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AHBNDMENTS  TO  ST7PBEMB  OOUBT  OV  NOBTH  OABOUOTA. 


6.  WHDN  HBtABD.  The  transcript  of  the 
record  on  appeal  tzom  a  Judgmoit  rendered 
hefore  the  commoicement  of  a  term  of  this 
court  mnst  be  docketed  at  such  term  before 
or  daring  the  first  two  days  of  the  call  of  the 
docket  of  the  district  to  which  It  belongs, 
and  stand  for  argument  In  Its  order.  The 
transcript  of  the  record  on  appeal  from  a 
court  in  a  coonty,  In  which  the  court  shall 
be  held  during  a  term  of  this  court,  may  be 
died  at  such  term  or  at  the  not  succeeding 
term.  If  filed  not  later  than  the  first  two 
days  of  tfie  pemsal  of  the  docket  of  the  dis- 
trict to  which  It  belongs,  It  shall  be  heard  In 
Its  order;  otherwise,  In  a  clril  case,  It  shall 
be  continued  unless  by  consent  It  Is  sub- 
mitted upon  printed  argument  under  rule  10, 
but  appeals  In  criminal  actions  shall  each  be 
heard  at  the  term  at  which  it  is  docketed, 
unless  for  cause  or  by  consent  it  Is  continued. 

6.  APPEALS  IN  CaiMINA-L  ACTIONS. 
Appeals  In  criminal  cases  docketed  before 
the  perusal  of  the  criminal  docket  for  any 
district  shall  be  beard  before  the  appeals  In 
cItII  cases  from  said  district  Criminal  ap- 
peals docketed  after  the  perusal  of  the  crim- 
inal docket  of  the  district  to  which  they  be- 
long shall  be  called  Immediately  at  the  close 

T.84B.B. 


of  argument  of  appeals  tnmi  the  12tb  dis- 
trict unless  for  cause  otherwise  Qrdered,  and 
shall  hare  priority  over  t^Tll  cases  placed  at 
the  end  of  the  do<^L 

17.  DISMISSED  BX  APPELLEE. ,  If  the 
appellant  in  a  cItU  action  shall  fail  to  bring 
up  and  file  a  transcript  of  the  record  during 
the  first  two  days  of  the  call  of  causes  from 
the  district  from  which  It  comes,  at  the  term 
of  this  court  in  which  such  transcript  Is  re- 
quired to  be  filed,  the  appellee,  on  exhibiting 
the  certificate  of  the  clerk  of  the  court  from 
which  the  appeal  comes,  showing  the  nam«i 
of  the  parties  thereto,  the  time  when  the 
judgment  and  appeal  were  taken.,  the  name 
of  the  appellant,  and  the  date  of  tbe  settling 
of  the  case  on  appeal,.  If  any  has  been  filed, 
and  filing  said  certificate  or  a  certified  tran- 
script of  the  record  in  this  court,  may  have 
the  appeal  docketed  and  dismissed  at  appel- 
lant's cost,  with  leave  to  the  appellant,  dur- 
ing the  term,  and  after  notice  to  the  appellee, 
to  apply  for  the  redoAetlng  of  the  cause. 

Rule  28  has  been  amended  so  as  to  require 
the  printing  of  the  judgment,  in  addition  to 
other  matters  already  rcQnired  to  be  printed. 
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State      Kelley  (S.  O.)   60 

State  T.  Lancaster  (S.  C.)  198 

State  T.  LocklearTN.  C.)   410 

State  T.  Lowry  (W.  Va.)  561 

State  T.  McCracken  (fJ.  C.)  630 

State  T.  Mace  (N.  C.)  798 

State  T.  Mc'Minn  (N.  C.)  523 

State  T.  May  (N.  C.)   118 

State  T.  Miller  (W.  Va.)  882 

State  T.  Ustwalt  (N.  C.)   6t!0 

State  T.  Perry  (W.  Va.)  634 

State  T.  Pickett  (N.  C.)  350 

State  V.  Richardson  (S.  C.)  1028 

State  T.  SarrlB  (8.  C.)   53 

State  T.  Sonth  Fenn  UU  Co.  (W.  Va.)....  688 

State  T.  Sparling  (N.  O.)  633 

State  T.  Stanton  (N.  C)  536 

State  T.  Taylor  (N.  C.)  626 

State  T,  Thomaa  (N.  O.)  431 

State  T.  Thomas  (N.  C.)  635 

State  T.  Ussery  (N.  a)  414 

State  T.  Wynne  (N.  C.)  216 

State.  BaDew  v.  (Ga.)  452 

State,  Branson  t.  (Ga.)  ,  404 

State,  Broom  v.  fOa.)  846 

State,  Harris  T.  (Ga.)   145 

State,  Keener  t.  (Ga.)   28 

State,  Leggett     (Ga.)   165 

State,  Parsons      (Ga.)  845 

State.  PhippB  V.  (GaO  407 

State,  Sheffield  v.  (Ga.)   143 

State,  Stephens  r.  (Ga.)  853 

State,  Stewart  t.  (N.  C.)   114 

State,  Wells  T.  (Ga.)  863 

State  SaT.  Bank,  BaUey  t.  (Ga.)   40 

Stande  T.  Keck  (Va.)   227 

Steadman,  Drake  t.  (S.  G.)  458 

Steele  Lumber  Co.  t.  Ldinrens  Lumber  Co. 

(Ga.)  765 

StesaU,  Conatitntion  Pnb.  Ca  T.  (Ga.)   33 

SteiNiens  T.  State  (Ga.)  SS3 

St^p,  Appeal  of  (N.  C).  626 

Stevenson  v.  Kyle  (W.  Va.)  886 

Stewart  T.  Kramer  (Ga.)  871 

Stewart  t.  State  (N.  C.)  114 

Stewart,  Ball  T.  (W.  Va.)  632 

Stewart,  Comer  t.  (Ga.)  845 

Stranss     Carolina  Interstate  Building  & 

Lou  Am'd  (ft.  a).  U6 

BMbttng;  Bmran  t.  «i  a)  986 


Pact 

Strickland  t.  Atlanta  &  W.  P.  R.  Co. 

(Ga.)   981 
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StordiTant,  Silver  t.  (Ua.).....  402 

Styers  t.  Alspangh  <N.  OJ  422 

S^lea  T.  RecelTers  of  Rldunond  ft  D.  B. 

Co.  (N.  C.)   740 

SulUvan  v.  Field  (N.  CI.  736 

Sutten      Waltm  (N.  GJ  867 

Swinton.  BeaCley  t.  (B.  0.)  813 

Sydenstricker.  GUmer  T.  (W.  Va.)  666 

Taber,  Middleton  t.  (S.  C.)  282 

Tallapoosa  St.  R.  Co.,  Mann  t.,  two  cases 

(Ga.)  871 

Tate  y.  Bates  (N.  O.)  482 

Tate,  Oakley  v.  (N.  OJ  806 

Taylor  t.  Chesapeake  &  O.  B.  Co.  (W.  Va.)  631 

Taylor  t.  Hunt  {N.  CJ  359 

Taylor  t.  Smith  (N.  C.)  792 

Taylor,  LouiSTille  &  N.  R.  Co.  t.  (Va.). ..  .1013 

Taylor,  Peebles  t.  (N.  C.)  797 

Taylor,  State  t.  (N,  O.)  K26 

Taylor  County  Court,  Armstrong  T.  (W. 

Terrell '  r!  *  Marietta '  Paper  *  Mannfg  *  Go! 

(Ga.)   VT.  861 

Thomas  t.  Rlbble  (Va.).  241 

Thomas.  Mew  York.  P.  ft  M.  B.  Oo.  t. 

(Va.)   264 

Thomas,  State  T.  (N.  0.)  635 

Thomas,  State  t.  (N.  O.)  431 

Thompson  r.  (3ity  ot  Winston  (S.  C.j  421 

Thompson,  Bank  of  Camden  v.  (S.  O.)  332 

Thuropr     Eastern  Building  &  Loan  AaA'n 

(N.   C.)  780 

Tiddy,  Town  of  Shelby  t.  (N.  C).  621 

TiUett  T.  Norfolk  &  W.  B.  Co.  (N.  C.)  111 

Timmerman,  Lagrone  v.,  two  cases  (S.  O.)  290 
Tison  T.  Savannah.  F.  &  W.  R.  Co.  (Ga.)  456 

Todd.  City  of  Petersburg  t.  (Va.)  232 

Tomlinson,  Fadely  v.  (W.  Va.)  645 

Totten  T.  Nighbert  (W.  VaJ  627 

Town  of  Clarkaborg,  Van  Pelt  t.  (W.  Va.)  878 
Town  of  Durham,  Hutehlns  t.  (N.  C).  . . .  723 

Town  of  Durham.  Shields  t.  (N.  0.)  794 

Town  of  BaTenswood,  RaTenswood.  S.  ft 

G.  R.  Co.  V.  (W.  Vo.)  597 

Town  of  Shelby  v.  Tiddy  (N.  a)  521 

Townsend  t.  warren  (Ga.)  900 

Tribble'a  Adm'r,  Richmond  ft  D.  R.  Go.  r. 

(Va.)  ,  278 

TuckaseMee  Min.  Co.  t.  OooBhne  07.  G.)  797 
Tucker's  Adm'r  T.  Norfolk  ft  W.  R.  Co. 

(Va.)    229 

Turner  T.'Fo'iVman'tS.  C.')!'.""''!!I.".*  989 

TuTtan,  Koots      (N.  C.)  770 

Tyson,  Denton  t.  (N.  C.)   116 

unman  t.  Brunswick  Iltle  Onaranty  ft 
Loan  Co.  (Ga.)    409 

Underwood  t.  American  Mortgage  C3o.  of 
Scotland  (Ga.)  847 

Ussery.  State  v.  (N.  a)  414 

Vance  v.  Vance  (N.  C.)  768 

Vance,  Christian  t,  (W.  Va.)  696 

Van  Pelt  v.  Town  of  Clarkaburg  (W.  Va.)  878 
Vanghan  t.  Board  of  Com'rs  of  Forsyth 

County  (N.  C.)  425 

Virginia  Goal  ft  Iron  Oo.  t.  Kelly  (Va.).  ..1020 
Virginia  Owl  ft  Iron  Co..  Clarkatoa  t. 

(Va.)   937 

Voortiiea,  In  re  (S.  a)  170 

Wagener  v.  Pane  (S.  O.)   340 

Wagoner,  Herbin  v.  (N.  a)   490 

Walker,  Aylett  t.  (Va.)   226 

Walker,  Hall  y.  (N.  O.)   6 

Walker.  McDaniel  v.  (S.  O.)   878 

Walker's  Adm'r  v.  Mason  fva.)   231 

Walters  v.  Starnes  (N.  C.)   713 

Walters,  Sutton  t.  (N.  O.)   357 

WarE«n  T.  Warren  (Va.)   913 

Warren,  Holden  t.  (N.  O.)   770 
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Warren.  Towncend      (Ga.)  960 

WatkiDB,  Georgia,  O.  &  N.  R.  Co.  t.  (Oa.). .  34 
WatklDL  Boaooke  Grocery  &  MiUlog  Oa 

T.  (W.  Va.)   612 

Watkina,  WilliaiaB  t.  (Ya.)  223 

Watson,  Fiercy     (N.  C)  ^ 

Wattenon  t.  MiUer  (W.  Va.)  678 

Watteraos.  Brown  v.  (Ga.)  141 

Welsel  T.  Cobb  (N.  C.)  782 

Welch,  Johnson  v.  fW.  Va.)  \  685 

Wells     HiU  (N.  C.)   771 

Wells  T.  State  (Ga.)  863 

Werner,  City  Coxui&i  of  Ghuleatoii  t.  (S. 

0.)    207 

Wester  v.  Bailey  (N.  C.) . . .  J   9 

Western  &  A.  B.  Oo.  t.  Patillo  (Ga.)  958 

West  Oxford  Land  Co.,  DarSson  v.  (N.  C.)  14 
West  Virginia  O.  &  P.  B.  Co.,  Yonng  v. 

(W.  Va-l    613 

West  Virmnia  &  P.  B.  Co.,  Fisher  t.  (W. 

Va.)   670 

Whatley.  Ashmore      (Oa.)  941 

Wheeling  Bridge  &  Terminal  R.  Oo.  t. 

Wheeling  Steel  &  Iron  Co.  (W.  Va.)  661 

Wheeling  Steel  &  Irtm  Co.,  Whedlng 

Bridge  &  Terminal  B.  Oo.  t.  (W.  Va.) . .  661 

Whid^n  T.  WiUlams  (Ga.)  487 

White  r.  Singer  Mannfg  Oo.  (Ga.)  404 

Whitehead  v.  Hale  (N.  O)  360 

W1iitlo(^0<Hrdon  r.  (Va.)  342 

Wick  T.  Dawson  (W.Va.)   B87 

Wlkle,  Alley  t.  (Ga.)  860 

Williams  y.  Chapman  (N.  O.)  810 

Wllll&ms  T.  Crosby  Lombor  Co.  (N.  (1). . .  800 

WUlianu  t.  Haid  (N.  C.)  217 

WUUam«  T.  WatUiis  (VaJ  223 


Pass 

WlUiama,  Attgnsta  Sonthem  R.  C&  t. 

(Ga.)   852 

WilUams,  Whiddon  v.JGaO  437 

Willis     City  of  New  Berne  (N.  a)  706 

WlUonghhy  t.  Northeastern  R,  Co.  (8.  C.)  808 
Wihnlngton,  C.  &  A.  B,  Oo.,  Sonth  Caro- 
lina Steamboat  Co.  t.  (S.  C.)  837 

Wilmington  &  W.  R.  Oo.,  Baker  t.  (N.  a)  415 

WUaon  T.  Carey  (Ga.)  844 

Wilson,  Gaines  v.  (Va.)  828 

Wilson,  Hoghes'  Ei'r  v.  (Va.).....  240 

Windsor,  Glessner  t.  (Ga.)  845 

Winalow  v.  Morton  (N.  a)  417 

Wolf  T.  Arthnr  (N.  C.J  671 

Wood  T.  Morgan  (N.  O.)  522 

Wood  V.  Soothem  R.  Co.  (N.  a)  704 

Wood,  Callahan  v.  (N.  C.)  642 

Wood,  Gonn  v..  three  cases  (Ga.)  407 

Woodcock  V.  Bostic  (N.  O.)  362 

Woodward,  Anderson  v.,  three  cases  (S. 

0.)   ..1037 

Worth  T.  Craven  Connty  Com'rs  Qi.  C). .  778 
Worth,  Keystone  Driller  Oo.  t.  (N.  O.). . .  617 
W.  P.  Green  FmiMmporting  As  Commis- 
sion Oo.  V.  Pate  (Ga.).  455 

Wright,  Harris  T.  (N.  C^  751 

Wright.  Royster  t.  (N.  0.)   746 

Wrought-Iron  Range  Co.  t.  Carrer  (N.  0.)  852 
Wrought-Iron  Range  Co.  v.  Cozart  (N.  0.)  356 

Wynn  r.  Sonth  River  Brick  Co.  (Ga.)  869 

Wynne,  State  t.  (N.  C.)  216 

Tonng  T.  West  Virginia  C  &  P.  B.  Oo. 

(W.  Va.)  ;  615 

Young,  KaiD  T.  CW.  Va.)  654 

Znmbro,  Smith  t.  (W.  TaO  663 
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BLACENALIi  t.  ROWTiAND  et  aL 
(SnpieiDe  Coon  of  North  CuoUna.  Uardi 
1896.) 

Salb— Bbuch  op  WisRAimr. 
Where  an  ezecnted  coDtract  of  aale  of 
corporate  stock  contained  a  warrant?  on  the  part 
of  the  aeller,  and  also  a  clause  in  the  natnre  of  a 
defeannce,  of  the  benefit  of  which  the  bayer 
mlidit  avail  himself  at  his  option,  bis  waiTer  of 
andi  privilege  did  not  deprive  tito  bajm  of  his 
rlglit  to  recorer  on  audi  warranty. 

On  petition  for  rehearing.  Dismissed. 
For  prior  opinion,  see  21  S.  El  296. 

J.  W.  Or«liam,  Boone,  Merritt  &  Bryant, 
and  Fuller,  Winston  ft  Fuller,  for  petition- 
ers.   Sh^hWd,  Mt^Tintny  ft  FoiUlieS,  fOT 

fendant 

OLARK,  J.  This  l8  a  petition  to  rehear 
the  case  In  U6  N.  a  889,  21  &  E.  296,  where 
tlw  contract  Is  set  out  In  fnlL  It  was  an 
eottcnted  contract,  redtlng  that  one  party 
"proposes  to  sell."  and  the  other  "agrees  to 
bny.**  Further,  the  seller  gave  a  warranty. 
And,  as  additional  safeguard,  there  was  a 
fntUier  (daose.  In  the  nature  of  a  defea> 
sance,  that  the  buyer  might  hare  the  repre- 
sentations examined  Into.  As'  pointed  out 
by  Herrlmon,  C  when  this  case  was  here 
the  first  time  a08  N.  O.  654. 13  S.  B.  191),  this 
last  was  a  privilege  to  the  buyer,  which  he 
could  ezereiae  or  not,  as  he  chose.  He  might 
waive  It,  and  rely  solely  upon  the  warranty 
glv»  by  the  seller.  The  buyer's  waiver  of 
such  pilTllege  eata<nly  could  not  be  deemed 
a  waiver  of  the  warranty  on  the  part  of  the 
aeller,  but,  on  the  contrary,  showed  an  In- 
tention more  distinctly  to  rely  upon  the  war- 
ranty akme.  If  this  were  not  so,  the  con- 
tract  would  be  conatrued  as  meaning  that 
If,  on  examlnatlcm,  the  representations  were 
found  correct,  the  seller's  warranty  was 
binding;  othervriae,  It  would  be  null  and 
voM,— a  palpable  absurdity.  Why  insert  a 
warrmnty  If  thece  was  to  be  no  sale  or  lia- 
bility, onlesB  the  buytt  made  the  examina- 
tion, and  found  the  representations  to  be 
true.  It  may  not  be  amiss  in  this  case  to 
repeat  what  was  said  In  Homdon  v.  Instu^ 
ance  Ca,  Ul  N.  a  884,  889,  16  8.  B.  465,  to 
wit:  '^^rron  an  commlttad  bj  all  oourtt, 

T.24aJbnal— 1 


but  they  an  no  meana  to  numerous  and. 
alarming  aa  they  must  seem  to  counsel  who 
lose  their  causes.  Th^  should  refiect  that 
th^  have  against  them  the  opinion  of  the 
opposite  counsel  and  of  the  five  dlslnlerest- 
ed  lawyera  who  )tave  heard  the  cause  de- 
bated." Petltloo  dhimfaied. 


(US  N.  0.  83) 

ROSBNBAUU  v.  CITY  OF  NBWBERN. 

(So^tme  Ooort  of  North  GaniUna.   March  Vd, 

1896.) 

HomoiPAb  CoRPOKATioKB  —  Privilbgb  Tax  oir 
Tkadss  — Tax  to  BHroBCB  Poucb  Powbb  — 
DlSCRBTIOHABT  PoWKB  —  ABDM— IhJOROHOK— 

Daiuoeb. 

1.  An  ordinance  imposing  a  license  tax  on 
all  dealing  in  secondhand  clothing  does  not  vio- 
late ConsL  art  5,  i  8,  reqniring  anch  taxes  to  be 
nniform  between  those  Delonging  to  the  same 
class.  Fi^cloth.  C  J.,  and  Furches,  J.,  distient- 
ing, 

2  The  fact  that  one  is  liable,  under  ordi- 
nance, to  a  license  tax  for  the  privilege  of  selling 
fi[enenil  merchandise  will  not  exempt  him  from 
liability  under  a  subseqnent  ordinance  imposing 
a  i)rivilege  tax  foi  selling  fecondband  clothing, 
which  was  incioded  as  general  merchandise  un* 
der  the  prioi  ordinance,  though  the  agfnvgate 
tax  exceed*  the  limlta  prescribed  by  the  charter. 

8.  Under  a  charter  power  aothoHzing  a  mu- 
nicipality by  all  needful  ordinancea  to  secure 
health  within  its  bmita.  an  ordinance  requiring, 
on  penalty,  secondhand  clothing  to  be  turned  over 
to  the  ct^  for  disinfection,  at  specified  prices,  to 
a  valid  exerctse  of  police  power. 

4.  A  muuicipauty  ia  not  liable  for  damages 
caused  b^  the  enactment  and  enforcement  of  a 
valid  ordmsncc  though  the  ordinance  shows  an 
abuse  by  the  municipality  of  a  discretionary 
power  with  which  it  was  vested. 

6.  An  InjunctiOD  will  not  issue  to  enjoin  the 
enforcement  of  an  ordinance,  on  the  ground  that 
it  shows  an  abuse  by  the  munldpality  of  a  dis- 
cretionary power  with  which  it  was  vested. 

Appeal  from  superior  court.  Craven  connty; 
Starbuck,  Judge. 

Action  by  J.  Rosenbanm  against  the  city  of 
Newbem  to  enjoin  defendant  from  collecting 
taxes  imposed  by  ordinance  on  plaintiff's 
business,  and  for  other  relief.  From  a  Judg- 
ment vacating  a  temporary  Injunction,  plain- 
tiff api>eals.  Affirmed. 

W.  EL  Clarfca»  U.  De  W.  Stevenson,  and  W. 
D.  Bfclver,  Cor  apgeUaat  W.  W.  dark,  for 
awelle& 
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AVERT,  J.  Where  a  mnnldpallty  Is  clotbed 
with  the  power  to  Impose  a  tax  npon  persons 
engaged  Id  mercantile  business,  the  authority 
is  subject  to  the  fundamental  restriction  that 
it  shall  act  be  so  exercised  as  to  discriminate 
between  persons  of  the  same  class.  State 
Railroad  Tax  Cases,  92  C.  S.  575.  "It  Is  un- 
questionably, however.  In  the  dlscretioD  of  the 
taxing,  power  to  graduate  the  tax  according 
to  the  extent  of  the  buaineBS  so  taxed,  or  to 
Impose  a  single  tax  upon  the  occupation  with- 
out regard  to  Its  .extent"  State  t.  Powell, 
100  N.  a  527,  6  S.  E.  424.  But  the  hiw  of 
nolformlty  does  not  prohibit  the  claBsIdcatlon 
by  the  municipality  of  dealers  In  a  particular 
Idnd  of  merchandise  separately  from  those 
whose  '  business  it  Is  to  sell  other  articles 
tailing  within  the  same  generic  term.  The 
term  "merchant"  embraces  all  who  buy  and 
sell  any  species  of  movable  goods,  for  gain 
ar  profit  But  courts  everywhere  lend  their 
sanctloo  to  legislative  acts  putting  dealers  in 
dry  goods  and  dealers  In  faplrltuous  Uquoni, 
drugs,  or  fresh  meats  into  different  classes, 
and  Imposing  a  license  tax  npon  the  one,  and 
a  tax  in  proportion  to  capital  employed  or 
sales  made  on  the  others,  or  a  tax  or  license 
fee  of  the  same  kind,  but  differing  In  amount 
upon  each  of  the  subclasses  created.  In 
SUte  V.  Worth,  lltt  N.  C.  1007,  21  8.  E.  204, 
it  was  held  that  the  business  of  manufacture 
Ing  Ice  was  comprehended  under  the  general 
term  **trade,"  and  that  where  a  municipality 
was  acting  under  the  grant  of  authority  to 
impose  a  privilege  tax  upon  trades  and  pro- 
fessions, "a  levy  of  $66  per  annum  for  stor 
age,  manufacture,  or  sale  of  Ice  at  wholesale, 
with  the  privilege  of  retailing,"  was  reason- 
able and  constitutional,  because  it  provided 
for  no  discrimination  between  persons  enga- 
ged la  storing,  manufacturing,  or  selling  at 
wholesale  or  retail  the  particular  kind  of  mer- 
chandise upon  which  the  burden  was  imposed, 
but  fixed  the  levy  ui>on  a  class  of  traders 
distinctly  defined  In  the  ordinance.  It  was 
expressly  held  there  that  dealers  In  or 
manufacturers  of  different  articles  of  mer- 
chandise might  In  the  discretion  of  the  mu- 
nicipal authorities,  be  subjected.  In  separ^ 
ate  classes,  to  license  taxes  varying  la  amount 
as  to  each  of  the  classes.  Of  course,  It  fol- 
lows that  the  overlooking  of  manufactures  of 
shoes  would  not  render  Invalid  a  tax  upon  an- 
other company  whose  product  was  ice,  tobac- 
co, or  cotton  goods.  It  is,  therefore,  settled 
that  the  only  uniformity  contemplated  in  the 
constitutional  restriction  (Const,  art.  5,  S  Is 
that  between  those  belonging  to  tbe  same 
class  (State  Railroad  Tax  Cases,  supra),  and 
It  would  seem  almost  needless  to  cite  authori- 
ties, other  than  State  v.  Worth,  supra.  In 
support  of  tbe  proposition  that  the  legtsia- 
ture  had  the  authority  to  delegate  to  the  de- 
fendant tbe  power  to  make  such  levies. 
Const  art  5,  i  4. 

The  levy  complained  of  was  not  Imposed 
upon  property,  but  upon  the  business  of  sell- 
tng  secondhand  clothing.  Bad  the  tax  been 


Imposed  upon  the  clothing  sold  as  a  property 
tax,  it  must  have  been  levied  in  conformity 
to  tbe  requirements  of  the  constitution,  both 
as  to  uniformity  and  value.  But  it  was 
within  the  sound  discretion  of  the  mnnldpal 
legislators.  If  they  were  empowered  to  tax 
the  occupation  or  business  at  all.  to  determine 
what  amount  should  be  paid  by  every  person 
belonging  to  a  well-defined  class  pointed  out 
In  an  ordinance.  State  v.  Powell,  supra.  It 
is  clear  that  the  city  had  authority  to. "levy 
and  collect  a  license  tax  for  the  privilege  of 
carrying  on  any  trade,  profession,  or  busi- 
ness" within  the  limits  of  the  city,  not  only 
onder  the  charter,  but  under  the  general  law. 
State  T.  Worth,  supra;  Code,  i  3800.  What- 
ever power  the  legislature  possesses  .under 
the  constitution  has  been  delegated  to  the 
muolclpallty,  and  the  question  for  considera- 
tion here  Is,  not  whether  the  court.  In  tbe  ex- 
ercise of  a  sound  discretion,  will  hold  the  or^ 
dlnance  to  be  Just  reasonable,  or  wise,  but 
whether,  resolving  all  doubts  as  to  the  ex- 
ercise of  legislative  authority  by  Its  agent  as 
would  be  done  In  favor  of  a  statute  enacted 
by  the  legislature  Itself,  It  clearly  appears  that 
the  ordinance  Is  unconstitutional.  The  author- 
ity "to  levy  and  collect  a  license  tax  for  the 
privilege  of  carrying  on  any  trade,  profession, 
or  business,"  subject  to  a  prescribed  limit  as 
to  amount  necessarily  carried  with  it  by  Im- 
plication, the  power  to  classify  the  varioos 
Idnds  of  business,  Just  as  the  legislature 
might  have  done.  If,  therefore,  It  be  con- 
ceded that  the  court  can  revise  the  classifica- 
tion adopted  by  tbe  city,  when  it  does  not  ap- 
pear upon  its  face  that  there  was  a  purp<»e  to 
discriminate  in  restraint  of  trade,  there  la  no 
reason  why  any  one  of  the  taxes  hnposed  In 
Schedules  B  and  C  of  the  revenue  act  (chapter 
116,  Laws  lfft@)  should  not  be  brought  before 
the  courts  for  review,  on  the  ground  that  it 
is  unreasonable  to  levy  it  on  that  particular 
class  of  subjects,  though  it  be  admitted  that 
it  sometimes  constitutes  a  distinct,  kind  of 
business,  because  some  dealer  may  have  cho- 
sen to  make  his  business  more  general  In  Its 
character.  In  the  absence  of  any  evidence 
of  a  purpose  to  break  down  the  sale  of  this 
species  of  goods,  courts  are  powerless.  It  Is 
the  peculiar  province  of  the  legislature  to  re- 
form the  laws  so  as  to  make  tbe  benefits  ex- 
tend to.  and  the  burdens  bear  equally  iq>on 
all  classes  of  people. 

The  plaintiff  complains  that.  In  addition  to 
the  tax  of  four  dollars  per  month  levied  upon 
her  as  a  dealer  in  secondhand  clothing,  she 
Is  liable,  under  another  ordinance,  to  a  li- 
cense tax  of  one  dollar  per  month  for  the 
privilege  of  selling  other  general  merchan- 
dise. If  the  city  of  Wilmington  would  have 
been  authorized  to  levy  the  tax  Imposed  In 
Worth's  Case  npon  a  general  merchant  not- 
withstanding the  fact  that  he  addea  to  his 
general  business  that  of  wholesale  draler  In 
Ice.  it  Is  clear  that  the  plaintiff  could  not 
evade  a  tax  on  one  distinct  business  by  com- 
bining wltli  It  another.   Because  dothlns 
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may  be  comprebended  under  general  taer- 
cbandiBc,  the  courts  cannot  question  tbe  hon- 
esty or  the  soundnMs  of  the  discretion  of 
the  city  authorities  In  subdividing  a  larger 
class  of  dealers  Into  two  or  more,  dlstln- 
enlsbed  bj  the  lines  of  goods  sold  by  each. 
Indeed,  It  Is  tbe  duty  of  the  courts  to  Im- 
pute to  aQ  who  exercise  legislative  authority 
proper  motives,  and,  as  between  two  con- 
structions of  their  legislation,  to  adopt.  If 
possible,  that  which  brings  It  within  the  pur- 
view  of  tfaelr  powers.  State  v.  Moore,  104 
N.  a  714.  10  S.  E.  143.  It  does  not  seem  to 
be  contended  that  the  mnnlclpallty  Is  at- 
tempting to  exact  from  the  plaintiff  license 
taxes  greater  In  the  aggregate  yearly  amonnt 
than  the  limit  fixed  by  the  charter,  though 
■another  ordinance  provides  that  a  tax  of  one 
dollar  per  month  shall  be  Imposed  on  gen- 
eral merchants,  and  four  dollars  on  any  deal- 
er whose  business.  In  part  or  In  whole,  1b 
selling  secondhand  clothing,  since  tbe  limit 
applies  only  to  the  amount  of  any  single 
license  tax,  not  to  the  aggregate  amonnt  of 
two  when  they  are  lawfully  imposed.  The 
role  laid  down  in  State  v.  Powell  precludes 
ns  from  reviewing  the  exercise  of  the  discre- 
tion in  classifying  those  subjected  to  such 
burdens,  or  In  determining  what  amonnt 
shall  be  ImiHmed  upon  each.  But  the  con- 
stitution of  North  Carolina  authorizes  the 
legislature,  not  only  to  Impose  a  license  tax 
upon  the  occupation  of  selling,  but  a  proper- 
ty tax  upon  the  goods  sold,  provided  the  stat- 
ute, uiMu  Its  face,  allows  no  discrimination; 
and,  subject  to  the  same  restrictions,  the  leg- 
islature may  delegate  this  power  to  munici- 
palities. State  V.  Stevenson,  109  N.  O.  731, 
14  S.  E.  385. 

The  plaintiff,  by  way  of  recital,  sets  forth 
that  the  defendant  has  passed,  and  has  al- 
ready enforced,  another  ordinance,  which 
Imposes  a  fine  of  $50  for  selling  or  offering 
for  sale  secondhand  clothing  without  having 
ft  disinfected  by  fumlgadon,  and  by  paying  a 
price  fixed  according  to  the  nature  of  the 
garment,  as  set  forth  in  the  ordinance.  A 
part  of  the  relief  asked  is,  not  only  that  the 
^tj  authorities  be  restrained  from  collecting 
more  than  one  dollar  per  month  as  a  license 
tax.  but  that  they  be  restrained  from  exact- 
ing, in  future,  fees  so  large  as  plaintiff  has 
paid  for  disinfecting  the  clothing  now  on 
band.  This  ordinance  was  passed,  clearly. 
In  the  exercise  of  police  power  claimed  to 
bare  been  delegated  by  tbe  state,  and  Is  an 
Assumption  of  authority  quite  distinct  from 
the  power  to  levy  license  or  taxes.  Though 
relating  to  the  same  subject-matter,  the  va- 
lidity of  tbe  two  acts  is  In  no  way  dependent 
upon  tbe  same  grants  of  power  (State  r. 
Stevenson,  supra),  and  the  passage  of  the 
-one  has  no  bearing  upon  the  right  to  enact 
the  other.  The  previous  passing  of  the  ordl- 
mnce  requiring  disinfection  does  not  tend  to 
show  that  tbe  ordinance,  the  enactment  of 
vhlch  was  declared  In  Powell's  Case  to  be 
«ii  nnrerlewaUe  exercise  of  sound  discretion. 


was  unauthorized.  The  license  tax  was  law* 
fully  Imposed,  If  the  municipality  was  cloth- 
ed with  the  power  to  classify,  and  did  not 
discriminate  In  the  exercise  of  Its  delegated 
authority.  Tbe  ordinance  requiring  disin- 
fection was  enacted  ostensibly— and,  until 
direct  and  unquestionable  proof  to  the  con- 
trary Is  offered,  must  be  deemed  in  reality 
to  have  been  passed— for  the  protection  of 
the  public  health.  "The  legislature  is  em- 
powered, under  the  organic  law.  In  the  exer- 
cise of  its  police  power,  to  restrict  an  individ- 
ual, by  direct  enactment,  In  the  assertion  of 
such  dominion  or  control  over  his  own  prop- 
erty or  premises  as  may  result  In  injury  to 
others,  provided  the  prohibitory  or  restrain- 
ing statute  does  not,  upon  Its  face,  discrim- 
inate In  favor  of -one  person  or  class  of  per- 
sons over  another.  And  though  tbe  lawmak- 
ing power  can  create  a  municipal  corpora- 
tion, and  delegate  legislatlTe  authority  to  It, 
It  cannot  clothe  the  creature  with  power  to 
do  what  the  constitution  prohibits  the  cre- 
ator from  doing."  State  v.  Tenant,  28  Am, 
SL  Rep.  716,  and  note;  Id..- 110  N.  C.  609,  14 
S.  E.  387;  State  v.  Moore,  104  N.  C.  721,  10 
S.  E.  143;  Mugler  v.  State  of  Kansas,  123 
V.  S.  623,  8  Sup.  Ct.  273.  When  the  munici- 
pality, however,  attempts  to  abuse  a  power 
expressly  and  rightfully  granted  to  It,  by  re- 
stricting the  dominion  of  the  owner  over  his 
property,  not  according  to  a  rule  general  and 
uniform  in  its  application  to  a  class  of  per- 
sons or  to  a  classification  of  property,  tbe 
ordinance  imposing  such  restraint  is  uncon- 
stitutional and  void.  State  v.  Tenant,  su- 
pra, and  authorities  there  cited.  But  the 
charter  (Priv.  Laws  1879,  c.  42,. |  18)  empow- 
ers the  municipal  authorities  "by  all  needful 
ordinances  to  secure  order,  health,  quiet,  and 
safety"  within  the  limits  of  the  city.  It  was 
not  unreasonable  to  require  one  who  was  en- 
gaged in  the  sale  of  secondhand  clothing  to 
turn  it  over  to  the  city  authorities  to  be  dis- 
infected. It  Is  a  matter  of  universal  knowl- 
edge that  such  clothing  is  the  means,  often, 
of  communicating  contoglons  and  dangerous 
diseases;  and  It  was  but  a  proper  and  lawful 
use  of  the  authority  to  protect  the  health  of 
the  community,  under  local  government,  of 
the  city,  to  use  the  means  adopted  to  prevent 
tbe  introduction  of  disease.  The  right  to 
sell  or  to  buy  such  articles  Is  not  an  absolute 
one,  but  may  be  subjected  to  such  restriction, 
by  the  lawmaking  power  Intrusted  with  the 
authority,  as  may  be  necessary  to  make  Ita 
exercise  consistent  with  the  safety  and  secu- 
rity of  others. 

The  general  property  tax,  being  Imposed 
under  a  distinct  grant  of  authority,  must  be 
considered  separate  and  apart  from  the  exer^ 
else  of  any  other  power,  and,  sb  ctmsldered,, 
Just  such  an  ordinance  as  that  under  consid- 
eration has  been  declared  to  be  In  conformity 
wltb  the  constitutional  requirements  and 
consistent  with  the  ad  valorem  levy  on  proi^ 
erty.  OatUn  t.  Tarboro,  78  N.  0.  219.  Tbe 
plaintiff  vaa  not  entitled  to  recoTer  damages 
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tram  the  famnlclpall^  for  pasalng  an  orAl- 
nance  In  the  exerfise  of  Its  legtslattTe  au- 
tbority  aa  a  branch  of  the  goTemmrat  (Hof- 
fltt  T.  City  of  ABheTllle,  103  N.  C.  237.  9  S. 
a.  C85;  Id.,  14  Am.  St  Rep.  810,  and  note) 
and  cannot  maintain  her  statue  in  court  upon 
any  such  claim  as  a  cause  of  action. 

The  only  other  remedy  .which  the  plaintiff 
demands,  and  upon  which  she  bases  her 
claim  of  right  to  maintain  the  action,  la  an 
Injunction  airainat  the  collection  of  the  11- 
cenae  tax  of  ^  per  month,  and  against  cal- 
leetlnjc  the  amount  now  paid  for  dlalnfectlng. 
Under  the  provision  contained  In  section  76, 
c.  119.  of  the  Laws  of  189C,  the  Injunction 
will  not  lie  to  restrain  the  municipality,  un- 
less It  appear  that  the  levy  or  asseaament 
was  lUe^l.  If,  as  has  been  shown,  it  was 
competent  to  classlQr  dealers  In  secoidband 
clothlne  separately  from  vendors  of  other 
articles  of  general  merchandise.  It  would  fol- 
low that  It  was  no  more  Illegal  for  the  city 
to  exact  $1  per  month  on  one  class  and 
f4  per  month  aa  another,  as  Ucenae  tax 
for  distinct  kinds  of  bualness,  than  It  would 
hare  been  to  exact  $66  per  annum  and  an 
additional  merchant  license  fee  of  $1  per 
month  In  Worth's  Case,  had  the  wholesale 
Ice  dealer's  establishment  constituted  a  part 
of  a  general  merchant's  store,  or  to  levy. 
In  addition  to  a  particular  license  tax,  a  uni- 
form ad  valorem  tax  on  property.  State  v. 
Stevenson.  109  N.  a  730.  14  8.  K.  385.  The 
ordinance  Imposing  a  fine  for  fallm«  to  have 
the  clothing  disinfected,  and  fixing  the  cost 
ef  fumigating,  was  also  within  tbe  purview 
af  the  powers  of  the  dty,  and  this  court  has 
no  authority  to  review  the  schedule  of  char- 
ges fixed  By  It  If  tbe  municipality  has 
abused  the  powers  granted.  It  Is  a  grievance 
for  which  complaint  may  be  made  to  the  leg- 
islature, whose  province  It  Is  to  restrict  6r 
withdraw  entirely  Its  legislative  authority; 
but  It  la  obvious  that  the  extraordinary  pow- 
er of  the  courts  cannot  be  Invoked  to  restrain 
the  exercise  of  a  discretionary  legislative 
powCT,  and  It  Is  as  well  settled  that  the  ac- 
tion for  damagea  at  law  for  the  alleged 
wrongful  exercise  ctf  such  powers  will  not 
lie.  We  thlnlc,  therefore,  that  there  Is  not, 
Id  any  aspect  of  the  case,  a  statement  of  a 
cause  of  action,  aince  no  amendment  could 
be  made  which  would  establish  an  apparent 
right  to  either  a  restraining  order  now  or  a 
verdict  for  damages  on  the  trial  of  the  ac- 
tion. There  was  no  error  In  dlaaolvlng  the 
restraining  order.   Mo  error. 

PURCHES,  J.  (dissenting).  The  plaintiff  Is 
a  merchant  In  the  city  of  Newbem,  carrying  a 
stock  of  about  $1,500.  one-tenth  of  which,  or 
$100,  is  secondhand  dothlng.  The  dty  has 
one  ordinance  taxing  all  merdiantB  $1  per 
month  fbr  the  privilege  of  merchandising 
within  ita  corporate  llmlta,  and  another  ordi- 
nance requiring  all  merchants  .dealing  In  sec- 
ondhand clothing  to  anbmlt  It  to  (Aty  authori- 
ties for  fumigation  to  be  done  at  the  expense 


of  the  ov^ner,  and  Impodng  a  fine  .of  f50  if 
Uda  la  not  done,  and  a  third  ordinance  impos- 
ing another  tax  on  dealers  In  secondliaiid 
dotUng  of  $4  per  month.  The  plaintiff  fdatms 
that  this  legislation  on  the  part  of  tbe  dty 
Is  unlawful,  unconstitutional,  and  oppresrive, 
and  brings  thlii  actkm  to  enjoin  and  restrala 
the  dty  from  enforcing  tUese  ordbumces 
which  require  ber  to  submit  tbe  etothlnff  for 
fumigation,  and  to  pay  the  privllGse  tax  of  94 
per  mpnth  for  selling  secoDdhand  dotliliis. 
The  first  of  these  ordinances,  providing;  for 
fumigation,  falls  under  the  doctrine  ct  police 
regulations;  and  it  has  been  held,  at  this 
term,  In  SUte  v.  Toft,  28  B.  D.  970,  that  sec- 
<mdband  clothing  Is  not  per  se  a  nuisance,  and 
Its  sale  could  not  be  prohlUted  without  evi- 
dence that  they  were  Infected,  or  had  been 
brought  from  a  place  known  to  be  Infbcted. 
with  conta^ons  diseases.  Thai,  under  what 
Is  known,  in  law,  aa  tbe  power  of  police  reffu- 
latlon,  they  might  do  so.  And  aa  It  la  known 
that  more  than  ordinary  danger  alsts  in  tbe 
handling  and  dlatribnticm  of  this  doss  of 
goods  than  hi  flnthand  geoda,  the  dty  or 
town  might  require  them  to  be  sobjeeted  to 
a  process  of  fumigation,  aa  a  Und  of  <qnaTan- 
Une  and  protection  againat  this  extra  daiwer. 
All  this  la  allowed  under  what  Is  known  as 
the  police  power  of  the  government,  dty,  or 
town;  and  we  do  not  see  that  plaintiff  has 
any  grounds  to  complain  of  the  aecond  ordi- 
nance requiring-  her  to  submit  her  goods  of 
this  kind  to  fumlgatkm.  But  the  next  ordi- 
nance, requiring  her  to  pay  a  tax  of  $4  per 
montb  for  the  privilege  of  selling  these  goods, 
falls  under  the  law  of  taxation.  The  ptMea 
power  of  the  dty  has  nothing  to  do  with  It 
The  power  of  taxation  exlats  In  all  munidpal 
govOTuments.  They  could  not  exist  witiunit 
this  power.  Deaty,  Tax*n,  60.  But  this  pow- 
er la  r^nlated  and  restricted  by  the  ccmatita- 
tlon,  and  also  by  the  acts  creating  munldpali- 
ties.  All  toxes  levied  on  property  must  be 
ad  valorem  and  uniform.  Const  art  5.  |  8. 
This  section  also  authorises  the  taxation  of 
trades,  profesakno,  eta,  and  does  not  in  terms 
provide  that  th^  shall  be  anlfnm.  But  this 
court,  hi  construing  this  aectkm  of  tbe  oon- 
stltutlon,  has  held  that  it  means  that  tbls  tax 
shall  be  uniform.  Oatlln  v.  Tarboro,  78  N.  O. 
110.  And  tbe  question  presented  is,  la  this  a 
uniform  tax  levied  for  the  purpose  at  revenue 
to  support  the  city  govoimient,  or  Is  it  An  at- 
tempt to  do  taxation  what  It  has  no  right 
to  do  under  Its  police  power,— destroy  this 
buameBs  in  tbe  dty  of  Mewbon?  Thla  is  a 
business  in  which  persohs  of  small  meana  are 
most  Ukely  to  engage,  as  It  does  not  reqnh» 
much  capital  to  carry  it  on.  And  It  is  easy 
to  see  that  a  tax  upon  the  privilege  of  carry- 
ing on  any  mercantile  bualnesa,  of  nearly  one- 
third  of  the  capltol  per  annum,  win  destn^  it 
And  while  It  Is  the  duty  of  the  court  to  at- 
tribute good  motives  to  the  dty  authorities, 
and  to  put  such  a  oonstructliHi  upnt  their  leg- 
islation aa  to  anrtain  Ite  legality,  if  It  la  sna- 
ceptible  of  such  cooatructlon,  it  la  equally  the 
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duty  of  the  conrt  not  to  anstaiii  them  If  it  ap- 
peua  tliat  their  acts  are  In  contravention  of 
the  constitution,  or  of  well-deflned  pereonal 
rights.  Treating  tbls,  as  we  must  treat  It,  as 
purely  an  act  for  revenue,  we  cannot  see  wliy 
persons  engaged  In  the  sale  of  this  kind  of 
merclULudise  shall  pay  four  times  as  much  for 
the  privilege  as  those  engaged  In  selUng  first- 
hand clothing.  And  taking  Into  consideration 
the  three  ordinances  referred  to  atuve,  it  Is 
apparent  to  us  that  the  purpose  of  this  legis- 
lation was  to  run  this  business  out  of  the  trade 
In  Newbem,  and  in  coming  to  this  conclusion 
we  do  not  attribute  l)ad  motives  to  the  city 
fathers  who  passed  these  ordinances.  We 
suppose  they  thought  it  would  be  a  good  thing 
for  the  city  to  do  so.  But  we  only  hold  that 
there  are  legal  reasons  why  they  cannot  do  so. 

But  is  this  tax  uniform,  as  required  by  the 
constitution,  and  construed  In  GatUn  v.  Tar- 
boro.  supra?  It  is  seriously  contended  that  It 
1^;  and  Siate  v.  Worth,  116  N.  C.  1007.  21  S.  E. 
204;  State  v.  Moore,  104  N.  C.  714,  10  S.  E. 
143;  and  State  v.  Stevenson,  109  N.  G.  731, 
14  8.  E.  385.  jre  cited  as  authorities  to  sus- 
tain this  contention.  And,  while  this  case 
present^  an  interesting  question.  Involving 
constitutional  powers  and  personal  rights.  It 
aeenis  to  us  that  it  is  distinguishable  from  the 
cases  cited  for  defendant.  State  v.  Stevenson 
'was  foi  not  returning  purchases  as  required 
by  the  revenue  act,  for  the  reason,  as  he 
<^imed,  that  be  was  protected  by  the  law  of 
Interstate  commerce.  State  v.  Moore  was  an 
Indictment  for  selling  13  pounds  of  cotton  aft- 
er night,  without  complying  with  the  terms 
required  by  the  statute,  and  was  sustained  by 
this  court  upon  the  ground  that  it  fell  within 
the  Unefl  of  the  police  powers  of  the  state, 
which,  we  have  seen,  have  nothing  to  do  with 
the  case  now  under  consideration.  State  v. 
"Worth  was  an  Indictment  for  violating  an  or- 
dinance of  the  city  of  Wilmington  putting  a 
tax  on  all  maiiufactnrers  of  ice,  who  also 
should  have  the  privilege  of  selling  at  whole- 
sale or  retail.  And  this  court  held  that  the 
ordinance  was  constitutional,  that  manufactur- 
ers of  Ice  were  a  distinct  class,  and  that  the 
tax  applied  to  all  such  manufacturers  alike; 
and,  nothing  more  appearing  to  the  court,  the 
ordinance  was  sustained.  It  was  contended 
In  that  case  that  "manufacturer"  was  a  gen- 
eric term,  and  the  same  tax  should  be  put  on 
all  manufacturers,— on  the  shoemaker  at  bis 
bench;  on  the  manufacturer  of  steam  engines 
or  of  Ice»— to  make  the  tax  uniform.  The 
conri  did  not  agree  to  this  proposition,  and  it 
Is  claimed  that  the  decision  In  Worth's  Case 
Is,  in  effect,  an  adjudication  of  this  case  In 
favor  of  the  defendant  We  do  not  think  so. 
There  must  be  a  line  drawn  somewhere,  or 
that  beneficent  provision  of  the  constitution 
requiring  uniformity  of  taxation  will  be  emas- 
culated and  destroyed.  It  may  be  that 
^ortb*a  Can  la  as  for  as  we  ooght  to  go. 


But,  whether  tbls  be  so  or  not,  there  seems  to 
be  quite  a  distinction  between  It  and  the  one 
tmder  consideration.  It  Is  true  that  "manu- 
facturer" Is  a  generic  term,  but  this  Is  subdi- 
vided Into  many  Idnds  of  manufacturers,  such 
as  a  manufacturer  of  cotton,  of  tot>acco,  steam 
engines,  farming  implements,  and  so  many 
others  that  the  generic  term,  "manufacturer," 
does  not  amount  to  a  definition,  and  one  gets 
no  definite  Information  as  to  the- business  In 
which  the  party  is  engaged  fioin  this  genenU 
term. 

It  Is  contended  that  "merchant"  is  a  generic 
name,  and  includes  all  persons  who  buy  and 
sell  goods  of  any  Idnd;  that  a  man  who  sells 
liquor  or  drugs  or  horses  is  a  merchant  So 
he  may  be  In  the  broad,  "generic"  sense.  But 
they  have  another  well-defined  cognomen.  If 
you  were  asked  as  to  the  business  of  a  drug- 
gist, you  would  not  be  likely  to  say  he  is  a 
merchant  in  Raleigh.  If  you  were  to  ask  as 
to  what  business  B.  was  engaged  in,  and  he 
was  a  liquor  dealer,  you  would  not  be  likely 
to  say  be  is  a  merchant  in  Morganton.  Or,  If 
you  were  asked  as  to  the  business  of  O.,  who 
owns  a  livery  stable,  and  buys  and  sells 
horses,  you  would  not  be  likely  to  say  be  is 
one  of  the  merchants  of  Newbem.  But  it 
you  were  asked  as  to  the  plaintiff's  business, 
you  would  most  likely  say  she  is  a  merchant 
in  Newbem.  That  would  convey  the  business 
definition  as  to  her  occupation.  Sou  would  be 
no  more  Ukely  to  go  on  and  say  that  she  has 
a  mixed  stock  of  goods  of  firsthand  clothing 
and  secondhand  clothing,  than  you  would  t>e 
likely  to  say  that  Sherrill  &  Co..  of  Statesvllle, 
carry  a  general  line  of  merchandise,  also 
readymade  clothing  and  family  groceries. 
Such  definitions  as  these  would  not  likely  be 
given,  unless  specially  called  for,  by  some  one 
Interested  in  knowing  more  about  the  business 
than  simply  to  know  whether  he  was  a  mer- 
chant It  is  admitted  that  In  order  to  sus- 
tain this  legislation  on  the  part  of  defendant 
treating  it  simply  as  a  revenue  act  It  may 
make  the  same  distinction  and  discrimination 
against  any  merchant  In  Newbem  who  sells 
shoes  as  a  part  of  his  stock,  or  who  seDs  to- 
bacco as  a  part  of  his  stock,  or  who  sells 
first-hand  clothing  as  a  part  of  his  stock; 
and,  without  enumerating  further,  that  they 
may  select  any  article  of  merchandise,  and 
discriminate  against  the  merchant  who  sells  it 
400  per  cent.,  if  they  choose  to  do  so.  And 
It  is  contended  there  Is  no  constitution,  no 
law,  and  no  power  to  protect  the  unfortunate 
merchant  from  such  unjust  discrimination. 
We  cannot  give  our  assent  to  such  a  proposi- 
tion; and,  as  It  is  admitted  that  unless  the 
term  "merchant"  can  be  thus  chopped  up,  the 
tax  Imposed  by  this  ordnance  Is  not  uni- 
form, I  therefore  think  that  there  la  error. 

FAIBOIiOTH,  a  J.  I  ooncor  In  tba  dla- 
sentiDg  opiidtm. 
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HAIiL  T.  WALKBR  et  al 
(Snpnme  Oonrt  of  North  OaxoUna.    Mudi  10, 

1S96.) 

ComriTUTiois-AL  Law— Wifb'h  Powbr  to  Cohtbt 

APTBR  AS*:(DOKMBHT  BT  HDSBAXD. 

Code,  I  1S32,  nroTiding  that  *^Ter7  wo- 
man whose  biuband  uiall  abandon  her  •  *  * 
■hall  be  deemed  a  free  trader,  •  •  •  and  ahe 
shall  have  power  to  convey  her  personal  estate 
and  her  real  estate  withoat  asseut  of  her  hno* 
band."  ia  not  in  Tiolation  of  Const,  art  10,  I  0, 

EroTiding  that  a  married  woman  may  convey 
er  landa  with  her  husband's  written  consent. 

Appeal  fnnn  superior  court  Orange  county; 
Coble,  Judge. 

Gontroreray  between  Martha  X  Hall  and 
Thomaa  3.  Walker  and  auotb^,  who  sub- 
mit, wttbont  action,  the  question  of  the  con- 
stitutionality of  Ckide,  I  Xaaz.  The  parties 
had  agreed  to  an  exchange  of  teal  pn^erties. 
but  defendants  refused  to  accept  a  deed  prof- 
fered by  plaintiff,  because  she  wu  a  mar- 
ried woman,  and  the  deed  was  not  executed 
Jointly  with  her  husband.  It  was  admitted 
that  she  owned  the  land  In  her  own  right, 
and  that  she  was  deserted  and  abandoned 
by  her  husband  five  years  before  the  deed 
was  inoffned;  that  he  had  since  that  time 
been  continuously  out  cf  the  state;  had  con- 
tributed nothing  to  her  support;  and  that  he 
had  not  been  heard  of  In  the  meantime.  Prom 
a  decree  deciding  that  the  section  was  con- 
stitntional,  defendants  appeal.  Affirmed, 

FuUot,  Winston  &  Fuller,  for  appellants. 
D.  T.  Edwards,  for  appellee. 

FAIRCLOTH,  C.  J.  Code,  8  1832:  "Every 
woman  whose  husband  shall  abandon  her,  or 
shall  mallcloualy  turn  her  out  of  doors,  shall 
be  deemed  a  free  trader,  so  far  as  to  be  com- 
petent to  contract  and  be  contracted  with, 
and  to  bind  her  separate  property;  •  •  • 
and  she  aball  have  power  to  convey  her  per- 
sona] estate  and  her  real  estate  without  as- 
sent of  her  husband."  In  this  controversy, 
without  action,  the  sole  question  Is  whether 
the  above  section  Is  const!  tutionaL  The  plaln- 
tUTs  husband  five  years  ago  deserted  and 
abandoned  her,  and  has  been  continuously  out 
of  the  state,  and  has  not  been  seen  or  heard 
from  by  her,  and  be  has  in  no  way  contribut- 
ed to  the  support  of  herself  or  family.  At 
common  law,  a  wife  and  her  husband  could 
not  by  deed  convey  title  to  her  own  land,  nor 
in  any  other  mode,  except  by  uniting  with 
him  in  levying  a  fine.  But  our  statute  pre- 
scribes a  more  simple  method,  to  wit,  by  deed 
and  private  examination,  which  must  be 
strictly  according  to  the  terms  of  the  statute. 
There  Is  no  constitutional  Inhibition  on  the 
power  of  the  legislature  to  declare  where  and 
how  the  wife  may  become  a  free  trader.  Ar- 
ticle 10,  {  6,1  was  not  Intended  to  disable, 
but  to  protect,  her.  In  Troughton  v.  Hill,  2 
Hayw.  (N.  a)  614  (406).  it  was  held  that. 

1  Conat  art  10,  {  6,  provides  that  a  married 
woman  may  convey  her  lands  with  her  hos- 
hand's  written  consent. 


when  the  husband  because  an  alien,  the  wife 
became  a  feme  sole  for  the  purpose  of  ood- 
tractiug,  and  might  acquire  and  transfer 
property.  Chancellor  Kent,  referring  to  tbis 
subject,  said:  "Though  the  husband  be  not 
an  sUen,  yet  If  he  deserts  bis  wife,  and  re- 
sides abroad  permanently,  the  necessity  tbat 
the  wife  should  be  competent  to  obtain  cred- 
it, and  acqul^  and  recover  property,  and  act 
as  a  feme  sole,  exists  In  full  force;"  and  that 
the  "distinction  between  husbands  who  are 
allois  and  who  are  not  aliens  cannot  long  be 
maintained  in  practice,  because  there  Is  no 
solid  foundatitm  In  principle  for  the  distinc- 
tion." 2  Kent.  Comm.  157.  It  would  be  a 
dlstressh^  rule  of  law  if  the  wife,  because 
of  her  husband's  neglect  and  desertion,  could 
not  ctmtrol  bei  separate  property  for  the  sup- 
port and  comfort  of  herself  and  family.  It 
Is  her  property.  Why  may  she  not  s^  or 
exchange  It?  A£Brmed. 


(118  N.  C.  1S3) 

MONTAOUB  T.  RALEIGH  8AV.  BANK 
et  sL 

(Supreme  Oourc  of  North  GaroBna.    Vardi  S, 
1806.) 

RasTBAiirnra  Mobtoaos  Sals— Bsmbdt  av  Law — 
Sau  is  Pabcbls. 

1.  Where  a  mortgage  contaioH  no  reservation 
of  the  homesiead,  sale  on  foreclosure  will  not  be 
enjoined  in  order  that  a  homestead  may  be  al- 
lotted, since  any  snrplos  money  an«nc  from  the 
sale  would  atill  be  realty.  In  which  the  mortga- 
gor could  assert  his  homestead  aa  against  any 
execution. 

2.  "The  court  will  not  order  mortgaged  real 
estate  to  be  divided  and  sold  in  parcels,  when  it 
is  not  BO  stipulated  in  the  mortgage,  nuess  snne 
valid  legal  reason  therefor  is  shown. 

Appeal  from  superior  court,  Wake  conntr; 
Mclver,  Judge. 

Action  by  B.  F.  Montague,  assignee  of  J. 
B.  Burwell,  against  the  Balelgh  Sattngs  Bank 
and  others,  to  enjoin  defendant  from  selling 
certain  property  under  their  mortgages. 
Prom  a  Judgment  for  defendants,  plaintiff 
appeals.  Afilrmed. 

Armistead  Jones  and  T.  P.  Devereux,  for 
appellant  Alexander  Stronach  and  F.  a. 
Busbee,  for  appellees, 

diARK,  J.  There  seems  no  serious  con- 
tention that  there  Is  any  dispute  as  to  the 
amount  due  upon  each  mortgage.  The  an- 
swers deny  that  there  Is  any,  and  the  com- 
plaint does  not  clearly  and  dlstidctly  aver 
that  there  is.  The  case,  therefore,  does  not 
fall  within  the  principle  laid  down  In  Pnr- 
nell  v.  Vaughan,  77  N.  a  268. 

The  allotment  of  a  homestead.  If  made^ 
would  not  Interfere  with  the  right  of  the 
mortgagees  to  sell  under  their  mortgages, 
which  contain  no  reservation  of  the  home- 
stead. There  Is  no  allegation  that  either  ot 
the  mortgaged  tracts  is  certainly  of  greater 
value  than  the  mortgage  upon  It  (Htnson  r. 
Adrian,  92  N  G.  121),  nor  that  the  debtor  has 
proceeded  to  have  his  homestead  allotted  ei- 
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tber  under  one  of  the  ezecntlong  referred  to, 
or  by  petition  under  Code,SS  Sll.  515.  Should 
the  land  eell  for  more  tbsn  the  mortgage 
debt,  the  surplus  money  Is  still  realty,  in 
which  the  debtor  can  assert  his  homestead, 
as  against  any  execation.  Hlnson  v.  Adrian, 
sapn.  The  debtor,  having  thus  bis  remedy 
at  law,  cannot  resort  to  an  eauitable  one. 
The  plaintiff  has  not  alleged  nor  shown  that 
any  lit^urable  damage  will  accrue  to  him 
it  the  injunction  is  not  granted,  nor  auy 
reeaon  why  the  c6urt  should  substitute  a 
commissioner  to  sell  the  property,  In  lieu  of 
th<we  designated  by  the  agreement  of  the 
parties  In  the  mortgages,  nor  any  legal 
gronnd  why  the  court  should  order  tbe 
mortgaged  property  to  be  divided  and  sold 
hi  parcels,  when  It  Is  not  so  stipulated  in  the 
mortgages.  Scott  t.  Ballard,  117  N.  C.  195, 23 
8.  E.  185.  Tbe  defendants,  however,  volun- 
tarily agree  that  the  property  may  be  sold  in 
lots  to  suit  purchasers.  By  consent  of  par- 
ties, it  might  be  sold  In  lots,  and  at  the  same 
time  each  tract  as  a  whole;  the  property  to 
be  dlspoeed  of  as  the  result  of  the  two  sales 
proves  most  advantageous.  In  refusing  the 
Injimcttoa  there  was  no  error.  No  error. 


018  H.  a  Ml) 

OAUEBON  V.  CONSOLIDATBD  XiUVBER 
00.  et'sL 

(Snpreme  Court  of  North-  Garollna.    Uardi  10, 
1896.) 
L&BOBBR*8  Lm— Claim. 

Under  Code,  1  1784,  requlrine  tlie  claim 
for  a  laborer's  lien  to  be  filed  in  detail,  Hpecifyiog 
tbe  labor  performed  and  the  time  thereof,  a 
claim:  "J.,  owner  and  possessor,  to  D..  1894, 
October  22.  To  122%  days  of  labor  as  sawyer 
at  his  sawmill  on  *  *  *,  from  lot  October, 
1883,  to  Angnst  31,  1894,  f 137.24.  [Signed]  D., 
Claimant,"— is  sufficient. 

Appeal  from  superiw  court,  Harnett  county; 
TImberlake,  Judge. 

Action  by  D.  A.  Cameron  against  the  Con- 
solidated Lumber  Company  and  another. 
Judgment  for  plaintiff.   Defendants  appeal. 

Bohfnstn  ft  Btdgood.  for  appellants.  O.  J. 
Spears,  for  appdlee. 

FAIBCLOTH,  O.  J.  This  action  was  Insti- 
tuted to  eatoree  s  laborer's  lien  tinder  Code, 
1781,  1784.  requiring  tbe  claim  to  be  filed 
In  detail,  specifying  the  labor  performed  and 
the  time  tberetrf.  The  notice  to  J.  S.  Cam- 
am,  the  owner,  was  that  tbe  plaintiff  "has 
flkd  a  lioi  for  work  and  labor  p^ormed  on 
sH  the  lot  of  lumber  now  <»i  the  yard  of  your 
sawndll  aa  Jnmidng  Run  creek.  In  said  town- 
sl^  and  county,  •  •  •  the  plaintiff  per* 
fbrmlDS  tbe  w<h1c  of  sawyer  In  the  manufao- 
tore  of  ftQ  of  said  lumber."  and  refers  to  the 
blD  filed  with  tiie  Justice  of  the  peace  John* 
■on.  Tbe  datm  filed  was  in  these  wtnds:  "J. 
B.  Cameron,  owner  and  possessor,  to  D.  A. 
OanMron.  1894,  Octolfer  22:  To  122%  days  of 
labor  as  sawyer  at  his  sawmill  on  Jumping 


Bun  creek,  in  Harnett  county,  and  at  his  old 
mill,  from  1st  October,  1893.  to  August  31. 
1894,  9137.24.  [Signed]  D.  A.  Cameron, 
Claimant"  The  plaintiff  bad  Judgment,  in 
which  his  honor  states.  "And  It  having  been 
agreed  th^t  the  judgment  of  the  Justice  of  the 
j>eace  should  be  afi^med  if  the  court  should 
be  of  opinion  that  the  bill  of  particulars  filed 
by  the  plaintiff  was  In  accordance  with  the 
provisions  of  the  statute  with  regard  to  Hens," 
but,  If  otherwise,  for  tbe  defendaoL  This  is 
the  sole  question  presented  to  this  court  We 
think  the  bUl  filed  Is  a  reasonable  and  sub- 
stantial compliance  with  the  statute^  No  one 
need  misunderstand  It  who  should  become  in- 
terested in  the  property.  Tbe  subject  Is  more 
fuUy  treated  In  Cook  r.  Cobb,  101  N.  a  68^ 
7  8.  a  7oa 
Affirmed. 


,        018  H.  C.  21S) 
CRUDUP  St  al.  V.  HOLDING  et  aL 
(Supreme  Court  of  North  Carolina.    March  8; 
189G.) 

WiLLB— Dbvisi  to  Wifb— Tbitst. 
Under  the  devise,  "I  give  to  my  beloved 
wife   •   •   *   all  my  property  of  every  descrip- 
tion, to  keep  and  hold  together,  for  her  use  and 
the  ose  of  my  chUdren,  after  my  jnat  debts  are 

Eaid,"  the  devisee  holds  the  estate  as  trustee  for 
er  own  use  and  the  une  of  the  children,  without 
power  to  Bel>  or  convey  any  estate. 

Appeal  from  superior  court,  Franklin  coun- 
ty; Coble,  Judge. 

Action  by  C.  J.  Crudup  and  others  against 
J.  N.  Holding  and  others,  to  construe  a  de- 
vise, and  to  set  aside  a  deed  executed  by 
some  of  the  heirs  attempting  to  convey  a  fee- 
simple  Interest  in  the  lands.  From  a  Judg- 
ment in  favor  of  defendants,  rendered  on  a 
report  of  the  referee,  plaintiffs  appeal.  Be- 
versed. 

W.  M.  Person  and  Sh^herd  ft  Busbee,  for 
appellants.  F.  S.  SpmiU  and  8.  F.  Blordecal, 
for  appellees. 

FAIBOLOTH.  a  J.  B.  A.  Omdup  died.' 
Apill  1,  1870.  leaving,  him  snrvlvli^,  his 
wife,  Columbia  J.  Omdup,  and  eight  minor 
cfalidren,  seised  and  posseased  of  real  and  per^ 
Bonal  property.  His  will  was  as  follows:  "I, 
Edward  A.  Cmdnp,  of  tbe  state  of  North 
Carolina,  Franklin  county,  being  of  sound 
mind  and  ffiepo^due  memory,  make  this  my 
last  will  and  testament  Item,  I  give  to 
my  beloved  wife,  Columbia  Crudup,  all  my 
property  of  every  description,  to  keep  and 
hold  together,  for  her  use  and  tbe  use  of  my 
children,  after  my  Just  debts  are  paid.  This 
March  31st;  1876.  Edward  A.  Crudup.  Wit- 
nesses: J.  O.  Fowler.  Q.  M.  Gooley.**  Tbe 
plaintiff  O.  J.  Crudup  was  duly  qualified 
executrix,  and  tbe  othw  plalntiflb  are  the 
children  of  said  tmtator.  some  of  whom  are 
now  of  fnll  age.  and  have  made  deeds  of  con- 
veyance  for  their  Interest  In  said  lands  to  the 
defendants,  the  said  0.  J.  Cmdnp  having 
Joined  with  them  In  so  doing. 
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The  question  preseoted  la  whether  the  wife 
and  children,  upon  the  death  of  the  testator, 
took  a  fee-simple  estate,  as  teuants  Id  com- 
mon, or  whether  the  said  0.  J.  Crudup,  the 
widow,  holds  the  estate  as  trustee,  for  her 
own  nse  and  the  use  of  the  children,  without 
power  to  sell  orconver  any  estate.  The  rale 
Is  well  settled  that  snch  questions  must  be 
determined  by  the  Intention  of  the  testator, 
and  that  Is  to  be  ascertained  by  looking  at 
the  whole  Instrument  In  the  light  of  sur- 
rounding circumstances.  Holt  v.  Holt,  114 
N.  G.  241.  18  8.  B.  9157.  These  circumstances 
appear  from  the  foregoing  statement;  and, 
looking  at  the  language.  In  its  natural  bear- 
ing upon  the  situation,  we  think  the  testator 
Intended  that  his  wife  should  take  and  hold 
his  entire  estate,  after  the  debts  were  paid, 
and  keep  It  during  her  life,  and  also  keep 
the  children  with  her,  during  their  minority, 
and  use  it  to  the  best  advantage  for  the  ben- 
efit of  herself  and  his  children;  and  this  we 
declare  to  be  the  meaning.  It  appears  to  us 
to  be  as  If  he  had  said:  "I  desire  that  you, 
as  long  as  you  live,  keep  my  minor  children 
with  yon  as  the  family,  and  care  and  provide 
for  them  as  well  as  you  can;  and,  to  enable 
yon  to  do  so,  I  leave  all  my  property  with 
you.  to  be  used  for  your  mutual  comfort  for 
that  length  of  time.  I  adopt  this  plain  and 
simple  plan  In  order  to  avoid  the  necessity,  ex* 
pense,aad  rlskof  the  appointmentof aguard- 
ian  and  administrations.  If  any  of  the  children 
should  die  under  age,  and  also  to  save  the 
property  from  waste  until  the  children  shall 
have  arrived  at  a  more  mature  age."  Taking 
this  view,  the  trustee,  having  no  power  under 
the  will  to  do  BO,  could  not  sell  or  mortgage 
any  part  of  the  property,  as  that  would  at 
once  defeat  the  Intent  of  the  tratator.  We 
refer.  Id  support  of  this  view,  to  Young  v. 
Xonng.  08  N.  O.  309.  where  A.  gave  to  his 
wife  "all  my  estate,  real,  personal  and  mixed, 
to  be  managed  by  her  (and  that  she  may  be 
enabled  the  better  to  control  and  manage  our 
children),  to  be  disposed  of  by  her  to  them,  In 
that  manner  she  may  think  best  for  tbelr 
good  and  her  own  happiness."  Held  to  be  a 
gift  to  the  wife  In  trust,  not  for  herself,  nor 
for  the  children  alone,  but  for  both,  to  be 
managed  at  her  discretion  for  the  benefit  of 
bersdf  and  children.  Held,  further,  that  the 
trust  la  coupled  with  the  power  to  dispose  of 
the  property  at  her  own  discretion  as  to  time, 
quantity,  and  person,  and  that  do  one  of 
them  Is  entitled,  as  of  right,  to  have  ft  share 
of  the  property  allotted  to  him  upon  his  ar- 
rival at  age.  This  is  much  like  the  present 
case,  with  some  discretionary  power  In  the 
trustee,  not  found  in  the  instrument  before 
us.  The  defendants  contend  that,  upon  the 
testator's  death,  the  wife  and  children  were 
seised  In  fee  as  tenants  In  common,  and  could 
dispose  of  their  interest  at  will.  We  cannot 
assent  to  that  view.  That  would  have  been 
80  If  Crudup  had  died  intestate,  with  the 
■light  difference  as  to  the  widow  In  taking 
one-ninth  of  the  whole,  ^ff"*^"**  of  a  life  es- 


tate In  one-third,  as  her  dower,  and  there  was 
DO  reason  for  malting  a  will  to  dispose  of 
property  "according  to  law."  We  have  ex- 
amined the  decisions  of  this  court  cited  by 
the  defendants,  and  do  not  find  any  in  conflict 
with  our  view  of  this  case.  With  this  ques- 
tion settled,  it  Is  not  necessary  to  consider 
the  other  questions  propounded  between  the 
defendants  and  those  children  who  have  un- 
dertaken to  assign  their  supposed  Interest. 
These  wlU  be  In  order  af^r  the  death  of  the 
trustee,  C.  J.  Orudnp,  as  the  parties  maj 
deem  proper.'  Judgment  reversed. 

>CLARE  and  MONTGOMEBT,  JJ.,  did  not 
sit  on  the  bearing  of  this  appeal 


N.  o.  no 

SANDBRS  V.  BaRP. 

(Sapreme  Coart  of  North  Carolina.   March  10; 
1896.) 

Tax  Dbbd — Validitt. 

A  failare  of  the  sheriff  to  aive  notice  by 
mall  to  fl  taxpayer  of  the  sale  of  his  land  for 
taxes  is  Dci  tatal  to  the  deed  from  the  sheriff 
to  the  pnrchaaer,  thoi^  the  revenue  law  re- 

? aires  such  notice,  since  snch  law  declares  such 
allure  to  be  a  mere  irregularity,  ao  far  as  the 
purchaser  'ib  coDcer::ed. 

Appeal  from  superior  court,  Johnston  coun- 
ty; Mclver,  Judge.  ' 

Oontroverey,  without  action.  In  which  W. 
M.  Sanders  was  plaintiff  and  John  B.  Elarp 
was  defendant,  to  determine  which  of  such 
parties  was  the  owner  and  entitled  to  the  pos- 
session of  a  certain  tract  of  land.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Shepherd  &  Bus  bee,  for  appellant. 

HONTOOMERY,  J.  Before  the  revenne 
act  of  1^7.  the  laws  put  upon  the  purchasers 
of  lands  at  tax  sales,  who  daimed  by  deed 
from  the  sheriff,  the  burden  of  proving  the 
regularity  of  most  of  the  proceedings  under 
which  the  sales  were  made,  and  specially 
that  part  of  the  proceeding  which  required 
the  dieriff  to  ^ve  notice  of  the  Intended  sale 
to  the  person  who  held  the  legal  title  to  the 
land.  The  act  above  referred  to  reversed  the 
whole  spirit  of  our  laws  In  respect  to  the  sale 
of  land  tor  taxes,  and  made  either  a  presump- 
tion of  entire  regularity  In  favor  of  the  pui^ 
chaser,  or  declared  errors  and  mistakes  mere 
Irregnlaritles.  from  the  levying  of  the  taxes 
by  the  commissioners  to  the  sale  of  the  prop- 
erty, Inclndlng  the  shertrs  deed.  If  the  taxes 
were  lawful  and  there  was  no  fraud  In  the 
sale,  or  unless  the  taxes  had  been  paid  and  er- 
roneously altered  by  the  sheriff  on  his  books 
as  a  credit  to  another  person  for  his  taxes. 
However,  Id  the  act  of  1887  there  was  a  most 
Important  and  salutary  provision,  wblcb  has 
been  omitted  In  all  the  subsequent  revenue 
acts.  Section  69  of  that  act.  In  anbstance,  pro- 
vides that  the  purchaser  of  lands  at  tax  sales, 
or  bis  assignee,  shall,  three  months  before  ths 
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edition  (tf  tbe  time  of  rademptloii,  mem  a 
wzlttea  or  printed  notlee  of  bia  pnrchaw  on 
tbe  peraon  In  the  actual  poeaeBslon  of  tbe  land, 
and  alao  on  tbe  person  in  wbose  name  tbe  land 
mm  aaaewed;  and.  m  the  notice,  tw  ahall  glra 
tbe  date  of  bla  pnrehaae,  tbe  name  of  the  per- 
■on  In  whom  tbe  land  was  aaeessed,  a  deecrip- 
tkm  of  tbe  aame,  tor  what  year  tbe  tax  waa 
aaaeaaed,  and  when  the  time  of  redemption 
win  ad.  Section  70  of  the  act  required  that 
the  pnrchaspr,  before  he  conld  demand  a  deed 
ftom  the  eh.^rlff,  ahonld  make  affldarit  that 
he  had  ^ren  the  notice  required  bj  aectlon  69. 
The  affidavit  waa  to  be  filed  by  the  sheriff  In 
the  ofilce  of  the  register  of  deeds,  and  was 
to  be  imty  prima  toele  erldttice  that  sueh  no- 
tice had  been  given;  and  false  swearing  In 
this  respect  was  made  perjury.  In  section  82 
9t  the  act.  thla  failure  to  give  notice  Is  ez- 
cqited  from  tbe  list  of  irregolaritlea  In  the 
proceedings  which  are  deemed  mere  Irrregu- 
larltles  under  that  act  It  la  dUOcnlt  to  under- 
■tand  why  sDcb  a  just  and  wholesome  prorl- 
Bkm  of  tibe  act  of  1887  haa  not  since  that  time 
been  brooght  torward  as  a  part  of  tbe  rerenue 
law  of  the  state.  Tne  present  case  was  anb- 
mltted  to  the  con  t  below  under  section  667  of 
the  Code.  It  Is  a^'eed.  tai  tbe  case,  tbat  all 
of  the  proceedings  are  regular,  except  that  the 
sheriff  gave  no  notice  of  the  sale  by  mall  to 
the  defendant.  The  only  question  In  the  case 
Is,  waa  the  failure  of  the  sberUE  to  give  no> 
tiee  mall  to  tbe  taxpayer  of  tbe  sale  of 
the  land  for  taxes  total  to  the  deed  from  the 
sheriff  to  the  plaintiff?  Tbe  law  la  plainly 
written  that  such  notice,  while  required  to  the 
statute^  la  declared  in  the  same  to  be  a  mere 
liregnlarity,  so  tor  as  tbe  purchaser  Is  con- 
ccmed.  Tbe  plalndff  Is  entitled  to  tbe  pos- 
session of  toe  land.  It  appears  tbat  a  tract 
of  land  of  1S9  acres  bad  been  sold  for  taxea, 
and  that  tbe  purchaser  had  no  notice  of  the 
sal^  except  that  of  a  general  advertisement  In 
a  newspaper,  probably  with  many  other  sales 
hi  the  same  advertlaement  If  the  constltu- 
tlcmal  llmitotlon  to  req;Mact  to  taxation  Is  con- 
sldpred.  It  will  be  seen  that  tbe  taxea  levied 
on  this  land  could  have  been  only  a  few  dol- 
1am.  Tbe  amount  tbe  purchaser,  xvobably, 
was  not  anxious  to  see  stated  to  tbe  raae 
sabmltted.  It  Is  a  bard  case,  but  probably 
tbe  defendant  la  not  without  a  remedy.  Be- 
cause the  revenue  law,  while  providing  tor 
tbe  notion  declares  tbat  the  notice  Is  imly  di- 
rectory, and  the  want  of  It  a  mere  Irregular^ 
Ity  as  to  tbe  purchaser,  It  does  not  follow  tbat 
the  sheriff  or  tax  colle^r  can  neglect  to  per- 
form his  part  of  the  reqn^ements  of  tbe  law 
wltb  Impunity.  If  be  knew  where  tbe  post 
office  of  tbe  defendant  was,  or  with  reasmi- 
able  diligence  could  have  learned  of  It.  and 
did  not  give  the  notice,  be  can  probaldy  be 
made  to  reqnnd  In  damagea,  to  the  value  of 
the  Isnd.  to  tbe  defendant,  for  bis  faUore  to 
dlMdiarge  his  duty.  Tbe  principle  laid  down 
Id  Stote  V.  Hatch.  110  N.  a  1003,  21  8.  B. 
48(^  Is  another  of  tbe  healthy  stimulants  ap- 
plied     tbe  law  to  force  n^lectful  public  of - 


fleers  to  the  performance  of  their  reasonable 
dntlsa.  There  Is  enw  to  tbe  judgment  ot 
toe  court  beknr,  and  tbe  same  Is  merssd. 

(U«  N.  C.  1») 
WBSTER  V.  BAILBT  et  sL 
(Siqtreme  Oonrt     North  Gandina.   March  t, 
1896.) 

Sbaued  Notb— Subsbqcbht  Ikbsbtiok  or  PAvaa's 

NaMB— EUTI  r  1CA.T10S— COSBI DBBATION. 

1.  Though  a  note  nnder  seal  li  executed  In 
blank  as  to  the  payee's  name,  if  tbe  maker,  after 
«acb  Dam4>  is  iDserted,  acknowledges  tbe  note  as 
his,  he  will  be  liable  thereon.  . 

2.  A  sealed  note  needs  no  oomdderatlon  to 
support  it 

AK>eal  bom  siqerior  court,  FranUto  oom^ 
ty;  Hcdce,  Judge. 

Action  py  A.  B.  Wester  against  8.  H.  Bai- 
ley and  another  mi  a  note;.  From  a  judg- 
ment for  defendant  Bailey,  his  codefendant 
making  no  defense,  plaintiff  appeals.  Be* 
versed. 

N.  t.  Oolley,  for  awellant  F.  8.  Spndll, 
for  appellee. 

FUBCHES,  J.  Thla  la  an  aetloa  of  debt, 
brought  on  the  following  paper  writing:  "On 
the  first  day  of  Novembw  next,  we  or  either 
of  na  promise  to  pay  A.  B.  Weater  the  sum 
of  one  hundred  dollars,  wltb  8%  Interest  from 
date.  Given  under  our  hands  and  seela  this 
12th  day  of  April,  1882,**— dgned  and  sealed 
hy  3.  T.  Harper  and  8.  H.  Balleif.  At  the 
time  this  i»per  was  drawn  and  signed  by 
Harper  and  Bailey,  there  was  a  blank  left  for 
the  name  of  tbe  payee,  as  it  was  not  known, 
at  that  time,  from  whom  tbe  parties  would 
get  tbe  num^.  Tbe  not^  to  this  condition, 
was  placed  to  the  bands  ai  d^endant  Harper 
to  negotlato  and  get  the  money,  and  he  wait 
to  the  plaintiff,  wbo  agreed  to  let  htm  have 
the  money,  snd  by  tbe  direction  of  Harper 
the  plaintiff  filled  up  the  blaidt  with  his  name 
as  payee,  and  let  Harper  have  f  100:  Thwe 
wore  no  written  pleadings,  tbe  case  having 
been  commeneed  before  a  justice  of  tbe  peace, 
but  the  defendant  iilcaded  and  relied  on  tbe 
"genmsl  Issue."  Tbe  platottff.  besides  prov- 
ing the  signatures  to  tbe  note  to  be  those  of 
tbe  defendanto  Harper  and  Bailey.  totr> 
duced  one  Dnke^  wbo  testified  that,  '"acting 
for  the  plaintiff,  be  took  the  note  to  Ball^ 
about  tbe  butt  of  September,  1802,  and  Bailey 
said  he  signed  tbe  note,  and  It  was  all  right, 
—be  would  see  Haxpo-.and  make  him  pay  It.— 
and  aaked  witness  If  he  supposed  Wester 
would  take  back  the  horse,"  etc. 

We  do  not  feel  called  upon  to  con^der  the 
views  presented  by  plaintiff's  counsel  as  to 
whether  the  action  may  be  matotolned  un- 
der the  code  practice,  as  construed  in  Fnlps 
V.  Mock,  108  M.  a  601.  13  8.  B.  02;  Stokes 
V.  Tsylor,  104  N.  a  8M.  10  S.  E.  668; 
Moore  V.  Edmlston,  70  N.  0.  RIO;  Pipe  & 
Foundry  Ga  .'.  Woltman.  U4  N.  a  185, 
19  S.  B.  109.  To  do  so,  wotald  cause  us 
to  review  a  long  Une  of  decisions  where  It 
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hu  been  held  with  marked  nnlformlty  that 
a  bond  (a  note  nnder  aeal)  must  be  complete 
at  Its  execntton.  But  It  aeema  to  as  tbm  Is 
another  point,  presented  by  the  case  on  ap- 
peal, that  Is  decisive,  and  that  la  the  acknowl- 
edgment by  Ballot  some  time  In  the  latter 
part  of  September,  1^2.  It  was  then  com- 
pleted The  payee's  name  was  In  it  then,  and 
this  acknowledgment  made  It  his  bond  then, 
if  It  had  not  been  so  before. 

The  <mly  ground  presented  by  defendant 
Bailey  (Harper  did  not  defend)  Is  that  It  was 
without  consideration,— a  nudum  pactum. 
But  tbla  defense  cannot  benefit  the  defend- 
ant, because,  when  he  acknowledged  It,  It  be- 
came his  bcmd,— being  nnder  seal.— and  need- 
ed no  consideration  to  sui^rt  It.  "The  law 
conduBlTely  presumes  that  It  was  made  up- 
on good  and  suffldent  conidderatu>n."  Smith, 
Gont.  p.  14,  Angler  T.  Howard,  M  N.  a  27, 
and  nomerous  other  cases,  which  we  do  not 
think  It  necessary  to  dte.  This  point  was 
Incidentally  presented  in  Isenhour  t.  Osen- 
taour,  64  N.  0.  641,  and  though  not  directly 
passed  upon  by  tlie  court,  the  treatment  of 
the  question  inferentlally  sustains  the  ruling 
In  this  case.  In  .that  case,  the  action  was 
upon  a  note  slmHar  to  th-s,  brought  by  the 
r^presentatlTe  of  the  deceased  payee.  On 
the  trial  the  defendant  was  offered  as  a  wit- 
ness to  prove  that  the  note  was  in  ^lank,  as 
to  the  payee,  whm  he  signed  It  This  evi- 
dence was  objected  to  by  the  plalntlOL  under 
section  680  of  the  Gode,  upon  the  ground  that 
the  Intestate  payee,  were  be  living,  might 
testify  that  dtfendant  afterwards  adcoowl- 
edged  It  as  his  bond.  But,  as  the  court  bdd 
that  this  was  not  a  transaction  or  commnni- 
catlon  between  the  defendant  and  intntate. 
It  did  not  Call  wltiiln  the  proviso  to  section 
590,  and  the  point  was  not  directly  passed 
npon  by  the  court  But,  from  the  treatment 
given  It,  It  appears  to  us  the  Inferaice  Is 
that.  If  it  liad  iMen  proved  that  he  afterwards 
acknowledged  it  that  wouid  have  made  It 
his  bond.  We  must  therefore  hold  that  the 
acknowledgment  by  Ball^,  In  Septembv, 
1892.  made  the  paper  sued  on  his  bond,  and 
It  needed  no  ctmslderatlon  to  support  it 

There  Is  nror,  .md  a  new  trial  is  ordered. 


Oil  N.  a  US) 

DBIiAFIELD  v.  LBWIS  MBBCER  0ON8T. 
CO.  et  al.  (CHATTANOOGA  POUNDKT 
&  PIPB  WORKS,  Intervener). 

Appeal  of  SNOW  STEAM-PUMP  00.  et  al. 
(Snpxeme  Court  yt  North  Carolina.  March  10, 
18060 

Bsvaasaoa— Fa&onoa-^iscRmoH— PATHm  bt 
Durr. 

1.  The  action  of  the  trial  conrt  In  refadnc 
to  refer  a  case  to  the  referee  to  hear  farther  en> 
deuce  is  diBcretiood^-T. 

2.  Where  a  creditor,  who  has  been  made  a 
party  to  an  action  against  the  debtor  in  which 
a  receiTer  lias  been  .ippointed,  fails  to  prosecute 
his  claims  against  the  debtor  in  such  action,  but, 
instead,  IiistUnt«a  separate  actions,  it  is  not  error 
to  Older  a  distribation  of  the  fuuu  in  the  hands 


of  the  receiver  before  cndi  creditot's  separate 
salts  are  decided.  It  not  appearing  bat  that  Ua 
claims  conld  have  oeen  prosecnteo  in  the  aetloa 
in  which  the  receiver  was  appointed. 

8.  A  company  .trguoized  for  the  constr action 
of  waterworks  sent  to  a  manofactnrer  an  order 
for  pipe,  and  received  an  answer  that  the  seller 
wotiid  ship  tbti  articles,  "Temia  cash.  Immedi- 
ate acceptance."  The  baver,  in  reply.stated  that 
a  certain  banking  honse,  which  had  parchsmd 
its  bonds  and  furnished  the  money  for  the  coa- 
stmctioQ  of  the  works,  would  accept  the  draft 
of  the  seller,  drawn  on  the  bnjer  at  three 
months,  for  die  amount  of  each  month's  deliv- 
ery, and  bonds  of  the  buyer  wonld  be  placed  with 
the  seller  as  secur  ty  fr>-  payment  of  the  draft, 
which  offer  was  accepted  by  the  seller.  Held, 
that  the  acceptance  by  the  banking  homie  of  the 
drafts,  and  the  deposit  of  the  bonds,  discharged 
the  buyer  from  liability  on  the  oontiaet  for  the 
pipe. 

Appeal  from  superior  court.  Craven  county; 
Mclver,  Judge. 

Action  by  Clarmce  D^fldd  against  the 
Lewis  Mercer  Construction  Company  and  oth- 
ers. The  Chattano(«a  Foundry  &  Pipe  Works 
Intervened.  From  the  Judgments,  defendants 
the  Snow  Steam-Pump  Company  and  Biter  ft 
Couly^appeaL  Affirmed. 

Iredell  Meares  and  O.  R.  Thomas,  for  appd- 
lants.  W.  D.  Hclver,  for  Intervoier.  M.  De 
W.  Stevenson,  W.  W.  Gack,  and  O.  H.  GnUm, 

for  apiKllee^ 

FAIRCLOTH,  C.  J.  If  we  have  been  able 
to  read  the  voluminous  record  In  this  case 
correctly,  we  find:  That  in  January,  1894, 
the  plaintiff,  DelaBeld,  Instituted  this  action 
against  the  I^ewla  Mercer  Construetlon  Com- 
pany to  recover  the  amount  due  on  a  promis- 
sory note,  for  which  he  had  previously  at- 
tached defendant's  property.  Several  other 
attachments  bad  been  levied  on  def«idant's 
property.  At  February  term,  18JH,  the  sev- 
eral creditors  were  made  parties  to  this  ac- 
tion, snd  filed  answers.  At  the  same  term  the 
Chattanooga  Foundry  &  Pipe  Works  was 
made  a  party  defendant,  and  allowed  to  int«:- 
plead  and  set  up  its  claim  against  the  de- 
fendants. At  spring  term.  1894,  the  Snow 
Steam-Pump  Works  showed  to  the  court  that 
It  had  a  claim  of  $92  against  defendant  com- 
pany; and  It  was  ordered  that  said  Snow 
Steam-Pump  Works  be  allowed  to  interplead 
as  to  the  same,  and  file  an  answer  setting  np 
said  claim,  and  be  made  a  party  for  said 
purpose.  It  is  alleged  In  other  parts  of  the 
record  that  the  Snow  Steam-Pump  Works 
bad  another  claim  against  defendant  com- 
pany, alleged  to  bo  secured  by  a  mortgage  on 
some  of  the  property.  At  Pebroary  term, 
1895,  a  motion  of  said  steam-pnmp  works  "to 
be  stricken  out  as  parties  defendant  to  this 
action  was  refused,  it  appearing  to  the  court 
that  said  steam-pump  works'  Is  a  necessary 
party  to  the  action.**  On  June  1,  1894,  on 
its  own  application,  the  Snow  Steam-Pump 
Works  obtained  leave  of  the  Judge  presiding 
to  bring  an  action  against  the  recelvera  pre* 
viously  appointed  to  reeovo'  the  machinery 
alieged  to  have  been  conveyed  In  said  mort- 
gage^ At  spring  term,  18&4,  the  f<^wisg  or^ 

Digitized  by  Google 


N.  a) 


DELAFIXXJ)  o.  LEWIS 


MEBCBB  CONST.  CO. 


ll 


der  wu  made:  "It  la,  hy  consent,  ordered 
tbat  this  action  be  refened  to  H.  G.  Connor 
to  bear  and  consider  tbe  clainis  and  demands 
of  an  parties  to  this  action,  and  all  persona 
wbo  Bball  become  parties  tbereto,  or  file 
dabns  In  said  action,  and  to  find  his  conclo- 
nlona  of  fact  and  law  In  regard  to  all  conten- 
tions of  snch  parties  and  claimants,  and  that 
he  r^ort,"  etc.  Attet  due  notice  to  all  par^ 
ties  In  Interest,  the  bearing  was  had  before 
the  reftere^  all  parties  being  reiwesented. 
The  counsel  of  the  Snow  Steam-Pump  Works 
made  a  special  abearance,  '^reserrli^  all 
rights  with  respect  to  any  motions  now  pend- 
ing in  uid  cause,**  bnt  offered  no  erld^ce 
before  the  referee^  At  May  torm.  1895.  the 
Snow  Steam-Pomp  Works  filed  an  appUca- 
tkn  to  the  court  that  tbe  report  of  the  referee 
be  refrared  back  to  him  for  the  purpose  of 
hearing  furtha>  erldmce,  etc.,  which  motion 
waa  refused.  At  said  term  the  report  was 
confirmed  and  Judgment  rendered,  from  which 
only  the  Snow  Steam-Pnmp  Works  and  the 
Chattanooga  Foundry  &  Pipe  Works  appeal- 
ed. The  Snow  Steam-Pump  Works  filed  no 
exceptions  to  tlie  referee's  repent,  either  as  to 
his  cmclnedons  of  fact  or  law.  nw  any  to  tbe 
Judgment,  except  (1)  the  rtfusal  to  re-refer 
the  matter,  which  was  a  discretionary  mat- 
ter; (2)  that  there  was  error  in  ordering  a 
distribution  of  the  fund  In  the  hands  of  the 
neOven  uatH  the  appellants*  separate  ac- 
tions are  determined.  This  must  be  overrul- 
ed, as  no  reason  appears  why  such  daims 
of  this  appellant  could  not  haTe  been  deter^ 
mined  In  this  action. 

The  Cliattanooga  Foundry  &  Pipe  Works' 
claim  Is  for  pipes  and  other  material  fur- 
nished the  Lewis  Mercer  Construction  Com- 
pany for  constructing  waterworks  in  the  city 
of  Newbem,  under  a  wrlttoi  contract  It  Is 
admitted  and  agreed  that  tiie  correspondence 
appearing  In  the  record  constitutes  the  whole 
of  tbe  contract  entered  Into  In  the  spring  of 
1883,  under  which  a  large  amount  of  the  ma- 
terial was  shipped  and  d^vered,  and  on  Jan- 
uary 11,  1894,  tbe  Chattanooga  Company 
serred  a  notice  of  stoppage  in  transitu  on 
the  railroad  company,  at  Mewbem,  on  whose 
right  of  way  some  of  tiie  material  still  re- 
mained. In  the  view  we  take  of  this  case, 
the  allied  right  of  stoppage  In  tiansltn  is  un- 
important 

The  contract  beli^  in  writing,  ite  construc- 
tion is  for  the  conrt,  and  not  tor  the  Jury. 
Sellan  t.  Johnson.  65  N.  C.  101.  Looking  at 
the  contract  we  find  that  on  May  3,  1893. 
the  Lewis  Mercer  Company  sent  an  order 
to  Uie  (niattanooga  Company  for  material  to 
build  the  Newlwm  waterworks  On  May 
8th  th^  replied  tta^  would  do  so,  setting 
forth  particulars  as  to  quantity,  slz^  price, 
etc.;  adding:  "Terms  cash.  Immediate  ac- 
ceptence."  On  May  10, 1883,  the  Lewis  Mer- 
cer Company  said:  *'We  can  pay  you  cash 
In  tbe  (blowing  manner.  We  inclose  you  a 
card  of  the  banking  bouse  to  whom  we  have 
sold  tbe  city  of  Newbem  waterworks  bonds. 


They  wQl  acc^t  your  drafts  on  them  at  three 
months  for  all  i^pe  delivered  each  month  at 
Newbem,  N.  O.  In  reference  to  the  firm  of 
JcAn  F.  ZeUey  &  Co.,  we  reftf  you  to  the 
Cltizau*  Bank  ttf  Newbem,  N.  C,  John  F. 
Zebl^  ft  Co.  bought  the  bonds  of  the  com- 
pany which  we  organized,  and  famished  us 
with  casb'  to  bidld  these  wortu.  Kindly  ad- 
vise us  at  once  If  you  wish  to  enter  order  on 
above-mentioned  terms,  as  we  consider  that 
when  John  F.  ZeUey  ft  Ga  accept  your 
drafte  on  them  at  three  months.  It  is  equiva- 
lent to  cash.  Of  course,  you  understand 
those  acc^tonees  carry  ^  Interest"  Aftv 
seme  correspondence  about  freight  manner 
of.  shipping,  etc  the  Chattanooga  Company 
replied:  "We  wrote  yon  on  tlie  lOtb  of  the 
month.  In  which  we  accepted  the  terms  and 
conditions  upon  pipe  and  specials  delivered 
at  Newbon,  N.  C,  per  your  letter  of  May  10. 
These  terms  were;  drafte  to  be  made  at  three 
months  tar  all  pipe  delivered  each  month  at 
Newborn.  N.  a  I  acc^ted  tbe  order  by  tde- 
graph,  but  since  have  thought  It  wonld  re- 
quire some  little  explanation.**  These  mutual 
statemente  are  repeated  in  other  communica- 
tions, and  Instructions  given  for  shipping,  in- 
voices ordered,  etc.  On  May  20th  the  Chat- 
tanooga Company  Inquired  of  R.  G.  Dnn  ft 
Col,  a  mercantile  agency  in  Baltimore,  Md., 
as  to  tbe  condition  of  John  F.  ZeUey  ft  Co., 
and  recdved  in  reply,  "Lewis  Mercer  Con- 
struction Co.  and  Zebley  considered  good  tor 
drafte  referred  to."  On  May  22d,  John  F. 
Zebley  ft  Co.  replied  to  Chattanooga  Com- 
pany, **Will  accept  your  three-month  dnitt 
on  us  for  pipe  delivered  each  month  to  tbe 
Lewis  Mercer  Constraction  Oo.  at  Newborn, 
N.  C,"  and  gave  references  to  three  respon- 
sible parties.  On  May  SSd  tbe  Chattanooga 
Company  said  to  the  Lewis  Mercer  Company, 
"We  are  ready  now  to  commence  shipment 
of  pipe  to  you."  steting  that  Zebley  had 
agreed .  to  accept  drafts,  etc.  A  few  days 
later,  at  the  instance  of  the  Lewis  Mercer 
Company,  ZeUey  ft  Co.  placed  some  of  the 
bonds  with  the  Chattanooga  Company  as  col- 
laterals, and  the  shlpmente  commenced.  Late 
■In  1888,  or  early  In  1804,  It  developed  that 
Zebley  ft  Co.  and  the  Lewis  Mercer  Company 
were  Insolvent 

Our  conclusion  is  that  by  the  terms  and 
Intent  of  tlie  contract  the  drafte  drawn  by  the 
Chattanooga  Company,  and  their  acceptance 
by  Zebley  &  Co.,  and  the  deposit  of  the  bonds 
of  the  city  of  Newbem  with  the  former,  was 
a  discharge  of  the  Lewis  Mercer  Company 
from  further  liability  on  the  contract  for  the 
pipe,  etc.,  furnished  by  the  Chattanooga  Com- 
pany to  the  Lewis  MercorCompany.  Syming- 
ton V.  McLln,  1  Dev.  &  B.  298;  Ligon  v. 
Dmm,  6  Ired.  188;  Sellan  v.  Johnson,  supra. 
We  find  similar  condusiou  arrived  at  In  the 
following:  Wbltbeck  v.  Tan  Ness.  11  Johns. 
409;  Baton  r.  Cook,  S2  Vt  68;  Noel  v.  Mur- 
ray, IS  N.  Y.  107.  In  Nod  v.  Murray,  auprSi 
It  was  held  tbat:  "Wfaere  thenote  Isreceived 
on  a  precedoit  debt;  the  presumption  Is  that  it 
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was  not  taken  as  a  payment,  and  tbe  onna  Is 
upon  tlie  debtor  to  show  tbat  It  was  taken  aa 
a  payment.  But,  where  tt  Is  received  contem- 
poraneously with  the  contracting  of  the  debt, 
the  presumption  la  that  It  was  taben  in  pay- 
ment, and  the  burden  of  prorlDK  tbe  contrary 
reeta  on  tbe  creditor."  Tbls  conclusion  makes 
it  uouecessary  to  consider  tbe  question  of  the 
rlRbt  of  stoppage  In  transitu,  and  all  the  ex- 
ceptions of  the  Chattanooga  Company  are 
orermled.  aa  It  has  no  claim  against  the  Lew- 
is Mercer  Company.  The  want  of  power  tn 
tbe  court  to  appoint  receivers.  In  a  case  like 
the  present,  to  take  chan^  of  a  partially  con- 
structed work,  and  finish  tbe  enterprise.  In 
which  the  public  have  no  Interest,  has  been 
suggested,  and  would  present  a  serious  ques- 
tion, but  for  the  fact  that  tbe  receivers  were 
appointed  by  consent  of  all  Interested  parties, 
and  there  Is  no  exception  to  that  aspect  of 
the  order.  In  any  completed  enterprise.  In 
wbtch  the  public  are  Interested,  and  which  Is 
called  a  "going  concern,"  the  courts  do  not 
hesitate  to  make  such  appointments;  for  ex- 
ample, a  running  railroad.  But  how  much 
further  tbe  court  will  go  will  be  reserved  for 
future  consideration.  The  receivers  were  or- 
dered to  file  their  account  of  receipts  and 
disbursements  with  the  clerk,  and  tbe  cause 
retained  for  further  bearing.  That  part  of 
the  judgment  fixing  the  per  cent  of  commls- 
Rfnns  for  the  receivers  was  premature,  and 
must  be  reversed,  and  that  matter  will  be  ad- 
justed when  their  work  Is  finished.  We  can- 
not now  see  whether  tbe  allowance  la  too 
mncb  or  not.  Modified  as  above  stated,  tbe 
Judgment  la  affirmed.   Affirmed  aa  modified. 


cm  N.  0.  n> 

STANLY  V.  BAIRD  et  aL 
(Snpmne  Court  7t  North  OaroUna.  Hardi  10, 
18&6.) 

TAXTmafr-TAILOM  to  RBSOBT  to  PiaSOVALTT. 

A  Ux  title  is  eood  tbougb  Law  a  1896,  a 
110,  I  61,  decbriug  uiat  no  land  shall  he  sold 
for  taxes  Lcleta  tbe  taxpayer  has  not  snfficient 
personal  prcqierty  to  pay  the  same,  situated  in 
the  conntr  whan  th«  tax  Is  dn^  waa  not  com- 
plied with. 

Appeal  from  snperlw  court.  Craven  county; 
Graham,  Judge. 

Action  J.  P.  Btudj  agalnat  W.  L.  Baird 
and  others  to  recover  binds  sold  for  taxes  to 
defoidant  Baird.  the  lands  bavtng  prertonsly 
been  sold  to  plaintiff  hj  T.  H.  H.  Richardson, 
after  they  bad  been  taxed  to  said  Richardson. 
Jndffmoit  for  defendants.  FhUntUK  appeala. 
Affirmed. 

Wm.  K.  Clarke,  for  appellant  0.  R.  Thom- 
as and  R.  O.  Bnrton,  for  appellees. 

rURCHES,  J.  From  tbe  great  difficulty  in 
collecting  taxes  and  In  sustaining  tax  titles 
for  land,  tmder  the  law  as  it  existed  prior  to 
1887,  It  waa  necessary  tbat  there  abonld  be 
legislation  aa  the  subject  But  In  ivoviding 
for  an  admitted  defect  In  the  law,  it  may  well 


be  considered  whether  the  legislative  pendu- 
lum did  not  swing  too  fftr  tbe  other  way.  and 
whether  the  time  for  redemption  should  not 
be  extended,  and  tbe  purchaaer  be  required, 
at  least  six  months  before  the  expiration  of 
the  time  at  which  be  will  be  entitled  to  de- 
mand a  deed,  to  give  tbe  owner  of  tbe  land 
notice  of  his  purchase,  the  amount  paid,  and 
the  time  when  he  will  be  entitled  to  demand  a 
deed,— personally  If  tbe  party  resides  in  tbe 
state  and  Is  known,  and  by  publication  If  he 
does  not  reside  In  the  state  or  is  not  known 
to  tbe  purchaser.  But  this  is  a  matter  for 
the  legislature  to  determine,  and  not  for  ua. 
It  is  our  duty  to  declare  the  law  as  we  find 
it  and  not  to, make  the  law;  and,  this  being 
so,  we  find  no  error  In  tbe  Judgment  appealed 
from. 

Before  1887  the  theory  was  that  tbe  sheriff 
or  tax  collector  acted  under  a  simple  legisla- 
tive power,  which  had  to  be  strictly  pursued  to 
convey  title  to  land,  and  the  burden  of  shuw- 
Ing  tbls  waa  upon  ttie  purchaser.  There  were 
no  presumptions  In  his  favor.  Arery  v.  Rose, 
4  Dev.  549;  Hays  v.  Hunt  85  N.  G.  303.  But 
tbe  legislature  entirely  reversed  this  theory  In 
18S7.  and  every  legislature  since  1887  l  as  sub- 
stantially re-enacted  tbe  legislation  of  that 
year.  By  tbls  legislation,  everything  la  pre- 
sumed in  favor  of  purchasers.  Some  of  these 
are  conclusively  presumed,  white  others  are 
not  Laws  1895.  c.  119.  fi  66.  But  those  that 
are  not  conclusive,  with  a  few  exceptions,  are 
declared  to  be  but  irregularities,  and  not  to 
affect  the  validity  of  tbe  tax  title.  Id.  S  74. 
Tbe  only  ground  of  defense  left  by  this  .ict 
is  to  be  found  in  the  last  paragraph  of  sec- 
tion 66.  c.  119,  p.  158,  of  the  Laws  of  1895. 
And  neither  of  the  defendants'  exceptions  Is 
Included  In  the  grounds  of  defense  as  there 
laid  down.  We  will  not  here  poumerate  these 
grounds,  as  none  of  them  cover  the  defend- 
ants* exceptions.  But  one  of  them  is  fraud 
on  the  part  of  the  officer,  or  on  the  part  of  th^ 
purchaser,  to  defeat  the  claim  of  the  owner. 
If  thia  Is  established.  It  will  defeat  the  tax 
title.  Fraud  Is  not  alleged  In  this  case,  but 
tt  Is  to  be  noted  tbat  the  parties  all  lived  In 
the  same  town;  that  plalntltTs  land  was  sold 
for  another  man's  debt;  tbat  the  owner  was 
not  notified  of  the  sale:  and  that  tbe  man 
who  owed  the  debt  (Richardson)  owned  and 
had,  in  tbe  town  of  Newbem.  more  than  five 
times  as  much  personal  property  as  would 
have  paid  this  tax.  when  tbe  act  (section  51. 
c.  119,  supra)  expressly  provides  that  "no  land 
shall  be  sold  for  taxes  unless  the  taxpayer  baa 
not  sufficient  personal  property  to  pay  the 
same,  situated  In  the  county  where  the  tax  la 
due."  It  seems  that  plaintiCT  has  lost  bis  land 
by  tbe  sheriff's  falling  to  discbarge  his  duty; 
but  It  does  not  follow  tbat  he  has  lost  its  val- 
ue. Holman  v.  Miller.  103  N.  O.  118.  9  S.  EX 
429;  Young  v.  Connelly.  112  N.  C.  646,  17  S, 
E.  424,  Thomas  v.  Connelly,  104  N.  C.  342. 
10  S.  E.  620.  It  is  suggested  whether  a  sher- 
iff, for  such  n^lect  of  a  public  duty,  la  not 
liable  to  plaintiff  In  damages,  and  also  to  an 
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Indictmeiit  State  t.  Hatch,  116  N.  a  1003. 
21  S.  E.  430.  There  is  no  earn,  and  tbe  jnds- 
meat  most  be  affirmed. 


(US  N.  aMQ 

CHBATHAM  t.  BOBBITT. 

(Sivieme  Oomt  et  North  GaroUiia.  Hardi  10, 

1S96.) 

TailTBACTIOlT  WITH  DeCBDBHT— TsftTIMOST. 

The  administrator  IiaTine  testified,  in  an 
action  for  gooda  sold  hj  bia  intefltate,  that  de- 
fendant "pnrchased"  the  goods  from  the  Intes- 
tate, that  ae  witnessed  their  deliTerj',  and  tiiat 
certain  bUis  offered  in  evidence  "were  the  orig- 
inals of  the  bills  of  goods  delivered  to  defendant 
b7  his  intestate  and  himself,"  it  was  competent 
for  defendant  to  testifr  that  the  intestate,  who 
was  in  failing  circtunstances,  and  who  desired  to 

Sot  said  gooas  beyond  the  reach  of  bis  creditors, 
elivered  the  same  to  defendant,  pursuant  to  an 
axitnior  agreement  whereby  defendant  wac  to 
hold  the  same  for  said  intestate. 

Appeal  from  superior  court,  QrauvlUe  coun- 
ty; Oreen,  Judge. 

Action  by  B.  F.  Cheatham,  administrator, 
against  W.  A.  Bobbltt,  for  goods  sold  and  de- 
llTered  by  plaintiff's  Intestate.  On  tbe  demise 
•f  B.  F.  Cheatham,  S.  V.  Ellis,  administrator, 
was  made  party  plaintiff.  There  was  a  Judg- 
ment for  dtfendant,  and  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  complained  for  goods  sold  and  de- 
liTered  to  defendant  in  1879  and  1882.  De- 
fendant denied  pnrchaslng  goods,  and  alleged 
cbey  were  delivered  to  him  by  plaintiff's  in- 
testate, who  was  in  falling  circumstances.  In 
order  to  avoid  the  payment  of  bis  debts;  De- 
fendant also  pleaded  statute  of  UmltaiLns.  H 
F.  Cheatham,  plaintiff,  was  Introduced  as  a 
witness  in  bis  own  behalf,  and  testified  that 
be  was  administrator  and  brother  of  John  A. 
Cheatham,  deceased;  that  John  A.  Cheatham 
was  onmarrled,  and  died  after  his  father  and 
mother,  and  that  witness  was  one  of  Iiis  taelrs 
at  lavr;  the  Intestate  was  merchandising  in 
the  city  of  Raleigh  in  the  year  1878;  that  de- 
fendant purchased  goods  and  merchandise 
from  intestate;  that  be  knows  of  his  own 
knowledge  tliat  his  brother  bad  delivered 
these  goods  to  defendant,  and  that  he  bad 
seen  many  of  them  delivered;  tliat  witness 
-was  not  in  employ  of  his  brother,  but  waa 
often  in  and  about  tbe  store,  and,  at  tiis  broth- 
er's request,  delivered  a  portion  of  the  goods 
to  defendant.  Witness  was  here  shown  sev- 
eral bills  of  goods,  and,  after  objection  on 
part  of  defendant,  testified  that  two  of  them 
were  in  bis  handwriting,  and  all  others  in  the 
taandvnlting  of  his  brother;  that  they  were 
tbe  originals  of  the  blUs  of  goods  delivered  to 
defendant  by  his  brother  and  himself;  that 
he  delivered  the  goods  to  defendant's  wagoner 
at  the  request  of  his  brother,  tbe  Intestate. 
Plaintiff  also  Introduced  letters  of  defendant, 
which,  after  objection  by  defendant,  witness 
testified  were  in  handwriting  of  defendant, 
and  were  zecelved  by  tbe  Intestate,  all  order- 
Ins  goods  from  Intestate,  and  were  signed  by 


defendant  Plaintiff  then  rested.  WilUam  A. 
Bobbltt,  tbe  defendant,  then  testified  In  his 
own  behalf  that  tbe  goods  were  delivered  to  ' 
him  by  John  A.  Cheatham  under  an  agree- 
ment Plaintiff  objected  to  any  testimony  as 
to  an  agreement  between  tbe  witness  and  the 
intestate,  and  bis  honor  Instmcted  the  wit- 
ness to  confine  himself  to  the  transactions  be- 
tween himself  and  deceased  about  which  the 
plaintiff  had  testified.  Plaintiff  excepted. 
Witness  then  said:  That  In  the  latter  part  of 
October  or  November,  1879,  John  A.  Cheat- 
ham approached  him  in  Raleigh,  and  told  him 
be  was  bound  to  fall,  and  Intended  to  buy  a 
large  stock  of  goods,  and  then  make  an  as- 
signment; that  be  wanted  him  (the  defend- 
ant) to  let  him  ship  a  lot  of  the  goods  out  to 
his  store,  in  Brassfleld  townslilp,  Granville 
county,  so  as  to  get  them  out  of  the  reach  of  his 
creditors,  and  that  after  the  assignment  tie 
(Cheatham)  would  come  out  there  and  dispose 
of  them  That  all  of  tbe  goods  sued  for  were 
delivered  under  tbe  agreement  between  tbe 
27tb  of  November  and  17tb  of  December,  and 
that  these  were  the  goods  about  which  tbe 
plaintiff  administrator  had  testified.  That  be 
would  send  tils  wagon  so  as  to  reach  Raleigh 
about  dark,  and  have  it  loaded  during  the 
nigbt,  and  start  off  before  day.  That  John  A. 
Cheatham  failed  Just  before  Christmas.  1879. 
That  defendant  himself  left  home  early  In 
1880.  That  the  goods  remained  at  the  store 
of  R.  Bobbltt  &  Soa  Some  of  them  were 
sold,  some  scattered,  and  some  remained  tber« 
for  several  years.  That  all  the  goods  de- 
scribed in  the  bills  produced  by  plaintiff  and 
in  plaintitTs  testimony  were  delivered  In  con- 
sequence of  that  agreement  between  John- A. 
Cheatham  and  the  witness.  Plaintiff  again 
objected  to  any  evidence  of  conversations  or 
transactions  whatever  between  defendant  and 
intestate  of  plaintiff.  His  honor  again  ruled 
that  no  testimony  should  be  admitted  except 
that  relating  to  tbe  transactions  about  which 
the  pialntifl  administrator  had  testified. 
Plaintiff  excepted.  On  cross-examination, 
witness  testified  that  tbe  conversation  be- 
tween the  witness  and  plaintiff's  Intestate  took 
place  in  a  room  at  tbe  Yarborough  House; 
that  no  one  was  present  except  himself  and 
John  A.  Cheatham;  and  that  the  goods  were 
delivered  in  accordance  with  tbe  agreement 
then  entered  Into.  His  honor  submitted  the 
following  issues:  "(1)  Did  the  cause  of  ac- 
tion of  plaintiff  against  tbe  defendant  accrue 
more  than  three  years  prior  to  tbe  beginning 
of  this  action?  Answer.  No.  (2)  Were  the 
goods  described  in  the  plaintiff's  complaint 
delivered  to  defendant  in  consequence  of  an 
agreement  between  plaintiff  and  defendant, 
that  defendant  should  assist  plaintiff  In  avoid- 
ing the  payment  of  bis  debts?  Answer.  Tes." 
There  was  a  verdict  for  defendant  on  tbe 
second  issue.  Role  for  new  trial.  RxHe  dis- 
charged. Judgment  for  defendant  Bxcep- 
tlon  by  pialntifl. 

A.  J.  Field  and  J.  B.  BatchdoTf  fbr  appel- 
lant  Graham  &  GTaliam,  for  appellee. 
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AVBBY,  J.  The  word  "transaction"  te 
used  in  the  statute  In  reference  to  the  Join- 
der of  actions  (Oode.  S  267).  in  the  sense  of 
the  conduct  or  finishing  up  of  an  affair, 
which  constltntes  as  a  whole  the  "subject  of 
action."  So  the  term  "personai  transaction,'' 
in  its  application  to  a  case  like  the  one  at 
bar,  was  intended  to  describe  the  whole  of 
the  negotiatton  or  treaty  between  the  origi- 
nal parties  to  it  out  of  which  the  cause  of 
action  arose.  The  plaintiff'  would  have  steer- 
ed clear  of  opening  the  door  to  his  adversary 
had  he  gime  no  further  than  to  testify  to  the 
delivery  of  the  goods  described  in  the  bills 
to  the  defendant,  because  that  was  an  Inde- 
pendent fact  involving  no  account  of  either 
a  personal  communication  or  transaction  be- 
tween his  Intestate  and  the  defendant  John- 
son V.  Blch  (at  this  term)  23  S.  B.  1007.  But 
he  started  out  by  stating  that  the  defendant 
'"pnrcfaased  goods  and  merchandise"  from 
his  intestate  while  the  latter  was  merchan- 
dising in  Baleigh,  and  proceeded  to  testify 
to  the  deUvery  of  the  articles  so  purchased, 
and  that  the  bills  offered  in  evidence  were 
"the  originals  of  the  bills  of  goods  delivered 
to  the  defendant  by  bis  brother  and  himself." 
"To  purchase"  is  to  "obtain  or  secure,  as 
one's  own,  by  paying  or  promising  to  pay  a 
price"  (Stand.  Diet);  and  the  question  wheth- 
er there  such  an  absolute  sale  by  his  in- 
testate, and  a  purchase  by  the  defendant  as 
must  have  been  lufwred  from  plaintiff's  tes- 
timony, if  believed,  or  whether  the  delivery 
was  by  tiie  terms  the  treaty  to  vest  In 
the  defendant.  In  whose  custody  the  goods 
were  phiced,  only  a  qualified  property  as 
bailee,  as  defendant  testified,  depended  upon 
the  finding  by  the  jury  of  the  facts  constitut- 
ing the  history  of  the  whole  negotiation  be- 
tween the  parties.  The  plaintiff  testified 
that  the  defendant  "purcliased"  the  goods 
delivered  to  him,  as  the  result  of  all  of  the 
latter's  chaffering  and  treating  with  his  in- 
testate. The  defendant  was  allowed  to  tes- 
atj  that,  taking  the  whole  transaction  In 
Mference  to  the  goods  together,  they  were 
delivered  to  him  as  a  bailee,  to  assist  In  car- 
rying ont  a  certain  fraudulent  understand- 
lim.  The  plaintiff,  after  opening  the  door 
to  contradiction,  by  testifying  that  there  was 
a  purchaser,  cannot  close  it  against  his  ad- 
Tersary  by  claiming  that  he  tesUfled  to  a  com- 
pleted transaction,  when  his  adversary's  de- 
fense rests  upon  the  idea  that  the  agreement 
was  made  at  a  time  and  place  anterior  to  the 
delivery  witnessed  by  the  plaintiff,  and  was 
the  most  Importaift  part  of  the  whole  trans- 
action, from  the  beginning  to  the  end  of  the 
negotiation,  which  terminated  with  the  deliv- 
ery. It  was  the  plaintiff's  own  folly,  if.  by 
testifying  that  the  whole  transaction  was  in 
contemplation  of  law  a  purchase,  he  made 
competent  testimony  to  which  he  would  oth- 
erwise have  had  good  ground  for  objecting. 
The  statute  was  passed  for  the  purpose  of 
protecting  the  estates  of  dead  men  by  tnbil>- 
Itlng  living  persons  from  proving  claims 


against  their  heirs  or  representatives  upon 
testimony  as  to  personal  transactions  or  com^ 
municatlons  with  such  decedents.  It  would 
be  dangerous  to  remove  a  barrier  which  pre* 
vents  unscrupulous  men  from  Indulging  tbelr 
cupidity  by  resorting  to  perjury  when  tlie 
only  person  who  could  liave  contradicted 
them  Is  dead.  But  it  was  not  intended  tbat 
the  personal  representative  should  testify  to 
the  declarations  of  the  decedent,  or  as  to  a 
part  of  a  transaction  between  him  and  a 
living  person,  which.  If  believed,  would  tend 
to  fasten  a  liability  on  such  living  person, 
and  then  insist  upon  closing  the  mouth  of 
the  latter  from  explaining  the  whole  transac- 
tion In  such  way  as  to  rebut  the  prima  Lade 
case  made  against  him.  When  the  personal 
representative  leaves  the  door  open.  It  Is  not 
his  province,  but  that  of  the  court  to  decide 
what  may  come  in.  So  much  of  the  transac- 
tion as  was  described  In  detail  by  the  plain- 
tiff was  consistent  with  bis  summing  up  of 
the  whole,  and  declaring  it  a  purchase.  Bat. 
looked  at  In  the  light  of  the  covinous  agree- 
ment which  defendant  testified  bad  been 
made,  the  billing  and  deUveiy  of  the  goods 
were  equally  consistent  witb  the  defendant's 
contention  as  to  the  facts.  There  was  no 
error  in  the  ruling  complained  ot,  and  the 
Judgment  must  be  affirmed. 


(US  N.  a  M) 
DAVISON  et  si.  V.  WBST  OXFOBD 
LAND  00. 
(Supreme  Oonrt  of  North  OaroUna  March 

1896.) 

OiUEOTioifS  TO  Dbpositiok — Waivbb. 
The  ezdnsioD  of  a  deposition,  on  the 
groand  that  the  commlfuiion  to  take  the  aame 
was  Dot  signed  the  clerk  and  attented  by  the 
seal  of  tiie  coait.  was  error,  where  it  anieared 
that  tbe  person  to  whom  the  commtmion  was  in- 
sued  was  a  commissioner  of  affidavits,  tbat  tbe 
witness  was  sworn  and  examined  before  him, 
that  notice  of  the  time  and  place  of  taking  the 
deposition  hsd  bM*n  given,  and  that  the  party  so 
objecting  had  appeozed  at  the  ezamlnatiott,  by 
counsel,  but  entered  no  objection  on  such  ground. 

Appeal  from  superior  court;  QranvUle  coun- 
ty; Greene,  Judge. 

Action  by  George  W.  Davison  and  C.  El- 
Baker  against  the  West  Oxford  Uind  Com- 
pany. From  a  judgment  in  favor  of  ist&td- 
ant  plaintiffs  appeaL  Reversed, 

A.  J.  Feild  and  R.  O.  Burton,  for  appd- 
lauts.    Graham  &  Graham,  for  app^ee. 

CLARK,  J.  The  court  below  excluded  the 
depodtlon  of  Q.  W.  Davison  on  tbe  ground 
that  tbe  commission  issued  to  W.  H.  Baleigh 
to  take  tbe  same  was  not  signed  by  tbe  clerk, 
and  the  seal  of  tbe  court  was  not  affixed  to 
tbe  commission.  Tbis  objection  would  have 
been  valid  If  the  defendant  bad  not  appeared 
when  the  deposition  was  taken,  or,  if  appear- 
ing, liad  entered  an  objection  on  those 
grounds.  But  it  appears  that  W.  H.  Raleigh 
was  a  commissioner  of  affidavits  for  North 
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Carolina,  that  the  witness  was  dnly  sworn 
and  examined  before  him,  that  notice  had 
been  giTen  ot  the  time  and  plac<e  of  taking 
the  dqtoBltlon,  and  that  the  defendant  ap- 
peared bj  counsel  at  the  examination.  The 
iMHiuntosioner  having  authority  to  tabe  depo- 
altlona  (Code.  I  633),  the  appearance  of  the 
defendant  withont  objection  was  a  waiver  of 
all  irregnlarities  in  the  commlsBion.  Barn- 
hardt  t.  Smith,  80  N.  C.  474.  479.  A  almtlar 
Instance  of  waiver  is  where  a  summons  Is 
Issued  to  another  county,  without  seal,  or 
where  a  clerk  improperly  issues  a  summons 
returnable  to  the  superior  court  of  another 
county,  the  appearance  of  the  defendant 
without  objection  Is  a  waiver  of  the  Irregu- 
larity. State  V.  Tate.  66  N.  C.  431;  Moore  v. 
Railroad  Co.,  67  N.  C.  209.  Or.  If  there  Is  no 
summons  served,  at  oU,  or  irregularly  served, 
the  general  appearance  of  the  defendant  Is  a 
watver  of  service,  and  of  all  objections  to  the 
manner  of  making  it.  Hinsdale  v.  Under- 
wood. 116  N.  d  593,  21  S.  E.  401;  Wheeler 
T.  Cobb.  75  N.  C.  21;  Roberts  v.  Allman,  106 
N.  C.  391.  11  S.  E.  424,  and  other  cases  cited 
in  Clark's  Code  (2d  Ed.)  pp.  120,  145;  Cherry 
T.  LiUy,  113  N.  O;  20.  18  S.  E.  .70,  and  other 
cases  cited  in  Supplement  to  Clark's  C3ode.  p. 
20.  The  error  in  the  exclusion  of  the  deposi- 
tion necessitating  a  new  trial,  it  is  useless 
to  pass  upon  the  exceptions  to  the  charge, 
dnce  they  will  probaUy  not  arise  on  the  next 
hearing.  Error. 

(118  H.  o.  see) 

EGBERTS  et  al.  v.  PARTRIDGE  et  aL 
(Supreme  Court  of  North  Carolina.  Mar(:h  10, 
1896.) 

Case  oh  Apfsal— Ssbtiob— SriPUUTioiia  or 
COCIXSBU 

1.  A  service  of  the  case  on  appeal  by  conn- 
ael  Ib  a  nnlliir  unless  accepted  by  appellee. 

2.  Disputed  oral  sUpulationB  of  counsel  will 
not  be  jcif  en  effect. 

3.  Wfa«D  the  service  of  appellant's  case  on 
apeal  was  defective,  bting  of  counsel  without 
acceptance  ot  service  by  appellee,  and  appellant 
rejects  appellee's  counter  case  as  returned  too 
late,  and  neither  sends  the  papers  to  the  jndge 
to  settle  the  CBse,  nor  causes  his  own  case,  as 
amended  appellee's  exceptions,  tu  be  certified 
to  the  enpreme  court,  there  is  no  valid  case 
which  can  I  e  considerea  on  appeal. 

Aiq>eal  from  superior  court,  Guilford  coun- 
ty; Qreene,  Judge. 

Action  by  Robert  R.  Roberta  and  another 
against  William  Partridge  and  others.  There 
■was  a  judgment  for  defendants,  and  plaintiffs 
appeaL  Affirmed. 

Sh^herd  &  Busbee,  for  app^ees. 

OLABK,  J.  The  facts  as  to  service  of  the 
case  on  appeal  are  very  similar  to  tliose  in 
the  recent  cases  of  Cumming  v.  Hoffman,  113 
K.  G  267,  18  B.  E.  170,  and  Lyman  t.  Ram- 
jwor,  118  N.  0.  603,  18  S.  B.  69a  The  a^ 
tempted  sprvlce  ot  the  appellants  case  on  ap- 
peal oonnsel  was  s  nullity.  State  r.  Price, 
110  N.  a  689,  15  S.  B.  116.  The  affidavit  of 
the  aivellants'  counsel  tliat  the  defendants' 


counsel  verbally  agreed  to  accept  service  Is 
denied  by  the  latter,  and  cannot  be  consid- 
ered. Rule  38  (12  S.  E.  ix.)  of  this  court,  ond 
numerous  cases  cited  In  Clark's  CoAe  (2d  Ed.) 
704,  and  In  the  Siqiplement  to  the  same,  page 
103.  The  return  of  the  appellants'  case  by 
the  appellees  with  exceptions  thereto,  if  In 
apt  time,  and  without  objecting  to  the  defect- 
ive service  thereof,  might  tiave  been  4eemed 
a  waiver;  and  In  such  case  the  appellants, 
not  having  sent  the  papers  to  the  judge  to  set- 
tle the  case  on  disagreement,  would  be  taken 
to  have  accepted  the  appellees'  amendments 
(Lyman  v.  Ramseur,  supra),  and  the  case  on 
appeal  would  be  the  appellants'  statement  as 
amended  by  the  appellee'  e»;eptions  (Jones 
V.  Call,  93  N.  C.  170;  Owens  v.  Phelps,  92 
N.  C.  231).  But  the  appellant'  counsel  reject- 
ed the  appellees'  counter  case,  as  he  had  a 
right  to  do,  on  the  ground  that  it  was  re- 
turned too  late,  and  neither  sent  tUe  papers  to 
the.  Judge  to  settle  the  case,  nor  caused  his 
own  case,  as  amended  by  the  appellees'  ex- 
ceptions, to  be  certified  to  this  court  Conse* 
quently  there  is  no  valid  case  on  appeal  be- 
fore us,  and  the  judgment  mnst  be  affirmed, 
tmless  error  appears  upon  the  face  of  the  rec- 
ord proper  (Lyman  v.  Ramseur,  supra);  and, 
no  error  appearing  thereon,  tbe  Jndgniettt  be- 
low is  affirmed. 

■   (118  K  a  3M) 
ALSTON  et  oL  V.  DAVIS  et  al. 
(Supreme  Court  of  North  Carolina.  March  10, 
1898.) 

HoLOOBAPBio  Wnx— Rkqoisitbs— What  Cokstz- 

TCTBS. 

1.  tTnder  a  statute  requiriag,  in  regard  to  a 
holographic  will,  that  it  shall  be  found  among 
the  vainable  paurs  or  effects  of  testator,  or 
shall  have  been  lodged  in  the  hands  of  any  per- 
son for  safe-keeping,  a  letter  from  a  decedent 
stating  his  desire.  In  case  of  his  death,  that  cer- 
tain land  shall  go  to  the  person  to  whom  the  let- 
ter is  addressed,  who  was  authorized  to  collect 
debts  due  testator  and  retain  the  money  until 
testator's  return,  may  be  valid  as  a  holographic 
will,  though  tbe  addressee  was  not  directed  in 
the  letter  to  preserve  it  as  tbe  testator's  will. 

2,  A  lettei  from  a  brother  to  a  sister  while 
in  Texas,  where  he  had  gone  from  Nortb  Caro- 
lina for  his  health,  after  expressing  Ms  sorrow 
for  her  lu  her  financial  affairs,  which  required 
the  sale  of  her  portion  of  land  inherited  from 
their  father,  stated,  in  regard  to  his  own  land, 
that  he  intended  to  build  thereon  when  he  got 
old,  and  recited  that,  "If  I  die  or  get  killed  hi 
Texas,  the  place  must  belong  to  you.  and  I 
would  not  want  joa  to  sdl  It."  and  ordered  the 
sister  to  retain  for  him  any  moneys  she  may 
collect  for  him.  BeJd,  that  the  letter  was  good 
aa  a  holographic  will,  devising  the  land  to  the 
sister,  thougo  the  dater  was  not  directed  to 
preserve  the  letter,  nor  was  any  further  inten- 
tion shown  that  the  writer  Intended  it  as  a  will. 

Furches.  J.,  dissenting. 

Appeal  from  superior  court,  Franklin  coun- 
ty; Robinson,  Judge. 

Proceedings  for  tbe  probate  of  a  will  by  John 
D.  Alston  and  others,  propoundos,  against 
Frank  Davis  and  othws,  caveatora  There 
was  a  ju^^ent  for  the  latter,  and  tlie  former 
appeaL  Rererseo. 

This  is  an  issue  of  derlsavit  rel  non  tiled 
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at  January  term,  1896,  of  Franklin  snperior 
court,  before  Robinson,  J.  Tbe  Jury  rendered 
Ibe  following  special  verdict:  "(1)  Tliat  An- 
gnstue  DbtIs  was  one  of  tbe  children  of  Thom- 
as DarlB,  and  from  him  Inherited  about  200 
&CKB  of  land  in  Franklin  comity,  North  Caro- 
lina, and  this  was  all  tbe  land  he  ever  owned 
In  said  county,  either  by  inheritance  or  oth- 
erwise. This  land  was  set  apart  to  the  said 
Augustus  Davis,  In  a  regular  partition  pro- 
ceeding, begun  after  the  death  of  said  Thom- 
as Davis,  in  FrankUn  county,  for  the  purpose 
of  dividing  bXa  land  among  hla  heirs  at  law. 
<2)  That  tbe  said  Augustus  Davis,  some  time 
prior  to  1873,  removed  to  Texas.  While  there, 
letters  passed  between  him  and  his  sister, 
Temperance  Alston,  n6e  Davis,  who  is  the  pro- 
pounder  of  the  paper  writing  offered  to  pro- 
bate. (3)  On  February  28,  1873.  the  said  Au- 
gustus Davis  wrote  to  the  said  Temperance 
Alston  th6  letter  which  Is  offered  to  probate, 
and  which  appears  at  length  as  'Extilblt  A' 
In  the  transcript  made  by  the  clerk  below,  and 
sent  up  to  this  court  <4)  That  said  letter  was 
posted  at  Stockdale  P.  O.,  Quadaloupe  coun- 
ty, Texas,  and  by  the  United  States  mail  was 
transmitted  in  the  usual  course  to  the  said 
Tempffl^ce  Alston,  and  by  her  in  due  time  re- 
ceived, since  wblcb  time  she  has  carefully  pre- 
served It.  (5)  That  tbe  letter,  and  every  part 
of  the  same,  and  the  signature,  are  all  In  the 
handwriting  of  Augustus  Davis.  (6)  That  Au- 
gustus Davis  tias  not  been  beard  from  in  more 
than  seven  years,  and  tias  been  continually 
absent  since  his  first  departure.  When  last 
heard  from  he  was  in  Texas.  We  therefore 
find  the  fact  to  be  that  the  said  Augustus  Da- 
vis died  In  Texas.  (7)  That  the  followlog  are 
the  helis  at  law  of  the  said  Augustus  Davis, 
viz.:  Temperance  Alston,  who  is  sister  of  tbe 
whole  blood;  Frank  Davis,  John  Davis,  and 
Nicholas  Davis,  brothers  of  the  half  blood; 
Betty  Mordecat,  daughter  of  a  deceased  sister 
of  tbe  whole  blood;  Pattie  Boyd,  Annie  Boyd, 
and  Willie  Boyd,  Infant  children  of  a  deceas- 
ed sister  of  the  half  blood,— who  are  ail  par- 
ties to  this  action.  (8)  That  the  said  August- 
us Davis  had  no  other  property  of  any  sort, 
either  In  North  Carolina  or  elsewhere.  Upon 
this  statement  of  facts  so  found,  if  the  court 
shall  be  of  the  opinion  that  the  letter  of  date 
February  28,  1873,  which  was  oflTered  for  pro- 
bate, is  the  last  will  and  testament  of  Au- 
gustus Davis,  we  do  for  our  verdict  so  find. 
If  the  court  shall  be  of  a  contrary  opinion,  we 
find  tbe  contrary."  The  court,  upon  the  vei^ 
diet,  being  of  opinion  that  no  part  of  the  let- 
ter was  the  will  of  Augustus  Davis,  gave  Judg- 
ment accordlnt^,  and  the  proponndeES  aj/ifieal- 
ed. 

S.  F.  Mordecal  and  F.  a  Spmill,  for  appel- 
lants.   C.  M,  Cooke,  for  appellees. 

AVERY,  J.  In  response  to  the  Issue  of  dev- 
isavlt  vel  non,  the  Jury  returned  a  special 
verdict,  upon  which  the  court  below  rendered 
the  Judgment  appealed  from.  The  two  ele- 
ments of  ereiT  will  tbat  Is  opeiatlTe  to  trans- 


mit property  are  that  It  shall  disclose  the  In- 
tention of  the  maker  concerning  the  disposition 
of  hla  property  after  his  death,  and  that  it 
shall  be  executed  and  attested  according  to 
the  requirements  of  law.  No  particular  tarm 
Is  prescribed  or  Is  necessary.  However  Inar- 
tificial the  kmguage  In  which  it  is  expressed, 
and  even  where  the  apt  1^^  words  which  or- 
dinarily characterize  a  deed  or  power  of  attor- 
ney may  be  used  in  It,  if,  upon  an  examination 
of  the  whole  Instrument,  it  appears  that  it  was 
the  purpose  of  tbe  maker  to  give  expression  to 
his  wishes  as  to  the  disposition  of  the  whole 
or  any  jmrtlon  of  his  property,  to  take  eff^ 
after  Us  death,  it  will  be  regarded  as  a  will, 
unless  the  statutory  requisites  as  to  execution 
and  attestation  have  been  disregarded.  Woem- 
er,  Adm'n,  {  38,  p.  60;  Oroas  v.  Cross,  8  Adol. 
&  B.  (N.  S.)  714;  Byers  v.  Hopp^  61  Md. 
206;  In  re  Goods  of  Coles,  2  Prob.  &  Div.  362. 
The  paper  writing  Is  a  letter  oflTered  for  pro- 
bate as  a  holographic  will,  the  material  por- 
tion of  which  is  as  follows:  "I  hope  you  will 
get  fixed  on  your  idace  this  year  all  right.  I 
am  sorry  you  will  have  to  sell  your  land  that 
you  got  from  our  father's  estate  to  make  the 
payments.  I  don't  think  I  wUI  ever  sell  mine. 
When  I  get  old  I  am  going  to  build  on  it,  so 
I  can  have  it  as  a  borne  when  I  get  old.  If 
I  should  die  or  get  killed  In  Texas,  the  place 
must  belong  to  you;  and  I  would  not  want  you 
to  sell  it.  I  drai't  care  about  tenants  put  on 
It  I  am  afraid  they  will  destroy  the  timber 
on  it  If  I  conld  walk  ov^*  tbe  tract,  and 
pick  out  a  place  that  suited  me  to  build,  I 
would  not  mind  allowing  a  good  tenant  to 
build,  and  open  a  small  field  on  tbe  tract  and 
I  am  willing  for  you  to  pick  out  a  pretty  place 
to  build  on  for  me.  So.  If  you  see  a  good  ten- 
ant that  will  build  a  house  and  open  a  small 
field  on  the  tract.  I  will  get  you  to  make  the 
best  arrangements  with  him  that  yon  can  for 
me,  and  you  can  get  Bro.  John  to  take  you 
over  there  so  you  can  pick  ont  tbe  spof  to  build 
on.  Any  {dace  that  you  pick  out  will  suit 
me.  If  you  collect  any  money  of  mine,  keep 
it  until  I  call  on  you  for  it.  and  try  and  col- 
lect all  you  can  for  me.  My  sweet  sister,  I 
don't  want  you  to  trouble  yourself,  or  to  al- 
low these  little  trlfiea  of  mine  that  I  speak  to 
you  about  to  bother  you  In  the  least  I  mere- 
ly mention  them  that  yon  may  know  how  to 
act  In  case  you  should  fed  like  attending  to 
them  for  me  or  should  have  a  convenient  op- 
portunity. I  don't  get  any  letters  at  all  from 
North  Carolina,  except  from  you.  I  used  to 
have  several  correspondents  back  there,  but  it 
has  been  so  img  since  I  have  had  a  letter,  or 
written  to  them,  that  I  don't  know  who  owes, 
they  or  I."  The  statutory  requirement  as  to 
the  execution  and  attestation  of  a  holographic 
will,  or  so  much  th««of  as  Is  pertinent  to  the 
question  here  presented,  Is  that  it  shall  "be 
found  among  the  valuaUe  papers  and  effects 
of  any  deceased  person,  or  shall  have  been 
lodged  in  the  bands  of  any  person  for  safe- 
keeping, and  the  same  shall  be  In  the  hand- 
writing of  such  deceased  person  with  his  name 
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tfabscribed  Ui^to  <x  Inserted  In  Bome  part  of 
such  VOL"  The  Jury  fled  that  every  part  of 
this  letter  is,  aa  the  required  number  of  wit- 
n 00000  teatlfled,  In  the  handwriting  of  Au- 
SUBtna  Davla.  The  letter  from  which  the 
fore^lng  extract  la  taken  was  nmlled  at  Stock* 
dale,  Tex.,  and  purported  to  haTe  been  dated 
February  28,  1S73,  and  received  In  due  course 
of  mail.  The  Jury  found,  aa  a  presumption 
arlfiin^  from  the  fact  that  Anguatua  Dayts  bad 
not  been  heard  from  in  wevea  yeaia,  that  he 
was  dead. 

There  Is  no  safer  rule  for  the  interpretation' 
of  a  statute,  where  a  controversy  arises  aa  to 
the  meaning  of  Its  language,  in  applying  a 
general  principle  embodied  in  It  to  a  particu- 
lar state  of  facts,  tban  to  look  to  the  reason 
which  prompted  its  enactment.  If  the  mean- 
ing of  the  words  used  in  the  statute  were  un- 
mistakable, there  Is  no  ground  for  further  dis- 
pute, because  they  must  be  interpreted  ac- 
cording to  their  obvious  meaning.  Randall  v. 
Railroad  Co.,  104  N.  C.  748,  12  S.  B.  6(».  But 
the  question  whether  a  paper  writing  has  been 
lodged  in  the  hands  of  another  for  safe-ke^ 
ing  la  one  that  must  be  answered,  when  the 
paper  has  been  In  fact  sent  or  given  to  an- 
other person  by  the  maker,  after  a  careful  re- 
view of  all  of  the  attendant  circumstances, 
and  after  considering  them  In  connection  with 
the  writing,  in  order  to  determine  what  infer- 
ences may  be  fairly  drawn  from  the  words 
and  conduct  of  the  writer  as  to  his  purpose 
in  sending  or  giving  the  writing.  The  re- 
quirement of  the  statute  Is  founded  upon  the 
Idea  that  a  decedent's  estate  should  not  be 
deemed  to  have  been  disposed  of  by  any  care- 
less expression  used  by  him  In  a  letter,  unless 
there  was  something  to  indicate  that  he  in- 
tended the  writing  not  merely  to  subserve 
the  pnrpose  of  expressing  his  present  wishes, 
which  might  change,  but  that  he  Intended  to 
state  how  he  desired  to  dispose  of  a  part  or 
the  whole  of  his  property  after  his  death. 
Where  a  testator  puts  away  a  paper  among 
bis  valuable  papers,  or  gives  it  to  another  for 
safe-keeping,  it  is  evidence  that  be  wishes  It 
preserved,  in  order  that  It  may  serve  the  pur- 
pose, after  his  death,  for  which  it  purports  to 
have  been  written.  It  is  not  essential  that 
the  maker  of  the  instrument  should  use  any 
particular  words,  snch  as,  "I  lodge  this  paper 
with  yo'u  for  safe-keeping,  as  the  law  requires 
I  should  do."  No  such  rigid  rule  was  Intend- 
ed to  be  applied  In  the  interpretation  of  the 
statute  giving  the  privilege  to  one,  inops  con- 
slUl,  and  remote  from  those  he  loves,  of  pro- 
viding for  them,  when  the  thought  of  thdr  de- 
pendent condition  comes  up  before  blm,  even 
on  a  farm  In  the  backwoods.  Does  the  letter 
show,  upon  Its  face,  that  the  writer  was  think- 
ing of  the  contingency  of  his  death  while  in 
Texas?  Does  it  plainly  express  the  disposi- 
tion he  wished  made  of  the  land  if  the  con* 
tlngency  happened?  The  answer  to  these  In- 
quiries Is  In  the  words  of  the  letter:  "If  I 
should  die  or  get  killed  In  Texas,  the  place 
must  belong  to  yon;  and  I  would  not  want 


yon  to  sen  it"  In  determining  whether  the 
letter  was  given  to  her  for  safe-keeping,  it 
must  be  remembered  that  It  shows  she  vras 
charged  with  the  duty  of  collecting  what  was 
due  to  him,  and  was  presumably  the  custo- 
dian of  any  valuable  papers  left  behind  him. 
The  law  does  not  require  men,  situated  as. 
Augustus  Davis  was,  to  go  through  needless 
forma  He  wrote  her  a  letter  expressive  of 
his  Intention  that  she  should  have  his  land, 
and  took  pains  in  that  connection,  as  if  he 
thought  it  possible  that  she  might  assert  her 
rights  under  the  letter,  to  add  that,  when  she 
should  come  into  the  inheritance,  he  would 
prefer  that  she  should  not  sell  the  land.  It 
would  seem  to  be  sticking  in  the  bark  to  al- 
low the  devise  to  fall  because  be  took  It  for 
granted  that  she  would  lodge  in  some  safe 
place,  without  a  special  request  to  do  so,  a 
letter  which  might  become  so  valuable  to  her. 
If  he  bad  wrjtten  this  expression  of  his  wlabes 
aa  to  a  devise  to  her  to  a  stranger,  without 
requesting  him  to  preserve  the  letter,  a  differ- 
ent question  would  have  been  presented.  But 
the  law  Is  founded  upon  reason  and  common 
sense,  and  therefore  warrants  the  Inference  of 
an  Intent  to  leave  "with  a  person  for  safe-keep- 
ing a  paper  In  the  preservation  of  which  the 
person  intrusted  with  its  custody  is  above  all 
others  most  interested.  Why  add  to  the  state- 
ment that  the  place  must  belong  to  her,  upon 
his  dying  in  Texas,  the  Injunction  to  keep  the 
letter  safely? 

In  the  case  of  Gross  v.  Grou,  supra,  the 
facts  were  that  P.,  being  in  India,  executed 
an  Instrument,  attested  by  two  witnesses,  In 
the  first  part  of  which  he  constituted  E.  his 
attorney  to  collect  notes,  etc.,  but  the  latter 
part  of  the  Instrument  Is  as  follows:  "And  I 
do  empower  her,  the  said  E.,  to  hold  and  re- 
tain all  proceeds  of  said  property  for  her  own 
use  until  I  ma^  return  to  England  and  claim 
possession  in  person,  or.  in  the  event  of  my 
death,  I  do  hereby,  in  my  name,  assign  and 
deliver  to  the  said  B.  the  sole  claim  to  the 
before-mentioned  property,  to  be  held  by  her 
during  her  life,  and  disposed  of  by  her  as  she 
may  deem  proper  at  the  time  of  her  death. 
At  the  same  time  I  wish  it  to  be  understood 
that  I  daim  all  right  and  title  to  said  prop- 
erty on  my  arrival  in  Great  Britain,  when  the 
term  of  E.'a  occupancy  shall  be  considered  at 
an  end."  True,  that  paper  was  attested  by 
the  requisite  number  of  witnesses  to  make  a 
good  devise,  but  the  language  is  reproduced 
to  show  thai  sutMtantlaUy  the  same  idea  as 
that  expressed  in  the  letter  was  upheld  as  a 
testamentary  disposition  of  property.  In  both 
instruments  there  is  a  clear  declaration  of  a 
desire  and  pnrpose  that.  In  case  the  maker 
should  not  return  to  his  old  home,  by  reason 
of  dying  at  bis  later  place  of  abode,  his  prop- 
erty should  go  to  the  person,  in  one  Instance 
named  in  the  power  of  attorney;  and  In  the 
other  In  the  letter  addressed  to  her.  Neither 
purports  upon  its  face  to  be  a  devise,  except 
in  80  far  aa  the  particular  words  used  In  It  to 
convey  a  wish  ataow  it  to  be  in  law  a  devls^ 
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or  a  diBposition  to  take  effect  after  death. 
Language  about  equiraleat  Is  used  In  letters 
In  several  of  the  other  cases  dted  supra,  and 
though  in  some  of  them  the  aue^stlon  that 
the  letter  be  preserved  Is  added,  they  never- 
theless establish  the  principle  that  such  lan- 
guage Is  evidence  of  the  Intent  to  make  a  dis- 
position of  property.  If  that  purpose  la  un- 
mistakably shown.  It  Is,  clearly,  a  reasonable 
inference  that  a  letter,  transmitted  by  mall  to 
one  deeply  Interested  In  preserving  It,  Is  sent 
by  the  writer  for  safe-keeping.  He  had  bet- 
ter reason  for  believing  that  she  would  take 
care  of  it  without  such  caution  than  that  an- 
other who  had  no  Interest  In  the  result  would 
keep  it  safely  with  an  express  request  to  do 
so.  The  statute  is  but  an  affirmance  of  the 
elementary  principle  that  It  Is  reasonable  to 
suppose  that  a  testator  will  manifest  the  wish 
to  have  nls  will  safely  kept,  when  it  does 
not,  upon  Its  face,  purport  to^  be  a  formal 
devise;  but  that  purp<»e  can  be  accomplished 
as  readily  by  finding  a  custodian,  whose  in- 
terest it  is  to  preserve  it,  as  by  confiding  it 
to  the  care  of  a  disinterested  keeper,  and  rely- 
ing on  ills  observance  of  the  most  solemn  in- 
junction to  keep  it  safely.  The  case  of  8t 
John's  Lodge  No.  1  v.  Callender,  4  Ired.  335, 
Is  not  analogous,  because  the  writing  pro- 
pounded there  was  found,  not  among  the  pa- 
pers of  the  maker,  but  among  those  of  his  part, 
ner,  who,  meantime,  had  died,  and  there  was 
no  testimony  otfei'ed  except  the  incompetent 
declaration  of  the  deceased  partner  as  to  bow 
he  acquired  the  custody.  Non  constat  that 
the  paper  bad  not  been  thrown  into  a  waste 
basket  by  the  maker  with  intent  to  destroy  it, 
«nd  picked  up  by  his  associate  In  business. 
But  here  it  Is  found,  as  a  fact,  that  the  writer 
sent  it  by  mall  to  his  sister,  In  whose  custody 
It  was  found,  as  might  have  been  expected. 

The  Judgment  Is  reversed.  '  Let  this  opinion 
\)e  certified  to  the  end  that  judgment  may  be 
entered  below  on  the  special  verdict  in  favor 
of  the  propounders.   Judgment  reversed. 

CLARK,  J.,  did  not  8lt  on  the  hearing  of 
this  appeal. 

FURCHES,  J.  (dissenting).  I  cannot  agree 
that  this  paper  has  been  established,  accord- 
ing to  law,  as  the  will  of  Augustus  Davis.  It 
does  not  seem  to  have  been  written  as  a  will, 
nor,  so  far  as  I  can  see,  intended  as  a  will. 
It  is  not  executed  as  a  will,  according  to  any 
of  the  requirements  of  the  law.  '  It  has  no  at- 
testing witnesses.  It  was  not  found  among 
the  valuable  effects  of  the  alleged  testator 
after  his  death,  nor  was  It  deposited  as  a  will 
with  any  one  for  safe-keeping.  St.  John's 
Lodge  No.  1  T.  Callender,  4  Ired.  335;  Slmms 
T.  SImms,  6  Ired.  684.  In  my  opinion,  it  must 
be  the  Intention  of  the  testator  to  make  a  will 
that  Is  to  dispose  of  his  property  by  what  he 
does,  before  It  can  be  his  will.  And  this  In- 
tention muflt  be  manifest  from  the  paper  itself, 
or  it  must  be  found  by  the  jury;  and  the  bur- 
den of  showing  this  Is  on  the  propounders.  1 


Bedf.  Wnis,  *174.  and  note.  I  do  not  believe 
a  man  can  make  hia  will  "onbenowlns"  to 
hlmselt,  and  I  have  no  Idea  that  it  ever  oc- 
curred to  Augustus  Daris  that  he  was  mak- 
ing his  will  when  he  wrote  this  letter. 


(118  N.  C.  M4) 
KIRBT  V.  BOTETTB  et  aL 
(Snpr^e  Court  of  North  Carolina.  March  10, 
18960  ■ 

^i.Ba  DsciaiB— ROLB  or  Pbopbktt—Wifb's  Bbt- 

AKAIfl  ESTATS — TKUST  FUU  UaKKIBD  WuM- 

AH— PowBB  or  DiarosiTiuit. 

1.  The  Bapreme  court  will  not  dlBtnrb  a  rnle 
of  property  announced  15  years  before,  aud  then 
declared  to  be  but  an  aiiirmaace  of  the  prmcipal 
laid  down  over  20  yeara  prior  thereto,  no  mut- 
ter what  would  be  the  view  of  such  court  were 
the  matter  before  It  res  nova. 

2.  Where  a  womaji  acquires  title  to  isnd  be- 
fore or  after  marriage,  without  any  qualifica- 
tion of  or  restriction  on  her  right  of  abeuation, 
she  cau  dispose  of  it  during  her  lifetime  ouiy  in 
the  way  pointed  out  in  Const,  art.  li),  |  6. 

3.  The  constitution  imposes  no  Umitation  up- 
on tbe  right  of  a  giantor  or  devisor  to  restrict  or 
enlarge.  By  tbe  terms  of  the  instrument  through 
which  title  papses,  a  womao's  jus  disponendi. 

4.  The  words  "for  the  separate  aud  sole 
use,"  or  equivalent  language,  qualifying  the  es- 
tate of  a  trustee  for  a  married  womau,  must  be 
construed  as  manifesting  the  intent  on  the  part 
of  the  grantor  to  limit  her  right  of  alienation  to 
the  mode  and  manner  expressly  provided  in  the 
Instrument  hy  whkh  tiie  estate  Is  created. 

On  petition  for  rehearing.  Dismissed. 
For  prior  r^rt,  see  21  8.  E.  897. 

H.  G.  Connor  and  Pou  &  Pou,  for  app^- 
lants.    Shepherd  &  Busbee,  for  appelle& 

AVERY,  J.  An  examination  of  the  brief 
filed  by  counsel  for  the  appellant  in  Hardy  v. 
Holly,  84  N.  O.  661.  will  show  that  the  ar- 
gument in  that  case  fully  covered  tbe  ground 
upon  which  we  are  asked  to  review  the  de- 
cision of  this  court  (116  N.  C.  165,  21  S.  B. 
697),  and,  with  it,  to  overrule  a  line  of  cases 
extending  over  15  years.  The  exhaustive 
brief  of  the  learned  counsel  who  appeared  In 
that  case,  and  the  qnestlons  raised  by  the  ap- 
peal. Invited  and  demanded  at  that  junc- 
ture a  review  of  the  previous  cases  In  which 
was  discussed  the  doctrine  of  the  respective 
rights  and  powers  of  married  women  and 
trustees,  holding  for  their  sole  and  separate 
use,  in  selling  and  disposing  of  separate 
property.  The  learned  justice  (Rnffin)  who 
delivered  the  opinion  started  out  in  the  dis- 
cussion by  stating  the  English  doctrine  that 
a  married  woman  was  regarded  as  a  feme 
sole,  as  to  any  estate  conveyed  to  her  sep- 
arate use,  except  in  so  far  as  she  was  re- 
strained by  a  positive  prohibition  In  the  In- 
strument creating  the  ratate.  After  a  cur- 
sory review  of  the  previous  cases  in  our  Re- 
ports bearing  upon  the  subject,  the  court 
said  in  Hardy  v.  Holly,  supra:  "When  the 
question  next  arose,  in  Knox  t.  Jordan,  5 
Jones,  Eq.  175,  the  court,  as  then  constituted, 
without  division  and  without  any  sort  of 
reservation,  repudiated  the  doctrine  of  the 
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EDgllab  conrtB,  and  adc^ted  that  which  pre- 
raUs  In  most  of  the  courta  of  the  states;  and 
whether  tbia  was  wisely  done,  or  not,  that 
case  has  been  too  often  approved,  and  doubt- 
leas  too  often  acted  upon.  In  matters  Inti- 
mately connected  with  the  interest  and  com- 
fort of  families,  to  admit  of  its  correctneas 
being  now  called  in  question."  The  court 
then  proceeded  to  crystallize  the  law  as  they 
understood  it  to  have  been  declared  In  Knox 
T.  Jordan.  It  is  insisted  that  this  statement 
of  the  rule  established  by  previous  decisions 
was  a  dictum,  as  well  as  a  departure  from 
the  doctrine  theretofore  laid  down  by  our 
own  and  other  courts  of  this  country.  It 
may  aid  as  In  disposing  of  this  contention  to 
reproduce  the  rule  which  it  is  Insisted  was  a 
dictum,  followed  by  the  language  used  in 
Knox  T.  Jordan,  dted  as  authority  to  sus- 
tain It.  In  Hardy  t.  Holly  the  court  said: 
*'We  rnnst  take  It  to  be  the  settled  law  of 
this  state,  at  least,  that  a  married  woman, 
IS  to  her  separate  property.  Is  to  be  deemed 
a  feme  sole  only  to  the  extent  the  power 
expressly  given  her  In  the  deed  of  settle- 
ment. Her  power  of  disposition  is  not  ab- 
solute, but  limited  to  the  mode  and  manna: 
pointed  ont  In  the  Instrument,  and  when  that 
is  silent  she  is  powerleaa."  The  same  prin- 
ciple was  stated  by  Manly,  J.,  nnder  the  In- 
spiration of  a  court  constituted  dlfferentiy, 
21  ynra  before,  as  follows:  "We  prefer  ad- 
herlDs  as  closely  as  may  be,  conslst«itly 
with  decided  cases,  to  the  rule  that  a  separ 
rate  estate  for  the  support  of  a  married  wo- 
man does  not  confer  any  faculties  upon  ber 
except  those  which  ue  found  In  the  deed  of 
settlement,  and  that  in  all  other  respects  she 
is  a  feme  corart,  and  subject  to  the  usual 
dlsabUltfes."  Knox  t.  Jordan,  supra.  It  Is 
difficult  to  distlnKuIsh  between  a  rule  that 
a  married  woman,  as  to  property  limited  to 
her  sole  and  separate  use.  Is  a  feme  sole^  ex- 
cept as  to  "faculties**  or  powers  "found  In 
the  deed,"  and  the  proposition  that  her  pow- 
er of  dl^KMltion  Is  not  absolute,  but  limited 
to  the  mode  and  manner  potnted  to  (Instead 
of  the  powers  foun^  In  the  Instrument  cre- 
ating the  trust,  and  "when  that  Is  silent  she 
Is  powerlesB.**  If  the  rules  are  plainly  ex- 
pressive of  the  very  same  principle  as  the 
court  In  Hardy  t,  H<^  hdd  that  they  were, 
the  lapse  of  15  years  since  Its  reiteration 
would  enhance  the  probability  that  It  had 
been  too  often  acted  upon  to  be  disturbed.  If 
the  subject  bad  never  been  since  discussed. 
But  tu  Kemp  T.  Kemp,  85  N.  C.  491,  Justice 
Ruffin,  again  speaking  for  the  court,  said: 
**A.  miirried  woman  Is  to  be  deemed  a  feme 
sole,  aa  to  ber  separate  estate,  on^  to  the 
extent  of  the  power  conferred  upon  her  In 
the  deed  <tf  settiement;  and.  If  no  power  of 
disposition  be  given  In  that  Instrument,  she 
Is  altogether  without  such  power."  In  Mayo 
T.  Farrar.  112  N.  0.  66,  16  S.  B.  910.  the 
same  rule  was  again  substantially  reiterat- 
ed, and  the  court  cited  2  Pom.  Bq.  Jur.  { 
1105k  where  the  author  claaslfles  this  court 


as  one  of  those  when  the  wife's  power  over 
the  estate  conveyed  to  a  trustee  for  her  sep- 
arate use  Is  made  to  dejwnd  solely  upwi  the 
permissive  provldons  of  the  Instrument  cre- 
ating such  estate.  Id.  p.  1661,  note  1. 
Again,  In  Monroe  t.  Trenholm  (at  the  same 
term)  112  N.  C.  640,  17  S.  E.  439,  the  court 
laid  down  the  rule  that,  where  land  was  Con- 
veyed to  a  trustee  for  the  sole  and  separate 
use  of  a  married  woman,  she  had  "no  power 
of  disposition,  except  such  as  is  clearly  given 
in  the  Instrumeut."  With  the  explanation 
that  the  restriction  would  not  continue,  as  a 
rule,  when  the  married  woman  should  be- 
come discovert,  the  opinion  In  the  case  last 
meqtloned  was  affirmed  on  the  rehearing. 
114  N.  C.  590,  19  S.  B.  377.  The  doctrine  of 
Hardy  v.  Holly  was  also  approved  In  Brough- 
ton  V.  Lane,  113  N.  0.  16,  18  S.  B.  85.  Tbere 
was  therofore  a  line  of  decisions  sustaining 
the  principle  governing  this  case  which  ex- 
tended over  35  years  when  it  was  first  heard. 
If  it  were  conceded  that  every  opinion  rince 
Knox  V.  Jordan,  supra,  in  so  for  as  It  Incor^ 
po rated  this  rule  restricting  the  powers  of 
married  women,  was  a  dictum,  still  that  case 
would  remain,  with  Its  i^aln  and  forcible 
announcement  of  the  scdution  of  a  vexed 
question,  which  the  court  had,  upon  careful 
conalderation,  promulgated  as  the  law.  Gan 
this  court,  consistently  with  Its  constitutional 
obligation  to  adhere  to  dedsicaui  which  may 
have  become  a  rule  vt  iwoperty.  alter  or  mod- 
ify the  principle  nptfn  which  the  people  of 
the  state  have  been  Invited  ta  Invest  their 
money  for  so  long  a,  period?  The  proposi- 
tion upon  which  the  contention  of  the  peti- 
tion to  rehear  is  based  is  unsound  In  law, 
and  cannot  be  acted  upon  without  grave 
danger  to  the  rights  acquired  under  a  well- 
founded  ctmfldence  In  the  staUllty  of  Judicial 
decisions.  The  tbeory  Is  that  If  a  court,  In 
the  elucidation  of  the  questions  Involved  In 
any  jglven  controversy,  finds  it  necessary  to 
crystalllBe  the  law  upon  the  subject  Into  a 
clean-cut  rule,  which  will  prove  a  guide  to 
the  profession,  such  rule  may  be  abrogated, 
aftw  It  has  been  acted  on  for  over  SO  years, 
becanse  the  case  In  hand  might  have  been 
decided  by  stating  the  principle  governing 
the  particular  case,  Instead  of  the  broader 
one  founded  upon  the  reason  of  the  thin^, 
but  decisive  alao  of  other  cases  as  well  as 
that  at  bar.  To  lend  our  sanction  to  such  a 
view  of  the  law  would  be  to  Imperil  the  se- 
curity of  many  prtnclides  upon  which  titles 
have  been  acquired  under  the  advice  of  the 
most  competoit  counsel.  A  due  r^ard  for 
vested  rights  necessarily  constrains  a  court 
to  reject  such  a  theory,  as  little  short  of  rev- 
olutionary. It  Is  true  that  the  court  of  ap- 
peals of  New  York  Is  among  the  appellate 
tribunals  of  this  country  which  have  adopt- 
ed the  Bngllsb  doctrine.  Counsd  called  at- 
tention to  the  fact  that  the  case  of  Trustees 
T.  Jaquei^  8  Johns.  Oh.  78,  In  which  Chan- 
cellor KeoX  held  tbst  a  married  woman  must, 
as  to  separate  property  settled  on  her,  be 
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coDsIdered  a  feme  BcHe  only  to  tbe  ertent  of 
the  power  expressly  glren  ber  In  the  mar- 
riage settlement,  was  subseqnently  oTerniled 
by  the  hUher  court.  17  Johns.  54&  That 
fact  was  noticed  In  Hardy  t.  Holly,  supra, 
and  the  conrt  expressed  Its  approTal  of  the 
doctrine  as  announced  by  tbe  learned  chan- 
cellor, and  its  dissent  from  tbe  Tlews  of  the 
biKher  court 

Tbe  suggestion  that  tbe  constitutional  pro- 
vision (article  10,  §  6)  was  Intended  to  abro- 
gate the  right  to  restrict  tbe  wife's  i>ower 
of  alienation  by  deed  of  settlement  is  not  a 
new  question.  The  brief  of  appellant's  coun- 
sel In  Hardy  t.  Holly  shows  tbe  contention 
of  the  defendants  there  to  hare  been  that  the 
constitution  of  1868,  art  10.  |  6,  substituted 
the  bOBband  in  tbe  place  of  the  trustee  in  all 
marriage  settlements,  so  far  as  to  establish 
It  as  the  univerBal  rule  that  the  wife  could, 
with  bis  assent  make  a  good  title  to  realty, 
regardless  of  tbe  wishes  of  a  trustee.  The 
contention  was  that  the  constitution  restrict- 
ed ber  right  of  disposition  in  no  way,  beyond 
the  requirement  that  the  assent  of  the  Hus- 
band should  be  given,  and  that  any  attempt 
to  impose  further  limitations  by  deed  upon 
ber  power  of  alienation  was  an  inraalon  of 
her  constitutional  rights.  The  court  uttered 
no  dictum  in  answering  the  contention  as  it 
did,  when  it  announced  Its  holding  to  be,  not 
only  that  tbe  constitution  was  not  to  be  con- 
strued as  a  universal  enabling  act  for  the 
benefit  of  married  women,  but  that  in  all 
cases  where  the  legal  estate  was  vested  in  a 
trustee  to  hold  for  the  sole  and  separate  use 
of  a  feme  covert  tbe  intent  of  the  grantor 
would  prevail,  and  such  deeds  would  be 
construed  as  indicative  of  an  Intention  to  pro- 
tect her  against  the  soUcltatlons  of  a  possibly 
imprudent  husband,  by  placing  her  under 
common-law  disabilities,  except  in  so  far  as 
the  Instrument  emancipated  her  from  them. 
Knox  V.  Jordan,  supra.  A  principle  which 
a  court  finds  it  necessary  to  announce  in  or^ 
der  to  meet  the  contentions  of  an  appellant 
and  to  constitute  the  basis  of  one  of  the 
stages  by  which  it  reaches  the  opposite  con- 
clusion, is  in  no  sense  a  dictum.  The  applica- 
tion of  It  to  tbe  case  In  hand  does  not  destroy 
Its  weight  as  the  bedrock  upon  which  the  ad- 
judication rests.  No  matter  what  would  be  the 
view  of  this  court  were  the  matter  now  before 
it  res  nova.  It  cannot  disturb  a  rule  of  prop- 
erty announced  15  years  ago.  and  declared  to 
be  but  an  afflnnance  of  tbe  principle  laid 
down  over  20  yean  before.  WtUs,  Res.  H 
598-603. 

Some  time  after  the  enactment  of  the  stat- 
ute of  uses,  the  courts  of  England  held  that 
It  did  not  transfer  the  possession  to  the  use, 
where  the  trustee  was  charged  with  a  special 
duty,  such  as  paying  over  the  rents,  wlilch 
could  not  be  performed  if  he  were  deprived 
of  the  legal  »tate.  When  the  courts  of  Eng- 
land subsequently  held  that  a  married  wo- 
man, to  whose  sole  and  separate  use  an  es- 
tate liad  been  limited,  was  to  be  deemed  a 


feme  sole,  except  In  so  far  as  her  power  was 
restricted  In  tbe  deed  of  settlement  it  fol- 
lowed, of  course,  under  such  a  theory,  that 
In  tbe  absence  of  restrictions  the  legal  estate 
was  transferred  by  the  operation  of  tbe  stat- 
ute. The  English  construction  of  such  deeds 
was  based  upon  the  idea  that  if  the  grantor 
intended  to  restrict  ber  powers,  he  would 
give  expression  to  his  purpose  in  the  deed. 
The  American  courts  which  have  followed 
the  lead  of  the  English  tribunals  have  pro- 
ceeded upon  the  same  rule  for  ascertaining 
tbe  Intent  But  in  Knox  v.  Jordan,  5  Jones, 
Eq.,  at  page  17G,  tbe  court  finally  settled  down 
upon  and  adopted  exactly  tbe  opposite  theory 
as  tbe  true  exposition  of  the  law.  After  Uar^ 
ris  V.  Harris,  7  Ired.  Eq.  Ill,  bad  been.  In  ef- 
fect overruled,  the  rule  which  was  after- 
wards gathered  from  that  opinion  by  the 
Judge  who  wrote  Hardy  v.  Holly  was  up- 
held upon  the  grotmd  that  it  was  not  willing 
"to  depart  further  from  the  principles  of  the 
common  law  in  relation  to  the  disabilities  of 
married  women,  add  run  into  the  labyrinth  of 
difficulties  which  allows  the  doctrine  whereby 
they  are  treated  as  femes  sole."  The  difference 
in  the  two  lines  of  authorities  grows  out  of  the 
fact  that  deeds  of  settlement  are  interpreted 
under  different  rules  of  construction.  The 
theory  upon  which  this  court  has  heretofore 
acted  is  that  grants,  like  statutes,  will  lie 
construed  strictly,  in  determining  whether 
they  abrogate  a  common-law  rule.  The  Idea 
present  in  the  mind  of  this  court  was  that 
while  tbe  right  of  the  grantor  to  enlarge  tbe 
powers  of  a  feme  covert  was  conceded,  bis 
intent  to  do  so  must  be  plainly  expressed.  In 
order  to  prove  operative  In  relieving  a  woman 
from  ber  common-law  disability.  Chancellor 
Kent  said  In  Trustees  v.  Jaqnes,  S  Johns.  Ch., 
at  page  113:  "Her  [tbe  wife's!  incapacity  Is 
general,  and  the  exception  is  to  be  taken  strict- 
ly, and  to  be.  shown  in  every  case,  because  It  la 
against  the  general  policy  and  Immemorial  doc- 
trine of  the  law.  These  very  setUements  are 
intended  to  protect  her  weakness  against  her 
husband's  power,  and  ber  maintenance 
against  his  dissipation.  It  Is  a  protectlca 
which  this  court  allows  her  to  assume,  or  her 
friends  to  give,  and  It  ougbt  not  to  be  ren- 
dered illusoiy."  It  is  like  putting  new  cloth 
upon  bid  garments  to  attempt  to  fit  tbe  Eng- 
lish doctrine,  or  any  rule  that  grows  out  of 
it  as  a  lof^cal  sequence,  to  the  principle 
adopted  here.  If,  as  Chancellor  Kent  says 
supra,  "These  very  settlements  are  Intended 
to  protect  her  weakness  against  ber  husband's 
power,  and  ber  maintenance  against  bis  dis- 
sipation," it  must  follow  that  tbe  duty  of 
shielding  ber  from  such  evils  devolves  upon 
him.  Ipso  facto,  by  tbe  limitation  of  an  estate 
to  him  as  trustee  for  the  sole  and  separate 
use  of  a  feme  covert  If  the  special  duty 
and  authority  of  protecting  her,  by  the  ex- 
ercise of  the  veto  power  upon  attempted  sales 
by  her  with  the  Joinder  of  the  husband,  are 
Imposed  upon'  htm  by  tbe  grantor,  then  It 
follows  that  the  statnte  of  oses  does  not  traus- 
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mlt  tttfl  legal  estate,  and  tbrnby  dinble  iho 
tmstea  to  give  the  cwntemplated  protectiun; 
and.  If  It  does  not  paaa  ont  of  htm  by  force  of 
tlie  atatnte,  It  can  only  paaa  by  his  Joinder  In 
a  deed.  It  la  not  anffldent  to  dte  anthorttles 
from  the  BnsUali  and  other  conita  where  it 
la  held  that  no  apedal  dn^  devolres  upon  the 
trnatee,  ontride  of  what  la  vpedflcally  men- 
tloned  In  the  deed  of  aettlement;  for  nnder 
that  theory,  of  eonrae,  the  trnatee  la  charged 
■with  no  special  troat,  and  the  legal  estate 
peaaeb  to  the  feme  covert  The  mle  that 
where  In  a  convince  to  tiaes  the  grantee  la 
charged  with  a  special  duty  In  reference  to 
the  property,  a  tmst  Is  created,  ta  onlTeraal, 
whaterer  may  be  the  differences  In  Its  appli- 
cation. Bnt  when  we  hold  that  a  apedal 
troat  la  created  by  certain  language,  and  the 
Bngllah  coorts  or  others  In  this  country  bold 
that  It  gives  rise  only  to  a  naked  tmat,  It 
muat  follow  that  voOet  one  theory  the  1^^ 
estate  Is  pot  Into  the  trnatee  for  the  protec- 
tion of  the  ceatni  que  trust,  while  nnder  the 
BngUsh  doctrine  It  Is  transmitted  by  the 
Btatnte.  *^be  same  omalderatlona,"  saya  Dr. 
Ulnor  (2  Inst  187,  213),  **whlch  before  the 
statnte  Indaced  the  conrto  of  eqnlly  to  de- 
cline to  Interfm  with  the  posseaslon  ot  the 
peratm  sdsed,  namely,  because  auch  poases- 
skm  was  requisite  for  the  pnrpoaea  of  the 
transaction,  led  to  the  oonstmctlon  that  ape- 
dal trusty  were  not  executed  the  status 
but  remained,  aa  before,  eQuiteble  estates 
only.- 

Before  the  passage  of  27  Hen.  YIII.,  the 
cestui  qne  use  could,  aa  a  general  rule,  In- 
the  aid  of  the  ecdeslastlcal  court  to 
compel  a  recusant  feoffee  to  uses  to  convey 
the  legal  estate  to  him,  or  to  any  other  per- 
son he  might  designate.  2  Ulnor.  Inst  211 
(1819.  But  where  the  conveyance  to  tlie  ces- 
tui que  trust  would  disable  the  feoffee  from 
performing,  or  prevent  the  performance  of, 
a  doty  which  It  was  Intended  by  the  feoffor, 
as  evidenced  by  the  very  terms  of  the  decla- 
ration made  contemporaneously  with  the  liv- 
ery, should  devolve  upon  tlie  fettfee,  the 
court  of  equity  refused  to  aid  In  defeating, 
inatead  of  carrytaig  out,  the  Intention  of  the 
feoffor.  Washbam,  In  explaining  the  na- 
ture of  Indirect  trusts  arising  from  the  teU- 
we  of  the  atatnte  to  execute,  aays:  *^us, 
for  lUiutratl(»i,  a  grant  or  devise  to  A.  in 
troat  for  B,,  cnrto  permit  B.  to  tefce  rents  and 
profits,  would  be  an  executed  trust  in  B., 
unless  B.  vras  a  feme  covert  when.  In  or- 
der to  ooiry  out  the  grantor's  or  devisor's  in- 
tent It  would  be  a  trust  or  use  not  execut- 
ed." 2  Waabb.  Real  Prop.  488  (163).  Ac^ 
Ing^  upon  the  rule  lakl  down  in  Knox  v. 
Jordan,  that  a  feme  covert  was  emancipated 
from  her  common-law  dtoabllltiea  only  to 
the  ^ent  that  tbe  deed  of  aettlement  ex- 
praaaly  Clothed  ber  with  greater  power,  and 
upon  the  doctrine  <tf  Chancellor  KenU  ap- 
proved In  Hardy  v.  Holly,  that  the  convey- 
ance to  the  'sole  and  separate  use  of  a  mar- 
Tied  woman,  ex  vl  termini.  Implied  a  pur- 


pose on  the  part  of  the  grantor  to  protect  her 
against  the  solidtatlons  of  a  thriftless  hus- 
band, this  court  could  not  have  reached  any 
other  conclusion  than  that  the  transmlMlon 
of  the  poasesslm  to  the  wife,  where  It  vested 
In  the  trustee  for  a  special  purpose,  would 
tBDA  to  defeat  the  expreaa  object  of  tbe 
grantor,  and  that  ft  could  be  divested  only  by 
a  conveyance  in  which  he  and  the  cestui 
que  tmat  should  Join.  The  stetute  ot  uses, 
substltnted  fbr  27  Hen.  YIII.  (Code.  |  1830), 
provides  that  the  poesesslott  of  the  bargainor 
shall  be  transferred  to  the  bargainee  as  per- 
fecdy  as  If  the  bargainee  **had  been  enfeof- 
fed at  common  law,  with  livery  of  aelsin,  of 
the  land  Intended  to  be  conveyed,**  ete.  Tbe 
case  of  Wilder  v.  Ireland,  8  Jones,  89,  waa 
one  In  which  the  distinction,  which  was 
familiar  to  Qioae  who  enjoyed  tbe  privilege 
of  his  Instruction,  was  sharply  drawn  by 
Chief  Justice  Pearson,  as  to  tbe  operatkm 
of  this  statute  In  transferring  tin  legal  ea- 
tate^  whwe  the  comeytanee  was  for  tbe  use 
of  a  feme  covert  There  the  court  held  that 
where  a  devise  was  to  a  trustee  "to  the  use 
and  benefit  of  my  daughter,  E.,"  for  life,  the 
statute  executed  the  use  by  transferring  the 
legal  estate  to  her  for  life.  But  in  tbe  dis- 
cussion the  learned  chief  Justice,  for  the 
court  said:  "Where  one  person  Is  seised  to 
the  use  of  anotiier,  the  statute  carries  the  le* 
gal  estate  to  the  peraon  having  tbe  use.  But 
three  dasses  of  cases  are  made  exceptions  to 
Its  operation,  L  e.:  Where  a  use  Is  limited  on 
a  use;  (2)  where  a  trustee  Is  not  seised,  but 
only  possiBssed  of  a  chattel  Interest;  and  (3) 
where  the  purposes  of  the  trust  make  it 
necessary  for  the  legal  estate  and  tbe  use 
to  remain  8q;iarate,  as  In  the  case  of  land 
conv^ed  for  tbe  separate  use  and  mainte- 
nance of  a  married  woman.  Thla  Is  familiar 
learning.  See  2  BL  Comm.  c.  20."  If  the 
statute  executed  the  use,  though  the  hus- 
band and  wife  were  demed  to  be  Jointly 
seised,  the  righte  ot  the  wife  were  so  merg^ 
the  coverture  tbat  the  busband  alone 
was  at  common  law  entitled  to  the  rente  and 
profits.  1  Wasbb.  Real  Prop.  p.  *276.  The 
same  author  (page  *278)  adverte  to  the  fact 
that  In*  some  of  the  statea  the  English  rules 
of  cbancery  are  adopted,  while  "in  others  the 
wife  Is  not  permitted  to  go  beyond  the  power 
expressly  given  by  the  deed  of  settlement" 
In  a  note.  South  Carolina,  Hisslssli^l,  Ten- 
nessee, Virginia,  and  Rhode  Island  are  enu- 
merated, along  with  Pennsylvania,  as  among 
the  states  adhering  to  the  American  rule, 
though  he  failed  to  mention  the  fact  which 
Pomeroy  notices,  that  North  Carolina  belongs 
to  ttie  same  class. 

Upon  the  direct  authorities  dted  from  our 
own  Reports,  as  well  aa  upon  the  fundamen- 
tal principles  aa  In^rpreted  by  thla  court 
we  condnde:  (1)  That  where  a  woman  ac- 
quires the  title  to  land  before  or  after  mar- 
riage, without  any  qualification  of  or  re- 
striction upon  her  right  of  alienation,  abe  can 
dispose  of  ]t  duriiv  her  lifetime  only  in  tbe 
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way  pointed  ont  in  the  coiiBtitatlo&  (article 
10,  {  8);  <2)  that  the  conBtitntlon  Imposes  no 
limitation  upon  the  rU;ht  of  a  grantor  or  de- 
visor to  restrict  or  enlarge,  by  the  terms  of 
the  instmment  through  which  title  passes, 
her  Jos  dlsponendl;  (3)  that  the  words  "for 
the  sole  and  separate  use."  or  equivalent  lan- 
gnage,  qualifying  the  estate  of  a  trustee  for 
a  married  woman,  must  he  construed  as 
manifesting  the  Intent  on  the  part  of  the 
grantor  to  limit  her  right  of  alienation  to 
the  mode  and  manner  expressly  provided  In 
the  Instrument  by  which  the  estate  Is  crea> 
ed.  In  the  former  opinion  the'case  of  Nor* 
ris  V.  Luther,  101  N.  G.  196,  8  S.  E.  95,  was 
referred  to.  and  some  obvious  distinctions -be- 
tween the  facts  there  and  In  other  authori- 
ties cited  were  mentioned.  But  there  was 
a  broad  intimation  that  In  so  ter  as  the  opin- 
ion In  that  case  could  be  construed  as  an- 
tagonizing the  doctrine  of  Knox  v.  Jordan, 
Hardy  v.  Holly,  and  the  latter  adjudica- 
tions. It  must  be  considered  as  modified. 
The  petition  is  dismissed. 


(US  N.  c.  tm 

POCAHONTAS  COAL  CO.  HENDBR^ 
SON  ELECTRIC  LIGHT  A 
POWER  CO.  et  aL  , 

(Sopreme  Court  of  North  Carolina.  Hardi  10, 

189t}.) 

MOBTOASI  aw  OORPO RATIOS  PrOPBRTT— IiIBIT  VOS 

liABoa  AWD  Hatbbial— Fkiokitt. 

1.  Under  Code,  f  125S  (Acti  1ST9).  disabling 
corporations  from  coovejuig  their  property,  by 
mortgage,  freed  from  lubulty  on  a  judgmeDt 
obtained  against  anch  corporations  "for  labor 
performed,  for  material  furnished,  or  torts  com- 
mitted by  auch  corporationa,  their  agents  or  em- 
ployes," liens  for  labor  performed  or  nutterial 
furnished  after  making  the  mortffage  are  superi- 
or thereto. 

2.  Coal  fomished  to  and  used  by  an  electric 
iigbt  and  power  company  to  enable  it  to  apetais 
its  plant  )B  "material  fumlafaed,**  wlthu  the 
meaning  of  Code,  {  1255. 

Avery,  J.,  diasenting. 

Appeal  from  superior  court,  Vance  county; 
Mclver,  Judge. 

Action  by  the  Pocahontas  Coal  Company 
against  the  Henderson  Electric  Light  &.  Pow- 
er Company  to  recover  for  coal  purcliased  of 
plaintiff  by  defendant,  to  which  A.  C.  Zolli- 
coffer  and  D.  Y.  Cooper,  mortgagees  of  de- 
fendant, made  themselves  parties.  From  a 
Judgment  for  plaintiff  against  defendant  com- 
pany, but  declaring  it  has  no  priority  over  the 
mortgages  of  the  other  defendants  as  to  the 
property  of  defendant  company,  ^alntlff  ap- 
peals. Reversed. 

W.  B.  Shaw,  for  appellant  A.  O.  Z<dllcof- 
ter,  for  appellees. 

FURCHES,  J.  In  1892  the  defendant,  the 
Henderson  Electric  Light  &  Power  Company, 
made  a  mortgage  to  Zollicoffer  to  secure  a  part 
of  the  purchase  money  of  the  concern.  In  liidS 
It  made  another  mortgage  to  Cooper  to  secure 
borrowed  money.    After  the  making  of  these 


mortgages  the  defmdant  company  continued 
to  operate  the  concecn,  whidi  is  a  eorporaticMi, 
by  and  with  the  knowledge  and  comsoit  of  the 
mortgagees.  One  Bridgets  was  'in  the  man- 
agement and  control  of  the  corporation,  with 
full  powv  and  authority  to  purchase  matMial, 
hire  hands,  and  operate  the  otHKeni,  n^iicb  he 
did;  and  during  this  tlm^  and  In  December, 
1894.  the  defendant,  through  Its  agent,  Bridg- 
ers,  purchMSd  coal  of  the  plaintiff,  which  ww 
used  and  consumed  t^^  defoidant  conqnuiy. 
It  la  toe  the  debt  created  by  the  pmcbase  of 
this  coal  that  plaintiff  brings  this  actlcm.  The 
llabiUty  of  the  defendant  Is  not  denied,  Imt 
plaintiff  dalms  that  d^endaut* s  property  la  li- 
able, under  execntlon.  for  Its  debt,  notwith- 
standing the  mortgages.  This  the  mwtgageea 
deny  (having  made  themselves  parties),  and 
this  is  the  question  presented  for  our  deter- 
mination. 

Under  the  general  law  there  can  be  no  donbt 
that  the  poeltioD  of  the  defendant  mratgagees 
would  be  sustained.  But  the  phiintlfr  puts  Its 
contention  under  section  1255  of  the  Code,  and 
it  depends  upon  the  construction  given  to  thla 
.section  whether  the  property  so  mortgaged  Is 
still  liable  for  the  plaintiff's  debt  Thla  sec- 
tion differs  entirely  from  section  1781,  which 
creates,  or  provides  for  creating,  a  lien  as  a 
security  for  certain  debts.  It  (section  i255) 
creates  no  lien,  but  undertakes  to  afford  the 
creditor  protection,  by  disabling  corpraations 
from  conveying  their  property,  by  mortgage, 
freed  from  liability  npcm  a  Judgment  obtained 
against  such  corporations  "for  labor  perform- 
ed, for  material  furnished,  or  torts  committed 
by  such  corporations,  their  agents,  or  em- 
ployes." This  statute  must  mean  such  labor 
performed,  such  material  furnished,  and  such 
torts  committed  after  making  the  mortgage,  as 
the  act  was  passed  In  1879.  If  It  were  for 
liabilities  existing  prior  to  making  the  mort- 
gage, they  would  have  been  provided  by  section 
685,  which  was  enacted  In  179S,  and  there 
would  have  been  no  need  for  the  enactment 
of  section  1255.  This  construction  seems  to  be 
so  manifest  from  tbe  provisions  of  sections 
685,  1255.  and  1781,  that  we  would  not  feel 
caUed  upon  to  discuss  them  furthw,  but  for 
the  construction  put  on  section  1255  in  the  case 
of  Antietam  Paper  Co.  v.  Chronicle  Pub.  Ca, 
115  N.  C.  143,  20  S.  E.  366.  and  what  Is  said 
by  the  court  In  the  discussion  of  Traders'  Nat. 
Bank  V.  Lawrence  ManuTg  Co..  96  N.  C.  298. 
3  S.  E.  363.  In  these  cases  section  1255  was 
treated  as  a  statutory  lien,  or,  at  least.  It  was 
discussed  In  connection  with  section  1781,  and 
Interpreted  In  the  light  of  the  construction  put 
on  that  section  by  tliis  court  If  both  stat- 
utes provided  a  statutory  lien  for  the  credits, 
and  section  1781  had  been  construed,  It  Is 
within  the  usual  line  of  Interpretation  to  rea- 
son by  way  of  analogy  from  the  construction 
given  to  section  1781  In  construing  section 
1255.  But.  if  they  are  not  both  statutory  lien 
laws,  then  this  mode  of  reasoning  and  con- 
struction is  erroneous  and  misleading.  It  Is 
admitted  that  section  1781  provides  for  a  lieu- 
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on  the  property,  which,  like  a  mortgage,  fol- 
lows It  wherever  It  goes,  if  the  act  Is  complied 
with;  and.  onder  thlf  statute  (section  1781) 
for  "material  fumlshed,"  it  must  be  such  ma- 
terial as  enters  Into  and  becomes  a  part  of  the 
property,  and  adds  to  its  ralne.  But  no  such 
Uen  is  provided  for  In  section  1255;  and  to 
show  that  none  was  intended,  and,  In  fact, 
that  none  can  exist,  it  is  only  necessary  to  re- 
flect a  moment,  and  Inquire  what  benefit  there 
coold  be  to  the  defendant's  property  by  de- 
fendant's committing  a  tort  on  the  plalntltt. 
And  this  is  one*  of  the  dalms  that  section  1253 
proTldes  for.  Xs  we  hare  said,  this  section 
neither  creates,  nor  provides  for  the  creation 
of,  a, Uen.  '  It  does  not  seem  to  provide  a^Inst 
prior  Judgment  liens,  whether  taken  upon  a 
prior  or  a  subsequent  debt;  nor  does  It  provide 
against  an  abstdute  bona  fide  sale,  but  only 
provides  that  the  property  mortgaged  shall 
stand,  so  far  as  these  debts  and  liabilities  are 
conconed.  Just  as  If  th^  had  been  no  such 
mortgage  made.  It  is  claimed  that  It  would 
be  a  great  hardship  to  hold  that  this  property 
Is  liable  to  plaintiff's  Judgment,  notwithstand- 
ing the  defendant's  mortgages  were  duly  regis- 
tered before  the  ptaintUTs  debt  was  made. 
But  it  does  not  appear  so  to  us.  This  section 
was  a  part  of  the  public  laws  fxt  the  state  I<mg 
bef<»«  and  at  the  date  of  these  mortgages,  and 
entered  Into  and  became  a  part  of  the  contract 
and  conditions  of  the  mortgages.  McClesa  v. 
Meeklns.  117  N.  O.  34,  23  S.  B.  99.  Section 
1256  was  enacted  after  sections  685  and  1781, 
and  could  not  have  been  Intwded  to  give  the 
same  relief  they  gave.  And  it  is  equally  cer- 
tain It  was  passed  for  Oie  benefit  of  the  class 
of  persons  menttoned  In  the  enactment.  And 
it  Is  the  duty  of  the  court  to  take  Into  con- 
Bideration  the  object  for  which  It  was  passed, 
and  to  construe  It  In  that  light  Pottw,  Dwar. 
St  p.  12& 

The  only  remaining  question  to  be  conBider- ' 
ed  is  as  to  the  "material  ftunlahed."  This 
term,  too,  should  be  interpreted  in  the  same 
si^t  as  that  laid  down  above,— by  consider- 
ing the  evil  to  be  remedied  and  the  relief  to  be 
afforded.  Potter,  Dwar.  St  pp.  127, 132, 141; 
MalUard  t.  I^wrence,  16  How.  251.  The  ob- 
ject seems  to  have  been  twofold, — one  to 
aUe  such  concerns  to  continue  their  operations, 
-which  they  would  pn^bly  not  be  able  to  do 
If  it  was  known  thqy  had  nothing  oat  of  whidi 
thdr  employes  and  contractors  could  make 
thdr  debts;  but  the  otha,  and  iHobably  the 
prlndpal.  object  moving  to  this  enactment  was 
to  give  protection  to  this  elass  of  laborers  and 
contractors,  who  had  contributed  their  labor 
.and  material  to  keep  the  concern  going.  There 
la  no  contention  that  the  terms  of  the  act  do 
not  include  the  fireman  who  shoveled  the  coal 
Into  the  furnace;  and,  If  It  tnclndes  him,  why 
should  it  not  Include  the  man  who  furnished 
the  coal?  One  was  as  necessary  to  the  opoar 
tlon  of  the  caaeetn  as  the  other,  and  that  was 
-certainty  one  of  the  objects  In  vtow  In  pass- 
fng  Um  enactment  We  mtwt  condnde  that 
-coal,  which  was  necessary  to  run  the  concern,  i 


is  embraced  within  the  terms  ''material  fi^- 
nished."  Potter,  Dwar.  St  p.  143;  Matllard 
V.  Lawrence,  supra;  Etheridge  v.  Palin,  72  N. 
C.  216.  Therefore,  while  we  hold  that  plain- 
tiff, under  section  1255,  had  no  Uen  on  the 
plant  of  the  defendant  company  for  its  debt 
the  mortgages  mentioned  are  no  bar  to  plain- 
tiff's proceeding  to  enforce  its  judgment 
against  the  property  by  execution.  Tbere  Is 
error  in  that  part  of  the  Judgment  appealed 
from.  The  property  mortgaged  has  been  sold, 
but  it  is  stated  that  the  purchasers  took  with 
full  notice  of  plaintlfTB  claim,  and  for  conven- 
ience tn  the  diacusilon  we  have  used  the  term 
"nxutgagees."  Siror. 

AYBBY,  J„  dlssenfa. 

(M  Ga.  684) 
HeVIOKBR  T.  OONKZJL 
(Snprane  Court  of  Georgia.    April  16,  189K.) 
DoooaisTAET  EviDBHOB  —  Psoor  or  BAVDwaiT- 

IKG — ISSTttUCnOHS. 

1.  An  unrecorded  Instmmnit  purporting  to 
be  a  deed,  signed  by  one  person  at  ntsker,  and 
attested  by  two  other  persons  as  witnesses,  is 
BdmiBsible  in  evidence,  upon  proof  showing  that 
all  three  of  these  persons  are  dead,  and  that  the 
sigoatares  of  the  iwo  latter  upon  the  instrument 
are  in  their  gennine  handwriting. 

2.  It  was  error  to  admit  In  evidence  a  paper 
purporting  to  have  been  signed  by  a  deceased 
person,  the  purpose  being  to  compare  the  signa- 
ture to  this  paper  with  the  allied  nigntitnre  of 
the  deceased  to  anoihtr  writing,  the  signature  to 
the  former  paper  not  having  been  legally  proved, 
nor  acknowledged  to  be  gennine. 

3.  The  trial  judge  having  violated  section- 
3248  of  the  Code  by  expressmg  or  intimating, 
daring  his  charge  to  the  jury,  an  opinion  as  to 
what  had  been  proved,  a  new  tnal  must  be  grant- 
ed. 

(Srllabas  bv  tiie  Court) 

Error  from  superior  court  Henry  county; 
John  J.  Hunt  Jndge. 

Action  by  A.  V.  McVIcker,  administrator  of 
Kellett  Babb,  against  Andrew  Conkle.  Judg- 
ment for  defendant  and  plaintiff  brings  er^ 
ror.  Brought  forward  from  the  last  tenn. 
Cbde,  SS  4271a-1271c.  Reversed. 

H.  J.  Reagan,  for  plaintiff  In  error.  O.  W. 
Bryan  and  W.  T.  Dicken»  tut  defendant  In 
error. 

ATKINSON,  J.  The  itlalntiff  In  error.  A. 
T.  McVlckw,  In  his  representative  capacity 
as  administrator  npon  the  estato  of  Kellett 
Babb,  brought  an  action  of  ejectment  against 
the  defendant  for  the  premises  Involved  In 
the  pending  controversy.  Both  parties  claim- 
ed under  Kellett  Babb.— the  former  ,by  virtue 
of  his  possession  as  administrator,  and  the 
latter,  being  the  grandson  of  Kellett  Babb, 
dalmed  title  under  and  by  vbtne  of  a  deed 
alleged  to  have  been  executed  by  Keltett 
Babb  on  the  lltb  day  of  August  1870,  to  his 
danghtar  Rebecca  B.  Babb.  and  a  deed  from 

I Rebecca  B.  Babb  to  himself,  dated  November 
8, 1890.  The  deed  from  Kellett  Babb  to  Re- 
becca B.  Babb  porporte  to  have  been  signed 
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the  maker  in  tb<i  presence  '<a  two  witneM< 
ea,  fiCUes  H.  Campb^l,  and  ColvUle  Babb,  m 
■on  of  EeUett  Babb^  tbe  malcer.  ITpoB  tbe 
trial  It  appeared  that  both  tbe  maker  and  the 
subscribing  witnesses  were  dead,  and  It  was 
proven  that  tbe  names  subscribed  to  the  deed 
as  attesting  witnesses  were  in  the  same  band- 
writing.  reqiectlTtf),  of  the  two  persons  who 
purported  to  be  snbscrlMns  witnesses.  No 
witness  testified  to  tlw  actoal  algnlnc  of  the 
deed  by  tbe  maker,  and  no  evidence  waa  cater- 
ed showing  the  slgnaton  of  tbe  alleged  mak- 
er to  bare  been  in  the  liandwriting  ot  K^ett 
Babb.  To  the  IntrodDctlon  of  this  deed  tiw 
plaintiff  otdected.  Dpon  tbe  ground  that  no 
such  erldence  o*  Its  ezecntion  bad  been  sub- 
mitted as  would*anthorlK  its  admission  In  er- 
Idence,  wUch  objection  was  orermled,  and 
this  is  one  <tf  the  pnnclpal  grounds  urged  In 
support  of  the  plaictUfs  motion  for  a  new 
trial,  which  was  subsequently  made. 

1.  Tbe  rule  has  been  long  estabUahed  tiut 
an  instrument  purporting  to  be  attested  by  a 
snbscrlbhig  witness  must  be  proTed  by  the 
testimony  of  that  witness.  If  he  be  acoesslbtei 
tbe  exertions  to  the  general  rule  being  In  fft- 
Tor  of  andrat  documents,  which,  upon  tbe  ^re- 
■mnptlon  of  atithentlclty  resulting  from  old 
ago  and  attendant  circumstances  of  verity,  are 
said  to  prove  themselves;  official  bonds,  re- 
qutawd  Iv'  law  to  be  approved  or  attested  by  a 
particular  officer;  tbose  papers  wUch  are  only 
incidentally  or  collaterally  material  to  the 
case.  Our  Code  provides  that  if  the  wltnesa 
la  not  produced,  or  being  produced,  cannot 
recollect  the  rxanaactlai,  the  court  may  hear 
any  other  evldmce  to  prove  Its  execution. 
See  section  SS3&.  If  there  be  several  attest- 
ing witnenes.  tbe  absence  of  all  must  be  ac- 
co anted  for  before  secondary  evidence  will  be 
received;  but,  when  the  absence  of  all  the  at* 
testtog  witnesses  Is  a(*connted  tor,  It  will  be 
deemed  suffident.  In  order  to  establish  the  ex* 
ecutlfHi  of  the  writing,  to  prove  the  handwrit- 
ing of  one  of  them.  In  such  a  case,  proof  of 
tbe  subscribing  witness'  handwriting  is  evi* 
dence  ot  the  execution  of  the  Instrument  by 
the  party  therein  named  whose  signature  the 
instrument  purports  to  bear.  It  will  not  be 
necessary  to  prove  the  handwriting  ot  the  par- 
ty.  2  Phil.  Gv.  p.  214  In  the  case  of  Clarke 
V.  Courtney,  5  Pet  318,  Hr.  Justice  Story,  de- 
livering the  opinion  ot  the  court,  states  the 
rule  to  be  this:  "In  the  ordinary  course  of  le- 
gal proceedings,  instniments  under  seal,  pur- 
porting to  be  executed  In  the  presence  of  a 
witness,  must  be  proved  by  the  testimony  of 
the  snbscribmg  witness,  or  his  absence  suffi- 
ciently aocoonted  for.  Where  he  Is  dead,  or 
cannot  be  found,  or  Is  without  the  Jurisdic- 
tion, or  Is  otlierwlse  Incapable  of  being  pro* 
duced,  the  next  best  secondary  evidence  Is  the 
proof  of  his  handwriting;  and  that,  when 
proved,  affords  prima  fade  evidence  of  a  due 
execution  ot  the  Instrument,  for  It  Is  presum- 
ed that  he  would  not  have  subscribed  his 
name  to  a  false  atteatation.  If,  upon  due 
search  and  Inquiry,  no  one  can  be  found  who 


can  prove  his  handwriting,  there  la  no  doubt 
that  resort  may  then  be  had  to  proof  of  the 
handwriting  of  the  party  who  executed  the  in- 
strument Indeed,  such  proof  may  always'  be 
produced  as  corroborstlTe  evidence  at  Its  due 
and  valid  execution,  though  It  Is  not  except 
under  the  limitations  above  suggested,  pri- 
mary evidence."  In  the  case  of  Stebbtos  v. 
Duncan,  108  TT.  S.  44,  2  Snpu  Ot  813,  tbe 
court,  in  stating  the  rule,  employs  the  follow- 
ing language;  "As  the  witnesses  to  the  deed 
were  shown  to  be  dead,  the  jnethod  pointed 
out  by  law  to  establish  Oie  execution  ct  the 
deed  was  by  proof  ot  the  handwriting  of  tbe 
witnesses  to  the  deed,"— dting.  COarice  t. 
Courtney,  S  Per.  Sid;  Cooke  t.  Woodiow,  6 
Crancb,  18.  In  8  Oa.  206,  cue  of  SetUe  v. 
Alison,  this  court  states:  *rrhe  rule  Is  wdl 
settled  that,  where  a  subscribing  witness  to 
an  instrument  resides  without  the  Jnrlsdictlott 
of  the  court  the  execution  ot  the  Instrument 
m^  be  proved  by  proving  tbe  handwriting  of 
the  witness."  In  the  case  of  Watts  r.  Kll- 
bum,  7  Oa.  868,  Judge  Lranpkln,  speaUng  for 
the  court,  states  the  rule  to  be:  "But  If  the 
witness  be  deed  or  blind  or  Insane  or  infamous, 
or  Intmsted  dnce  the  execution  of  the  paper, 
or  beyond  the  process  or  JurlsOictktt  of  tbe 
court,  or  not  to  be  found  after  ^Ullgent  search 
and  Inquiry,  the  course  is  to  i»ove  his  hand- 
writing." Upon  the  general  features  of  the 
rule,  be  makes  the  following  obswvation: 
"Distinguished  Jurists  have  thou^t  that  proof 
of  the  handwriting  of  the  party  executing  the 
Instrument  is  better  evidence  of  the  encntlon 
than  proof  of  the  handwriting  of  the  attesting 
witness"  And  for  this  observation  he  cites 
Clark  V.  Sanderson,  8  Bin.  192;  HSU  t.  Phelps, 
2  Johns.  451;  Homer  v.  WalUs,  11  Mass.  809. 
Thus,  it  will  be  seal  that  In  the  classification 
of  evidence,  that  Is  deemed  prlmair  which  re- 
fers the  question  of  executirai  to  the  hand- 
writing of  tiie  subscribing  witnesses,  rather 
than  to  the  handwriting  of  the  alleged  maker, 
where  proof  ot  handwriting  la  resorted  to  for 
that  purpose.  And  white,  as  a  ruto  of  eri> 
dence,  the  one  announced  to  too  firmly  estatn 
Itohed  in  the  jurisprudence  of  this  state  to  be 
called  In  question  or  disr^;arded  1^  the  Judi- 
ciary, the  writer,  In  the  discussion  which  fol- 
lows, speaking  for  himself  alone.  Is  of  the 
opinion  that  It  may  well  be  doubted  whether 
Its  literal  apidicatton  la  llkdy  to  produce  the 
most  sattaCactory  results  In  the  course  ot  Judl- 
dal  investigation:  for  It  wlU  be  observed  that 
none  of  the  kamed  Judges  from  whose  opin- 
ions we  quote  undertake  to  state  the  reason 
or  origin  of  the  rule  Itsdf.  Mr.  Justice  Story, 
in  the  oidnlott  fnun  which  we  quote,  uses, 
vrith  reference  to  It,  the  fidlowlng  language: 
"Whatever  may  have  been  the  or^n  ot  this 
rule,  and  in  whatever  reasons  it  may  have 
been  founded.  It  has  t>een  too  long  established 
to  be  disregarded,  or  to  Justly  an  Inquiry  in- 
to Its  origlna]  correctness."  Upon  the  prind- 
fAe  ot  stare  dedsls,  it  was  accepted  by  him  as 
sound  law;  and  Judge  Lumpkin,  In  Ae  ease 
above  quoted,  in  acc^tlng  It  upon  the  same 
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prlnctide,  dlsmlsfleB  It  with  fbe  olwerTatlon 
tbat  It  fs  a  tedudbal  and  arttfiebil  rale»  and 
«ne  wbldi  preTHllB  over  rlcbt  reason  In  rtia- 
tioa  to  thlB  ral^ect  Sedng  Out  Itt  wisdom 
haa  been  called  In  question  by  so  eminent  an 
ai^tbority  as  the  iotmer  distinguished  chief 
Jnstlce  of  this  court,  and  llndlnr  tbat  Mr.  Jn»- 
tice  Story  assigns  no  other  reason  for  Its  ac< 
ceptanee  than  that  It  bad  laeea  prerlously  Btat> 
ed  to  be  correct  by  those  who  were  learned 
In  the  law,  we  bare  been  at  some  pains  to  In- 
quire whether  or  not  the  rule  be  really  found- 
ed In'  right  reason,  and  whether,  und^  ezlstr 
Ing  conditions,  it  might  not  be  well  fbr  the 
general  assembly  to  consider  the  wisdom  of 
ad<qydng  another,  less  arbltrazy,  leea  artlfldal, 
and  more  In  consonance  with  the  promptings 
of  light  reascm.  Our  InveBtlgatlons  bare 
led  us  to  Inquire  what  reasiHis  were  assigned 
by  the  first  Judges  wtio  undertook  to  decUue 
the  role  in  question,  for  investigation  win  re- 
veal that  none  of  those  roles  which  enter  In- 
to and  ctmstltnte  the  great  body  of  the  law, 
and  which,  among  the  vulgar  and  uninformed, 
are  8<»netlraw  erroneously  termed  "technical- 
ities <tf  the  law,"  were,  In  the  first  Instance, 
either  unMse  or  arbitrary,  but  were  always 
based  -Upon  correct  principles  of  reasoning, 
and  made  necessary  to  meet  cwdltlmis  exist- 
ing in  socle^,  and  which  were  really  designed 
to  be.  and  were  at  the  time  of  their  adoption. 
In  furtherance  of  substantial  justice.  But 
times  change,  and  men  and  conditions  change 
wltb  them,  and  hence  that  other  maxim  of  the 
law,  that,  when  the  reason  of  the  law  ceases, 
the  law  ceasea  with  it;  and  therefore,  to 
the  student  of  the  law,  the  earliest  and  most 
learned  of  the  ancient  commentators  upon  the 
common  law  of  England  nrged  tlie  importance 
of  a  carnal  Inquiry  Into  the  reaaonti  and  spirit 
of  the  laws,  saying: '"For  by  the  arguments 
and  reasmu  In  ihe  law,  a  man  more  sooner 
shall  come  to  the  cwtalntle  and  knoledge  <^ 
the  law.**  A  careful  Investigation  of  the  de- 
didons  In  the  Bnfdl^  courts,  diligently  pros- 
eeuted  throivh  all  the  books  to  the  earlles*^ 
published  reports  of  adjudicated*  cases,  flails 
to  dlsdose  ai^  reasmi  uulgned  by  tbem  for 
the  adoptlm  of  the  rule  In  question.  We  find 
It  many  times  quoted,  and  stated  substantial- 
ly, as  at  present  recognized,  but  these  courts, 
Uke  aose  from  our  own  country  from  which 
we  quote,  all  accept  it  as  one  of  the  postulates 
of  the  law,  and  content  tbeifiselves  with  a 
recognltlmi  of  its  binding  force,  without  nn- 
dntaklng  to  justify  upon  reason  its  xec(^^ 
tion  or  adoption. 

In  the  eailier  history  of  Sngland,  when  the 
■ystem  of  transfenlng  estates  by  written  evl- 
doice  of  title  was  first  invents,  but  few, 
oven  of  the  noUUty,  were  familiar  with  the 
art  of  writing;  and  It  seems  tbat  about  the 
time  of  the  Norman  Conquest,  and  before, 
seals  were  employed  as  representing  and 
standing  In  lieu  of  the  actual  rignature  to  an 
Instrument  by  the  maker.  While  Blacfcstrau 
slated  tbat  "the  method  of  the  Ssxons  wu, 
for  such  as  could  wxit^  to  subscribe  thebr 


names,  and,  whether  they  tould  write  or  not; 
to  affix  the  ^gn  of  the  cross,  which  custom 
our  Illiterate  vulgar  do,  for  the  most  part,  to 
this  day  keep  up,  by  dgnlng  a  cross  for  their 
nutfe  frtun  unable  to  write  th^  names," 
wltii  the  Norman  Conquest,  however,  was  tn- 
trodnced  by  the  dilvalrlc,  but  dene^  lllltsi^ 
ate,  wanlors  of  that  day,  a  system  of  sealing 
aU  Instrumente  by  devices  of  various  kinds, 
the  designs  of  which  were  taken  from  such 
Ineldente  In  the  life  of  the  particular  in- 
dividual as,  according  to  the  fancy  of  eacti, 
served  best  to  Identify  bis  particular  personal- 
ity, thwelv'  substituting  for  llielr  want  of 
knowledge  of  letters  a  system  by  which  each 
Indlvidoal  was  capable  of  being  designated  by 
his  peculiar  sign  or  devlca  But  thereafter 
a  statute  was  passed.  In  the  reign  of  Charln 
II.,  reviving  the  ancient  Ssxon  custom  of  re- 
quiring Instrnmente  of  that  character  (deeds) 
to  be  signed  as  weU  as  sealed;  and,  to  the 
Old  that  the  fact  of  execatton  might  he  es- 
tablisbed.  it  was  requisite  tbat  th^  signing 
and  sealing  should  be  In  the  presence  of  wi^ 
nesses^  who.  In  that  day  and  Ume,  If  the  deed 
were  called  in  question,  were  required  to  sit 
upon  the  jury  to  assist  In  arriving  at  what 
was  the  true  contract  between  the  paitles,  it 
beifg  presumed  that  these  eyewitnesses  to 
the  transactions  could  more  Intelligent^  de- 
termine the  question  of  facts  to  the  oecntlon 
of  the  Instrument  than  parties  not  personally 
famllisr  ^th  the  fiwt  of  ttie  execution.  From 
tills  drcunutenee,  with  the  advance  of  knowl- 
edge, and  the  ImprovenMote  in  the  method  of 
administering  the  law,  the  rule  was  evolved 
which  required  the  par^  affirming  a  deed  to 
prove  Its  execution  by  those  who  were  called 
to  witness  the  same,  and  not  otherwise.  The 
law  requires  always  the  highest  and  best  evi- 
dence to  be  iiroduced  of  the  truth  of  a  but 
sought  to  be  esteUIshed.  These  snbscrlbing 
witnesses,  bdng  those  selected  by  the  par- 
ties as  the  repositories  of  all  the  incidents 
connected  with  the  execution  of  the  paper, 
•w&n  therefore  the  tmes  required  to  be  called 
upon  to  bear  witness  to  the  actual  signing  and 
sealing  by  the  maker.  Their  testimony  was 
and  Is  the  highest  and  best  evidence  capaUe 
of  being  ivocnred  to  the  establishment  of  that 
fact  Thdr  minds  were  presumed  to  have 
been  addressed  particularly  to  that  subject  by 
those  who  were  most  interested  In  preserving 
a  memorial  of  what  transpired.  Therefore, 
It  became  the  established  rule  to  call  these 
witnesses.  Inssmnch  as  few  of  them  were 
themselves  able  to  write,  they  were  not  re- 
quired to  sign  in  person  thdr  own  names 
upon  the  deed,  but  In  earlier  times  they  were 
indorsed  there  by  the  clerk  or  scrivener  who 
drafted  the  deed,  he  himself  acting  in  the 
capacity  of  a  speciea  of  superior  snbscrlbing 
witness,  and,  inasmuch  as  usually  the  gran- 
tor himself  was  incapable  of  signing  his  name, 
in  case  of  the  death  or  inaccesslUUty  of  all  of 
these  witnesses,  especially  selected  to  attest 
the  execntlott  of  the  instrument,  the  next 
highest  and  best  evidence  would  be  proof  «f 
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the  haodwrlttng  of  tbe  subscribing  wttnesses. 
Tbese  were  tUe  conditions  at  tlie  time  we  get 
the  tint  lElimpse  of  tbe  existence  of  tbe  rule 
wblcb  authorizes  the  proof  of  the  execution  of 
an  instrument  by  the  maker  by  evidence  of 
the  handwiitiUK  of  the  anbacrlbtng  witnesses, 
and  tbey  afford  a  good  reason  for  the  adop- 
tion of  the  rule  In  question.  It  arose  from 
the  necessity  of  the  case.  The  dense  and  al- 
most nnirersal  Ignorance  of  letters  which  pre- 
vailed In  England  made  the  adoption  of  any 
other  impracticable.  In  tbe  classltication  of 
secondary  evidence,  this  was  the  blgbest  at- 
tainable of  the  execution  of  the  instrument, 
and  hence  it  was  demanded  In  obedience  to 
that  rule  of  evidence  which  requires  the 
highest  and  best  evidence  of  tbe  fact  always 
to  be  produced.  Aa  we  have  seen,  the  mak- 
er himself  being  anabte,  except  In  rare  cases, 
to  write,  there  was  a  good  reason  for  the 
adoption  of  a  general  rule  of  evidence  author- 
izing tbe  admission  in  evidence  of  a  deed  by 
proof,  tbey  being  inaccessible,  of  the  hand- 
writing of  the  witnesses.  If  this  be  the  cor^ 
rect  reason  for  the  existence  of  the  rule. — 
~  and  we  know  of  no  other  or  better  that  has 
been  assigned,— there  is  little  reason  why  In 
this  day  and  generation  It  should  be  con- 
tinued. In  tbe  onward  marcb  of  civilization 
and  of  letters,  man  has  advanced  to  a  point 
where  there  are,  relatively,  but  few  who  can- 
not now  subscribe  their  names.  The  execu- 
tion of  a  deed  otherwise  than  by  the  maker 
subscribing  bis  name  is  the  exception;  for- 
merly, it  was  otherwise.  Under  our  system, 
a  deed  is  a  good  conveyance,  though  It  be  not 
executed  under  seal,  and  there  be  no  subscrib- 
ing witnesses  to  attest  its  execution.  Tbe 
signature  of  the  maker  akme  ia  sufllelait  to 
^ve  It  legal  force  as  a  conveyance.  There- 
fore, whenever  an  Issue  Is  made  upon  tbe 
«ecut!on  of  a  deed,  the  primary  inquiry  la, 
was  It  Binned  by  the  alleged  maker?  If  It 
was.  It  Is  a  good  deed,  whether  its  execution 
be  attested  by  subscribing  witnesses  or  not, 
and  whether  the  signatures  of  tbe  alleged  sub- 
scribing witnesses  are  genuine  or  not.  The 
real  question,  then,  upon  the  execution  of  a 
deed,  being  as  to  its  actual  signing,  tbe  pri- 
mary Inquiry  should  be  as  to  that  tact  Let 
us  suppose,  for  instance,  that  a  registered 
deed  Is  offered  in  evidence,  and  to  this  an  afB- 
davit  of  forgery  is  filed.  Let  us  suppose  that 
neither  tbe  allseed  subscribing  witnrases  nor 
tbe  alleged  maker  are  In  life.  Let  us  sup- 
pose that  Buttlclent  evidence  were  introduced 
to  establish  the  genuineness  of  the  band- 
writing  of  the  alleged  subscribing  witnesses. 
These  facts  might  be  proven  beyond  contro- 
versy,  and  still  tbe  deed  be  a  forgery;  for, 
while  the  persons  alleged  to  be  subscribing 
witnesses  may  have  signed  the  paper,  that 
does  not.  except  by  Inf^nce,  connect  the  al- 
leged maker  with  the  transaction,  nor  otlier- 
wise  establish  the  execution  of  the  deed  by 
blm.  ir.  however,  on  tbe  other  band.  It  be 
shown  that  tbe  alleged  maker  In  fact  signed 
the  Identical  papa  offered  In  evld^ice,  anch 


evidence  not  only  establishes  directly  tbe  ex- 
ecution of  the  Instrument,  but  likewise  con- 
nects the  maker  directly  with  tbe  transac- 
tion to  which  It  relates.  In  the  former  case 
the  fact  of  execution  would  be  estabUatied  by 
Inference  only;  in  the  latter,  by  direct  eyl- 
dence.  And  who  will  question  that  a  rule  is 
purely  artificial  and  arbitrary  which  makes 
the  former  of  higher  proof  than  the  latter? 
Let  us  further  suppose  that  tbe  actual  execu- 
tion of  the  deed  by  tbe  maker  was  capable  of 
being  proven  by  some  witness  who  perchance 
stood  present,  and,  though  not  called  upon  to 
attest  bis  signature,  in  fact  saw  tbe  maker 
sign  tbe  deed.  Tbe  deed  then  would  Dot  be 
a  forgery,  but  would  be  the  genuine  deed-  of 
the  maker,  and  still,  under  the  rule  In  ques- 
tion. Incapable  of  being  proven,  set  np,  or 
established  as  a  genuine  document,  unless  the 
absence  of  testimony  showing  the  handwrit- 
ing of  the  subscribing  witnesses  is  flrst  satis- 
factorily kccounted  for.  .Let  us  assume  tbat 
tbe  evidence  Is  doubtful  aa  to  the  signatures 
of  tbe  aubscribing  witnesses,  but  dhcect  and 
poritlve  aa  to  the  actual  execution  of  tbe  In- 
strument by  the  maker.  Who  can  doubt  but 
that,  in  a  court  of  Justice  seeking  for  the  par^ 
est  and  most  direct  sources  of  Information, 
such  a  deed  ought  to  be  established  Y  Tbe 
real  issue  being  in  such  cases  whether  tbe 
maker  in  tact  signed  his  name  to  the  paper, 
the  chosen  witnesses  should  first  be  called  to 
prove  tbat  fact;  but,  if  they  be  not  In  exist- 
ence or  be  inaccessible,  then  the  next  beet  evi- 
dence is  that  which  establishes  most  direct- 
ly the  point  at  issue,  and  that  evidence  would 
be  either  the  testimony  of  some  witness  not 
called  upon  to  attest  the  deed,  but  who  savr 
tbe  maker  sign  It,  or  evidence  that  tbe  signa- 
ture attached  to  the  deed  was  In  the  actual 
handwriting  of  the  maker.  And  yet,  ac- 
cording  to  tbe  rule  under  discussion,  courts 
are  required  to  reject  such  direct  testlmmiy, 
and  submit  to  tbe  jtuy  the  question  as  to 
whether  or  not  the  execution  is  satisfactorily 
proven  by  the  Inference  resulting  from  proof 
of  the  handwriting  of  the  alleged  subscrib- 
ing witnesses.  The  rule  above  Indicated 
seems  to  have  met  with  fftvor  at  the  bauds  of 
the  general  assembly  upon  the  only  bccasicm 
upon  which,  so  far  as  we  have  been  able  to 
discover,  that  body  has  been  called  upon  to 
deal  directly  with  the  question;  for  while  we 
find  that  section  2708  of  tbe  Code  provides  for 
the  registration  of  deeds  where  the  snbscrtb- 
Ing  witnesses  are  dead,  lunatic,  removed  be- 
yond the  limits  of  the  state,  or  otherwise  In-  • 
capacitated,  upon  the  aflldavit  of  a  third  per^ 
son  to  those  facts  and  to  tbe  genuineness  of 
tbe  handwriting  of  the  subscribing  witness 
or  witnesses,  we  further  find,  from  an  ex- 
amination of  the  original  acta  from  .wblcb 
this  section  of  the  Code  was  codified,  tbat 
tbey,  both  tbe  act  of  December  31,  1838,  and 
tbe  act  of  December  10,  18U.,  required  not 
only  that  the  third  person  ther^  veteneA  to 
should  swear  to  the  genuineness  of  the  hand* 
writing  of  the  aubacrlUng  witnesses,  but  be  Is 
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required  also  to  awear  to  the  genuineness  of 
the  handwrltlDg  of  the  person  executing  the 
Instrament  When  the  Code  was  adopted, 
tills  latter  requisite  was  omitted,  and  the 
omfsalon  to  carry  into  it  these  pregnant  pro- 
vlsloDs  of  a  positive  statute  may  be  fairly 
attributable  to  oversight,  rather  than  to  a 
deliberate  purpose  to  repeal  the  law;  the  ef- 
fect, however,  being  a  repeat  Tbe  original 
acts  are  referred  to  as  indicating  tbe  leglsla- 
ttve  design  when  tbe  general  assembly  was 
dealing  directly  with  the  particular  question 
we  now  have  under  consideration.  In  the 
earlier  days  of  this  court.  It  was  not  neces- 
sarily a  matter  of  great  consequence  as  to 
what  particular  rale  of  evidence  prevailed 
with  respect  to  this  subject.  But  conditions 
since  then  have  vastly  changed.  '  Large  areas 
of  country,  in  which  the  land  was  compara- 
tively valueless,  have  grown  of  recent  years 
to  be  of  great  value;  titles  in  many  Instances 
bave  been  loosely  preserved;  and  the  numt>^ 
of  cases  pending  In  the  courts  in  which  tbe 
Issue  of  forgery  is  made  upon  the  execution 
of  deeds  offered  In  evidence  seem  to  suggest 
the  Importance  of  requiring  that  t>erson8  of- 
fering such  papers  in  evidence  shall  be  beld 
to  strict  prooC  of  their  authenticity.  As  an 
abstract  principle  of  law,  the  rule  in  ques- 
tion has  been  always  of  force  in  Ueoi^la;  but 
under  sections  S838  and  3839  of  tbe  Code, 
which  provide,  In  speaking  of  subscribing 
witnesses,  that  "If  tbe  witness  is  not  pro- 
duced, or,  being  produced,  cannot  recollect 
the  transaction,  the  court  may  hear  any  oth- 
er evidence  to  prove  Its  execution."  "Proof 
of  handwriting  may  be  resorted  to  in  tbe 
absence  of  direct  evidence  of  execution." 
The  circuit  judges  have  been  accustomed 
in  many  Instances  to  relax  somewhat  of  Its 
severity,  and  assuming  tbat,  under  the  sec- 
tions quoted,  a  certain  discretion  was  con- 
ferred upon  them  In  the  classification  of 
secondary  evidence,  have  required  that  the 
evidence  be  directed  to  proof  of  the  hand- 
writing of  the  malcer  of  the  instrument, 
xsther  than  to  the  handwriting  of  the  sub- 
Bcilbing  witnesses.  The  writer  is  of  the  opin- 
ion that  since  no  better  reason  can  be  assign- 
ed for  the  existence  of  this  rule  than  Its  an- 
tiquity, and  since,  nnder  conditions  at  present 
existing,  the  reason  of  tbe  rule  bas  long 
since  ceased,  the  legislature  might  well  abro- 
gate it,  and  substitute  therefor  another,  less 
arbitrary,  less  technical,  and  better  adjusted 
to  our  Judicial  system. 

2.  Upon  the  trial  of  this  case,  tbe  defend- 
ant offered  in  evidence  what  purported  to  be 
an  oath  of  allegiance  to  the  United  States 
SOTemment,  taken  by  Kellett  Babb,  on  the 
18th  day  of  September,  1865.  before  the  ordi- 
nary of  tl)e  county  of  wlilch  he  was  then  a 
resident  The  obly  evidence  of  tbe  due  exe- 
cutiMi  and  genuineness  of  this  oath  of  allegi- 
ance which  was  submitted  was  the  testimony 
of  a  witness  who  Identified  the  handwriting  of 
the  ordinary  who  attested  the  affidavit  Tbe 
paper  was  offered  In  evidence  tar  the  purpose 
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of  comparls<Hi  of  the  alleged  signature  of  Kel- 
lett Babb,  as  thereon  appearing  with  the  sig- 
nature of  the  same  person  alleged  to  have 
been  written  on  the  deed.  The  court  admit- 
ted this  testimony,  and  to  it  defendant  ex* 
cepted,  ui>on  the  ground  that  there  was  no 
such  evidence  of  the  genuineness  of  this  paper 
as  authorized  its  admission  in  evidence.  Wa 
think  this  objection  well  taken,  and  that  the 
oath  of  allegiance  should  have  been  excluded. 
The  section  of  the  Code  (3840)- under  which 
such  papers  are  admitted  is  not  controlled  by 
those  to  which  we  have  referred  In  the  pre- 
vious dlBcuESlon  of  this  case.  This  paper  be- 
ing collateral  to  the  main  issue  only.  It  was 
not  necessary.  In  the  first  Instance,  to  call  the 
subscribing  witnesses  to  prove  its  execution; 
and  therefore  no  presumptive  evidence,  un- 
der the  rule  we  have  heretofore  considered, 
would  arise  In  favor  of  its  authenticity,  re- 
sulting merely  from  proof  of  the  handwriting 
of  tbe  subscribing  witnesses.  Where  a  paper 
Is  offered  for  the  purpose  of  comparison,  its 
execution  by  tbe  maker  must  be  either  proved 
or  acknowledged  by  bim.  Before  it  could  be 
set  up  as  a  standard  by  which  to  judge  of  the 
genuineness  of  another  paper,  tbe  handwrit- 
ing must  be  established  as  being  that  of  the 
alleged  maker  of  the  collateral  paper.  Its 
force  as  evidence  cannot  be  made  dependent 
upon  inference,  because.  In  order  to  deter- 
mine by  comparison  the  Identity  of  makers  by 
similarity  of  handwriting.  It  Is  of  prime  con- 
sequence that  we  first  establish  a  genuine 
standard;  otherwise.  It  would  be  ImposriUe 
to  reach  even  an  approximately  correct  con- 
clusion. Where  such  a  paper  so  offered  in  evi- 
dence Is  directly  In  Issue,  the  fact  that  it  was 
attested  by  a  public  officer  might  afford  such 
inferential  evidence  of  Its  execution  as  to  au- 
thorise its  admission;  but  the  statute  is  Im- 
perative that  before  It  can  be  admitted  in  a 
collateral  way  for  the  purpose  of  comparison. 
Its  own  genuineness  must  first  be  established. 

8.  As  illustrating  the  principle  stated  In  the 
third  beadnot^,  we  content  ourselves  with 
copying  portions  of  tbe  charge  excepted  to, 
and  which  are  subject  to  the  criticisms  that 
they  amounted  to  an  expression  or  lntlmatl<Hi 
of  opinion  as  to  tbe  weight  of  tne  evidence, 
and  as  to  what  facts  bad  been  proven  on  the 
trial.  One  of  the  extracts  from  the  charge 
to  which  exception  was  taken  was  as  follows: 
"This  is  a  case  in  which  you  have  to  rely  up- 
on Just  such  evidence  as  can  be  obtained,  on 
account  of  the  death  of  persons  who  might 
know  facts.  You  are  left  to  a  limited  source 
for  evidence."  Whether  or  not  tbe  parties 
who  might  have  known  facts  were  dead,  and 
whether  or  not  the  source  from  which  evi- 
dence might  be  derived  was  limited,  were 
questions  of  fact  t(a  the  jury  alone;  and,  if 
they  found  these  facts  to  be  true,  they  might 
take  them  into  consideration  In  determining 
the  probative  effect  of  the  evidence  offered, 
and  tbe  trial  judge  should  not  anticipate  their 
finding  upon  either  of  these  questions,  and 
express  an  opinion,  or  Intimate  one,  etthw  as 
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to  the  character  or  weight  of  the  evidence 
submitted.  The  court  further  charged  the 
Jury:  "It  Is  coDteuded  that  the  deed  was  In 
the  poBseBsion  of  old  man  Babb  at  the  time  of 
hiB  death,  and  among  his  papers.  If  that  Is 
true,  and  you  should  so  find,  then  the  deed  Is 
not  delivered.  But  you  will  look  to  the  evl- 
ence,  and  see  If  this  Is  true.  Mr.  Jackson 
testified  that  the  first  time  he  saw  the  deed 
was  at  Rebecca  Babb's  house.  It  was  oa  the 
day  of  the  APpi'aisement  that,  after  the  es- 
tate had  been  appraised,  Colvllle  Babb,  ad- 
ministrator, told  Rebecca  to  bring  him  the 
deed,  and  she  brought  it,  and*  handed  it  to 
Colvlile,  in  the  presence  of  Mr.  Jackson,  and 
that  he  (Mr.  Jackson)  examined  it,  and  hand- 
ed it  back  to  him,  ColTlUe  Babb;  and  be 
gave  it  ttack  to  Rebecca,  so  Mr.  Jackson 
swears.  Now,  it  Is  contended  that  you  may 
conclude  from  tbia  evidence  that  the  deed 
was  gotten  from  a  place  where  the  effects  of 
old  man  Babb  were  deposited.  It  is  for  you 
to  say  whether  this  Is  a  correct  conclusion,  or 
whether  another  conclusion  Is  equally  or  more 
conect  Does  It  prove  that  particular  concln- 
sioD.  or  does  It  prove  that  ColvUle  Babb  called 
on  Rebecca,  as  the  custodian  of  It,  to  bring  it 
out?  Did  he  tell  her  where  she  could  find 
it?  Did  he  return  It  to  her  to  be  put  back 
anywhere,  or  did  he  return  It  to  her  without 
instructions?  And  what  does  this  testimony 
prove?  That  Is  for  you  to  determine." 
Whether  or  not  the  deed  was  delivered  was  a 
material  question  In  this  case,  and,  In  Id- 
Btnictiug  the  Jury  upon  that  point,  the  court 
had  no  authority  to  thus  take  up  and  recapitu- 
late In  detail  the  testimony  of  one  of  the  wit- 
nesses as  stated  In  that  ground  of  exception. 
In  the  courts  of  this  state.  Juries,  and  not 
Judges,  sum  up  the  evidence.  Judgment  re- 
rersed. 


(17  Qa.  388) 

KEENER  STATE. 
(Supreme  Court  of  Georgia.    Dec.  13,  1805.) 

CORRKCTIOM  OF  MiNCTEB— JORORS  — COU PBTBNOT 
—JNBAMTT  as  a  DbFEKSB — BlTRTtEIT  OV  Proov 
— OONTINUANCK  —  iNSTKOOTIOlti. 

1.  Where  the  minutes  failed  to  show  the 
manner  in  which  ao  indictment  had  been  return- 
ed into  conrt  at  a  given  term,  it  was  not  Improp- 
er for  the  trial  Judge,  at  the  same  term,  to  oral- 
ly direct  the  clerk  to  correct  the  minutes  so  as 
to  make  them  epeak  the  truth  as  to  this  mat- 
ter; and  the  making  aod  entering  of  a  formal 
order  for  this  purpose  was  not  easentlal. 

2.  The  Jurors  alleged  to  have  been  of  kin 
to  the  proBecutor  were  not  related  to  him  either 
by  consanjEuinity  or  affinity,  and  therefore  they 
were  not  disqualified.  Burns  v.  State,  16  S.  £. 
74S.  R9  Ga.  527;  Railroad  Go.  v.  Roberts,  18  S. 
E.  315,  91  Ga.  513. 

3.  Where  insanity  at  the  time  of  the  commis- 
sion by  an  adult  of  an  indictable  act  is  set  up  as 
a  defense,  the  burden  of  proving  the  alleged  in- 
Bonity  by  a  preponderance  of  the  evidence  rests 
upon  the  accused.  Garter  v.  State,  56  Ga.  463; 
Danforth  v.  State,  76  Ga.  614. 

4.  The  motions  to  postpone  the  trial,  and  for 
a  oontinnance,  were  In  the  discretion  of  the  trial 
Judge,  which,  under  the  facts  of  the  present  case, 
tliis  court  will  not  control.  The  requests  to 
sharga  were  not,  In  all  respects,  legal.    In  so 


far  as  they  were  legal  and  pwthient.  they  were 
covered  by  the  general  charge.  The  alleged 
newly-discovered  evidence  was  not,  strictly  speak- 
ing, newly-discovered  evidence  at  all.  The  evi- 
dence introduced  at  the  trial  was  amply  suffi- 
dent  to  warrant  the  verdict,  and  th«e  wis  no 
error  reqniring  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Babnn  county; 
J.  J.  Klmsey,  Judge. 

W.  S.  Keener  was  convicted  of  murder, 
and  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Keener  was  Indicted  for  the  murder  of  Ari- 
zona Moore,  and  was  found  guilty.  His  mo- 
tion for  new  trial  was  overruled,  and  be  ex- 
cepted. The  motion  was  upon  the  general 
grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.  Also,  because  the  court 
erred  in  overruling  the  motion  of  defend- 
ant's counsel  to  posti>one  the  case  for  as 
much  as  two  hours  to  consult  with  defend- 
ant's witnesses,  some  of  whom  were  present, 
and  others  of  whom  had  not  arrived  at 
court;  defendant's  counsel  stating,  in  their 
place,  that  they  did  not  desire  to  continue 
the  case  for  the  term,  If  they  could  avoid  It: 
that  they  had  endeavored  to  have  the  wit- 
nesses all  subpoenaed,  and  had,  through  J. 
M.  York,  applied  to  the  clerk  of  the  superior 
court  for  subpcenas  for  all  of  the  witnesses, 
and  the  clerk  had  refused  to  issue  the  same; 
the  clerk  being  present  in  court,  and  admit- 
ting that  he  liad  refused  to  Issue  said  sub- 
poenas, although  requested  to  do  so  by  said 
York.  Defendant's  counsel  beard  of  said  re- 
fusal some  days  before  the  court  began.  De- 
fendant's counsel  further  stated.  In  their 
^ace,  that  they  had  not  bad  an  oppor- 
tunity of  consulting  said  witnesses;  that 
they  had  not  seen  many  of  them;  that 
they  did  not  know  what  the  witnesses  would 
testify;  that  defendant  had  been  confined 
In  Jail  In  Qahiesville,  and  had  been  brought 
to  Clayton,  Ga.,  where  the  trial  occurred, 
and  confined  In  Jail,  ou  Saturday  last;  that 
the  case  was  called  up  on  Monday  even- 
ing, and  the  court  informed  of  the  ^orta 
made  by  them  to  have  defendant's  wit- 
nesses subptBuaed;  that  the  court  had  or- 
dered the  clerk  to  Issue  subpoenas  for  the 
witnesses  which  might  be  applied  for;  that 
they  had  applied  for  subpcenas  for  20  wit- 
nesses, wbich  had  been  Issued  and  deliv- 
ered to  the  sheriff  for  service;  and  that 
Justice  to  the  defendant  required  that  coun- 
sel should  have  a  reasonable  opportunity 
to  consult  the  witnesses  In  the  case.  The 
court  proposed  to  allow  not  exceeding  one- 
half  hour  for  tbe  purpose.  Defendant's  coun- 
sel refused,  stating  that  this  would  not  be 
sufi3cient  time,  and  that  "this"  was  only 
Tuesday  morning,  and  that  it  had  been  a 
custom  adhered  to,  wltb  few  exceptions,  not 
to  call  the  criminal  docket  before  Wednesday 
morning.  It  was  understood  that  the  case 
would  not  be  called  for  trial  before  Tuesday 
morning. 

Brror  In  not  continuing  the  case  on  the 
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ground  of  the  absence  of  Ira  DIckerson,  a 
material  viltness  for  defendant,  resicllng  In 
said  county,  for  whom  a  subpcena  had  been 
Issued  the  day  before;  the  baillfC  to  whom 
the  sheriff  had  delivered  the  subpoena  stating 
that  he  had  carried  It  to  the  witness'  house, 
and.  finding  the  witness  absent,  had  left  It 
there  for  him;  that  there  was  a  revenue 
warrant  for  him;  and  that  he  was  skipping 
out,  and  was  at  Ridge  Pole,  N.  G.  Counsel 
stated.  In  support  of  this  motion,  that  the 
witness  was  well  acquainted  with  defend- 
ant, having  known  him  many  years;  that 
the  witness  had  not  been  subpcenaed  be- 
cause the  clerk  refused  to  issue  the  subpoe- 
nas when  applied  for;  that  the  witness  was 
not  absent  by  defendant's  leave  or  procure- 
ment; that  he  expected  to  get  the  benefit  of 
the  witness*  testimony  at  the  next  term  of 
court;  tbat  he  expected  to  prove  by  witness 
that,  at  the  time  of  tbe  commission  of  the  al- 
leged offense,  defendant  was  Insane,  and  not 
legally  responsible  for  bis  acts,  nor  capable, 
In  law,  of  committing  any  crime.  In  a  note 
to  this  ground  It  was  stated,  "There  was  no 
[showing]  on  the  part  of  defendant's  coun- 
sel that  defendant  could  not  bare  made  tbe 
motion  to  continue  the  case  himself.  It  not 
being  contended  by  defendant's  counsel  that 
defendant  was  Insane  at  the  time  of  the 
trial." 

Error  In  refusing  to  quash  the  Indictment, 
on  motion  made  before  issue  Joined  in  the 
case,  on  the  ground  that  tbe  minutes  of  court 
were  silent  as  to  tbe  manner  of  the  return  of 
the  bin  of  Indictment;  the  minutes  not  stat- 
ing when,  how,  nor  by  whom  tbe  Indictment 
was  returned  Into  court  In  a  note  to  this 
ground  it  Is  stated:  "The  court  called  on  tbe 
clerk  of  the  court  to  state  how  the  Indict- 
ment came  Into  court,  and  the  clerk  said, 
'By  the  sworn  bailiff  of  the  grand  jury;'  and 
the  court  ordered  the  minutes  to  be  correct- 
ed by  tbe  clerk,  and  made  to  speak  the  truth, 
and  this  the  clerk  did  in  tbe  presence  of  the 
court." 

Error  In  directing  the  clerk  to  amend  the 
minutes  of  the  court  by  Inserting  therein. 
Just  preceding  the  entry  thereof,  "of  said 
Keener  case";  the  same  being  a  bare  entry 
or  statement  of  said  case,  and  not  showing 
tbe  manner  of  the  retnrn  of  the  Indictment 
In  the  same,— a  statement  to  the  effect  tbat 
tbe  sworn  bailiff  of  the  grand  Jury  bad  re- 
turned the  indictment  Into  court  No  order 
In  writing  signed  by  the  Judge  was  entered 
on  the  minntea,  authorizing  said  amend- 
ment. The  Judge  instructed  the  clerk  to 
make  the  minutes  speak  the  truth,  bnt  sign- 
ed no  order  to  have  an  entry  made  on  the 
minntes,  and  signed  no  order  nunc  pro  tunc 
on  the  minutes,  or  to  show  that  the  bill  had 
been  properly  returned,  the  clerk  merely 
stating  that  the  bailiff  of  the  grand  Jury  had 
returned  said  bill.  In  a  note  to  this  ground, 
reference  was  made  to  the  note  to  tbe  ground 
last  above. 

Error  in  r«fii8lnf  to  giro  In  charge  the 


following  written  request  of  defenflant's 
counsel:  "Tbe  Jury  In  this  case,  upon  the 
question  of  sanity  or  Insanity  of  the  defend- 
ant la  to  be  controlled  by  a  preponderance 
of  testimony  upon  tbat  point;  that  Is,  their 
verdict  should  be  rendered  In  favor  of  the 
atate  or  defendant  or,  in  other  words,  In  fa- 
vor of  the  sanity  or  Insanity  of  the  defend- 
ant according  to  a  preponderance  of  evi- 
dence upon  one  aide  or  the  other.  If  the 
preponderance  of  the  evidence  Is  In  favor 
of  the  prisoner,  the  jury  would  be  author- 
ized to  And  him  Insane  at  the  time  the  al- 
leged crime  was  done.  In  auch  case  their 
verdict  should  be  rendered  accordingly.  By 
a  *preponderance  of  testimony'  Is  meant  the 
weight  of  tbe  evidence,  adduced;  and  upon 
this  Issue  the  jury  should  determine  upon 
which  aide  there  Is  tbe  greater  weight  of 
evidence  on  tbe  question  of  Insanity,  and 
shape  a  verdict  according  to  a  preponder- 
ance of  the  evidence.  Tbe  burden  la  upon 
the  state  to  prove  every  essential  ingredient 
of  tbe  offense  beyond  a  reasonable  doubt 
and  tbe  burden  Is  upon  the  state  to  prove 
everything  essential  beyond  a  reasonable 
doubt;  and  that  burden,  so  far  as  the  mat- 
ter of  insanity  Is  concerned.  Is  ordinarily 
satisfactorily  sustained  by  the  presumption 
that  every  pei-sou  of  snfficlent  age  la  of 
sound  mind,  and  understands  tbe  nature  of 
his  acts.  But  when  the  circumstances  are 
all  In  on  the  one  side  and  the  other  (on  the 
one  side,  going  to  show  a  want  of  adequate 
capacity;  on  the  other  side,  going  to  show 
usual  intelligence),— when  the  whole  IS  In,— 
the  burden  rests  where  It  was  In  tbe  begin- 
ning; that  Is.  upon  the  state,  to  prove  the 
case  beyond  a  reasonable  doubt.  The  prose- 
cution takes  upon  Itself  the  burden  of  estab- 
lishing, not  only  the  killing,  but  also  the 
malicious  Intent.  In  every  case.  There  Is  no 
auch  thing  In  tbe  law  as  a  separation  of  the 
ingredients  of  the  offense,  so  as  to  leave 
a  part  to  be  established  by  the  prosecution, 
while  as  to  the  rest  the  defendant  takes 
upon  himself  the  burden  of  proving  a  neg- 
ative. Tbe  presumption  of  Innocence  Is  a 
shield  to  the  defendant  throngbout  the  pro- 
ceedings of  tbe  trial,  until  the  verdict  of  the 
Jury  establishes  the  fact  that  beyond  a  rea- 
sonable doubt,  be  not  only  committed,  tbe 
act.  but  that  he  did  so  with  malicious  in- 
tent Tbe  state  Is  at  liberty  to  rest  upon 
the  presumption  of  sanity  until  proof  of  the 
contrary  condition  Is  given.  But  when  any 
evidence  Is  given  which  tends  to  overthrow 
that  presumption,  why,  tbe  Jury  are  to  ex- 
amine, weigh,  and  pass  upon  It  with  the 
understanding  that  although  the  initiative 
in  presenting  tbe  evidence  Is  taken  by  the 
defense,  the  burden  of  proof  npon  this  part 
of  the  case,  as  well  as  npon  every  other,  Is 
npon  the  state,  to  establish  the  conditions 
of  guilt" 

Error  in  refusing  to  give  the  following 
written  request  of  defendant  In  charge  to 
the  jury:  "It  la  Incumbent  on  the  state  to 
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prove  to  your  satisfaction,  beyond  a  rea- 
sonable doubt,  every  essential  or  material 
element  wblch  the  law  declares  sball  enter 
Into  tbe  offense  of  murder.  In  order  for  a 
man  to  be  capable  of  committing  mnrder 
wtaicb  Is  punishable  by  law,  he  must  [be]  a 
person  of  sound  memory  and  discretion. 
The  law  presumes  every  man  to  be  of  soimd 
memory  and  discretion,  and  accountable  for 
bis  acts,  until  tbe  contrary  is  established 
by  proof.  When  this  is  shown,— I  mean  the 
Irresponsibility  or  lack  of  sound  memory 
and  discretion  In  the  defendant,— it  la  In* 
«umbent  on  the  state  to  overcome  this  proof 
of  Insanity  by  proof  which  convinces  your 
minds,  to  a  moral,  reasonable  certainty,  of 
the  sanity  of  the  defendant,  and  a  conse- 
quent responsibility  for  his  acts.  The  law 
does  not  require  a  defendant  to  Introduce 
witnesses  to  establish  his  innocence.  The 
atate  must  prove  Its  charge  against  the  de- 
fendant. Tbe  law  places  the  burden  of  es- 
tablishing the  truth  of  the  charge  upon  the 
state.  The  defendant  can  establish  his  In- 
nocence by  the  state's  witnesses  as  well  as 
by  testimony  adduced  by  himself.  In  the 
caae  I  charge  you  that,  upon  the  question 
of  the  responsibility  of  the  defendant,  the 
sanity  or  insanity  of  said  defendant  can  be 
shown  by  the  evidence  of  the  state's  wit- 
nesses; and  If  the  state's  witnesses  estab- 
lish tbe  fact  of  tbe  defendant's  lack  of 
-sound  memory  and  discretion  when  the  act 
was  committed,  [to]  your  satisfaction,  you 
would  be  authorized  to  find  the  defendant  ix- 
responsible  for  his  acts." 

Because  J.  B.  Gillespie  and  R.  3.  Garland, 
two  of  the  Jurors  who  tiled  the  case,  were 
related  to  tbe  prosecutor,  Moore,  as  shown 
by  affidavits  attached,  and  were  therefore 
incompetent  jurors.  Further,  because  of 
tbe  newly-discovered  evidence  set  forth  in 
the  affidavits  of  Dr.  W.  J.  Green  and  Dr.  P. 
N.  Duboueay  as  to  the  mental  and  physical 
condition  of  the  defendant.  In  support  of  the 
last  two  grounds,  defendant  submitted  tbe 
affidavit  of  Dr.  Green.  He  is  a  regularly 
licensed  and  practicing  physician  and  sur- 
geon in  Clayton,  Rabun  county.  On  Mon- 
day, August  20,  1895,  being  the  first  day  of 
the  August,  1895,  term  of  Rabun  Bujfflrlor 
court,  he  visited  W.  S.  Keener,  In  his  cell  In 
Rabun  county  Jail,  and  examined  him  with 
a  view  to  ascertaining  bis  mental  condition. 
J.  B.  and  Hubert  Estcs,  counsel  for  Keener, 
asked  deponent,  on  the  night  of  Monday, 
August  26,  1895,  in  tbe  presence  of  Dr. 
Duboueay,  and  before  tbe  commencement 
of  Keener's  trial,  for  deponent's  profession- 
al opinion  as  to  Keener's  mental  condition, 
which  deponent  then  and  there  declined  to 
give,  stating  to  said  counsel  that  he  desired 
to  make  a  further  examination  of  defendant 
before  giving  his  opinion.  After  tbe  trial 
and  conviction  of  Keener,  on  Thursday 
morning,  deponent  told  defendant's  counsel 
that  he  had  made  a  further  examination  of 
Keener,  and  had  come  to  the  condusioa  that 


Keener  was  not  of  sound  mind.  He  found, 
upon  examination,  that  Keener's  brain  was 
congested;  his  nervous  system  was  more  or 
less  deranged;  his  pulse  and  temperature 
were  not  normal;  his  temperature  ranged 
from  99^  to  100;  and  his  color  was  unnatn- 
ral,  changing  often  irrespective  of  the  pulse 
and  temperature.  Taking  all  of  Keener's 
symptoms  together,  deponent  says.  In  bla 
opinion.  Keener  is  not  a  man  of  sound  mind. 
He  cannot  say  to  what  extent  this  mental 
unsoundness  goes,  but  Keener  is  not  a  per- 
son of  natural  or  normal  state  of  mind.  In 
80  far  as  the  term  "Insane"  means  unsound, 
deponent  says  that  Keener  Is  of  unsound 
mind.  Dei>onent  has  received  no  pay  for  tbe 
above  opinion,  and  had  no  contract  or  prom- 
ise of  pay  for  tbe  same  from  any  one.  Also, 
the  affidavit  of  Duboueay.  He  is  a  prac- 
ticing physician  and  surgeon  in  Tallulah 
Falls,  Rabun  county,  and  has  had  much 
experience  in  diagnosing  and  treatment  of 
diseases  of  the  brain  and  nervous  system, 
and  has  acquired  his  Information  from  the 
thorough  examination  of  standard  and  trust- 
worthy books,  pamphlets,  and  lectures  per- 
taining to  said  subject,  and  to  this  Informa- 
tion has  added  his  personal  practice,  expe- 
rience, and  observation  in  the  diagnosing 
and  treatment  of  such  diseases.  He  exam- 
ined Keraer  In  Hall  county  Jail  a  few  days 
after  Arizona  Moore  was  killed,  and  found 
his  temperature  to  be  abnormally  high.  He 
did  not  have  a  fair  opportunity  to  examine 
Keener  In  said  jail,  because  Keener  was 
locked  in  his  cell,  and  the  jailor  refused  to 
allow  Keener  to  come  Into  the  exterior  poi> 
tion  of  the  jail,  to  be  fully  examined;  but 
deponent  did  ascertain  Keener's  tempera- 
ture, and  found  It  to  be  different  from  that 
of  a  healthy  person.  He  there  conversed 
with  Keener,  and  made  as  thorough  exami- 
nation of  him  as  the  circumstances  would 
permit,  but  did  not  then  and  there,  nor  un- 
til now,  form  and  express  any  decided  and 
fixed  opinion,  as  a  medical  man,  as  to  the 
mental  condition  of  Keener.  He  saw  K^n- 
er  while  tbe  latter  was  upon  trial  for  the  al- 
leged murder  of  Arizona  Moore,  and  heard 
the  evidence  adduced  from  the  state's  wit- 
nesses as  to  the  conduct  of  Keener  for  the 
two  years  preceding  his  trial.  Deponent 
could  not,  before  bearing  said  evidence, 
come  to  a  final  and  honest  opinion  as  to  the 
sanity  or  Insanity  of  the  prisoner.  After 
hearing  said  evidence  In  the  llgbt  of  tbe  In- 
formation procured  by  deppnent  from  stand- 
ard legal  and  medl(^  writers,  as  well  as 
medico-legal  authorities,  backed  up  and  sus- 
tained by  deponent's  personal  experience 
and  observation  touching  .mental  diseases, 
he  now,  for  the  first  time,  says  that  In  his 
opinion,  as  a  medical  expert,  Keener  Is  an 
Insane  man,  and  is  a  victim  of  emotional  im- 
pulse, and  that  this  insanity  has  existed  for 
a  considerable  period  of  time;  that  Keener 
was  tmdoubtedly  Insane  when  he  killed  Ari- 
sona  Moore,  and  labored  under  u  irrealst- 


Digitized  by  Google 


KEENEK  e.  STATE. 


31 


Ible  Impulse,  so  far  ai  said  act  was  coDcemed. 
In  hlB  opinion.  Keener  did  not  know  the  differ- 
ence between  tight  and  wrong,  as  to  sucb  kill- 
ing; and,  If  be  did  know  it  was  wrong,  be  was 
afflicted  at  tbe  time  with  emotional  insanity, 
which  brought  him  under  an  irresistible  im- 
pulse to  commit  tbe  killing,  and  he  acted  mi- 
der  the  Influence  of  said  impulse  when  said 
act  was  done.  Deponent  examined  Keener 
in  bia  cell  in  Rabtm  county  Jail  when  Keen- 
er was  brought  back  to  Rabun  county  to  be 
tried;  this  examination  being  made  on  Mon- 
day, the  first  day  of  the  August,  1895,  term 
of  Rabun  superior  court  Deponent  used  an 
ophthalmoscope  in  this  examination,  and 
found  that  Keener's  optic  nerves  were  swol- 
len, dilated,  and  Inflamed;  that  Keener's 
brain  was  badly  congested;  that  bis  temper- 
ature and  pulse  were  abnormal;  that  his 
face  became  flushed  and  pallid,  by  turns.  Ir- 
respective of  bis  temperature  or  pulse;  that 
his  memory  was  very  deficient,  and  almost 
destroyed;  that  his  conversation  was  dis- 
connected and  rambling.  Keener  was  a  sick 
man,  mentally,  at  this  time,  and  bis  conduct 
and  conversation  were  not  feigned.  De- 
ponent never  told  Keener's  counsel  of  this 
final  and  candid  opinion  until  the  making  of 
this  affidavit  Said  counsel  asked  bim  for 
his  opinion,  as  an  expert  physician,  of  Keen- 
er's mental  condition,  but  he  never  told 
counsel  of  bis  opinion  until  after  Keener's 
conviction.  Said  counsel  seemed  to  be  using 
an  honest  and  diligent  efTort  to  procure  tes- 
timony as  to  the  mental  condition  of  their 
client  but  deponent  refused  and  failed  to 
give  counsel  his  opinion  on  the  matter  be- 
fore the  trial,  though  several  times  asked  by 
them  for  tbe  same.  Deponent  beard  said 
counsel,  on  tbe  night  of  Monday,  August  26, 
1895,  ask  Dr.  Green  tor  the  letter's  opinion, 
as  a  physician,  of  Keener's  mental  condi- 
tion; and  Dr.  Green  declined  to  give  coun- 
sel his  opinion,  stating  that  be  desired  to 
make  further  examination  of  defendant  be- 
fore giving  an  opinion.  It  Is  the  opinion  of 
deponent  based  upon  what  he  has  before 
stated^  that  Keener  bad  been  insane  for  at 
least  18  months  before  tbe  killing  of  Ari- 
son^Ioore.  and  that  the  killing  was  an  act 
of  ^^emented  madman,  who  did  not  have 
the  mental  capacity  to  control  or  retain  him- 
self, in  relation  to  said  killing.  For  tbe  first . 
time  after  hearing  the  evidence  in  tbe  case, 
deponent  now  says  Keener  was  insane,  and 
Irresponsible  for  his  act,  at  tbe  time  of  the 
killing.  Defendant's  counsel  used  every  Iion- 
orable  effort  to  obtain  this  opinion  from  de- 
ponent before  their  client's  trial,  and  be  re- 
fused and  failed  to  give  them  the  opinion. 
Also,  the  affidavit  of  two  citizena  of  Rabun 
county  that  tbe  physicians  above  mentioned 
are  honorable,  wnrtby  men,  of  high  standing 
In  their  profession,  and  worthy  of  belief. 
Also,  affidavit  of  four  persons.  Tbey  are  ac- 
quainted with  J.  B,  Gillespie,  one  of  tbe  Ju- 
rors who  tried  Keener,  and  also  with  the  ; 
pnwecutor,  Moore.  Mr.  Joe  Hopper  married 


a  sister  to  Mart  OUIesple,  father  of  J.  B. 
Gillespie,  and  Hopper  was  an  uncle  of  Mrs. 
John  Moore,  mother  of  Arizona  Moore.  This 
relationship  existed  at  the  time  of  tbe  trial. 
Also,  affidavit  of  two  others.  They  are  ac- 
quainted with  R.  J.  Garland,  one  of  the  Ju-  . 
rors  who  tried  plaintiff,  and  with  the  prose- 
cutor, Moore.  James  Hopper,  a  first  cousin 
of  Margaret  Moore,  the  mother  of  Arizona 
Moore,  married  the  sister  of  said  R.  J.  Gar- 
land. This  relationship  existed  at  tbe  time 
the  case  was  tried.  Also,  the  affidavit  of  de- 
fendant's counsel:  They  visited  said  Keener 
several  times  In  said  jail  before  bis  trial. 
That  said  Keener  never  did  give  them,  or  ei- 
ther of  them,  any  Intelligent  information 
about  himself,  his  family,  his  former  life, 
as  to  who  were  his  friends  or  associates,  as 
to  the  killing  of  Arizona  Moore  and  Leona 
Moore,  or  any  other  fact  or  circumstance 
that  would  aid  deponents  In  understanding 
or  preparing  defendant's  case.  That  said 
Keener  seemed  totally  unconscious  about  his 
surroundings,  or  tbe  charges  against  him. 
That  be  appeared  to  bave  almost  no  mem- 
ory or  recollection  of  any  past  act  or  cir- 
cumstance of  bis  life.  Deponents  never 
could  or  did,  by  any  statement,  recital,  or 
presentation  of  tbe  ^onuity  of  tbe  crime 
with  which  he  was  charged,  and  the  awful 
consequence  of  It  and  tbe  impending  dan- 
ger he  was  In,  arouse  in  said  Keener  any  In- 
terest whatever.  He  would  talk  none  at  ail, 
except  when  questioned,  and  bis  answers 
were  delivered  In  monosyllables,  and  were 
often  devoid  of  sense  or  reasoning.  He  was 
reticent,'  gazing  upon  deponent  in  an  Inquisi- 
tive way,  or  abstractedly  staring  about  at 
anything  In  sight.  Deponents  never  saw 
any  appreciable  difference  in  his  manner  or 
In  his  conversation  from  tbe  first  time  they 
ever  saw  him  to  tbe  time  of  his  trial.  De- 
ponent, through  J.  M.  York,  an  uncle  of 
Keener,  tried  to  get  subpcenas  for  several 
witnesses  some  10  days  before  the  conven- 
ing of  the  court  at  which  he  was  to  be  tried, 
but  the  clerk  refused  to  issue  them,  as  said 
York  reported  to  deponents.  Deponents  re- 
side In  Gainesville,  about  60  miles  distant 
from  Clayton.  Deponents  went  to  Clayton 
on  Sunday  evening  before  the  court  began, 
early  Monday  morning.  Deponents  went 
to  work  to  get  witnesses,  and  to  consult 
them.  They  went  to  Keener's  cell.  In  Rabun 
Jail;  found  bhn  the  same  reticent,  uncom- 
municative creature  that  be  was  in  Hall 
county  Jail.  When  deponenta  Informed  him 
that  the  trial  was  now  about  at  band,  and 
that  It  was  absolutely  necessary  for  him  to 
tell  them  all  about  his  case,  "be  seemed  as 
unconcerned  as  If  he  were  a  babe,  and  not 
a  fact  or  word  of  Information  could  we  elicit 
by  the  exercise  of  all  our  skill  and  man- 
agement We  Induced  Drs.  Duboueay  'and 
Green  to  examine  him.  with  an  eye  to  ascer- 
taining his  mentaJ  condition.  The  doctors 
declined  to  give  us  their  opinion,  saying,  la 
substance,  tb«r  wished  to  furtber  [exam- 
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Ine],  and  satisfy  tbenuelves  better."  Wben 
the  case  was  called  for  trial,  on  Tuesday 
momlnff,  about  8  o'clock,  deponents  aslred 
Cor  two  houis'  time  to  consult  witnesses 
vbom  tliey  bad  not  seen,  some  of  whom 
they  had  sent  subpoenas  for.  the  afternoon 
b^ore,  and  who  had  Just  airlved,  and  oth- 
ers who  were  expected  to  arrive  at  any 
time.  Deponents  did  not  hare  time  or  op- 
portunity to  prepare  the  case  for  trial.  They 
exercised  due  dlUemce  In  preparing  fbr  tri- 
al. Their  said  dlent,  said  Eeenw,  was  abso- 
lutely of  no  assistance  to  them,  but  was  as 
unconcerned  and  as  uncommuDlcatWe  as  an 
idiot  D^nents  answer  that  they  never, 
^ther  of  them,  bad  any  knowledge  or  in- 
formation of'  the  newly-dlecorered  evidence 
set  forth  In  the  affidavits  of  Dni.  Dnboueay 
and  Green  nutll  after  the  trial  and  convlc* 
tlon  of  said  Keener,  althongh  they  diligently 
stroTo  to  obtain  an  expression  ttt  opinion 
from  both  said  physldans,  but  both  of  them 
declined  to  give  It  Deponents  never  knew 
er  heard  of  any  relationship  between  the 
prosecutor,  Moore,  and  the  Jurors  Garland 
and  Gillespie,  until  after  the  trial  and  con- 
viction of  said  Keener.  Deponents  aver  that 
said  Keener  was  totally  incapable  of  mak- 
ing a  statement  in  court;  that  he  never  did 
give  them  a  connected  statement  or  recital 
of  any  facts  or  cireumatancea,  but  only  an- 
swered their  questions,  and  these  answ^s, 
almost  invariably,  omtisted  In  the  reply,  "I 
don't  remember,"  '1  can't  tell,"  or  "I  for- 
get" Deponents  could  not  make  a  motion 
to  c<nitinue,  as  they  did  not  know  anything 
about  any  witness,  or  which  one*  would 
swear,  or  what  efforts  had  been  made  to  snb- 
pcena  them;  "many  other  facts  touching  the 
case." 

J.  B.  Estes  and  Hubert  Estea,  for  plaintiff 
in  error.  Howard  Thompson,  Sol.  Gen.,  and 
J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 

FEB  CURIAM.    Judgment  affirmed. 


(97  ChL  179) 

KING  et  al.  t.  MEYER  et  aL 
(Snpmne  Coart  of  Georgia.    Dec.  2,  1895.) 
Pk&oticb  in  Civn.  Cases— Pkbmatdrb  Triau 
An  examioatioD  of  the  record  Aoe»  not 
disclose  that  there,  was  any  abuse  of  discretion 
in  setting  aside  the  verdict  and  jadgnient  obtain- 
ed by  the  phiintifih  in  -error  in  the  court  below  at 
the  same  term  at  which  they  were  rendered. 
M'hether  the  case  was  or  was  not  legally  ripe 
for  trial,  it  is  manifest  that,  under  the  rules  of 
practice  prevailing  in  that  court  the  case  waa 
tried  prematurely,  and  the  vodict  and  Judgmmt 
Improvidently  allowed. 
(Syllabus  by  the  Court) 

Error  from  city  court  ot  Atlanta;  How- 
ard Tan  Epps,  Judge. 

Action  by  O.  E.  Khig  and  another,  part* 
ners,  as  King  &  Withers,  against  Oustav  A. 
V.  Meyer  and  uiother.  In  attachment  From 
a  Judgment  for  plaintiffs,  defendants  bring 
error.  Affirmed. 


Tb»  fallowing  la  Qie  (rfBclal  report: 
King  &  Withers  sned  out  an  attachment 
against  O.  A.  F.  Meyer  and  Mrs.  Lucy  A. 
Meyer,  retnmaUe  to  the  March  term,  1896, 
of  the  dty  court  of  Atlanta.   At  that  tenn, 
on  March  4. 1885,  they  ffied  their  dedaration 
In  attachment  seeking  to  recover  damages 
from  def endante  because  of  .  the  alleged 
breach  by  defendants  of  a  contract  tonchUig 
tlie  sale  of  certain  lands,  etc.   On  March  6* 
1890,  plaintiffs  obtained  verdict  against  de- 
fendants for  $8,500,  the  amount  tor  which 
the  attachment  was  sued  out  and  Judgmmt 
waa  entered  thereon.   Defendants  at  the 
same  term  moved  to  set  aside  the  verdict 
and  judgment,  on  the  grounds:  (1)  The  case 
was  not  triable  at  the  term  of  the  court  and 
on  the  day  at  which  It  was  tried.   The  caae 
was  upon  an  attachment,  which  Issued  and 
was  apparently  filed  In  office,  on  February 
12,  18^  returnable  to  the  March  term,  1895, 
of  the  court  and  levied  by  service  of  siun- 
mons  of  ganilshment  on  that  day.  Tha 
declaration,  was  filed  March  4,  1896,  the  first 
d^  of  said  March  term.   There  was  no  serv- 
ice on  defraidants  before  the  March  term, 
and  none  upcm  them  at  the  rendition  of  the 
Judgment  (2)  Because  the  case,  at  the  time 
of  the  trial  and  rendition  of  tli6  verdict  and 
Judgment  was  not  in  default   It  had  not 
been  called  for  trial  by  the  court  under  the 
rule  and  practice  of  the  court  and  order  of 
the  coart  on  ttie  call  of  the  appearance  dock- 
et In  said  court   The  case  waa  not  in  de- 
fault and  ready  for  Judgment   It  apprara 
from  the  docket  of  the  court  and  on  the  face 
of  the  record  that  this  case  was  not  for  trial 
at  the  date  of  the  rendition  of  this  Jndfnnent. 
(3)  Because  Ij^t  attachment  issued  for  and 
levied  In  Dekalb  county  was  not  levied 
and  ffied  In  said  conrt  20  days  before  the 
term  to  which  said  case  was  made  returna- 
ble, the  March  term,  1^5,  of  said  court  (4) 
Because  the  court  had  no  Jurisdiction  of  the 
attachment  case^  and  It  was  Irregalarly  and 
Illegally  returned  to  said  court  He  defend- 
ante  last  resided  in  the  county  of  Dekalb, 
and  lived  upm  the  land  levied  upon  by  tbe 
attachment  declared  upon  In  said  case  at  the 
time  of  the  wrong  complained  of  l^the 
plalntitfa'  declaration.    These  tacts  afpear 
upon  the  face  of  the  record  In  the  case.  The 
.attachment  waa  sned  out  upon  the  ground 
that  def^ndanta  resided  out  of  the  state  of 
Georgia.   It  was  levied  upon  land  lying  In 
Dekalb  county,  and  also  by  service  of  sum- 
mona  of  garnishment  on  a  corporation  in  Ful- 
ton county.    (5)  Because  the  JudKment  waa 
not  authorised  by  the  pleadings,  and  waa 
token  and  rendered  against  the  rule  and  or^ 
da  of  the  court  published  as  to  such  cases. 
(6)  Because  the  Judgment  and  order  of  the 
court  against  the  notes  signed  by  plaintiffs, 
and  thedeed  made  by  defendants  to  plalntlCTa, 
and  Leld  In  escrow,  to  be  delivered  on  the 
payment  of  said  notea,  waa  Irregular  and 
Illegal,  in  that  they  were  the  notea  of  the 
plalntitta,  and  the  deed  waa  the  property  of 
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the  plaintiffs  on  the  payment  of  their  said 
notes;  and  the  notes  and  deed  were  not  sitcb 
effects  as  were  In  reach  of  process  of  gai^ 
nlshment  at  their  Instance,  and  against  which 
said  Judgment  sbonld  hare  been  rendered. 
It  appears  that  the  garnishee  answered  that 
It  had  In  hand  only  two  promissory  notes, 
for  33,760  each,  signed  by  plaintiffs,  and 
payable  to  aald  defendants;  that  said  notes 
were  not  Indorsed,  and  were  left  with  the 
garnishee,  together  with  a  deed  held  In  es- 
crow, which  deed  was  to  be  dellTered  on  the 
payment  of  said  notes.  By  an  amendment 
to  the  declaration  In  attachment,  allowed  In 
open  court  March  6,  1895,  plaintiffs  prayed, 
among  other  things,  for  judgment  that  the 
garnishee  be  required  to  deliver  to  the  8her< 
Iff  said  notes  and  deed,  and  that  the  sheriff 
be  directed  to  sell  the  same  at  public  outcry, 
after  the  usual  manner  of  sheriffs'  sales,  and 
that  the  proceeds  of  such  sale  be  applied  to 
the  payment  of  plaintiffs'  demand.  The 
Judgment  of  the  court  directed  that  the  prop- 
erty attached,  to  wit,  the  realty  lying  in  De- 
kalb county  and  the  notes  and  deed,  be  sold 
In  the  usual  manner  of  sheriffs'  sales,  and 
that  plaintiffs  recover  out  of  the  proceeds  of 
said  sale  (8,500  and  costs;  and  there  was 
Judgm^t  against  the  garnishee  that  It  de- 
liver to  the  sheriff  the  notes  and  deed. 

Upon  the  hearing  of  the  motion  no  evi- 
dence was  Introduced.  The  court  passed  an 
order  setting  aside  the  verdict  and  Judgment, 
to  which  ruling  plaintiffs  excepted.  In  a 
note  to  the  bill  of  exceptions,  the  Judge  be- 
low states:  "When  the  Neal  pleading  act 
went  Into  effect,  the  court,  as  enjoined  by 
the  act,  established  the  practice  of  calling 
the  appearance  docket  In  open  bar  meeting 
on  Tuesday  after  the  first  Monday  In  every 
term.  As  the  city  court  has  sbc  terms  a  year, 
the  court  has  repeatedly  called  the  appear- 
ance docket  since  that  time.  Before  that 
act,  tinder  the  practice  as  It  existed  in  the 
city  court,  a  case,  even  If  It  appeared  to  be 
In  default,  could  not  be  advanced  for  Judg- 
ment or  verdict,  unless  It  was  called  up  by 
counsel  In  open  bar  meeting,  and  leave  for 
judgment  or  verdict  granted  by  the  court 
Immediately  on  the  passage  of  the  Neal  act, 
the  court  announced  to  the  bar  a  change  In 
the  rule  of  practice,  and  the  new  rule  has 
ever  since  been  In  practice  as  follows,  to  wit: 
All  cases  which,  on  the  call  of  the  appear- 
ance docket,  have  been  carried  to  the  default 
l^y  the  judgment  of  the  court,  may  be  called 
np  at  any  time  by  counsel  for  Judgment  or 
verdict,  and  no  request  for  leave  need  be 
made  as  heretofore  practiced.  Plaintiffs' 
counsel  called  this  case  up  before  Judge 
Westmorland,  In  the  absence  of  the  r^ular 
Jndge,  who  was  presiding  In  the  place  of  the 
regular  judge,  be  being  unavoidably  detain- 
ed out  of  the  city,  the  case  not  being  In  order 
for  advanced  hearing  under  either  one  the 
atwve-etated  practice  mles.  No  leave  was 
obtained  at  any  open  bar  meeting,  nor  was 
tbe  ewe  carried  to  on  entry  of  defanlt  by  the 


Judgment  of  the  court.  On  the  contrary, 
tbe  court,  at  the  first  call  of  the  appearance 
docket,  under  the  Neal  act,  on  reaching  the 
first  attachment  case,  announced  to  the  bar 
that  Its  construction  ct  the  law  was  that  the 
amended  city  court  act,  allowing  Judgments 
and  verdicts  at  the  first  term,  applied  to  ctvU 
suits  brought  by  petition  filed  In  the  clerk's 
office,  and  not  to  attachment  cases;  that  the 
attachment  laws  were  not  repealed  or  affect- 
ed by  the  amended  city  court  act,  but  that 
tbe  plaintiff  had  the  whole  term  to  file  his 
declaration  In,  and  the  defendant  had  tbe 
whole  term  to  file  his  plea;  and  the  court  an- 
nounced that  It  would  not  enter  'default*  In 
attachment  cases,  but  would  simply  pass 
them.  The  same  announcement  was  made 
to  the  bar  on  reaching  the  first  attachment 
case  on  tbe  appearance  docket  on  which  the 
present  case  api>nared,  ajjtd,  when  this  case 
was  reached,  tbe  court  passed  it  without  any 
entry  of  default  The  case  bad  not  there- 
fore, been  carried  to  the  default  by  tbe  court, 
and  was  not  In  default  In  fact  and  It  was 
not  In  order  for  verdict  when  called  up  by 
plaintiffs'  couhsel  and  verdict  rendered;  and 
hence  tbe  court  set  It  aside,  both  because  It 
was  not  In  order  under  the  practice  rule  of 
this  court  and  not  ripe'  for  trial  under  tbe 
law  Itself." 

W.  H.  Terrell  and  Glenn  &  Rountree,  tor 
plaintiffs  In  error.  Candler  ft  Thomson,  for 
defendants  In  emr. 

PER  CURIAM.  Judgment  affirmed. 

m  Qs. «») 

coNSTmmoN  pub.  OO.  t.  stbqall. 

(Soireme  Court  of  Georgia.    Jan.  27, 1886.)' 

Li  BSL— DbCLABATIOK— DtHURBBR. 

1.  Tbe  declaration,  as  it  appeara  lo  the  rec< 
ord,  without  amendment  Beta  forth  a  canae  of 
action,  and  tbe  general  demurer  thereto  was 
^opo'ijoTemiled. 

2.  The  office  of  a  demurrer  Is  to  teat  the 
legal  BuflSdency  of  a  declaration  upon  tbe  facts 
aa  they  are  therein  alleged,  and.  being  bo  limited, 
its  acope  cannot  by  an  agreed  atatemeat  of  facts 
which  neither  amends  nor  porporta  to  amend  the 
declaration,  be  extended  to  cover  qoeetions  wbldi 
might  ariae  upon  a  motion  for  nonanit  upon  a 
Btatement  of  faets  otiierwise  than  by  the  deda- 
ration  aKN;uing. 

(SyUabua  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  John  Stegall  against  the  Con- 
stitution Publishing  Company.  From  a  Judg- 
ment overruling  a  demurrer  to  the  dedara 
tion,  defendant  brings  error.  Affirmed. 

Tbe  following  is  the  official  report: 

Btegall  brought  bis  action  against  tbe  Ah 
lanta  Constitution  Publishing  Company  for 
an  alleged  libelous  publication.  The  de- 
fendant filed  a  demurrer  to  tbe  declaration  In 
connection  with  the  amended  declaratlm  and 
agreed  Btatement  of  facts  as  ffied  In  tbe  case, 
which  demurrer  was  overruled,  and  to  this 
mlliv  the  defendant  excepted.  The  dedara- 
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tlon  alleged:  On  October  6.  1898,  d^endant 
printed,  publlsbed,  and  drcnlated,  concerning 
petitioner,  the  folkiwlng  false,  maUdons,  and 
libelous  words:  "Says  They  Blew  It  In. 
John  Stegall,  a  butcbw,  who  haa  figured  in 
police  circles  before,  was  arrested  last  night, 
charged  with  stealing  ^  from  a  yonng  boy 
named  Valentine.  The  amount  had  been 
glren  with  which  to  pay  a  bill.  Stegall  says 
that  they  blew  It  In  together,  and  that  this  is 
all  there  is  in  the  affair, "—all  of  which  words 
or  publication  Is  absolutely  false,  malicious, 
and  libelous.  Defendant  printed,  published, 
and  circulated  said  libelous  publication  In  a 
paper  called  the  Atlanta  Constitution,  which 
has  a  Tory  extensive  circulation  In  Atlanta 
and  other  idaees,  and  which  paper,  on  Octo- 
ber 6,  1883.  contained  the  above  libel;  said 
publication  brandhig  petitioner  as  a  thief  and 
frequenter  of  police  conrt  Petitioner  has 
lived  in  Atlanta  dnce  1866,  has  never  been  in 
the  police  courts  on  any  charge,  but  has  al- 
ways been  an  honest,  sober,  and  upright 
GhrisUau  gentleman,  and  at  no  time  a  party 
to  any  such  criminal  transaction  aa  la  referred 
to  in  said  libelous  publication.  On  the  night 
referred  to  In  the  publication  he  was  at  heme, 
with  his  family,  and  did  not  leave  home.  He 
Is  not  acquainted  with  anj  young  boy  named 
Talentine,  n^r  had  he  ever  heard  of  such  a 
person  previous  to  the  time  of  said  publica- 
tion, publication  is  of  a  very  damaging 
character,  both  to  him  and  his  family,  expos* 
ing  him  to  public  hatred,  ridicule,  and  con- 
tempt, greatly  Injuring  his  business,  cauatng 
him  to  lose  a  very  lucrative  employment,  In- 
juring and  destroying  Ua  former  credit  and 
mercantile  standing,  and  causing  his  former 
good  name  to  be  a  by-word  In  the  mouths  of 
his  enemies,  and  a  shame  to  Umself  and  his 
friends.  Tlie  libel  circulated  by  so  powerful 
a  corporation  would  ruin  the  character  and 
reputation  of  any  man,  and  disgrace  him  In 
the  eyes  of  the  people  of  the  state.  Peti- 
tioner's name  is  John  Stegall,  and  at  the  time 
of  said  publication  he  was  a  butcher,  and 
said  publication  haa  damaged  htm  f9,650.50. 
No  amendment  to  the  declaration  appears  In 
the  record,  though  it  ia  specified  In  the  bill 
of  exceptions  as  materiaL  By  mistake  the 
cleric  of  the  cowrt  below  haa  attached  to  the 
bill  of  exceptions  a  certificate  evidently  meant 
u  a  certificate  to  the  record,  and  to  the  rec- 
ord what  was  meant  as  a  certificate  to  the 
bill  of  exceptions.  In  the  first-named  cer- 
tificate he  states  that  the  dockete  of  the  court 
do  not  show  that  any  such  amendment  was 
filed,  nor  does  he  nor  any  of  his  deputies  re- 
member filing  such  an  amendment;  and  that 
he  haa  looked  diligently  for  the  amendment, 
and  Inquired  repeatedly  of  the  attorneys  In 
the  case  for  it,  but  has  never  been  able  to 
find  It.  His  certificate  contains  a  similar 
statement  aa  to  the  order  overruling  the  de- 
murrer, which  was  also  spe<dfied  in  the  bill 
of  exceptions  as  material  to  be  transmitted 
to  this  court 
The  agreed  statement  of  ffects  was:  On 


October  6,  1893,  defendant  pnUlshed  a  pap« 
containing  the  words  set  out  in  the  declara- 
tion, alleged  to  be  Ubelous.  Plaintiff  is  the 
only  person  named  John  Stegall  who  redded 
at  that  time  in  Fultim  county,  and  he  waa  at 
that  time  a  buteher,  and  the  publication,  ao 
far  as  it  refers  to  him,  Is  not  true.  A  re- 
porter of  the  paper  saw  a  person  named 
Will  Stegall  under  arrest,  charged  with  the 
crime  set  out  In  the  publication  complained 
of.  The  reporter  and  defendant,  as  a  matter 
of  fact,  had  no  malice  towards  plalntUf,  and 
he,  by  error,  r^rted  to  flu  paper  *'John  Ste- 
gall, a  butcher,"'  in  describing  said  arrest. 
Instead  of  "WUl  StegalL**  It  was  the  pur- 
pose of  the  reporter  to  refer  to  said  WIU  Ste- 
gall, but  he  did  actually  and  in  error  refer  to 
John  Stegall.  The  demurrer  was  on  the 
grounds:  "No  cause  of  action  is  set  out  in  the 
dedaratton,  amendment,  and  agreed  atate- 
ment  of  facts,  because  said  pleadings  and 
agreement  not  only  fall  to  show  that  defend- 
ant Intended  to  refer  to  plalntUf  In  mairiny 
the  publication,  but  afflnnatlvely  show  that 
defendant  intended  to  refer  to  tlie  proper 
person,  and  ued  plaintifTs  name  by  mfa- 
take."  Further,  because  whUe  said  pleading 
and  agreement  show  that  plaintifTs  name 
was  used  in  the  article,  they  fall  to  show 
that  plaintlfF  was  the  person  whom  said  ar^ 
tl<de  Intended  to  describe,  and,  on  the  con- 
trary, afflrmaUvely  show  that  he  was  not  the 
person  whom  said  article  was  intended  to 
describe. 

Dorsey,  Brewster  &  Howell,  for  plalntUf  In 
error.    J.  B.  Stewart,  for  defendant  in  error. 

PBB  OUBIAM.    Judgment  affirmed. 

97  OA.  SSL) 

GBOBOIA.  G.  &  N.  BT.  OO.  v.  WATKINS. 

(Supreme  Court  of  Georgia.    X>ec.  2,  1805.) 
Carribbs— Action  for  Injdbibb— iHSTRDnrioifih— 

CONTKIBUTORT  NbOLIOBNOB. 

1.  The  charge,  as  a  whole,  fairly  SDhnutted 
the  issues  InToiTed,  and,  in  so  far  as  ft  dealt 
with  the  qneBtion  as  to  what  degree  of  diligence 
should  be  reqnired  of  the  plaintiff,  was  substan- 
tially in  accord  with  the  rullnes  of  this  court  in ' 
Rhodes  v.  Railroad  Co.,  10  S.  E.  922,  84  Ga. 
320.  Railroad  Co.  v.  PhiUips.  17  S.  B.  952,  91 
6a.  527.  and  Railway  Oo.  v.  Hughes,  17  8.  B. 
949,  92  Ga.  388. 

2.  If  additional  Instractions  as  to  the  pre- 
sumptive capacity  of  a  person  abore  the  age  of 
14  years  would  have  been  perttnent  or  appropri- 
ate, they  should  have  been  specially  requested. 

8.  The  evidence  fully  warranted  the  verdict, 
and  there  was  do  erroi  in  refusing  to  set  it  aside.* 
(Syllabus  by  the  Conrt) 

Brror  from  idty  court  of  AOanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  William  W.  Watklns,  by  his  next 
friend,  against  the  Georgia,  Carolina  &  North- 
ern Railway  Company,  to  recover  damages 
for  personal  injuries.  From  a  Judgment  for 
plalntlfl^  defendant  brings  error.  Affirmed. 

The  ftdlowlng  Is  the  <rfDcial  r^rt: 

The  plaintiff,  a  boy  of  15  years,  went  with 
his  father  and  brother  upon  an  excursion 
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from  Atlanta  to  LawrenceTllle.  Retnrnlnff 
on  tbe  erening  of  the  same  day,  he  mounted 
the  stepe  of  one  of  the  cars  in  the  train.  In- 
tending to  go  inside  of  the  car.  He  was  not 
tbra  with  his  father  or  brother.  The  train 
wafl  crowded,  and  the  platforms  of  this  car 
and  the  one  next  wece  filled  with  persons 
standing  thereon;  and  plaintiff  failed  to  get 
further  than  the  step  on  which  he  was  stand- 
ing, holding  to  the  iron  railings.  The  train 
mored  off,  and,  after  running  a  short  dis- 
tance, the  step  on  which  he  was  standing 
struck  a  rock  or  other  obstruction  close  by 
the  track,  sbatterlng  the  step,  and  throwing 
plaintiff  to  the  gronnd,  bruising  him,  and 
breaking  his  kneecap,  from  which  he  endured 
intense  pain,  and  was  still  suffering  from  the 
Injury  two  years  after  It  occurred.  He  ot>- 
tained  a  verdict  for  |400,  and  a  motion  by  the 
railroad  company  for  a  new  trial  was  over- 
ruled. The  motion  alleged  that  the  verdict 
was  contrary  to  law  and  evidence,  and  as- 
signed errors  on  the  following  parts  of  the 
charge  to  the  jury:  "The  degree  of  diligence 
that  the  law  requires  of  tbe  plaintiff  was 
that  care  which  would  reasonably  be  ex- 
pected of  a  boy  of  his  age  and  capacity.  You 
heard  the  testimony  as  to  his  age;  you  saw 
him  when  he  was  upon  the  stand;  aud.  In 
passing  upon  what  degree  of  care  he  should 
have  exercised  on  that  occasion,  yon  may 
take  Into  consideration  his  appearance  on  the 
stand,  his  manner  of  testifying,  and  the  ca- 
pacity tliat  he  exhibited  while  a  witness  on 
the  stand.  As  I  stated  to  yon,  the  care  that 
the  law  requires  of  blm  was  that  care  which 
might  be  reasonably  expected  of  a  person  of 
Ills  age  and  capacity,"— error  in  treating  plain- 
tiff as  a  child  of  tender  years,  whereas  the 
charge  ought  to  have  been  that  the  diligence 
or  care  required  of  him  by  law  was  ordinary 
care  and  diligence,— that  Is,  that  care  which 
every  prudent  man  takes  of  his  own  property; 
and  In  falling  to  state  that  a  young  person 
of  plalntlfTs  age  Is  presumed  to  be  capable 
of  realizing  danger,  and  of  exercising  the  nec- 
essary forethonght  and  caution  to  avoid  It, 
and  is  presumably  chargeaUe  with  diligence 
for  his  own  safety,  where  the  i>erll  Is  palpable 
and  manifest  "If  you  find  from  the  evi- 
dence In  the  case  tbat  the  plaintiff  was  at- 
t^ptlng  to  go  upon  defendant's  coach,  and 
that  he  was  obstructed  In  the  way  by  other 
passengers,  and  that  he  could  not  promptly 
get  in  the  coach,  and,  while  he  was  endeav- 
oring to  make  his  way  In  the  coach,  the  step 
lie  was  standing  on  was  knocked  off  by  an 
obstruction  on  the  track,  and  ytiu  find  from 
the  evidence  In  the  case  that  in  leaving  the 
step  in  Uiat  condition,  and  allowing  an  ob- 
struction upon  tbe  track,  such  as  would  knock 
the  step  from  Its  place,  tbe  defendant  was 
not  In  the  exercise  of  that  diligence  that  the 
law  requires,  tbe  plaintiff  would  have  the 
right  to  recover,"— error  In  that  the  charge 
-was  calculated  to  withdraw  the  attention  of 
the  jury  from  the  diligence  required  of  the 
Sdalntlff,  and.  In  .eflCect^  tnfonned  tbe  Jury 


that,  under  the  facts  as  related,  the  plaintiff 
would  not  be  chargeable  with  a  want  of  care 
and  diligence,  thereby  making  the  sole  Issue 
In  the  case  whether  defendant  wob  negll- 
ge&t. 

Brwln,  Cobb  &  WooUey,  for  plaintiff  in  er> 
ror.   A.  A.  Meyer,  for  defendant  In  error. 

PBB  OUBIAlf.   Judgment  afBimed. 


(87  Oa.  311) 

HOLLINQSWORTH  v.  NORTH  AHBBI- 
OAN  DEPOSIT  &  INVEST- 
MENT OO.  et  aL 

(Supreme  Court  of  Georgia.    Dec  21,  1805.) 

Fbaud  —  Canoelution  or  Mortoagb  — Partibs. 

It  appesri&g  from  the  facts  alleged  that 
there  waa'  equity  in  the  pIaii)tiff*B  petition  as  to 
all  the  defendants,  mclomng  the  ooe  wlio  filed  a 
demurrer  thereto,  it  was  error  to  sustain  that 
demurrer  and  to  dismiBS  the  petition  as  to  that 
defendant  As  there  co\ild  be  no  proper  deter- 
mination of  the  application  for  injonction  with- 
ont  having  him  before  the  coart,  direction  is  giv- 
en that  tbe  order  sustalntDg  the  demurrer  be  set 
af^de,  and  that  the  application  lor  Injonctkm  be 
then  heard  upon  its  merits. 
!:Sylliibuii  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Isaiah  L.  HolUngsworth  against 
the  North  American  Deposit  &  Investment  , 
Company  and  others  to  cancel  a  deed,  and 
for  injunction  and  other  relief.  From  a 
Judgment  dismissing  the  action  as  to  defend- 
ant A.  B.  Clampet  plaintiff  brings  error.  Re- 
versed, with  direction. 

The  following  Is  the  official  report: 

Holllngsworth  filed  his  petition  for  injunc- 
tion, etc.,  against  the  North  American  In- 
vestment &  Deposit  Company,  A.  B.  Clam- 
pet, and  J.  M.  Oraden.  Oraden  was  person- 
ally served.  Service  was  made  on  Clampet 
by  serving  his  "alleged  attorney."  It  was  al- 
leged in  tbe  bill  that  the  Investment  and  de- 
posit company  was  a  nonresident  of  Georgia, 
and  ttiat  Clampet  was  a  nonresident  of  Geor- 
gia. At  the  bearing  for  Injunction,  defend- 
ant's counsel  admitted  that  be  had  waived 
service  by  publication  as  to  Clampet,  and 
would  make  no  point  upon  any  lack  of  such 
service.  Neither  the  Investment  and  deposit 
company  nor  Graden  appeared  or  pleaded  or 
answered.  The  Investment  and  deposit  com- 
pany was  regularly  served  by  publication, 
the  order  for  such  service  reciting  that  U 
was  a  foreign  corporation  and  had  no  agent 
resident  In  Georgia  on  whom  service  could 
be  perfected.  Upon  the  hearing,  the  court 
refused  the  Injunction  prayed  for,  and  sus- 
tained tbe  demurrer  of  Clampet,  and  dismiss- 
ed the  action  as  to  Clampet  Plaintiff  ex- 
cepts, ailing  that  tbe  court  erred  in  refus- 
ing to  grant  the  Injunction  as  to  alt  of  the 
defendants;  In  refusing  tbe  Injunction  as  to 
Clampet;  In  refusing  the  Injunction  as  to 
Onden;  in  refusing  the  Injonctlon  as  to  the 
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InveBtment  and  deposit  company;  In  snataln- 
Ing  the  demurrer  qf  Glampet;  and  in  dia- 
misBing  the  action  aB  to  Clampet;  farther, 
in  making  any  order  and  decree  upon  Clam- 
pet's  demnrret,  sustaining  the  same,  on  July 
1.  1895.  In  a  note  to  this  ground,  the  court 
states:  "If  this  ground  intends  to  except  to 
the  time  of  hearing  and  passing  on  the  de- 
murrer, it  was  filed  Juue  27,  1894,  serrlce 
and  notice  accepted.  It  was  entered  on  the 
motion  docket  for  bearing,  as  is  the  practice 
In  this  circuit,  was  argued  at  the  same  tln^e 
as  the  application  for  Injunction,  without  ob- 
jection by  counsel,  and  regularly  passed  on 
accordingly." 

The  petition  alleged:  "On  May  6, 1892,  the 
North  American  Investment  and  Deposit 
Company,  through  Its  agent,  C.  W.  Comstock, 
solicited  petitioner  to  borrow  money  from  It. 
and  secure  the  notes  given  for  the  loan  by  a 
mortgage  deed  to  land  owned  by  i>etitloner, 
lying  In  Clayton  county  [describing  it],  and 
then  and  now  well  worth  $:j,000.  Comstock, 
as  the  agent  of  said  company,  and  duly  au- 
thorized to  contract  for  it,  and  to  negotiate 
loans,  and  to  secure  the  same  in  the  man- 
ner above  mentioned,  on  said  day  and  at 
dlrers  other  times.  Importuned  petitioner  to 
accept  a  loan  from  said  company,  and  secure 
it  with  said  land,  setting  forth  In  the  most 
glowing  colors  the  many  advantages  to  be 
derived  in  borrowing  from  his  company.  Pe- 
titioner listened  gladly  to  Comstock'a  elo- 
quence, and,  being  poor  and  in  great  need  of 
money,  flually  yielded  to  his  Influence,  and 
'  Agreed  to  negotiate  a  loan.  Comstock  rep- 
resented that  his  company  was  then  and 
there  perfectly  solvent,  with  millions  at  its 
back.  Petitioner  had  no  reason  to  doubt  the 
trnthfulness  of  the  representations  then 
made  by  Comstock  as  such  agent,  and  was 
wholly  unfamiliar  with  the  tricks  of  the 
trade.  He  accordingly  executed  and  deliver- 
ed to  said  company  his  note  for  (1,000,  dated 
^ay  6,  1892,  due  May  6.  1897,  and  payable 
to  said  company,  and  10  other  promissory 
notes,  each  for  $35,  being  for  interest  due 
semiannually  on  said  principal  note.  On 
said  notes,  $90  of  interest  is  already  due. 
Coplea  of  all  the  notes  are  attached.  To 
secure  said  notes,  he  executed  and  delivered 
to  defendant  a  deed  or  equitable  mortgage 
to  the  land,  and  said  company  then  and 
there  executed  Its  bond  for  titles  to  the  land 
to  petitioner.  He  expected  the  money  at 
once,  and  so  stated  to  said  company,  its 
agents,  etc.;  but  said  agent  then  and  there 
represented  to  him  that  the  f 1,000  would  be 
sent  in  a  few  days,  and  tliat  petitioner  need 
give  himself  no  concern,  and  petitioner  be- 
lieved such  would  be  the  case.  He  bad  no 
suspicion  of  the  frand  which  was  then  being 
practiced  by  said  company  and  its  agent  on 
him,  though  he  thought  the  transaction  some- 
what nnbosinessUke,  and  demnrred  to  the 
same,  but  was  persuaded  by  said  agent  that 
It  would  be  all  right  Some  time  passed, 
and  he  began  to  have  his  snspldons  aiouaed. 


He  called  on  said  agent  and  the  company, 
and  inqnlred  about  the  matter,  and  was 
again  put  off.  Months  passed,  and  with  one 
pretense  and  another  the  company  delayed 
the  payment.  His  own  creditors  were  preos- 
ing  him,  and  the  very  object  he  bad  In  view 
in  negotiating  the  loan  was  about  to  be  de- 
feated. Be  again  'importuned  said  agent 
and  the  company  either  to  return  his  deed 
and  notes,  or  to  pay  the  money;  but  they 
continued  to  excite  hopes  only  to  be  blighted. 
Finally,  Clampet  came  to  Atlanta,  as  the 
agent  of  said  company,  and  to  solicit  loans 
for  It  He  was  then,  and  still  Is,  an  agent 
of  defendant,  and  an  officer  and  stockholder 
in  the  same,  and  active  In  promoting  the  busi- 
ness of  said  company.  He  saw  petitioner, 
and,  after  expressing  regret  at  the  disap- 
pointment, assured  him  that  there  was  a  lit- 
tle hitch  in  the  matter,  and  that  it  would  be 
all  right  in  a  few  days.  Clampet  drew  glow- 
ing pictures  of  the  wealth  of  his  corporation, 
aud  the  good  it  was  accomplishing  to  the 
poor,  etc.  and  assured  him  tliat  the  best 
thing  for  htm  to  do  was  to  take  stock  in  the 
company  purely  as  an  Investment  Warned 
by  his  past  experience,  petitioner  declined 
to  take  stock.  StlU,  the  money  did  not  come, 
and  the  company  refused  to  return  the  notes 
or  deed,  and  failed  to  pay  over  the  money. 
Petitioner  finally  sought  counsel,  and  threat- 
ened to  sue  and  prosecute.  At  last,  the  com- 
pany sent  him  $302.50,  leaving  a  balance  of 
$ti07.50,  besides  Interest  which  is  still  doe. 
Petitioner  often  sought  to  get  defendant  to 
pay  the  balance,  or  return  the  deed  and 
notes.  Falling  in  this,  and  pressed  by  the 
very  claims  which  he  expected  to  pay  from 
the  money  borrowed,  he  was  ftut^  to  make 
a  sacrifice  of  the  land;  and  accordingly,  on 
October  29,  1892,  for  a  consideration  paid,  be 
transferred  the  bond  for  titles  to  one  Kile, 
who  afterwards  transferred  it  to  Graden,  ot 
Fulton  county,  Ga.  Gniden  is  now  In  pos- 
session of  the  land,  and  holds  it  under  the 
bond '  for  titles,  claiming  to  be  a  bona  fide 
purchaser,  without  notice  of  petitioner's  eq- 
uity. He  holds  the  land  subject  to  the  mort- 
gage title  by  petitioner.  Said  company  some- 
times pretends  that  it  knows  nothing  about 
the  notes,  and  that  the  same  have  been  trans- 
ferred to  Clampet  well  as  the  deed.  At 
other  times.  It  says  that  the  money  will  be 
paid.  Petitioner  alleges  that  the  company 
Is  insolvent  and  has  always  been  Insolvent; 
that  Clampet  is  Insolvent;  that  the  whole 
scheme  was  and  is  a  fraud;  that  the  plan 
was  to  get  the  deed  and  sell  the  land  to  some 
bona  fide  purchaser  without  notice,  and  be- 
fore the  maturity  of  the  note;  that  the  com- 
many  and  Glampet  as  its  agent  and  officer, 
actively  aided  in  the  perpetration  of  this 
fraud;  that  none  of  said  parties  ever  Intuid- 
ed  to  pay  the  money,  and  now  hold  back  the 
money  and  the  notm  and  deed  in  fraud  of  pe- 
titioner's rights;  that  ito  agents  and  ofBcers. 
and  espeidally  Clampet  and  Oomstof^  knew 
all  the  time  that  the  conq^any  was  baaokrvat. 
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and  that  the  reprmentatlonB  as  to  Its  solven- 
cy were  false  and  fraudnlent;  tbat  they  and 
tbe  company  were  perpetrating  the  most 
wicked  frand  on  i)etttloner;  and  that  each 
and  all  of  the  representations  were  made  to 
Indnce  petitioner  to  execate  the  notes  and 
deed  and  mortgage,  and  with  the  view  of  ao- 
compHahlng  the  fraud.  The  company  now 
pnbUsbes  that  It  is  out  of  business;  tbat  it 
has  no  money  to  lend;  and  that  It  has  no 
agents  or  officers;  in  short,  that  It  Is  a  IId- 
gering  halo  around  decay.'  It  pretends  that 
the  deed  and  mortgage  were  transferred  to 
Clampet  and  that  it  has  n6thlng  to  do  with 
petitioner  or  said  papers.  Clampet  now 
says  that  he  bought  the  notes  and  mortgage 
before  maturity,  and  without  notice  of  peti- 
tioner's equity,  but  Clampet  had  full  notice 
and  actlrely  aided  In  the  perpetration  of 
the  fraud.  The  plan  of  Clampet  and  the 
company  Is  to  collect  the  rent  already  due, 
and  the  balance  of  the  notes,  and  divide  the 
spoils.  Clampet  Is  now  actively  engaged  in 
collecting  the  notes,  and  threatens  to  bring 
suit  on  them,  and  to  settle  them  with  tira- 
den,  and  make  Qraden  a  deed  to  the  land. 
Said  company  and  Oraden  threaten  to  sell 
the  notes  and  deed  to  a  bona  fide  purchaser 
without  notice,  and  thus  defeat  petitioner's 
rights.  Graden  threatens  to  pay  ofC  ihe 
notes,  and  take  a  deed  to  the  land,  in  which 
event  petitioner  would  be  utterly  remediless. 
Clampet  threatenj  to  sue  on  the  notes  for  in- 
terest already  due,  and  to  collect  the  same 
out  of  Graden  by  proceeding .  against  the 
land;  Is  now  taking  steps  to  do  so;  and  will 
do  so  unless  restrained.  The  company  Is 
winking  at  all  this  fraud,  and  encouraging  tt. 
knowing  that  It  will  reap  part  of  the  spoils.'* 
Petitioner  prayed  for  injunction  restraining 
Clampet  from  collecting  the  interest  due  on 
the  notes,  or  transferring  the  deed  and  notes, 
or  any  of  them,  or  disposing  of  the  same, 
and  that  the  same  be  brought  into  court  and 
Impounded,  to  await  further  order,  or  that 
the  same  be  canceled,  unless  Clampet  or  said 
company  shall  pay  petitioner  the  balance  due 
on  the  loan,  with  interest;  that  Clampet  and 
the  company  be  decreed  to  pay  said  balance; 
that,  on  the  payment  of  the  notes  by  Qraden 
to  Clampet  or  the  company,  enough  of  the 
money  be  appropriated  to  pay  oB  the  balance 
due  petitioner,  and  then  Clampet  or  the  com- 
pany, whichever  holds  tbe  deed,  be  decreed 
to  Eoake  a  deed  to  Graden;  that,  if  this  can- 
not be  done,  then  tbat  Oraden  be  decreed  to 
pay  petitioner  the  balance  due  on  the  amount 
borrowed,  with  Interest,  to  go  as  a  credit  ou 
aald  amount  to  be  paid  before  he  gets  title 
to  tbe  land,  and  the  balance  to  be  paid  over 
to  Clampet  for  the  company;  that  the  com- 
pany be  restrained  from  transferring  or  cot- 
lectlBg  tbe  notes,  or  from  foreclosing  the 
mortgage;  and  that  tbe  company.  If  in  pos- 
■esalon  of  tbe  deed  and  notes,  be  required  to 
bring  the  same  Into  court,  to  be  disposed  of 
as  directed  the  court;  tbat  Oraden  be  re- 
■txained  from  paying  nay  of  the  notes  and 


taking  a  deed  to  the  land  until  further  order, 
and  be  restrained  from  paying  the  Interest 
now  due  or  to  become  due;  tbat  Clampet  and 
tbe  company  be  restrained  from  making  any 
deed  to  the  land  to  Oraden  until  further  or- 
der; and  that  Graden  be  restrained  from 
paying  anything  to  any  holder  of  said  mort- 
gage title  made  by  petitioner  until  further 
order;  for  general  relief,  etc 

Clampet  demurred,  on  the  following 
grounds:  "(1)  Tbe  superior  court  of  Fulton 
county  has  no  Jurisdiction  of  tbe  case,  as 
shown  by  tbe  averments  of  the  petltloii.  (2) 
It  affirmatively  appears  In  the  petition  that 
the  premises  are  located  In  Clayton  county; 
that  Graden  resides  In  Clayton  county;  that 
this  defendant  resides  in  Illinois;  and  that 
tbe  Investment  and  deposit  company  Is  a  cor- 
poration of  the  state  of  Iowa,  and  not  doing 
business,  at  tbe  time  of  filing  said  suit,  in 
the  state  of  Georgia.  (B)  Tbat  It  affirmative- 
ly appears  upon  the  face  of  tbe  petition  that 
plaintiff  bas  parted  with  all  of  his  right,  title, 
and  interest  In  and  to  the  prox>erty  In  contro- 
versy, and  that.  In  the  event  tbe  property  U 
sufficient  to  dischai^  said  debt  [he]  has  no 
longer  any  Interest  in  the  amotmt  or  pay- 
ment thereof;  and  it  affirmatively  appean 
by  the  petition  tbat  tbe  property  is  sufficient 
to  pay  said  debt.  (4)  That  petitioner  states 
no  cause  of  action  against  this  defendant. 
(6)  Tbat  it  appears  upon  the  face  of  tbe  pe- 
tition that  tbe  superior  court  of  Fulton  coun- 
ty has  no  Jurisdiction  of  any  cause  of  action 
which  petitioner  has  against  this  defendant 
(6)  That  there  Is  a  misjoinder  of  causes  of 
action  In  tbe  petition,  to  wit  an  alleged  ■ 
cause  of  action  in  tort  against  the  invest- 
ment and  deposit  company,  a  separate  action 
In  tort  against  this  defendant  and  an  appli- 
cation for  injunction  restraining  the  enforce- 
ment of  the  deed  against  certain  land.  In 
which  petitioner  by  his  own  showing  has  no 
Interest."  Clampet  pleaded  to  the  jurlsdlc- 
t](Hi.  He  filed  an  answer,  denying  any  char- 
gee  of  frand  aa  to  him;  denying  tbat  be  Is 
or  was  an  officer,  stockholder,  or  agent  of 
the  investment  and  deposit  company;  aver- 
ring that  he  knew  nothing  of  the  transac- 
tions between  said  company  or  Comatock 
and  Holllngs worth;  claiming  that  he  was  a 
bona  flde  purchaser,  before  maturity  and 
without  notice,  of  the  notes  secured  by  tbe 
deed;  averring  tbat  Holllngsworth  stated  to 
him,  the  first  time  be  saw  Holllngsworth, 
and  long  after  purchase  of  the  notes  by  bim 
(Clampet),  tbat  Kile  and  Graden  had  pur- 
chased tbe  property  and  assumed  tbe  debt 
etc. 

Upon  the  hearing  for  Injunction,  plaintiff  • 
put  In  evidence  his  affidavit  and  letters  from 
Bates,  vice  president  of  tbe  deposit  and  in- 
vestment company,  to  plaintiff,  from  Bates 
to  Comstock,  and  from  Comstock  to  plain- 
tiff. The  earliest  of  these  letters  was  dated 
June  28,  1892.  It  Is  stated  In  the  biU  of  ex- 
ceptions that  Clampet  objected  to  all  tbese 
letters,  and  to  all  reference  In  the  affidavit  of 
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HolUngBWortfa  to  them,  on  tbe  ground  that 
Uie7  were  Bobsequent  to  Clampet's  purchase 
of  the  notes,  and  none  of  them  were  written 
by  him  or  any  agent  of  hia;  but  it  is  not 
stated  what  ruling  was  made  upon  this  ob- 
jection. The  evidence  for  plaintiff  tended  to 
show  that  a  fraud  was  practiced  upon  him 
07  Comstoclc,  and,  possibly,  by  the  defend- 
ant company.'  As  to  the  connection  of  Clam- 
pet  with  the  matter,  deponent  made  affidavit 
that  in  March,  1893,  he  saw  Clampet,  who 
was  then  on  a  visit  to  Atlanta  from  Chicago, 
and  liad  a  long  talk  with  him;  that  depo- 
nent was  informed  by  Oomstock  that  Clam- 
pet was  In  the  city,  and  desired  to  see  de- 
ponent at  bis  room,  where  deponent  went; 
that  Clampet  Informed  him  that  he  bad 
been  sent  by  the  company  to  Atlanta  to  ne- 
gotiate a  settlement  of  the  whole  business; 
that  be  came  as  the  agent  of  tbe  company  to 
Atlanta  for  that  purpose;  that  he  had  set- 
tled all  the  company's  business  in  Atlanta 
except  dei>onent*a  claim,  and  desired  to  ar- 
range that;  that  he  was  a  member  of  the 
company,  and  owned  considerable  stock;  that 
tbe  stock  was  worth  dollar  for  dollar;  that 
the  concern  was  a  big  thing,  and  would 
make  anybody  rich  who  was  fortunate 
enougb  to  get  hold  of  its  stock;  that  Oam- 
pet  finally  made  tbe  following  proposition  to 
deponent  as  agent  of  the  comj^y,  to  sell 
deponent  half  the  amount  due  bim  in  stock, 
and  pay  tbe  balance  in  money;  that  depo- 
nent declined  to  accept  this  offer;  that 
Clampet  then  otTered,  if  deponent  would  take 
9I6O  in  stock,  the  company  would  pay  depo- 
nent the  balance  due,  in  money,  within  30 
days;  that,  being  anxious  to  close  up  the 
matter,  deponent  then  told  Clampet,  If  the 
money  was  sure  to  come  within  tbe  time 
specified,  he  would  take  the  last-named 
amount  In  stock;  that  it  did  not  come  within 
30  days,  and  never  has  been  sent,  and  that 
deponent  got  neither  stock  nor  money,  and 
up  to  this  date  not  a  dollar  of  money  has 
been  paid,  and  no  stock;  that,  at  tbe  time  of 
the  above  conversation  with  Clampet,  there 
was  Interest  past  due  and  unpaid  on  the 
notes,  and  Clampet  discussed  the  fact  that 
deponent  was  then  due  an  amount  of  inter- 
est, and  that  tbe  company  would  foreclose. 
He  further  deposed  that  Clampet  was  not 
only  a  member  of  tbe  company  at  that  time, 
but  knew  all  about  the  business  of  the  com- 
pany, and  that  the  company  bad  not  paid  the 
money  for  which  the  deed  was  executed; 
that  Clampet  so  informed  deponent,  and  pre- 
tended to  lament  the  fact  that  the  company 
had  not  paid  tbe  money,  and  then,  as  agent 
of  the  company,  offered  to  pay  the  balance, 
or  have  it  paid,  provided  deponent  would 
take  tbe  stock  as  above  set  forth;  that  a 
written  contract  was  made  to  this  effect 
with  Clampet,  who  took  It  away  with  him, 
and  deponent  has  no  copy.  He  further  de- 
posed, among  other  things:  He  negotiated 
his  bond  for  title  to  James  Kile;  who  sold 
the  same  to  J.  M.  Oraden,  who  was  in  po«- 


Besslon  of  tbe  land  under  the  1x>nd  for  titles, 
and  was  a  bona  fide  purchaser  without  any 
notice;  that  Clampet  has  made  demand  on 
Oraden  for  tbe  interest  due  on  the  notes, 
and  has  pretended  that  he  Is  a  bona  fide  pur- 
chaser of  the  not«i;  that  tbe  company  is  In- 
solvit,  and  be  is  informed  that  Clampet 
and  Comstock  are  each  insolvent;  that  Coin- 
stock  and  Bates  have  left  the  state,  and  the 
company  Is  not  now  doing  business  In  Geor- 
gia; that  his  land  has  gone  Into  the  hands  of 
a  bona  fide  purchaser,  without  notice;  that 
be  has  never  received  any  money  except 
$272.50,  and  tbe  balance  of  tbe  $1,000  Is  due 
bim,  with  interest;  that  if  Graden  is  allowed 
to  pay  over  tbe  amount  due  or  to  become  due 
on  tbe  notes,,  to  the  company  or  Clampet,  be 
will  be  totally  remediless;  and  that  Graden 
is  a  resident  and  citlsen  of  Fulton  county. 
Defendant  Introduced  the  principal  and  cou- 
pon notes  given  by  plalutiff  to  the  deposit 
and  investm^it  company,  and  payable  to  It 
or  order,  each  Indorsed  to  Clampet  by  said 
company;  also,  the  deed  given  to  secure  the 
same;  also,  a  letter  from  plaintiff  to  the  de- 
posit and  investment  company,  dated  March 
9, 1883,  as  follows:  "On  Biay  6, 18U2, 1  nego- 
tiated a  loan  of  you  of  $1,000.00,  for  five 
years,  at  8  per  cent.  Interest,  to  be  paid  semi- 
annually. 1  made  one  note  of  $1,000.00,  dat- 
ed May  6,  1892,  payable  in  five  years,  with 
ten  interest  coupons  attached,  of  $35.00  each, 
and  ten  other  interest  coupon  notes,  of  $5.00 
each,  and  all  these  interest  coupon  notes  rep- 
resented th?  8  per  cent  Interest  upon  tbe 
$1,000.00  note.  I  also,  in  January,  1892.  bad 
subscribed  for  $1,200.00  of  the  capital  stock 
of  your  company.  I  have  received  on  ac- 
count of  such  loan,  as  follows: 

About  July  1,  1802   $75  00 

Use  of  house  from  Mr.  Comstock   30  00 

Draft   $200  00 

Less  discount   2  DO   197  SO 

Contract  received  from  Corn- 
stock    800  00 

$602  50 

—leaving  a  balance,  as  above,  of  $397.50. 
Original  contract  was  held  by  Mr.  Bates. 
Tbe  land  which  was  deeded  you  as  C(^lateral 
I  sold  to  I.  M.  Kile,  of  Dekalb  county,  Geor- 
gia, subject  to  the  aforesaid  $1,000.00  and 
Interest  coupon  notes,  who  at  tbe  time,  said 
Kile,  assumed  and  agreed  to  pay  said 
$l,jX>0.00  note  and  tbe  Interest  coupon  note, 
as  part  of  the  purchase  price,  and  which  was 
reserved  out  of  the  price  agreed  upon  that 
said  Kile  was  to  pay  me  for  said  land.  Kile 
was  to  pay  me  $2,300.00.  He  deducted  the 
$1,000.00  and  interest  and  paid  me  the  bal- 
ance, and  I  transferred  my  bond  for  title  to 
said  EUe.  I  know  that  Mr.  Kite  has  since 
sold  to  J.  W.  Graden  the  same  land  for 
$2,600.00,  and  that  Mr.  Graden  also  assumed 
and  agreed  to  pay  said  $1,000.00  and  interest, 
and  pay  Mr.  EUv  tbe  balance.  I  have  now  no 
further  interest  in  said  land  or  note  of 
91/KK).00  and  interet^  ai^  look  to  yon  for  the 
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Bettlement  to  me  of  thla  difference,  u  per 
abore  statement." 

F.  r.  Smith  and  Wm.  B.  rarley,  for  lOaln- 
tlff  In  envK,  King  A  Spaldlns,  for  defendant 
In  error. 

PBR  CURIAM.  Judgment  reretsed,  with 
direction. 

9J  Oa.  3M) 

MASHBUBN  t.  INMAN. 
(Sapreme  Conrt  of  DMi.  21,  1895.) 

8n-Orp— Whir  Allow  id— ArroiurBT'i,  Fbbb. 

1.  This  case  falU  within  the  general  mlA 
that  to  an  action  aoonding  in  contract  the  de- 
fendant cannot  plead  as  a  aet-off  a  claim  aiiaing 
oc  delicto. 

2.  The  guestioD  as  to  attorney  a  reea  w 
controlled  by  the  dectalon  of  this  court  in  Batler 
T.  Inrestment  Co..  20  S.  B.  101,  94  Qa.  64J3. 

^rllaboB  by  the  Coart) 

Error  from  city  conrt  of  Atlanta;  Howard 
Tan  Eppa,  Jndge. 

Action  by  Henry  A.  Inman  against  John  H. 
Haabbom.  From  a  Judgment  for  plaintiff, 
defendant  Arlngs  error.  AfUrmed. 

Tbe  following  Is  tbe  ofBdal  report: 

Inman  sued  Masbbum  for  $663.(15,  besides 
Interest,  on  8  promissory  notes  dated  May  1, 
1891,  and  due  at  varioua  dates  thereafter; 
also,  for  9200,  besides  Interest,  on  2S  prom- 
iBsoiy  notM  dated  June  1,  1893,  and  due  at 
varlona  dates  thereafter.  He  alleged  that, 
by  tbe  terms  of  the  last-named  notes,  time 
was  of  the  essence  thereof,  and  that  It  was 
provided  that,  If  any  two  of  them  should  be- 
come due  and  be  unpaid  at  aiiy  one  time,  all 
the  remaining  notes  should  be  considered  due. 
Defendant  pleaded:  As  to  the  eight  notes' 
first  mentioned,  the  consideration  for  which 
they  were  given  has  failed.  They  were  giv- 
en for  part  of  the  purchase  money  of  a  tract 
of  land  (describing  it),  with  the  improvements 
thereon,  consisting  of  a  three-room  house. 
The  entire  purchase  price  was  $1,200,  and 
defendant  has  already  paid  thereon  aU  ex- 
cept the  amount  sued  for.  He  has  also  paid 
taxes  and  hisnrance  for  three  years  on  the 
property,  amouDtlng  to  a  large  sum.  The 
invperty  was  valuable  for  residence  purposes, 
which  plaintiff  knew,  and,  further,  that  It 
was  purchased  for  residence  purposes,  and 
that  defendant  resided  thereon.  Plaintiff 
owns  tbe  property  adjoining  on  either  side, 
and  within  the  last  year  has  kept  and  main- 
tained on  tbe  property  immediately  adjoining 
a  nuisance  dangerous  to  health,  and  which 
has  not  only  Imperiled  the  health  of  defend- 
ant, and  all  occupants  of  his  proi>erty,  but 
which  has  Invaded  hts  property  as  well,  and 
has  greatly  injured,  and  almost  destroyed,  the 
value  thereof.  Plaintiff  owns  the  adjoining 
property  on  the  comer  of  Fort  and  Llndon 
streets,  which  a  plank  fence  divides  from  tbe 
premises  of  defendant.  There  is  a  large 
frame  bouse  on  plaintiff's  adjoining  property, 
and.  within  the  last  year,  plaintiff  has  built 
a  blgh  lock  wall  atoimd  the  fonndation 


thereof,  extending  along  the  front  and  along 
the  Fort  Street  aide,  the  effect  of  which  is 
to  close  up  almost  entirely  the  space  under 
the  house,  and  make  a  basement  of  it.  He 
negligently  made  no  provision  for  keeping  out 
the  water,  and  an  outlet  for  the  water  after 
It  accumulated  under  said  house;  and  the  re- 
sult has  been  that  foul  and  stagnant  water 
and  sewage  gas  has  accumulated  In  great 
quantities  on  the  premises  and  nnder  the 
house,  and  on  said  adjoining  premises,  at  all 
times,  and  In  all  kinds  of  weather.  There  is 
no  chance  for  the  sun  and  air  to  evaporate 
said  water,  as  the  plaintiff's  land  Is  closed  In 
by  the  walL  Neither  is  there  any  outlet  for 
said  water,  except  that  a  portion  runs  over 
defendant's  premises,  and  collects  and  stands 
there.  The  plaintiff  Is  In  possession  of  said 
adjoining  premises,  and  controls  the  same, 
and  It  Is  averred  that  he.keeps  and  maintains 
a  nuisance  thereon.  Said  stagnant  water  and 
sewage  emits  dangerous  and  noxious  gases, 
which,  at  all  times  of  day  and  night,  per- 
vade defendant's  premises,  and  render  the 
same  practically  uninhabitable,  and  have  caus- 
ed sickness  In  defendanf  s  family,  and  defend- 
ant will  be  forced  to  move;  and  It  Is  alleged 
that  plainticrs  conduct  amounts  to  driving  de- 
fendant off  said  premises,  and  to  actual  ouster. 
The  agreement  was  that  defendant  should 
have  possession  of  said  premises,  and  said 
premises,  at  the  time  defendant  purchased 
the  same  of  plaintiff,  were  apparenUy  valu- 
able; but  it  is  alleged  that  their  value  has 
been  diminished,  by  plaintiff's  aforesaid  con- 
duct, to  such  an  extent  that  tbe  payments  al- 
ready made  by  defendant  have  more  tlian 
paid  their  value.  It  Is  further  alleged  that 
the  water  accumulated  by  plaintiff  on  his 
adjoining  premises  has  made  a  mudhole  of 
them,  and  a  loblolly,  and  that  a  portion  of  the 
water  escapes  on  the  defendant's  premises, 
and  baa  mined  a  fine  well  and  rendered  It 
unfit  for  use,  said  well  having  been  one  of 
the  chief  items  of  value  on  defendant's  prem- 
ises. The  said  water  escaping  has  rendered 
a  mudhole  of  defendant's  premises,  and  ren- 
dered it  impossible  to  cultivate  a  garden. 
Wherefore  tbe  consideration  of  said  notes  has 
failed,  and  not  only  should  plaintiff  not  have 
any  Judgment  against  him,  but  defendant 
prays  for  Judgment  over  against  plaintiff 
for  the  amount  paid  by  him  towards  the  pur- 
chase of  the  property,  to  wit,  $540.  The 
same  facts  are  tme  with  reference  to  tfie  25 
notes  sued  on.  To  this  plea  plaintiff  demur- 
red on  the  ground  that  it  was  Insnttlcirat, 
and  set  out  no  legal  defense  to  the  action,  and 
presented  no  reason  in  law  why  Judgment 
should  not  be  rendered  against  defendant 
The  demurrer  was  sustained,  and  the  plea 
stricken,  to  wblcb  ruling  defendant  excepted. 
Having  stricken  the  plea,  the  conrt  directed 
the  Jury  to  retnm  a  verdict  for  the  plaintiff, 
which  verdict  was  rendered  for  the  amount 
of  the  notes,  with  interest  and  10  per  cent 
attomey'B  fees,  and  costs.  Defendant  fur- 
ther excepted,  and  alleged  that  tbe  court  err* 
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ed  In  directing  the  verdict  for  attorney'i 
fees,  because  the  striking  of  the  plea  on  do- 
murrer  Is  not  anch  a  failure  to  sostain  the 
plea  as  allows  attorney's  fees  to  be  recorered, 
and  because  plaintiff  was  In  no  way  delayed 
by  the  plea.  It  does  not  appear  when  the 
suit  was  brought.  The  plea  was  sworn  to 
June  16,  1895,  but  It  does  not  appear  when  It 
was  filed.  The  demuirer  was  sustained  July 
8, 1896,  and  the  rerdict  mdered  on  that  day. 

Arnold  ft  Arnold,  for  plaintiff  in  error. 
Brandon  ft  Arbwrlgbt,  for  defendant  In  er- 
ror. 

PER  CURIAM.   Judgment  aCBrmed. 


(97  OfuSW) 

BAILEY  T.  STATB  SAY.  BANK  et  al. 
(Supreme  Court  of  (Georgia.    Jan.  13,  1896.) 

JCDQHBIfT— IMPBACHMBHT. 

The  facta  appearing  in  the  record  do  not 
disclose  the  conunission  of  any  enor. 
OSyllflLus  hj  the  C<oiirt.) 

Error  from  superloi  court,  Fnlton  conn^; 
J.  H.  Lumpkin,  Judge- 
Action  by  Collier  B.  Bailey  against  the 
State  Savings  Bank  and  others  to  set  aside  a 
Judgment,  and  for  Injunction.  From  a  judg- 
ment of  dismissal,  plaintiff  brings  error.  Af- 
firmed. 

The  following  Is  the  official  report: 
On  September  7.  1892,  Baaey  obtained  a 
loan  of  money  from  the  State  Savings  Bank, 
and  gave  to  It  48  promissory  notes  for  $16.60 
each,  payable  monthly,  beginning  October  7, 
1892,  securing  the  same  by  mortgage  on  a 
city  lot  of  realty.  On  October  17,  1893,  the 
bank  brought  suit  against  Bailey  in  the  city 
court  of  Atlanta,  alleging  an  Indebtedness  of 
$792  upon  the  whole  48  notes;  that  at  the 
time  they  were  glvoi  a  bond  for  title  and  deed 
of  mortgage  were  glv^n  as  part  of  the  same 
contract,  by  the  terms  of  which  bond  and 
mortgage  time  was  declared  to  be  of  the  es- 
sence of  the  contract,  and  the  rlgbt  to  sue 
was  given  to  the  payee  If  any  of  the  notes 
remained  onpald  after  maturity;  and  that 
said  notes  having  matured,  and  payment 
thereof  refused,  plaintiff  declared  all  of  them 
due  and  collectible^  and  brought  this  suit  in 
order  to  enforce  the  collection  thereof.  To 
this  suit  Bailey  filed  several  pleas,  and  on  No- 
vember 28,  1894,  the  bank  presented  an 
amendment,  which  was  allowed,  reducing  the 
amount  sued  for  from  (792  to  $660,  and  the 
number  of  notes  sued  on  from  48  to  40,  and 
stating  that,  5  of  the  40  notes  being  past  due 
and  unpaid,  all  ai  them  were  declared  to  be 
due  and  payable.  Bailey  demurred  to  tbe 
amended  declaration  on  several  grouuds, 
which  demurrer  was  overruled  November  30, 
1804.  On  the  same  day  he  amended  his  pleas 
in  various  particulars.  On  December  14th  tbe 
bank  further  amended  by  striking  from  the 
suit  all  tbe  notes  sued  on,  except  those  due 
9,  10,  11.  12,  and  13  months  after  date. 


niereapon  a  trial  was  had,  the  bank  Introdu- 
cing the  five  notes  just  specified,  and  a  mort- 
gage deed  of  even  date  with  them,  purporting 
to  be  the  original  deed  referred  to  in  the  dec- 
laration as  having  been  glVen  at  the  same 
time  with  the  notes  and  the  bond  for  title, 
and  as  part  of  the  same  contract  This  mort- 
gage contained  a  stloulatltm  that  time  was  of 
the  essence  of  the  contract,  and  that  the  right 
to  sue  was  given  the  payee  of  the  notes,  as 
alleged  In  the  bank's  declaration.  One  Hale 
testified  that  Bailey  signed  each  of  tbe  five 
notes  and  the  mortgage  deed.  In  his  presence, 
on  September  7,  1892,  and  that  the  contract 
was  fully  explained  by  him  to  Bailey  in  the 
presence  of  tbe  other  subscribing  witnesses 
to  the  mortgage  deed.  Bailey  introduced  no 
evidence.  Both  sides  closed,  and  the  jury, 
under  the  chaise  of  the  court,  returned  a  ver- 
dict for  the  plaintiff  of  $82.60  principal,  $8.80 
Inter^t,  and  $82.60  costs.  Judgment  was  en- 
tered accordingly,  upon  which  execution  is- 
sued, and  was  levied  on  the  land  described  In 
the  mortgage,  and  the  same  was  advertised  to 
be  sold  by  the  sherUT  on  the  first  Tuesday  in 
February,  1895.  Thereupon  Bailey  bron^t 
his  petition  to  tbe  superior  court,  alleging  that 
the  execution  was  proceeding  against  him  il- 
legally. In  this:  The  judgment  is  void,  the 
same  having  been  obtained  by  fraud.  In  that 
the  mortgage  deed  alleged  to  be  part  and  par- 
cel of  the  same  contract  with  the  notes  was 
duly  recorded  In  the  oflJce  of  the  clerk  of  the 
superior  court  (a  certified  copy  of  whlcb  rec- 
ord is  attached  to  the  petittou),  and  nothing 
appears  in  said  record  showing  that  time  Is  of 
the  essence  of  the  contract,  or  authorizing 
the  bank  to  declare  all  the  notes  due  and  su- 
able, or  to  foredose  tbe  mortgage  deed  upon 
failure  to  pay  any  of  them.  The  judgment 
was  therefore  obtained  by  fraud,  ac<4dent.  or 
mistake,  or  the  act  of  the  bank,  unmixed  with 
negligence  on  part  of  petitioner.  Also,  the 
judgment  for  costs  in  the  city  court  Is  exces- 
sive and  IllegaL  Wherefore  [>etltIoner  prays 
that  said  judgment  be  declared  void  for  want 
of  jurisdiction  in  the  city  court  over  the  sub- 
ject-matter; that  it  be  declared  void  for  fraud 
in  its  procurement,  as  before  alleged;  that  It 
be  set  aside  for  accident  or  mistake  or  other 
acts  of  the  bank  amounting  to  Imposition,  un- 
mixed with  negiigenee  on  part  of  petitioner; 
that  the  sherltF  be  restrained  by  Injunction 
from  selling  the  land  until  further  order,  etc 
The  petition  also  prays  for  an  account  and 
settlement  t)etween  Bailey,  Hale,  and  one 
Sims,  as  to  their  several  liabilities  to  the  bank; 
for  partition  of  the  premises  between  Bailey 
and  Sims;  that  tbe  conveyance  from  Bailey 
to  the  bank  be  declared  T<^d  for  "total  want 
or  failure  of  consideration,"  etc.  In  the  pleas 
filed  by  Bailey  ti  the  suit  In  the  city  court, 
It  was  set  up  that,  at  the  time  the  notes  and 
mortgage  were  given.  It  was  expressly  agreed 
and  understood  between  the  bank.  Bailey,  and 
Sims  that  Sims  was  to  pay  a  large  part  of  the 
debt,  and  Bailey  was  to  execute  to  him  a 
fe»<lmple  warranty  deed  to  half  tbe  land  in 
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question;  that  Sims  had  actnaDy  paid  the 
bank  9186.  or  other  larg?  sum,  in  pnrsnance 
of  this  agreement,  etc.  In  another  of  the 
pleae  It  was  allied  that  the  gnlt  was  a  case 
respectlDK  titles  to  land,  of  which  the  superior 
court  had  excInslTe  Jurisdiction,  and  the  city 
conrt  liad  none.  On  general  demnrrer  the  pe- 
tition was  dismissed  as  to  the  Iwnk  and  the 
aberiff,  and  by  supplemental  order  a  restrain- 
ing order  previously  granted  was  revoked. 
To  each  of  these  rulings  BaUey  excepted. 

Thomas  &  Thomas,  for  plalntUF  In  error. 
Hlnes  ft  Hale,  C  B.  W!nn.  and  Fdder  &  Da- 
Tls,  for  defendants  In  error. 

PBB  CDEIAM.   Jndgment  afflnned. 

\«  S.  C.  1} 

GHDOROB     AMERICAN  GINNING  GO. 

BROWN  T.  SAMB. 
(Siqireme  Court  of  Sootii  Carolina.  Mudi  9, 
188&) 

Foaxrair  Cortoratioh  —  Aonoir  bt  OoanHUva 
OrriOBR  AcTiNo  fok  Nonrebidbnt  — 

Bbrtice  of  Pbdcbss. 
Servler  of  smnmoos,  in  an  action  agatnat 
a  ftw^ga  CMporatlon,  oo  an  officer  tbereoi  who 
was  also  pfalntilTB  attmier  In  fact  for  the  com- 
neneemott  and  prosecution  of  audi  aetton,  was 
invalid. 

•AKieals  from  common  pleas  drcnlt  conrt 
of  Beaufort  coonty;  O.  W.  Bncbanan,  Jndge. 

Action  by  J.  B.  Carson  George  against  the 
American  Ginning  Comjiany,  and  by  Wll- 
liara  O.  Brown  against  the  same  defendant 
From  ordOTi  In  each  case  refusing  to  set 
aside  service  of  summons,  and  from  judg- 
ments for  tbe  plaintUBs,  defendant  appeola 
Rerersed. 

Elliott  A  Elliott,  for  appellant.  Tbo.  Tal- 
blrd,  for  respondents. 

McIVER,  O.  3.  These  two  cases  were 
heard  together,  but,  while  the  principles  up- 
on which  they  depend  dre  similar,  the  facts 
are  not  Identical  In  the  two  cases,  and  hence 
It  will  be  more  convenient  to  consider  them 
separately. 

In  the  flrst-named  case,  the  plaintiff,  who 
resides  In  tbe  city  of  New  York,  by  a  formal- 
ly executed  power,  constituted  William  0. 
Brown,  a  resident  of  this  state,  her  attor' 
ney  In  fact  to  commence  this  action  and  to 
take  all  necessary  steps  to  obtain  a  warrant 
of  attachment  against  the  property  of  tbe 
defendant  company,  which  Is  a  foreign  cor* 
poratlon,  doing  business  in  tbe  town  of 
Beanfor;.  8.  C.  In  pursuance  of  this  power, 
the  said  W.  C  Brown,  on  the  30th  day  of 
July,  1885,  procured  a  summons  and  com- 
plaint to  be  leaned  in  the  name  of  the  plain- 
tiff against  the  defendant  company,  on  a 
oertatn  note  alleged  to  bare  been  executed 
by  the  dtfendant  company  In  favor  of  tbe 
plalntUE,  and  on  tbe  same  day  sued  out  a 
warrant  of  attachment,  wblch  was  levied  up- 
on the  property  of  the  defendant  company, 


upon  the  ground  that  it  was  a  foreign  coo 
poratlon,  the  power  of  attorney  having  beoi 
filed  before  the  warrant  of  attaciiment  was  . 
issued.  The  sheriff  returned  that  he  bad 
"served  <m  tbe  above  named,  the  American 
Ginning  Company,  the  summons  and  com- 
plaint in  tbe  action,  by  delivering  copies 
thereof  to  W.  C.  Brown,  treasurer,  person- 
ally, and  leaving  the  same  with  him."  On 
the  lltb  September,  1895.  Messrs.  BlUott  * 
Elliott,  signing  themselves  "Defendant's  At- 
torneys for  the  Purpose  of  This  Motion 
Only,"  served  a  notice  on  Mr.  Talblrd,  as 
plalntUTs  attorney,  In  which  it  waa  ex- 
pressly stated  that  they  appeared  only  for 
the  purpose  of  this  motion;  that  they  would 
move  before  bis  honor,  Jndge  Buchanan,  at 
a  specified  time  and  place,  "to  set  aside  the 
service  of  the  summons  and  complaint  la 
tills  action,  ui>on  the  grounds: '  (1)  Because 
the  affidavit  upon  wfalch  the  attachment  waa 
Issued  was  sworn  to  before  the  plalntifl*a 
attorney,  and  the  Justification  of  tbe  sure- 
ties on  the  andertaklng  was  made  before 
him;  (2)  that  the  service  of  the  summons 
was  irregular,  In  that  it  was  made  on  the 
attorney  in  fact  of  the  plaintiff,  who  acted 
for  plaintiff  In  procuring  the  Issue  of  the  writ 
of  attachment  as  manager  of  the  defendant 
corporation."  It  was  admitted  at  the  hearing 
of  this  motion  "that  William  O.  Brown,  upon 
whoai  the  summons  and  complaint  were 
served,  was  the  same  William  C.  Brown  who 
was  the  attorney  in  fact  of  the  plaintiff.** 
The  motion  was  refused  by  Judge  Bucban- 
an,  and  he.  on  tbe  same  day,  rendered  judg- 
ment by  default  against  the  defendant  com- 
pany. From  this  Judgm^t,  as  well  as  from 
the  refusal  of  tbe  motion  to  set  aside  the 
service  of  the  summons  and  complaint,  and 
to  discharge  the  attachment,  defendant  ap- 
peals, upon  the  following  ground:  "Because 
the  service  of  the  summons  upon  William  C. 
Brown,  as  an  offlc<>r  of  the  defendant  cor- 
poration, he  being  at  the  same  time  the  at- 
torney In  fact  of  the  plaintiff  for  the  com- 
mencement and  prosecutl<m  of  the  action, 
was  not  4  fiufflclent  service  of  the  summras 
upon  the  corporation." 

If,  as  distinctly  appears  In  the  "case,"  Wil- 
liam C.  Brown  was  acting  as  attorney  In  fact 
of  the  plaintiff  In  commencing  this  action 
and  suing  out  the  warrant  of  attachment, 
he  was  pro  hac  rice  tbe  plaintiff,  and  there, 
fore  tbe  service  upon  him  was  practically 
the  same  as  If  the  papers  had  been  served 
upon  the  plaintiff  In  her  own  proper  person; 
for  under  the  express  terms  of  the  power  of 
attorney, .  set  out  in  the  case,  he,  in  com- 
mencing this  action,  was  acting  In  the 
"name,  place,  and  stead"  of  the  plaintiff,  and 
for  her,  and  In  her  name,  be  signed,  sealed, 
acknowledged,  and  delivered  "any  and  all 
necessary  Instruments,  undertakings,  and 
other  writings"  for  the  purpose  of  attaching 
the  property  of  the  defendant  company.  The 
fact  that  be  was  tbe  treasurer  of  tbe  defend- 
ant oorpontlon  cannot  affect  tbe  question, 
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tor,  'when  be  undertook  aa  the  attorn^  In 
ftct  of  the  iilaiatlff  to  commence  this  action, 
he  neceanrlly  ahandoned,  for  tiie  time  and 
occasion  at  least,  his  position  as  an  oflBcer  or 
agent  of  the  defendant  company;  for  the 
two  posltlODK  then  became  entirely  Inconsist- 
ent and  tncompatlhle,  InvolTlng  different  and 
confllcUng  rights  and  duties. 

The  qneetion.  then,  resolTes  Itself  Into  an 
inquli7  whether  a  person  can  I^^ally  com- 
menee  an  action  against  a  foreign  corpora- 
tion, of  which  he  happens  to  be  an  officer  or 
agent,  by  serving  himself  with  the  process  or 
summons  neorasary  to  commence  sudi  ac- 
tion. So  far  as  we  are  informed,  there  Is 
no  authority  In  this  state  upon  the  pohit; 
and  we  do  not  think  any  Is  needed  to  show 
that  suvt  a  pn^jiosltlan,  so  utterly  at  vari- 
ance with  any  proper  conception  of  the  due 
and  OTderiy'  administration  of  Justice,  can- 
not for  a  moment  be  entertained.  To  con- 
cede such  a  proposition  would  open  the  door 
to  the  grossest  fraud,  which  would  be  a 
reproach  to  the  administration  of  justice. 
Of  course,  we  do  not  mean  to  intimate  that 
any  fraud  was  intended  In  this  particular 
case;  but  we  cannot  assent  to  a  proposition 
which,  if  estaUlabed,  would  afford  such  an 
easy  mode  of  perpetrating  frauds.  Counsel 
tor  appellant  has,  however,  cited  us  to  two 
<!a8e8  from  other  states  which  seem  to  sup- 
port folly  the  view  which  we  have  adopted. 
Buck  T.  HanufRcturing  Co.,  4  Allen,  857; 
Kehm  T.  Institution  (Ind.  Sup.)  2S  N.  E.  173. 

We  think,  therefbre,  that  the  circuit  Judgt 
erred  In  refusing  the  motion  to  set  aside  the 
swTlce  of  tlie  summons  and  complaint  In  this 
action,  and.  consequently,  that  be  erred  In 
refusing  to  vacate  the  attachment,  as  well 
as  In  rendering  Judgment  for  the  plaintiff. 

In  the  second  case  above  stated,  the 
plaintiff,  W.  C  Brown,  undertook  to  com- 
mence an  action  against  the  defendant -com- 
pany to  recover  the  amount  due  on  two  notes 
which  he  dalmed  to  hold  against  said  com- 
pany, by  having  himself,  as  treasurer  of  said 
company,  pe-sonally  served  with  copies  of 
the  summons  and  complaint,  and.  on  the 
same  day,  p-ocnring  a  warrant  of  attach- 
ment to  be  issued,  which  was  levied  upon 
the  property  of  said  company.  A  edmllar  no- 
tice of  motion  was  made.  In  a  similar  man- 
ner, to  set  aside  tlie  service  of  the  summons 
and  complaint,  and  to  vacate  the  attachment. 
Judge  Buchanan  granted  an  order  refusing 
to  set  aside  the  service  and  complaint,  but 
granted  the  motion  to  dlscliarge  the  attach- 
nvmt,  and.  on  the  same  day.  rendered  Judg- 
ment by  default  in  favor  of  the  plaintiff 
against  the  defendant  From  this  Judgment, 
as  well  as  from  so  much  of  the  order  as  re- 
fused the  motion  to  set  aside  the  service 
the  summons  and  complaint,  defmdant  ap- 
peals, upon  the  ground  that  the  service  upon 
said  Brown,  as  an  officer  of  the  defendant 
corporation,  be  being  the  plaintiff  In  the  ac- 
tion, was  not  a  sufficient  service  upon  said 
corporation. 


It  does  not  appear  from  the  case  as  pre- 
pared for  argument  here  upon  what  ground 
the  circuit  Judge  granted  the  motion  to  va- 
cate the  attachment,  and  at  the  same  tlmv 
refused  the  motion  to  set  aside  the  service 
of  the  summons  and  complaint;  but.  as  tfa«« 
Is  no  appeal  from  so  much  of  the  order  aa 
vac^ed  the  attachmoit.  we  need  not  con- 
sider that  matter  further.  For  the  reasons 
given  In  considering  the  appeal  in  the  first 
case,  we  think  that  the  circuit  Judge  erred 
in  refusing  the  motion  to  set  aside  the  serv- 
ice of  the  snnunons  and  complaint  In  this 
cose;  and,  that  being  so.  it  follows  that  he 
erred  In  rendering  Judgment  against  a  party 
who  had  not  been  properly  made  a  par^  by 
legal  SHTlce  of  a  .summons. 

The  Judgment  of  this  court  Is  that.  In  the 
case  first  above  stated,  the  order' of  the 
cult  Judge  refusing  the  motion  to  set  aside 
the  service  of  the  summons  and  complaint, 
and  to  vacate  the  attachment,  and  rendering 
Judgment  therein,  be  reversed;  and.  In  the 
seetmd  case  above  stated,  the  judgment  of 
this  court  Is  that  so  much  of  the  order  of 
the  drcnlt  Judge  as  refused  the  motion  to 
set  aside  the  service  of  the  summons  oi^ 
complaint,  as  well  as  the  Judgment  rendered 
In  the  second  case,  be  reversed. 

(«  &  a  o 

PBRKmS  V.  DOUGLAS. 
OSupreme  Court  of  Sooth  Carolina.  Ifardi  9. 

Appbal  fboh  Trial  Jostioe— -Rbqcisitbs— Fiuko 

NOTIOB  AND  OttOUNDS  OF  APPEAL — 

Tbghnioal  Krrok. 
1.  There  is  do  rale  reqairing  notice  and 
groanda  of  appeal  from  a  judgmeat  of  a  trial 
Juatice  to  the  circuit  court  to  be  "filed"  with  the 
record  when  the  case  Ib  called  for  trial  on  the 
appeal. 

2  Pailore  to  file  notice  and  gronads  of  ap- 
peal from  B  trial  justice  to  a  circuit  coart,  ■  aa 
part  of  the  record  oii  appeal,  would  be,  in  case 
such  filing  were  required  by  statute,  a  teebnlcal 
OTor.  within  Code,  |  36S.  providing  that  the  ap- 
pellate court  Bhall  ^ve  pudgment  on  the  m^ts 
"without  regard  to  technical  errors." 

Appeal  from  common  ple&e  circuit  court  of 
Chesterfield  county;  P.  A.  Townsend,  Judge. 

Action  by  M.  A.  Perkins  against  D.  Preston 
Douglas.  Plaintiff  had  judgment  in  Justice's 
court,  and  defendant  appealed  to  the  circuit 
court  From  an  order  dismissing  the  appeal, 
defendant  appeals.  Reversed. 

B.  3.  Komedy,  for  appellant  PoUodE  ft 
Pollock,  tor  respondent 

HcIVEIB,  O.  J.  This  action  was  commen- 
ced in  the  trial  Justice's  court,  and  the  plaintifl 
obtained  judgment  on  the  Slst  of  Decembo; 
1894.  From  this  Judgment,  defendant  gave 
due  notice  of  appeal,  and  served  the  same  «i 
the  plaintiff  on  the  1st  day  of  January.  18^ 
A  similar  notice  was  duly  served  upon  the 
trial  justice,  a  copy  of  which  was  in  the  rec> 
ord  returned  to  the  circuit  court  by  the  trial 
Justice.   This  appeal  was  heard  by  bis  hwor. 
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Judge  TowDfleDd,  at  the  Febmair  tenn  of  tbe 
court  for  Cbesterfleld  county.  In  1896,  wbere- 
upoa  fbe  followlns  order  was  made:  "Where- 
as, npon  examination  of  the  record  in  tbe 
aboTfr«tated  case.  It  appears  that  It  was  filed 
with  the  clerk  of  the  court  of  common  pleas 
and  general  sessions  <m  tbe  Ttb  day  of  Jan- 
uai7.  A.  D.  1885,  and  that  no  erldence  of  the 
SOTlee  of  tbe  notice  and.  grounds  of  ajveal 
Dpos  the  respondrat  M.  A.  Perfclns,  arocftn 
in  said  record  at  the  time  said  apjpeal  was 
called  fw  trial,  but  that  an  affidavit  was  fil- 
ed on  tbe  IStb  day  of  Febroary.  A.  D.  1695, 
after  tbe  said  case  bad  been  called  for  trial 
tending  to  show  tttut  the  said  notice  and 
grounds  of  appeal'  wen  serred  upon  the  re- 
spoodent:  Now  on  motion  of  Pollock  &  Pol- 
lock, attorneys  for  respondent,  It  Is  ordwed. 
adjudged,  and  decreed  that  the  appeal  herein 
be  dismissed,  on  tbe  ground  that  tbe  record 
shows  no  serWce  of  notice  and  grounds  of  ap- 
peal." From  this  «der  and  Judgment,  de- 
.fendant  gave  due  notice  of  appeal  to  ttats 
ooort,  upon  the  seTersl  grounds  set  out  In  the 
'record  which  really  makes  the  single  qu^ 
tlon  whether  thoe  was  error  In  dlwalsslng 
the  appeal  from  the  Judgment  of  the  trial  Jus- 
tice, sfani^  because  the  notice  of  Intention  to 
appeal,  and  the  grounds  thereof  were  not  fil- 
ed with  the  record  when  the  case  was  called 
for  trIaL 

If  there  la  any  statute  or  rule  of  law  which 
requires,  as  an  essential  prerequisite  to  the 
bearing  of  an  ippetu  from  the  Judgment  of 
the  trial  Justice,  thst  the  notlee  and  gransds 
of  appeal  shall  be  filed  with  the  recnd  vrbea 
tbe  case  Is  called  aot  trial.  It  has  not  been 
bnmgbt  to  our  attention.  Bectlou  8S8  of  tbe 
Code  proTides  that  tbe  appeal  from  b  Judg- 
ment of  B  trial  Justice  shall  be  to  tbe  circuit 
court  of  tbe  county  wherein  the  Judgment 
was  rendered.  Section  3&9  provides  tbat  the 
notice  of  appeal,  with  the  grounds  thereof* 
shall  be  served  within  five  days  after  judg- 
ment Section  860  provides  tbat  socb  notice 
and  grounds  shall  be  sored  aa  the  trial  Jus- 
tice personally,  and  upm  the  attorney  for 
the  respondent,  or  on  the  respondent  Section 
S62  provides  that  "the  court  below  shsU  tbsre- 
npon,  after  ten  days  and  within  thirty  days 
af^  tbe  service  of  tlie  notice  of  aiveal.  make 
a  return  to  the  appelate  court  of  the  testi- 
mwy.  proceedings  and  Judgment  uid  file  the 
same  In  the  appellate  court"  Not  a  word  re- 
qnlring  tbe  rotlce  and  grounds  of  appeal  to 
be  embraced  la  the  return;  but  on  the  con- 
trary, the  statute  explains  what  la  meant  by 
the  return  required,  to  wit  "the  testimony, 
proceedings  and  Judgment"  which,  of  course, 
meant  the  proceedings  in  the  court  bdow, 
and  did  not  embrace  'he  notice  and  grounds 
of  appeal,  which  followed,  and  were  not  a 
part  of  tbe  proceedings  In  the  court  below. 
Section  804  provides  that  if  tbe  return  be  de- 
fective, tbe  appellate  court  may  direct  a  fuz^ 
ther  or  ammded  return.  And.  finally,  sec* 
tlon  868  provides  that  ''upon  hearing  an>eal. 
the  appellate  ooort  shall  give  Judgment  ao- 


eording  to  the  Juttioe  of  the  case,  toUhout  re- 
gard to  technical  errors  and  defects  which  do 
not  affect  the  merits."  (Italics  ours.) 

From  this  brief  review  of  the  statutory  pro- 
vlalons  with  respect  to  appeals  from  the  Judg- 
ments of  trial  Justices,  two  things  are  appar- 
ent: That  there  Is  no  provision  requiring 
that  evidence  of  the  service  of  notice  and 
grounds  of  appeal  must  be  filed  with  the  rec- 
ord constltutlnic  the  return  required.  (2) 
Even  If  there  was  such  a  requirement.  It  Is 
very  manifest  In  this  case  that  the  omission 
was  purely  a  technical  error  or  defect  which 
the  statute  expressly  requires  the  appellate 
court  to  disregard,  as  It  certainly  did  not  af- 
fect the  merits,  for  the  order  appealed  from 
shows  on  Its  face  thai  at  the  time  Judgment 
was  rendered  dismissing  the  appeal  npon  tbe 
purely  technicar  defect  (if  a  defect  at  all),  the 
appellate  court  had  before  it  conclusive  evi- 
dence that  tbe  notice  and  grounds  of  appeal 
had  been  dniy  served;  and  besides,  as  ap- 
pears In  tbe  "case,"  tbe  copy  of  the  notice 
and  grounds  of  appeal  for  tbe  trial  Justice  was 
In  the  record  as  returned  by  the  trial  Justice. 
It  seems  to  us  clear  that  the  circuit  court 
having  before  it  at  tbe  time  Judgment  was 
rendered,  evidence  that  due  notice  of  appeal 
from  the  Judgment  of  the  trial  Justice  tiad 
been  given,  erred  in  dismissing  such  appeal 
simply  because  the  return  sent  up  by  the 
trial  Justice  contained  no  evidence,  at  the 
time  tbe  case  was  called  for  trial,  that  the  no- 
tice and  grounds  of  appeal  had  been  served 
upon  tbe  respondent,  although  an  affidavit 
showing  such,  service  was  filed  after  the  case 
was  called  for  trial,  and  before  judgment  dis- 
missing tbe  appeal  rendered.  The  Judgment 
of  this  cotut  is  that  the  order  and  Judgment 
appealed  from  be  reversed,  and  tbat  the  case 
be  remanded  to  tbe  ciroult  court  for  Chests 
Add  county  tm  a  bearing  upon  the  merits. 


(4S  S.  C.  76) 

GENERAL  ELBCTRIO  CO.  v.  BLACKS- 

BURG  LAND  A  IMPROVBMBNT  GO. 
Supreme  (Vmrt  of  South  Carolina.  Mareb  9. 

1886.) 

ArrsAir— BsviBw— OiuBCTioiT  KOT  Maus  Bslow 

— Vabuitcs. 
1.  A  Judgment  will  not  be  nvened  because 

of  die  admtsaion  In  evidence  of  a  letter  without 
proof  of  the  signature  thereto,  where  no  objec- 
tioD  on  that  gronnd  was  made  In  the  trial  court. 

2  Proof  of  an  Indebtedoees  on  account  for 
making  repairs  on  articiea  owned  by  defendant, 
onder  a  complaint  stating  the  cause  of  action  aa 
being  OD  account  for  goods  sold,  will  not  consti- 
tute a  Tarian'%  for  wbicb  a  Judgment  will  t>e  re- 
versed, where  a  copv  of  tbe  account  as  proved 
was  made  a  part  of  the  complaint,  and  defendant 
went  to  trial  thereon*  and  made  no  objection  in 
•he  trial  court. 

Appeal  from  common  pleas  dtcnlt  court  of 
York  county;  W.  a  Benet  Judgei 

Action  by  the  General  Blectric  Company 
against  tiie  Blacksbmg  Land  A  Improvement 
company.  Judgment  tor  plalntur,  and  de- 
fendant aweala.  Afllrnied. 
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N.  W.  HardiD,  for  appellant  3.  BL  W^Mter  | 
and      B.  Spencer,  for  respondent. 

POPB,  J.  Thla  waa  an  actton  tj  the  plain- 
tiff to  recover  tkom  the  defendant  the  earn  of 
$136^  It  came  on  for  trial  on  tbe  Utb  day 
of  Btay.  189B,  at  TorkvUle,  b.  G„  Ui  the  court 
of  oommon  pleaa,  before  bis  honor.  Judge  Be- 
net;  a  tria|  by  Jury  bavlDg  been  waived  in 
open  court,  and  the  waiver  duly  entered  upon 
tbe  Judge's  minutes.  The  Judge  gave  the 
plaintifl  judgment  for  the  amouiri;  sued  for. 
and  from  this  Judgment  the  defendant  now 
appeals  to  this  court,  upcm  the  following 
grounds:  (1)  Because  It  was  error  to  admit 
in  evidence  the  letter  of  John  F.  Jones,  as  It 
was  not  snfit^ntly  proven,  and  waa  irrele- 
vant;  (2)  because  it  was  error  to  i^ve  Judg- 
ment against  the  defendant  when  there  was 
no  testimony  upaa  which  such  a  judgment 
could  have  been  predicated;  (3>  because  plain- 
tiff sued  for  "goods  sold  and  delivered."  and 
nothing  more,  whereas  the  proof,  uncontra- 
dicted, iraa  tbat  if  the  defendant  owed  tlie 
plaintiff  anytbing.'lt  was  for  wwk-and  labor 
performed  on  M  Incandescent  electric  light  dis- 
tributors, that  always  belonged  to  the  defend- 
ant; (4)  because  tliere  was  a  fatal  variance  In 
the  allegationa  contained  in  tiie  complaint  and 
the  proof  In  tlie  case,  and  the  complaint  should 
have  been  dismissed.  We  will  now  dispose  of 
these  grounds  of  appeal  seriatim. 
-  When  Mr.  Webster,  as  plalntUTs  attorney, 
received  this  claim  from  plaintifl  for  ctdlectlim, 
he  addressed  a  Mter  to  Maj.  John  F.  Jones, 
as  president  of  the  defendant  corporati<Ki,  ask- 
ing for  payment  of  this  account  Tbe  letter 
of  UaJ.  John  F.  Jones,  aa  such  president,  in 
reply  to  tlte  letter  of  Mr.  Webstn,  admitted 
the  justice  of  tbe  piaintltTB  claim,  asking  In- 
dulgence for  a  while.  The  "case"  diows  that, 
when  the  plaintifl  offered  the  Introduction  of 
this  letter  of  MaJ.  Jones  In  testimony,  it  was 
objected  to  aa  Irrelevant  Now.  the  defendant 
seeks,  for  the  flnt  time,  to  complain  that  the 
dgnatnre  of  MaJ.  Jones  was  not  proved.  This 
be  la  not  allowed  to  do.  The  letter,  relating 
to  this  claim,  and  inomlslng  Its  payment  by 
the  preeld«it  of  the  defendant  corporation, 
was  perfectly  relevant  end  the  circuit  Judge 
waa  not  In  error  In  receiving  It  So  much  for 
the  first  exception. 

The  second  exception  Is  too  general  to  war- 
rant any  consideration  by  us.  We  have  re- 
peotedly  held  that  the  office  of  an  exception 
la  to  point  out  aome  particular  error,  either  as 
to  tbe  law  or  aa  to  the  testimony.  The  fwm 
of  the  present  ground  of  appeal  Is  directed 
against  a  general  lack  of  testimony,  vrithout 
any  Indication  as  to  the  point  wboi  such  de- 
ficiency in  the  testimony  exists.  It  Is  over- 
ruled. 

Tbe  third  exception  cannot  be  sustained,  for. 
while  the  idalntiff  did  sue  on  an  account  for 
gooda  sold,  yet  the  account  itself  Is  complain- 
ed np(ni.--4B  made  a  part  ot  the  complaint 
Under  tbe  Oode.  great  Uberallty  la  allowed  In 
ODostroing  pleadings  with  reference  to  the  tes- 


(8.  a 

tbttony  cflered  In  support  of  such  pleadings, 
and.  when  It  is  manifest  that  the  oppoaite 
party  Is  not  misled,  it  la  readily  cured.  Be- 
sides all  this,  the  defendant  went  to  trial  with 
a  fun  knowledge  of  all  the  tacts,  and  did  not 
moTc  to  have  plaintiff  make  bla  pleading  more 
definite,  ot  to  elect  wblch  course  of  action  be 
would  elect  to  try.  It  any  error  exists,  he 
tOxwOA  have  polnted-it  out  in  the  court  below. 
This  he  did  not  attempt    He  la  too  late  now. 

Lastly,  we  will  consider  the  fourth  ground 
of  appeal  We  are  not  able  to  see  the  fatal 
variance  between  the  allegations  of  the  com- 
plaint and  the  proof  in  the  case,  and  the  ap- 
pellant has  not  pointed  It  ont  except  as  in 
so  fftr  as  be  states  that  the  complaint  lo  its 
third  paragraph,  aUeges:  "That  the  defend- 
ant company  is  Indebted  to  the  jilalntiff  com- 
pany by  account  In  the  sum  of  oqe  hundred 
and  thirty-five  dolUars  **/ioo.  for  goods  sold 
and  delivered  on  2Sth  August  1883.  a  copy  of 
which  account  Is  hereto  annexed,  marked  *Elx- 
Ublt  A,*  and  made  a  port  of  this  complaint** 
Tbe  account  was: 

28  AuKUKt,  1803. 
64  No.  1735  Ind.  Distributors  Bepd. ..  $131  65 

1  box    66 

Freight  ,„,\   8  67 

$135  87 

Tbe  proof  of  the  president  of  the  defendant 
company,  by  his  admission,  verbally  and'  by 
letter,  to  Mr.  WelMter,  as  plaintiff's  attorney, 
was  Uiat  tlie  account  was  correct  and  would 
be  paid  as  soon  as  he  could;  asking  for  a  few 
montha'  indulgence.  One  of  the  subordinate 
officers  of  defendant  company  testified  to  It 
ttiat  tbe  word  "Repd.."  in  the  account  meant 
repaired,  and  that  tbe  numerala  "S4"  and  tbe 
words  "Ind.  Distributors."  In  the  account, 
meant  54  Incandescent  electric  light  distribu- 
tors that  plaintiff  bad  repaired  for  defendant 
So,  with  all  these  facts  in  testimony,  and  be- 
ing applied  to  the  complaint  there  waa  no 
fatal  variance.  The  debt  was  one  by  open 
accoant  Tbe  account  served  with  the  com- 
plaint as  a  part  thereof  folly  informed  the  de- 
fendant what  was  bdng  sued  for.  Tbe  presU 
dent  of  defendant  admitted  It  was  Just  and 
owing,  and  promised  to  pay  It  We  must  over- 
rule tills  ground  of  appeal  also. 

It  Is  tbe  judgment  of  this  court  that  the 
Judgment  of  the  drcnlt  court  be  afllrmed. 


(W  8.  o.  S) 
ROSAMOND  V.  BARtJL 
(Supreme  Ooort  of  South  OaroUaa.    March  9. 
1896.) 

Affbaraitoi  —  Waivbr  or  Dsnor  iw  Somcovs. 

TfaoQgb  a  jastice't  Bammons  requires  de- 
fendant to  appear  within  less  thaa  the  time  pro- 
vided by  Cod^J|  88.  aabd.  16,  as  amendetTby 
Act  Drc.  22,  1891.  defendant,  by  appearing  be- 
fore jadgmpat,  and  answering  and  demoning  to 
the  merits,  waives  bla  right  to  question  tbe  juria- 
dictwn  of  the  jnstice  because  of  such  defect 

Appeal  from  common  ^eas  circuit  court  of 
Greenville  county;  James  Aldrtch.  Judgs. 
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Action  by  James  O  Rosamond  acalnst 
Jotan  K.  Earl?.  Judgment  for  defuidant. 
Plaintiff  appeals.  Reversed. 

Adam  a  Welborn,  f«r  appelant  A. 
BlTth^  for  respondent. 

POPS,  J.  The  plaintiff  bronght  action 
against  defendan*  In  trial  Justice's  court  Cor 
OreoiTllto,  in  this  states  to  recorer  the  sum 
of  9i&S0.  The  snmmcms  which  was  served 
tipon  the  def  en-3ant  on  the  9th  day  of  March, 
18&6,  reoulred  him  **to  appear  btfore  the 
trial  Justice,  at  hia  office  to  OreenvlUe  dty, 
on  the  20th  day  from  the  serrice  of  this  sum- 
mons, exdmiyv  <a  the  day  of  snrlce.  at  U 
o'clock  a.  m..  tc  answer  the  aatd  complaint, 
as  JudgmMit  will  be  ^ven  by  default"  A 
complaint  was  served  with  the  snmmons. 
On  the  return  day  (the  29th  Uarch.  1895), 
the  defendant  appeared  in  the  trial  Justice's 
court;  filed  aA  avswer  to  the  merits,  and  also 
died  a  demurrar  In  writing  to  the  complaint, 
wherein  be  set  up  as  grounds  thereof:  **(1) 
Because  the  snmmons  and  complaint  showed 
that  th-s  court  has  no  Jurisdiction:  (a)  Be- 
caose  the  summons  requires  the  defendant 
to  appear  on  the  twentieth  day  after  the 
service  of  the  summons,  exclusive  of  the 
day  of  sra^lce.  at  11  o'clock  a.  m..  when  be 
tfnnld  have  bad  twenty  whole  days,  exclu- 
sive of  the  day  of  service,  to  appear  and  an- 
swer. (b>  The  plaintiff  ought  to  have  re- 
quired the  defendant  to  account  before  he 
could  bring  this  suit  ^  Because  the  com- 
plaint does  not  stato  facts  sufDclent  to  con- 
stitute a  cause  of  action  agalnat  the  defmd- 
ant"  After  several  postponements  of  ttie 
hearing,  on  the  9th  April.  189S,  a  bearing 
was  had,  at  which  bearing  the  defendant 
Intopoaed  his  cause  of  demurrer,  as  i  It  Is 
set  out  In  the  paragraph  marked  "a."  The 
trial  Justice  sustained  that  cause  of  demur- 
rer, and  dIsmlBsed  the  complaint,  and,  on  an 
appeal  'taJcoi  th^efrom,  Judge  Aldricdi,  In 
the  circuit  court,  sustained  the  order  of  the 
trial  Justice.  From  this  order  of  Judge  Al- 
drich.  the  idalntlff  now  appeals  to  this  court, 
on  the  single  gmund  that  It  was  error  to  sus- 
t^  the  demurrer  as  to  tiie  Jurisdiction 
,  when  It  Is  shown  the  record  that  the  de- 
fendant entered  an  appearance,  filed  his  an- 
swer as  to  the  molts,  and  in  bis  demunm*, 
In  addition  to  the  question  of  Jurisdiction, 
alleges  that  the  complaint  does  not  state 
facte  snfllclent  to  constitute  a  cause  of  ac- 
tion. 

We  think  both  the  drcnlt  Judge  and  the 
trial  Jnstiue  were  In  error.  No  doubt  they 
z^led  upon  the  recent  case  of  Adklns  v. 
Ifoore  (8.  O.)  20  &  B.  965,  as  authority  Cor 
their  respective  dedslona  The  case  cited 
did  construe  subdivision  16  of  section  88  of 
the  Code  as  amended  by  the  act  of  Decem- 
ber 22,  18M,  which  reads,  "WlKn  twenty- 
five  or  more  dollars  Is  demanded,  the  com- 
vMsit  Shan  be  seired  on  the  defoidant  not 
leas  than  twenty  days."  etc.,  along  with  sub- 


division 12  of  section  71  of  the  Code,  which 
provides.  Inter  alia,  "And  the  trial  Jnstlee 
shall  at  tiie  aame  time  Issae  a  snmmons 
*  *  *  directed  to  the  defendant,  and  re- 
quiring him  to  appear  befon  the  eidd  trial 
Justice  at  a  time  and  place  therelu  to  be 
specified,  and  not  more  than  twenty  days  from 
the  dato  thereof,  to  answer  "the  complaint  of 
qUd  plalntlft,"— and  held  that  a  defendant 
was  entitled  to  full  20  days  from  the  time  of 
the  service  of  the  comphdnt  till  the  d^  fixed 
therein  for  trial,  exchislve  of  the  day  of 
trial;  and  that,  as  he  was  required  to  appear 
on  the  twentieth  day  from  the  service  there-' 
of,  the  time  was  shorter  than  that  required 
by  law.  It  is  very  dear,  however,  that  the 
drcnlt  Judge  and  the  trial  Justice,  In  the 
case  at  bar,  taUed  to  grasp  the  significance 
of  Mr.  Justice  Gary'ta  closing  sentence,  when 
he  was  discussing  the  appearance  of  defoid- 
ante  In  Adkins  v.  Moore,  enpra.  He  then 
said  on  this  point*  "The  appearance  of  the 
defendams  was  not  a  waiver  of  the  Juris- 
dictional defect,  as  they  did  not  appear  until 
after  the  plaintiff  had  recovered  Judgment^ 
(Italics  ours.)  We  tfahik  that,  if  defendant 
in  the  case  at  bar  had  desired  to  »erclBe  his 
undoubted  right  to  object  to  any  Jurisdiction 
of  his  person  by  the  trial  Justice,  he  oagfat  to 
have  appeared  for  that  purpose  alone. 
When,  however,  as  In  this  case,  he  actually 
answers  to  the  m-^ts,  and  demurs  to  the 
merits  also  (for  In  his  dranurrer  he  Included 
the  ground  that  the  complaint  did  not  state 
facte  sufficient  to  constitute  a  cause  of  ac- 
.Uon),  he  surrenders  his  right  to  question  the 
Jurisdiction  of  his  person  by  the  trial  Jus- 
tice^ There  Is  a  lonp  line  of  cases  In  our  re- 
port as  to  the  effect  of  this  waiver  by  the 
defendant  While,  therefore,  we  shall  re- 
verse this  Judgment  at  the  same -time  we  de- 
sire it  understood  that  we  confine  our  Judg- 
ment In  this  case  to  the  single  point  present- 
ed by  the  appeal,  namely,  want  of  jurisdic- 
tion. It  Is  the  Judgment  of  this  court  that 
the  order  of  the  circuit  court  be  reversed, 
and  the  cause  Is  remanded  to  that  court  fbr 
such  further  action  as  may  be  proper. 

(«  B.  c.  m) 

statb't.  kellbt. 

(Supreme  Court  of  South  Oarolina.    March  6, 
1896.) 

Trial— DuURCsinnT  or  Jukt— Umwabbantbd 
DrriHTioK. 
1.  A  Jury  retired  abont  4. o'clock  p.  m.,  with 
the  asoal  instructloca  abont  brinjring  lu  a  sealed 
verdict.  Tbe;  were  farnished  with  lupper.  and 
with  breakfast  the  next  moraliiK.  The  sheriff 
was  then  iastrocted  to  ^ve  them  notbing  more 
to  eat  and  they  remained  In  the  room  till  about 
7  o'clock  p.  m.  of  the  second  day.  They  then 
came  in  at  the  directloD  of  the  Judge,  who,  learn- 
ing that  their  disagreement  was  one  of  fact  Knt 
them  hack  to  the  jury  room,  and  some  time  dar- 
ing the  ni^ht  tb^  rendered  a  sealed  verdict. 
Before  retiring  the  secdnd  time,  tiie  foreman  said, 
"We  have  been  in  the  room  twenty-four  hours, 
and  can't  agr«e."  It  also  appeared  that  on  three 
separate  oceadoDs  the  jury  had  attempted. 
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throng  the  officer  In  charge,  to  commnnlcate  to 
the  judge  that  they  could  not  agree,  and  wish- 
ed to  be  discharged.  Beld,  that  the  case  was 
within  ReT.  St.  §  2409,  proTiding  that  when  a 
ivTjf  after  doe  deliberatioo,  return  into  court  a 
aeetoid  time  wlthoot  haring  agreed  on  a  Terdict, 
*Hhey  shall  not  be  sent  ont  again  without  their 
own  consent."  and  that  the  jury  should  not  have 
been  seat  out  the  second  time. 

2.  In  such  case,  without  relying  on  the  stat- 
utory provisions,  the  jury  were  entitled  to  their 
discharge  after  a  sufficient  time  had  been  afford- 
ed them  to  discuss  the  subject  and  come  to  their 
conclusion,  and  their  detention  under  tiia  dr- 
cumstancex  was  unwarranted. 

Appeal  from  general  sessions  circuit  court 
of  Darlington  county;  D.  A.  Townsend, 
Judge. 

J.  Newltt  Kelley  was  convicted  of  an  as- 
sault wltli  intent  to  kill,  and  appeals.  Re- 
versed. 

This  appeal  involves  tte  question  of  the 
detention  of  a  jury  after  a  failure  to  agree 
on  the  facta,  and  the  respective  statements 
of  the  officer  In  charge  of  the  Jury  and  of 
the  judge  are  as  follows: 

Affidavit  of  R.  J.  Scarborough: 

"State  of  South  Carolina,  County  of  Dar- 
lington. Persoually  appears  R.  J.  Scarbor- 
ough, who,  beinff  first  duly  sworn,  says  that 
at  the  March  term  of  the  court  of  general 
sessions  for  the  county  and  state  aforesaid, 
owing  to  the  sickness  of  bis  father,  the  sher- 
'iff  of  said  county,  deponent  was  in  the  court 
room  In  the  capacity  of  deputy  sheriff  and 
constable  during  the  greater  part  of  the 
term,  and  for  the  most  of  the  time  that  the 
petit  jury  charged  with  the  trial  of  the 
above-stated  case  were  in  the  Jury  room; 
that  said  Jury  retired  to  their  room  .for  the 
consideration  of  said  case,  after  the  charge 
of  the  judge,  about  4  o'clock  p.  m.  on  the 

  day  of  March,  1895.  After  the  jury 

had  been  out  two  or  three  hours,  there  was 
a  knock  at  their  door,  and,  upon  deponent's 
responding  to  It,  the  foreman  requested  him 
to  tell  the  judge  that  they  could  not  agree. 
Deponent  did  so,  and  his  honor  directed  him 
to  Inquire  whether  their  difficulty  was  a 
matter  of  law  or  of  fact.  What  the  foreman 
said  In  answer  to  this  deponent  does  not  now 
recollect;  but,  upon  deponent's  return,  his 
honor  instructed  him  to  let  the  Jury  alone. 
By  direction  of  his  honor,  the  jury  were  giv- 
en supper,  and,  remaining  In  the  Jury  room, 
were  the  next  morning  given  breakfast 
Some  time  after  the  court  convened  that 
morning,  deponent  was  called  by  a  knock  at 
the  door  of  the  jury  room,  and  the  foreman 
requested  him  to  say  to  the  judge  'that,  If 
they  stayed  In  there  a  month,  they  couldn't 
agree,  and  they  desired  to  come  out*  Upon 
conveying  this  message,  hfs  honor  told  det>o- 
nent  to  leave  them  alone.  At  dinner  time 
of  that  day,  and  also  at  supper  time,  depo- 
nent went  to  his  honor  for  permission  to  feed 
the  jury,  but  his  honor  declined  to  permit 
this  to  be  done.  Seme  time  after  dark  of 
that  day.  deponent  was  for  a  third  time  called 
to  the  Jury  room  door  by  a  knock,  and  was 
told  by  the  foreman  to  tell  the  judge  that 


they  couldn't  aKree,  and  were  hungry,  and 
wanted  to  get  out*  The  foreman  came  out, 
and  the  Judge  asked  him  If  it  was  about 
that  case,  and,  the  foreman  replying.  'Yes,* 
the  Judge  said  be  couldn't  see  one  alone,  let 
them  all  come  out;  and  all  the  jurors  came 
Into  the  court  room.  ,  His  honor  asked  wheth- 
er their  disagreement  was  as  to  a  matter  of 
law  or  of  fact  The  reply  was  matter  of 
fact  and  his  honor  stated  that  In  that  he 
could  not  aid  them  and  told  them  they  must 
go  back  and  try  to  agree.  After  this,  and 
the  Judge  having  left  the  court  room,  at  the 
request  of  the  Jury  deponent  went  to  the 
Judge  for  permission  to  serve  the  Jury  with 
supper.  He  replied  that  he  thought  they 
would  agree  sooner  without  it,  and-  they 
came  out  with  a  verdict  Some  little  time 
has  elapsed,  and  I  did  not  charge  my  mem- 
ory with  the  matter,  but  the  foregoing  Is 
what  occurred,  to  the  beat  of  my  recoUectton. 
R.  J.  Scarborough. 

"Sworn  to  before  me,  this  May  Ist,  1895. 
W.  Albert  Parrott  [L.  S.].  Clerk  of  Court,. 
Darlington  County."  , 

Statement  of  the  presiding  Judge  settling 
case: 

"The  Jury  who  tried  the  above-stated  case 
retired  with  the  case  for  consideration  about 
4  o'clock  p.  m.  on  March  — ,  1895.  About  8  p. 
m.  I  ordered  supper  to  be  sent  to  them.  I  or- 
dered breakfast  the  next  morning.  About  4 
o'clock  p.  m.  of  this,  the  second  day,  Mr.  R. 
J.  Scarborough  went  to  the  Jury  room  in  re- 
sponse to  what  appeared  to  be  a  knock,  and, 
after  speaking  to  some  one,  came  np  to  me. 
'and  said  that  one  of  the  jury  wanted  to 
speak  to  me.  T  asked  him  if  he  was  the 
foreman.  He  said,  'No,'  I  then  asked  htm 
(Scarborough)  what  he  wanted.  He  said  be 
did  not  know.  I  asked  him  (Scarborough)  If 
he  was  sick.  He  said  he  thought  not,  I 
safd  no  more;  neither  did  Mr.  Scarborough. 
Some  time  later,  say,  about  6  o'clock  p.  m., 
there  appeared  to  be  another  knock  at  the 
Jury  room  door,  and  Mr.  Scarborough  went 
and  opened  the  door,  and,  after  a  brief  con- 
versation with  some  one,  came  to  me,  and 
said  that  the  foreman  wanted  to  see  me.  I 
asked  what  the  foreman  wanted,  and  he  said 
he  did  not  know.  As  it  was  getting  near 
night  (second  day),  I  concluded  to  call  out 
the  Jury,  and  ascertain  what  was  the  trouble 
about  tlie  case,  but  I  did  not  say  so  to  Mr. 
Scarborough.  I  merely  told  him  to  let  them 
alone,  my  intention  being  to  call  them  out  at 
a  convenient  point  In  the  proceedings  of  the 
court  In  a  short  time  afterwards,  half  an 
hour  or  probably  an  hour,  there  was  anoth- 
er knock,  and  Mr.  Scarborough  responded  as 
before;  and  he  again  told  me  that  the  fore- 
man wanted  to  see  me.  I  said,  "Tell  the 
foreman  to  come  out'  When  the  foreman 
came  out,  1  asked  him  if  he  wanted  to  see 
me  about  the  case,  and  he  said,  'Yes.'  I  then 
told  him  to  tell  all  of  the  Jury  to  come  out. 
He  did  so,  and  they  came  out.  The  clerk 
called  the  roll,  and  asked  the  foreman  if  they 
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had  sffreed  on  a  Terdlct,  and  the  foreman 
■aid,  *Na'  1  then  aaked  If  the  trouble  was 
a  matter  of  law  or  of  tact.  The  foreman 
■aid:  'WeU.  we  dont  asre&'  I  then  said,  *If 
It  was  a  natter  of  hiw.  I  coold  charge  you 
aealn;  but,  alnee  it  Is  a  matter  of  fact.  I 
cant  asBlat  yon,  tor  too  are  the  sole  judges 
of  the  facts.'  J  thee  addeiS.  'I  think  yon 
can  a,gree;  retln  •«  yonr  room.*  All  of  them 
arose,  and  the  foreman  aald,  'We  hare  been 
In  the  room  twfcnty-fonr  biours,  and  can't 
agree.*  I  then  said,  'Well,  retire  and  conald- 
er  the  ease,'  and  they  tetlred,  and  In  the 
early  part  of  the  night  (this  X  heard  from 
others  afterwards)  aj<reed,  and  came  ont  and 
tendered  a  verdict  of  guilty  at  the  opening 
of  the  f»urt  next  morning.  I  put  them  In 
cha^  of  somA  constables  the  flrat  night, 
and  gare  Otem  an  envelope  with  the  usual 
InstroctlonB  about  bringing  In  a  sealed  ver- 
dict, and  these  Instructlone  were  not  chan- 
ged. Supper  waR  furnished  the  first  nlgbt, 
and  breakfast  nert  morning;  and  I  then  told 
the  deputy  shertif,  Mr.  R.  J.  Scarborough,  to 
give  them  notblng  more  to  eat,  that  they 
would  never  agree  If  we  kept  on  giving  them 
■umptnons  meate  every  meal  time.  I  did 
not  lnt«id  that  th^  should  Buffer  tor  food 
or  anytlilng  reasonable  and  proper  for  them 
to  have,  nor  do  I  believe  that  they  did  suf- 
fer for  one  moment.  I  was  informed  after- 
wards that  there  was  only  one  who  stood 
out,  and  that  the  other  elevcm  were  delight- 
ed when  the  rations  were  st<^q>ed.  I  heard 
nothing  from  the  Jury  either  directly  or  In- 
directly till  4  o'clock  p.  m.  of  the  second 
day,  as  above  stated,  and  nothing  at  any 
time  about  their  being  hunj^.  Nor  did  Mr. 
Scarborongb  or  any  one  else  ask  me  to  let 
the  Jury  be  fed  after  breakfast  of  the  sec- 
ond day.  when  I  told  Mr.  Scarboroi^h  to 
■top  feeding  them,  as  I  have  already  stated. 
Mr.  Scarborough  has  certainly  mixed  this 
case  up  with  some  other  case.  D.  A.  Town- 
send.  Trial  Judge." 

Boyd  A  Brown,  for  appellant,  3,  M,  John- 
son, for  the  State. 

McIYBB.  O.  J.  The  defendant  was  Indict- 
ed for  an  assault  and  battery  with  intent  to 
kfU  one  J.  B.  Poison.  The  Jury  rendered  a 
verdict  of  guilty  with  a  recommendation  to 
the  mercy  of  the  court.  From  the  judgment 
tendered  upon  this  verdict,  defendant  a[>- 
pfeSa,  upon  the  following  grounds:  "(1)  Be* 
cause  the  petit  Jury  charged  with  the  trial 
of  the  case,  after  long  deliberation,  on  three 
separate  occasions,  with  long  interrals  of 
time  InterveiUng,  notified  his  honor,  the  pre- 
aldlng  Judge,  that  fbey  could  not  agree,  and 
desired  to  be  discharged  from  the  consld- 
eiation  of  the  case;  and  on  each  occasion  his 
honor  directed  them  to  be  detained  in  the 
jury  Toom,  without  thtir  consent  first  had 
and  obtained.  (2)  Because,  after  the  Jury 
had  remained  one  night,  on  the  day  follow- 
ing they  were  given  but  one  meal,  and  that 


breakfast,  though  remaining  in  the  Jury 
room  unto  late  In  the  second  night" 

The  facts  as  to  what  occurred  after  the 
Jury  chained  trith  the  trial  of  this  case  had 
retired  to  their  room,  to  consider  the  same, 
mast  be  gathered  from  the  affidavit  of  the 
deputy  sheriff.  R.  J.  Scarborough,  who,  ow- 
ing to  the  sickness  of  the  sherifl^  was  acting 
as  sheriff  at  the  time,  as  well  aa  the  state- 
ment of  the  presiding  Judge,  which  affidavit 
and  statement  are  set  out  in  the  case,  and 
should  be  incorporated  In  the  reirart  of  this 
case.  While  these  two  statements  differ  In 
some  respects,  there  are  certain  facta  as  to 
which  there  Is  no  conflict,  to  wit:  That  the 
Jury  retired  to  their  ro<»n  about  4  o'clock  p. 
m.  of  the  day  of  the  trial,  furnished  with 
an  envelope  "with  the  usual  Instructions 
about  brlnfirlng  In  a  sealed  verdict";  that 
about  8  o'clock  p.  m.  of  that  day  the  Jury 
were  furnished  with  supper  by  order  of  the 
judge,  and  also  with  breakfast  the  next 
momlDg,  and  the  deputy  was  told  by  the 
judge  "to  give  them  nothing  more  to  eat, 
that  they  would  never  agree  If  we  kept  on 
giving  them  sumptuous  meals  every  meal 
time";  that  the  jury  remained  In  the  room 
from  4  o'clock  p.  m.  of  one  day  until  some 
time  ("half  hour,  or  probably  an  hour")  after 
6  o'clock  p.  m.  of  the  second  day,  wheta  the 
Jury,  by  direction  of  the  Judge,  came  Into  the 
court  room,  and,  finding  that  the  Jury  had 
failed  to  agree  on  a  verdict  the  Judee  asked 
"if  the  trouble  was  a  matter  of  law  or  of 
fict"  to  which  the  foreman  replied.  *'WelI, 
we  don't  agree,"  whereupon  the  judge  said, 
"If  It  was  a  matter  of  law.  I  could  charge 
yon  again;  but,  since  It  le  a  matter  of  fact 
I  can't  assist  you,  for  you  are  the  sole  Judges 
of  the  facts."  adding,  "I  think  yon  can  agree; 
retire  to  your  room."  All  of  the  jury  arose, 
and  the  foreman  said,  *'We  have  been  In  the 
room  twenty-four  hours,  and  can't  agree." 
to  which  the  Judge  replied,  "Well,  retire  and 
consider  the  case."  The  Jury  retired  to  their 
room,  and,  after  remaining  there  some  time 
In  the  night  of  the  second  day  (how  late  does 
not  appear),  they  came  out  with  a  sealed  ver^ 
diet  which  was  published  at  the  opening  of 
the  court  the  next  morning. 

From  this  statement  of  undisputed  facts,  It 
Is  very  difficult  it  not  Impossible,  to  resist 
the  Impression  that  the  verdict  In  this  case 
was  not  the  result  of  calm  and  deliberate 
reflection,  which  every  verdict  ought  to  be. 
Aa  was  well  said  by  that  great  Judge,  the 
late  Chief  Justice  O'Neall,  In  delivering  the 
opinion  of  the  court  In  State  v.  McKee,  1 
Bailey,  at  page  653:  "The  proposition  that 
the  Judge  can  have  them  [the  Jury]  conveyed 
from  court  to  court  on  his  circuit  until  they 
do  agree,  Is  at  war  with  all  our  notions  either 
of  their  rights  or  of  the  rules  of  Justice  and 
pttqjiriety.  It  has  never  been  acted  on  In 
this  state;  and  I  have  no  hesitation  In  saying 
that  It  Is  not  law.  It  Is  equally  absurd  to 
say  tliat  the  jury  must  be  starved  into  a  ver- 
dict  Their  verdict  ought  to  be  the  result  of 
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calm  and  deliberate  reflection,  and  not  force. 
If.  tber^ore,  after  a  Bnfilclent  time  has  been 
afforded  tbem  to  discuss  the  subject  and 
come  to  tbelr  condnslon,  th^  cannot  agree, 
they  ought  to  be  discharsed."  But  when, 
in  addition  to  these  undisputed  facts,  we 
look  to  the  additional  facts  stated  In  the 
affidavit  of  the  deputy  sherlfT,  this  Impression 
becomes  an  absolute  conviction;  for  It  there 
appears  that  the  Jury,  after  having  remained 
in  their  room  for  a  snfficlent  time  to  consider 
thecaae,  which  from  ItB  nature  could  not  have 
been  complicated  In  all  of  Its  bearings,  made 
repeated  efforts  to  obtain  their  discharge, 
upon  the  ground  that  tb^  could  not  agree. 
The  fact  that  these  repeated  efforts  were  not 
all  communicated  to  the  presiding  Judge,  as 
would  seem  to  be  the  case  from  his  state- 
ment, cannot  affect  the  question.  The  Jury 
had  no  lawful  means  of  com^ionicating  with 
the  presiding  Judge,  ezc^t  through  the  offi- 
cer In  whose  charge  they  w^  placed;  and 
the  affidavit  of  that  otOcer  shows  conclusive- 
ly that  every  effort  In  the  power  of  the  jury 
was  .made  to  obtain  their  discharge,  which, 
under  a  proper  construction  of  the  statute, 
they  were  entitled  to  demand;  and  If  these 
repeated  requests  and  demands  failed  to 
reach  the  judge,  as  he  says,  that,  surely,  was 
no  fault  of  the  Jury,  and  they  should  not 
have  been  punished,  and  practically  forced  to 
a  verdict,  tor  a  fault  to  which  they  In  no 
wise  contributed.  To  say  nothing  of  the 
rights  of  the  accused,  and  looking  at  the 
question  from  the  higher  standpoint  of  the 
rights  of  Juries,  and  the  stUI  higher  ground 
that  It  is  the  duty  ot  the  courts  of  Justice  to 
promote  the  ends  of  Justice,  by  a  due  and 
proper  observance  ot  all  the  forms  and  rules 
prescribed  for  ita  administration,  I  cannot 
think  that  a  verdict  obtained  In  the  manner 
In  which  this  was  should  be  allowed  to 
stand.  Ot  course,  I  must  not  be  understood 
as  intending  to  cast  any— the  slightest— Im- 
putatltm  upon  the  motives  of  the  presiding 
Judge,  or  to  attribute  to  that  high  official 
any  Intentional  Impn^riety;  for,  on  the  con- 
trary, I  am  quite  wining  to  assume  that  the 
course  which  he  pursued  was  prompted  sole* 
ly  by  a  laudable  desire  to  prevent  the  delay 
and  eqwnse  of  a  mistrial.  But  I  am  bound 
to  say  that  I  cannot  think  that  the  course 
pursued  in  this  case  is  legally  proper,  and 
am  therefore  satlsfled  that  there  should  be  a 
new  trial. 

If  It  should  be  8^  that  the  question  as  to 
whether  a  jury  falling  to  agree  on  a  verdict 
within  a  reasonable  time  should  be  cUseharged 
is  addressed  solely  to  the  discretion  of  the  pre- 
siding Jndge,  the  answer  Is  of  a  twofoU  char 
actcr: 

(1)  That,  since  the  adoptimi  of  the  statutory 
provision  hMorporated  in  the  Revised  Statutes 
as  section  2400,  the  question  is  no  longer  a. 
question  ot  discretion,  but  has  become  one  of 
legal  right,  for  that  statute  provides  that 
"when  a  jury,  after  due  and  thorough  dellb* 
eratlon  v^m  any  cause,  return  Into  court'wlth* 


out  having  agreed  upon  a  verdict,  the  ooart 
may  state  anew  the  evidence  or  any  part  ot 
it,  and  explain  to  them  anew  the  law  aOTllca>- 
ble  to  the  case,  and  may  send  thrai  ont  toe 
further  deliberation;,  but  It  they  return  a  see* 
ond  time  without  having  agreed  upon  a  ver- 
dict, then  *AaZI  not  be  sent  out  again  witlioat 
their  own  consent,  unless  they  shall  ask  from 
the  court  some  further  explanation  at  Otm 
law."  So  that  It  wiB  be  seen  tnmi  the  vnrds 
whi<4i  I  have  Italidaed  that  In  a  certaha  con- 
tingency, which  it  seems  to  me  practlcallT  oc- 
curred in  this  case,  the  statute  imperattre, 
and  expressly  forbids  the  Jndge  from  sending 
the  Jury  out  again  without  thdr  own  omaent, 
unless  they  shall  ask  for  further  Instructfons 
as  to  the  law.  of  which  thoe  is  and  can  tie 
no  pretense  in  this  case^  as  is  fully  demon- 
strated by  the  emphatic  dedazatiui  ot  ttw 
foreman  made  as  the  Jury  arose  to  retiie  to 
th^  room,  as  directed  the  presiding  jndge. 
*'We  have  been  in  the  room  twenty-tour  hoorsb 
and  can't  agree."  While  It  is  true  that  th» 
jury  did  not,  In  fact,  return  to  the  court  room 
a  second  time  without  having  agreed  upon  a 
verdict  yet  it  Is  very  manlf Ost  from  the  affi- 
davit 1^  the  deputy  thftt  they  made  repeated 
unsuccessful  efforts  to  do  so,  and  were  only 
prevented  from  effecting  that  purpose  by  the 
failure  of  that  officer  to  cwnmunlcate  tbeta' 
wishes  to  the  drcnlt  judge,  as  be  says  In  his 
statement,  by  whose  authority  alone  could 
they  be  permitted  to  leave  the  Jury  room;  and 
to  put  such  a  rigid  construction  upon  thtat 
purely  remedial  statute  because  the  Jury  did 
not  actually  return  Into  the  court  room  a  sec- 
ond time,  although  they  did  make  repeated 
efforts  to  do  so,— because  they  did  not  do  what 
they  had  no  pow»  to  do  without  an  open  vio- 
lation ot  the  authority  ot  the  court,— would  be 
not  only  violative  ot  one  of  tlie  fundamental 
roles  of  statutory  oonstmction,  but  would  ven- 
der this  benignant  statutory  provision,  deslgnr 
ed  to  prevoit  the  harsh  and  unreasonable  ex- 
actions Imposed  upon  jurcrs  (Innocent  person^ 
by  the  stem  and  rigorous  rules  of  the  common 
law.  wholly  nugatory,  and  would  place  It  in 
the  power  of  the  officer  charged  with  the  cus- 
tody of  the  Jury  to  force  from  an  unwilling 
Jury  a  verdict  which  was  not  the  result  of 
calm  and  deliberate  refiectkm,  but  ot  A>rce  or 
imposition  by  an  officer  of  the  law.  It  may  be 
that  the  statutory  provldon  above  quoted  f» 
unwise  and  ImpoUtf c,  though  upon  that  point 
differences  of  opinion  may  well  exist;  yet  It 
Is  quite  suffldoit  tor  this  court  to  know  that 
such  Is  the  written  law,  and,  as  such,  It  should 
and  must  be  respected  In  spirit  as  wdl  as  la 
letter.  It  may  also  be  possible,  though  It  Is 
somewhat  difflcidt  to  credit  the  statement, 
that  the  law  Is  regarded  as  so  Impolitic  that 
studious  efforts  are  made  Iqr  some  members 
of  the  bu  to  conceal  from  juries  ttie  rlj^to 
conferred  upon  them  by  this  statute,  in  order 
to  prevent  ndstrials.  But  surely  this  can  fui^ 
nish  no  argument  to  induce  this  court  to  dis- 
regard the  pbihly  writtoi  law,  or  evn^  by 
strained  construction,  to  render  ntvatory  Its 
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proTlaions.  If  the  statute  Is  anwlse  or  impol- 
itic, tbe  remedy  muat  be  songbt  at  the  bands 
of  > Dottier  department  of  the  government, 
whose  prOTlnce  tbla  court  has  no  power  or  dis- 
position to  Invade. 

(2)  But,  even  U  tbe  question  could  be  re- 
garded as  addressed  solely  to  the  discretion 
of  the  drenlt  judge.  It  Is  very  manifest  from 
the  showing  made  Id  this  case  that  he  did  not 
iMTe  tbe  facts  before  him  necessary  to  guide 
Us  disctetloD  aright,  which  haTe  been  present- 
ed to  na  In  tbe  "case"  as  prepared  for  aign- 
ment  here;  and  hence  this  court  has  a  right 
to  i«esmne  that,  If  the  facts  as  presented  here 
liad  been  presented  to  the  drcnlt  Jndge  at  the 
pnqier  time,  his  action  wonld  have  been  dlf- 
fmnt  from  what  It  was.  The  case,  therefore, 
presents  an  Instance  of  abase  of  discretion,  not 
dne,  taowerer.  It  Is  a  pleasure  to  state,  to  any 
Improper  conduct  upon  the  part  of  the  circuit 
judge;  bnt  due  solely  to  the  want  of  light  nee- 
esaaiy  to  properly  guide  his  discretion. 

There  is  one  remark  contained  in  tbe  state- 
ment of  the  presiding  judge  which  should  not, 
pass  unnoticed.  After  saying  that  It  was  not' 
bis  Intention  that  the  jury  should  suffer  from 
fooa  or  anything  reasonable  or  proper  for  them 
to  bare,  he  adds  these  words:  "I  was  in- 
formed afterwards  that  there  was  only  one 
who  stood  out,  and  tliat  the  other  eleven  were 
delighted  when  the  rations  were  stopped." 
How  such  Information  could  have  been  prop- 
erly communicated  to  the  presiding  judge  it  Is 
Impossible  to  conceive ;  for  by  reference  to  the 
case  of  Smith  v.  Culbertson,  0  Rich.  Law,  at 
page  111,  and  the  authorltlea  there  cited.  It 
will  be  seen  that  a  court  of  justice  has  always 
set  Ita  face  sternly  against  any  Invasion  of  the 
privacy  of  the  jury  room;  and  very  properly 
'this  Is  so,  as  nothing  Is  better  calculated  to 
destroy  Independence  of  thought  and  action  In 
a  juror,  and  It  tends  to  sap  the  very  fotinda- 
tloa  of  the  great  right  of  trial  by  jury.  ^ 

Tbe  judgment  of  this  court  Is  that  tbe  judg- 
ment of  the  circuit  court  be  reversed,  and  the 
eaa»  nsnanded  to  that  court  for  a  new  trial. 


LAJfHAM  V.  GLOVEB. 

<Sti|k3eBtt  Co2rt  ot  South  Carolina.    March  9, 
1806.) 

BomsrsiD— DowcR  Lasds— Out  Exbhptioit. 

Under  laws  efFectiiating  Const.  186B,  art. 
St%S2,  whlcb  dlr-Mited  an  enactment  to  exempt 
fzom  iwoeess  to  the  bead  of  any  fitmlly  residing 
In  this  state  t  bomestpad  in  lands,  whether  held 
in  fee  or  any  lesser  estate,  a  widow  cannot  claim 
a  homestead  exemption  in  her  dower  lands  in 
addition  to  a  homestead  exemption  prerionsly 
claimed  and  allowed  In  her  deceased  nnsband's 
Mtat&  Melver,  O.  X,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Kdgefleld  county;  W.  C.  Benet,  Judge. 

Actlcai  by  J.  C.  Lanbam  against  J.  M.  W. 
OloTW  to  anbjeet  certain  lands  to  tbe  satls- 
2actlon  of  a  judgment  debt  Prom  a  decree 
of  tbe  trial  court  denying  a  homestead  In  tbe 


lands  In  question,  defendant  steals.  Af- 
firmed. 

The  gnninds  of  appeal  are  as  fidlows: 
Because  his  lu»ior  erred  In  holding  and  dedd- 
ing  that  Mn.  Olover  could  not  claim  a  home- 
stead, as  the  head  of  a  family,  In  her  own 
lands,  as  against  her  own  debts,  while  Bh< 
was  enj<qing,  with  her  children,  tbe  home 
stead  set  off  to  her  and  her  children  In  bet 
husband's  lands,  as  against  his  debts.  (Z> 
Because  his  honor  erred  In  holding  and  decid- 
ing as  f(^ws:  'In  adjudicating  the  right  of 
homestead  in  this  case,  I  bold  that  Mrs.  Glov- 
er, at  the  time  of  the  «Eecntion  of  her  deed  to 
T.  M.  Glover,  In  1886,  was  not  entitled  to 
hMnestead  In  tbe  land  In  question.*  (3)  Be- 
cause bis  honor  erred  in  holding  that  to  allow 
Mrs.  Glover  to  claim  homestead  In  her  own 
land  as  against  her  own  debts  would  be  giv- 
ing her  two  homesteads.  (4)  Because  his  hon- 
or erred  In  holding  and  deciding  as  follows: 
'Bet,  admitting  for  the  sake  of  argument  that 
Mrs.  Glover  was  entitled  to  a  homestead  ex- 
emption In  the  dower  tract  of  land,  It  cannot 
be  maintained  that  this  right  was  taken  from 
ber  by  a  conv^rance  that  was  fraudulent  and 
conveyed  nothing.  The  right,  If  it  existed, 
did  not  descend  from  her  to  T.  M.  Olover,  and 
from  him  to  tbe  defendant;  it  reverted  to  ber, 
or  tather  remained  In  her.*  (5)  Because  his 
honor  erred  in  holding  and  decreeing  as  fol- 
lows: 'I  bold,  therefore,  that  the  defendant, 
J.  M.  W.  Glover,  did  not  take  a  good. title  to 
Mrs.  Glover's  homestead  exemption;  but  on 
the  contrary  as  party  to  the  fraud,  he  took  no 
title  at  all  to  any  of  tbe  land  In  question.*  (6) 
Because  bis  hmor  erred  In  holding  and  de- 
ciding that  tbe  deed  made  by  Mrs.  Glover  In  . 
188S  to  T.  M.  Glover,  and  the  deed  by  T.  M. 
Glover  to  J.  M.  W.  Glover  In  1881,  were 
fraudulent  aud  conveyed  nothing,  when  It  la 
respectfully  submitted  that  he  should  have 
held  that  as  to  het  homestead  exemption  in 
said  land  the  said  Mrs.  Glover  could  not  com- 
mit a  baud  ta  against  her  creditors  by  con- 
veying tbe  same.  (7)  Because  bis  honor  err- 
ed In  not  allowing  tbe  defendant  tbe  benefit 
of  Mis.  Glover's  homest^  exemption  In  the 
Acmer  tract  of  land  In  dispute,  as  she  had  no 
estate  In  the  homestead  tract  of  land  set  off 
to  ber  and  her  children  jointly;  and,  if  Mrs. 
Glover  had  any  estate  or  Interest  therein,  It 
was  only  to  the  atent  of  one-third  thereof; 
and  It  is  respectfully  submitted  that  bis  honor 
should  have  adjudged  that  the  said  Mrs. 
Glover  was  entitled  to  $666%  at  least  as  a 
homestead  as  against  her  own  debts  In  said 
dower  tract,  when  she  sold  tbe  same  to  T.  M. 
Glover  In  1885,  and  that  as  to  so  much  of  said 
dower  tract  she  could  not  commit  under  the 
law  a  fraud  upon  ber  creditors,  ffl)  Because 
bis  honor  erred  in  adjudging  that  the  plalntifl 
was  entitled  to  the  entire  tract  of  land  In  dis- 
pute whereas  be  shouid  bave  held  tliat  the 
defendant  was  entitled  to  Mrs.  Glover's  home- 
stead exemptioD  therein,  and  should  bave  ad- 
judged the  right  to  be  In  the  defendant  and 
should  bave  allowed  him  to  apply  to  the  prop- 
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er  tribnnal  to  have  the  same  iKt  off  to  him. 
(9)  Becanse  bla  honor  erred  In  holding 
the  defendant* R  claim  aa  to  the  homestead  In 
the  lands  In  dispute  has  no  foundation  In  law 

or  eanlty.** 

Folk  &  Folk  and  J.  Wm.  Thurmond,  for 
appellant.   N.  O.  Bran^  for  respondent. 

POPE,  J.  The  defendant  below  has  ap> 
pealed  to  this  court  from  the  decree  of  Judce 
Benet  herein,  denying  to  him  a  homestead 
In  the  lands  in  question.  The  grounds  of 
appeal  will  be  reported.  An  examination  of 
them  wlU  sljow  that  they  but  present  dUFer* 
ent  phases  of  the  defendant's  claim  to  said 
homestead.  In  order  to  make  plain  onr 
Tlews  of  this  cmtentlon,  a  statement  of  the 
admitted  facts  ont  of  which  this  question  of 
homestead  has  arisen  wlU  be  necessary.  In 
the  year  1875  the  husband  of  Mn.  a  F.  Olo- 
T«r  died  Intestate.  The  administrator  of  the 
personal  estate  of  such  deceased  husband 
filed  hte  complaint  In  the  court  of  probate  for 
Edgefield  county  agaln^  Mrs.  C.  F.  Glover 
and  her  children  aa  defehdanta  to  procure 
the  sate  ot  Inteatate'a  lands  to  aid  the  per- 
sonalty of  his  estate  In  the  payment  of 
debts.  Under  the  action  of  the  court  of  pro- 
bate, Mrs.  O.  F.  GloTer,  on  her  claim  of  dow- 
er, had  a  tract  of  land  containing  842  anres 
set  apart  to  her  as  her  eatete  of  dower  in  the 
lands  of  her  deceased  husband.  She  and 
her  children  (of  whom  the.  appellant  waa  one) 
had  a  homestead  In  the  lands  of  the  Intestate 
set  apart  to  them.  Thla  homeatead  they  atlU 
poasess  and  enjoy.  Between  the  dates  187S 
and  1885.  Mrs.  C.  F.  Glover  contracted  a 
debt,  which  in  1804  amounted  to  9871.15. 
Therefore,  in  the  year  1885.  Mrs.  0.  F.  Glo- 
ver, for  no  consideration  whateoever,  and  In 
order  to  defeat,  delay,  and  hinder,  her  cred- 
ItxoB  from  recovering  out  of  her  property  the 
payment  of  their  honest  claims  against  her, 
conv^d  her  dower  lands,  contelnlng  AH 
acres,  to  one  T.  M.  Glover;  and  in  1801  this 
T.  M.  Glover,  at  the  Instance  of  Mrs.  0.  F. 
Glover,  for  no  consideration,  and  In  order  to 
defeat,  hinder,  and  delay  the  creditors  of  the 
said  Mrs.  G.  F.  Glo>er  from  collecting  their 
just  demands  owing  by  her,  conveyed  thla 
same  tract  of  land  to  her  son,  J.  M.  W.  Glo- 
ver, and  this  J.  M-.  W.  Glover  well  knew  of 
all  these  plans.  In  1884  the  plaintiff  3.  O. 
Lanham,  recovered  hla  Judgment  against 
Mrs.  G.  F.  Glover  on  a  debt  to  him  contracted 
by  her  between  the  yeara  1875  and  18%,  for 
the  sum  of  f871.1S.  The  sheriff  of  Edgefield 
made  a  return  of  nulla  bona  on  the  execution 
under  this  Judgment,  then  levied  upm  and 
sold  all  her  estate  in  the  tract  of  342  acrea  of 
land  and  at  this  sale  the  plaintiff  became  the 
purchaser,  and  recdved  the  deed  of  said 
lands  from  aald  aherlff.  Immediately  after- 
wards he  brought  hla  ault  against  the  said 
3.  M.  W.  Glover  to  recover  said  lands,  for 
damages  in  their  retention,  and  also  sought 
for  a  cancellation  of  the  deed  from  Mrs.  G. 
F.  Glover  to  T.  M.  Glover,  as  well  as  that  of 


T.  M.  Glover  to  J.  li.  W.  Glover  on  the 
ground  of  legal  fnud.  It  may  be  stated 
that  the  complaint  In  the  main  redted  tlie 
foregoing  facts  as  the  basis  for  the  relief 
sought  by  the  plaintiff.  The  defendant  J.  M. 
W.  Glover,  In  his  .  answer,  made  a  denial  of 
the  facte,  and  claimed,  at  uiy  rate,  no  matter 
what  the  facts  might  be,  that  he  was  entitled 
to  have  set  apart  to  him  the  homeatead  of 
Mrs.  C  F.  Glover  In  aald  tract  of  land.  The 
action  came  on  for  trial  before  his  honor. 
Judge  Benet,  and  a  Juiy*  but  the  circuit 
Judge  withdrew  the  question  of  liomeatead 
from  the  Jury.  To  this  conduct  of  the  cir- 
cuit Judge  no  objection  was  made  by  the  de- 
fendant. The  Jury  found  for  the  plaintiff 
the  land  In  dispute.  Immediately  thereafter 
the  circuit  Judge  heard  the  question  as  to  this 
claim  of  homestead,  and,  after  a  careful  con^ 
sideratlon  thereof,  he  decided  that  Mrs.  G.  F. 
Glover  never  had  any  right  of  homestead  m 
this  tract  of  land,  and  of  course,  therefore, 
■this  def«idant  could  lay  no  claim  to  a  right 
on  this  land  that  his  grantor,  Mrs.  G.  F.  Glo- 
ver, never  possessed.  The  ground  upon  wblch 
the  circuit  Judge  bottomed  this  conclUBlou 
waa  that  Mrs.  O.  F.  Glover  already- had  a 
homestead  set  apart  to  her.  In  which  she 
was  then  In  the  full  enjoyment,  to  wit,  that 
set  apart  to  her  out  of  her  deceased  hus- 
band's lands  in  the  year  1875,  and  that  to  al- 
low her  a  right  of  homestead  In  her  ovrn 
lands  would  be  to  acknowledge  that  the 
same  person  could  have  and  enjoy  two  home- 
steads at  one  and  the  same  time.  We  con- 
cur in  this  conclusion  of  the  circuit  Judge. 
Briefly  stated,  these  are  the  grounds  for  con- 
currence: Our  atete  constitution  and  laws 
to  effectuate  the  same  have  declared:  **•  •  • 
As  will  exempt  from  attachment  and  sale 
under  any  meane  or  final  process  Issued  from 
any  court,  to  the  head  of  any  family  realdlng 
In  this  stat^  a  homratead  In  lands  whether 
held  in  fee  or  any  lesser  estate,  not  to  exceed 
In  value,  one  thousand  dollars."  It  seenas 
to  OS  that  under  this  provision  of  our  or- 
ganic law  a  homestead  not  to  exceed  in  value 
91,000  is  contemplated,  and  when  this  han 
been  set  apart  and  Is  In  existence  at  the 
time  another  or  second  homestead  Is  sought 
to  be  carried  out  tiiere  is  no  longer  any  con- 
atltutlonai  warrant  for  such  second  home- 
stead. Reference  has  been  made  to  Martin 
V.  Bowie,  37  3.  G.  118.  15  S.  B.  736,  as  au- 
thority for  a  contrary  doctrine  in  our  deci- 
sions, but  an  examination  of  that  case  will 
show  that  such  a  claim  Is  unfounded.  la 
Martin  v.  Bowie,  supra,  all  that  this  court 
held  was  that,  If  a  right  of  homestead  exist- 
ed bi  one  D.  S.  Branyon  at  the  time  the  sher- 
iff sold  a  tract  of  land  worth  more  than 
$1,000,  a  purchaser  at  such  sale  did  not  take, 
under  his  sheriff's  deed,  Branyon's  home- 
stead, although  such  homestead  bad  never 
been  formally  set  apart  to  Branyon.  upon 
the  ground  that  there  did  not  exist  In  the 
law  any  right  in  the  sberifl!  to  levy  upon  and 
sell  the  homestead  of  Branyon,  and  hence 
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bis  deed  could  not  convey  eqcb  homestead. 
Of  coarse  It  Is  manifest  that  this  decision 
was  based  upon  tbe  fact  that  a  right  of 
Braoyon  to  a  homestead  in  the  tract  of  land 
sold  by  the  sheriff  was  a  fact  In  the  case 
at  bar  the  right  to  a  homestead  In  Mrs.  G.  F. 
Glover  In  the  342'acre  tract  of  land  could  not 
and  did  not  exist,  because  she  already  baa 
set  apart  to  her  a  homestead,  and  this  home- 
stead so  set  apart  in  1875  she  was  then  en- 
joying. The  constitution  of  tbls  state  and 
the  laws  of  this  state  carrying  the  constltn- 
tlon  Into  effect  as  to  homestead,  are  the  only 
basis  for  the  claim  of  homestead.  When, 
therefore,,  a  homestead  under  the  same  has 
been  set  apart  and  is  then  being  enjoyed, 
there  can  be  no  second  homestead.  It  must 
be  observed  that  no  question  has  been  raised 
by  the  appellant  as  to  the  rtgbt  of  the  circuit 
judge  to  withdraw  the  matter  of  homestead 
from  the  jury,  nor  Is  there  any  objection  to 
the  verdict  of  the  jury.  We  must  take  the 
case  as  we  find  it,  and  consider  the  objec- 
tiona  to  the  Judjzrm'ent  of  the  circuit  court  as 
they  appear  In  the  record.  It  follows,  there- 
fore, that  there  was  no  error  here.  It  Is  the 
judgment  of  this  court  that  the  judgmoit  of 
the  circuit  court  be  affirmed. 

GARY,  J.  (concurring).  Section  32.  art.  2, 
of  the  constitution  of  1SG8,  under  -which  this 
action  arose  provided:  'The  general  assem- 
bly shall  enact  such  laws  as  will  exempt 
from  attachment  and  sale  under  any  mesne 
or  final  process  Issued  from  any  court  to  the 
head  of  any  family  residing  In  this  state  a 
homestead  in  lands,  whether  held  In  fee  or 
any  lesser  estate  not  to  exceed  In  value  one 
thousand  dollars,  with  the  yearly  products 
thereof;  and  every  bead  of  a  family  residing 
In  tills  state,  whether  entitled  to  a  homestead 
In  lands  or  not,  personal  property  not  to  ex- 
ceed in  value  the  sum  of  five  hundred  dol- 
lars: provided,  tliat  In  case  any  woman  hav- 
ing a  separate  estate  shall  be  married  to  the 
bead  of  a  family  who  has  not  of  his  own 
sufficient  property  to  constitute  a  home- 
stead as  hereinbefore  provided,  said  mar- 
ried woman  shall  be  entitled  to  a  like  exemp- 
tion, as  provided  for  the  head  of  a  family: 
provided,  further  that  there  shall  not  be 
an  allowance  of  more  than  one  thousand 
dollars  worth  of  real  estate  and  more  than 
five  hundred  dollars  worth  of  personal 
property  to  the  husband  and  wife  jointly. 
*    •  During  the  lifetime  of  Mrs.  G.  F. 

Glover's  husband,  she  and  her  husband  could 
not  have  claimed  a  homestead  exemption 
In  more  than  $1,000  worth  of  real  estate 
and  $500  worth  of  personal  property.  It  is, 
however,  contended  that  when  he  died  his 
widow  could  claim  a  homestead  exemption  in 
his  real  estate  to  the  amount  In  value  of 
11,000.  and  also  a  homestead  in  her  separate 
real  estate  to  the  same  amount  In  value; 
thus  aggregating  $2,000  as  a  homestead  ex- 
emption. This.  In  my  opinion,  would  be 
against  the  spiilt,  at  least,  of  the  constitn- 


tlOD*  and  would  give  to  the  head  of  one  fam- 
ily two  homesteads.  If  the  framers  of  the 
constitution  Intended  that  a  woman  should 
have  a  homestead  exemption  In  her  separate 
estate.  Irrespective  of  the  homestead  exemp- 
tion in  her  husband's  property,  why  did  they 
provide  that'^she  should  not  claim  this  ex- 
emption except  when  the  head  of  a  family 
did  not  have  of  iiis  own  sufficient  to  consti- 
tute a  homestead,  as  provided  by  the  con- 
stitution? Mrs.  Glover  was  not  compelled 
to  claim  a  homestead  exemption  In  her  bus- 
band's  estate.  She  had  the  right  to  elect 
whether  she  would  claim  It  In  his  estate  or 
her  own  separate  estate,  but  she  was  entitled 
to  only  one  homestead  exemption.  Having 
elected  to  claim  it  in  her  husband's  estate, 
she  thus  deprived  herself  of  the  right  to 
claim  It  In  her  separate  estate.  I  therefore 
concur  in  the  opinion  of  Mr.  Justice  FOF£. 

McIVER,  C.  J.  Being  unable  to  concur  in 
the  view  taken  of  this  case  by  Mr.  Justice 
POPE,  I  propose  to  state,  as  briefly  as 
practicable,  the  grounds  of  my  dissent  The 
facts  are  so  fully  stated  in  the  opinion  pre- 
pared by  Mr.  Justice  POPE  as  to  supersede 
the  necessity  for  any  restatement  here.  It 
BL-ems  to  me  that  the  case  turns  entirely  up- 
on the  Inquiry  whether  Mrs.  C.  F.  Glover 
was  entitled  to  a  homestead  exemption  In 
the  342  acres  of  land  allotted  to  her  as  her 
dower  out  of  her  husband's  estate;  for  if  she 
was  so  entitled  It  mattered  not  whether 
the  portion  of  land  so  exempted  passed,  un- 
der her  deed,  to  T.  M.  Glover,  and,  under  his 
deed,  to  the  defendant  or  whether  .It  remain- 
ed in  her,  because,  this  being  an  acUoa  to 
recover  real  estate,  the  rule  is  well  settled 
that  the  plaintiff  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's  title.  Hence  It 
follows  that  when  a  person  In  possession  ia 
sousht  to  be  ejected  therefrom  by  an  action 
like  this,  the  fact  that  be  shows  a  superior 
title  outstanding  In  favor  of  any  other  per- 
son to  the  whole  or  any  part  of  the  land  is  a 
complete  defense  without  showing  that  he 
Is  connected  with  such  outstanding  superior 
title.  If  such  outstanding  superior  title  cov- 
ers the  whole  of  the  land,  then  the  plain- 
tiff's action  falls  entirely;  but.  If  It  covers 
only  part  of  the  land,  then  It  falls  as  to 
such  part  Now,  it  cannot  be  denied  that 
the  plaintiff's  title  rests  entirely  upon  the 
sheriff's  sale,  and  only  covers  such  proper- 
ty as  the  sheriff  was  legally  authorized  to 
selL  But  as  a  judgment,  by  express  statu- 
tory provision.  Is  no  lien  upon  the  homestead, 
which  for  that  reason  could  not  be  legally 
sold  by  the  sheriff  under  execution,  it  fol- 
lows necessarily  that  the  plaintiff  never  ac- 
quired any  title  to  so  much  of  the  land  as 
may  have  been  covered  by  the  homestead  ex- 
emption. As  was  said  in  Martin  v.  Bowie, 
37  S.  C.,  at  pages  117,  118,  15  S.  E.  736:  "In 
view  of  the  express  provision  in  the  proviso 
to  section  310  of  the  Code  of  Procedure,  de- 
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Glaring  that  final  Jndsments  sbaU  not,  hi  any 
case,  be  a  Uen  on  the  real  property  of  the 
jndgment  debtor  exempt  from  attachment, 
levy,  and  sale  under  the  constttntion,  and  of 
the  decisions  of  this  conrt  In  the  cases  of 
Cantrell  t.  Fowler,  24  S.  C.  424,  and  Ketch- 
In  T.  UcCarley,  26  S.  0.  I,  11  B.  B.  1090,  It 
cannot  be  doubted  that  the  judgments  un- 
der which  the  sheriff  undertook  to  sell  the 
land  In  question  never  had  a  Uen  on  so  much 
thereof  as  might  be  Included  In  the  home- 
stead of  the  Judgment  debtor;  and  this  is 
BO  whether  such  homestead  bad  been  actual- 
ly laid  off  at  the  time  of  or  before  the  sale 
or  not  From  this  it  follows,  necessarily, 
that  the  sale  of  so  much  of  the  land  as 
would  be  embraced  within  the  homestead  of 
the  Judgment  debtor,  was  without  authori- 
ty, and  the  plaintiffs,  who  were  the  purchas- 
ers at  such  sale,  acquired  no  title  to  so 
much  of  the  land  as  would  be  Included  In 
the  Judgment  debtor's  homestead,  if  he  was 
entitled  to  any."  So  that,  as  X  hare  said, 
the  real  question  In  the  case  Is  whether 
Mrs.  Glover  was  ever  entitled  to  a  home- 
stead in  the  land  in  question.  If  she  was, 
then  the  plaintiff  could  only  recover  so  much 
of  the  land  as  would  not  be  embraced  in 
her  homestead  ecemption;  but,  if  she  was 
not,  then  the  plaintiff  was  entitled  to  recover 
the  whole  of  the  laud,  and  the  Judgment  be- 
low must  stand.  It  has  not,  been  suggested, 
and  could  not  well  be,  that  Mrs.  Glover 
could  not  claim  a  homestead  in  this  land  be- 
cause, being  assigned  to  her  as  a  dower,  she 
had  only  a  life  estate  therein,  for  the  con- 
stitution, as  amended  in  1880,  expressly  pro- 
vides for  a  homestead  In  lands,  "whether 
held  in  fee  or  any  lesser  estate."  The  real 
contention  Is  that  Mrs.  Glover  could  hot  be 
entitled  to  a  homestead  in  the  land  here  in 
question,  because.  In  the  proceedings  for  the 
settlement  of  her  deceased  husband's  estate, 
a  homestead  had  been  assigned  to  her  and 
her  childreu  out  of  the  lands  of  her  hus- 
band, against  bis  debts,  under  the  special 
prorlslons  of  the  statute  to  that  effect.  The 
question  Is,  therefore,  narrowed  down  to  the 
Inquiry  whether  the  fact  that  a  homestead 
had  been  assigned  to  the  widow  and  chil- 
dren out  of  the  lands  of  the  deceased  hus- 
band and  father  against  his  debts  precludes 
the  widow  from  afterwards  claiming  a  home- 
stead out  of  her  own  lands  against  her  own 
debts.  I  must  confess  that  I  am  unable  to 
perceive  any  sufficient  reason  why  It  should. 
The  argument  Is  that  the  constltutton  only 
provides  for  one  homestead,  and  to  show  this 
stress  is  laid  upon  the  fact  that  the  expres- 
sion used  In  the  constitatlon  Is  "a  home- 
stead." This,  It  seems  to  me.  Is  rather  a 
narrow  riew  of  this  beneficent  constitutional 
provision.  The  manifest  object  of  the  con- 
stitution was  to  protect  a  cwtidn  portion 
of  vrery  debtn's  i^v^oty,  i^  Is  Oie  head 


of  a  family,  from  seizure  and  sale  by  bis 
creditors  In  satisfaction  of  any  debts  which 
he  may  owe,  except  debts  of  a  certain  class 
specially  excepted.  And  the  statute  (Rer. 
St  I  2129)  supplements  this  constitutional 
provision  by  providing  substantially  that.  If 
the  husband  (who  was  the  head  of  the  fami- 
ly) be  dead,  the  widow  and  children  shall  be 
entitled  to  liave  the  family  homestead  ex- 
empted. In  like  manner  as  If  the  husband 
were  living.  Whether  the  legislature  had 
the  power  thus  to  supplement  the  constitn- 
tioual  provision  is  a  question  which  has  not 
been  raised  In  this  case,  and  I  do  not  pro- 
pose to  raise  it  here.  Assuming  this  statu- 
tory provision  to  be  conatitutlonal.  It  Is  very 
manifest  that  its  object  was  to  secure  to 
the  widow  and  children  the  same  exemption 
which  the  husband,  if  Uvlog,  could  claim,— 
that  Is  to  say,  an  exemption  of  the  prescribed 
portion  of  his  property  from  being  subject 
to  the  payment  of  his  debts  by  any  legal  pro- 
cess,—and  that  Is  the  construction,  as  I  un- 
derstand It,  which  has  been  uniformly  pla- 
ced upon  the  statutory  provision.  See,  Bos- 
ford  V.  Wynn,  22  S.  C.  309,  and  again  re- 
ported In  26  3.  C.  130,  1  S.  B.  497,  which, 
while  not  deciding  the  point  here  presented, 
plainly  recognizes  the  difference  between  a 
homestead  exemption  under  the  statutory 
provision  and  a  claim  of  homestead  by  a  Judg- 
ment debtor  out  of  his  owA  property  against 
his  own  debts.  Indeed,  It  seems  to  me  tliat 
the  difference  is  manifest  In  the  one  case 
the  exemption  Is  out  of  the  deceased  bus- 
band's  property  In  favor  of  his  wife  and 
children  and  against  bis  debt  only,  while  In 
the  other  case  the  exemption  ts  claimed  out 
of  the  Judgment  debtor's  own  property  In 
favor  of  himself  as  the  head  of  a  family, 
and  against  his  own  debts.  They  differ  in 
the  property  out  of  which  the  exemption  ts 
claimed.  In  the  persons  in  whose  favor  the 
exemption  is  allowed,  and  the  debts  ngnlnst 
which  the  exemption  is  Interposed.  I  do  not 
see,  therefore,  why  the  exemption  heretofore 
allowed  can  defeat  the  one  now  claimed. 
Indeed,  as  Mrs.  Glover  clearly  fulfills  all  the 
conditions  upon  which  the  constitution  ex- 
pressly allows  the  exemption,  I  do  not  see 
how  her  claims  can  be  disallowed.  She  was 
unquestionably  the  head  of  a  family  resid- 
ing In  the  state,  and  as  such  entitled  to 
claim  a  homestead  In  any  lands  she  may 
have  owned  against  any  Judgment  recovered 
against  her  except  for  debts  specially  except- 
ed from  the  operations  of  the  homestead 
laws,  and  there  Is  no  pretense  that  the  debt 
upon  which  the  plaintiff  recovered  bis  Judg- 
ment fell  within  any  of  the  excepted  cases. 
I  am  unable  to  find  anything,  either  in  the 
constitution  or  the  statutes,  which  deprived 
her  of  the  right  to  claim  this  exemption,  and 
therefore  I  think  the  dreolt  Jodse  etred  la 
holding  otherwise. 
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STATE  T.  SABTIB. 
(Bnpnnw  Goart  of  South  Candlna.    Ifiudi  B, 

1896.) 

Amox— What  CoNSTtTuns— BoBitiits  Oira's  Owir 

BounB—lMTWT  TO  UEVBAUO  iMWOMf 
AHCa  COMPAHT. 

1. 3  ReT.  St.  p.  811,  providing  th&t  th«  wiU- 
fnl  and  malicioos  burning  of  any  hotue  within 
the  cartilage,  or  the  burning  of  any  public  build- 
ing, stable,  nonae  used  for  manufactaring  por- 
pOKO.  etc.,  Bhall  be  arson,  merelr  enlargea  the 
character  of  the  houBee  which  could  be  the  sub- 
ject of  arson,  and  does  not  change  the  common- 
law  rule  that  one  cannot  be  couTicted  of  arson 
fytr  bnming  hit  owa  houae.  of  which  he  has  po»- 

■WliOD. 

2.  In  the  absence  of  itatnte,  a  person  can- 
not be  couTlcted  of  arson  for  burning  his  own 
house,  of  which  he  has  possession,  though  done 
with  mtetit  to  defraud  an  insurance  compaiv. 

8.  niat  the  owner  ot  a  house  procured  .an- 
oAtt  to  bnra  It  does  not  render  Um  gnilty  of  ar- 
son. 

Apiteal  from  comnum  jfteu  drctitt  court  of 
Hon7  amntj;  Bmest  Gary,  Jndge. 

John  D.  Sazris  was  Indicted  for  arson.  A 
motion  to  quash  Indictment  was  granted  as  to 
one  coont  and  denied  as  to  the  other,  and  both 
ptrtfes  appeal.  Rereraed  on  defendants  ap- 
peal, and  affirmed  on  atate^a  appeal 

J.  M.  Johnson,  for  the  State.  W.  D.  A  3. 
W.  Johnson  and  O.  P.  Qoattlebaum,  for  de- 
Ceuiant 

MciyBR,  O.  J.  The  Indictment  In  this  case 
contained  two  counts,  the  first  charging  that 
the  defendant  "did  feloniously,  willfully,  and 
oiaItcion8ly«et  fire  to,  and  cause  fire  to  be  set 
to,  a  certain  house,  to  wit,  a  dwelling  bouse, 
there  situate,  of  one  John  D.  Sarvls,  in  which 
the  Farmers'  Mutual  Fire  Insurance  Associa- 
tion then  and  there  had  an  interest,  to  wit,  a 
policy  of  Insurance,  and  by  the  kindling  of 
CDcfa  fire  the  aforesaid  dwelling  house  was 
then  and  there  feloniously,  willfully,  and  ma- 
liciously burned  and  consumed, ,  against  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state."  The  second  count  of  the  In- 
dictment charged  that  the  said  John  D.  Sarrls, 
*^lth  Intent  to  defraud  the  Farmers'  Mutual 
Fire  Insurance  Association,  a  corporation  un- 
der the  laws  of  said  state,  which  then  has 
[bad?]  issued  a  policy  of  Insurance  on  the 
dwelling  house  hereinafter  named,  did  felonl- 
OQsly,  willfully,  and  maliciously  counsel,  hire, 
procure,  and  command  one  Alva  Sarvls  to 
teloniouslT,  willfolly,  and  mallcioasly  set  fire 
to  a  certain  dwelling  bouse  of  the  said  John  D. 
Sarvis,  there  sltoate,  and  by  the  kindling  of 
said  fire  aforesaid,  so  set  as  aforesaid  by  the 
said  Alva  Sarrls,  upon  the  hiring,  command- 
ing, and  procurement  of  the  said  John  D.  Sar- 
vis,  as  afores^d,  the  aforesaid  dwelling  house 
was  then  and  there  feloniously,  willfully,  and 
malidonsly  burned  and  conaumed;  the  said 
policy  at  Insurance  being  then  and  there  of 
force,  outstanding,  in  favor  of  the  said  John 
D.  Sarvis,  for  a  large  sum  of  money,  to  wit, 
for  the  sum  of  fire  tanndred  and  fifty  dollars; 


and  so  the  Jurors  aforesaid,  on  their  oath 
aforesaid,  do  say  that  tba  said  John  D.  Sar^ 
Tla  theb  and  there,  in  the  manner  and  by  the 
means  aforesaid,  feloniously,  willfully,  and 
maUdoualy  did  commit  the  crime  of  arson, 
against  the  form  of  the  statute  In  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  atate."  A  motion  was  mads 
before  his  honor.  Judge  Emeat  Gary,  to  quash 
the  indictment,  when  bUi  honor  mled  that  the 
motion  must  be  granted  as  to  the  first  count 
In  the  Indictment,  but  must  be  refused  as  to 
the  second  count  From  this  roling  both  par- 
ties have  appealed,  the  state  alleging  error  In 
holding  the  first  count  bad,  and  the  defendant 
all^[lng  error  in  heading  the  second  count 
good. 

I  propose,  first,  to  consider  the  appeal  on  be- 
half of  the  state,  which  raises  the  question  aa 
to  the  ralldlty  of  the  first  count  In  the  indict- 
ment, in  which  the  defendant  Is  charged  with 
ataon  in  "feloniously,  willfully,  and  mallcions- 
ly"  burning  his  own  dwelling  house..  There 
can  be  no  doubt  that  a  person  cannot  be  con- 
victed, at  common  law.  ot  the  crime  ot  arson 
In  burning  his  own  dwelling  hpuse,  and  tills 
I  understand  to  be  conceded;  for  the  defini- 
tion of  that  offense,  as  given  in  2  Blah.  Cr. 
Law,  I  8,  Is  "the  malicious  burning  of  an- 
other's house."  and  this  is  sustained  by  dta- 
XUma  in  the  notes  from  standard  authorltiea. 
And,  as  is  said  by  the  same  author,  in  aectlon 
12:  "Arson  Is  an  offense  against  the  security 
of  the  habitation,  rather  than  the  property. 
When,  therefore,  we  say  that  the  house  burn- 
ed must  be  another's  to  occupy,  consequently, 
at  common  law,  a  man  cannot  commit  arson  of 
his  own  house,  even  when  It  la  insured."— cit- 
ing Rex  V.  SpalcUng,  1  Leach.  218,  2  East,  P. 
G.  1025,  and  Rex  v.  Proberts,  2  East,  P.  a 

1030,  with  other  case*,  to  which  may  be  added 
Breeme's  Case,  Id.  1026,  and  Isaac's  Case,  Id. 

1031.  See,  also,  Snyder  v.  People,  26  Mich. 
106,  where  Judge  Oooley  used  this  language: 
"Arson  Is  an  offense  against  the  habitation, 
and  regards  the  possession  rather  than  the 
property.  The  boose,  therefure,  must  not  be 
described  as  the  house  of  the  owner  of  the 
fee,  if,  in  fact,  at  the  time,  another  has  the 
actual  occupancy;  but  It  must  be  described  as 
the  dwelling  house  of  him  whose  dwelilog  It 
then  Is."  In  that  case  the  indictment  charged 
the  defendant  with  burning  the  dwelling 
house  of  Mary  A.  Snyder,  who  was.  at  the 
time,  the  wife  of  the  defendant;  and  the  syl- 
labus of  the  case,  which  la  fnlly  sustained  by 
the  opinion  of  the  court,  reads  aa  follows:  "A 
husband  living  with  his  wife,  and  having  a 
rightful  possession.  Jointly  with  her.  of  a  dwell- 
tng  house  which  she  owns  and  they  both 
occupy.  la  not  guilty  of  arson,  by  the  common 
law,  in  burning  snch  dwelling  house;  and  the 
rule  is  not  changed  by  a  statute  securing  ts 
the  wife  the  separate  property."  From  these 
authorities,  as  well  as  others  that  might  be 
cited,  it  Is  very  obvious  that  the  gist  of  the 
common-law  offense  of  arson  Is  the  Injury  of 
the  habitation,  and  not  of  the  property  conati- 
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tntlng  the  habitation;  ^and.  If  a  person  Tcdnn- 
tarU7  chooaes  to  destroy  his  own  haUtap 
tton,  either  by  fire  or  otherwtee,  he  does  no 
snch  nnlawCnl  act  as  would  constitute  anon, 
indeed.  If  the  bnlldins  bnmed  Is  bis  own 
pn^wrty.  I  do  not  see  that,  In  any  sense,  his 
act  can  be  regarded  as  unlawful.  Inasmuch  as 
a  person  may  do  with  his  own  as  he  pleases, 
provided.  In  ao-dolng,  he  does  not  Injure  the 
property  of  his  neighbor.  If,  however,  a  per- 
son sets  Are  to  his  own  dweUlng  house,  with 
Intent  to  bum  the  dvrelllng  house  of  his  neigh- 
bor, and  the  house  of  his  n^hbw  takes  fire 
and  Is  bumed.  it  la  quite  possible  that  he  may 
be  convicted  of  anon.  But,  as  there  Is  no 
such  allegation  hi  this  Indlctmoit,  It  Is  unnec- 
essary to  conrider  further  snch  an  hypothec 
But  If  a  person  sets  fire  to  his  own  dwelling 
bouse  with  an  Intent  simply  to  Injure  or  de- 
stroy his  ntdghbor's  property.— not  his  habita- 
tion,—he  certainly  could  not  be  convicted  of 
arstm,  although  he  might  be  responidble  tor 
the  damagra  done  to  bis  nelghtxnr's  property. 

It  Is  contended,  however,  that  the  common 
law  In  respect  to  arson  has  been  changed  py 
statute,  and  now  a  person  may  be  Indicted 
for  arson  In  willfully  and  maliciously  burn- 
ing his  own  dwelling  bouse.  The  statute 
relied  on  for  this  purpose  is  IncorpiMUted  in 
section  140  of  the  Criminal  Statutes  (2  Rev. 
St.  p.  811),  which  reads  as  follows:  "The 
willful  and  malicious  settins  fire  to  or  burn- 
ing any  bouse,  of  whatever  name  or  kind, 
viitbin  the  curtilage  or  common  inclosure  of 
any  bouse  or  room  wherein  persons  habitu- 
ally Bleep,  whereby  any  such  dwelling  house 
or  sleeping  apartment  shall  be  endangered; 
also  the  willful  and  malicious  setting  fire  to 
or  burning  any  courthouse,  or  other  public 
building,  whether  owned  by  the  state  or  a 
corporation  or  individuals,  and  kept  or  left 
for  public  meetings  or  exhibitions,  bam,  sta- 
ble, coachhouse,  storehouse,  glnhouse,  ware- 
house, grist  or  saw  mill,  railroad  depot, 
coach  or  cotton  factory,  or  other  house  used 
for  manufacturing  purposes,  of  whatever 
name  or  kind,  or  setting  fire  to  or  burning 
any  house  habitually  used  for  public  reli- 
gious worship,  shall  be  deemed  arson,  wheth- 
er the  setting  fire  to  or  burning  be  in  the  day 
or  night  time."  The  section  proceeds  to 
prescribe  the  punishment  for  such  offense. 
It  seems  to  me  that  the  sole  object  of  the 
.statutory  provision  above  quoted  which  was 
originally  enacted  In  1861  (12  St.  at  Large, 
862)  was  simply  to  enlarge  the  character  of 
the  houses  which  could  be  subjects  of  arson, 
and  not  to  make  any  other  change  In  the 
recognized  definition  of  that  offense.  At 
common  law  the  only  buildings  which  could 
be  the  subjects  of  arson  were  dwelling 
houses  or  other  structures  appurtenant  there- 
to and  within  the  curtilage  thereof.  The  lan- 
guage used  In  the  statute,  "any  house,  of 
whatever  name  or  kind,"  clearly  Implies  tbat 
such  was  the  purpose  of  the  statute.  At 
common  law  the  character  of  the  houses 
which  could  be  the  subjects  of  arson  was 


limited  to  dwelling  houses,  or  houses  appnr 
tenant  thereto  and  within  the  curtilage;  but, 
by  statute,  the  class  of  houses  which  could 
be  the  subject  of  arson  Is  enlarged  so  as  to 
embrace  "any  bouse  of  whatever  name  or 
kind,  within  the  curtilage  or  common  Indo- 
sure  of  a  dwelling  house,  or  within  the  cur- 
tilage or  common  Inclosure  of  any  house  or 
room  wherein  persons  tiabltuaUy  sleep,  where- 
by any  snch  dwelling  house  or  sleeping 
apartment  shall 'be  endangered,"  whether  the 
same  be  appurtenant  to  such  dwelUng  house 
or  sleeping  apartment,  or  not;  so  that  the 
burning  of  a  store  or  livery  stable,  which 
was  in  no  wise  appurtenant  to  the  dwelUng 
house  or  sleeping  apartment.  If  within  the 
common  Inclosure,  whereby  such  dwdling 
house  or  sleeping  apartment  would  be  en- 
dangered, vrould  constitute  tbe  crime  of  ar^ 
son.  And  then  the  statute  proceeds  to  ai- 
large  stUl  further  tbe  dass  of  houses  which 
would  be  the  subject  of  arson  se  as  to  em- 
brace courthouses  or  any  other  public  build- 
ings, railroad  depots,  and  tbe  various  other 
houses  designated  in  the  statute.  The  words 
"any  house,"  relied  on  In  the  ai^ument,  es- 
pecially when  f(dlowed  by  the  words  "of 
whatever  name  or  kind,"  certainly  cannot  be 
construed  as  designed  to  so  totally  change 
tbe  definition  of  the  crime  of  arson  as  to 
subject  a  person  who  bums  his  own  bouse, 
located  hi  the  center  of  a  Beld,  too  far  dis- 
tant from  the  houses  of  another  to  endan- 
ger them  In  the  slightest  degree,  to  the  pun- 
ishment of  arson,  no  matter  what  may  be 
the  motive  of  such  person  for  destroying  bis 
own  property. 

As  to  the  allegations  In  tbe  first  count  of  the 
Indictment  with  respect  to  the  so-tnlled  "In- 
twest"  of  the  Farmers'  Mutual  Fire  Insurance 
Association  In  the  dwelling  houte  alleged  b> 
have  been  burned  by  the  defendant,  I  am  at 
a  loss  to  conceive  what  possible  effect  It 
could  possibly  have  upon  tbe  validity  of  this 
count  of  the  Indictment  After  alleging  that 
the  defendant  did  set  fire  to  a  cotaln  house, 
to  wit,  "a  dwelling  house  there  situate,  of 
one  John  D.  Sarvis,"  these  words  follow: 
"In  which  the  Farmers*  Mutual  Fire  Insur- 
ance Association  then  and  there  bad  an  in- 
terest, to  wit,  a  policy  of  Insurance."  This 
certainly  does  not  amount  to  an  allegation 
that  the  building  which  was  bumed  was  the 
dwelling  house  or  habitation  of  the  Insur- 
ance company;  for,  on  the  contrary,  the  dis- 
tinct allegation  is  that  such  building  was  the 
dwelling  house  of  the  defendant  And  the 
further  allegation  that  the  insurance  com- 
pany had  an  interest  therein,  even  If  not  con- 
tradicted by  the  explanation  of  such  Interest 
would  amount  to  nothing;  for,  even  If  the 
Insurance  company  did  have  an  interest  in 
the  property  (which  I  do  not  think  It  bad), 
that  would  not  affect  the  question,  as  It  was 
held  In  Spalding's  Case,  1  Leach,  218.  ex- 
tracted from  2  East  P.  0. 1025,  that  a  mort- 
gagor In  possession  burning  his  own  house 
could  not  be  convicted  of  arson,  either  at 
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common  law  or  mider  the  atatate  (9  Qeo.  L  c. 
22),  wbtcb  la  not  of  force  here.  Besides,' 
there  Is  no  allegation.  In  the  first  count  of 
the  Indictment,  that  the  defendant  burned 
his  own  hoase  with  Intent  to  defrand  the  In- 
surance company.  Bat,  even  If  there  was 
such  an  allegation  In  this  count,  I  do  not  see 
how,  In  the  absence  of  any  statute  npon  the 
subject.  It  could  affect  the  pr^ent  Inquiry. 
In  England  there  is  a  statute  making  It  fel- 
ony, without  benefit  of  clergy,  for  a  person 
to  bum  his  own  boose  with  Intent  to  de- 
fraud "his  majesty  or  any  of  his  majesty's 
subjects,  or  any  body  corporate,"  and  the 
case  of  Rex  t.  Gilson,  Russ.  &  R.  138,  was  a 
prosecution  under  that  statute,  in  which  de- 
fendant was  charged  with  burning  bis  own 
house  with  Intent  to  defraud  an  insurance 
company.  Similar  statutes  have  been  enact- 
ed In  several  of  the  states  of  this  Union;  but, 
so  far  as  I  am  Informed,  we  have  no  such 
statute  In  this  state,  and,  in  the  absence  of 
any  such  statute,  I  am  unable  to  see  how 
the  fact  that  a  person  has  burned  his  own 
house  with  intent  to  defraud  an  Insurance 
company  renders  him  liable  to  an  indictment 
for  arson  or  any  other  felony.  The  fact  that 
It  has  been  found  necessary.  In  England  and 
several  of  the  states  of  this  Union,  to  enact 
special  statutes  to  cover  a  case  of  this  kind, 
affords  an  additional  reason  for  the  correct- 
ness of  my  view.  I  agree,  therefore,  with 
the  circuit  judge  In  holding  that  the  defend- 
ant could  not  be  convictfed  of  arson  under 
the  first  count  In  the  Indictment 

Coming,  then,  to  the  question  presented  by 
the  appeal  on  beiialf  of  the  defendant.  It 
seems  to  me  that  It  follows,  necessarily,  from 
what  has  already  been  said,  that  the  second 
count  in  the  Indictment  is  also  fatally  de- 
fectlva  Without  going  over  the  argument 
already  presented  to  show  that  it  is  no  of- 
fense against  the  criminal  law  for  one  to  bum 
his  own  dwelling  house,  even  for  the  purpose 
of  defrauding  an  Insurance  company  which 
has  issued  a  policy  thereon,  It  will  be  suffi- 
cient to  cite  the  case  of  State  v.  Haynes,  66 
Me.  307,  wblcb.  In  principle,  is  so  much  like 
the  case  in  hand  as  to  justify  liberal  quota- 
tions therefrom.  In  that  case  the  defendant, 
who  was  a  servant  of  Mrs.  Ingrabam,  was 
Indicted  for  arson,  under  Rev.  St  c.  119,  i 
1,  for  feloniously,  willfully,  and  maliciously 
burning.  In  the  nighttime,  the  dwelling  house 
of  Mrs.  Ingraham.  "The  evidence  tended  to 
prove,  and  the  jury  must  have  found,,  that 
the  dwelling  bouse  of  Mrs.  Ingraham  was 
burned  in  the  nighttime,  under  the  following 
circumstances:  The  house  was  insmred  by 
Mrs.  Ingrabam.  Being  Insured,  Mrs.  Ingra- 
ham, her  daughter,  and  the  defendant  con- 
spired together  to  bum  the  house  for  the  pur- 
pose of  obtaining  the  insurance.  •  •  • 
The  question  presented  for  determination  Is 
whether,  upon  the  facts,  the  Indictment  can 
he  sustained,  under  Rev.  St  c.  119,  S  1,  which 
.is  in  these  words:  'Whoever  willfully  and 
maUdoualy  sets  fire  to  the  dwelling  boose  of 


another,  or  to  any  building  adjoining  thereto, 
or  to  any  building  owned  by  himself  or  an- 
other, with  the  intent  to  bum  such  dwelling 
bouse,  and  It  Is  thereby  burned,  in  the  night- 
time, shall  be  punished  with  death.'  •  •  • 
In  some  states  the  common  law  has  been 
modified,  as  in  New  York,  where  the  willfully 
setting  fire  to  or  bumlng  any  dwelling.  In 
the  nighttime.  Is  made  arson,  so  that  the 
offense  may  be  committed  by  one's  burning 
his  own  dwelling  house.  So,  in  England, 
the  British  parliament  has  so  modified  the 
law  In  relation  to  arson  as  to  render  It  Im- 
material whether  the  house  burned  be  that 
of  the  offoider  himself  or  a  third  person.  Shep- 
herd V.  People,  19  N.  Y.  537;  St  1  Vict  c. 
89,  S  3;  Rex  v.  Ball,  1  Moody,  Grown  Cas. 
30.  *  *  -  *  If  Mrs.  Ingraham  bad  burned 
her  own  dwelling,  she  would  not  have  been 
amenable  to  the  penalties  prescribed  by  sec- 
tion 1.  The  fire  was  set  at  her  instance  and 
for  her  supposed  benefit  The  servant  obey- 
ing cannot  be  more  guilty  than  the  master 
commanding.  The  precise  question  before 
us  arose  In  Tennessee  (Roberts  v.  State.  7 
Cold.  S.')9),  and  It  was  there  held  that  it  was 
not  arson  to  procure  one's  own  house  to  be 
burned,  and  that  the  guilt  of  the  agent  was 
only  coextensive  with  tbe  guilt  of  the  prin- 
cipal. It  Is  not  arson  for  a  man  to  burn  his 
own  house,  or  to  procure  It  to  be  done  for  the 
purpose  of  defrauding  an  insurance  compa- 
ny." Upon  the  same  principles.  It  Is  clear 
that  the  second  count  In  the  Indictment  falls 
to  state  such  facts  as  would  constitute  the 
offense  of  arson,  notwithstanding  the  fact 
that  in  the  second  count  the  deff^ndnnt  is 
charged  with  having  procured  the  burning  of 
his  own  dwelling  house  "with  intent  to  de- 
fraud the  Farmers*  Mutual  Fire  Insurance 
Association"  which  had  Issued  a  policy  of 
insurance  on  said  dwelling  house,  for  the 
reason  that  there  is  no  statute  in  this  state, 
as  there  Is  In  England,  as  well  as  in  some 
of  the  other  states  in  the  Union,  making  it  a 
felony  to  bum  one's  own  dwelling  house  with 
intent  to  defraud  an  Insurance  company.  If, 
tha*efore,  as  has  been  shown,  a  person  can- 
not be  charged  with  arson  in  setting  fir^  to 
his  own  dwelling  hous^  for  the  reason  that 
It  Is  not  unlawful  for  a  person  to  bum  or 
otherwise  destroy  his  own  property,  unless 
in  so  doing  he  injures  or  destroys  the  prop- 
erty of  his  neighbor.  It  la  difficult  to  conceive 
how  he  could  be  ao^essory  to  any  crime  when 
the  act  Is  done  by  another  by  his  own  pro- 
curement If  It  Is  no  crime  for  him  to  do 
the  act  himself.  It  cannot  be  to  procure  or 
command  It  done  by  another.  It  Is  true  that 
there  are  cases  in  which  one  may  be  acces- 
sory before  the  fact  to  a  crime  committed  by 
another,  which  the  party  charged  may  be  in- 
capable of  committing;  as,  for  example,  a 
female  may  be  an  accessory  before  tbe  fact 
to  tbe  crime  of  rape,  committed  by  a  man 
upon  another  female.  But  in  such  a  case  the 
party  charged  as  accessory  Is  Incapable  phys- 
ically of  doing  the  act  which  constitutes  the 
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crime,  and  If  ahe  procures  the  act  to  be  done 
by  one  who  Is  physically  capable  the  law 
regards  the  act  as  done  by  berseU.  Still, 
even  In  such  a  case,  the  act  done  most  be  a 
crime  In  the  person  who  actually  does  the 
Act;  and,  If  It  Is  not.  then  there  can  be  no  ac- 
cessory. •  So  that.  In  this  case,  if  It  would  be 
no  crime  In  John  D.  Sarrls  to  bum  his  own 
house  In  his  own  proper  person,  he  could  not 
be  accessory  before  the  fact  If  the  act  of 
bumUig  was  done  through  the  agency  of  an- 
other, by  his  command  or  procurement.  I 
cannot,  therefore,  agree  with  the  circuit  Judge 
In  holding  that  the  second  count  In  the  Indict- 
ment was  good,  but,  on  the  contrary,  think 
thM  both  counts  were  fatally  defectlTe. 

The  Judgment  of  this  court  Is  that  the  Judg- 
ment of  the  circuit  Judge  that  tb€  first  count 
In  the  Indictment  be  quashed  must  be  afflrm- 
ed,  and  bta  Judgment  sustaining  the  second 
eonnt  must  be  rereraed,  and  that  the  indict- 
ment be  Qoashed. 


(tf  B.  C.  651) 

KIQBT  T.  LOGAN. 
(Supreme  Court  of  South  Carolina;    March  6, 
1886.) 

MiaaiBD  WoMBX— HoHTQAOB  ov  Bepautb  Estatb 

— Earoppsi-  TO  DasT  Liabiutt— 

SbOONDABT  EVIDBNOB. 

1.  Under  the  act  of  M87,  provldiiig  that  a 
mortgage  by  a  married  woman  of  her  separate  es- 
tate shall  be  ■  charge  thereon  whenever  an  in- 
tention to  that  effect  ib  declared  in  the  mortgage, 
no  snch  intention  need  appear  in  the  instrument. 
If  it  was  in  fact  execnted  for  the  benefit  of  hwc 
separate  estate.  Gibson  r.  Hntchlns  (S.  O.)  21 
S.  E.  2&0,  followed. 

2.  A  married  woman  is  liable  on  a  contract 
made  with  reference  to  her  separate  estate,  with- 
out regard  to  the  disposition  ane  may  afterwards 
make  of  the  fruit*  of  auch  contract.  MeCord  v. 
Blackwell,  31  8.  C.  125.  9  S.  E.  777,  followed. 

3.  A  married  woman  who  executes  a  mort- 
gage on  her  land,  which  contains  a  redta)  that 
it  IS  given  to  secare  debts  to  be  contracted  for 
the  benefit  of  her  sepnrate  estate,  is  estopped 
from  denying  her  liability,  if  the  mortgagee  fur- 
nishes goods  upon  orders  purporting  to  be  signed 
by  her,  and  has  no  knowledge  that  the  redtals 
of  the  mortguge  are  untrue. 

4.  Where  the  books  of  original  entry  have 
been  destroyed  by  fire,  the  balance  claimed  to 
be  due  on  at;  account  may  be  shown  by  a  ledger 
In  which  such  balance  was  entered  by  a  clerk 
who  U  beyond  the  Jurisdiction  of  the  court,  and 
whose  residence  Is  unknown  to  plaintiff. 

Appeal  frcm  common  pleas  circuit  court  of 
Clarendon  county;  I.  D.  Wltherspoon,  Judge. 

Action  by  S.  A.  Rigby  against  Frances  A. 
Ijt^an  to  foreclose  a  mortgage.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

nie  decree  and  exceptions  referred  to  In  the 
opinion  are  u  foUows: 

Decree. 

*mil8  Is  an  action  to  foreclose  a  mortgage 
of  487  acres  of  land,  executed  by  the  defend- 
ant to  the  plaintiff  January  29,  1891.  The 
mortgage  was  executed  to  secure  the  payment 
of  defendant's  bond  of  even  date,  conditioned 
to  pfty  plaintiff  f660  on  or  before  January  1, 


1892,  with  Interest  from'  date  at  the  rate  of 
eight  per  cent,  and  also  all  debts  on  acconnta 
thereafter  contracted  up  to  January  1,  1892, 
as  shown  by  plalntUTs  books  of  account,  with 
Interest  thereon  at  said  rate.  The  plaintiff 
alleges  that  the  condition  of  said  bond  and 
mortgage  has  been  broken,  and  that  there  is 
due  and  remalnlng^  unpaid  on  said  bond  and 
mortgage  the  sum  of  eight  hundred  and'^twen- 
ty-flye  dollars  and  twelve  cents,  with  Interest 
thereon  from  January  1,  1892,  at  the  rate  of 
Beveu  per  cent  per  annum.  The  defendant. 
In  her  answer,  admits  the  execution  of  the 
bond  and  mortgage  as  alleged  In  the  com- 
plaint The  defendant  alleges  that  she  was 
at  the  date  of  the  execution  of  said  bond  and 
mortgage,  and  still  Is,  a  married  woman.  She 
denies  tbat  the  bond  and  mortgage  were  glY- 
en  or  any  part  of  the  con8id««tl(m  tbereof 
was  for  the  benefit  of  defendant's  separate  es- 
tate. Tlie  defendant  demands  the  Judgment 
of  the  court  that  the  bond  and  mortgage  exe- 
cuted by  her  to  plaintiff  be  adjudged  wltbout 
force  to  bind  the  defendant's  separate  estate. 
The  cause  was  beard  on  the  pleadings  and 
the  testim(my  takeii  at  the  hearing,  and  tbe 
argument  of  counsel.  I  find,  as  matter  of 
fact,  that  tbe  defendant  was  at  the  date  of  the 
execution  of  ber  bond  and  mortgage,  and  stfU 
Is,  a  married  woman,  tbe  wife  of  Ransom  L. 
Logan,  and  that  the  real  estate  described  In 
the  mortgage  ts  the  separate  estate  of  the  de- 
fendant. I  further  find,  as  matter  of  fact, 
tbat  the  defendant,  then  a  married  woman, 
did  on  January  2,  1888,  execute  to  plaintiff  a 
mortgage  of  the  same  land  to  secure  tbe  pay- 
ment of  S300,  with  interest  from  date,  on  Jan- 
uary 1,  1889,  and  also  to  secure  debts  or  ac- 
counts thereafter  contracted;  that  is,  between 
January  2,  1888,  and  January  1,  1889.  On 
Jantiary  21,  1891,  plaintiff  marked  the  orig- 
inal mortgage  satisfied;  and  accepted  from  de< 
fendant  the  bond  and  mortgage  described  In 
the  complaint,  which  embraces  the  balance 
duie  upon  the  first  or  original  mortgage.  Both 
tbe  original  as  well  as  the  subsequent  mort- 
gage referred  to  In  plaintiff's  complaint  con- 
tain a  clause  of  which  this  is  a  copy:  'And  I, 
the  said  Frances  A.  Logan,  do  covenant  to 
and  with  said  S.  A.  Blgby  that  the  said  debt 
herein  referred  t<^  and  any  part  thereof,  is  for 
the  benefit  of  my  separate  estate,  as  a  mar- 
ried woman,  and  that  the  said  bond  and  this 
mortgage  are  so  executed.'  Each  of  said 
mortgagee  was  duly  recorded.  The  consider- 
ation- of  both  mortgages  was  goods  furnished 
and  money  adyanced  by  plaintiff  upon  tlie  se- 
curity furnished  by  said  mortgages.  The 
plaintiff  was  not  persocally  acquainted  with 
the  defendant  Ransom  L.  Logan,  the  de- 
fendant's husband,  procured  from  plaintiff  the 
goods  furnished  and  the  money  advanced  up- 
on tbe  security  furnished  by  the  mortgage. 
Ransom  Logan  was  present  at  the  hearing, 
but  did  not  testify  In  the  case.  Tbe  defend- 
ant testified  that  she  did  not  hare  any  person- 
al communication  with  plaintiff,  and  that  she 
did  not  pwsonally  receive  any  of  ^  piods 
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f umiabed  or  numey  adTanced  by  the  plaintiff. 
Both  of  the  mortgages  from  tbe  d^endant  to 
plaintiff  were  executed  while  tbe  act  of  De- 
cembw  24t  1887,  was  In  force,  and  It  seems  to 
me  that  tbe  clause  tn  tbe  i|iortgages  aboTS 
quoted  was  Intended  to  comply  with  the  pro* 
vlskinfl  of  tbe  first  section  of  the  act  of  1887. 
This  act,  however,  most  be  strictly  c<mstnied; 
and.  In  the  absence  of  any  declaration  In  the 
mortgage  of  the  defendant's  Intention  to 
charge  b^r  separate  estate,  I  conclude  that  the 
defendant's  liability  must  be  determined  wlth- 
ont  reference  to  the  act  of  1887. 

"There  Is  neither  allegation  nor  proof  that 
tbe  defendant  was  Induced  by  nndne  lnfln^<» 
to  sign  tbe  bond  and  mortgage.  The  plain- 
tiff was  not  present  when  the  papers  were 
executed.  Tbe  defeadant  admits  that  the  pa- 
pers were  read  over  to  her,  and  It  must  be 
assumed  tbat  tbe  defendant  acted  adrisedly  In 
declaring  lo  the  mortgage  tbat  tbe  debt  there- 
by secured  was  for  the  benefit  of  her  sep- 
arate estate,  as  a  married  woman.  When  a 
creditor  seeks  to  enforce  a  contract  made 
with  a  married  woman,  tbe  burden  of  proof 
is,  In  tbe  first  instance,  upon  him,  to  show 
that  the  contract  is  of  such  a  character  as  a 
married  woman  has  power  to  make.  Yet,  aft- 
er it  has  been  shown  tbat  tbe  married  woman 
had.  as  a  matter  of  foct,  represented  tbat  the 
contract  was  made  with  reference  to  her  sep- 
arate estate,  as  In  this  case,  then  the  burden 
of  proof  sblfts.  and  It  is  thai  bicumt>ent  on 
tbe  married  woman  to  show  snch  facts  as 
would  defeat  the  estoppel  arising  from  such 
representations.  To  allow  a  denial  of  the 
truth  of  tbe  representations  made  would  be  a 
fraud  upon  tbe  party  making  advancM  np(m 
the  faftta  of  such  representations,  and  the  doc- 
trine of  equitable  estoppel  *would  apply,  un- 
less tbe  party  making  tbe  representation  can 
show  that  the  party  to  whom  the  representa- 
tion was  made  knew  that  tbe  representation 
so  made  was  not  true.  Brown  t.  Thomson, 
31  S.  C.  436,  10  8.  E.  95;  Institution  t.  Luhn, 
34  S.  a  175.  13  S.  B.  857.  It  has  not  been 
made  to  appear  that  the  plaintiff  knew  tbat 
the  defendant's  representatlra  In  ber  mort- 
gage that  the  debt  secured  by  tbe  mortgage 
was  for  the  benefit  of  her  separate  estate  was 
not  true  as  a  matter  of  t&ct  Tbe  plaintiff 
testifies  that  he  knew  nothing  of  defendant's 
purposes  in  executing  tbe  bond  and  mortgage, 
outside  of  the  representations  contained  In 
the  mortgage.  Upon  the  same  day  tbat  the 
plaintiff  canceled  the  first  mortgage  and  ac- 
cepted tbe  bond  and  mortgage  described  in 
the  complaint,  to  wit,  January  29,  1891,  the 
plaintiff  drew  a  draft  for  1238.50  on  F.  W. 
Wagoier  &  Co.,  of  Charleston,  payable  to  tbe 
order  of  d^endant  at  sight  The  name  of 
the  defendant  appears  Indorsed  upon  said 
draft,  and  I  am  satisfied  that  tbe  indorse- 
ment was  made  on  the  draft  by  tbe  defend- 
ant. The  draft  has  been  paid  by  Wagener 
<&  Ca,  and  returned  to  plaintiff.  Tbe  mon- 
ey wae  collected  by  Ransom  Logan,  the  bus- 
faan^  as  the  agent  of  defendant,  or  by  some 


cme  duly  anthortsed  the  defendant  to  !»> 
celTS  the  same.  Harlng  made  tlie  draft  pax* 
able  to  tbe  order  oi  the  defendant,  It  was 
not  Incomlient  upon  the  plaintiff  ■  to  show 
what  disposition  the  defendant  made  of  tbe 
nxmey.  There  Is  no  evidence  to  show  tbat 
plaintiff  knew  what  application  was  made  of 
the  money  when  collected.  The  draft  consti- 
tutes a  part  of  the  consideration  of  the  bond 
and  mortgage  referred  to  in  the  complaint 
It  appears  that  tbe  plaintiff's  store  was  con 
sumed  In  February,  1894,  by  fire  commtml 
cated  by  the  adjacent  building.  All  of  plain- 
tiff's boakB  ot  accounts  were  destroyed  by  fire, 
with  the  exception  of  his  ledger,  which  was 
In  the  irtm  safe.  Plaintiff  testifies  that  be 
furnished  goods  sevwsl  times  to  defendant's 
children  upon  ordns  purporting  to  be  signed 
by  the  defendant  Tlis  defendant  admits 
that  she  gave  her  son  one  order  on  plaintiff 
for  goods.  It  Is  unreasonable  to  suppose 
that  the  defendant  was  Ignorant  of  the  fact 
that  her  husband  was  getting  supplies  and 
money  from  plaintiff  upon  the  faith  of  the 
represaitations  made  by  her  In  the  two  mort- 
gages from  January  1,  1888,  to  January  1, 
1892.  During?  all  this  period  the  plaintiff 
bad  no  Intimation  from  the  d^ndant  or 
from  her  husband  acting  for  her,  that  the 
representation  made  by  the  defendant  in  both 
mortgages  was  not  true  as  a  matter  of  fact. 
Under  these  circumstances,  I  conclude  that 
tbe  defendant  Is  estopped  from  denying  tliat 
tbe  debt  secured  by  tbe  mortgage  described 
In  tbe  complaint  was  not  contracted  tor  the 
benefit  of  her  separate  estate. ' 

"The  defendant.  In  her  answer,  denies  any 
liability  to  the  plaintiff  under  the  bond  and 
mortgage.  She  does  not  deny  that  the  plain* 
tiff  furnished  the  goods  and  advanced  mon- 
ey on  tbe  bond  and  mortgage  to  the  amount 
as  alleged  In  the  complaint.  There  is  an  ad- 
mission in  tbe  bond  and  mortgage  as  to  the 
indebtedness  of  $650  due  January  1,  1892, 
with  Interest  from  January  1,  1891.  Under 
the  pleading  It  was  not  necessary  for  plain- 
tiff to  offer  proof  to  establisli.  the  amount  of 
the  debt  claimed  by  plaintiff,  If  the  defend- 
ant Is  liable  upon  her  bond  and  mortgage. 
The  only  .book  of  account  that  was  left  after 
the  burning  of  plaintiff's  store  to  prove  tbe 
account  for  goods  furnished  after  tbe  execu- 
tion of  tbe  bond  and  mortgage  was  plaintiff's 
ledger.  In  tbe  handwriting  of  a  clerk,  Mr. 
Lesesne,  who  was  In  North  Carolina,  beyond 
tbe  Jurisdiction  of  this  court,  and  whose 
place  of  residence  was  unknown  to  plaintiff 
at  the  hearing  of  the  case.  The  defendant's 
counsel  objected  to  tbe  Introduction  of  the 
ledger  upon  tbe  ground  that  tbe  absent  clerk 
who  made  tbe  entries  was  the  proper  person 
to  testify  with  reference  to  tbe  ledger.  Tbe 
books  of  ordinal  entry  having  been  destroy- 
ed by  fire,  the  -secondary  evidence  furnished 
by  the  ledger  was  the  best  proof  that  plain- 
tiff could  Introduce.  In  tbe  absence  of  any 
Intimation  or  suggestion  as  to  the  Incorrect- 
ness of  the  entries  In  the  ledger,  and  as  the 
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clerk  who  made  the  entries  In  the  ledger  was 
beyond  the  jurisdiction  of  this  court,  and  as 
his  present  destination  was  unknown  to 
plaintiff,  the  plaintiff  was  permitted  to  refer 
to  the  ledger  to  ascertain  the  balance  char- 
ged  to  the  defendant  on  the  ledger,  and 
claimed  to  be  due  by  defendant  to  plaintiff. 
The  defendant  objected  to  the  introduction 
of  the  ledger  by  the  plaintiff,  which  objec- 
tion was  Gvermled,  and  the  defendant  dulj 
excepted.  The  plaintiff  admits  a  payment 
of  tblrty-fonr  dollars  and  eighty-eight  cents 
since  the  execution  of  the  bond  and  mort- 
gage by  the  defendant,  for  which  amount 
the  defendant  la  entitled  to  a  credit.  I  con- 
clude, as  matter  of  law,  that  the  plaintiff  is 
entitled  to  a  Judgment  of  foreclosure  against 
the  defendant  upon  the  bond  and  mortgage 
described  in  the  complaint.  I  find,  as  matter 
of  fact,  after  allowing  the  defendant  credit 
for  the  $34.88  admitted  to  have  been  paid, 
there  remains  due  by  the  defendant  to  the 
plaintiff,  secured  by  the  defendant's  mort- 
gage, on  January  1,  1882,  the  sum  of  eight 
hundred  and  twenty-flve  dollars  and  twelve 
cents,  as  alleged  in  the  complaint,  which, 
with  interest  at  seven  per  cent,  from  Janu- 
ary 1,  1892,  as  alleged  in  the  complaint, 
amounts^at  this  date  to  the  sum  of  nine  hun- 
dred and  ninety-eight  dollars  and  tbtrty-sev* 
en  cents." 

Ezceptions. 
"(1)  Because  his  honor  erred  In  his  eonclu- 
slon  that  the  defendant's  liability  must  be 
determined  without  reference  to  the  act  of 
1887.'  (2)  Because  his  honor  erred  in  not  con- 
struing the  mortgage  according  to  the  act  of 
1887,  and  in  not  dismissing  the  complaint. 
^  Because  Us  honor  erred  in  sustaining  the 
mort^ige  as  a  valid  Iten  upon  defendant's  sep- 
arate estate,  and  that  the  law,  as  It  ^sted 
prior  to  the  act  of  1887,  was  applicable.  In  the 
absence  of  evidence  to  sufficiently  establish 
that  benefit  accrued  to  defendant's  separate 
estate  from  the  creation  of  the  mortgage.  (4) 
Because  that  his  honor  erred  in  his  conclusions 
that  the  plaintiff  did  not  know,  the  plaintiff 
being  In  position  to  know,  that  the  articles  of 
merchandise  sold  to  defendant's  husband  were 
of  a  kind  and  character  which  were  family 
snppUea,  and  which  the  huisband,  under  the 
law,  was  obligated  to  furnish,  and  for  which 
be  alone  was  liable,  and  that  such  articles 
were  not  of  a  kind  to  benefit  defendant's  sei>- 
arate  estate.  (5)  Because  his  honor  erred  in 
concluding— the  testimony  not  supporting  such 
a  conclusion— that  Rimsom  L.  Logan  was  ever 
at  any  time  the  agent  of  defendant,  or  that 
the  defendant  had  ever  constituted  any  one 
her  agent  (6)  Because  his  honor  erred  in  bis 
ai^rehension  that  It  was  proven  as  a  fact  that 
plaintiff's  store  was  consumed  in  February, 
1894,  by  fire  communicated  by  an  adjacent 
building.  <7)  Because  that  his  honor  erred  in 
his  conduston  that  the  defendant  had  Indorsed 
her  name  upon  the  draft  (8)  Because  his 
honor  erred  in  condnding,  upon  the  recitals  la 
his  decree  or  pretadng  the  judgment,  that  un> 


der  such  circumstances  the  defendant  Is  ea* 
topped  from  denying  that  the  debt  secured  by 
the  mortgage  described  In  the  complaint  was 
not  contracted  for  the  benefit  of  her  separate 
estate.  (8)  Beca|tse  that  his  honor  erred  in 
ruling  that  the  plaintiff  was  a  competent  wit- 
ness to  prove  an  account  entered  upon  his 
ledger  by  his  bookkeeper,  by  merely  testify- 
ing that  there  appeared  upon  the  ledger  at  the 
foot  of  an  account  thereon  pharged.  but  not 
testifying  as  to  a  single  item  of  the  account, 
a  balance  of  (me  hundred  and  ninety-three  and: 
•/loo  dollars." 

B.  Preasley  Barron,  for  appellant  Btaame 
&  DaMB,  for  respondent 

OABT.J.  The  facta  la  tills  case  are  stated 
fn  the  decree  of  his  honor,  Judge  Wlther- 
Kpoon,  whldi,  together  with  the  exceptlons*- 
wlll  be  Bet  out  In  the  report  of  tiie  caae,  ex- 
cept the  formal  part  of  aald  decree  ordeclng- 
the  sale  of  the  property. 

The  first  and  second  exceptions  will  be  con- 
stdered  together.  In  the  caae  of  tilbson  t. 
Hutchins  (S.  G.)  21  S.  B.  200,  the  court  aays: 
**Tbe  notes  which  were  dlacounted  by  J.  D. 
Vemer  were  executed  while  the  act  of  ItfttT 
was  of  force,  vi^hlcb  provides  that  'all  ctmvey- 
ancea,  mortgages  and  like  formal  Instm- 
mcnta  of  writing  affecting  her  separate  es- 
tate^ executed  by  a  married  woman,  shall  be 
effectual  to  convey  or  charge  her  separate 
estate  whenever  the  bitoitlon  so  to  convey  or 
charge  such  separate  estate  Is  declared  in. 
such  conveyance,  mori^age  or  other  instru- 
ments of  writing.'  Ko  such  Intention  appears 
in  said  notes  or  mortgages.  We  are,  how- 
ever, of  the  opinion  that  no  such  require- 
ment Is  necessary,  under  the  act  of  Uttt7, 
where  the  contract'  entered  Into  by  a  married 
woman  was  for  the  braeflt  of  her  separate  es- 
tate. This  view  Is  Indirectly  suatalned  by  the 
cases  of  Reid  v.  Stevens,  SS  S.  G.  619^  17  S. 
E.  358,  and  Martin  v.  Suber  ^ts.  G,)  18  S.  B. 
125."  These  exceptions  must  therefore  be 
overruled. 

We  next  proceed  to  a  conslderatlDn  of  the 
third  exception.  'In  the  case  of  McCord  t. 
Blackwell.  31  S.  C.  125,  0  S.  B.  777,  the  court 
says:  "In  the  sixth  ground,  dtfendant  com- 
plains that  the  Judge  erred  In  refu^g  to  In- 
struct the  Jury  that  If  they  find  that  the  ar^ 
tides  purchased  from  plaintiffs  were  not  ex- 
pended by  Mrs.  Blackwell  on  her  separate 
property,  or  for  the  benefit  of  the  same,  plain- 
tiffs  cannot  recover.  We  see  no  error  In  re- 
fusing this  request  The  question  as  to  the 
liability  of  a  married  woman  on  a  given  con- 
tract must  be  determined  by  the  provlidtms  of 
the  constitution  and  laws  limiting  her  jtqwer 
to  contract,  and  we  are  unable  to  discover 
anything  In  either  the  constitution  or  any  act 
which  would  warrant  such  an  Instruction. 
The  question  In  all  such  cases  Is  as  to  the  na^ 
ture  of  the  contract  and  not  as  to  the  dlspiH' 
sltlon  of  Its  fmlts.  If  the  contract  In  qiies> 
tlon  is  shown  to  be  a  contract  with  refwence 
to  the  separate  estate  of  a  married  woman,. 
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bsr  liability  Is  at  once  fixed,  without  regard  to 
the  dlspcslUoD  sbe  may  afterwards  make  of 
the  fmltB  of  such  contract"  This  authority 
dlsposea  of  the  third  exception. 

The  fourth,  fifth,  sixth,  and  seventh  excep- 
tions only  raise  questions  of  facts.  After  a 
careful  ctmaideratlon  of  the  testimony  In  the 
case,  we  are  of  opinion  that  the  drcoit  jndse 
was  light  in  his  condosions. 

We  come  next  to  a  consideration  of  the 
eighth  exception.  The  conclusion  of  the  cir- 
cuit Judge  Is  supported  by  the  authorities 
which  he  cites,  to  which  may  be  added  the 
case  of  Mortgage  Co.  t.  Mlxson.  38  S.  0.  432, 
17  3.  R  244, 

We  will  next  consider  the  ninth  exception. 
The  evidence  was  properly  admitted,  because 
It  was  then  the  best  in  existence.  Hobbs  t. 
Beard  (S.  C.)  21  S.  E.  305.  Porthermore.  the 
defendant,  in  her  mortgage,  agreed  to  pay 
the  accounts  as  shown  by  the  plaintiff's  boobs 
of  account  It  is  the  Jt^gment  of  this  court 
that  the  Judgment  of  the  circuit  court  be  af- 
firmed 

<M  s.  a  ») 

DOTT  et  aL  V.  BOTD. 
<Sapreme  Gvnrt  of  South  Carolina.    Uarch  9, 
1896.) 

ATTAOHinsT— Affidavit — SnFFiaiBNcr— Nbobs- 
siTT  roH  Filing  AFrtDAViT  and  Bonk 
1.  A  paper  stating  grounds  of  attachment, 
but  which  did  not  show  on  its  face  that  plai&tiff 
signed  It  before  rJi  officer  authoriced  to  take 
oaths,  and  which  was  not  signed  by  such  oS.- 
is  Dot  an  "affidavit,"  within  Rev.  St.  {  2517, 
requiring  so  "affidavif^  before  a  warrant  of  at-' 
tacfament  can  iraae. 

2l  Wher(>  the  sffidavit  on  which  an  attach- 
ment is  issued  is  not  filed  in  the  clerk's  office 
within  10  days  from  the  tssDaace  of  the  warrant, 
as  reqoired  by  Code  Civ.  Proc.  I  250,  and  cir- 
cuit court  rule  69,  the  attachment  Is  void. 

Appeal  from  common  pleas  circnit  court  of 
Fairfield  county;  W.  C.  Benet  Judge. 

Action  by  W.  R.  Doty  &  Co,  against  J.  W. 
"BtjtyA  to  enforce  agricultural  liens.  Plaintiff 
procured  an  attachment '  on  the  following 
affidavit:  "W.  B.  Doty,  a  member  of  the 
firm  of  W.  K.  Doty  A  Co.,  being  duly  sworn, 
■ays.  on  oath,  that  J.  W.  Boyd  is  indebted 
to  the  said  firm  of  W.  R.  Doty  &  Co.  on  an 
agricultural  lien  for  supplies  tn  the  sum  of 
three  hundred  and  slxty-alx  and  ninety-five 
one-hundredths  dollars  ($366.95),  which  said 
sum  Is  a  balance  due  and  unpaid  for  ad- 
Tancee  furnished  said  J.  W.  Boyd  for  the 
year  1894,  as  evidenced  by  four  agricultural 
lieaa  herewith  attached;  that  no  part  of 
said  balance  has  been  paid,  although  said 
liens  are  all  past  due.  Deponent  further 
states  that  from  defendant's  own  statement 
to  deponent  he  knows  that  said  J.  W.  Boyd 
has  disposed  of  at  least  one  bale  of  cotton  of 
his  crop  of  1891,  the  proceeds  of  which  were 
not  paid  on  deponent's  lien,  and  deponent 
retUy  bellevea  that  >atd  J.  W.  Boyd  Intends 
to  defeat  the  purpose  of  said  liens,  which 
Hens  are  upon  all  the  lands  worked  by  said 
Boyd  during  the  year  1891.  W.  B.  Doty. 


Sworn  to  before  me,  this  81st  day  of  Jan- 
nary,  1896."  From  an  order  oTermllng  a 
motion  to  vacate  the  attachment,  defendant 
appeals.  Beversed. 

J.  W.  Hanahan  and  X  B.  McDonald,  for  ap- 
pellant.  Bagadale  &  Bagadale,  for  respond- 
ents. 

POPE,  J.  It  seems  that  this  appeal  comes 
up  on  this  state  of  facts:  W.  B.  Doty  &  Co., 
a  mercantile  firm  doing  business  in  the  town 
of  Winnsboro,  in  the  county  of  Fairfield,  in 
this  state,  made  large  advances  to  one  J.  W. 
Boyd,  taking  from  him,  as  security  for  such 
advances,  three  liens  on  all  his  crops  to  be 
raised  during  the  year  1894.  Doty  &  Co.  had 
their  liens  Indexed  in  the  ofBce  of  the  clerk 
of  court  for  Fairfield  county.  The  liens  were 
not  fully  paidt  some  differences  having 
arisen  between  the  lienor  and  the  iieneea 
touching  the  payment  of  said  advances.  W. 
B.  Doty,  for  the  firm  of  W.  B.  Doty  &  Co., 
applied  to  the  clerk  of  court  B.  H.  Jennings, 
for  a  warrant,  directed  to  the  sheriff  of  Falr^ 
field  county,  to  seize  the  crops  of  J.  W. 
Boyd,  alleging  that  said  Boyd  had  sold  a 
bale  of  cotton,  covered  by  the  liens  held  by 
Doty  &  Co.,  without  the  consent  of  said  firm 
and  without  applying  the  proceeds  of  such 
sale  to  the  pro  tanto  payment  of  his  indebt- 
edness. The  clerk  Issued  the  warrant  to  the 
sheriff,  directing  him  to  seize  Boyd's  crops, 
and  thereupon  B.  B.  ElUaon,  as  sheriff  of 
Fairfield  county,  seized  atwut  90  bushels  of 
com,  taking  possession  thereof,  and  making 
sale  thereof.  J.  W.  Boyd  thereafter  gave  no- 
tice to  the  firm  of  W.  B.  Doty  &  Co.  that  he 
would  move,  before  his  honor,  Judge  Benet, 
at  chambers,  at  Chester,  S.  C,  on  the  26th 
day  of  March,  1895,  for  an  order  setting  aside 
and  vacating  the  warrant  of  attachment, 
etc.,  upon  the  following  grounds:  "(1)  That 
the  said  warrant  was  Irregularly  Issued,  as 
the  affidavit  upon  which  the  same  was  Issued 
does  not  state  facts  sufficient  in  law  to 
Justify  the  Issuing  thereof;  (2)  that  the  said 
warrant  was  tmprovldentiy  Issued,  as  the 
statements  contained  therein  are  not  true; 
(8)  that  It  appears  upon  the  face  of  the  orig- 
inal papers  that  there  was  no  sufficient  affi- 
davit made  and  sworn  to  before  any  officer 
authorized  by  law  to  administer  an  oath,  and 
signed  by  such  officer;  (4)  that  no  sufficient 
and  legal  bond,  dgned  by  the  said  W.  R. 
Doty  &  Co.,  was  executed  and  delivered  to 
the  clerk  before  the  Issuing  of  the  said  war- 
rant; aS)  that  the  original  undertaking,  affi- 
davit (or  what  purports  to  be  an  affidavit), 
and  other  {Mperswere  not  filed  In  the  office  of 
the  clerk  of  court  within  10  days  after  issu- 
ing the  same,  as  required  by  section  250  of 
the  Code  of  Civil  Procedure  of  this  state  and 
rule  69  of  the  circuit  court  of  this  state." 
At  the  hearing  before  Jui^e  Benet  affidavits 
relating  to  the  foregoing  defects  were  sub- 
mitted on  behalf  of  J.  W.  Boyd;  whUe  W.  R. 
Doty  &  Go.  anbinitted  aflldarlti  that,  al- 
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though  the  affldarlt  of  W.  R.  Doty  was  sign- 
ed by  him,  and  do  name  of  the  officer  before 
whom  such  affidavit  was  made  appears,  yet 
In  fact  It  was  sworn  to  before  H.  H.  Jen* 
nlngs  as  clerk,  who  issued  the  ^arrant  of 
attachment,  and  that  this  omission  of  the  of- 
ficer's name  to  the  affidavit  was  unintention- 
al. And  W.  R.  Doty  &  Co.  also  submitted 
an  affidavit  showing  that  the  undertaking 
contemplated  In  law  before  the  Issuing  of 
the  warrant  was  made  by  W.  R.  Doty  and 
one  S.  D.  Dunn  as  surety  thereto,  and  also 
the  papers  that  the  law  required  should  be 
filed  in  the  cleid^'s  office  were  left  with  the 
sheriff.  Other  affidavits  were  submitted  by 
W.  R.  Doty  &  Co..  tending  to  show  that,  aft- 
er the  warrant  was  issued,  some  mode  of 
settlement  had  been,  agreed  upon  by  and  be- 
tween W.  R.  Doty  &  Co.  and  J.  W.  Boyd. 
Counter  affidavits  were  submitted  by  Boyd 
on  this  latter  point.  When  the  motion  came 
on  to  be  heard  before  Judge  Benet,  he  refus- 
ed the  motion  in  a  written  order  to  that 
effect.  From  this  order  J.  W.  Boyd  now 
appeals  on  six  grounds,  which  need  not  be 
set  out.  but  the  effect  thereof  may  be  thus 
stated:  First,  that  the  circuit  Jndge  erred 
In  not  holding  that  the  clerk  of  court  could 
not  have  jurlBdlctlon  to  Issue  the  warrant 
In  the  absence  of  an  affidavit  duly  signed  by 
W.  K.  Doty  before  an  officer  whose  name 
should  have  been  signed  thereto  as  the  per' 
son  before  whom  the  affidavit  was  made; 
second,  that  the  circuit  Judge  erred  in  hold- 
ing that  it  was  not  fatal  to, the  warrant  and 
all  proceedings  thereunder  when  the  affida- 
vit of  W.  R.  Doty  and  the  undertaking  by 
him  was  not  filed  in  the  office  of  the  clerk 
of  court  for  Fairfield  county  within  10  days 
after  the  issuing  of  the  warrant,  as  required 
by  section  250  of  the  Code  of  Civil  Procedure 
and  the  sixty-ninth  rule  of  the  circuit  courts 
of  this  state;  third,  that  his  honor  erred  In 
holding  the  undertaking  to  be  snfflcieDt.  At 
the  bearing  before  ua  the  third  gnmnd  was 
abandoned. 

Was  the  ptfper  called  an  affidavit  such  a 
paper  as  required  by  law?  We  think  not 
The  purposes  of  the  parties  connected  with 
it  were  that  it  should  be  an  affidavit.  Sup- 
pose, however,  W.  R.  Doty  had  been  indicted 
for  perjory  in  the  making  of  such  paper,  it 
would  be  idle  to  talk  of  his  conviction  there- 
for on  such  an  Incomplete  paper.  Now,  the 
object  of  the  law.  In  requiring  an  affidavit 
Is  to  fasten  a  very  heavy  responsibility  upon 
the  affiant  In  case  any  of  the  statements  are 
not  true.  The  law,  as  written,  requires  that 
such  a  paper  should  be  complete,  and  that  no 
such  warrant  should  Issue  in  its  absence. 
Of  course,  In  the  supposed  case  of  an  indict- 
ment for  perjury  In  connection  with  the  pa- 
per In  question,  we  have  no  purpose  to  In- 
dicate even  the  possibility  of  the  crime  of 
perjury  In  this  ease;  but  we  do  mean  to  In- 
dicate strongly  the  purpose  of  the  law  In  re- 
quiring such  a  paper  to  be  a  complete  affi- 
davit, and  not  an  atteinpt  at  one.   Then,  if 


this  was  no  affidavit,  what  right  or  Joiisdlc- 
tlon  did  Mr.  Jennings,  as  deiic  of  coort.  hare 
to  issue  the  warrant?  The  statute  (sectioo 
2617  of  our  civil  statute  laws)  expressly  re- 
quires an  "affidavit"  as  a  condition  precedent 
to  the  issuing  of  the  warrant.  Such  being 
the  case,  the  clerk  of  court  was  without  any 
Jurisdiction  In  the  premises,  and  it  was  er- 
ror in  the  circuit  Judge  not  to  hold  that  tbe 
warrant  of  attachment  was  absolutely  void. 

Next,  what  effect  resulted  twm  the  failure 
of  W.  R.  Doty  &  Co.  to  file  these  papers  in 
the  office  of  the  clerk  of  conit  within  10 
days  next  after  the  issuing  of  the  warrant 
in  this  case?  Clearly,  the  penalty  of  such 
failure  Is  to  render  the  whole  proceedings 
null  and  void.  This  is.  precisely  what  this 
court  decided  In  Ketchln  v.  Landecker.  32  S. 
0. 165, 10  S.  B.  936.  Quoting  from  the  syDa- 
hus  (In  the  official  report)  of  that  case, 
"where  the  affidavits  upon  which  a  warrant 
of  attachment  Is  based  are  not  filed  In  tbe 
clerk's  office  within  10  days  after  the  war- 
rant was  Issued,  as  required  by  law  and  tbe 
rules  of  court  the  defendant  Is  entitled,  on 
motion,  to  have  the  attachment  vacated.** 
The  circuit  judge  was  in  error  here  also. 

liastiy,  we  have  had  brought  to  our  atten- 
tion some  elements  of  a  settlement  betweeb 
these  parties  here  contesting,  and  therefore 
we  deem  it  lmi>ortant  to  such  parties  that  we 
soy  very  frankly  that  nothing  we  have  said 
In  this  opinion  is  Intended  to  touch  that 
question,  and  our  Judgment  must  be  taken 
without  prejudice  as  to  the  merits  of  any 
such  question.  It  Is  the  Judgment  of  thla 
court  that  the  order  of  the  circuit  Judge  ap- 
pealed from  be  vacated,  and  the  cause  re- 
manded to  the  circuit  court  with  directioxis 
to  that  court  to  moke  an  order  vacating  the 
warrant  of  attachment  and  all  the  proceed- 
ings thereunder. 


(46  s.  a  ») 

STATB  V.  EELLBT  et  aL 
(Soprone  Omirt  U  South  OaroUna.  Maxcb  9, 

1886.) 

iHPAxsLnra  JcTRT— Photoqraph— Ernmras— Ooar 

TUADiOTiita  WrrSBSs. 

L  A  sperial  venire  having  beat  sammoned 
to  complete  a  Jury  after  defeoaant  had  exhaust- 
ed his  chaltenges,  defendant  had  no 'right  to  in- 
Biat  that  the  names  of  those  veniremen  Who  ar- 
rived in  advance  of  the  others  Bhonid  not  be 
drawn  until  the  others  were  presant 

2.  On  a  trial  for  aisault  with  intent  to  kilU 
It  was  not  error  to  permit  a  photographer,  who 
was  present  at  tbe  time  of  the  assault  to  intro- 
duce in  evidpacc  to  be  Used  as  a  diagram,  a 
photograph  representinK  the  window  throagh 
wbldi  the  person  aBsauTted  was  shot  with  said 
person  occnp;mg  the  position  he  was  in  at  the 
time  of  the  shooting,  tiie  said  photograph  hav- 
ing been  mace  b;  said  photographer  the  morn- 
ing after  the  shooting. 

8.  Defendants'  brother,  who  had  testified  to 
an  alibi  on  behalf  of  defendants,  was  asked 
whether  he  had  not  prevlonaly  used  certaio 
threatening  language  to  the  Jostice  who  Issued 
the  warrant  for  his  brothers'  arrest,  and  replied 
that  he  did  not  remember  of  having  done  bo, 
stating  that  he  was  Intoxicated  at  that  time. 
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Said  justice  thereupon  tefltified  tliat  defendants' 
brother  did  osp  said  langoage,  and,  thoash  he 
had  been  drinking,  knew  what  he  was  doing  at 
the  time.  Beld,  that  the  tefitimony  of  the 
|wUce  was  adoiisdble.  MclTer,  C.  J.  dissent- 
Appeal  from  gNieral  seaBiona  clrcnit  court  of 
Dariington  coim^;  D.  A.  Townsend.  Judge. 

James  R.  KeBey  and  James  Newlt  Kelley 
were  convicted  of  an  assault  with  intent  to 
kin.  The  following  are  the  grounds  of  ap- 
peal: "Dne  notice  of  Intention  to  appeal  was 
given,  and  defendants  appeal  to  this  court  for 
error  In  the  presiding  Judge  refusing  defend- 
ants motion  for  a  new  trial.  (1)  Because 
that  the  12  additional  jurors  drawn  to  supply 
a  deficiency  in  the  regular  Jury  were  not  pre- 
sented to  the  defendants  In  the  order  and 
manner  required  by  law,  practice  of  the  cir- 
cuit court,  and  the  roles  of  the  circuit  court 
(2)  That  the  jurors  so  drawn  were  not  called 
or  presented  to  the  defendants  In  the  order 
In  which  they  were  drawn,  nor  were  their 
names  pat  In  a  hat  and  drawn  therefrom  by 
lot;  but.  without  having  been  called,  the 
names  of  the  first  four  who  appeared  in  the 
court  room  were  put  In  a  hat  and  drawn  there- 
^m,  and,  as  bo  drawn,  the  Jurors  were  pre- 
sented to  the  defendants.  The  jury  not  being 
then  complete,  and  two  others  of  the  addition- 
al Jurors  having  appeared  in  the  court  room, 
their  names  were  then  put  In  the  hat,  and 
these  jurors,  as  drawn,  presented  to  the  de- 
fendants; and  so  the  drawing  and  presenta- 
tion of  the  jurors  proceeded  until  the  panel 
was  completed,  but  so  soon  as  defendants' 
counsel  ascertained  the  manner  in  which  the 
additional  jurors  were  being  drawn  and  pre- 
sented, which  was  directly  after  the  first  four 
were  presented,  they  objected  In  behalf  of  the 
defendants,  but  the  objection  was  overruled, 
and  the  drawing  and  presentation  proceeded 
KB  above  stated.  Before  the  panel  was  com- 
plete the  defendants  had  exhausted  their  chal- 
lenges, and  subsequently  the  twelfth  juror 
was  preaented  and  sworn  In,  against  their  ob- 
jection, and  while  they  were  powerless  to  re- 
ject. It  Is  submitted  that  it  was  error  in 
thus  drawing  and  presenting  the  additional  ju- 
rors, and  a  violation  of  the  rights  of  the  de- 
fendants. (3)  That  the  solicitor  was  permit- 
ted to  Introduce  In  evidence,  against  the  objec- 
tion of  the  defendants,  the  negative  of  a  pho- 
t<^raph  alleged  to  represent  the  window 
through  which  the  shooting  was  done,  after 
the  occurrence,  with  Jenkins  sitting  on  the 
bed  with  his  head  bound  In  cloths;  his  honor 
ruling  that  it  could  be  admitted  Just  as  a  dia- 
gram could  be  admitted.  (4)  His  honor,  the 
pre^dlng  Judge,  against  the  objection  of  the 
defendants,  admitted  testimony  as  to  unfriend- 
ly occurrences  between  defendants'  brother 
and  one  L.  M.  Crosswell,  a  trial  justice,  and 
an  Influential  witness  for  the  state,  with 
which  the  defendants  were  in  no  way  con- 
nected, and  the  only  purpose  or  effect  of 
which  was  to  imjDstly  and  Improperly  preju- 
dice the  minds  of  the  Joron  Bgalnit  the  de- 
fendants." Afflnued. 


Boyd  &  Brown,  for  appellants.  3.  Bf.  John- 
son, for  the  State. 

POPp:,  J.  The  defendants,  having  been  con- 
victed and  duly  sentenced  for  assault  and  bat- 
tery with  Intent  to  kill,  appealed  to  this  court. 
The  grounds  of  appeal  will  be  reported.  The 
first  question,  which  Is  raised  by  the  first  and 
second  grounds  of  appeal,  may  be  thus  stated: 
Is  it  legal,  against  the  objection  of  defendants. 
Interposed  at  the  time,  to  complete  a  Jury  for 
their  trial  from  the  names  at  jurors  on  a  spe- 
cial venire,  when  the  first  four  of  such  Jurors 
are  presented  In  advance  of  the  other  Jurors 
constituting  the  special  venire,  and  before 
such  other  names  are  placed  In  the  covered' 
box,  and  also,  when  the  [sisoaers  have  ex- 
hausted their  right  of  challenge,  two  addition- 
al jurors'  names  are  placed  in  the  covered  box 
and  drawn,  as  required  by  law,  to  complete 
the  panel?  It  seems  that,  of  the  86  persons 
who  composed  the  petit  juries,  12  were  in  the 
Jury  room,  engaged  in  making  up  their  verdict 
in  another  case,  and,  when  the  prisoners  were 
being  tried,  they  exhausted  the  remaining  24 
names  by  their  challenges,  still  leaving  the 
Jury  for  trial  Incomplete;  that  thereupon 
the  circuit  Judge  ordered  a  special  venire 
of  12  to  be  made  up  In  accordance  with  our 
statutes.  Of  this  special  venire  4  Jurors  ap- 
peared In  court,  and  the  presiding  judge  or- 
dered their  names  to  be  placed  in  the  covered 
box,  to  be  drawn  and  presented  to  the  pris- 
oners. In  challenstng  some  of  the  four  Juror^ 
the  jury  still  lacked  one  of  completion,  but  the 
defendants  had  exhausted  their  cliallengea 
Two  others  of  the  special  venire  came  into 
court,  and  the  circuit  Judge  ordered  ttieir 
names  to  be  placed  in  the  covered  box.  and 
one  to  be  drawn  therefrom,  thus  completing 
the  Jury.  The  defendants  objected  to  this 
last  step,  and  requested  that  the  remainder 
of  the  special  venire  (eight)  should  be  placed 
in  the  covered  box  before  any  one  of  them 
should  be  drawn.  The  presiding  Judge  over- 
ruled this  objection.  We  do  not  think  the 
clrcnit  Judge  erred  In  overruling  the  objection. 
It  is  now  a  settled  law  In  this  state  that  the 
right  of  the  accused  In  the  matter  of  what 
persons  shall  compose  the  jury  charged  with 
his  trial  is  confined  to  such  rejections  as  he 
may  make  within  the  numter  allowed  by  the 
statute.  When  the  accused  has  exhausted  his 
challenge,  the  next  juror  or  jurors  drawn, 
necessary  to  complete  the  panel,  must  slL  We 
know  of  no  law  or  cuptom  In  this  state  which 
renders  it  necessary  that  every  member  of 
a  special  venire  shall  be  present  before  the 
name  of  any  one  of  the  jurors  included  in 
such  special  venire  may  be  drawn  and  present- 
ed to  the  accused.  There  is  no  complaint  here 
that  the  names  were  not  drawn  by  lot  from  a 
covered  box  by  a  boy  under  10  years  of  age, 
but  only  that  all  the  names  on  the  special 
venire  were  not  placed  In  the  covered  box  be- 
fore any  one  was  drawn  therefrom.  These 
objections  cannot  be  sustained. 

The  next  question  suggested  by  the  ap- 
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pellants  Is  contained  Id  the  third  .ground  of 
appeal,  namely,  that  it  was  error  to  allow  the 
witness  M.  A.  Helm,  who  was  a  witness 
for  the  state,  to  testify  In  the  reply  as  to 
a  negative  photograph  he  had  made,  next 
morning  after  Mr.  Jenkins  was  shot,  of  the 
window  through  which  he  waa  shot,  and 
also  of  Mr.  Jenkins  in  the  position  In  the 
bed  he  waa  in  when  shot,  and  also  to  exhib- 
it the  photograph  to  the  Jury.  In  the  direct 
examination  of  this  witness,  no  reference 
was  made  by  the  solicitor  to  this  matter; 
but,  when  the  defendants'  connsel  waa  cross- 
examining  this  witneaSf  he  asked  him: 
"What  was  yoar  business  In  Hartsrille?" 
Answer:  "Taking  pictures,  sir."  "Did  you 
take  any  for  Mr.  Jenkins?"  Answer:  "I 
toc^  some  for  him  the  morning  he  was  shot 
that  night,  the  22A."  "Do  you  mean  his 
own  picture?"  Answer:  "Y^  sir."  "Did 
you  take  any  others  for  him  except  his 
own?"  Answer:  "No,  sir;  only  I  took  a 
picture  of  the  window  where  he  was  shot,  he 
sitting  by  It  in  the  position  he  waa  in  when 
he  was  shot"  "Did  Mr.  Jenkins  have  any 
connection  with  your  line  of  business?"  An- 
swer: "None  at  all."  When  the  solicitor  ex- 
amined this  witness  In  reply,  he  asked  the 
witness:  "Have  you  the  negatives  with  you 
of  that  room?"  Answer:  "I  believe  I  have  a 
proof  of  one  that  was  taken  of  him  at  the 
window."  Question:  "When  did  you  take 
this  picture  that  Mr.  Brown  asked  you  about, 
—this  of  Mr.  Jenkin8,~whea  did  you  take 
it?"  Answer:  "I  took  It  the  next  morning 
after  he  was  shot."  Question:  "This  Is  a  rep- 
resentation of  what  window?"  Answer:  "Of 
the  window  that  Is  south,  I  suppose.  That 
ts  the  window  in  our  room,— the  window 
through  which  he  was  shot."  Question: 
"Where  was  your  instrument  when  you  took 
this.  Inside  or  outside  the  house?"  Answer: 
"It  was  outside."  Question:  "Where  was 
Mr.  Jenkins  at  the  time  you  took  that  pic- 
ture?" Answer:  "He  was  sitting  near  about 
where  he  was  shot."  The  solicitor  here  of- 
fered to  Introduce  the  picture  In  evidence. 
Defendants*  counsel  objected.  The  court 
practically  ruled  that  the  picture  might  be 
introduced  as  a  diagram  prepared  by  Mr. 
Helm.  We  think  there  was  no  error  here. 
The  witness  was  inside  the  room  where  Mr. 
Jenkins  waa  shot  at  the  time  it  happened. 
He  saw  one  of  the  defendants  in  the  room  at 
the  time  of  the  shooting,  and  beard  that  de- 
fendant request  Mr.  Jenkins  to  sit  up  In  bed. 
In  which  position  Mr.  Jenkins  was  when  be 
was  shot  by  some  one  Just  outside  the  win- 
dow, and  through  a  pane  of  glass  In  the 
sash  of  the  window.  Mr.  Helm  made  this 
picture  the  next  morning  after  the  shooting, 
and,  at  the  request  of  the  solicitor,  explained 
to  the  Jury,  from  this  diagram  be  himself 
had  made,  where  the  shot  went  through  the 
pane  of  glass,  and  Mr.  Jenkins*  position  in 
bed  when  he  was  shot  It  seems  to  us  that 
this  was  perfectly  competent.  In  the  case 
of  Bspley  T.  Klngh,  40  &  a  1B4, 18  a  a.  680, 


this  court  held  that  a  diagram  of  a  small 
lot  of  land,  made  by  one  who  was  not  a  sur- 
veyor, might  be  admitted  in  testimony  to  ex- 
plain the  impressions  of  a  witness,  who 
was  not  an  expert,  "of  the  form  of  a  house, 
direction  of  a  road,  or,  it  may  be,  the  way  a 
piece  of  land  appeared  to  a  witness  as  to 
its  direction  from  any  given  place  or  road." 
We  do  not  well  see  how  a  witness  could  bet- 
ter illustrate  to  a  Jury  the  position  of  the 
man  when  he  was  shot  than  by  a  picture, 
especially  as  this  witness  saw  for  himself 
everything,— all  the  surroundings  of  Mr.  Jen- 
kins  at  the  time  he  was  thus  stricken.  It 
might  present  another  question  if  this  pho- 
tographer had  made  the  picture  from  what 
others  told  him,  and  not  from  his  own 
knowledge.  It  made  no  difference  that  Mr. 
Jenkins  had  his  head  "in  bandages"  when 
the  picture  was  taken.  It  was  not  denied 
that  he  was  shot  on  the  night  in  question,  or 
that  his  head  was  bandaged  the  next  morn- 
ing. 

The  last  question  presented  by  the  appeal 
Is  furnished  by  the  fourth  ground  of  appeal. 
To  understand  this  matter,  a  statement  of 
facts  relating  to  the  testimony  of  L.  M. 
Crosswell,  a  witness  for  the  state,  may  be 
necessary.  One  Shelton  Kelley,  who  was  the 
brother  of  the  two  defendants  on  trial  for 
the  attempted  assassination  of  one  Mr.  Jen- 
kins while  oa  duty  as  a  state  officer,  ap- 
proached the  trial  Justice  who  had  Issued 
the  warrant  for  the  arrest  of  the  two  de- 
fendants, at  Darlington  court  house,  during 
the  term  of  court  at  which  the  trial  of  defend- 
ants occurred,  and  said  to  him:  "Nol)ody  but 
a  God  damned  rascal  would  have  issued  the 
warrant  for  brother  Jim,  and  you  will  catch 
hell  for  it"  It  seems  that  Mr.  Crosswell, 
the  trial  Justice,  promptly  reported  this  mat- 
ter to  the  court,  and  rule  was  issued  against 
said  Shelton  Kelley  requiring  him  to  show 
cause  why  he  should  not  be  attached  for 
contempt  of  court  Now,  when  the  defend- 
ants opened  up  their  defense,  this  same  Shel- 
ton Kelley  was  used,  as  one  of  their  wit- 
nesses, to  prove  an  alibi  for  the  defendants 
and  for  other  purposes;  and,  before  their 
attorney  closed  his  examination  in  chief  of 
this  witness,  he  said  to  him:  "You  have  been 
chained  here  in  open  court  with  having  be- 
haved very  improperly  to  Judge  (Trial  Jus- 
tice) Crosswell.  I  now  give  you  the  priv- 
ilege to  make  any  statement  aliout  It"  An- 
swer: "When  I  found  out  I  had  done  that 
I  went  to  Mr.  Crosswell,  and  told  him  I  was 
mighty  sorry  it  liappened,  and  begged  his 
pardon.  I  told  him  I  would  not  have  done 
that  for  the  world.  I  did  not  want  him  to 
think  I  had  the  least  111  wlU  against  him.  I 
begged  his  pardon.  I  felt  mighty  sorry 
about  it."  Question:  "What  condition  were 
you  In  that  yon  didn't  remember  anything 
about  It?"  Answer:  "I  was  tight"  Ques- 
tion: "That  hardly  expresses  it?"  Answer: 
"1  don't  believe  It  does.  •  •  Cross- 
examlnatloo  by  the  solicitor:  Question:  "In 
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front  of  tbe  court  bouse,  last  Monday,  didn't 
7on  say  to  Mr.  Crosswell  this:  That  nobody 
but  a  God  damned  rascal  would  Issue  the 
warrant  that  be  did  against  your  brother 
Jim,  and  that  he  would  catch  bell  about  it' T' 
Answer:  "1  don't  recollect  it.  If  1  did."  Ques- 
tion: "That  sounds  like  a  pretty  connected 
statement?"  Answer:  "I  bare  no  recollec- 
tion of  It  I  am  very  sorry.  •  *  *"  Ques- 
tion: "You  don't  remember  talking  to  Cross- 
well?"  Answer:  "I  declare  I  don't.  •  *  *" 
When  the  defense  closed  their  testimony,  tbe 
state  placed  Trial  Justice  Crosswell  on  tbe 
stand,  and  tbe  testimony  o^  this  witness 
tended  to  establish  that,  although  tbe  wit- 
ness SheltoD  Kelley  was  drinking  when  be 
made  tbe  remark  he  did  to  Mr.  Crosswell, 
said  Sbelton  Kelley  knew  what  be  was  do- 
ing and  saying,  and  also  that  be  was  In 
snch  a  condition  to  know  and  remember  all 
he  did  or  said;  that  he  did  use  tbe  very 
words  charged.  And  to  this  last  testimony, 
the  defendants  objected  as  Irrelevant,  and 
also  that  Sbelton  Kelley  had  not  denied  the 
use  by  him  of  tbe  language  Imputed  to  him. 
Tbe  defendants  set  up,  In  their  last  ground 
of  appeal,  the  relevancy  of  the  testimony, 
and  also  that  Sbelton  Kelley,  by  not  hav- 
ing denied  the  use  of  the  language,  made 
the  testimony  of  the  state  incompetent  We 
regard  this  ground  of  appeal  as  untenable, 
for.  In  our  view,  the  testimony  is  both  rele- 
vant and  competent  and  these  are  our  rea- 
sons for  BO  holding:  The  testimony  Is  rele- 
vant because  It  was  one  of  the  methods  em- 
ployed to  show  that  tbe  testimony  of  Sbel- 
ton Kelley.  when  he  swore  that  his  brother 
James  R.  Kelley  was  not  present  In  Harts- 
ville  at  tbe  time  attempt  at  assassination  was 
made,  was  false.  He  who  swears  falsely  as 
to  one  thing  ma;  not  be  believed  when  be 
swears  to  another.  In  other  words,  this  Is 
a  recognized  method  to  test  the  veracity  of 
the  witness.  The  testimony  was  competent 
because  it  is  one  of  the  exceptions  to  the 
general  rules  that  you  cannot  contradict  a 
witness  who  testifies  that  be  does  not  re- 
member whether  be  did  or  said  a  certain 
thing.  If  the  matter  alleged  to  have  been 
done  or  said  by  the  witness,  which  Is  not 
denied  by  him,  happens  to  be  Immaterial,  or 
not  an  Issue  in  the  cause,  Its  truth  cannot 
be  established.  On  the  other  hand,  as  in 
this  case,  when  tbe  matter  Is  material,  or  an 
issue  In  the  case,  Its  truth  can  be  established, 
notwithstanding  tbe  witness  who  Is  assail- 
ed may  seek  to  avoid  the  matter  by  pretepd- 
Ing  he  does  not  remember  whether  be  did 
the  act  or  not,  or  uttered  the  words,  char- 
ged against  him.  This  matter  has  been  set 
at  rest  In  this  state  by  the  recent  case  of 
State  V.  SuUlvan,  21  S  E.  7.  Mr.  Justice 
Gary,  In  announcing  the  judgment  of  the 
court  said:  "Starkle,  Ev.,  at  page  213.  thus 
states  tbe  rule:  'If  the  witness  neither  di- 
rectly admit  nor  deny  the  act  or  declaration, 
as  when  he  merely  says  he  does  not  recollect 
or,  as  it  seenu^  gives  any  other  Indirect  aja- 


swer  not  amounting  to  an  admission,  it  is 
competent  for  tbe  adversary  to  prove  the 
atarmative,  for  otherwise  tbe  witness  might 
In  every  snch  case  exclude  the  evidence  of 
what  he  had  done  or  said  by  answering  that 
he  did  not  remember.'  7  Am.  &  Eng.  Enc. 
Law,  p.  100,  says:.  'Eivery  witness  under 
cross-examination  in  any  proceeding,  civil  or 
criminal,  may  be  asked  whether  he  has  made 
any  former  statement  relative  to  tbe  subject- 
matter  of  the  action  and  inconsistent  with 
bis  present  testimony,  tbe  circumstances  of 
ttie  supposed  testimony  being  referred  to  suf- 
ficiently to  designate  the  particular  occasion; 
and  if  he  does  not  distinctiy  admit  that  he 
made  such  a  statement  proof  may  be  given 
that  he  did  not  in  fact  make  it*  The  evi- 
dence that  the  witness  Pinley  gave  on  the 
stand  was  unquestionably  relevant  and  the 
testimony  of  contradictory  statements  at  oth- 
er times  should  not  have  been  excluded."  It 
Is  the  judgment  of  this  court  that  the  Judg- 
ment of  tbe  circuit  court  lie  affirmed. 

McIVER,  0.  J.  (dlssenthig).  WhUe  Z  agree 
with  Mr.  Justice  POPE  In  the  conclusions 
which  he  iias  reached  on  all  the  other  points. 
I  cannot  agree  with  him  in  the  view  which  he 
takes  of  tbe  fourth  ground  of  appeaL  In  1 
Greenl.  Ev.  i  449.  It  Is  said  to  be  "a  well-set- 
tied  rule  that  a  witness  cannot  be  cross-ex- 
amined as  to  any  fact  which  is  collateral  to 
the  Issue,  merely  for  the  purpose  of  contra- 
dicting him  by  other  evidence,  if  he  should 
deny  it  thereby  to  dlsc<-«*dlt  his  testimony"; 
and  this  doctrine  Is  quoted  with  approval  in 
tbe  recent  case  of  State  v.  Wyse,  33  S.  O., 
at  page  592,  12  S.  E.  656.  Now,  In  tbe  case 
under  consideration,  tbe  Issue  to  be  tried  was 
whether  the  defendants  were  guilty  of  the 
dastardly  attempt  to  assassinate  Jenkins,  and 
the  question  whether  Sbelton  Kelley.  who 
was  examined  as  a  witness  for  tbe  defense, 
bad  used  the  very  improper  and  reprehensible 
language  to  tbe  trial  Justice  which  was  Im- 
puted to  bim,  was  clearly  collateral  to  the  Is- 
sue on  trial;  and  therefore,  under  tbe  rule 
above  stated.  It  was  not  competent  for  the 
solicitor  to  offer  testimony  to  contradict  his 
denial  that  be  bad  nsed  such  language,  even 
though  the  object  of  such  testimony  was  to 
discredit  tbe  witness  Shelton  Kelley.  The 
case  of  State  v.  Sullivan,  cited  by  Mr.  Jus- 
tice POPE,  does  not  touch  the  point  here  con- 
sidered. Indeed,  It  (impliedly,  at  least)  recog- 
nizes the  correctness  of  my  position.  For  Mr. 
Justice  Gary,  in  delivering  tbe  opinion  of  the 
court  in  tbe  Sullivan  Case,  was  careful  to  .say 
that  the  testimony  of  Flnley,  which  It  was 
proposed  to  contradict  was  clearly  relevant  to 
the  Issue  on  trial,  as  It  undoubtedly  was; 
and,  what  is  more,  he  makes  a  quotation  from 
section  462  of  Oreenleaf  on  Evidence,  which 
contains  these  words:  "But  it  is  only  in  such 
matters  as  are  relevant  to  the  issue  that  the 
witness  can  be  couiradlcted."  I  think,  there- 
fore, that  the  judgment  should  be  reversed  on 
the  fourth  groimd,  and  a  new  trial  ordered. 
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GARY,  J.  (eoncQnii^.  In  my  oplnton  tbe 
question  raised  by  the  fourth  exception  mvBt 
be  decided  ^pon  a  principle  different  from 
that  stated  by  Mr.  Justice  POPE  In  tbe  lead- 
Ing  opinloa  herein,  or  by  Mr. 'Chief  Jnsdce 
MelVBU  In  his  dlssentli^  opinion  in  the 
abore-stated  case.  Shelton  H.  KeHey  was 
examined  as  a  witness  for  the  defense,  and 
npon  his  examination  In  chief  testified  both 
as  to  the  langnage  which  he  used  In  q^eaking 
to  the  t^l  justice  abont  the  arrest  of  his 
brother  and  also  as  to  bis  (Shelton  H.  Kel- 
condition  at  that  time,  caused  by  strong 
drlnfc.  Tbe  state  then  cross-examined  bim  as 
to  those  matters  In  regard  to  which  he  had 
testified  npon  his  examination  In  chief.  Tbe 
testimony  of  the  trial  justice,  introduced  for 
the  purpose  of  disproving  the  statements 
made  by  Sbdton  H.  Kelley,  was  objected  to 
on  the  ground  that  it  was  lirelevant  and  that 
Kelley  did  not  deny  it  If  the  defense  had 
not  broiwht  out,  upon  the  examination  in 
chief,  the  testimcHV  of  Shelton  H.  K^ey  as 
to  the  language  which  be  used  towards-  the 
trial  justice  and  his  condition  at  that  time 
from  Intoxicants,  then  tbe  state  would  not 
have  had  the  r^bt,  upon  cross-examination, 
to  lay  tbe  foundation  ^r  contradicting  blm  by 
evidence  of  contrary  statements  made  at  oth- 
er times,  unless  such  statements  were  mate- 
rial. State  T.SulUnn  (a  0.)  21  8.  B.  7.  That 
principle,  however,  does  not  apply  to  this 
case,  as  the  facts  are  different  The  rule  gov- 
erning this  case  Is  thns  expressed  by  Obief 
Justice  Simpson,  la  behalf  of  tbe  court,  in 
State  V.  Sims,  16  S.  a  404:  "It  is  a  rule  of 
evidence  that  before  a  witness  can  be  im- 
peached by  evidence  that  he  has  made  state- 
ments out  of  court  different  from  those  made 
on  the  stand,  the  foundation  must  be  laid  by 
staling  to  him  time,  place,  and  person.  We 
do  not  see  that  this  rule  has  been  violated 
bere.  The  rule  does  not  preclude  a  party 
fn>m  proving  that  what  the  witness  has  tes- 
tified to  In  court  Is  untni&  If  so,  truth,  which 
is  the  object  of  judicial  Investigation,  would 
seldom  be  found.  The  question  was,  did  the 
defendant  Sims  use  a  certain  expression?  and 
also  whether  MlkeU  was  there.  Sims  had  de* 
nled  using  the  expression,  and  Mlkell  had 
denied  being  present  The  state  was  allowed, 
after  these  denials,  to  prove  that  Sims  did 
use  the  npresslon  and  ^t  Mlkell  was  pres- 
ent This  violated  no  rule  of  evidence.**  See, 
also,  Ktate  t  Hays,  24  S.  C.  196;  Oreenl.  Ev. 
H  449.  450.  461;  State  v.  Goodwin  (W.  Va.) 
9  8.  E.  86.  I  therefore  concur  In  the  result 
announced  by  Mr.  Justice  POPB. 

BANK  OF  FLOBBNGB  v.  GBBGG  et  aL 
(Supreme  Court  of  South  Carolina.  March  12, 
18D6.) 

Wills — Cohstrdctiok — Ambiodods  PBOVistovs— 
Appbai/— RiTisw— Habmlbbs  BraoR. 
1.  Testator  devised  to  bis  son  the  residue  of 
his  estate,  "and  to  his  care  the  protection  and 
support  ox  my  daughter  C  during  her  natural 


Ufe,"  Such  residue  was  the  larger  part  of  tes- 
tator's estate,  and  his  will  showed  that  it  was 
Dot  his  intentkn  to  dldnbent  any  one  of  his 
children.  Such  danghter  was  frail  both  in  body 
and  mind,  and  unfit  to  manage  property.  Beta, 
that  the  support  of  such  dauehter  was  made  a 
charge  on  such  reciidue,  and  that  It  was  not  tea- 
tators  iutentioQ  simply  to  enjoin  on  sndi  son 
a  moral  obligation  to  support  the  daughter. 

2.  Where  a  referee  reporta  that  an  order  al* 
lowing  an  amendment  to  an  answer  was  made 
by  consent  and  on  appeal  there  is  nothing  in  the 
"case"  coDtrorerting  snch  statement,  the  bd- 
preme  court  will  not  review  the  action  itf  the 
referee  In  aOowing  It. 

3.  In  an  action  to  foreclose  a  mortgage 
against  tbe  mortgagor  and  a  snbsequrat  mortga- 
gee, it  appeared  that  the  land  was  devised  to 
the  mortgagor  subject  to  a  charge  for  the  sap* 
port  of  his  sister,  and  that  before  either  of  such 
mortgages  was  executed,  such  mortgagor  and  his 
sister  made  a  written  agreement  tor  the  pay- 
ment by  him  to  her  of  a  certain  amount  annual- 
ly, of  which  such  subsequent  mortgagee  haB  no 
notice.  Beld  that  where  the  court  found,  as  a 
matter  of  fact  that  under  the  evidence,  the 
amount  mentioned  In  the  agreement  was  reason- 
able, and  there  was  no  exception  to  such  finding, 
tbe  subsequent  mortgagee  took  subject  to  it 

Appeal  from  common  pleas  circuit  court  of 
Florence  county;  D.  A.  Townsend,  Judge. 

Action  by  the  Bank  of  Florence  against 
R.  O.  Gregg,  Catherine  W.  Gregg,  the  Im- 
perial Fertilizer  Company,  and  Mary  Ann 
Gregg,  to  foreclose  a  mortgage  executed  by 
defendant  It  O.  Gregg  to  plaintiff's  assignor. 
From  the  decree  entered  ou  tbe  report  of  a 
referee,  plaintiff  and  defendant  Imperial  Fer- 
tilizer Company  appeal.  Affirmed. 

The  report  of  the  referee  is  as  follows: 

"To  the  Court  of  Common  Pleas:  Pursu- 
ant to  an  order  of  this  court  whereby  It  was 
referred  to  me  to  determine -the  Issues  of 
law  and  fact  In  tbe  above-stated  case,  I  re- 
spectfully report:  That  I  held  references, 
attended  by  the  attorneys  of  the  parties, 
took  testimony  in  the  cause,  which  la  hereto 
attached,  and  heard  argument  of  counsel  up- 
on the  issues  involved.  The  complaint  in 
this  action  is  brought  for  the  foreclosure  of 
a  certain  mortgage  executed  by  the  defend- 
ant R.  C.  Gregg  to  one  E.  R.  Mclver  and  one 
L.  A.  McCaU,  of  date  December  17,  1891,  to 
secure  his  note  of  even  date  for  the  payment 
of  the  sum  of  $2,000  on  tbe  17th  day  of  De- 
ceml>er,  1802,  with  Interest  after  maturity 
at  tbe  rate  of  8  per  cent  per  annum.  Tbe 
complaint  alleges  tbe  execution  of  tbe  note 
and  mortgage  above  mentioned,  with  a  de- 
scription of  the  property  mortgaged;  that 
the  mortgage  was  duly  recorded;  that  the 
said  E.  R.  Mclver  and  L.  A.  McCall  duly  as- 
signed the  said  note  and  mortgage  to  the 
plaintiff,  which  Is  now  the  owner  and  holder 
thereof;  that  upon  information  and  belief, 
tbe  defendant  Catherine  W.  Gregg  holds  a 
mortgage,  subsequent  to  plaintifTs,  npon  a 
portion  of  the  mortgaged  premises,  and  also 
tbe  defendants  the  Imperial  Fertilizer  Com- 
pany and  Mary  Ann  Gregg  hold  mortgages 
subsequent  in  date  to  plaintiff's  upon  the 
premises  described  In  the  complaint;  that  the 
condition  of  tbe  said  note  and  mortgage  has 
been  broken;  and  that  there  Is  due  thereon 
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the  mm  ot  $2,000,  with  Interest  from  the 
20tb  day  of  November,'  1893.  at  the  rate  of 
8  per  cent  per  annum,— and  contains  the 
itsaal  prayer  for  foreclosure  and  sale.  To 
this  complaint,  the  defendant  Catherine  W. 
Gregg  filed  her  answer,  In  which  she  alleges 
that,  under  the  last  will  and  testament  of 
D.  Beeee  Qregg,  the  premises  described  In 
the  complaint  are  charged  with  her  support 
and  maintenance  for  and  during  her  natural 
life,  In  the  meantime  denying  each  and  ev- 
ery allegation  of  the  complaint,  except  para- 
graph 5  thereof,  and  as  to  such  paragraph 
she  admits  that  the  defendant  B.  C.  Gregg 
signed  a  mortgage  purporting  to  secure  the 
rights  of  the  said  Catherine  W.  Oregg  In 
and  to  said  premises,  but  alleges  that  the 
same  was  signed  roluntarlly  by  IL  O.  Gregg, 
and  recorded  by  him,  but  denies  having  ac- 
cepted it  in  any  way;  and  further  alleges 
thdt  the  premises  set  forth  In  said  complaint, 
together  with  all  other  property  on  said  es- 
tate, are  charged  with  her  support,  which 
was  agreed  upon  to  be  the  sum  of  f 220  an- 
nually, and  that  said  amonnt  is  charged  and 
a  lien  upon  all  property  described  In  said 
-will  prior  and  supericu*  to  any  mortgage  or 
conveyance  that  the  said  R.  C.  Gregg  may 
have  executed  upon  the. same;  that  the  de- 
fendant B.  C.  Gregg,  under  said  agreement, 
made  payments  to  the  said  Catherine  W. 
Gregg  In  the  sum  of  $663.70,  and  that  there 
remains  due  and  unpaid  on  the  same  the 
sum  of  $446.30,  together  with  the  annuity 
agreed  upon,  to  wit  $220  for  and  during  the 
term  of  her  natural  Ufe.  The  defendant  the 
Imperial  Fertilizer  Company  also  filed  its 
answer,  in  which  It  denies  any  knowledge 
or  information  sofflctent  to  form  a  belief  as 
to  the  allegations,  except  as  to  paragraph  6 
thereof,  which  alleges  a  subsequent  mort- 
gage to  said  defendant  which  paragraph  it 
admits.  Alter  the  first  reference,  the  attor- 
neys for  the  defendant  Catherine  W.  Gr^ 
served  upon  the  plaintiff's  attorneys  notice 
of  a  motion  to  amend  her  answer  by  stril^lng 
out  imragraph  10  thereof,  and  Inserting  in 
Ilea  tliereof  the  following:  The  defendant 
admits,  as  allied  in  paragraph  5  of  the 
complaint  that  R.  C.  Oregg  executed  to  her 
a  mortgage-  covering  a  portion  of  the  land 
devised  to  satd  R.  C.  Gregg  ta  the  said  wiU. 
The  premises  described  in  the  complaint  are, 
by  the  will  of  her  father,  D.  Reese  Gregg, 
charged  with  the  support  of  this  defendant, 
which  has  been  agreed  upon,  by  the  executor 
of  said  will  and  this  defendant  to 'be  $220 
annually,  as  set  forth  above,  and  the  said 
annual  sum  Is  a  charge  and  lien  upon  the 
property  described  In  the  complaint  superior 
to  any  mortgage  or  conveyance  executed  by 
aald  R.  G.  Gregg.  The  mortgage  was  given 
by  said  B.  G.  Gregg,  and  talcen  by  this  de- 
fendant not  as  a  satisfaction  of  said  lien, 
but  as  additional  security  for  the  amount 
agreed  on  for  her  suppori  as  aforesaid.'  To 
the  answer  of  the  defendant  Catherine  W. 
Qregg  the  idatntlfl  filed  a  zepUcation  In 
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which  It  denies  that  the  support  of  the  said 
dtfendant  Is  charged  upon  the  property  de- 
vised and  bequeathed  to  the  defendant  R.  G. 
Gregg,  and  alleges  that  If  such  were  the 
case,  which  plaintiff  denies,  It  Is  not  charged 
solely  upon  the  lands  mort^ged  to  plaintiff, 
but  on  other  property  described  In  said  reply. 

"Regarding  the  motion  to  amend  tbeanswer 
of  the  defendant  Catherine  W.  Gregg,  above 
referred  to,  objection  having  been  withdrawn 
by  plalntlETs  attorneys  and  the  attorneys 
for  the  codefendant  the  Imperial  Fertilizer 
Company,  the  motion  is  granted,  without  fur- 
ther comment  and  hence  I  shall  consid^  the 
case  upon  the  Readings  In  their  pieaeut 
shape. 

'To  all  that  portion  of  the  testimony  of  the 
witness  R.  G.  Gregg  as  to  the  declaration  of 
his  testator,  tending  to  show  his  IntenticHk 
in  the  execution  of  his  will,  the  defendant 
Catherine  W.  Gregg  objects.  Before  pro- 
ceeding with  my  findings  of  fact  from  the 
testimony  to  which  objection  has  been  made, 
the  policy  of  the  law  Is  generally  against  re- 
ceiving declarations  of  intention  In  aid  of  the 
interpretation  of  wiUs  (2  Whart  Ev.  {  992); 
and  It  has  been  said  that  there  Is  but  one 
situation  In  which  the  Judicial  exposition  has 
the  right  to  Invoke  the  aid  of  declarations 
of  Intention,  and  that  is  when  the  words  in 
the  wlU  described  well,  but  equally  well, 
two  or  more  persons  or  two  or  more  tilings, 
and  such  declarations  are  offered  to  show 
wtiich  perstHi  or  which  thing  was  meant  by 
the  testator,  i.  e.  by  the  words  In  the  will 
as  used  by  him.  See  Rodman  v.  Society,  9 
Allen,  447.  'In  the  construction  of  a  will, 
of  course,  the  first  and  great  object  should 
be  to  ascertain  the  intention  of  the  testator, 
and  that  intention  must  be  gathered  from 
the  paper  itself,  assisted.  It  may  be,  by  the 
circumstances  which  surrounded  the  testator 
at  the  time  of  its  execution,  such  as  the 
state  of  his  family  and  condition  of  his  prop- 
erty, etc.'  Jaudon  v.  Ducker,  27  S.  C.  297, 
3  S.  E.  46S.  In  my  opinion,  that  class  of  tes- 
timony will  not  be  admissible  In  the  Inter- 
pretation of  the  will  n9w  under  considera- 
tion. Therefore,  with  this  view  of  the  law, 
1  most  sustain  the  objection. 

"1  find  the  foUowtng  facts  from  the  testi- 
mony as  taken:  That  the  note  and  mortgage 
described  In  the  complaint  (the  execution  of 
which  has  been  admitted)  were  duly  assign- 
ed to  the  plaintiff,  on  the  date  of  their  ex- 
ecution; that  no  payments  had  been  made 
thereon,  except  the  Interest  which  has  been 
paid  on  the  same  up  to  the  20th  day  of  No- 
vember, 18^;  and  that  the  plaintiff  is  the 
owner  and  holder  of  the  said  note  and  mort- 
gage. I  find  that  on  the  4th  day  of  March, 
1893  (and  subsequent  in  date  to  plaintiff's 
mortgage),  the  defendant  B.  C  Gregg  exe- 
cuted and  delivered  to  the  d^endant  the  Im- 
perial Fertilizer  Company  his  bond  in  the 
sum  of  $1,100,  which  was  secured  by  his 
mortgage,  of  even  date,  upon  the  premises 
described  in  the  ana^aint^  together  with 
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otber  real  estate,  and  that  no  payments  have 
been  made  upon  the  same.  1  find,  from  the 
last  will  and  testament  of  the  late  D.  Reese 
Gregg,  that  he  bad  made  previous  and  spe- 
cific proTlslon  for  his  daughter  Flora  Mclver 
Scott,  and  that  in  and  by  bis  said  will  he 
provided  for  other  members  of  his  family  In 
manner  following,  that  is  to  say:  After  de- 
rising  specifically  and  definitely  of  his  es- 
tate to  hie  wife,  Mary  Ann  Gregg,  the  testa- 
tor, in-  the  sixth  Item  of  his  will,  used  the 
following  language:  *I  devise  and  bequeath 
to  my  son  Reese  C.  Gregg  all  the  residue  of 
my  estate,  both  real  and  personal,  and  to 
his  care  the  protection  and  support  of  my 
daughter  Catherine  W.  Gregg,  during  her 
natural  life.'  I  find  that  the  said  'residue* 
devised  and  bequeathed  to  the  said  R.  C. 
Gregg  to  consist  of  about  700  acres  of  land, 
of  tbe  estimated  value  of  |8.000,  besides  a 
number  of  mules,  horses,  cattle,  bogs,  sheep, 
plantation  tools,  and  other  articles  of  per- 
sonal property.  I  find  that  tbe  defendant 
Catherine  W.  Gregg  is  an  unmarried  woman, 
of  frail  and  feeble  health,  with  no  means  of 
support.  I  find  that,  on  the  2l8t  day  of 
January,  1889,  the  defendants  R.  O.  Gregg 
and  Catherine  W-  Gregg  entered  Into  a  writ- 
ten agreement  whereby  the  said  R.  C.  Gregg 
obligated  himself  to  pay  to  the  said  Cather- 
ine W.  Gregg  the  annual  sum  of  $220,  In  ad- 
vance. In  lieu  of  the  provision  made  for  her 
under  her  father's  will,  and  that  since  the 
said  date,  she  has  received  under  said  agree- 
ment the  sum  of  $653.70.  I  find  that  the 
mortgage  of  plaintiff  Is  prior  fn  date  to  all 
Incumbrances  vipot  tbe  premises  In  question, 
which  the  defendant  R.  C.  Gregg  made  on 
the  same,  and  that,  at  th^  time  In  which  tbe 
said  mortgage  was  assigned  by  E.  R.  Mc- 
lver and  L.  A.  McCall,  the  plaintiff  bad  no 
notice  of  the  above-mentioned  contract  be- 
tween tbe  defendants  R.  C.  and  Catherine 
W.  Gregg.  I  also  find  that,  on  the  27tb  day 
of  January,  1893,  the  defendant  R.  C.  Gregg 
executed  a  mortgage  upon  450  acres  of  land 
whereby  to  secure  the  said  Catherine  W. 
Gregg  in  the  annual  amount  stipulated  in 
the  contract  before  mentioned.  I  find  that 
the  amount  due  and  unpaid  upon  plaintiffs 
note  and  mortgage,  on  September  14,  1894, 
Is  the  sum  of  $2,130.66. 

"In  presenting  my  conclusions  of  law,  I 
shall  consider  what  to  my  mind  Is  tbe  main, 
and  practically  the  only,  issue  involved,  to 
wit,  the  individual  interest  of  the  defendant 
Catherine  W.  Gregg  in  the  mortgaged  prem- 
ises described  in  tbe  complaint  The  first 
Inquiry  suggested  Is,  has  she  any  Interest 
under  the  will  of  her  father,  D.  Reese 
Gregg?  and,  secondly,  what  is  the  extent  of 
that  Interest?  By  what  method  can  we  ar- 
rive at  a  correct  legal  conclusion  as  to  the 
first  Inquiry?  Manifestly,  tbe  intention  of 
the  testator  must  be  sought,  and  by  the 
plain  and  specific  machinery  prescribed  for 
that  purpose.  *As  tbe  will  must  be  In  writ- 
ing, no  other  intention  than  that  contained 


In  tbe  will'  Itself  can  be  recognized  by  the 
court  as  operative  add  dleposftlve.'  See  Jau- 
don  V.  Ducker.  supra.  In  the  present  case 
let  us  consider  the  circumstances  surround- 
ing tbe  execution  of  tbe  will  in  question,  the 
state  of  testator's  family,  etc.  From  the 
will  Itself,  and  from  other  testimony,  we 
find  that  the  widow  and  all  tbe  children 
were  provided  for  specifically  except  (as  we 
may  assume  for  the  moment)  the  daughter, 
who  is  of  frail,  delicate  health,  the  daughter 
who  had  resided  at  tbe  old  homestead  up  to 
tbe  death  of  tbe  testator,  tbe  daughter  who 
had  no  means  of  support  The  time  had  ar- 
rived when  formal  provision  was  to  be  made 
for  the  family  before  the  testator  was  to  take 
his  final  leave  from  them.  He  had  provid- 
ed for  all  except  bis  son  Reese  and  his 
daughter  Catherine,  when.  In  the  sixth  Item 
of  bis  will,  he  devised  and  bequeathed  to  bis 
son  Reese  C.  Gregg  all  the  residue  of  the 
property,  real  and  personal,  and  to  his  care 
tbe  protection  and  support  of  his  daughter 
Catherine  W.  Gregg;  the  devise  and  the 
charge  of  support  being  In  the  same  sen- 
tence, nothing  separating  them  but  a  comma. 
From  tbe  family  relations  that  had  hitherto 
existed  between  the  testator  and  his  daugh- 
ter, who  had  been  entirely  dependent  for 
support,  I  cannot  approach  a  conclusion  that 
It  was  his  purpose  to  disinherit  her.  In  the 
same  sentence  in  which  he  devised  the  resi- 
due of  his  property  (which,  it  seems,  was 
by  far  the  greater  portion)  to  bis  son.  he 
provided  the  sup[>ort  of  his  daughter  at  the 
hands  of  the  devisee  and  executor  of  his 
will.  In  the  absence  of  precatory  expres- 
sions which  would  suggest  mere  hope,  confi- 
dence, wish,  etc.,  I  am  constrained  In  the 
present  case  to  conclude  that,  by  'necessary 
implication'  from  tbe  face  of  the  paper  It- 
self, together  with  that  testimony,  showing 
tbe  condition  and  circumstances  of  the  fami- 
ly at  the  time  of  the  execution  of  tbe  will, 
the  testator  Intended  to  make  a  life  provi- 
sion for  his  daughter  Catherine  W.  Gregg,  In 
conjunction  with  bis  son  Reese  C.  Gregg. 

"Tbe  next  inquiry  Is,  was  there  suclt  as  to 
become  a  charge  upon  tbe  property  devised 
and  bequeathed  to  R,  C.  Gregg?  I  think  so. 
It  has  been  urged  that,  in  Lesesne  v.  WItte, 
5  S.  C.  450,  where  tbe  testator  devised  all  his 
estate  to  bis  wife,  feeling  entire  confidence 
that  she  would  use  It  Judiciously  for  the 
benefit  of  herself  and  children,  when  the 
court  b^ld  that  no  trust  arose,  a  similar  doc- 
trine should  be  held  In  tbe  present  case  by 
analogy;  and  so  In  the  case  of  Arnold  v. 
Arnold  (S.  C.)  19  S.  E.  670.  But  there  Is  a 
decided  want  of  similarity  in  the  provisions 
of  the  wills  mentioned  In  those  two  cases 
to  the  one  under  consideration.  In  the  two 
former,  the  language  employed  Is  entirely 
precatory  and  recommendatory,  while  tbe 
latter  Is,  by  tbe  strongest  Implication,  di- 
rectory. It  Is  contended  that  the  contract 
between  R.  C.  Gregg  and  his  sister  Catherine 
W.  Gregg,  in  which  the  former  obligated 
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himself  to  pay  to  the  latter  an  annuity  of 
(220  in  Ueu  of  her  Interest  onder  the  wlU  of 
ber  father,  and  the  mortgage  givai  to  se- 
cure the  payment  thereof,  shonld  preclnde 
her  from  any  claim  to  the  mortgaged  proper- 
ty. In  Interpreting  the  Intention  of  the 
testator,  under  the  role  before  announced, 
this  position  would  be  incompatible  and  11- 
lopical,  and  therefore  I  cannot  consider 
them,  except  in  bo  far  aa  the  annual  amount 
agreed  uprai  is  concerned,  concerning  which 
there  seems  to  be  no  Issue  raised.  In 
holding  that  there  Is  a  charge  and  lien  up- 
on the  property  for  the  support  of  the  de- 
fendant Catherine  W.  Gregg  under  the  afore- 
said will.  I  hold  that  the  charge  and  lien  are 
not  confined  to  the  property  described  in  the 
complaint,  but  the  same  shall  extend  to  tbe 
entire  property  devised  and  bequeatbed  to 
the  said  R.  C  Gr^ig,  both  real  and  personal. 

"I  therefore  recommend  tliat  the  mortgage 
be  foreclosed,  and  that  the  premises  be  sold 
aabject  to  the  equities  of  the  defendant  Cath- 
erine W.  Gregg,  herein  announced,  taking 
due  consideration  of  plaintiff's  proportion  of 
tbe  liability  to  the  whole  property  devised 
and  bequeathed  to  the  defendant  R.  0. 
Gregg  ander  the  will  of  D.  Reese  Gregg." 
The  decree  of  tbe  court  1b  as  follows: 
"This  case  was  heard  by  me  upon  excep- 
tions to  the  report  of  J.  P.  McNeill,  referee, 
appointed  to  take  testimony  and  decide  upon 
the  Issues  of  law  and  fact.  Tbe  compreben- 
slve  report  of  the  referee  sets  forth  quite 
clearly  the  Issues  of  law  and  fact  contested 
In  the  case.  1  concur  in  his  findings,  except 
aa  may  be  hereafter  modified.  Does  tbe  will 
of  D.  Reese  Gregg  charge  the  property  de- 
vised to  Keese  C.  Gr^g  with  the  support  of 
Catherine  W.  Gregg?  la  tbe  question  Involved, 
and  Is  decisive  of  the  case.  From  the  testi- 
mony in  the  case.  I  am  convinced  that  the 
referee  has  construed  properly  the  Intention 
of  the  testator  to  bave  been  to  provide  for  his 
daughter  Catherine  W.  Gregg  a  support  from 
that  portion  of  tbe  estate  devised  to  Reese  C. 
Oregg;  and  tbe  legal  construction  of  tbe  lan- 
guage in  the  sixth  clause  of  the  will,  aided 
by  tbe  surrounding  circumstances,  clearly 
■hows  that  the  Intention  of  the  testator  was 
that  her  supi>ort  shonld  be  a  charge  upon 
the  property  so  devised,  and  that  such  sup- 
port should  not  be  left  to  tbe  charity  of  the 
devisee^  In  devising  all  of  the  remainder  to 
Reese  C.  Gregg  in  the  property  so  devised,  be 
gave  to  bis  daughter  Catherine  W.  Gregg  her 
estate  inherent  in  and  a  charge  upon  same, 
and  did  not  leave  ber  support  dependent  upon 
tbe  hope,  wish,  and  confidence  that  tbe  dev- 
isee Reese  G.  Gregg  should  perform  the  trust 
as  a  moral  obligation.  From  the  words  of 
tbe  will,  and  the  surrounding  circumstances, 
it  cannot  be  saccessfnlly  contended  that  tlH> 
testator,  having  by  various  devises  provided 
for  all  others,  shonld  practically  disinherit  his 
daugbtOT,  who,  by  reason  of  her  physical  In- 
flrmities,  above  aU  others,  was  dei>endent  np- 
«  tbe  property  of  ber  taXtxr  for  suppwrt 


The  proper  view  is  that  tbe  testator,  recog- 
nizing the  Inability  of  his  daughter.  In  her 
physical  weakness,  to  protect  bers^  with  a 
devise  to  her  in  fee  simple,  devised  to  his  son 
and  executor,  Reese  O.  Gregg,  the  greater  por- 
tion of  his  estate,  thus  enabling  him  to  per- 
form tbe  legal  charge  thereon,  to  wit,  the 
support  of  his  slater,  and  thus  fully  provid- 
ing for  her  from  his  estate  as  be  did  for  all 
his  other  children.  Tbe  referee  holds  that 
the  charge  for  Catherine  W.  Gregg's  support 
extended  to  all  other  property  devised  to 
Reese  C.  Gre^,  In  addition  to  property 
sought  to  be  Bold  in  this  proceeding.  This 
view  is  correct,  but  It  Is  sufficient  In  this  case 
to  hold  that  this  particular  land,  herein  con- 
sidered, Is  subject  to  the  charge;  for,  when 
an  estate  la  subject  to  a  tmst,  in  an  attempt- 
ed disposition  of  a  portion  thereof,  tbe  en- 
tire property  not  being .  involved  In  the  case 
under  consideration,  the  courts  should  charge 
tlie  entire  trust  upon  the  portion  att^pted 
to  be  sold.  It  is  not  now  before  the  court 
that  Reese  O.  Gr^g  now  holds  the  remaining 
portion  of  the  estate  other  than  that  portion 
now  being  considered;  and,  this  being  the 
case,  should  other  mortgagees  or  grantties 
therein  be  interested,  they  not  twlng  before 
the  court.  It  would  not  be  proper.  In  this  pro- 
ceeding, to  declare  the  charge  on  any  other 
portion  of  the  estate  deeded  to  Reese  C. 
Gregg  than  tbe  land  sought  to  be  sold  under 
this  foreclosure  proceeding.  Tbe  parties  In 
Interest  affected  by  this  decree,  or  the  pur- 
chasers of  property  sold  und^  this  decree, 
should  be  left  to  the  equitable  action  of  com- 
pelling the  present  owners  of  other  portions 
of  tbe  estate  devised  to  Reese  C.  Gregg,  If 
there  should  be  such  parties  interested,  to 
contribute  to  the  support  of  Catherine  W. 
Gregg,  on  the  l>a6is  of  tbe  entire  estate  devised 
to  Reese  C.  Gregg  being  charged;  but,  until 
th^  Is  done,  the  entire  estate,  or  any  por- 
tion thereof,  Is  charged  with  her  support,  and 
the  premises  herein  should  be  sold  subject 
to  the  amount  due  Catherine  W.  Gr^,  and 
ber  annual  support  In  the  amount  Bo  found 
by  tbe  referee. 

**In  all  other  respects  tbe  report  of  the  ref- 
eree is  confirmed,  and  made  tbe  decree  of  this 
court,  and  It  is  further  ordered  that  premises 
described  in  the  complaint  be  sold  by  the 
clerk  of  the  court  of  common  pleas  for  Flor- 
ence county,  on  sales  day  in  February,  A.  p. 
1895,  or  on  some  conveiUent  sales  day  there- 
after, for  one-third  cash  and  the  balance  in 
one  and  two  years,  secured  by  a  bond  and 
mortgage  of  tbe  premises,  with  legal  Interest, 
and  the  said  premises  be  chargeable  with  the 
annual  support  of  Catherine  W.  Gre^,  dur- 
ing tbe  term  of  ber  natural  life,  in  tbe  sum 
of  $220  per  year  from  tbe  21st  day  of  Janu- 
ary, A.  D.  1895,  this  sum  being  the  amount 
agreed  upon  by  Reese  G.  Gre«rg  and  Catherine 
W.  Gregg  as  a  proper  settlement  to  be  al- 
lowed her  annually.  In  lieu  of  tbe  indcflnitn 
sum  provided  by  the  will  for  that  purpose, 
and  which  I  find,  under  the  erldenccv  to  be 
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reasonable  and  proper,  which  said  Bum  shall 
become  a  Ilea,  chargeable  upon  the  premisea 
herein  described.  In  '  the  hands  of  the  par- 
chaser,  his  heirs,  and  assigns,  who  shall  hold 
same  subject  to  this  trust  so  declared;  and 
that  the  said  Oatberlne  W.  Oregg  shall  have 
the  right  to  apply  In  the  cause  for  an  order 
of  sale  of  the  premises  annually,  to  enforce 
the  charge  for  her  annual  support;  and  that, 
from  the  proceeds  of  sale  thereof  under  this 
foreclosure  proceeding,  the  said  clerk  shall.  In 
the  following  order,  pay,  first,  the  proper 
coAts  of  thl^  action;  then  the  amount  so 
found  due  by  the  referee  to  Catherine  W. 
Gregg  for  her  past  support,  with  Interest 
thereon;  then  the  sum  of  (220,  accruing  to 
her  for  the  year  1894,  ending  21st  day  of 
January,  1895;  then,  frpm  the  surplus,  the 
amount  now  found  due  to  the  plalntlfT  on 
Its  mortgage  debt  with  Interest;  then,  from 
the  surplus,  to  the  defendant  the  Imperial 
Fertilizer  Company,  the  amount  so  found  due 
on  Its  mortgage  debt  with  Interest,— and  that 
said  cleA  make  his  report  thereof  to  the  court 
of  common  pleas.'* 

Boyd,  Brown  &  Brunsons  and  Johnsons,  De 
Jongh  &,  Hanckel,  toe  appellants.  Woods  & 
Wlllcox,  tor  mpondenta. 

McIVER,  0.  J.  The  reiwrt  of  the  referee 
and  the  decree  of  the  circuit  Judge,  which 
will  be  embraced  In  the  report  of  this  case, 
80  fully  and  clearly  set  forth  the  facts 
and  present  the  question  Involved  as  to  su- 
persede  the  necessity  of  any  further  state- 
ment here.  The  main  question  is  as  to  the 
proper  construction  of  the  following  clause  In 
ihe  will  of  the  late  Dr.  D.  Reese  Uregg;  "Sixth. 
I  devise  and  bequeath  to  my  son  Reese  0. 
Gregg  all  the  residue  of  my  estate,  both  real 
and  personal, and  to  his  care  the  protecUonand 
support  of  my  daughter  Catherine  W.  Gregg 
during  her  natural  life."  The  cardinal  rule 
in  the  construction  of  a  will  being  the  Inten- 
tion of  the  testator,  the  practical  inquiry  In 
this  case  Is  whether  the  testator  Intended, 
by  this  clause,  to  fix  upon  the  residue  of  his 
estate,  devised  and  bequeathed '  to  bis  son 
Reese,  which  appears  to  have  been  much  the 
larger  portion  of  his  estate,  a  charge  for  the 
support  of  his  daughter  Catherine  during  ner 
natui'al  life,  or  whether  his  intention  was 
alpiply  to  enjoin  upon  his  son  a  moral  obli- 
gation to  support  the  daughter.  In  seeldng 
for  the  Intention  of  a  testator,  we  must  look 
to  the  words  he  has  used  as  expressive  of 
his  intention;  but  we  may  read  those  words 
in  the  light  of  the  surrounding  circumstances, 
for  the  very  obvious  reason  that  It  must  be 
assumed  that  the  testator  used  the  words 
which  he  has  employed  In  the  light  of  the 
circumstances  by  which  he  was  surrounded 
at  the  time  he  nsed  the  words  which  are  to 
be  construed.  While,  therefore,  we  are  not 
at  liberty  to  resort  to  any  conjecture  as  to 
what  the  testator  intended  to  say.  or  what  a 
court  mar  think  he  ought  to  have  sald^  but 


must  look  to  what  he  has  said,  yet  we  may 
look  to  the  circumstance  under  which  he  did 
say  what  he  has  said,  with  a  view  to  deter^ 
mine  what  he  meant  by  the  expression  which 
be  has  used.  Especially  Is  this  the  case  when 
the  language  which  he  nsed  is  doubtful  or 
ambiguous.  As  Is  said  by  Mwrghfln,  c.  J., 
in  Smith  v.  BeU,  6  Pet,  at  page  75:  "The 
first  and  great  rule  in  the  exposition  of  wills, 
to  which  all  other  rules  must  bend.  Is  that 
the  Intention  of  the  testator,  expressed-  In  his 
will,  shall  prevail,  provided  it  be  consistent 
with  the  rules  of  law.  1  Doug.  322;  1  W. 
BL  672.  This  principle  Is  generally  asserted 
In  the  construction  of  every  testamentary  dis- 
position. It  Is  emphatically  the  will  of  the 
I)er8on  who  makes  It,  and  Is  defined  to  be  the 
legal  declaration  of  a  man's  Intentions,  which 
he  wills  to  be  performed  after  his  death.'  2 
BL  Comm.  499.  These  intentions  are  to  be 
collected  from  his  words,  and  ought  to  be 
carried  into  effect,  if  they  be  consistent  with 
law.  In  the  construction  of  ambiguous  ex- 
pressions, the  situation  of  the  parties  may 
very  properly  be  taken  into  view.  The  ties 
which  connect  the  testator  with  his  legatees, 
the  affection  existing  between  them,  the  mo- 
tives which  may  reasonably  be  supposed  to 
operate  with  him,  and  to  influence  him  In 
the  disposition  of  his  property,  are  all  entitled 
to  consideration  In  expounding  doubtful 
words,  and  ascertaining  the  meaning  in  which 
the  testator  nsed  them." 

Let  OS,  then,  proceed  to  inquire  what  the 
testator  Intended  by  the  words  which  he  has 
used,  read  In  the  light  of  the  circumstances 
by  which  he  was  surrounded  at  the  time  he 
used  those  words;  for  It  Is  quite  certain  that 
those  words  do  not  very  clearly  express  what 
the  testator  really  did  Intend.  It  la  very  mani- 
fest that  the  testator  intended  to  make  pro- 
vision for  his  wife  and  all  of  his  children  ex- 
cept one,  who,  he  takes  care  to  say  in  ills 
wiU,  has  already  been  fully  provided  for, 
thereby  clearly  showing  that  he  did  not  intend 
to  disinherit  any  one  of  Ills  children.  Least 
of  all  should  an  Intention  be  attributed  to 
him  to  disinherit  his  daughter  Catherine,  who 
appears  to  hare  been  a  woman  frail  both  in 
body  and  mind,  and  therefore  most  Ukely  to 
excite  the  sympathy  and  to  call  tor  the  pro- 
tecting care  of  her  father  during  her  life,  and 
some  certain'  provision  for  her  support  after 
bis  death.  When,  therefore,  the  testator, 
after  having  made  such  provision  as  he  deem- 
ed proper  for  the  other  members  of  his  Cam- 
Uy,  gave  the  residue  of  his  estate  to  his  son 
Reese,  what  better  or  more  natiiral  provi^on 
could  be  have  made  for  thla  helpless  daugh- 
ter, who  was  unfit  to  manage  pn^iert^,  than 
to  charge  this  largest  portloa  of  his  eartate^ 
thus  given  to  his  son,  with  the  support  of  his 
frail  and  dependent  sister?  It  Is  quite  cer- 
tain that  the  testator  intended  to  make  some 
provision  for  his  daughter  Catherine,  and  this 
provision  having  been  made  in  his  will, 
which,  as  above  defined,  is  **the  legal  decla- 
ration of  a  man's  Intratlons  which  tw  wills  to 
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be  performed  after  hla  deatli."  it  must  be  as* 
snmed.  In  the  Bbsence  of  any  language  Imply- 
ing a  different  Intent,  that  the  proviBlon  thus 
made  was  a  legal  prorlBlon,  and  Implied  a 
legal  obligation  for  Its  performance,  and 
hence  is  enforceable  by  law.  It  1b  true  that  a 
tefitator  may,  by  using  langoage  appropriate 
for  such  pnTpoae,  Indicate  an  Intent  to  create 
a  mere  morale  and  not  a  legal,  obligation  to 
uae  property  devised  and  bequeathed  in  a 
certain  way,  or  for  a  certain  purpose,  learlng 
It  to  the  discretion  of  the  object  of  his  bounty 
whether  he  shall  fulfill  the  obligation,  as  In 
the  casea  of  Leseene  r.  Wltte,  6  B.  a  4C0; 
HcCreary  t.  Bums,  17  S.  O.  4M;  Rowland  t. 
Rowland.  21»  S.  a  S4,  6  S.  R  902;  Howse  v. 
Barber,  29  S.  C.  466,  7  S.  E.  817;  and  Arnold 
T.  Arnold.  41  S.  a  291,  19  8.  E.  070.  But,  In 
the  present  case,  the  testator  used  no  such 
language;  no  words  tending  to  show  that  the 
support  of  the  daughter  Catherine  was  to  be 
provided  for  at  the  discretion  of  the  devisee 
Reese  C  Gregg;  no  words  expressive  of  a 
mere  hope  or  wish  or  admonition  that  he 
should  provide  for  such  support.  On  the  con- 
trary, the  clause  contains  words  which  nega- 
tive the  Idea  that  the  testator  intended  to 
Impose  a  mere  personal  obligation  upon  the 
son,  which  he  would  be  under  a  moral,  but 
not  a  legal,  obllgatliHi  to  perform;  for  the 
provision  is  for  the  support  of  Catherine  "dur- 
ing her  natural  life,"  and,  as  was  well  argued 
by  counsel  for  respondents,  such  a  provision 
necessarily  Implied  a  legal  obligation,  the 
performance  of  which  was  intended  to  be  se- 
cured by  making  It  a  charge  upon  the  prop- 
erty devised  and  bequeathed.  And  If  the 
clause  should  be  construed  as  creating 
merely  a  personal  obligation,  which  Reese 
would  be  bound  only  morally,  and  not  legally, 
to  perform,  then,  upon  his  death,  such  obliga- 
tion would  cease,  and  if  his  sister  survlTed 
him  the  performance  for  her  support  would 
become  utterly  nngatory.  Accordingly,  we 
find  that,  In  Sands  r.  Champlin,  1  Story,  376, 
Fed.  Caa  No.  12,303,  as  quoted  in  Thayer  v. 
Finnegan,  134  Mass.  62,  Mr.  Justice  Story  lays 
peculiar  stress  on  the  circumstance  that  the 
testator  wos  making  a  provision  for  his  wid- 
ow, to  be  furnished  annually.  ''Uls  Inten- 
tion," he  says,  "was  to  have  a  fund  for  the 
security  of  the  payment  durante  vlduitate, 
which  can  only  be  by  construing  the  wUl  as 
making  a  charge  on  the  estate."  Bo  here  the 
l^rovisfon  for  the  support  of  Catherine  was 
"daring  her  natural  life,"  and  that  coald 
only  be  secured  by  construing  the  will  as 
making  a  charge  on  the  estate  devised  and  be- 
queathed to  the  son.  We  agree,  therefore, 
with  the  referee  and  the  circuit  Judge.  In  the 
oonstructlon  which  they  iiave  placed  upon 
the  sixth  clause  of  the  will,  which  the  court 
Is  called  upon  to  construe. 

Am  to  the  other  question,  upon  which  the 
referee  and  the  circuit  judge  differ,  we  agree 
with  the  latter.  If,  as  we  have  seen,  under  a 
proper  constmetton  of  the  will,  the  devisee 
Beew  O.  Oregg  took  the  land  in  question 


burdened  wltb  the  support  of  Oatberine  W. 
Gr^g,  It  was  practically  the  same  thing  as  If 
Reese  C.  Gregg  held  all  the  property  devised 
and  bequeathed  to  him  subject  to  a  mort- 
gage to  Catherine  to  secure  her  support, 
which  has  been  ascertained,  both  by  the  ref- 
eree and  the  circuit  judge,  to  amount  to  the 
sum  of  $220  annually,  covering  all  of  the 
property  embraced  in  such  devise  and  be- 
quest; and.  If  so,  upon  the  failure  to  pay  the 
amount  so  secured,  she  might  enforce  her 
so-called  mortgage  upon  any  particular  tract 
of  land  which  it  covered,  leaving  the  owner 
of  such  tract  to  enforce  such  equities,  for 
contribution  or  otherwise,  against  the  owners 
of  the  other  property  subject  to  such  charge. 
In  such  way  aa  he  may  be  advised.  It  may 
be  that,  if  all  those  who  own  or  hold  incum- 
brances upon  the  other  property  were  parties 
before  the  court,  the  equities  of  all  parties 
might  be  adjusted  under  the  present  action; 
but  this  we  do  not  understand  to  be  the  fact, 
and  hence  we  see  no  reason  why  Catherine 
W.  Gregg  should  be  delayed  lu  enfordng  her 
rights  against  the  parties  who  are  now  be- 
fore the  court 

The  appeal  of  the  Imperial  Fertlilxer  Com- 
pany raises  two  additional  points:  (1)  That, 
the  circuit  judge  erred  In  not  vacating  the 
order  permitting  Catherine  W.  Oregg  to 
amend  her  answer;  (2)  that  he  erred  In  not 
holding  that  the  Imperial  Fertilizer  Company 
could  not  be  affected  In  any  way  by  the 
agreement  between  Reese  G.  Gr^^  and  his 
sister,  of  which  it  had  no  notice,  either  actual 
or  constructive.  As  to  the  first  point,  the 
referee  reports  that  the  oraer  was  made  by 
consent,  and  there  Is  nothing  in  the  "case** 
controverting  that  statement;  and  this  ef- 
fectually disposed  of  that  point  As  to  the 
second  point,  we  do  not  understand  that 
the  circuit  Judge  bases  his  decree  upon  the 
agreement  referred  to,  nnless,  possibly,  so 
mnch  of  his  decree  as  fixes  the  amount  due 
the  defendant  Catherine  for  her  support;  but 
as  the  circuit  Judge  also  found,  as  matter  of 
fact  to  which  finding  there  Is  no  exception* 
that  under  the  evidence,  the  amount  men- 
tioned In  the  agreement  was  reasonable  and 
proper,  we  do  not  think  there  is  anything  in 
this  point  Indeed,  It  appears  from  the  "case^ 
that  the  agreement  referred  to  was  received 
in  evidence  without  objection,  and  It  Is  too 
late  to  object  now.  The  jndisment  of  this 
court  Is  that  the  Judgment  of  the  drcnlt  oonrt 
be  affirmed. 


(46  B.  a  M) 

In  re  CRAWFORD'S  WILL. 

SMTTHB  T.  IBIOK  et  at 

(Sapreme  Court  of  Sontli  Carolina.    Mardi  2S, 
1896.) 

Wiu,— Attbbtatioh— Namb  or  Wmtsas  Bienn 

BT  AaOTBBR. 

The  signing  of  the  name  of  a  wttnim  to 
the  execution  of  a  will  by  annther.  at  the  request 
of  the  witness  and  ia  her  presence  and  that  of 
the  testatrix,  Is  a  suffident  attestation;  the  w»- 
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nesB,  titonfh  able  to  write,  being  temporarily  so 
far  Incapacitated  that  she  wrote  with  difficulty, 
and  waa  in  the  habit  of  nsing  an  amanuenais. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  O.  W.  Buchanan,  Judge. 

Proceeding  by  3,  Adger  Smytbe,  as  execu- 
tor, for  tbe  probate  of  the  will  of  Ellen  A. 
Crawford,  deceased.  From  the  decision  of 
the  probate  court  admitting  tbe  will  to  pro- 
bate, Wilhelmtna  Crawford  Iilck  and  others, 
heirs  of  the  decedent,  appealed.  The  judg- 
ment of  the  circuit  court  reversed  that  of 
the  probate  court,  and  the  executor  appeals. 
Berenied. 

The  appeal  was  heard  In  tbe  circuit  court 
for  Charleston  county  before  Judge  Buchan- 
an, who  adjudged  as  follows: 

"Decree  of  the  Circuit  Court 

"Miss  Ellen  Ann  Crawford,  a  resident  of 
the  city  of  Charleston,  but  temporarily  resid- 
ing in  the  city  of  Columbia,  departed  this  life 
on  the  2d  day  of  February,  A.  D.  1892,  leav- 
ing an  instrument  In  writing,  purporting  to 
be  her  last  will  and  testament,  bearing  date 
the  26th  day  of  March,  1884.  On  the  lOtb 
day  of  February,  1892,  the  petition  of  J.  Ad- 
ger Smythe  was  exhibited  to  the  cpurt  of  pro- 
bate for  Charleston  county.  Such  petition 
recited,  in  its  second  paragraph,  'that  in  tbe 
said  last  will  and  testament  your  petitioner, 
with  others,  is  appointed  executor,'  and  in 
the  third  paragraph,  *Tour  petitioner  prays 
that  tbe  said  instrument  In  writing  be  now 
admitted  to  probate  as  the  last  will  and  tes- 
tament of  tbe  said  Elleo  A.  Crawford,  and 
that  letters  testamentary  be  granted  to  bim.' 
That  CD  said  10th  day  of  February,  1892,  the 
paper  iras  probated  and  proved  In  common 
form  by  tbe  testimony  of  Mrs.  B.  S.  For- 
aytfae,  and  sabscrlbed  by  her  In  her  own 
handwriting,  and  probate  granted  of  the 
same.  On  the  29th  day  of  May,  1894,  Char- 
lotte Hartnett,  a  niece  of  the  said'  Ellen  Ann 
Crawford,  deceased,  and  one  of  the  heirs  at 
law  and  next  of  kin,  and  a  person  Interested 
to  invalidate  the  said  paper  as  a  will,  pre- 
sented ber  petition  to  the  court  of  probate, 
praying  that  said  afaeged  will  be  proved  in 
due  and  solemn  form.  On  the  30th  day  of 
May,  1891,  Honorable  A.  O.  Magrath,  probate 
Judge  of  Charleston  county,  directed  a  notice 
to  J.  Adger  Snathe,  notifying  him  that  Char- 
lotte Hartnett,  through  her  attorneys,  Messrs. 
W.  M.  Flteh  and  J.  Walkw  Magrath,  require 
ed  the  will  to  be  probated  In  due  and  solemn 
form  as  required  by  section  1820  of  the  Gen- 
eral Statutes  of  (1803)  South  Carolina,  and 
requiring  tiie  said  J.  Adger  Smythe,  the  ex- 
ecutor who  had  qualified,  to  prefer  a  peti- 
tion praying  to  be  permitted  to  probate  said 
will  In  due  form.  On  the  IBth  day  of  June, 
iS9i,  the  petition  ctf  J.  Adger  Smythe  was 
preferred,  and,  among  otheae  things,  It  al- 
leged, in  the  fifth  paragraph  thereof,  that 
the  Miljr  persons,  in  the  knowledge  of  the 
petitioner,  that  wonld  have  been  entitied  to 
distribution  of  tiie  estate  of  the  deceased, 


had  she  died  Intestate,  'were  the  nieces  of  the 
said  EUen  Ann  Crawford,  to  wit:  tbe  said 
Charlotte  Hartnett  and  Wilhelmlna  Craw- 
ford, now  known  as  Wilhelmlna  Irtck.* 
Whereupon  a  summons  was  directed  by  the 
probate  judge  to  the  said  Charlotte  Hartnett 
and  Wilhelmlna  Crawford  Irick.  requiring 
them  to  answer  the  said  petition  within 
twenty  days  after  the  service  thereof,  exclu- 
sive of  the  day  of  such  service.  Service  waa 
duly  acknowledged,  and  Mr.  Fitch  represent- 
ed Charlotte  Hartnett,  and  Mr.  8.  Dibble  ap- 
peared as  attorney  for  Wilhelmlna  Crawford 
Irlck. 

"Answers  were  put  in  for  both  Charlotte 
Hartnett  and  Wilhelmlna  Crawford  Irtck. 
The  answers  substantially  admitted  that  the 
paper  had  been  admitted  to  probate  In  com- 
mon form  on  the  10th  day  of  February.  1892, 
but  deny  that  such  paper  was  of  any  validltr. 
Inasmuch  as  formal  execution  of  the  same 
was  not  had  as  required  by  law,  and  that  tbe 
alleged  will  was  not  'subscribed  by  the  wit- 
nesses In  the  manner  and  form  required  by 
law.*  On  the  15th  day  of  April,  18%.  Mr. 
A.  M.  Lee.  attorney  for  J.  Adger  Smytbe, 
gave  written  notice  to  tbe  contestant,  Char- 
lotte Hartnett.  that  on  the  annexed  affidavit 
and  the  record  in  this  proceeding  the  under- 
signed will  move  before  bis  honor,  the  Judge 
of  probate,  on  Monday,  the  22d  Instant,  at 
11  a.  m.,  for  an  order  directing  that  Charlotte 
Hartnett  do  pay  Into  court  such  amount  as 
may  be  necessary  to  defray  the  expenses  of 
the  executors  In  the  probate  of  the  will 
Ellen  A.  Crawford  In  solemn  form.'  Tbe  af- 
fidavit annexed  set  out,  among  other  things, 
that  the  entire  esteto  had  been  distribute; 
that,  after  the  payment  of  all  the  debte  and 
specified  legacies,  tbe  executor.  In  tbe  due 
course  of  administration,  had  dlstribmted  the 
exact  rest  and  residue  at  tbe  estate,  of  the 
various  residuary  legatees  in  accordance  with 
tbe  directions  <a  the  will,  holding,  as  trustee 
for  several  of  the  minor  residuary  legatees, 
their  share  of  the  residue,  to  which  they 
were  entitled  nnder  tbe  will,  until  a  guardian 
could  be  appointed  for  them,  and  also  a  cer- 
tain snm,  already  agreed  on  with  tbe  probate 
court,  as  ite  fees  and  coste  for  closing  tbe 
estete;  that  these  amounts  In  his  bands  are 
not  assets  in  his  hands  as  executor,  but  mere> 
ly  temporarily  held  In  trust  for  others  by 
him;'  that  ISiete  are  thus  no  fimda  In  bis 
bands  whatever  with  which  to  defray  the 
e^tenses  ot  prortng  the  will  In  solonn  form^ 
that  it  will  be  necessary  for  the  executor  to 
obtain  the  presence  of  the  witnesses  to  tbe 
will,  one  of  whom  resides  in  tbe  city  of  At- 
lante,  state  of  Georgia.^  that  the  executor.  In 
his  (Aclal  capacity,  is  In  duty  bound  to  go 
to  other  expenses,  also,  and  must  act  through 
counsel  learned  In  the  law  in  thla  matter; 
and  that  all  sn<A  expemwa  be  Is  nnable,  as 
executor,  to  meet  and  defray.  Wherefore 
he  prays  that,  before  tbe  execntor  be  ordered 
to  proceed  with  the  proof  ot  tbe  will  In  sol- 
emn form  of  law,  tbe  said  petitioner  for  tin 
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same,  Charlotte  Hartnett,  be  directed  to  de- 
posit !n  court,  or  witb  the  executor.  Bucta' 
amooiitB  aa  may  be  necessary  to  defhiy  the 
coats  and  expenses  of  the  proceeding.  The 
motion  was  made  and  refused  on  the  22d  day 
of  April,  1895,  after  which  proof  was  offered 
and  testimony  given  for  the  purpose  of  pro- 
bating the  alleged  will  In  due  and  solemn 
form. 

"The  evidence  disclosed  the  fact  that  the 
algnatore  of  the  third  alleged  witness  to  tbe 
wtll,  Mrs.  R.  S.  Forsythe,  was  made  by  Mrs. 
CosKTOve  (then  Miss  M.  O.  Forsythe),  her 
daujEbter.  at  the  request  of  tbe  mother;  that 
Mm  Forsythe.  the  person  whose  name  ap- 
pears as  that  of  tbe  third  witness,  was  accus- 
tomed to  get  her  writing  done  by  others; 
die  coQld  write  whenever  she  wanted  to; 
she  did  not  touch  the  pen  when  her  daugh- 
ter was  rigning  her  name.  This  was  admit- 
ted by  the  party  In  the  case,  and  the  sole 
and  only  question  la,  can  one  witness  sub- 
scribe ft  will  for  another  witness,  by  signing 
the  name  of  such  other  witness  thereto,  with- 
out some  actual  contactual  relation  between 
them,  and  when  such  witness  whose  name  Is 
belns  written  by  proxy  can  write,  and  la  un- 
der no  phydcal  inability  preventing  her  from 
writing  her  own  name  In  her  own  bandwrlt- 
taig?  Can  a  person  he  a  witness  hr  deputy? 
It  Is  to  be  observed  that  there  was  no  touch- 
ing of  the  pen  by  Mrs.  Forsythe  while  her 
danghtor  was  writing  her  name  aa  a  witness 
to  tbe  paper.  Hie  daughter  merely  wrote  It 
at  the  Instance  at  tbe  mother,  and  upon  the 
part  of  the  mother  there  was  no  farther  par- 
tfdpatlcm  In  the  act  Was  tbia  a  sufficient 
compliance  with  our  statute  which  requires 
a  subscription  1^  the  witness?  In  my  opin- 
ion, it  was  not  A  contrary  construction 
mold  bft  a  nnlllflcatlon  of  the  Tery  wtx-ds, 
and  an  nndermining  and  aaivlag  of  the  pur- 
pose, of  the  statute,  and  Its  validity  and  effi- 
cacy wonld  be  emasculated  and  gone.  To 
say  that  one  -witness  can  *8iibscribe'  bis  name 
by  the  hand  and  In  the  nduBlve  manual  act 
of  another,  when  snch  witness  can  write,  la 
to  enconrage  fo^iy  and  put  a  direct  premi- 
um iqmn  band.  To  say  that  under  these 
drcumstances  there  was  a  compliance  would 
be  tantamount  to  a  Tlrtnal  repeal  and  a  di< 
rect  Impairment  of  the  Integrily  of  the  writ* 
ten  law.— a  relaxation  without  warrant  of 
authority.  1  am  w^  aware  of  the  existence 
of  some  defilalons  that  appear  to  make 
against  tbe  contention,  but  that  such  differ^ 
enee  Is  more  apparent  than  real  an  examhia- 
tltm  In  connection  with  the  wording  of  the 
various  acts,  and  their  application  to  tbe  par- 
ticular facts  and  circumstances  of  each  par- 
ticular case,  will  show.  Bear  in  mind  that 
there  is  no  anali«y  to  be  drawn  from  caaea 
where  tbe  pen  was  touched,  for  here  there 
was  no  contactual  participation  whatever,  or 
any  reascmins  or  constmctioii  to  be  drawn 
from  tbe  fact  that  a  testator  Is  allowed  to 
sign  by  the  band  and  In  the  exclusive  hand- 
writing of  another,  for  this  Is  permitted  by 


tbe  very  words  of  tbe  act  Itself.  Here  the; 
proxy  completed  tbe  whole  of  tbe  operation 
as  fully  as  Mrs.  Forsythe  could  have  done 
herself,  and  as  If  It  had  been  done  by  her 
alone,  one  person  completing  tbe  whole  sign- 
ing of  the  alleged  third  witness. 

"There  Is  no  unanimity  In  the  works  of 
Jarman,  Redfleld,  and  Scbouler  upoi.  tbe  sub- 
ject, nor  is  there  any  harmony  In  tbe  annota- 
tions of  such  of  those  works  as  have  been  re- 
centiy  edited  upon  the  point  Nor  do  the 
cases  of  Adams  v.  Chaplin,  1  Hill,  Eq.  265; 
Welch  V.  Welch,  9  Elcb.  Law,  133;  Wooster 
V.  Wooster,  4  Rich.  Law,  409;  Sampson  v. 
Bradley,  1  McCord,  74;  Ex  parte  Leonard, 
39  S.  G.  622,  18  S.  E.  216,— throw  any  light 
upon  tbe  subject  The  exact  point  seems 
never  to  have  been  raised  In  this  state  before. 
The  cases  mainly  relied  upon  to  sustain  the 
execution  of  the  will  are  Jesse  v.  Parker,  0 
Grat  57;  Upchurcb  v.  Upchurch,  16  B.  Mon. 
102;  Montgomery  v.  Perkins,  2  Mete.  (Ky.) 
448;  Chase  v.  Klttredge,  11  Allen,  59;  Lord 
V.  Lord,  58  N,  H.  7;  and  In  re  Strong's  WUl 
(Surr.)  16  N.  Y.  Supp.  104.  In  Jrase  v.  Par- 
ker tbe  witness  made  hla  mark.  In  Mont- 
gomery V.  Perkins  the  witness  held  tbe  pen 
as  the  draftsman  wrote  tbe  names.  In  Up* 
church  V.  Upchurch  the  two  witnesses  whose 
names  were  written  by  Joseph  Upchurch 
conld  not  write,  and,  even  if  It  were  the 
sound  doctrine  that  where  the  witness  could 
not  write  hU  entire  subscription  may  be 
made  by  another  for  him,  this  case  would  be 
Inapplicable  here,  inasmuch  as  Miss  Craw- 
ford conld  writo  her  name  very  well,  and  did 
subscribe  her  name  very  legibly,  nearly  eight 
years  after,  to  tbe  affidavit  before  the  Judge 
of  probate.  In  'Re  Strong's  Will  there  was 
not  only  a  statute  differing  from  ours,  but 
the  witness  'was  Incapacitated  from  writing, 
by  reason  of  a  felon  on  bis  right  hand.'  The 
criticism  on  Upchurch  v.  Upchurch  is  in 
point  The  effect  of  Lord  v.  Lord  (If  the 
statutes  were  the  same),  being  put  by  the 
court  upcm  tbe  nuixlm,  *Qul  facit  per  alium 
facit  per  se,*  scarcely  carries  with  it  any  au- 
thority. How  this  maxim  can  be  Invoked 
to  sustain  an  act  which  Is  required  by  law  to 
be  done  perosnally,  I  do  not  understond. 
Scbouler,  Wills,  f  839,  note  7,  expresses  dis- 
approval of  the  views  announced  in  this  case. 
These  cases  do  not  Justly  tiie  cont^tion  of 
the  executor,  while  the  other  case  (Chase  v. 
Klttredge)  Is  dlrectiy  against  the  execution 
of  the  will,  and  shows  that  such  paper  Is  of 
no  force  or  effect  That  there  were  only  two 
witnesses.  In  contemplation  of  taw,  to  the 
paper  proposed  as  a  will,  the  following  au- 
thorities fully  maintain:  Horton  v.  Johnson, 
18  aa.  S96;  ROey  v.  Riley,  S6  Ala  496;  Brush 
V.  McFarland  (Tenn.)  29  a  W.  899;  In  re 
McElwalne'B  WUl.  18  N.  J.  Bq.  499;  In  re 
Downle'B  Will,  42  Wis.  66;  Town  of  Paw- 
tucket  V.  Ballon,  16  R.  I.  58,  23  Ati.  43; 
Meehan  v.  Rourke,  2  Bradf.  (Surr.)  385;  Rag- 
land  V.  Hnntin^on,  1  Ired.  561.  While 
courts  alw^  lean  to  tbe  support  of  a  will. 
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tf  the  law  baa  been  compiled  with  snbstan- 
tlally,  yet  where  there  is  an  entire  absence 
of  a  formal  requirement  of  the  act  the  conrts 
will  not  hesitate  to  say  so,  and  declare  Its  to- 
tal Invalidity.  Any  other  construction  would 
be  a  frittering  away  of  the  statute.  It  Is 
therefore  declared  that  the  paper  proposed 
Is  no  will,  for  lack  of  compliance  with  the 
statute.  It  Is  ordered  that  the  appeal  from 
the  probate  court  be  sustxUned,  and  that  the 
order  of  that  cotut  flndlns  a  will  be  set 
aside." 

A.  M.  Lee,  for  appellant  &  Dibble,  W.  M. 
Fltcli,  and  J.  TValker  Mi«rath.  for  respond- 
enta. 

McIVEB,  C.  J.  The  only  question  In  this 
case  la  whether  the  will  of  Kilen  A.  Craw- 
ford, offered  for  probate  In  due  form  of  law, 
was  duly  attested.  The  facts  In  the  case 
are,  In. the  main,  undisputed,  and  are  suffi- 
ciently set  forth  In  the  decree  of  the  Judge  of 
probate  <whlch  should  be  incorporated  in  the 
report  of  this  case),  In  which  he  held  that  the 
will  was  duly  attested,  and  admitted  the  will 
to  protiate.  From  this  decree  the  parties 
who,  It  seems,  would  have  been  entitled  to 
recover  in  case  there  was  no  will,  appealed  to 
the  court  of  common  pleas,  and  the  appeal 
was  heard  by  his  honor,  Judge  Buchanan, 
who  rendered  Judgment  reversing  the  decree 
of  the  judge  of  probate;  and  from  that  Judg- 
ment J.  Adgcr  Smythe,  named  as  executor  In 
the  will,  appeals  to  this  court,  upon  the  sev- 
eral grounds  set  out  in  the  record,  whlcb, 
with  the  Judgment  of  Judge  Buchanan,  should 
be  Incorporated  In  the  report  of  this  case. 
The  only  question  In  the  case  la  whether  the 
fact  that  one  of  the  persons  whose  names  ap- 
pear as  subscribing  witnesses  to  the  will  did 
not  In  fact  write  her  own  name,  but  requested 
her  daughter,  one  of  the  other  subscribing 
witnesses,  to  write  It  for  her,  rendered  the  at- 
testation by  that  witness  void  and  of  no  effect 
The  undlsouted  fact  is  that  B.  S.  Forsythe, 
whose  name  appears  as  one  of  the  subscrib- 
ing witnesses  to  the  will,  appeared  before  the 
Judge  of  probate  on  the  4th  day  of  February, 
1882,  when  the  will  was  offered  by  the  execu- 
tor for  probate  In  common  form,  and  sub- 
scribed her  name  to  the  usual  affidavit  in 
such  cases,  in  which,  among  other  things,  the 
deponent  stated  "tliat  she  was  present  aad 
did  see  the  said  Instrument  of  writing  duly 
executed  by  the  said  Ellen  Ann  Crawford, 
*  *  *  and  that  R.  S.  Forsythe  [the  depo- 
nent] and  M.  O.  Forsythe  and  S.  W.  For 
sythe.  In  the  presence  of  each  other  and  of 
the  said  Ellen  Ann  Crawford,  and  at  her  re- 
quest, signed  their  names  as  witnesses  to  the 
due  execution  of  the  samt."  For,  while  one 
of  the  grounds  of  appeal  from  the  decree  of 
tbe  Judge  of  probate  Imputes  error  to  him  '*ln 
considering  any  proof  or  evidence  offered  at 
the  proof  of  tbe  will  In  common  form,"  It 
appears  from  the  case  that  when  tbe  testi- 
mony as  to  this  matter  vras  offered  no  objec- 


tion was  Interposed;  and  indeed,  as  we  on- 
derstand  the  decree  of  tbe  Judge  of  probate, 
he  does  not  base  his  conclusion  upon  the  fact 
that  the  witness  B.  E.  Forsythe  made  the  af- 
fidavit above  referred  to,  but  merely  statea 
that  fact  as  a  part  of  the  history  of  the  caae. 
On  the  contrary,  his  conclusion  Is  based  up- 
on the  conceded  facta  that  the  name  of  B. 
E.  Forsythe,  as  one  of  the  subscribing  wit- 
nesses to  the  will,  was  written  by  her  daugh- 
ter in  her  presence  and  at  her  request  In  tbe 
presence  and  at  the  suggestion  of  the  testa- 
trix, whlcb  he  held  was  a  sufficient  signing  by 
the  said  B.  E.  Forsythe.  In  this  conclusion 
we  fully  concur.  There  can  be  na  question 
that  a  will  may  be  duly  attested  by  a  wltikjis 
who,  being  unable  to  vrrite  his  name,  makes 
hia  mark.  This  Is  held  even .  In  England. 
Harrison  v.  Harrison,  8  Ves.  18&,  and  Addy  v. 
Orix,  Id.  ti04,  which  cases  have  been  recog- 
nized In  this  state  several  times.  Adams  v. 
Chaplin,  1  Hill,  Eq.  266;  Bay  v.  Hin.  3 
Strob.  303.  Indeed,  this  proposition  does  not 
seem  to  be  contested  by  counsel  in  this  case. 
But  they  contend  for  the  efficiency  of  an 
attestation;  as,  for  example,  by  touching  the 
end  at  the  j;)enstock  or  penholder  wlille  an- 
other guides  the  pen  in  making  the  mark.  It 
seems  to  as  that  attributing  to  thla  useless 
ceremony  of  the  witness'  touching  with  bis 
finger  the  end  of  the  penholder  while  another 
guides  the  pen  the  efficiency  claimed  for  It 
would  be  investing  a  useless  form  with  much 
more  importance  tban  It  deserves.  What  pos- 
sible security  this  empty  ceremony  will  af- 
ford against  fraud.  It  is  impossible  to  con- 
ceive; for  the  essential  fact  as  It  Is  claimed, 
of  the  touching  of  the  end  of  the  penholder, 
must  necessarily  be  proved  by  parol  evidence. 
In  order  to  show  the  participation  of  the 
marksman  witness  In  the  act  of  slgnli^,  and 
why  may  not  the  fact  that  the  name  of  the 
witness  was  written  by  another  In  his  pres- 
ence, and  at  his  request  be  i»oved  by  the 
same  kind  of  evidence?  The  one  affords  the 
same.  If  not  better,  protection  against  fraud 
tban  the  other.  The  testimtmy  In  thla  -case 
leaves  no  doubt  of  the  fact  that  the  names 
of  the  three  persons  selected  by  the  testatrix 
as  witnesses  of  her  wiH  all  apjKar  on  that 
paper  In  the  appropriate  place;  and  the  fact 
that  the  name  of  one  of  those  witnesses  was 
not  written  with  her  own  hand,  but  with  the 
band  of  another,  at  her  request  and  In  her 
presence,  seems  to  us  quite  as  good  an  at- 
testation as  If  the  mark  of  such  witness  had 
been  made  by  another,  she  going  through  tbe 
useless  ceremony  of  toucliing  the  end  of  the 
penholder  with  her  finger  while  the  other 
guided  the  pen  In  making  the  mark.  If  the 
name  of  a  person  Is  signed  to  a  note,  receipt 
or  deed  by  another.  In  his  presence  and  at 
his  request  the  law  would  regard  It  as  the  act 
of  the  person  whose  name  Is  thus  signed. 
Why?  Because,  though  the  physical  act  of 
signing  Is  done  by  another,  yet  such  act  hav- 
ing been  done  In  the  presence  and  at  tbe  re- 
quest of  the  person  whwe  name  Is  there  writ 
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tai»  tt  Is  r^arded  as  lilB  act  '^ul  faclt  per 
aUnm  fadt  per  se."  While  one  partner  can- 
not Und  hla  coparbiOT,  ordinarily,  by  deed, 
yet  tf  he  stgns  the  name  <tf  the  oopartnerahlp 
to  a  deed  In  the  presence  of  Us  copartnen, 
and  with  their  assent,  they  are  bound.  Stro- 
man  t.  Vara,  19  B.  C.  807.  Anolt^,  there- 
fore, would  lead  as  to  the  same  conclusion  as 
reasralng  from  the  nature  of  the  case -has 
done 

Thore  being  no  direct  anthmity  In  this 
state,  so  far  aa  we  are  Informed,  opon  the 
precise  point  which  we  are  called  upon  to  de- 
dde,  we  naturally  seek  for  light  from  the  au- 
thorities elsewhere.  But  those  authorities 
seem  to  be  conflicting,  and, we  mu^t  follow 
those  which  appear  to  us  to  be  based  upon 
the  better  reasoning.  Some  of  the  cases 
which  hare  been  <dted  attach  great— and,  as 
we  think,  undue— lmi>ortance  to  the  partici- 
pation by  the  witness  In  the  mere  physical 
act  <tf  signing  or  making  the  mark,  while 
other  cases,  with  good  reason,  as  we  think,  at* 
tach  but  little  Importance  to  that  circum- 
stance. In  Jesse  t.  Parker,  6  Orat  57,  one 
of  the  attesting  witnesses  wrote  the  names 
of  the  other  two  witnesses,  In  their  presence 
and  at  tfaelr  request,  and  the  court  held  the 
ftttestattoa  good.  The  court,  In  delivering 
Its  opinion,  after  saying  that  It  had  been  set- 
tled that  a -^witness  may  attest  a  will  by  mak- 
ing his  mark,  proceeded  as  follows:  **The 
Talldlty  of  such  an  attestation  depends  upon 
the  sigiiing  of  the  name  of  the  witness  by  his 
authority,  and  In  his  presence,  and  not  upon 
the  fiict  of  his  making  a  mark,  or  doing  some 
manual  act  In  connection  with  the  signature. 
The  making  of  a  mark  would  furnish  UtUe, 
if  any,  means  of  rerifylng  the  signature;  and 
the  doing  of  some  manual  act  In  connection 
with  the  signature  would  furnish  no  addi- 
tional safeguard,  appearing  on  the  body  of 
the  Instniment,  ag^nst  those  frauds  which 
it  was  the  object  of  the  statute  (29  Gar.  II.) 
to  prerent**  The  case  of"  Upchurch  v.  Up- 
church,  16  B.  Mon.  102,  Is  to  the  same  effect 
So,  also.  Is  the  case  of  Lord  v.  Lord.  58  N. 
H.  7,  In  which  we  find  this  language:  "One 
object  of  the  statute  [which,  the  court  had 
previously  said.  Is  copied  substantially  from 
that  of  29  Car.  n.]  In  requiring  an  attesta- 
tion of  a  will  Is  to  lnsin«  Identity,  and  to  pre- 
vent the  fraudulent  substitution  of  another 
document  Another  object  is  to  surround 
the  testator  with  witnesses  to  Judge  of  his 
capacity.  2  Oreenl.  Er.  i  691 ;  Upchurch  v. 
Upchurch,  before  cited.  And  all  those  pur- 
poses are  as  readily  attained  In  the  case 
where  the  name  of  the  attesting  witness  Is 
written  by  the  agent  at  the  request  of  the 
principal  as  where  the  latter  makes  his  mark, 
or  holds  a  pen  guided  by  another  hand." 
The  same  doctrine  was  held  In  a  compara- 
tlrely  recent  case  In  New  York,— In  re 
Strong^  Wm  (Surr.)  16  N.  T.  Supp.  104  (de- 
cided In  1891),— where  the  cases  oi  Jesse  v. 
Farkw  and  Upchurch  v.  Upchurch  were  rec- 
ognised and  followed. 


It  Is  contended,  hoVever,  that  the  doctrine 
laid  down  In  the  casaa  above  cited  only  ap- 
plies where  ttm  witness  whose  name  Is  writp 
ten  tqr  another  is  unaUe  to  write,  and  does 
not  apply  to  the  present  case,  where  the  tes- 
timtniT  shows  that  the  witness  was  able  to 
write.  We  can  see  no  reason  whatever  for 
such  a  llmitatlott  of  the  doctrine,  especially 
where  It  appears  that  the  witness  was  at  the 
time  temporarily  Incapacitated  from  writing. 
Indeed.  In  the  case  last.clted  (In  re  Strong's 
Will)  the  doctrine  was  applied  where  the  wit- 
ness was  only  temporarily  Incapacitated  from 
writing  "by  reason  of  a  felon  on  her  hand." 
b  a  California  case^— In  re  Oi^oyle's  Will,  ■ 
—which  wo  find  reported  In  22  Lawy.  B^. . 
Ann.  870,  with  full  and  Instructive  notes  f?L 
Pac.  5S8),  we  find  the  following  language^, 
which  Is  very  pertinent  to  the  point:  "Per- 
sons who  know  how  to  write  may  bectone 
physically  IncapalMe  <tf  WTltii«  their  name^ 
reasuL  of  rheumatism,  paralysis  <a  the 
hands,  and  other  causes,  besides  general 
physical  deUU^,  though  of  sound  mind;  and 
it  seems  unreasonable  that  flie  legislature  li^ 
tended  to  exclude  aU  sn^  persons  from  the 
privilege  of  subscribing  a  wiU  or  otlm  taw 
Btrument  by  a  mark.  The  language  of  the 
Code  is,  *when  the  person  cannot  write.*' 
This  fairly  Includes  all  persons  who  are  un- 
able to  write,  from  any  cause,  even  thouiA 
they  know  bow  to  write."  In  this  ease  the: 
Judge  of  probate  finds,  as  a  matter  of  fact' 
(and  there  Is  no  exertion  to  this  finding), 
"that  Mrs.  Forsythe  was  aged  and  very  nerv- 
ous, and  wrote  with  such  dUOcnlty  that  her 
almost  universal  custom  was  to  have  her 
daughter,  Hiss  Forsytiie,  sign  all  papers  for 
her,  and  do  aH  her  writing;  and  for  this 
reason,  and  In  accordance  with  this  habit, 
she  requested  her  daughter  to  sign  her  name 
to  the  will  as  a  witness  on  this  occasion." 
Accordingly  the  daughter  did  sign  her  name 
in  her  presence,  and  In  the  presence  of  the 
testatrix  and  the  other  subscribing  witnesses; 
Mrs.  Forsythe,  as  the  testimony  shows,  lean- 
ing over  her  at  the  time,  and  thus  practically 
particlpattng  In  the  physical  act  of  signing, 
If  that  were  necessary.  The  fact  that  Mrs. 
Forsythe  was  able  to  sign  her  own  name  to 
the  affidavit  which  she  made  for  proof  of  the 
will  In  common  form  cannot  affect  the  ques- 
tion, for  the  obvious  reason  that  such  affida- 
vit was  made  about  eight  years  after  the  ex- 
ecution of  the  will,— long  after  she  had  been 
relieved  from  the  causes  which  produced  the 
extreme  nervousness  from  which  she  was  suf- 
fering at  the  time  the  will  was  executed. 
The  circuit  Judge  seems  to  have  fallen  into 
an  error  In  supposing  that  the  cases  upon 
which  we  rely  were  based  upon  statutes  dif- 
fering from  ours.  An  examination  of  those 
cases  win  show  that  the  statutes  there  con- 
sidered were  substentlally  the  same  aa  ours, 
so  far  as  the  question  here  Involved  Is  con- 
cerned. So,  too,  bis  remark  as  to  signing  by 
proxy  Is  misleading,  for  that  Implies  that  the 
agent  or  pmzy  sl^is  in  the  atnence  of  the 
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principal,  while  here  the  conceded  fact  Is 
that  the  name  ot  Mrs.  Forsythe  was  written 
by  her  daufchter  In  her  presence,  and  at  her 
request  The  judgment  of  this  court  la  that 
the  Judgment  of  the  circuit  court  be  revers- 
e4»  and  that  the  decree  of  the  Judge  of  pro- 
bate be  affirmed. 


(46  8.  a  n) 

OURNOW  T.  PHOENIX  INS.  CK>.  OB" 
HARTFORD,  CX)NN. 

(Supreme  Oonrt  of  South  Oarolina.  Mardi  11, 
■  189&) 

JURT— InPAlnuiia — ChallBKOBS— DtBORVTION  OT 
CODRT  —  iNSUBANOa  —  "iBON-^Ara  Uuubb"  — 
Waivbr— Declarations  or  Aobmi^Plkadino 
— Nbgativb  Pkkonant. 

1.  Under  Rev.  St.  9  2404,  allowing  each 
party  two  peremptory  atallenges  to  Jnron  in 
dvil  cases,  and  providing  that  the  right  "sfaall 
extend  to  jurors  drawn  to  fill  the  places  of  those 
challenged,"  where  plaintiff  challenged  the  fore- 
man of  the  jury,  and  another  was  appointed  as 
fbreman  without  objection  from  defendant,  and 
both  parties  stated  that  tbey  were  satisfied  with 
the  jury,  the  oourt,  in  allowing  plaintiff  to  chal- 
lenge such  eabBtituied  foreman,  was  acting  with- 
in Bis  discretion. 

2.  In  an  action  on  a  fire  policy,  where  there 
was  some  eridence  that  defendant  had  waived 
strict  compliance  with  an  "iron-safe  clause,"  it 
was  proper  to  refnse  an  instrnction  ignoring  the 
^neetion  of  waiver. 

8.  That  an  insurance  agent,  after  the  fire, 
reoeired  insured's  account  booba,  with  knowl- 
edge tiiat  they  were  not  In  the  safe  at  the  time 
of  the  fire,  and  stated  that  it  was  "all  right,"  is 
evidence  of  a  waiver  by  the  company  of  an 
"iron-safe  daiise." 

4.  Where  the  complaint  In  an  action  on  a 
policy  alleged  that  insured  "duly  fulfilled  alt  the 
conditions,  *  *  •  and,  more  than  sixty  days 
before  the  commencement  of  the  action,  gave  the 
defendant  due  notice  and  proof  of  the  fire  and 
loss,"' a  denial  in  the  answer  following  the  exact 
words  of  the  allegation  was  bad  as  a  negative 
pregnant 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  Smest  Qary,  Judge. 

Action  by  Sarah  Cumow  agatpst  the  Phoe- 
nix Insurance  Company  of  Hartford,  Conn. 
Judgment  for  '  plaintiff,  and  def radant  ap- 
peals. Affirmed. 

Defendant's  exceptions  were  as  follows: 
"(1)  The  presiding  Judge  erred  in  allowing 
the  plaintiff,  against  objection  of  defendant, 
to  challenge  peremptorily  the  foreman  of  the 
Jury  appointed  oy  the  court  after  the  plain- 
tiff and  defendaut  had  both  stated  they  had 
no  further  exception  to  the  Jury,  and  after 
the  Jury  had  been  fully  Impaneled,  and  the 
trial  of  the  case  proceeding.  (2)  The  presid- 
ing Judge  erred  In  admitting,  against  the  ob- 
jection of  defendant  the  testimony  of  J.  B. 
Reeves,  witness  for  plaintiff.  In  following 
question  and  auswer:  'Q.  Is  It  usual  to  sign 
attachments  to  the  policy  except  at  the  end 
of  all  the  provisions  thereof?  A.  No,'— the 
same  being  immaterial.  Incompetent  and 
IrreleTant,  to  prejudice  of  defendant  (3) 
The  pre^dlng  Judge  erred  in  refusing  a  mo- 
tion for  nonsuit  at  the  close  of  the  plaintiff's 
case,  which  motion  Is  renewed  on  appeaL 
(4)  The  presiding  Judge  erred  in  not  Instruct- 


ing the  Jury  as  prayed  by  defendant:  The 
Jury  are  instructed  that  the  proof  of  loaa  re- 
quired by  the  policy  must  contain  a  partieo- 
lar  account  of  the  loss,  and,  if  the  proofs  of 
loss  fall  to  give  a  particular  account  of  tbe- 
loss,  the  proofs  of  loss  are  not  satisfactory 
proofs  of  loss  required  by  tbe  policy,  and 
tbe  plaintiff  cannot  recover.'  (5)  The  presid- 
ing Judge  erred  in  not  Instructing  the  Jury 
as  prayed  by  defendant:  The  Jury  are  In- 
structed that  the  policy  required  tbe  as- 
sured to  keep  a  set  of  books  showing  the  rec- 
ord of  her  business,  including  all  purchases 
and  sales,  both  for  cash  and  on  credit,  as 
well  as  a  c<^y  of  their  last  inventory,  all  t» 
be  kept  In  an  Iron  safe  every  night;  other- 
wise, tbe  policy  shall  be  null  and  void.  And 
If  tbe  Jury  And  from  tbe  evidence  that  the 
agent  and  manager  of  the  assured,  under 
oath  and  examination  under  policy,  deposed 
that  tbe  cashbook  containing  the  cash  Bales 
for  the  remainder  of  August,  1889,— that  is, 
August  2,  1889,  to  October  18,  1SS9,  Inclo- 
sive,— was  In  a  wooden  cabinet  and  was 
burned  in  tbe  assured'a  store  on  the  night  of 
the  18th  of  October,  1889,  then  such  fact,  if 
true.  Is  a  valid  defense  to  the  dtfraidant 
company,  and  plaintiff  cannot  recover.'  (6^ 
The  pre^ding  judge  erred  In  not  Instmet- 
ing  tbe  Jury  as  prayed  by  defendant:  *Tbe 
Jury  are  Instructed  that,  under  this  con- 
tract of  Insurance,  It  was  the  duty  of  tbe  as- 
sured, within  sixty  days  beftm  bringing 
suit  to  have  rendered  to  tbe  company  a  par- 
ticular account  a&d  satisfactory  proofs  of 
loss;  and  if  tbe  Jury  find  from  the  evidence 
that  tbe  proofs  of  loss  sent  the  company  by 
the  assured  are  founded  on  estimated  casta 
sales,  not  taken  from  the  books  of  tb*  as- 
sured contracted  to  be  kept  by  the  terms  of 
the  policy,  then  the  jury  are  Instructed  that 
Bucb  proofs  of  loss  do  not  satisfy  tbe  condi- 
tions of  the  policy;  and  If  the  Insurance 
company,  upon  their  receipt  pointed  out  the 
defect  to  tbe  assured,  and  thereafter  no  oth- 
er and  satisfactory  proofs  of  loss  were  fur- 
nished by  tbe  assured  to  the  company  with- 
in sixty  days  before  bringing  this  actloa. 
then  the  plalntlfl  cannot  recover.'  (7)  The 
presiding  Judge  erred  in  chaining  the  Jury 
as  follows:  'Now,  tbe  question  of  fact  comes 
up  for  yon:  Has  the  Insurance  company 
done  any  act  by  which  It  has  waived  its 
right  to  demand  a  strict  construction  of  Its 
contract?  That  Is  a  question  for  you,  wheth- 
er or  not  there  has  been  any  waiver  on  tbe 
part  of  tbe  insurance  company  to  forfeit  its 
right  to  a  strict  compliance  on  the  part  of 
the  assured.  That  Is  the  question  of  fact  for 
you.'  (8)  The  presiding  Judge  wred  in  not 
charging  the  jury  as  prayed  by  defendant, 
as  follows:  "The  jury  are  instructed  that, 
under  tbe  contract  of  Insurance,  It  was  tbe 
duty  of  tbe  assured,  within  sixty  days  be- 
fore bringing  suit  to  have  rendered  to  the 
company  a  particular  account  and  satisfac- 
tory proofs  of  loss;  and  if  the  Jury  find 
from  the  evidence  that  tbe  proofs  of  loss 
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^ent  the  company  by  the  assured  •are  fonnd- 
ed  oo  estimated  cash  sales,  not  taken  from 
the  books  of  the  assnied  contracted  to  be 
k^  by  tenna  of  the  p6Ucy»  then  the  Jury 
aie  Instmcted  that  each  proofs  of  km  do 
not.  aatlBf7  the  ctmdJtlonB  ot  the  policy; 
and  If  the  Insurance  company,  upon  tfatfr 
n«elpt,  pointed  out  the  defect  to  the  as- 
sured, KoA  thereafter  no  other  and  satla- 
fiactoiy  xnoofs  at  loss  wwe  furnished  by  the 
aasnred  'ta  the  onnpany  before  m  at  the 
time  ot  the  assignment  of  the  policy  by  A.  J. 
Levy  to  the  plaintiff,  Barah  Y.  Oumow,  ot 
thereafter,  and  within  sixty  days  before 
Sarah  V.  Oumow,  plalntUt,  brought  this 
suit,  then  nothing  was  due  upon  this  policy 
at  the  time  of  Its  assignment  to  Sarah  T. 
Cnmow,  aiul  nothing  passed  to  her  by  such 
asstgnmmt,  and  Sarah  Y.  Cumow,  plaintiff, 
cannot  recover.'" 

Biyan  &  %yan  and  L.  T.  Izlar,  fbr  appel- 
lant. J.  N.  Nathans  and  Bobt  Alditeb,  for 
reqioDdent. 

GARY,  J.  This  Is  an  action  <m  a  policy  of 
Insnxance  tm  92.S0(^  issued  on  the  22d  day  of 
Februaiy,  188&,  the  defendant  aforesaid, 
to  BIrs.  A.  J.  XiCTy,  on  a  stock' of  merchandise 
contained  In  a  store  at  Blackrllle,  S.  O.  On 
the  18th  day  of  October,  the  property  cover- 
ed by  the  policy  was  destroyed  by  fire.  The 
complaint  allies:  (1)  The  IneorptHation  of 
the  defaidant;  ^  the  Issnli^  of  the  policy 
the  defendant;  (S)  ownership  of  the  in- 
sured, and  loss;  (4>  that  the  said  Mrs.  A.  J. 
Levy  duly  fulfilled  all  the  conditions  of  said 
tDsmnnce  on  her  part,  and,  more  than  60  days 
before  the  commencement  of  the  action,  gave 
the  defendant  due  notice  and  proof  of  the  fire 
and  hMB  aforesaid,  and  duly  demanded  pay- 
ment of  said  sum  of  $2,500;  ^  assignment  of 
the  pcdicy  and  moneys  due  His.  A.  J.  Levy, 
to  the  plaintiff,  Mrs.  Sarah  Y.  Oumow;  (6) 
nonpayment  of  said  loss.  The  defendant,  by 
its  answer,  denied  that  said  A.  jr.  Levy  ful- 
filled an  the  condltioDB  of  said  Insurance  on 
her  part,  and.  more  than  60  days  before  the 
commencement  of  this  action,  gave  to  the 
d^endant  due  notice  and  proof  of  fire  and 
loss  thereunder,  as  alleged  In  paragraph 
5  of  tfajft  complaint  It  also  alleged  the 
following  defenses:  (1)  That  ^d  poUcy  of 
Insurance  was  Issued  and  accepted  by  the 
aasured  upon  the  express  condition,  cove- 
nant, and  promissory  warranty  thereunder 
contained,  to  wit:  "It  is, further  .understood, 
and  agreed  that  the  assured  shall  keep  a. 
set  of  books,  showing  a  record  of  bis  pr 
their  business,  including  all  purduues  jand 
ealei^  dther  few  cash  or  oedlt,  as  well  as  a 
coi^  of  his  or  their  last  inventory,  an  to  be 
k^  In  an  Iron  safe  every  night;  othmrlse, 
this  pcdicy  BhaU  be  null  and  void."  (2)  And 
the  defendant  alleges  tiiat  the  assured  did  not 
keep  a  set  of' books  showing  a  record  of  her 
business,  including  all  her  pnrchasea  and 
sales,  both  for  cash  and  credit,  as  well  as  a 


tsapy  <A  her  last  Inventiwy,  and  did  not  ke^' 
aU  the-  "botikB  as  afcnresald  in  an  iron  safe. 
evray  night  during  the  continuance  of  said* 
policy.  And  defendant  allies  that  on  the. 
nigbt  of  the  aUeged  fire,  to  wit,  the  18th  of 
October,  1S88,  the  cashbook  .  of  the  said  as- 
snied, being  one  of  the  set  of  books  showing, 
a  record  of  the  budness  <rf  said  assured,  in- 
cluding an  porchases  and  sales,  both  fw  cash . 
and  credit,  was  not  kept  In  an  Iron  safe  of 
the  said  assured.  The  case  was  tried  before 
a  Jn^,  March,  1895,  and  a  verdict  rendered 
tat  behalf  of  the  plohitlff  for  $2,000,  and  $876 
interest  Judgment  was  du^  entered  upon 
the  verdict,  and  the  defendant  appealed  to 
this  court,  upon  exceptions  which  will  be  set. 
out  In  the  report  of  the  casa  The  exceptions- 
win  be  now  considered,  but  not  In  the  (nder ' 
In  which  they  appear  In  the  case. 

First  exeeptkai:  The  foDowlng  stat^nent  ot, 
facts  tombing  this  en»ptl<m  f^tpeon  In  the 
"case":  "The  case  being  caUed  for  trial,  the 
Jury  was  presented  to  respective  counsel  rej?- 
resmtlng  plaintiff  and  d^«idant  The  plain- 
tiff exercised  the  right  of  challenge,  by  chal- 
loiglng  the  fUreman  of  the  jury.  The  d^end- 
ant  said  tb^  bad  no  objection.  Tl^erev^on 
the  presiding  Judge  appointed  a  fbreman  of. 
the  Jury,  and  called  ttie  case  few  triaL  Plead- 
ings were  about,  to  be  read,  when  plalntUTs 
attorneys  asked  of  the  court  permission  to  ex- 
ercise the  fnztber  rlfeht  of  challenge.  The 
court  ruled  that  they  could  exercise  a  fur- 
ther right  of  chaUenge.  whereupon  defend- 
ant's attraneys  excepted,  on  the  ground  that 
the  plaintiff  having  announced  his  satlsfoction 
with  the  Jury  as  a  panel,  the  court  thereafter 
having  appointed  a  fweman  thereof,  the  Jury 
was,  under  the  practice  of  the  court  fuUy  im- 
paneled; therefore,  no  further  objection  could 
be  made  or  allowed  by  the  court  during  the 
pendency  of  the  case,  except  for  cause  mani- 
fested by  the  Jury.  Thereupon  the  plaintiff's 
attorns  chaUenged  Mr.  Browning,  who  had 
been  named  as  foreman  of  the  Jury  by  the 
court  The  court  allowed  the  diallenge,  and  Mr. 
Browning  striped  aside;  thereupon,  defend- 
ant's attorneys  excepted,  upon  the  grounds 
previously  stated.  The  defendant's  attorneys, 
being  asked  by  the  court  If  they  had  any  ob- 
jection, replied  that  the  Jury  had  already  been 
previously  impaneled,  and  the  defendant  un- 
der their  view  of  the  law  and  practice,  had 
no  ngbt  to  make  any  further  objections. 
Whereupon  the  court  annpunced  tliat  the  de- 
fendant's attorneys.  If  they  saw  proper  to 
make  any  further  objections,  they  bad  now 
an  opportunity  of  doing  so." 

Section  2395  of  the  Revised  Statutes  pro- 
vides for  the  Impaneling  of  Juries  Nos.  1  and 
2  for  the  trial  of  causes  In  the  court  of  com- 
mon pleas,  and  they  are  sworn  immediately 
after  being  impaneled,  and  not  in  each  case 
when  thereafter  called  for  trlaL  This  man-- 
ner  of  impaneling  a  jury  Is,  of  course,  differ- 
ent from  that  prescribed  for  the  trial  of 
cases  in  the  court  of  general  sessions.  Sec- 
tion 2404  of  the  Beviseu  Statutes  Is  as  toV 
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lows:  "^n  all  civil  cases,  except  In  trial  Jus- 
tice's courts,  in  which  a  Jury  shall  be  char- 
ged with  any  Issue,  each  party  shall  hare 
the  right  to  challenge  without  cause  there- 
in two  of  the  Jury  bo  Impaneled,  and  the 
place  of  the  Juror  so  challenged  shall  be  sup- 
plied as  provided  by  law.  The  right  of 
challenge  shall  extend  to  Jurors  drawn  to 
fill  the  places  of  those  challenged,  provided 
the  party  challenging  have  not  already  ex- 
hausted the  number  of  challenges  allowed 
by  law.  As  a  Juror  Is  challenged,  bis  place 
shall  be  filled  by  another  Juror,  before' 
the  challenging  la  further  proceeded  with. 
The  plaintiff  may  first  challenge  one  Juror, 
then  the  defendant,  and  so  on  alternately,  un- 
til each  party  has  made  two  challenges." 
The  amendment  to  the  statute  in  1882  makes 
this  case  very  different  from  those  relied 
npon  by  the  appellant's  attorneys,  which 
were  decided  before  said  amendment  Be- 
fore the- amendment,  neither  the  plaintiff  nor 
defendant  was  allowed  to  challenge  peremp- 
torily a  Juror  who  did  not  belong  to  the  orig- 
inal panel,  but  was  called  to  1111  a  vacancy 
caused  by  the  challenge  of  the  other  party. 
No  reasons  wm%  set  forth  why  the  presiding 
Judge  allowed  the  plaintiff  to  challenge  Mr. 
Browning  as  a  Juror,  and,  in  the  absence  of 
a  contrary  showing,  this  court  must  presuihe 
that  it  was  d<me  In  the  proper  exercise  of 
Ilia  discretion.  Furthermore,  we  do  not  see 
bow  the  defendant  vaa  pn^ndlced  In  any 
manner  whatsoever  by  the  action  of  the  cir- 
cuit Judge,  when  it  bad  full  opportunity  to 
challenge  the  juror  drawn  in  the  place  of 
Mr.  Browning,  and  did  not  see  proper  to 
make  any  objection  to  him  or  any  otber 
Juror  on  the  paneL  The  conduct  of  a  case 
in  the  impaneling  of  the  Jnry  must,  of  ne- 
ceeaity,  be  left.  In  a  great  measure,  to  the 
discretion  of  the  circuit  Judge.  This  excep- 
tion la  overmled. 

Seventh  exception:  This  reception  raises 
the  qaeation  as  to  the  waiver  on  the  part  of 
the  defendant  to  insist  npon  a  compliance 
with  requirements  of  the  policy.  J.  H.  Levy 
testified:  "Q.  Did  you  give  notice  after  the 
Are  to  tlie  agent  of  the  loss?  A.  Yes;  I 
tiilnk  I  did;  lie  was  there  at  the  time  him- 
self. Q.  He  was  there  at  the  time  of  the  fire 
himself  T  A.  I  think  he  was  there  at  the  fire. 
Q.  Did  the  company  send  anybody  dovra 
there  after  the  fire,  and  after  they  gave  no- 
tice to  the  companyf  A.  I  think  after  ten 
days,  or  somewliere  along  there,  some  one 
came,  If  I  nnderstand  aright,  from  Atlanta. 
I  dont  know  who  the  party  was  be  claimed 
to  represent,  or  to  be  an  adjuster  of  the  com- 
pany,—the  insurance  company.  Q.  Did  he 
do  anything  abont  the  loss?  A.  He  looked 
over  the  book^  and  required  me  to  give  liim 
certified  copies  of  all  bllla  we  bought,  and 
he  got  them.  Q.  Did  you  give  talm  the  bills 
and  vonchersT  A.  Tes.  sir;  If  I  can  remem- 
ber rIghUy,  I  did,  for  I  got  them  myself,  and 
I  gave  tiiem  to  blm.  I  had  to  write  for 
them.   Q.  Did  anybody  else  come  dovrn  rep- 


resenting the  company?  A.  Yes,  sir;  some 
time  after,  Mr.  Rains  came  down."  Wfa^ 
the  proofs  were  forwarded  to  the  insurance 
company,  the  defendant  denied  liability  be- 
cause of  the  alleged  violation  of  the  *inMi- 
safe  cUuse"  In  the  policy;  thus  making  it 
Impossible  for  the  assured,  as  defendant  al- 
leged, to  render  a  cmect  statement  of  the 
loss,  or  furnish  aU  books  to  the  conduct  of 
the  business.  It  la  true  that  J.  H.  Levy  had 
made  and  deUvered  to  J.  S.  Ralne,  the  ad- 
juster of  the  insurance  company,  an  affidavit 
that  the  caebbook  was  not  In  the  safe  at  the 
time  of  the  fire;  but  J.  H.  Levy  t^tifled  that^ 
when  be  made  the  affidavit,  Ralne  said  It 
would  facilitate  them  in  getting  the  money, 
and  that  it  would  not  hurt  him.  J.  H.  Levy 
also  testified:  "After  signing  that  [the  affi- 
davit] I  went  down  to  tbe  store  again,  and 
we  found  one  of  the  caahbooka,  and  I  carried 
It  up.  and  said  to  Mr.  Balne:  Ifow,  notice 
this  since  yon  have  got  that;  Just  make  a. 
note  in  the  bottom  of  It  that  tbla  cashbook 
has  been  presented  to  you  op  to  date,  what- 
ever it  was.'  And  he  said.  That  la  aU 
right*  '*  Ther»  was  testimony  that  the  oth- 
er cashbook  was  afterwards  found,  and  was 
in  the  safe  at  the  time  of  the  fire.  If  Raine 
made  the  statementa  whi<di  Levy  says  he 
did,  then  they  were  evidence  that  the  de- 
fendant  waived  atrict  eompllanee  with  the 
aforesaid  requirements  of  the  policy;  and 
whether  he  made  the  statementa  was  also 
a  question  of  fact  for  the  jniy.  The  Jury 
bad  the  right  to  take  into  consideration,  also, 
the  conduct  of  the  defendant,  after  knowl- 
edge, aa  it  supposed,  that  the  cashbook  was 
burnt,  in  detennlQlns  the  question  of  vraiv- 
er.  Inaurance  Oo.  r.  Neve,  2  McMuL  237; 
Stepp  T.  Association,  37  8.  a  417,  10  S.  B. 
134;  Dial  V.  Aasodation,  29  8.  0. 660,  8  &  £L 
27;  Oopeland  v.  Assurance  Co.  (8.  O.)  20  S. 
E.  754. 

Second  exception;  third  excepttcm;  fourth 
exception:  These  three  exceptiona  are  not 
discussed  In  the  arguments  of  appellont'a  at* 
tomeys,  becauae,  we  preanme,  either  they 
are  not  InalBted  upon,  or  they  supposed  tbe 
questions  raised  by  them  are  embraced  In 
the  other  exceptions.  Tbe  court  however.  Is 
of  opinion  that  they  cannot  be- sustained. 

Fifth  exception;  The  presl^ng  Judge  dlA 
not  charge  the  Jury  aa  requested,  but  did 
chai^  them  as  follows:  *The  defendant  com- 
pany files  its  anawer,  and  denies  Its  llablUty 
now.  and  sets  up  as  Ita  defense  that  certain 
condltiona  of  the  policy  *  *  •  have  not 
been  complied  with  on  the  start  tit  the  as- 
sured, and  for  that  reaaon  the  inaurance  pt^ 
Icy  la  rendered  null  and  v<^  The  dauae 
which  la  aet  up  In  the  answer,  and  ot  which 
yon  have  heard  so  much,  is  oOled  the  *flre-safft 
clause.'  What  Is  It?  •  •  •  It  la  further 
agreed  that  tbe  assured  shall  keep  all  purchas- 
es and  sales,  both  for  cash  and  tcf  credit  sales, 
together  with  the  last  Inventory  of  stock,  etc, 
*  *  *  In  an  iron  aafe,  every  night;  otiaer- 
wise,  this  policy  shall  be  void.   1  charge  you 
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tint  this  Is  a  part  of  the  contract  of  the  Insnr- 
•nce  policy,  and  ia  binding  upon  the  defend- 
ant; that,  under  that  section  of  the  contract, 
the  assured  obligates  herself  to  keep  a  set  of 
books  showing  the  record  of  her  business,  in- 
clndlag  all  pufchases  and  sales,  both  for  cash 
and  on  credit  Now,  yon  will  see,  fmn  that 
b^ng  a  part  of  the  contract  of  Insurance,  the 
first  question  which  addresses  itself  to  you, 
then,  is,  did  the  assured  keep  a  cashbook.  or 
m,  book  showing  her  sales  both  for  cash  and  on 
credit?  I  charge  you  that.  In  order  to  enable 
her  to  reoOTer  under  this  policy  of  Insorai^ce, 
It  was  necessary  for  her  to  keep  that  book,  as 
It  ts  agreed,  under  this  contract.  •  •  •  Now, 
the  question  of  fact  comes  before  you,  has  the 
insurance  company  done  any  act  by  which  it 
has  waived  Its  right  to  demand  a  strict  con- 
■tnictlon  of  its  contract?  That  Is  the  question 
tor  yon,— whether  or  not  there  has  been  any 
waiver  on  the  [tart  of  the  Insurance  company 
to  forfeit  its  right  to  a  strict  compliance  on 
the  part  of  the  assured."  His  honco'  refused 
to  charge  the  request  In  the  exact  words,  be- 
cause It  Ignored  the  question  of  waiver.  This 
exception  la  overruled. 

Sixth  exception;  eighth  exception:  These 
exceptions  will  be  considered  together.  The 
fiTBt  paragraph  of  defendant's  answer  is  as  fol- 
lows: '*They  deny  that  A.  J.  Levy  'duly  ful- 
filled aU  the  conditions  of  insurance  on  her 
part,  and.  more  than  sixty  days  before  the 
commencenieDt  of  this  action,  gave  due  notice 
and  proof  of  the  Are  and  loss  thereunder,'  as 
MUeged  in  paragraph  five,"  etc.  This  form  of 
denial  is  termed  a  "negative  pregnant,"  of 
which  Mr.  Pomeroy,  In  Bemedies  and  Be- 
medial  Bights  (section  618),  says:  "Such  de- 
nial Is  one  pregnant  with  the  admission  of  the 
BubstantiaJ  fact  which  is  aj^arently  contro- 
verted; or,  in  other  words,  one  which,  al- 
though In  the  form  of  a  traverse,  really  ad- 
mits the  Important  fact  conxained  in  the  al- 
legation. •  •  *  Denials  In  the  form  of  a 
negative  pregnant  arise  (1)  when  the  allega- 
tion Is  of  a  single  fact,  with  some  qualifying 
or  modifying  circumstance  and  the  traverse 
Is  in  ipsis  verbis,  using  exactly  the  same  lan- 
guage, and  no  more;  {2)  when  the  auction 
Is  of  several  distinct  and  separate  facts  or  oc- 
currences, connected  by  the  copulative  con- 
junction, and  the  traverse  is  In  Ipsls  verbis  of 
the  same  facta  and  occurrences,  also  connect- 
ed by  the  same  conjunction.  In  moat  of  the 
reported  decisions,  the  courts  have  held  such 
form  of  denial  to  be  insufficient,  and  have  de- 
clared that  they  raised  no  Issues  treating  the 
statements  of  the  complaint  or  petition  as  ac- 
tually admitted.  This  was  the  universal  rule 
under  the  old  system;  and,  as  It  was  not 
based  upon  any  merely  technical  reasons  or 
doccrine  of  pleading,  the  same  rule  Is  proper- 
ly followed  under  the  Codes."  The  same  au- 
thor, in  section  619,  says:  "In  an  action  up- 
on  a  fire  policy  against  insurers,  the  defend- 
ants moved  for  leave  to  file  an  amended  an- 
swer. ZD  denying  this  motion,  the  court  said: 
denlalB  are  all  liable  to  the  ohjectlon 


that  they  are  negatives  pregnant  The  com- 
plaint avers  that  on  &  particular  day,  the 
property  was  all  destroyed  by  fire.  The  an- 
swer denies  this  In  the  very  words  of  the 
complaint  Buch  a  denial  Is  a  negative 
pregnant  with  the  admission  that  It  may 
have  been  destroyed  on  some  other  day,  and 
that  a  part  of  It  may  have  been  destroyed 
on  the  day  named.  Such  denials  have  al- 
ways been  held  Insufficient.'  A  complaint 
alleging  that  the  proofs  of  loss  were  filed 
with  the  secretary  of  the  defendant  on  the 
Slat  of  March,  1866,'  the  denial  was  that 
the  proofs  were  filed  as  alleged  In  the  com- 
plaint. This  was  declared  to  be  pregnant 
with  the  admission  that  they  were  filed  on 
another  day  wlthln'the  time  required."  Se^ 
also,  Bnc.  PI.  &  Prac.  p.  796.  But  waiving  all 
objectiona  to  the  manner  In  which  the  alle* 
gatlons  of  the  complaint  are  dented,  as  afore- 
said, the  requests  mentioned  In  these  excep- 
tions were  objectiouable  on  the  ground  that 
they  ignored  the  question  of  walrer.  See 
authorities  supra. 

It  is  the  judgment  of  this  court  that  the 
jadgmokt  of  the  circuit  court  be  affirmed. 


(46  B.a  in> 

DBVBBBUX  V.  HcGRADT  et  aL 

(Supraae  Court  ct  South  Oarollna.  Mardi 
1896.) 

Wmrsss— Transaotioxs  wrra  DaosDmr— Bxao- 

UTOB- Bqcrrr— What  Pacts  will  Sup- 
POKT  Action  for  Accou^itinq. 

1.  Code.  I  400  (providing  that  no  party  to  an 
action  or  proceeding,  nor  any  person  who  has  a 
legal  or  equitable  Interest  wnlch  may  be  affected 
by  the  event,  shall  be  examined  aa  a  witneaa  as 
to  a  transactioD  between  the  wltneaa  and  a  per- 
son then  deceased,  anlnst  an  executor,  wheu 
such  examination  or  toe  judgment  in  such  action 
or  proceeding  can  in  any  way  affect  the  Interest  of 
the  witness),  does  not  render  one  of  two  execn* 
tors,  who  ia  a  defendant  but  who  has  no  intereat 
except  in  his  representative  capacity.  Incompe- 
tent as  a  witness  for  the  plalntiS. 

2.  Where  the  evidence  showed  the  existence 
of  oontinnona  business  relations  between  two  per- 
sons for  Qearl;  SO  years,  dnring  all  of  which 
time  there  was  an  open  account  for  work  done 
in  favor  of  one,  and  numerous  paymentB  by  the 
other,  an  Interchange  of  a  laige  number  of  notes 
and  checks,  Indorsements  by  one  for  the  other, 
and  a  mortgage  given  to  secnre  future  Indorse- 
ments, without  a  settlement  ever  having  been 
made  between  them,  sucb  facts  will  support  aa 
action  in  equity  for  an  accounting  by  one  against 
the  executors  of  the  other.  MuTer,  C.  J.,  dis- 
senting. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  O.  W.  Buchanan.  Judge. 

Action  In  equity  for  an  accounting  and 
other  relief  by  John  H.  Devereux  against 
Edward  McCrady  and  Thomas  McOahan,  as 
executors  of  the  will  of  William  McBumey, 
deceased.  Prom  a  Judgment  dismissing  the 
complaint,  plaintiff  appeals.  Beversed. 

The  fc^owlng  are  the  order  of  the  master 
(Q.  H.  Sass),  and  the  exceptions  thereto: 

"The  plaintiff  having  closed  his  teetlmonj-. 
and  defendants  thereupon  having  .moved  to 
dismiss  the  complaint  upon  the  testimonr 
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taken,  on  hearing  counsel  and  consideratlan 
tiiereof,  it  Is  ordered  that  the  motion  be  re- 
fused, the  court  being  of  the  opInioB  that  the 
evidence  presents  a  case  for  the  Jurisdiction 
of  the  court  on  an  appllcatloD  for  an  ac- 
counting; nothing  herein,  however,  to  be 
construed  as  In  any  way  passing  upon  the 
effect  of  the  statute  of  limitations  In  this 
cause,  or  as  precluding  the  Interposing  of 
the  same  as  to  auy  claim  presented." 

Exceptions  to  Master  Q.  H.  Sasa'  order  re- 
fusing motion  for  a  report  refusing  an  ac- 
counting and  dismissing  complaint:  "The  de- 
fendants escept  to  Master  Sass*  order,  dated 
July  22,  1895:  (1)  Because  the  master  erred 
In  holding  that  the  evidence  presented  a 
case  for  the  jurisdiction  of  the  court  on  an 
application  for  an  accounting,*  (2)  Because 
the  master  erred  In  that  he  did  not  decide 
that  the  evidence  offered  on  the  part  of  the 
plaintiff  failed  to  establish  the  charge  that 
the  absolute  deed,  dated  in  June,  1872,  but 
recorded  November,  18S1,  was  In  fact  a  mort- 
gage. (3)  Because  the  master  erred  in  that 
be  did  not  decide  that  the  evidence  offered 
on  the  part  of  the  plaintiff  failed  to  establish 
the  claim  of  a  mutual  open  running  account 
between  the  parties.  (4)  Because  the  master 
erred  in  that  he  did  not  decide  that  the  lapse 
of  time,  the  death  of  one  of  the  principals, 
and  laches  of  the  other,  independent  of  the 
statute,  was  sufficient  to  bar  the  plaintiff 
from  an  accounting." 

Additional  grounds  on  which  respondents 
win  ask  the  court  to  sustain  the  judgment 
of  the  circuit  court:  "To  Messrs.  Mitchell  & 
Smith,  Plaintiff's  Attorneys  —  Dear  Sirs: 
Please  take  notice  that  the  defendants  (re- 
spondents), on  the  appeal  to  the  supreme 
court  h^ln,  wtU,  If  the  court  should  find 
Itself  unable  to  sustain  the  judgment  of  the 
circuit  court  In  this  action,  on  the  ground 
alone  upon  which  It  Is  rested  by  the  circuit 
judge,  insist  that  the  judgment  be  sustained 
on  the  following  additional  grounds:  (1)  Be- 
cause the  plaintiff  (appellant),  on  the  trial 
In  the  circuit,  upon  the  preliminary  question 
as  to  his  right  to  an  accounting,  failed  to  es- 
tablish by  evidence  that  he  has  any  Interest, 
present  or  contingent,  in  the  premises  de- 
scribed as  'No.  29  Broad  Street*  (2)  Because 
the  plaintiff  (appellant),  on  said  trial,  failed 
to  establish  by  evidence  that  the  absolute 
deed  from  John  H.  Devereux  to  William  Mc- 
Bumey,  dated  In  June,  1872,  but  recorded  in 
November,  1881,  was  In  fact  but  a  mortgage, 
(ft)  Because  the  plaintiff  (appellant),  on  said 
trial,  failed  to  establish  by  evidence  the 
claim  of  a  mutual,  open  running  account  be- 
tween himself  and  the  defendants'  testator. 
(4)  Because  the  plaintiff  (appellant),  on  said 
trial,  failed  to  eetabllsh  that  Thomas  R.  Mc- 
Oahan,  the  executor  of  William  McBumey, 
and  a  party  to  the  action  (whom  he,  the 
plaintiff,  examined  on  his  behalf,  against  ob- 
jection, under  section  400  of  the  Gode),  had 
any  personal  interest  In  the  event  of  the  suit 
t»  tie  promoted  or  Injured;  and  that  said 


Thomas  R.  McOaban,  hartng,  so  far  as  the 
evidence  discloses,  no  personal  interest  to  be 
promoted  or  Injured,  and  bis  testimony  relat- 
ing to  and  solely  affecting  the  interests  of  the 
deceased,  should  not  have  been  allowed  by 
the  master  to  testify  against  objection.  (5) 
Because,  the  great  lapse  of  time  sought  to  be 
carried  by  the  accounting  claimed,  the  death 
of  one  of  the  principals,  and  the  lachea  of 
the  other,  Independent  of  the  statute  of  lim- 
itations, was  sufBcient  to  bar  the  plalntut 
from  an  accounting.'* 

Htltchell  &  Smith,  for  appelant  T.  W. 
Bacot  and  Loula  De  B.  BIcOnidy,  f or  req»oud- 

ents. 

GARY.  J.  WUUam  McBumey.  a  dtlzeu 
of  the  city  of  Charleston,  departed  this  Ufe 
in  December.  1893,  leaving  In  full  force  and 
effect  a  last  will,  whereof  he  am>oInted  Ed- 
ward McCrady  and  Thomas  R.  McGaban 
executors.  After  his  death,  John  H.  Dev- 
ereux, the  appellant  herein,  filed  a  complaint 
against  the  executors  of  McBumey  for  an 
Injunction,  accounting,  an  ascertainment  of 
the  balance  outstanding  between  the  estate 
of  McBumey  and  the  plaintiff,  and  for  the 
return  to  plaintiff  of  certain  securities  held 
by  McBumey.  The  complaint  sets  out  an  al- 
leged agreement  made  In  1872.  between  tte 
plaintiff  and  the  defendants'  testator,  the  late 
William  McBumey.  for  the  purchase  of  the 
premlaes  No.  20  Broad  street,  in  the  dty  of 
Charleston,  by  which  alleged  agreement  Wil- 
liam McBumey  was  to  pay  the  purchase  mon- 
ey, and  the  plaintiff  was  to  alter  and  Improve 
the  property  at  his  expense.  Tbe  plaintiff 
alleges:  That  be  carried  out  said  agreement 
at  great  expense  to  himself.  That  for  many 
years,  to  wit,  since  the  year  1865,  the  rela- 
tions between  the  plaintiff  and  Mr.  McBumey 
had  been  very  close  and  friendly.  That  dur- 
ing all  that  period  the  plaintiff  was  tbe  only 
person  who  was  employed  by,  William  Mo- 
Bumey  to  do  his  work  upon  the  large  real 
estate  and  property  owned  by  McBuruey  in 
the  city  of  Charleston.  The  fourth  paragraph 
of  the  complaint  alleges:  "That,  during  the 
period  aforesaid,  the  said  William  McBumey, 
from  time  to  time,  made  this  plaintiff  pay* 
ments  on  account,  and  also,  from  time  to 
time,  made  him  loans  iu  money  actually  ad< 
vanced.  and  also  loans  by  indorsements  on 
his  notes;  and,  during  the  periods  aforesaid, 
this  plaintiff  himself  also,  at  certain  times, 
at  tbe  request  and  for  tbe  accommodation  of 
the  said  William  McBumey,  made  notes  pay- 
able to  the  order  of  the  said  William  Mc- 
Bumey. or  Indorsed  notes  of  the  said  William 
McBurney,  i>ayable  to  the  plaintiff's  order. 
That  during  all  the  period  aforesaid,  and  up 
to  the  death  of  the  said  William  McBumey, 
no  final  settlement  and  adjustments  of  the 
several  accounts  between  this  phdntiff  and 
the  said  William  McBumey  was  ever  had. 
but  that  the  said  William  McBumey  died 
without  eva-  having  settled  and  adjusted  the 
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same.  The  accounts  on  each  side  dutliig  this 
wbole  period  conBtltnted  a  continuouB  nin- 
nSag  account,  no  balance  ever  baring  been 
•track  or  the  account  erer  dosed."  That  In 
1881,  being  In  straitened  financial  circum- 
stances, and  bdng  indebted  to  William  Mc- 
Bunuy  for  loans  and  Indorsements,  the  plain- 
tiff, to  secare  said  indorsements,  executed  and 
dellTered  to  the  said  William  McBumey  a 
deed  <tf  conveyanoe  to  the  premises  No.  29 
Broad  street,  but  that  said  deed  of  conveT- 
anoe,  though  absolute  on  Its  face,  was,  nerer- 
ttieleBB,  Int^ded  as  a  mortgage.  That  the 
■aid  William  McBumey  was  at  the  time  of 
his  death,  under  a  full  accountii^;.  If  bad 
-with  thte  plaintiff,  Indebted  to  him  for  work, 
labor,  serrlces,  and  material.  In  an  amount 
which  be  could  not  exactly  state  without  such 
accounting,  but  which,  on  information  and 
belief,  be  alleged  to  be  about  $2,500.  The  de- 
fendants answered  the  com{»latnt,  admitting 
the  purchase  in  1S72  of  the  premises  No.  29 
Broad  street  with  McBurney's  money;  ttiat 
the  deed  of  conveyance  thereof  was  executed 
on  the  6th  of  June.  1872,  to  John  H.  Dev- 
ereux,  the  plaintiff,  by  William  McBurney. 
and  Alfred  Gillespie;  and  that  in  November, 
18S1,  the  plaintiff  made  tils  deed  of  convey- 
ance  of  the  said  premises  to  the  said  William 
McBumey,  dating  back  to,  and  executed  and 
delivered  as  ot,  the  6th  of  June,  1872.  They 
also  admitted  that  the  said  WiUlam  McBur- 
ney, from  time  to  time,  made  the  plaintiff 
loans  in  money  actually  advanced,  and  also 
loans  by  Indorsements  on  his  (the  plaintiff's) 
notes  or  other  i}aper8.  They  denied  the  other 
allegations  of  the  complaint,  and  pleaded  the 
statute  of  limitations. 

Testimony  was  Introduced  to  show:  That 
HcBiumey  was  a  close  personal  friend  of  the 
plaintiff,  who  was  a  contractor  and  builder, 
and  l)Oth  of  them  resided  In  the  city  of 
Gliarleston.  That  no  one  but  the  plaintiff  had 
ever  done  any  of  the  work  on  McBumey's 
property  In  the  city  of  Charleston,  and  that 
commencing  with  1S65,  up  to  the  death  of  Mc- 
Burney, December,  1893,  the  plaintiff  had 
from  time  to  time,  and  continuously,  done 
.work  upon  this  property.  That  McBumey's 
estate  held  notes  and  obligations  of  the  plain- 
tiff, and,  In  llbe  manner,  that  the  plaintiff 
held  notes. Indorsed  by  htm  for  McBurney'a 
accommodation;  also,  notes  paid  to  him  by 
McBurney  for  a  large  amount,  running  over 
this  period.  That  McBumey  was  the  holder 
of  a  mortgage  on  the  property  of  the  plaintiff, 
execiited  by  the  plaintiff  on  the  26th  of  No- 
vember, 1881,  securing  a  bond  of  Devereux's 
of  that  date,  in  the  penalty  of  $11,000,  con- 
ditioned for  the  payment  of  $5,500.  Thomas 
R.  McGahan,  one  of  the  defendants  aforesaid, 
testified  that  In  a  conversation  with  McBur- 
ney, Just  prior  to  his  death,  McBurney  said: 
"Just  prior  to  McBumey's  death,  he  said 
something  to  me  about  unsettled  business 
that  he  tiad  with  regard  to  one  claim,  that  he 
said,  as  soon  as  he  got  up,  he  was  going  to 
settle,  and  that  was  to  have  a  settlement 


■with  Dererenz;  and  be  added  Oiat  there  had 
been  no  settlement  since  1805.  I  think  that 
was  four  or  fire  days  before  he  died.  He 
si>oke  of  it  as  wanting  to  hare  the  account 
settled  as  soon  as  be  was  able  to  attend  to  it 
Tbatwas  theooly conversation  I  bad  wlthMr. 
McBumey  on  the  subject"  Cross-examined 
by  Mr.  Bacot:  *1  am  one  of  the  executors  of 
Hr.  McBumey.  In  this  conv^arsatloii  with  Bfr. 
McBumey,  shortly  before  bis  death,  he  did  not 
say  to  me  that  he  owed  Mr.  Devereux  money, 
nor  did  be  tell  me  that  on  any  occasion.  Q. 
Did  Mr.  McBumey  at  any  time  aay  to  yon, 
or  lead  you  to  bellere,  that  Mr.  Dererenz 
owed  him  mon^7  (Objected  to  by  Mr. 
Bodtb.)  A.  The  only  conversatioD  we  bad  On 
that  subject  was  with  refra%noe  to  the  protest 
of  a  note  of  $2,500  of  John  H.  Deverenx.  on 
which  he  was  Indorser.  In  talking  further  on 
the  subject  he  stated  that  be  held  a  mortgage 
on  Deverenx's  property  to  secure  Indorse- 
ments up  to  $5,000,  according  to  my  recollec- 
tion. I  do  not  remember  what  time  this  was. 
It  was  several  years  ago."  That  hi  1872  a 
deed  of  conveyance  was  made  from  William 
McBumey,  and  Alfred  Olllesple,  acting  for 
Hyatt  McBumey  &.  Co.,  to  John  H.  Devereux 
'of  the  land  and  property  on  Broad  street. 
About  the  same  time  a  deed  of  conveyance 
was  made  from  William  McBumey  and  Al- 
fred QUlespie  for  Hyatt  McBurney  &  'Go. 
to  John  Devereux,  of  certain  premises  on 
Hayue  street  In  the  city  of  Clxarleston.  On 
the  same  day  that  this  property  on  Hayne 
street  was  conveyed  to  John  H.  Devereux, 
he  immediately  reconveyed  the  same  back 
to  McBumey,  but  the  lot  on  Broad  street  re- 
mained In  the  name  of  John  H.  Devereux. 
until  the  2Gth  of  November.  1881,  the  same 
day  that  the  mortgage  of  John  H.  Devereux 
for  $5,500  to  McBumey  was  made,  and  was 
not  recorded  until  that  time.  That  the  plain- 
tiff had  or  claimed  an  Intenest  in  the  pro[>- 
erty  on  Broad  street  as  Joint  owner  from  1872 
until  he  executed  what  purports  to  be  a  deed 
of  conveyance  to  McBumey  in  1881,  and 
that  during  that  time  McBumey  received  all 
the  rents. 

The  following  papers  were  produced  by  the 
plaintiff  and  the  defendants,  and  offered  in 
evidence,  to  wit:  "Note,  dated  June  28tb, 
1872,  for  $230,  payable  to  the  order  of  Wm, 
McBurney,  60  days  after  date,  signed  by  John 
H.  Devereux;  the  next  note,  dated  July  26, 
1881,  for  $1,725,  payable  60  days  after  date, 
to  the  order  of  Wm.  McBurney,  signed  by 
John  H.  Devereux;  the  next  note,  dated  July 
18,  1882,  for  $1,725,  payable  to  the.  order  of 
Wm.  McBurney,  30  days  after  date,  signed 
John  H.  Devereux;  the  next  note,  dated  Au- 
gust 7th,  1884,  for  $407,  payable  15  days  after 
date,  to  the  order  of  Wm.  McBurney,  signed 
John  H.  Deverenx;  the  next  note,  dated  July 
30,  1881,  $547,  payable  5  days  after  date,  to 
the  order  of  Wm.  McBumey;  the  next  note, 
dated  April  27.  1884,  for  $300,  payable  20 
days  after  date,  to  the  order  of  Wm.  McBur- 
ney, signed  John  H.  Devereux;  the  next  note. 
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dated  March  7,  1885.  for  |312,  payable  IS 
daTB  after  date,  to  the  order  of  Wm.  McBur- 
nejf  signed  Jottni  H.  Devereux;  the  next 
note,  dated  February  13,  iSb^  for  (140,  pay- 
able 80  days  after  date,  to  the  order  of  Wm. 
McBnmey,  algned  John  H.  Derereux;  the 
next  note.  January  14.  1890,  for  $650,  pay- 
able 00  days  after  date,  to  the  order  of  Wm. 
McBumey,  signed  John  H.  Devereux.  Q. 
Mr.  Devereux,  the  nine  notes  which  I  bare 
referred  to  and  produced,  and  that  I  now  hand 
to  you,  were  paid  by  yon  at  maturity?  A. 
les,  sir."  Mr.  Smith  also  produced  check, 
dated  December  18,  1890.  on  the  First  Na- 
tional Bank,  for  $200,  payable  to  William 
McBumey,  signed  John  H.  Devereux;  two 
notes,  of  which  the  following  are  copies,  with 
the  indorsemmta  thereon: 

"«500.  Charleston,  &  a.  Feb.  4th,  1890. 
Fifteen  days  after  date,  I  promise  to  pay  to 
the  order  of  Wm.  McBumey  five  hundred 
dollars  at  So.  Ga.  Loan  and  Trust  Value  re- 
celred.  John  H.  Derereux." 

Indorsed  on  face  of  note.  In  Mr.  McBuT' 
ney'B  handwriting:  *Tald  Mr.  McBumey, 
having  been  discounted  tfa  his  accommoda- 
tion.  Feb.  21,  '90." 

■tTSa  Oharleston,  S.  a,  March  20tb,  1880. 
Thirty  days  after  date,  I  promise  to  pay  to 
the  order  of  Wm.  McBnmey  seven  hundred 
and  fifty  dt^lars  at  S.  O.  Loan  and  Trast 
Company  office.  Value  received.  itAm  H. 
Devereux." 

Indorsed  on  Ace  of  note,  in  McBuraey's 
handwrittng:  **Faid  Wm.  McBurney. 
April  22,  m" 

—Also,  tbe  following  notes:  "A  note  for  $382, 
dated  April  IS,  '84,  payable  30  days  after 
date,  to  the  order  of  Wm.  McBumey,  at  the 
South  Carolina  Loan  ft  Trust  Co.,  signed  John 
H.  Devereux,  and  Indorsed  by  William  Mc- 
Bumey; a  note  for  9362.  dated  October  28, 
'84,  payable  30  days  after  date,  to  the  order 
of  Wm.  McBumey,  at  the  South  OarollnA 
Loan  &  Trust  Co.,  signed  by  John  H.  Dev- 
ereux, and  Indorsed  by  Wdl  McBumey;  a 
note  for  fSOO,  dated  28th  of  January,  1889, 
payable  60  days  after  date,  to  the  order  of 
Wm.  McBum^,  at  the  First  National  Bank 
of  Charleston,  signed  by  John  H.  I>evereux, 
and  Indorsed  by  Wm.  McBumey  first,  and  by 
John  H.  Devereux  second;  a  note  for  $400, 
dated  28th  of  March.  1893^  payable  60  days 
after  date,  to  the  order  of  Wm.  McBnmey, 
at  the  South  Carolina  Loan  ft  Trust  Co.,  sign- 
ed by  John  H.  Devereux.  and  Indoracd  by 
Wm.  UcBumey.  Across  the  face  of  this 
note  is  the  following  Indorsement,  signed  by 
Johd  H.  Devereux.  and  in  his  handwriting: 
This  note  was  discounted  for  the  accommo- 
dation of  Mr.  McBumey,  and  was  paid  by 
him.'"  Tbe  following  memorandum  check, 
checks,  duebills,  and  notes,  signed  by  John 
H.  Devereux,  and  found  among  the  effecte  of 
William  McBumey,  deceased,  were  offered  in 
evidence:  "Memorandum  check,  dated  Jan- 
uary 18, 1873,  payable  to  Wm.  McBumey,  for  ! 
$450;  memorandum  check,  dated  January  28,  | 


1873,  payable  to  Wm.  McBumey,  for  $400; 
promissory  note,  dated  February  22,  1873, 
payable  to  Wm.  McBumey,  for  |913.20;  che^ 
dated  July  24,  1873,  payable  to  Wm.  McBor- 
ney,  for  $300,  with  receipt  Indorsed  on  same, 
for  |58;  promissory  note  under  seal,  dated 
October  22,  1873,  payable  to  Wm.  McBumey, 
for  $300;  receipt  for  check  and  draft  to  be 
accounted  for,  dated  November  1,  1873;  check 
of  Henry  &  Lewis  on  First  Natlonid  Bank, 
for  $196.02;  acceptence  by  W.  K.  Ryan,  pay- 
able 18-21  November,  1873,  for  $364.86;  due- 
bills  dated  November  3.  1874,  payaUe  to  Wm. 
McBumey,  for  $125;  order  on  John  S.  Fair- 
ly ft  Co.,  dated  September  9, 1878,  payable  to 

 ,  for  $22;  check  dated  October  2^  1878; 

payable  to  bearer,  for  $25;  promissory  note^ 
dated  Felffuary  21,  1881,  payable  to  Wm. 
McBumey,  for  $400;  promissory  note,  datM 
November  17.  1881,  payable  to  Wm.  McBui> 
ney,  for  $60.37;  promissory  note,  dated'  No- 
vember 23,  1881,  payable  to  Wm.  McBnmey, 
for  $120;  promissory  note,  dated  November 
26, 1881.  payable  to  Wm.  McBumey.  for  $160; 
memorandum  check,  dated  December  24. 
1881,  payable  to  Wm.  McBumey,  for  $50; 
promissory  note,  dated  August  19,  1882,  pay- 
able to  Wm.  McBum^,  for  $1,726;  fdieck, 
dated  November  26,  1882,  payable  to  Wm. 
McBumey,  for  $245;  check,  dated  January 
2, 1883,  payable  to  Wm.  McBumey,  for 
check,  dated  January  20,  1883,  payable  to 
Wm.  McBumey,  for  $242;  check,  dated  De- 
cember 12,  1883,  payable  to  Wm.  McBumey, 
for  $130;  promissory  note,  dated  August  29. 
1891,  payable  to  Wm.  McBumey,  for  $2,500." 

At  the  dose  of  plalntUTs  testimony,  the  de- 
fendante  moved  to  dismiss  the  complaint  up- 
on the  testimony  taken.  The  order  ot  the 
master,  tbe  decree  of  the  circuit  Judg^  tbe 
appellant's  exceptlcms  to  said  decree,  and 
the  additional  grounds  on  which  the  reapond- 
ente  ask  this  court  to  sustain  said  decree, 
will  be  Incorporated  in  the  report  of  the  case. 

The  question  for  eonsldexation  by  this  court 
is  whether  the  drenit.  Judge  erred  In  sustain- 
big  the  exceptions  to  the  msster's  report,  and 
dismissing  the  complaint 

Objection  was  raised  against  tbe  testfanoi^ 
of  Mr.  McGahan.  under  section  400  of  the 
Code.  It  wUI  be  noticed  that  Mr.  McGahan 
was  not  the  only  defendant  in  this  action. 
Section  891  of  the  Code  provides:  "A  psrty 
to  an  action  may  be  examined  as  a  vrltness,  at 
the  Instence  of  the  adverse  party,  or  of  any 
one  of  the  several  advorse  parties,  and  for 
that  purpose  may  be  compelled  in  the  same 
manner,  and  subject  to  the  same  rules  of  ex- 
amination as  any  other  vritness,  to  testify  ei- 
ther at  the  trial,  or  conditionally,  or  upon  com- 
mission." Section  400  of  the  Code  i)r9vldes: 
"A  party  to  an  action  or  special  proceeding 
in  any  or  all  courts  •  *  •  may  be  exam- 
ined as  a  witness  on  his  own  behalf  or  tn  be- 
half of  any  other  party  conditionally,  on  com- 
mission, and  upon  the  trial  or  hearing  In  the 
I  case,  in  the  same  manner  end  subject  to  the 
I  same  rules  of  examination  as  any  other  wit- 
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vem:  pcurlded,  however,  that  no  party  to 
the  action  or  proceeding,  nor  any  person  wbo 
luu  .a  legal  or  equitable  Interest  wblcb  may 
tw  affected  by  tbe  event  of  the  acdoo  or 
jwoceedlnc,  nor  any  person  who,  previous  to 
KQch  examination,  has  badi  soch  an  Interest, 
bowever  the  same  may  have  been  transferred 
to,  or  come  to,  tbe  party  to  tbe  action  or  pro- 
ceedlnr,  nor  any  assignor  of  anything  in  con- 
troversy In  the  action,  shall  be  examined  in 
regard  to  any  transaction  or  communication 
between  such  witness  and  the  person  at  the 
time  of  such  examination  deceased,  as  witness 
Against  a  party  then  prosecuting  or  defendhig 
the  action  as  executor.  •  •  *  when  such  an 
examination  or  any  joclgment  or  determination 
In  such  action  or  proceeding  can  In  any  man- 
ner affect  the  Interest  of  such  witness  or  the 
Interest  previously  owned  or  represented  by 
him.  But  when  such  executor  *  •  *  shall 
be  examined  on  his  own  behalf  in  regard  to 
snch  transaction  or  communication,  or  the  tes- 
tlmoDT  of  such  deceased  *  *  *  In  regard  to 
such  transaction  or  communication  (however 
the  same  may  have  been  perpetuated  or  made 
competent)  shall  be  given  In  evidence  on  the 
trial  or  hearing  in  behalf  of  such  executor, 
*  *  *  then  ail  other  persona  not  otherwise 
rendered  incompetent  shall  be  made  competent 
witnesses  In  relation  to  such  transaction  or 
communication  on  said  trial  or  hearing."  It 
does  not  appear  that  Mr.  McGahan  has  or  has 
had  any  Interest  as  an  Individual  wtilcb  may 
be  affected  by  the  event  of  this  action,  but 
his  Interest  is  solely  In  a  representative  ca- 
pacity. Furthermore,  the  teBtlm(my  of  Mr. 
HcOataan  was  not  even  In  favor  of  his  interest 
in  a  representative  capacity,  but  was  against 
such  Interest.  There- is  greater  reason  for  al- 
lowing the  testimony  of  one  whose  Interest  is 
pimply  as  a  representative  than  where  the  In- 
traest  is  in  his  Individual  right  But  even 
where  one  who  has  an  Individual  light,  that 
may  be  affected  by  the  event  of  the  action, 
testified  against  his  Int^est,  such  testimony 
l8  competent  Shell  v.  Boyd,  32  S.  O.  858,  11 
S.  B.  206..  The  objection,  therefore,  to  such 
testimony,  must  be  overruled. 

Bven  If  the  circuit  Judge  was  correct  In 
finding  that  the  plaintiff  was  not  entitled  to 
equitable  relief,  by  way  of  accounting,  stlU 
there  was  error  In  dismissing  the  complaint 
when  the  aUegatlons  of  the  complaint  and  the 
testimony  Introduced  to  support  such  allega- 
ttoDS  showed  tliat  the  plaintiff  was  entitled  to 
some  relief.  We  are,  bowever,  of  the  opin- 
ion that  the  circuit  Judge  was  in  error  in  dc- 
dding  that  the  plaintiff  was  not  entitled  to  an 
accounting. 

The  defmdants  did  not  demur  to  the  com- 
plaint, and  therefore  the  question  as  to  the 
sufficiency  of  the  allegations  of  tbe  complaint 
to  entitle  the  plaintiff  to  equitable  relief,  by 
way  of  accounting,  Is  not  before  the  court  for 
coDBlderatlon. 

The  defendants*  attorneys,  hi  their  argn- 
ment  before  this  court,  say:  rThere  are  no 
aUegatioDS  as  to  trust,  no  aUegatlons  as  to 


complexity  of  accounts,  and  no  prayer  for  dis- 
covery. However,  the  defendants  did  not  de- 
mur to  the  complaint  as  they  might  with  pro- 
priety bave  done,  but  allowed  tbe  plaintiff  to  ' 
produce  evidence  as  to  his  right  to  an  ac- 
countlttg."  The  plaintiff  Is  therefore  entitled 
to  an  accounting  If  the  testimony  shows  such 
right  In  tlie  case  of  Padwlck  v.  Uurst  18 
Beav.  580,  5S1„  the  court  saya;  "The  next 
question  Is  whether  this  Is  a  case  In  which  the 
accounts  are  of  so  complicated  a  nature  that 
they  can  only  protwrly  be  taken  In  this  court, 
and  not  in  a  court  of  law.  Now,  I  will  con- 
sider, in  the  first  place,  the  effect  of  the  al- 
legation tliat  the  accounts  are  of  tiiat  compli- 
cated description.  It  Is  admitted  that  If  it 
stood  by  Itself,  that  would  not  be  sufficient 
In  the  cfise  of  Foley  v.  HIU  [1  PhiL  399]  there 
was  an  allegation  that  the  items  were  numer- 
ous on  each  side,  and  could  not  be  fairly  ad- 
Justed  except  under  the  direction  of  a  court 
of  equity.  If,  on  the  hearing,  tliat  allegation 
bad  been  proved.  Jurisdiction  would  have  been 
given  to  tills  court  and  tbe  plaintiff  would 
liave  had  relief  In  equity.  Of  the  accuracy 
of  that  Uiere  can  be  no  question,  because, 
when  It  is  once  established  by  evidence  that 
the  account  la  of  a  very  complicated  and  Intri- 
cate nature,  then  this  court  has  Jurisdiction. 
But  upon  deihurrer,  you  cannot  take  that  gen- 
eral allegation  to  be  correct,  unless  It  Is  sup- 
ported by  something  showing  the  foundation 
upon  which  It  Is  rested.  If  this  bill  had  not 
been  demurred  to,  and  the  suit  had  proceeded 
to  a  hearing,  and  it  had  been  proved  that  the 
accounts  were  complicated  and  Intricate,  this 
court  would,  undoubtedly,  have  proceeded  on 
the  evidence,  and  made  a  decree,  and  It  would 
bave  been  too  late  for  the  defendant  to  say 
ttiat  tbe  bill  was  demurrable,  because  it  con- 
tained a  mere  general  charge  of  con^>llcated 
accounts." 

As  this  case  has  not  been  heard  upon  the 
merits,  and  as  this  court  has  reached  the 
conclusion  that  it  must  be  remanded  for  the 
purpose  of  having  a  trial  of  all  the  Issues 
that  properly  arise  In  the  case,  we  have 
deemed  It  best  not  to  decide  upon  all  the 
questions  argued  by  the  attorneys  of  the  re- 
spective parties  to  the  action,  but  to  rest  our 
conclusion  on  tbe  ground  that  tbe  circum- 
stances show  such  complication  that  the 
plaintiff  cannot  have  adequate  rdlef  at  law. 
Without  stating  all  the  different  circumstan- 
ces giving  rise  to  snch  complication  In  the 
accounting,  one  of  the  principal  grounds  Is 
that  there  Is  testimony  showing  that  the 
mortgage  referred  to  in  the  testimony  of 
Thomas  R.  McGalian  was  executed  by  the 
plaintiff  In  favor  of  the  defendants'  testator 
for  the  purpose  of  securing  indorsements, 
made  by  McBumey  for  the  plaintiff.  If  all 
the  matters  hereinbefore  mentioned  are  to 
be  considered  in  the  accounting,  It  is  very 
apparent  that  tbe  plaintiff  could  not  have  ad^ 
equate  rdief  on  the  law  side  of  tbe  court 
The  defendants,  however,  contend  that  the 
notes,  checks,  etc,  offered  in  evidence,  have 
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an  been  paid,  and  therefore  cannot  property 
be  coneldeKd  by  the  court  Conceding  that 
they  have  been  paid,  the  focts  show  that  the 
plaintiff  haa  a  long  account  for  eervlcea,  etc., 
commencing  In  ISttS.  and  contlnnlng  till  tes- 
tator's death,  in  1883;  that  defendants  bold 
claims  uwlnst  the  plalntUE,  some  of  which 
may  require  the  aid  of  the  court  In  the  ex- 
ercise of  its  equitable  powers  to  enforce  their 
payment  We  refer  eapedally  to  the  mort- 
gage mentioned  In  Mr.  McGahan's  testimony, 
which  It  was  said  was  executed  to  secure  the 
testator  for  Indorsements  made  by  him  for 
the  idalntlff.  Before  the  balance  can  be  de- 
termined for  which  the  court  should  render 
judgment.  It  will  be  necessary,  even  aa  to 
this  mortgage,  to  decide:  (1)  What  was  Its 
consideration?  And,  If  It  should  be  found 
that  the  consideration  waa  to  secure  the  In- 
dorsement aa  aforesaid,  tiien  what  In- 
dorsements were  made?  ^  For  what  suma, 
If  any.  Is  the  plaintiff  now  liable  by  reason 
of  said  Indorsements?  (4)  The  amount  now 
due  under  said  mortgage. 

A  clear  statement  of  the  rule  as  to  when  a 
l^alntlff  Is  entitied  to  an  accounting  in  eq- 
uity la  thus  expressed  by  Mr.  Pomeroy,  In 
his  work  on  Equity  Jurisprudence  (Tolume 
8,  p.  472,  I  1421).  to  wit:  "The  Instances  tn 
which  the  legal  remedies  are  held  to  be  In- 
adequate, and  therefore  a  suit  In  equity  for 
an  accounting  proper,'  are:  (1)  Where  there 
are  mutual  accounts  between  the  plaintiff 
and  the  defendant;  that  Is,  where  each  of 
the  two  parties  has  received  and  paid  on  the 
account  of  the  other.  ^  Where  the  ac- 
counts are  an  on  one  side,  but  there  are  cir- 
cumstances of  great  complication,  or  difficul- 
ties In  the  way  of  adequate  relief  at  law. 
(3)  Where  a  fiduciary  relation  radsts  between 
the  parties,  and  a  duty  rests  upon  the  de- 
fendant to  render  an  account"  In  the  case  of 
Kerr  t.  Steamboat  Co.,  GheTes, .  Bq.  189. 
Barper.  Ch.,  says:  "Though  It  may  not  be 
easy  to  define,  by  a  general  rule,  the  claas 
of  caaea  In  which  a  bUl  will  lie  for  an  ac- 
count, yet  I  think  there  can  be  no  doubt 
with  respect  to  the  presrat  one.  That  .an 
equitable  Jurladlction  exists  In  cases  of  com* 
plex  and  intricate  accounts,  between  wfaat- 
erer  parties,  though  an  action  might  be 
maintained  at  law,  and  though  no  discovery 
be  needed,  the  authorities  have  settled  be- 
yond question.  Such  Is  the  conclusion  of 
Justice  Story,  whose  work  was  cited  In  ar- 
gument 1  Story,  £q.  Jur.  p.  433,  1 451.  See, 
also,  Mltf.  PL  06,  and  O'Gonnor  v.  Spoight 
1  Schoales  &  L.  809.  It  is  true  that  In  some 
cases  it  Is  said  that  there  must  be  a  series  ct 
mutual  demuids;  not  merely  demands  on 
one  side  and  payments  on  the  other.  Yet 
this  is  to  be  taken  with  some  quallflcation, 
for  in  the  caae  of  Corporation  of  Carlisle  t. 
Wilson,  18  Ves.  276,  though  the  demands 
were  all  on  one  slde^  and  all  of  them  admits 
ted  to  be  of  a  legal  nature,  yet  the  bill  was 
held  to  lie  The  question  alwaya  la  whether 
there  be  adequate  remedy  at  law."   In  the 


same  case,  Johnstone,  Ob.,  uses  this  lan- 
guage: "Professor  Story,  hi  his  Oommeotary 
on  Bquity  Jurisprudence  (1  Story.  Eq.  Jur. 
c.  4,  pL  93),  tracing  the  concurrent  Jurisdic- 
tion of  this  court  assigns,  as  one  of  Its 
sources,  the  InaUllty  of  courts  of  law.  In 
some  Instances,  to  give  perfect  relief,  which 
occurs,  says  he,  in  all  cases  when  a  slmide 
judgment  for  the  plaintiff  or  An:  the  defend- 
ant does  not  meet  the  full  merits  and  exi- 
gencies of  the  case,  but  a  variety  of  adjust- 
ments, lindtatlons,  and  cross  claims  are  to 
be  hitroduced,  and  fiiully  acted  on,  and  a  de- 
cm  meeting  all  the  circumstances  of  ttae 
particular  case  betweei  the  very  parties  Is 
indispensable  to  complete  distributive  Jus- 
tice.' **  In  the  case  of  O'Connor  v.  Spaight, 
1  Schoales  &  L.  306.  one  of  the  leading  cases 
on  this  subject  Lord  Bedesdale  says:  "^nw 
ground  on  which  1  think  this  Is  a  proper  case 
for  equity  is  that  the  account  has' become  so 
complicated  that  a  court  of  law  would  be  in- 
competent to  examine  It  upmi  trial  at  nl^ 
prins,  with  all  necessary  accunu^,  and  that 
it  could  only  sppeax  from  the  result  of  the 
account  that  the  rent  was  not  due.  This  is 
a  principle  on  which  courts  of  equity  con- 
stantly act  aa  taking  cognisance  x>f  matters 
which,  though  cognizable  at  law,  are  yet 
80  Involved  with  a  complex  account  that  it 
cannot  be  properly  taken  ai  law;  and,  until 
the  result  of  the  account  the  Justice  of  the 
case  cannot  appear."  In  the  case  of  Een- 
nlngbm  v.  Bougbton,  2  Younge  &  C  Ch. 
620,  the  court  says:  "Of  these  cross  demands 
tiiere  Is  a  plurality  on  both  sides.  Unques- 
tionably, also,  on  one  side,  whether  tenaljle 
or  not  tenable,  they  are  numtiroua.  Wheth- 
.er  all  of  the  subjects  of  claim  on  either  side 
could  be  Included  In  any  one  action  is,  at 
least  doubtfuL  My  present  Impres^on  Is 
that  unless,  probably.  In  the  ahnost  obsolete 
action  of  account,  the  probability  is  that 
they  could  not  be  on  either  side  included  In 
the  action.  I  am  also  very  much  disposed 
to  doubt  whether  all  the  demands  <m  eltuer 
side  could  be  made  the  subject  of  set-off; 
but  however  these  points  may  b^  and  as- 
suming, for  the  sake  of  argument,  that  the 
demands  on  either  side  could  all  be  included 
in  one  action,  not  merely  at  account  and  that 
the  counterclaims  on  the  otiier  side  could  be 
made  the  subject  of  set-off,  still  the  action 
so  constituted  would  be  one  which.  In  my 
Judgment  could  not  with  convenience  and 
accuracy  be  thoroughly  tried  at  nisi  priua." 
Many  other  authorities  could  be  cited  to  sus- 
tain this  principle  of  equity  Jurisprudence^ 

The  ease  must  be  remanded  for  the  pur- 
pose of  an  accounting,  and.  aa  we  have  h»e- 
tofore  stated,  the  court  deems  It  best  not  to 
pass  upon  any  other  question  In  the  case 
than  that  the  comi^exlty  of  the  accounts  Is 
sucli.  that  the  plaintiff  cannot  have  adequate 
relief  at  law.  but  has  the  right  to  invoke  the 
Jurisdiction  <tf  the  court  of  equity.  It  Is  the 
Judgment  of  this  court  that  the  Judgmoit  of 
the  circuit  court  be  reversed. 
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HcIVBB,  O.  J.  (dissenting.  I  cannot  cod- 
cnr  In  this  opinion,  because  I  do  not  think 
that  the  plaintiff,  either  hj  his  complaint  or 
his  eTidence,  made  soch  a  case  as  would  en- 
title a  court  of  eqntty  to  take  Jurisdiction. 
Owing  to  the  pressure  of  other  official  busi- 
ness^ I  cannot  now  qiare  the  time  necessary 
for  any  proper  discussion  of  the  case;  and, 
as  I  am  unwilling  to  delay  the  flUng  of  this 
opinion,  I  must  content  myself  with  this  rezy 
brief  statement  of  my  position. 

(4S  S.  a  2»2) 

ARCHEB  et  aL.  t.  LONG.  Sheriff. 

(Suprema  Court  of  Soath  Carolina.    March  21, 
1896.) 

Appbai.— Nones  to— Tims  roB  Sbrtiho. 
Under  Oode,|  845,  pnnidlna  that.  In  every 
apppal  from  an  order,  decree,  or  judgment  ren- 
dered at  chambers,  tiie  appellant  shall,  within 
10  days  after  written  notice  that  sach  order  baa 
been  graiited,  or  decree  or  judgment  rendered, 
crive  notice  of  his  Intt-Dtion  to  appeal,  etc.,  the 
time  within  which  appellant  moat  serve  notice 
of  sach  intention  does  not  begin  to  run  till  tiie 
order  appealed  from  Is  filed.  MclTer,  0.  J., 
dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Union  county;  W.  C.  Beuet,  Judge. 

Action  by  Sarah  J.  Archer  and  others 
against  J.  G.  Long,  aa  sheriff  of  Union  coun- 
ty. An  appeal  by  plaintiffs  from  an  order  re- 
fusing their  motion  to  introduce  certain  testi- 
mony was  dismissed  by  the  clerk,  and  plain- 
tiffs more  to  reinstate  the  appeaL  Motion 
granted. 

W.  W.  Thompson,  f<»:  appdlants.  D.  HL 
Hydrick,  for  reap<mdent 

GABT,  J.  This  Is  a  motion  to  r^nstate  the 
appeal  herein,  which  was  dismissed  by  the 
clerk  of  this  court,  on  the  ground  that  the 
return  was  not  filed  within  the  time  pre- 
scribed by  law.  It  appears  that  Messrs. 
Duncan  &  Sanders,  then  plaintiffs'  attorneys, 
served  Messrs.  Carlisle  &  Uydrick,  defend- 
ant's attMneys,  with  notice  of  motion  before 
his  honor,  W.  C.  Benet,  circuit  Judge,  at 
Spartanburg  courthouse,  on  Wednesday,  Au- 
gust 7,  1895,  for  an  order  allowing  the  plain- 
tiffs to  Introduce  testimony  In  their  behalf 
before  J.  W.  Nash,  who  had  been  appointed 
special  master,  showing  the  value  of  certain 
property  mentioned  In  the  notice.  After 
hearing  argument  for  and  against  the  mo- 
tion, his  honor.  Judge  Benet,  said  that  he 
would  r^use  the  motion,  gave  his  reasons 
for  so  doing,  and  requested  the  attorneys  for 
plaintiffs  and  defendant  to  each  prepare  an 
order  Incorporating  the  reasons  assigned  by 
Jilm  for  refusing  the  motion.  On  the  next 
day  the  att<»ii^B  for  plaintiffs  and  defend- 
ant each  presented  an  order,  and  bis  honor 
signed  the  order,  as  prepared  by  the  attor- 
neys for  defendant,  after  It  bad  been  sub- 
mitted to  and  read  by  the  attorneys  for  the 
plaintiffs.  This  order  was  filed  In  the  court 
of  common  pleas  for  Union  county  on  Octo- 
ber 6,  1S96.   Meaars.  Duncan  &  Sanders, 


sborOy  aftw  the  granting  of  said  order,  with- 
drew from  the  case,  and  on  the, 28th  day  of 
August  defendant's  attorneys  served  upon 
W.  W.  Thompson,  Esq.,  one  of  the  plaintiffs' 
attorneys,,  a  copy  of  the  order  of  his  honor, 
Judge  Benet  On  the  10th  day  of  Septem- 
ber, 1895,  defendant's  attorney  received, 
through  -the  mail,  a  letter  from  the  said  W. 
W.  Thomp8<m,  sisQ.,  Inclosing  notice  of  the 
Intention  to  appeal,  with  exceptions.  On  the 
following  day,  S^ember  11,  1895,  and  by 
the  first  mall  going  from  Spartanburg  to 
Greenwood,  defepdant's  .attorneys  Inclosed 
said  notice  of  appeal  with  Indorsement  that 
It  was  not  aerveA  within  the  time  required 
by  law.  On  October  15, 1895,  W.  W.  Thomp- 
son, Esq.,  served  upon  the  defendant's  at- 
twneys,  a  second  notice  of  Intention  to  ap- 
peal from  the  order  of  his  honor,  Judge  Ben- 
et, and  also  the  exceptions  to  said  order. 
Defendant's  attorneys  Immediately  returned 
the  same,  with  the  Indorsement  that  they 
were  not  served,  within  the  time  required  by 
law.  Mr.  Hydrick.  one  ot  the  defendant's 
attorneys.  In  his  affidavit,  states  that  the 
order  of  his  honor.  Judge  Benet.  was  not 
filed  In  the  office  of  the  clerk  of  the  court 
until  October  6,  1895,  and  that  the  reason 
said  order  was  not  filed  earlier  was  that  de- 
ponent had  it,  with  the  record,  a  laige  bun- 
dle of  papers,  before  Judge  Benet,  at  Spar- 
tanburg; and,  as  deponrat  expected  to  go  to 
Union,  to  attend  a  reference,  Immediately 
after  the  adjournment  of  the  court  at  Spar- 
tanburg, he  thought  it  would  be  safer  and 
better  to  wait  untU  he  went  down  to  Union, 
and  carry  the  records  down  by  band;  but  the 
reference  which  the  deponent  expected  to  at- 
tend was  postponed,  and  deponent  thought 
no  more  about  the  papers  until  the  5th  of 
October,  1895,  when  Mr.  Thompson  served 
him  with  a  notice  In  this  case,  and,  upon  Its 
being  brought  to  mind,  he  Immediately  for- 
warded all  the  papers,  including  said  order, 
to  the  clerk  for  Union  county. 

The  sole  question  involved  In  this  case  Is 
whether  the  time  within  which  the  plaintiffs' 
were  required  to  serve  their  notice  of  inten- 
tion to  appeal  commenced  to  run  from  the 
time  that  written  notice  of  the  order  was 
served  upon  plaintiff's  attorneys,  to  wit,  on 
the  28th  of  August,  1895,  or  from  the  time 
said  order  was  handed  to  the  clerk  of  the 
court  to  be  filed.  Section  345  of  the  Code 
provides:  "In  ev^  appeal  to  the  supreme 
court  from  au  order,  decree  or  Judgment 
granted  or  rendered  at  chambers,  from  which 
an  appeal  may  be  taken  to  the  supreme  court, 
the  appellant  or  his  attorney  shall,  wltbln 
ten  days  after  written  notice  that  such  order' 
has  been  granted  or  decree  or  Judgment  ren- 
dered, give  notice  to  the  oppralte  party  or 
his  attorney  of  his  intuition  to  a^teal.''  etc. 
An  order  does  not  become  a  public  rec<ml, 
nor  confer  rights  which  may  be  reviewed  on 
appeal,  until  It  has  been  handed  to  the  prop- 
er officer  for  filing.  "A  paper  Is  said  to  be 
filed  whoi  It  is  ddlrered  to  the  proper  offl-. 
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cer,  and  by  bim  received  to  be  kept  on  filft" 
1  Bouv.  Law  Diet  824.  cited  with  approval 
in  Steraberger  r.  McSween.  14  S.  a  43.  So 
Important  does  tbe  law  regard  the  act  of  fil- 
ing that,  ondw  tbe  act  ot  1879  (16  SL  at 
I^rge,  411),  which  requires  agricultural  Uens 
to  be  filed  In  tbe  office  of  tbe  register  of 
mesnft  conveyance,  and  an  Index  thereof  to 
be  kept  by  that  officer,  a  Uen  filed  and  Imme- 
diately thereafter  withdrawn  by  tbe  llenee. 
and  retained  in  bis  poBsessIon,  Is  not  con- 
structive notice  to  third  party,  notwithstand- 
ing the  proper  entry  app^ra  in  the  .index. 
Stemberger  t.  McSween,  supra.  The  impor- 
tance of  filing  Is  also  shown  by  tbe  case  of 
Cromer  t.  Bolnest,  27  S.  O.  445.  In  the  caPe 
of  Steraberger  v.  McSween,  the  court  says: 
"When  the  papers  are  placed  on  file  in  a 
public  office,  they  become  public  records, 
open  to  the  Inspection  of  the  public,  under 
proper  regulations,"  etc.  Until  tbe  paper  has 
been  delivered  by  tbe  Judge  to  the  clerk  of 
tbe  court,  to  be  filed  by  him  as  an  order  in 
the  case.  It  is  subject  to  tbe  control  of  tbe 
Judge,  and  may  by  him  be  withdrawn  at  any 
time  before  such  delivery.  In  the  case  of 
Genobles  v.  West.  23  S.  0.  100,  the  circuit 
Judge  well  says:  "A  Judgment  la  the  final 
determination  of  the  rights  of  tbe  parties  !d 
an  action.  While  the  written  Instrument 
purporting  to  be  the  Judgment  in  a  cause  re- 
mains in  the  possession  of  the  Judge  who  Is 
to  pronounce  it,  It  is  of  no  effect,  and  like  a 
deed  not  delivered.  Tbe  momeut,  however. 
It  Is  filed  by  the  clerk  of  the  court,  it  be- 
comes the  Judgment  of  the  court,  and  fixes 
the  rights  of  the  parties.  The  recording  of 
the  Judgment  or  order  is  only  to  give  notice 
and  secure  the  safety  of  the  record  of  the 
solemn  acts  of  the  courts.  This  seems  to  be 
the  principle  on  which  the  case  of  Clark  v. 
Melton.  19  S.  C.  498,  is  founded."  The  rea- 
son for  tbe  strict  compliance  with  the  law  Is 
for  tbe  preservation  and  public  inspection  of 
tbe  recorda,  which  would  to  a  great  extent 
be  prevented  if  a  paper  should  be  regarded 
as  a  record  In  the  case  until  it  has  been  de- 
livered Co  the  proper  office  tor  filing.  Some 
support  is  given  to  tbe  views  we  entertain 
by  the  case  of  State  v.  McKettrtck,  13  S.  a 
439,  in  which  the  supreme  court  refused  to 
bear  the  appeal  from  the  sentence  imposed 
upon  the  prisoner,  because  It  was  sealed  and 
bad  not  been  published  when  tbe  prisoner  ap- 
pealed from  the  aentence.  See,  also,  Bank  v. 
Gary,  14  S.  0.  671.  The  time  within  which 
the  app^lants  were  required  to  eerre  notice 
of  tb^r  intention  to  appeal  commenced  to 
run  when  the  order  of  his  honor.  Judge  Ben- 
et,  was  handed  to  the  eleik  of  the  court  to  be 
filed,  to  ' wit,  on  the  &th  of  October,  1895. 
The  clerk  of  this  court  was  therefore  In  error 
In  dismissing  the  appeal  herein.  The  order 
canylng  out  these  views  baa  already  been 
filed. 

McIVIlR,  O.  J.  (dissenting}.  This  Is  a  mo* 
tfm  to  reinstate  the  appeal,  which  had  been 


dismissed  by  the  clei^  for  failure  to  file  th« 
return  within  the  time  prescribed  by  law. 
Tbe  facts  of  the  caae.  bo  far  as  they  affect 
tblB  motion,  as  gathered  from  tbe  affldarita 
submitted,  are  substantially  as  foUows:  The 
order  from  which  this  appeal  was  aouffht  to 
be  taken  waa  granted  by  tils  honor,  Judge  W. 
O.  Benet,  at  chambers,  on  tbe  19th  of  Au- 
gust, 1895;  and  on  the  28tb  of  August,  189S. 
written  notice  of  tba  same.  In  which  was  In- 
corporated a  copy  of  tbe  order,  was  duly 
served  upon  the  attorneys  for  the  plalntlfEs. 
On  the, 9th  of  September.  189S.  the  attorney 
for  plaintiffs  addressed  a  letter  to  the  attor- 
neys for  defendant,  InciosiDg  a  notice  of  ap- 
peal from  the  said  order  of  Judge  Benet.  as 
well  tts  certain  grounds  of  appeal  therefrom. 
This  letter,  with  Its  Inclosures,  was  received 
by  the  attorneys  for  defendant  on  the  lOtb 
of  September.  1895.  and  the  notice  of  appeal 
was  immediately  returned  to  tbe  attorney 
for  plaintiffs  as  not  served  In  time.  Subse- 
quently thereto,  to  wit,  on  the  5th  of  October, 
1895,  th'  order  of  Judge  Benet  was  filed  In 
the  proper  office,  and  on  the  15th  of  October, 
1895,  another  notice  of  appeal  was  served 
upon  defendant's  attorney,  which  was  like- 
wise immediately  returned  to  tbe  attorney 
for  the  plaintiffs  as  not  served  In  time. 
Within  30  days  thereafter,  the  proposed  caae, 
together  with  the  exceptions  previously  serr- 
ed,  as  well  as  certain  additional  exceptions, 
were  served  upon  defendant's  attorneys,  who 
served  certain  proposed  amendments  to  tbe 
proposed  case,  but  expressly  reserved  his 
"right  to  move  to  dismiss  the  appeal  herein 
because  the  notice  of  appeal  was  not  served 
within  the  time  required  by  law.  and  also 
upon  such  other  grounds  as  he  may  be  ad- 
vised." The  return  was  filed  on  the  ISth  of 
November,  1895,  within  20  days,  as  I  under- 
stand It,  after  the  service  of  tbe  caae  wltli 
the  exceptions  last  served.  So  that  the  only 
question  In  the  case,  as  now  presented,  is 
whether  the  plaintiffs  were  bound  to  give 
notice  of  appeal  wtthln  10  days  after  the 
service  of  tbe  written  notice  of  the  order  of 
Judge  Benet.  and  to  serve  their  exceptions 
within  30  days  thereafter,  and  that  tbe  re- 
turn should  be  filed  within  20  days  after  the 
expiration  of  such  30  days. 

It  seems  to  me  that  the  expressed  language 
of  the  statute  is  conclusive  of  this  question. 
So  much  of  subdivision  2  of  section  345  of 
the  Code  as  is  pertinent  to  this  questioii 
reads  as  follows  "In  every  appeal  to  the  su- 
preme court  from  an  order,  decree  or  Judg- 
ment granted  or  rendered,  at  chambers  from 
which  an  appeal  may  be  taken  to  the  su- 
preme court,  the  appellant  or  his  attorney 
shall  within  ten  days  after  written  notice 
that  such  order  has  been  granted,  or  decree 
or  Judgment  rendered,  give  notice  to  the  op- 
posite party  or  his  attoraey  of  bis  intention 
to  appeal,  •  •  •  and  within  thirty  days 
after  such  notice  the  appellant  or  his  attpr- 
ney  shall  prepare  a  case  with  exceptions  and 
serve  them  on  the  opposite  party  pr  hla  at- 
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tomey."  Uader  this  explicit  Btatntory  pro- 
TlsioD  the  appellants  were  bound  to  give  no- 
tice of  their  intention  to  appeal  within  10 
days  after  the  28th  of  August,  1S85,— the  day 
on  which  they  were  serred  with  written  no- 
tice of  the  order  granted  by  Judge  Benet,— 
and  within  30  days  thereafter  to  prepare  and 
serve  their  proposed  case  with  exceptions. 
And  mie  1  of  UUs  court  requires  that,  with- 
in 20  days  after  the  record  constituting  the 
return  has  been  completed,  such  return  must, 
be  filed  with  the  clerk  of  this  court,  and  that 
a  failure  to  comply  with  this  requirement 
shall  be  deemed  a  waiver  of  the  appeal,  as 
was  done  In  this  case.  Inasmuch  as  the 
return  was  not  filed  until  the  ISth  of  Novem- 
ber, 1S05,  It  Is  clear  to  my  mind  that  the 
clerk  was  not  only  Justified,  but  bound,  to 
grant  the  order  dismissing  the  appeal;  for  a 
simple  calculation  will  show  that  the  return 
was  not  filed  within  60  days— the  ntmoat  lim- 
it of  time  allowed— after  the  appellants  had 
been  served  with  written  notice  ttiat  the  or^ 
der  sought  to  be  appealed  from  was  granted. 
For,  accordlDg  to  my  views,  the  time  com 
menced  to  run  from  the  day  on  which  the 
written  notice  of  the  granting  of  the  order 
of  Judge  Benet  was  served,  to  wit,  on  the 
28th  of  August,  1895,  as  expressly  declared 
by  the  statutory  enactment  above  quoted. 
It  is  contended,  however,  that  the  time  did 
not  commence  to  run  until  the  order  of 
Judge  Benet  was  filed.  It  seems  to  me  that 
a  sufficient  answer  to  this  position  Is  that 
the  statute  does  not  so  provide,  and,  on  tho 
contrary,  itdoes  expressly  provide  thatthe  no- 
tice of  appeal  from  an  order  granted,  or  a  de- 
cree or  judgment  rendered,atcbaml>er8,shall 
be  given  within  10  days  after  written  notice 
"that  such  order  has  been  granted  or  decree 
or  Judgment  rendered,"— not  after  such  or- 
der, decree,  or  Judgment  has  been  filed,— 
and  to  hold  that  the  time  shall  not  commence 
to  run  until  such  order,  decree,  or  judgment 
has  been  filed,  would  involve  the  necessity 
of  interpolating  words  Into  the  statute 
which  the  legislature  has  not  seen  fit  to  In- 
sert therein,  and,  what  Is  more  Important, 
would  fix  a  different  time  from  that  desig- 
nated by  the  legislature  In  plain  and  unmis- 
takable terms.  This,  irf  conrBe,  the  court 
has  no  right  to  do. 

If  It  should  be  said  that  no  order  can  be 
regarded  as  granted,  and  no  decree  .or  Judg- 
ment can  be  regarded  as  rendered,  until 
such  order,  decree,  or  Judgment  has  been 
filed.  Inasmuch  as  the  Judge  who  grants  such 
order  or  renders  such  decree  or  Judgment 
may,  at  any  time  before  such  order,  decree, 
or  Judgment  has  been  filed,  modify,  amend, 
or  even  rescind  such  order,  decree,  or  Judg- 
ment, the  answer  to  this  Is  that  the  Judge 
nuy  do  this  even  after  the  order,  decree,  or 
Judgment  has  been  filed  in  certain  cases; 
and  tUs  la  sufilclent  to  show  that  the  filing 
of  such  papers  does  not  establish  their  final- 
ity, and  does  not  impart  any  additional  va- 
U^ty  to  Bnch  papers.   In  the  case  ia  dark 


T.  Bfelton.  19  S.  C.  4&S,  it  has  been  held 
(quo'ting  from  the  syllabus,  which  is  fully 
sustained  by  the  opinion)  that  '*the  Judgment 
is  the  Judicial  determination  of  the  rights  of 
the  parties,  and,  that  being  had,  the  omis- 
sion of  the  clerk  to  sign  and  date  It,  and  to 
mark  it  'Filed,*  was  a  mere  irregularity,  and 
may  be  corrected  at  any  time."  The  same 
principle  was  recognized  In  Godfrey  v.  Field- 
Ig,  21  8.  O.  813,  and  applied  to  the  betterment 
act  The  order  sought  to  be  appealed  from 
was  a  Judicial  determination  of  the  rights 
of  the  parties  as  soon  as  signed  by  Judge 
Benet,  and  when  tlie  appellants  were  served 
with  written  notice  of  the  granting  of  such 
order,  which  notice  embraced  a  copy  of  the 
<H^er,  the  appellants  were  bound,  by  the  ex> 
press  provisions  of  the  statute  atMve  quoted, 
to  give  notice  of  their  Intention  to  appeal 
therefrom  within  10  days  thereafter,  and 
within  30  days  after  the  expiration  of  such 
10  days  they  were  bound  to  serve  their  ex- 
ceptions. The  papers  constituting  the  re- 
turn would  then  be  complete,  and,  under  tb* 
rale,  must  be  filed  in  the  office  of  the  clerk 
of  this  court  within  20  days  thereafter;  and, 
tlUs  not  having  been  done,  the  api^eal  was 
properly  dismissed  by  the  clerk.  Even  if  a 
showing  had  been  made  that  such  default 
arose  from  some  excusable  neglect,  this 
court  would  be  powerless  to  relieve  the  ap- 
pellant; for,  under  the  facts  above  stated, 
and  under  my  construction  of  the  law,  the 
notice  of  intention  to  appeal  was  not  given 
In  time,  and  this  Is  an  Indispensable  condi- 
tion precedent  I  am  of  the  opinion,  there- 
fore, that  the  motion  to  reinstate  the  appeal 
should  be  refused. 


(«  8.  a  ai) 

DUBHAM  FBBTILIZBR  00.  T.  HBMP- 
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ALLISON  et  aL  v.  SAMB. 

(Supreme  Coart  of  South  Carolina.    Uardi  0, 

mod 

FBADDDLSirr  OonvBTAiroES— PunrrsKSHip— MOBT- 
oaqb  or  Individual  Pbopbktt  — Assiommbst 
roaCRRDtTOKs — RseiRVATiox  or  Hohestbao. 

L.  A  mortgage  of  a  partno-'s  individoal  prop- 
erty to  the  firm,  executed  for  the  purpose  of  in- 
creaaiog  the  firm's  credit  with  a  bank  to  which 
it  oweda  bona  fide  debt  was  traoaferred  to  the 
banb  within  10  days  after  its  execution, — both 
parties  being  then  solveot,— and  two  years  later 
.tlie  firm  mcde  an  asaignmgit  f<>r  the  benefit  of 
creditors.  Held,  that  such  transfw  was  not  in- 
ralid  as  to  subsequent  creditora  of  the  firm, 
though  it  waa  not  recorded  until  the  aasignment 

2.  Rev.  St  1893.  {  2147  (Gen.  St  1882, 
S  2015),  declaring  void  a  mortgage  bv  an  insol- 
vent  person,  to  one  who  has  reaaonable  cause  to 
believe  the  mortgagor  Is  inwilTeDt  within  90 
days  prior  to  the  making  of  an  assignment  by 
such  mortgagor  for  the  benefit  of  creditors,  does 
not  affect  a  partner's  mortgage  of  Ui  individual 
property  to  secure  a  partnership  debt  within 
BQcn  period  prior  to  a  general  assignment  by  the 
firm. 

8.  A  partner's  mortgage  of  his  Individual 

Sroperty  to  secure  a  bona  ode  partnership  debt 
I  not  invalid  as  an  attempt  Is  'lilndSB;  <I«S7.  or 
defraud"  Ann  crtdlton. 
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4.  The  Inralldlty  of  a  mortgage  execDted  by 
■D  Insolrent  withiD  90  days  prior  to  bfs  aesign- 
ment  for  th?  benefit  of  creditors,  in  vioIatioD  of 
ReY.  SL  1893,  {  2147  (Gen.  St.  1882,  S  2015), 
or  the  fact  that  a  mortgage  executed  hj  the 
Insolreot  before  he  aaalgped  waa  tainted  with  ac- 
tual fraud,  does  not  affect  the  Talidity  of  the 
aasignment  itself. 

5.  An  aasignment  of  a  firm's  property  for 
the  benefit  of  creditora  is  not  invalidated  by 
the  nnDecesaaiy  reaervation  therein  of  a  rifl^t 
of  homestead  the  partners  In  tfaeir  indiTidoal 
property. 

Appeal  from  common  pleas  circuit  coart  of 
Chester  county;  Benet,  Jadge. 

Separate 'actions  by  the  Dm'ham  FertlUzer 
Company  against  J.  J.  Hemphill  and  another 
as  assignees  of  the  Bank  of  Chester,  and 
George  W.  Gage  and  another  as  assignees 
of  Grey  &  Sandlfer,  and  by  Allison  &  Addi- 
son against  the  same  defendants,  to  set 
aside,  as  frandulent,  certain  coDTeyances  by 
Grey  &  Sandlfer  to  the  Bank  of  Chester. 
The  causes  were  beard  togetlier,  and  from  a 
decree  for  plaintlffli  defendants  appeal.  Re- 
versed. 

The  decree  of  the  ciicnlt  court  waa  aa  fol- 
lows: 

"The  above-entitled  two  actions  were  si- 
mnltaneously  brought  against  the  assignees  «f 
the  Bank  of  Chester  and  the  assignees  of 
Grey  &  Sandlfer  for  the  purpose  of  setting 
aside  and  vacating  a  deed  of  assignment  ex- 
ecuted by  Grey  &  Sandlfer  to  Q.  W,  Gage 
and  A.  M.  Tltman  on  the  2d  of  January,  IS&i. 
The  plaintiffs  assail  the  said  assignment  on 
the  ground  of  fraud  and  collusion,  and  also 
as  being  In  violation  of  the  assignment  act. 
By  consent  the  two  causes  were  heard  to- 
gether ijefore  me  at  the  March  term  of  the 
court  for  Chester  county,  1895.  Upon  the 
pleadings,  and  upon  testimony  taken  at,  the 
trial,  it  appears  that  Grey  &  Sat^difer,  the 
assignors  of  the  deed  In  question,  were  mer- 
chants doing  a  general  business  at  Lowry- 
ville.  In  Chester  county,  in  1893.  The  firm 
consisted  of  Samuel  W.  Grey  and  Rufus  T. 
Sandlfer.  Grey  was  possessed  of  considera- 
ble real  estate,  consisting  of  bis  house  and 
lot  and  store  buildings,  which  be  valued  at 
$3,800,  Sandlfer  owned  a  bouse  and  lot  at 
Lowryvllle,  which  amounted  to  a  homestead. 
In  February,  1892,  Grey  bad  mortgaged  all 
bis  real  estate  to  the  firm  of  Grey  &  Sandlfer 
for  the  purpose  of  giving  the  firm  a  basis  of 
credit  with  the  Bank  of  Chester,  to  which 
at  that  time  the  firm  was  largely  indebted. 
The  said  mortgage  was  pledged  by  the  firm 
to  the  bank  as  collateral  security.  This  mort- 
gage was  not  placed  on  public  record  for  a 
long  time,  but  it  remained  in  the  possession 
of  the  bank  as  a  pledge.  Ou  the  6tb  of  Jan< 
uary.  1893,  the  plalntiCT  the  Durham  Fertil- 
izer Company  entered  into  a  written- contract 
with  Grey  &  Sandlfer  to  furnish  them  with 
certain  fertilizers,  at  prices  specified  and  up- 
on terms  set  forth  In  the  said  contract;  and 
Grey  &  Sandlfer  gave  to  the  said  fertltlzer 
company  two  notes  for  the  amount  contract- 
ed for,— notes  to  tall  due  on  15th  November, 


1893,  and  1st  December,  1893,  respectively. 
On  one  of  those  notes  the  sum  of  $75  was 
paid.  On  the  same  day,  Grey  &  Sandlfer 
entered  Into  a  similar  written  contract  for 
the  purchase  of  fertilizers  with  the  plaintiffs' 
Allison  &  Addison,  to  whom  two  notes  were 
given,  also,  on  each  of  which  a  payment  of 
$125  was  made,  leaving  an  unpaid  balance 
of  $200   Early  in  the  summer  of  1893  both 
seta  of -notes  were  placed  in  the  hands  of 
the  Bank  of  Chester  for  eollectloQ  according 
to  the  usual  course  of  banking  business.  The 
bank  accepted  the  trust  thus  Imposed,  made 
collections  on  said  notes,  and  was  paid  Its 
usual  commissions.  Grey  &  Sandlfer  retain- 
ed possession  of  the  notes  and  accounts  of 
the  farmers  given  and  contracted  for  the  said 
fertlilzers,  and  belonging,  according  to  the 
terms  of  the  aforesaid  contracts,  to  the  plain- 
tiffs.   Grey  &  Sandlfer  also  collected  nearly 
all  that  was  due  on  those  notes  and  accounts, 
and  did  not  r6mlt  the  money.  In  the  fall  of 
1893  the  firm  of  Grey  &  Sandlfer  became 
embarrassed,  and  very  soon  thereafter  In- 
solvent, and  nothing  more  was  paid  on  the 
notes  due  the  plaintiffs.  During  this  con- 
fessed insolvency,  namely,  on  30th  December, 
1803,  Grey,  the  moneyed  member  of  the  firm 
and  the  managing  partner,  executed  a  mort- 
gage directly  to  the  said  bank  for  $800  upon 
the  same  real  estate,  and  pledged  this  sec- 
ond mortgage  to  the  bank  as  collateral  se- 
curity for  the  general  Indebtedness  of  Grey 
&  Sandlfer.  Immediately  thereafter,  on  2d 
of  January,  1894,  both  the  $3,000  mortgage 
and  the  $800  mortgage  were  put  on  record 
with  the  register  of  mesne  ctmveyances  for 
Chester  county.  The  $3,000  mortgage  had 
been  kept  off  the  record  for  nearly  two  years. 
On  the  same  day  on  which  the  two  mortgaces 
were  recorded,  namely,  ou  2d  January,  18&i, 
Grey  &  Sandlfer  made  a  general  assignment 
for  the  benefit  of  their  creditors,  to  G.  W. 
Gage  and  A.  M.  Titman.  The  deed  of  assign- 
ment contained  the  following  reservation: 
'But  the  homestead  of  either  party  hereto  in" 
any  individual  assets  he  may  possess  is^  not 
Intended  to  be  hereby  conveyed  away.*  Some 
two  months  later,  on  12tb  March,  1894,  the 
said  the  Bank  of  Chester  also  made  a  general 
assignment  for  the  benefit  of  its  creditors  to 
J.  J.  Hemphill  and  J.  Lyles  Glenn.  The 
plaintiffs  in  these  two  causes  refused  to  ac- 
cept the-  terms  of  the  deed  of  assignment  of 
Grey  &  Sandlfer,  and  they  proceeded  to  re- 
cover, and  did  recover,  Judgment  against  that 
fl  rm  as   follows :    The  D  urham   Fertll  izer 
Company  for  $203.88,  and  Allison  &  Addi- 
son for  $208.36  and  $13.75  costs.  Executions 
were  Issued,  and  returns  of  nulla  bona  made. 
The  assignees  of  Grey  &  Sandlfer  accepted 
the  trust  under  the  deed  of  assignment,  pro- 
ceeded to  administer  the  same,  collected  the 
assets,  and  declared  and  paid  out  a  dividend 
of  22  per  cent.  It  seems  that  originally  these 
two  sets  of  plaintiffs  brought  tbelr  action  to- 
gether. In  one  Joint  suit.  A  demurrer  for 
misjoinder  waa  sustained,  and  then  the  plain- 
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tiffs  serered,  ai?d  the  two  causes  came  on 
for  hearln^r.  The  plaintiffs  charge  that  the 
said  transactions  between  the  Bank  of 
Chester  and  Grey  &  Sandlfer  must  be  npset 
aa  two  grounds:  (1)  Because  they  were 
fraudulent  and  Tcld,  and  Intended  to  defraud 
and  hinder  and  delay  the  other  creditors  of 
Grey  &  Sandlfer.  (2)  Because  the  said  traua- 
actloos  were  Intended  to  secure  a  preference 
to  the  Bank  cf  Cheater,  In  violation  of  sec- 
tions 2014.  2015,  of  the  General  Statutes;  and 
because  the  preference  given  was  within  00 
days  prior  to  the  assignment  of  Grey  & 
Sandlfer.  At  the  trial  of  the  cause,  after 
all  the  testimony  was  in,  the  counsel  for  the 
plaintiffs  moved  the  court  for  leave  to  amend 
the  two  complaints  so  as  to  allege  that  the 
assignment  of  Grey  &  Sandlfer  was  void  be- 
cause of  the  reservation  of  the  homestead  of 
the  Individual  property  of  both  of  the  part- 
ners therein,  and  for  other  causes  which  ap- 
peared in  the  testimony.  It  seemed  to  me 
proper,  and  leave  was  granted,  and  the 
amendment  appears  in  the  order  [passed. 
Consequent  upon  the  amendment  thus  allow- 
ed, plaintiffs'  counsel  submitted  a  third 
ground,  whereon  be  urged  that  the  deed  of 
assignment  should  be  vacated,  namely:  (3) 
Because  of  the  reservation  In  the  deed  of 
assigument  out  of  the  partnership  assets. 

"It  would  incumber  this  decree  unneces- 
sarily to  set  forth  in  detail  all  the  facts 
proved  In  the  trial  of  these  two  causes.  The 
oral  testimony  fills  30  pages  of  typewriting, 
and  it  Is  proper  to  note  here  that  a  painful 
accident  to  the  oWdal  stenographer  of  the 
Sixth  Judicial  circuit  prevented  his  furnish- 
ing me  with  his  notes  of  the  evidence  for  sev- 
eral months.  This  accident  to  an  officer  well 
known  for  his  promptness  and  efficiency  ac- 
counts for  the  seeming  delay  In  filing  this  de- 
cree, and  also  the  decree  In  several  other 
causes  heard  by  me  on  the  Sixth  circuit  A 
careful  reading  of  the  testimony  five  mouths 
after  hearing  It  fi-om  the  Hps  of  the  wit- 
nesses on  the  stand  only  confirms  the  Impres- 
sions produced  on  my  mind  during  the  trial, 
namely,  that  the  transactions  by  and  be- 
tween Grey  &  Saadlfer  and  the  Bank  of 
Chester  in  the  matter  of  the  two  mortgages 
—especially  the  $800  mortgage— were  collu- 
sive and  fraudulent,  that  they  were  intend- 
ed to  secure  an  unlawful  preference  to  the 
Bank  of  Chester  at  the  expense  of  the  other 
creditors  of  Grey  &  Sandlfer,  and  that  the 
reservation  of  the  homestead  In  the  deed  of 
assignment  vitiated  that  deed.  When  it  Is 
remembered  that  the  $800  mortgage  was 
made  and  delivered  on  the  30tb  of  December, 
1893,  when  not  only  Grey  &  Sandlfer  were 
hopelessly  Insolvent,  and  Just  two  days  be- 
fore they  made  their  assignment,  but  tliat 
the  Bank  of  Chester,  the  mortgagee,  was 
notoriously  embarrassed,  and  resorting  to 
every  possible  shift  to  conceal  its  bankrupt 
state,  virtually  living  from  hand  to  month, 
and  even  failing  to  remit  collections  made 
(Its  own  assignment  being  then  Imminent, 


and  actually  made  ten  weeks  after),  It  is 
difficult  to  escape  the  concludon  that  In  the 
transactions  had  between  these  parties,  the 
Insolvent  debtors  and  their  insolvent  cred- 
itors, there  was  manifest  collusion  and  fraud, 
to  the  detriment  of  the  other  creditors  of 
Grey  &  Sandlfer.  This  view  of  the  matter 
is  strengthened  by  the  further  fact  that  the 
$3,000  mortgage  executed  as  already  stated 
in  February,  1892,  and  held  as  a  pledge  by 
the  Bank  of  Chester,  and  unrecorded  for  al- 
most two  years,  was  put  on  record  on  2d 
January,  1894,— the  very  day  of  the  Grey  & 
Sandlfer  assignment  I  feel  bound  to  hold 
that  the  transactions  referred  to  disclose  a 
scheme  whereby  it  was  fraudulently  intended 
to  secure  a  preference  in  favor  of  the  Bank 
of  Chester  at  a  time  when  the  embarrassed 
bank  was  not  la  a  condition  legally  to  re- 
ceive, and  the  Insolvent  firm  was  not  In  a  con- 
dition legally  to  give,  a  preference.  It  may 
be  well  Just  here  to  distinguish  between  the 
facts  In  these  causes  and  the  facts  In  the  case 
of  Trust  Co.  V.  McPherson,  20  S.  C.  431,  2 
S.  E.  207,  which  case  might  seem  to  be 
against  the  view  that  the  recording  of  the 
mortgage  on  the  day  of  the  assignment  was 
In  violation  of  the  assignment  act  The  Mc- 
Pherson mortgage  to  Mrs.  Klnloch,  In  that 
case,  was  wholly  without  taint  or  cloud,  as 
was  found  by  the  Judge  who  tried  the  cause; 
and  the  supreme  court  properly  held,  adopt- 
ing the  language  of  the  United  States  su- 
preme court  in  Clark  v.  Iselin.  21  Wall.  374, 
that  'there  must  have  been  a  guilty  collusion, 
to  constitute  a  fraudulent  preference  con- 
aemned  by  the  statute.'  In  the  McPherson 
Case  the  'guilty  collusion'  was  wanting. 
Here,  In  the  causes  imder  consideration,  the 
testimony  sufficiently  establishes  the  pres- 
ence of  the  'guilty  collusion.*  It  should  not 
be  forgotten  that  the  bank  had  accepted  the 
four  notes  of  these  plaintiffs  for  collection, 
failing  due  15th  November  and  Ist  Decem- 
ber; that  the  assignors  had  made  some  pay- 
ments on  said  notes,  but  that  whUe  they 
had  collected  nearly  all  that  was  due  on  the 
farmers'  notes  and  accounts  for  fertilizers. 
Grey  &  Sandlfer  had  appropriated  nearly  all 
the  money  thus  collected  to  their  own  use, 
and  this,  too,  when,  by  the  terms  of  the 
written  contracts,  the  said  notes  and  accounts 
of  the  farmers  were  the  property  of  these 
plaintiffs.  All  this  clearly  shows  that  Grey 
&  Sandlfer  and  the  Bank  of  Chester  were 
not  true  to  their  trust— the  one  in  falling  to 
collect  the  ether  in  falling  to  remit  after 
collection.  Having  thus  found  tliat  there 
was  fraud  and  collusion  on  the  part  of  the 
assignors  Grey  &  Sandlfer  and  the  Bank 
of  Chester  in  the  making  of  the  $800  mort- 
gage, and  in  the  recording  of  the  $3,000 
mortgage,  and  In  other  acts  connected  there- 
with, it  follows  that  the  Grey  &  Sandlfer 
deed  of  assignment  must  be  held  fraudulent 
and  void,  and  tliat  It  must  be  set  aside  and 
vacated. 

"The  deed  of  assignment  most  be  set  aside 
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and  vacated  on  the  plaintUb*  second  sxouid, 
oam^,  that  tbe  $800  mortgage  was  exe- 
cuted and  dellTered,  and  the  $3,000  mortgage 
recorded,  within  90  daya  prior  to  the  aald 
aaatgnmoit.  In  rlelatlon  of  the  alignment 
act  The  prorMons  of  that  act  make  It  nn- 
lawfol  for  a  debtor,  In  making  an  assign- 
ment for  the  benefit  of  hla  creditors,  to  give 
any  preference  to  one  creditor  over  another, 
except  as  to  debts  dne  to  the  pabltc.  And 
any  such  attempted  preference  made  within 
90  days  ot  an  assignment  vitiates  and  nulli- 
fies the  deed  of  assignment  The  facts  al- 
ready set  forth  in  this  decree  snffictently 
Justify  the  setting  aside  of  the  Orey  &  Sandl- 
fer  deed  of  assignment  on  this  ground  also. 

"The  reserratlon  of  the  homestead  In  the 
deed  of  assignment  is  relied  on  by  these 
plaintifrs  as  a  third  gronnd  for  setting  it 
asidfc  The  Orey  &  Sandlfer  deed  had  in  it 
this  reservation:  'But  the  homestead  of  ei- 
ther party  hereto,  in  any  individual  assets 
he  may  possess,  la  not  Intended  to  be  herein 
conveyed  away/-  I  am  dlsixwed  to  hold  that 
this  resravation,  in  the  light  of  the  facts  and 
drcnmatances  of  these  causes,  renders  the 
deed  YiAA.  There  is  no  donbt  that  a  debtor, 
the  member  of  a  inrtnershlp,  need  not  In- 
clude in  a  partnership  assignment  hla  own 
indlvldnal  property-,  because  that  is  not  pri- 
marily liable.  But  in  tiie  cases  at  bar  the 
Orey  A  Sandlfer  mortgage,  from  S.  W.  Grey, 
of  all  hla  property,  was  partnership  assets, 
and  had  ceased  to  be  individual  property.  A 
homestead  cannot  be  carved  out  of  the  mort- 
gaged property,  nor  can  It  be  reserved  In  a 
deed  of  aaalgnmoit  In  the  case  ot  Associa- 
tion V.  Enslow,  7  S.  C.  1,  our  supreme  court 
decided  that  a  mortgage  was  a  conveyance 
of  the  pnsiferty,  by  which  the  debtor  divested 
himself  ot  his  entire  estate  therein,  saving 
the  equity  of  redemption.  This  equity  of  re- 
demption was  all  that  remained  to  8.  W. 
Orey  after  hla  mortgage  to  Grey  ft  Sandlfw, 
and  by  hla  seccHOd  mortgage  of  the  same 
property  to .  the  bank  be  deprived  himself 
even  of  that.  How  much  stronger  is  this  in 
a  conv^ance  to  aalgnees  In  trust  of  the  en- 
tire estate!  I  cannot  see  how  Grey  can  have 
a  homeatead  in  the  property  at  Iiowryvllle. 
Having  attempted  to  reserve  it  in  the  deed 
of  assignment  renders  tbe  deed  void,  in  my 
opinion;  and  for  this  reason,  also,  I  hcAd  that 
it  should  be  set  aside  and  vacated. 

"It  Is  therefore,  ordered,  adjudged,  and  de- 
creed that  the  deed  of  assignment  executed 
by  Gr^  ft  Sandlfer  to  G.  W.  Oage  and  A. 
H.  TItman  on  2d  January,  1894,  be,  and  the 
same  la  hereby  declared  to  be,  null  and  void, 
and  it  is  hereby  set  aside  and  vacated.  It  is 
further  ordered,  adjudged,  and  decreed  that 
the  $3,000  mor^;age  of  Samuel  W.  Orey  to 
Or^  ft  Sandlfer,  executed  9th  February, 
iSSa,  and  recorded  2d  January,  1884,  be  de- 
livered by  tiie  assignees  of  the  Bank  of 
Ohester  to  the  asalgneea  oi  Orey  ft  Sandlfer 
jis  part  at  the  assigned  estate  of  Grey  ft 
Sandlte,  to  be  delivered  as  such  by  the  said 


as^gneea  of  Grey  &  Sandlfer  to  the  reefer 
hereinafter  appointed.  It  is  further  ordered, 
adjudged,  and  decreed  that  the  aaaignment 
of  the  aald  $3,000  mortgage  to  the  Baid:  (tf 
Ohester  by  Samuel  W.  Gr^  w«s  fraudulent 
and  void  under  the  atetute  of  BUaabetb,  and 
also  null  and  void  aa  b^ng  In  violation  of 
aectiona  2014,  201B,  oC  the  General  Statutes 
of  South  Carolina.  It  Is  further  ordwed.  ad- 
judge and  decreed  that  tiia  second  m<wt- 
gage  on  the  real  estate  of  Samuel  W.  Grey 
for  $872.27,  ei»cuted  by  bhn  to  the  Bank  of 
Chester  on  30th  December,  1893,  and  recodrded 
2d  January,  188^  be,  and  the  same  la  heveby 
declared  to  be,  null  and  void  under  tbe  stat- 
ute <a  Ellaabetb,  and  under  the  assignment 
act,  and  It  la  ordered  that  It  be  forthwith 
given  up  to  be  canceled  1^  the  clerk  ot  tbe 
court  of  said  county.  It  Is  Anther  ooidered 
that  a  receiver  of  the  estate  of  the  asslgwva, 
Orey  ft  Sandlfer,  be  appointed  within  30 
days  from  the  fOptg  ot  this  decree;  and  to  that 
end  I  vrill  allow  the  parties  to  these  cawea 
fifteen  days  from  the  filing  ot  this  decree^ 
wher^  to  agree  uptm  the  person  to  be  ap- 
pointed receiver,  and  to  submit  to  me  the 
proper  order  In  tlie  premises.  Should  th^ 
fall  to  agree  at  the  end  ot  the  aald  fifteen 
days,  I  will  then,  by  a  subsequent  order  here- 
in, aiqiKdnt  such  recover,  and  provide  in  the 
order  of  hia  anx^lXDent  for  the  forecloanre 
of  the  aforesaid  $3,000  mortgage,  and  for  the 
sale  of  the  mortgajsed  property,  and  tar  the 
distribution  of  the  innceeda  aa  follows:  First, 
to  the  costa  and  expenses  of  these  proceed- 
ings; second,  to  tbe  payment  of  the  Judg- 
mente  of  these  plaintifCS,  including  a  reason- 
able fee  to  the  plaintiffs*  -oounsd;  third,  to 
the  other  creditors  of  said  Insolvent  firm. 
Meanwhile  it  la  fnrtho:  ordered  that  it  be  re. 
f  erred  to  the  derk  ot  the  court  of  said  coun- 
ty to  take  testimony,  and  report  to  me,  within 
thirty  days  from  the  filing  of  this  decree 
what  would  be  a  reasmiable  fee  to  be  allowed 
plalntiftB*  counsel  out  of  the  proceeds  of  the 
property  thus  brought  back  Us  services 
Into  the  estete  of  Grey  ft  Sandltor.  It  is  fur- 
ther ordered  that,  until  I  shall  file  my  final 
decree  herein,  any  party  to  the^e  causes  have 
leave  to  app^  to  me  for  such  orders  as  he 
may  be  advised  to  pray  for  in  the  premlaea. 

"W.  O.  Benet 

"9th  September,  18^.- 

P.  Hemphill  and  J.  L.  Glenn,  for  appellants 
Glenn  &  Hemphill.  A.  G.  Brice,  for  appel- 
lants Gage  ft  TItman.  8.  P.  Hamilton,  tar 
roqundenta. 

McIVEK,  O.  J.  These  two  C&aes,  resting  up* 
on  the  same  state  of  facto,  substantially,  and 
depending  upon  the  aame  principles  of  law, 
were  beard,  and  will  be  considered,  together. 
Tbe  facte,  as  gathraed  from  the  testimony  set 
out  In  the  cas^  do  not  seem  to  be  dlq^nted 
(the  only  controversy  being  as  to  the  condu- 
Bif»ia  to  be  deduced  firom  audi  facta),  and  may 
be  stated  aubstentlally  as  foBowa:   la  the 
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7ear  1802,  and  for  several  years  prerloaB 
thereto,  Samuel  W.  Grey  and  Rufns  T.  San- 
dlfer  were  engaged  as  copartners,  under  the 
name  of  Grey  &  Saadtfer,  In  a  general  mer- 
cantile boslnesB  at  Lowryrllle.  In  the  county 
of  Chester.  In  February.  1892,  the  firm, 
though  then  solTent,  had  become  Indebted  to 
the  Bank  of  Chester  In  a  considerable  smn  of 
money;  and  as  collateral  security  for  said  lu- 
debtedoess  the  said  Samael  W.  Grey,  who 
was  then  solvent,  and  who  seems  to  have 
been  the  moneyed  man  of  the  concern,  on  the 
9th  of  February,  1802,  executed  a  mortgage  on 
his  own  Individual  r^  estate  to  Grey  &  San- 
dlfer,  to  secure  the  payment  of  the  sum  of 
$3,000,  which  mortgage  was,  a  few  days  after 
its  execntloD,— the  testimony  shows,  within  10 
daysi—transferred  by  Grey  &  Sandlfer  to  the 
Bank  of  Chester  as  additional  security  for  the 
Indebtedness  of  the  firm  to  the  said  bank; 
and  Grey,  who  was  examined  as  a  witness 
on  behalf  of  the  plaintiffs,  testified  that  he 
aev^saur  the  mortgage  after  it  was  transfer- 
red to  the  bank.  The  mortgage  was  not  re- 
corded nntll  the  2d  of  January,  1804.  Early 
In  the  year  1893  the  plaintiffs  made  con- 
tracts with  Grey  &  Sandlfer  to  famish  them 
with  fertlUzers  to  be  sold  on  a  credit  to  the 
customers  of  Grey  &  Sandlfer,  with  the  nn- 
deistanding  that  the  notes  taken  by  them 
from  their  customers  should  be  transferred  to 
the  plaintiffs  as  collateral  security  for  tlie  pay- 
ment of  the  notes  given  by  Grey  &  Sandlfer 
to  the  plaintiffs  for  the  purchase  of  the  fertl- 
Uzers. In  pursuance  of  this  understanding  the 
fertilizers  were  delivered  by  the  plaintiffs  to 
Grey  &  Sandlfer  in  the  spring  of  1S03;  and, 
on  or  atMUt  the  1st  of  May  of  that  y^ar,  Grey 
&  Sandlfer  executed  their  notes  to  plaintiffs, 
payable  in  November  and  December,  1893. 
These  fertilizers  were  sold  by  Grey  &  San- 
dlfer to  tlielr  customers  In  various  amounts, 
and  at  different  times,  and.  In  most  circum- 
stances, notes  taken  for  such  amounts.  These 
notes  were  not  delivered  to  plaintiffs,  but  re- 
tained by  Grey  &  Sandlfer  for  collection,  but 
lists  of  the  same  were  forwarded  to  the  plain- 
tiffs. When  the  notes  given  by  Grey  &  San- 
dlfer were  about  to  become  payable,  they  were 
sent  to  the  Bank  of  Chester  for  collection,  in 
the  usual  course  of  business.  Although  it  ap- 
pears that  Grey  &  Sandlfer  collected  the  whole 
— or,  rather,  nearly  all— of  their  customers' 
notes,  they  failed  to  apply  the  whole  of  their 
coUectlonB  to  the  payment  of  their  own  notes 
to  the  plaintiffs,  and  a  considerable  balance 
was  left  due  on  said  notes.  On  the  30th  of 
December.  1893,  the  said  Samuel  W.  Grey 
executed  a  second  mortgage  on  the  same  prop- 
erty as  was  covered  by  the  mortgage  for  (3,- 
000,  above  mentioned,  to  the  Bank  of  Chester, 
to  secure  the  payment  of  a  balance  of  about 
$800  due  said  bank  after  deducting  the  face 
value  of  all  collaterals  held  by  said  bank; 
and  this  last-mentioned  mortgage  was  also  re- 
corded on  the  2d  day  of  January,  1894.  On 
the  same  day— 2d  January,  1894— the  said 
Ore}  A  Sandlfer,  flndlng  themstfTes  InBoIvrat, 


executed  a  general  assignment  for  the  benefit 
of  their  credltora  to  the*  defendants  George  W. 
Gage  and  A.  M.  Htman.  who  accepted  the 
trust,  and  entered  upon  the  dlsch^ge  of  the 
duties  incident  to  such  trust;  and  having 
called  a  meeting  of  the  creditors  of  Grey  & 
Sandlfer,  in  accordance  Ttrlth  the  provisions  of 
the  statute,  at  which  a  large  majority  of  such 
creditors  were  represented,  the  said  assignees 
were  also  appointed  agents  of  the  creditors, 
without  objection  on  the  part  of  any  creditors 
represented  at  that  meeting.  After  the  expi- 
ration of  the  60  days  within  which,  by  the 
terms  of  the  deed  of  assignment,  cr^tbrs 
were  allowed  to  accept  the  terms  thereof,  an- 
other meeting  of  the  creditors  was  caUed  and 
held  some  time  during  the  first  week  in 
March,  1894,— probably  on  the  2d  day  of  that 
month.  At  that  meeting  the  assignees  laid  be- 
fore the  creditors  a  full  statement  of  the  as- 
sets and  liabilities  of  the  assigned  estate,  in- 
cluding an  Itemized  statement  of  the  collaterals 
held  by  the  Bank  of  Chester,  which  had  been, 
previous  to  the  assignment,  turned  over  to  the 
bank  by  Grey  &  Sandlfer  to  secure  the  pay- 
ment of  the  Indebtedness  of  that  firm  to  said 
bank,  amounting  to  about  $800.  Upon  consid- 
eration of  that  statement,  It  was  agreed  by  all 
parties  present  at  that  meeting  that  it  would 
be  best  for  the  Interests  of  all  parties  that  the 
Bank  of  Chester  should  be  allowed  to  hold  its 
collaterals,  looking  to  them  alone  for  the  pay- 
ment of  Its  debt,  and  waiving  Its  right,  ac- 
quired by  having  accepted  the  assignment,  to 
participate  In  the  assets  held  by  the  as- 
signees. The  terms  of  this  agreement  were 
reduced  to  writing,  and  signed  by  the  par- 
ties present;  and  the  assignees,  by  a  circular 
letter.  Informed  the  creditors  of  this  action. 
The  result  was  that  the  assignees  were  en- 
abled to  pay,  and  did  pay,  the  accepting  cred- 
itors, not  Including  the  Bank  of  Chester,  a 
dividend  of  22  cents  on  the  dollar,  and  esti- 
mated that  they  would  be  able  to  pay  a  fur- 
ther dividend  of  10  cents  on  the  dollar  out  of 
the  then  uncollected  assets  in  their  bands,  and 
that  the  Bank  of  Chester  would  probably  be 
able  to  realize  out  of  its  collaterals  atuut  the 
same  percentage  of  Its  debt  The  plaintiffs, 
however,  having  declined  to  accept  the  terms 
of  the  assignment,  did  not  participate  In  this 
arrangement,  and,  on  the  contrary,  brought 
their  actions  against  Grey  &  Sandlfer  on  their 
notes,  and  recovered  Judgments  for  the  bal- 
ance due  thereon,  which  were  entered  in  April, 
1894.  In  the  meantime,  to  wit,  on  the  12th 
of  March,  1894,  the  Bank  of  Chester  made  an 
assignment  for  the  benefit  of  Its  creditors  to 
the  defendants  Jolm  J.  Hemphill  and  J.  L. 
Glenn,  who  accepted  the  trust,  and  are  pro- 
ceeding In  the  execution  thereof.  The  plain- 
tiffs, having  obtained  a  rettun  of  nulla  bona 
on  their  executions  Issued  to  enforce  their 
judgments  on  Grey  &  Sandlfer.  brought  these 
actions,  not  for  the  purpose,  as  incorrectly  stated 
in  the  opening  sentence  of  the  circuit  decree, 
*'of  setting  aside  and  vacating  a  deed  of  assign- 
ment executed  by  Grey  &  Sandlfer  to  Q.  W. 
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Gage  and  A.  M.  Tltman  tm  the  2d  of  Januair. 
1894,"  but  for  the  purpose,  aa  shown  by  the 
complaint  as  Bet  oTit  in  the  case,  of  having  the 
transfer  of  the  ?3.000  mortgage  to  the  Bank  of 
Chester  "declared  a  fraudulent  preference,  rai- 
der the  statute,  and  that  the  assignees  of  the 
Bald  bank  be  ordered  to  surrender  the  same 
to  the  assignees  of  Grey  &  Sandlfer."  (2) 
That  the  mortgage  of  S.  W.  Grey  to  the  Bank 
of  Chester  (the  $800  mortgage)  be  declared  to 
be  a  fraudulent  preference,  under  the  statute, ' 
and  given  up  to  be  canceled.  (3)  That  the 
mortgage  of  S.  W.  Grey  to  Grey  &  Sandlfer 
(the  $3,000  mortgage)  be  foreclosed,  the  mort- 
gaged premises  sold,  and  the  proceeds  of  such 
sale  be  applied  —First,  to  the  payment  of  the 
costs  and  expenses  of  this  action;  second,  to 
the  payment  of  the  other  ci-edltors  of  Grey  & 
Sandlfer  according  to  their  legal  priorities. 
And  (4)  "that  the  assignees  of  the  Bank  of 
Chester  be  ordered  to  deliver  to  the  plaintUfs 
the  notes  pledged  to  them  by  Grey  &  Sandlfer, 
the  property  of  plaintlfTs,  or  pay  to  plaintiffs 
the  amounts  belonging  to  them."  The  two 
cases  came  on  to  "be  heard  before  hla  honor. 
Judge  Benet  together,  upon  the  testimony 
taken  in  open  court  by  the  stenograplier, 
which  Is  fully  set  out  In  the  case;  and  sev- 
eral months  thereafter  bis  honor  rendered  his 
decree,  which  is  set  out  in  the  case,  and 
should  be  Incorporated  In  the  r^rt  of  the 
case. 

It  appears  from  the  record  that,  after  all 
the  testimony  was  taken,  counsel  for  plaintiffs 
moved  for  and  obtained  an  order  for  leave  to 
Insert  In  the  complaint  the  following  para- 
graph: "That  in  said  assignment  the  said 
Grey  &  Sandlfer  reserved  to  themselves  as 
persons,  'but  tbe  homestead  of  either  party 
hereto  In  any  Individual  assets  he  may  pos- 
sess Is  not  Intended  to  be  hereby  conveyed 
away,*  which  the  plaintiffs  allege  rendered 
the  assignment  void,  and  that  tbe  following 
prayer  for  Judgment  be  added:  That  the 
said  assignment,  for  many  causes  stated  In 
the  complaint  and  the  amendment  herein  al- 
lowed. Is  void,  and  should  be  set  aside.' " 
It  will  thus  be  seen  that,  after  all  the  testi- 
mony had  been  taken,  the  case  (treating  tbe 
two  actions  as  one,  for  the  salce  of  conveni- 
ence) was  made  to  assume  an  entirely  dif- 
ferent—and. In  fact,  contradictory— shape  from 
that  which  It  originally  bore;  for  In  tbe  first 
Instance  the  action  manifestly  assumed  the 
validity  of  the  assignment  of  Grey  &  Sandlfer 
to  Gage  and  Titman,  as  its  object  was  to 
have  the  transfer  of  the  $8,000  mortgage  to 
tbe  Bank  of  Chester  annulled,  and  the  same 
delivered  up  to  the  assignees  as  part  of  the 
assigned  estate  and  to  have  the  $800  mort- 
gage canceled  as  being  In  fraud  of  the  as- 
rignment  law.  But  when  tbe  amendment  was 
made  the  whole  scope  and  object  of  the  action 
were  entirely  changed,  and  it  became  an  ac- 
tion to  set  aside  the  assignment,  and  to  have 
the  mortgages  above  referred  to  declared  void 
nnder  the  statute  of  Elizabeth,  as  being  given 
with  intent  to  binder  and  dday  the  creditors 


of  Grey  &  Sandlfer  In  the  collection  of  their 
claims.  This,  together  with  the  great  delay 
on  the  part  of  tbe  stent^rapher  (owing  to  the 
accident  referred  to  In  the  drcnit  decree)  In 
furnishing  a  copy  of  the  testimony,  will  no 
doabt  account  for  many  of  the  errors  Into 
which  the  circuit  Judge  seems  to  have  falloi; 
for  It  appears  that  the  case  was  heard  at 
March  term,  1895,  and  tbe  decree  bean  date 
&th  September,  1895. 

Coming,  then,  to  the  merits  of  the  case,  the 
circuit  Judge  finds  "that  tbe  transactions  by 
and  between  Grey  &  Sandlfer  and  the  Bank 
of  Chester  In  the  matter  of  tbe  two  mortgages 
(especially,  tbe  $8U0  mortgage)  were  collo- 
Blve  and  fraudul^t,  that  they  were  Intended 
to  secure  an  unlawful  preference  to  the  Bank 
of  Chester  at  tbe  expense  of  the  other  credit- 
ors of  Grey  &  Sandlfer,  and  that  the  reserva- 
tion of  the  homestead  in  the  deed  of  assign- 
ment vitiated  that  deed."  The  reasons  given 
by  bis  honor  for  these  conclusions  are  thus 
stated  by  him:  "When  It  Is  remembered  that 
the  $800  mortgage  was  made  and  delivered  on 
the  30th  of  December,  1893,  when  not  only 
Gr^  &  Sandlfer  were  hopelessly  insolvent, 
and  Just  two  days  before  they  made  thetr  as- 
signment, but  that  the  Bank  of  Chester,  the 
mortgagee,  was  notoriously  embarrassed,  and 
resorting  to  every  possible  shift  to  conceal  Its 
bankrupt  state,  virtually  living  from  hand  to 
mouth,  and  even  failing  to  remit  collections 
made  (its  own  assignment  being  then  Imminent 
and  actually  made  ten  weeks  afterwards)"  it 
Is  difficult  to  escape  tbe  conclusion  above  an- 
nounced. Now,  when  It  Is  remembered  that 
the  assignment  of  Grey  &  Sandlfer.  a  copy  of 
which  Is  tet  out  In  the  case,  did  not  purport 
to  cover  anything  but  partnership  assets,  and 
that  the  property  covered  by  the  $S00  mort- 
gage was  not,  and  never  bad  been,  any  part 
of  tbe  partnership  assets,  and  when  It  further 
appears,  from  the  closest  scrutiny  of  tbe  tes- 
timony set  out  in  the  case,  that  there  is  not  a 
particle  of  evidence  that  the  Bank  of  Ches- 
ter was  at  the  time  of  this  transaction  In  the 
embarrassed  condition  so  graphically  depicted 
by  the  circuit  Judge,  we  find  It  very  difficult 
to  understand  how  tbe  testimony  could  have 
been  so  utterly  misconceived.  The  only  tes- 
timony which  we  have  been  able  to  find  which 
even  tends  to  show  tliat  the  Bank  of  Chester 
was  at  any  time  prior  to  the  12tb  March, 
1894,  when  it  made  Its  assignment,  In  any 
financial  strait  whatever,  Is  tbe  fact  (testified 
to  by  Mr.  Glenn  when  examined  as  a  witness 
on  behalf  of  the  plaintiffs)  that  the  books  of 
the  bank  showed  that  tbe  first  collection 
which  the  bank  failed  to  remit  (which  was  of 
a  claim  of  a  third  party.  In  no  way  connected 
with  tbe  transactions  Involved  In  this  case) 
was  made  on  tbe  25th  of  January,  1894.— 
neariy  a  month  after  the  execution  of  the  $800 
mortgage.  Surely  this  Isolated  fact,  occurring 
nearly  a  month  afterward.  Is  wholly  Insuffi- 
dent  to  show  that  tbe  bank  was  on  the  30th 
of  December,  previous,  In  such  desperate 
financial  straits  as  the  dtcnlt  Judge  seems  t» 
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hare  assumed .  Indeed,  Mr.  Glenn— wbo  wafl 
assignee,  bad  possession  of  the  books  of  tbe 
bank,  and  was  examined  carefully  upon  tbls 
point  br  counsel  for  plaintiffs— was  unable  to 
point  out  any  instance  in  whicb  tbe  baak  bad 
been  in  default  prior  to  tbe  25tb  January, 
1894,  whicb,  ab  we  bave  said,  was  some  time 
after  tbe  transaction  wbich  it  is  assumed, 
without  any  evidence  whatever,  was  prompt- 
ed by  the  financial  straits  of  the  bank. 

The  circuit  judge,  however,  seems  to  think 
his  views  strengtbened  by  tbe  fact  that  the 
$3,000  mortgage  was  not  recorded  until  tbe 
2d  of  January,  1894,— tbe  day  on  wbich  Grey 
&  Sandlfer  made  their  assignment  Now, 
when  it  is  remembered  that  the  undisputed 
evidence  Is  that  this  mortgage  was  executed 
(m  tbe  9tb  of  February,  1892,  and  within  ten 
days  thereafter  transferred  to  the  Bank  of 
Chester,  to  secure  a  large  indebtedness  of 
Grey  &  Sandlfer  to  the  bank,  the  bona  fide 
character  of  which  Is  not  disputed,  and  that 
this  transaction  occurred  nearly  two  years  be- 
fore the  execution  of  tbe  assignment,  and  ful- 
ly one  year  or  more  before  Grey  &  Sandlfer 
became  indebted  to  these  plalntifTs,  It  Is  Im- 
possible to  conceive  how  tbe  failure  of  the 
bank  to  have  this  mortgage  recorded  within 
tbe  time  prescribed  by  tbe  statute  could  af- 
fect this  case.  Trust  Co.  v.  McPberaon,  26 
S.  G.  431,  2  S.  E.  267;  Magovem  v.  RlchWs, 
27  S.  C,  at  page  287,  3  S.  E.  340.  Indeed, 
according  to  this  testimony,  this  mortgage, 
though  nomlnaUy  given  by  Samuel  W.  Grey 
to  Grey  &  Sandlfer,  was  really  intended  to  In- 
crease the  credit  of  that  firm  with  tbe  Bank 
•of  Chester,  and  was  accordingly  tranaferred 
to  the  bank  within  10  days  of  its  execution. 
The  only  testimony  upon  this  point  comes 
from  Samuel  W.  Grey,  who  was  oITered  aa  a 
witness  by  tbe  plaintiffs  themselves.  He  tes- 
tifies that- at  the  time  this  mortgage  was  given 
all  tbe  parties  were  solvent,  and  that  It  was 
given  for  the  purpose  above  Indicated.  Al- 
though pressed  to  say  that  there  was  some 
agreement  or  understanding  that  the  mort- 
gage was  to  be  kept  off  the  records,  be  de- 
clined to  say  anything  of  the  kind,  and,  on  the 
contrary,  said  that,  if  there  was  any  sucb 
agreement  or  understanding,  he  knew  nothing 
about  it,  and  that  he  bad  never  had  It  after  it. 
was  transferred.  Nor  Is  there  the  slightest 
evidence  from  any  other  source  of  any  such 
agreement  or  understanding.  This  transac- 
tion could  not  possibly  have  been  intended  to 
defraud  these  plaintiffs,  for  their  debts  were 
not  contracted  imtll  more  than  a  year  after- 
warda  Nor  could  It  have  been  intended  to 
defraud  any  other  creditor  of  either  Samuel 
W.  Grey  or  Grey  &  Sandlfer,  for  at  that  time 
the  Bank  of  Chester  was  practically  their 
only  creditor.  It  is  impossible  to  conceive 
of  any  ground  upon  which  tbe  $3,000  mort- 
gage can  be  assailed  as  Invalid,  either  under 
the  statute  of  Elizabeth,  or  tbe  assignment 
act,  for  at  the  time  it  was  given  the  plain- 
tiffs were  not  creditors  of  Grey  &  Sandlfer,  as 
their  debt  was  not  contracted  untU  about  a 


year  afterwards.  It  was  given  to  secure  the 
payment  of  an  tmdlsputed,  bona  fide  debt,  at 
a  time  when  there  was  no  evidence  what- 
ever that  any  of  tbe  parties  were  insolvent; 
and  the  fact  that  the  mortgage  was  not  put  on 
record  until  about  tbe  time  the  assignment 
was  executed  clearly  does  not,  of  itself,  ren- 
der the  mortgage  void  under  the  assignment 
act,  as  was  held  In  Trust  Co.  t.  McPberwn, 
supra. 

As  to  the  $800  mortgage,  it  is  very  easy  to 
understand  how  that  mortgage,  If  it  bad 
been  made  by  Gray  &,  Sandlfer,  would  have 
been  void  under  section  2016  of  tbe  General 
Statutes  of  18S2,  now  Incorporated  In  tbe  Re- 
vised Statutes  of  1893  aa  section  2147,  Inas- 
much as  it  bears  date  within  90  days  before 
the  making  of  tbe  assignment;  but  It  was 
not  In  fact  made  by  Grey  &  Sandlfer,  but  by 
Samuel  W.  Grey,  who,  In  the  eye  of  tbe  law, 
la  a  different  person  from  Grey  &  Sandlfer. 
And,  what  is  more  to  the  point,  that  mort- 
gage does  not  purport  to  cot»,  and  does  not 
cover,  any  of  the  property  of  Grey  &  Sandl- 
fer. The  object  of  that  section  was  to  pro-  , 
vent  an  Insolvent  person  from  selling  or  mort- 
gaging any  portion  of  bis  property  to  an- 
other, who  has  reasonaUe  cause  to  believe 
the  vendor  or  mortgagor  to  be  insolvent,  with- 
in 90  days  prior  to  the  maldng  of  an  assign- 
ment of  bis  property  for  the  benefit  of  bis 
creditors.  But  here  the  property  mortgaged 
was  not 'the  property  of  tie  assignors,  Grey 
&  Sandlfer,  but  was  the  property  of  another, 
Samuel  W.  Grey.— e  distinct  and  different 
person,  in  tbe  eye  of  the  law,  from  the  as- 
signors. Grey  &  Sandlfer.  This  distinction 
Is  so  well  recognized  In  the  law  that  It  is 
settled  In  this  state,  in  tbe  case  of  Trumbo 
V.  Hamel,  29  S.  C.  520,  8  S.  E.  S3,  that  an 
assignment  by  a  partnership,  of  partnership 
assets,  for  th^  payment  of  partnership  debtsi 
is  not  void,  as  a  partial  asslgnmmt  because 
It  does  not  Include  tbe  Individual  property  of 
tbe  several  copartners;  for,  as  Is  said  In  that 
case,  "a  copartnership  is  a  distinct  entity,  en- 
tirely separate  from  that  of  any  of  its  mem- 
bers, and  we  know  of  no  reason  why  it  may 
not  assign  its  property  for  the  payment  of  its 
debts  without  Including  Individual  property 
of  the  different  partners."  This  doctrine 
was  approved  and  followed  In  tbe  recent  case 
of  Armstrong  v.  Hurst  39  S.  C.  498,  18  S.  E. 
150.  It  is  clear,  therefore,  that  this  mort- 
gage was  not  void  under  the  assignment  law, 
and,  upon  the  same  principle,  it  would  not  be 
void  under  tbe  statute  of  Elizabeth;  for,  as 
the  property  covered  by  these  mortKaKes 
never  was  the  property  of  Grey  &  Sandlfer, 
it  la  difficult  to  see  how  the  dlspodtlon  made 
of  It  by  tbe  real  owner,  especially  when 
made  to  secure  the  payment  of  a  valid,  bona 
fide  debt  could  be  said  to  hinder,  delay,  or 
defraud  the  creditors  of  Grey  &  Sandlfer.  It 
Is  true  that  tbe  mortgage  for  $3,000.  having 
been  made,  nominally,  as  It  appears,  in  favor 
of  Grey  &  Sandlfer,  did,  for  a  time,— a  very 
short  time,  not  more  than  10  days, — constl- 
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ttite  a  portion  of  the  partnerslilp  aaeete  of 
Grey  &  Sandlfer;  but  as  that  mortgage  waa 
transferred  to  the  Bank  of  Chester  about 
two  years  before  the  deed  of  assignment 
waa  executed,  and  about  one  year  before 
the  debts  to  plaintiffs  were  contracted,  It  Is 
Impossible  to  see  how  that  circnmstance  can 
'affect  the  present  Inquiry. 

The  circuit  Judge  also  holds  that  the  deed 
of  assignment  from  Grey  &  Sandifer  to  Ga^ 
and  Titman  must  be  set  aside,  upon  three 
grounds:  (1)  Upon  the  ground  of  fraudulent 
coUusion  between  the  Bank  of  Chester  and 
Grey  &  Sandlfer  *in  the  making  of  the  $800 
mortgage,  and  In  the  recording  of  the  $3,000 
mortgage,  and  In  other  acts  connected  there- 
with." (2)  Upon  the  ground  "that  the  $800 
mortgage  was  executed  and  delivered,  and 
the  $3,000  mortgage  recorded,  within  90  days 
prior  to  the  said  assignment"  (3)  Upon  the 
ground  of  the  reservation  of  the  homestead 
contained  in  the  deed  of  assignment  As  to 
the  first  ground,  even  if  the  testimony  was 
sufficient  (as  It  was  not,  as  we  liave  seen)  to 
show  any  such  fraudulent  collusion  between 
the  Banli  of  Chester  and  Grey  &  Sandlfer  In 
the  malEing  of  the  $800  mortgage,  and  In  the 
recording  of  the  $3,000  mortgage,  as  Is  there 
charged,  it  Is  very  difficult  to  see  how  that 
could  render  the  deed  of  assignment  Invalid. 
If  the  testimony  was  sufficient  to  show  sn?h 
fraudulent  collusfon.  It  Is  not  difficult  to  see 
how  it  could  warrant  a  decree  setting  aside 
the  one  mortgage,  and  the  transfer  of  the 
other,  but  it  Is  impossible  to  conceive  how 
that  could  affect  the  validity  of  the  assign- 
ment So,  too,  as  to  the  second  gronnd.  It 
is  very  obvlons  that,  If  It  had  been  made  to 
appear  ttiat  the  $800  mortgage  had  been  ex- 
ecuted by  the  assignors  Grey  &  Sandlfer 
.within  90  days  prior  to  the  assignment,  the 
assignees  could,  under  section  2147  of  the  Re- 
vised Statutes,  have  bad  such  mortgage  set 
aside,  upon  a  proper  showing  for  that  pur- 
pose, but  certainly  that  would  not  affect  the 
assignment.  Indeed,  the  terms  of  that  sec- 
tion of  the  Revised  Statutes  necessarily  Im- 
ply that  In  the  contingency  there  provided 
for,  the  assignment  remains  good,  for  It  Is 
made  the  duty  of  the  assignee,  in  such  con- 
tingency, to  take  the  proper  proceedings  to 
recovw  the  property  mortgaged  or  trans- 
ferred; and,  if  the  deed  of  assignment  should 
be  declared  invalid,  there  would,  of  course,  be 
DO  legal  assignee,  and  no  person  left  to  per- 
form the  duty  expressly  required  by  the  stat- 
ute As  to  the  third  ground,  we  are  unable 
to  see  how  the  reservation  of  the  right  of 
liomestead  In  the  individual  property  of  the 
persons  composing  the  firm  of  Grey  &  Sandl- 
fer could  iKisBlbly  Invalidate  the  deed  of  as- 
signment That  deed  did  not  convey  to  the 
assignee,  and  did  not  purport  to  convey,  any 
of  the  Individual  property  of  either  of  the 
partners.  It  simply  conveyed  the  partner- 
ship property  to  the  assignees  for  the  pay- 
ment of  the  partnership  debts.  At  most 
therefore;  tbe  resoratlon  was  a  work  of  su- 


pererogation; for.  if  there  had  been  no  sucb 
reservation  In  the  deed,  the  right  of  home- 
stead which  either  or  both  of  the  partners 
may  have  had  in  their  Individual  property 
would  not  have  passed  by  the  deed  of  as- 
signment—not simply  becauf^e  It  may  have 
been  exempt  under  tbe  homestead  law,  but 
because  such  property  was  not  embraced  in 
the  deed.  Whether  these  partners  can  claim 
a  homestead  In  their  Individual  property  con- 
veyed by  the  mortgagors  above  referred  to, 
as  against  such  mortgages,  is  not  a  question 
Involved  In  the  present  case.  The  only  ques- 
tion here  Is  whether  the  unnecessary  reser- 
vation of  the  right  of  homestead  In  the  In- 
dividual property  Invalidates  the  deed  of  as- 
signment and  we  think  it  clear  that  It  does 
not    See  Adler  v.  Cloud,  42  S.  a  272,  20  S. 

E.  see. 

If,,  then,  there  was  no  ground  for  setting 
aside  the  deed  of  assignment  there  certainly 
was  not  the  slightest  evidence  that  the  as- 
signees were  in  any  way  derelict  in  the  fier- 
formance  of  their  duty,  and  therefore  ue 
ground  for  the  appointment  of  a  receiver. 
The  only  Intimation  of  any  der^ctlon  of 
duty  on  the  part  of  the  assignees,  even  In  the 
argument  of  counsd  for  respondents,  was  in 
assenting  to  the  arrangement  made  with  ;be 
Bank  of  Chester  whereby  tbe  ^Mnk  was  iter- 
mltted  to  retain  the  collaterals  which  it  held, 
and  forego  Its  right,  which  it  had  acquired 
by  accepting  the  terms  of  tbe  assignment,  to 
I>artlclpate  In  any  dlvldei^ds  which  might  be 
made  by  the  assignees  out  of  the  proceeds  of 
the  assigned  estate.  But  that  arrangement 
was  made  with  the  bank,  not  by  the  auslgn- 
ees,  but  by  tbe  creditors,  at  a  meeting  of 
which  90  per  cent  of  the  debts  were  repre- 
sented, and  the  assignees  simply  carried  out 
the  arrangements  made  by  tbe  creditors.  Be- 
sides, It  Is  very  manifest  that  such  arrange- 
ment was  to  the  Interest  of  the  creditors. 

Something  Is  said  In  the  circuit  decree 
about  Grey  &  Sandifer  and  the  Bank  of 
Chester  not  being  true  to  their  trusts,— "the 
one  In  faUing  to  collect  the  other  In  failing 
to  remit  after  collectltm."  Exactly  what  Is 
meant  by  this  it  Is  somewhat  difficult  th  de- 
termine. If  it  were  designed  to  conv^  the 
idea  that  the  notes  taken  by  Grey  &  Sandl- 
fer from  their  customers  for  fertilizers  sold 
to  them,  which,  by  tbe  terms  of  the  agree- 
ment between  Grey  &  Sandlfer  and  the  plain- 
tiffs, belonged  to  the  plaintiffs,  were  sent  to 
the  Bank  of  Chester  for  collection,  and  either 
not  collected,  or  not  remitted  when  collected. 
thea  there  Is  not  a  particle  of  evidence  to 
sustain  such  an  idea.  On  the  contrary,  S. 
W.  Grey,  who  was  offered  as  a  witness  by 
the  plaintiffs  themselves,  distinctly  testifies 
that  none  of  these  notes  were  sent  to  the 
bank  for  collection,  but  were  s^t  to  Grey  & 
Sandifer  for  that  purpose.  But  if  the  mean- 
ing was  that  tbe  notes  of  Grey  &  Sandifer 
to  the  plaintiffs  were  sent  to  the  Bank  of 
Chester  for  collection  in  the  usual  course  of 
buBlness,  th^  while  thne  Is  very  slender 
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•videsioe  even  of  tliat  tact,  there  certainly  is 
Bot  tbe  slightest  eTldence  of  any  fault  or 
aegiigeace  on  the  port  of  the  bank,  ^ther  In 
not  effecting  or  In  falling  to  remit. 

It  aeons  to  ns  that  the  fondamental  error 
which  peiTBdes  the  circuit  decree  Is  in  fall- 
ing to  distinguish  between  two  distinct  and 
diffMcnt  I^al  raitlties,— Samud  W.  Grey  and 
Grey  &  Sandlfer,  and  to  Iceep  In  mind  the 
dates  of  tbe  several  transactions  InTolved.  and 
also  In  attributing  to  section  2147  of  the  Re> 
Tlsed  Statutes  a  force  and  effect  which  Its 
terms  not  only  do  not  warrant,  but,  on  the 
contrary,  necessarily  ncgatiTC.  Tbe  Judg- 
ment of  this  court  Is  that  the  Judgmoit  of 
the  circuit  court  be  rerased,  and  that  the 
complaints  In  both  of  the  cases  above  stated 
be  dlsmlasM. 


(«  s.  c.  to 

HOWARD  et  a).  QUATTLEBAUM. 

CBopreme  Court  of  Soath  Carolina.  Maxeb  11, 
18M.) 

Btidbkcs— Pdblio  Rioords— Best  ArrAncABLS 

BtIDRHCS  — ACCROBD  iNTSHeST  ON  TkCBT 

Pond— Statutb  or  LwrrATtuHS. 

1.  A  win,  tontber  with  the  record  coDtaialng 
die  proceediogi  thereon  Id  the  probate  rourt,  was 
deatrayed  during  i.b»  war.  and  the  ordinary  aft- 
erwards mad«>  a  dpw  record,  copjlog  therein  a 
certified  copy  of  the  will  which  had  been  given 
by  the  ordinary  to  the  executor,  and  also  a  cer- 
tified copy  of  «  deree  which  had  been  entered 
on  a  lettleDieDt  with  the  executor,  fixing  the  in- 
terest of  ■  certain  icjratee  In  the  estate.  Held,  in 
an  action  by  remainder-men  nnder  the  legacy  to 
recorer  from  the  legal  repregentatiTe  of  the  ex- 
ecutor, that,  on  proper  foundation  being  laid, 
such  record  was  admiBsihle  to  prove  the  will, 
and  also  the  amount  of  the  legacy,  ae  being  the 
beat  erideooe  of  mch  facta  attainable. 

2.  Under  a  will,  a  share  of  the  testator's 
eatate  was  left  In  the  hands  of  the  executor  as 
tnurtee,  the  ioterpst  to  be  paid  to  a  daughter 
during  ber  life,  with  remainder  to  her  Burriving 
children.  No  interest  had  been  paid  the  daugh- 
ter by  the  trustee  since  1876.  Beld  that,  on  the 
death  of  the  daughter,  her  children  were  enti- 
tled to  recover,  not  only  tbe  principal  of  the 
legacy,  but  also  all  accrued  interest,  socb  inter- 
est on  its  accrual  becoming  a  part  of  the  trust 
fnnd. 

3.  A  troEtee  cannot  invoke  the  statute  of 
limitations  prior  to  tbe  termination  of  the.  trust 

Appeal  from  common  pleas  circuit  court, 
Lexington  county;  D.  A.  Townsend,  Judge. 

Action  by  Samuel  Howard  and  Sarah  T. 
Able  against  O.  P.  Quattlebaum,  as  admin- 
istrator of  the  estate  of  Paul  Quattlebaum, 
deceased.  Judgment  tot  plalntlirs,  and  de- 
fendant appeals.  Affirmed. 

Johnsons  &  Quattlebaum  and  Meetze  & 
Muller,  for  appellant  Sh^ipard  Bros,  and 
C  M.  Eflrd.  for  respondents. 

OABT,  J.  The  statement  of  the  facts  In 
thla  '•ase  folly  appears  from  tbe  decree  of 
his  honor.  Judge  Tftwasend,  which  Is  aa  tcl- 
lows: 

•^hls  cause  came  np  for  hearing  at  the 
June  toia  of  court,  tor  the  year  1895;  and 
the  hearing  was  continued  and  concluded  In 
Columbia  on  the  27th  day  of  the  present 


month.  All  the  teatlmtmy  was  taken  by  H. 
A  Spaim,  to  whom  the  case  was  referred  for 
the  puriMse  of  taking  testimony.  The  com- 
plaint all^ea:  That  John  Quattlebaum,  late 
of  the  county  and  state  above  mentioned, 
departed  this  life  during  the  year  1^.  leav- 
ing of  force  his  last  will  and  testament, 
which  was^  duly  admitted  to  probate,  In  the 
manner  and  according  to  tbe  form  prescrib- 
ed by  law.  That  his  son,  Paul  Quattlebaum, 
the  defendant's  Intestate,  was  appointed  the 
execntor  of  said  will,  and  that  be  duly  quail- 
fled  therefor.  That,  in  and  by  the  second 
clause  of  his  said  will,  the  said  John  Quat- 
tlebaum, after  disposing  of  eight-ninths  of 
his  estate,  made  the  following  directions  as 
to  tbe  remaining  ninth  i>art  thereof,  to  wit: 
'And  the  other  ninth  part  thereof  I  give  to 
my  executor.  In  trust,  for  the  sole  and  sepa- 
rate use  of  my  daughter,  Mary  Howard,  and 
her  chUdren,  as  f <rflowB,  that  is  to  say :  That 
my  executor  shall  pay  to  my  said  daughter, 
annually,  during  life,  upon  her  own  receipt 
(which  shall  be  a  sufficient  voucher)  the  In- 
terest on  said  Income  on  her  said  ahare, 
and,  if  that  be  not  sufficient  for  tbe  decent 
support  of  herself  and  children,  then  such 
portion  of  the  capital  of  such  share  aa  my 
execntor  shall.  In  bis  discretion,  deem  neces- 
sary and  proper;  and,  at  h&c  death,  it  la  my 
will  that  whatever  may  remain  of  ber  share 
shall  be  equally  divided  between  such  chil- 
dren as  she  may  leave  surviving  ber,  the 
child  or  children  of  any  deceased  child  of 
my  said  daughter  taking  among  them  the 
slmre  of  their  parent.'  And  that  the  said 
Paul  Quattlebaum  heretofore  departed  thi.4 
life,  during  the  month  of  October,  1890.  in- 
testate,, being  a  resident  of  the  county  and 
state  aforesaid.  That  letters  of  administra- 
tion upon  bis  estate  have  been  duly  granted 
to  the  defendant,  C,  P.  Quattlebaum.  Tliat 
the  said  Hary  Howard  departed  this  life  in 
1893,  leaving,  surviving  her,  her  children, 
tbe  plaintiffs  alwve  named.  And  that  they 
are  entitled  to  the  full  share  of  Mary  How- 
ard, under  the  will  of  John  Quattlebaum. 
The  defendant  admits  the  death  of  John 
Quattlebaum.  He  admits  the  death  of  Paul 
Quattlebaum,  and  bis  appointment  as  ad- 
ministrator. He  admits  the  death  of  Mary 
Howard,  and  admits  that  the  plaintiffs  are 
her  surviving  children.  For  a  defense  to 
the  cause  of  action  set  up  In  the  complaint, 
the  defendant  says,  while  he  has  heard  that 
he  left  a  will  and  testament,  be  has  no 
knowledge  sufficient  to  form  a  belief;  there- 
fore, denies  the  same,  and  demands  strict 
proof  of  the  same.  He  farther  alleges  that, 
if  tbe  plaintlfTs  have  any  claim  against  the 
defendant's  Intestate,  the  same  occurred 
more  than  six  years  before  the  commence- 
ment of  this  action,  and  therefore  presents 
the  plea  of  plene  admlnistravit  Upon  tbe 
reading  of  tbe  testimony  reported  by  tbe  ref- 
eree, the  plaintiffa,  having  given  due  notlco 
thereof,  moved  to  amend  the  complaint  by 
striking  out  paragrapb  S  thereof,  and  lnBert< 
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Ing  In  Uen  thereof  the  following,  as  pam- 
^pb  B,  to  wit:  '(5)  That,  after  the  death  of 
the  said  John  Quattlebaum,  It  was  ascertain* 
ed  that  the  share  of  said  Mary  Howard  In 
bis  estate  amoanted  to  the  sum  of  $2,374^, 
which  said  sum  the  said  Paul  Quattlebaum 
retained  In  his  hands  as  trustee  of  and  for 
the  said  Mary  Howard,  as  directed  in  and  by 
the  said  second  clause  of  the  satd  last  will 
and  testament'  As  this  amendment  waa 
proper  to  conform  the  allegations  of  the  com- 
plaint and  the  testimony  that  had  been  ad- 
duced, the  motion  was  not  resisted,  and  the 
amendment  allowed. 

"We  will  first  consider  whether  or  not  the 
will  exhibited  with  the  complaint  was  a 
true  copy  of  the  last  will  and  testament  of 
John  Quattlebaum,  deceased.  It  Is  undenia- 
ble that  John  Quattlebaum  left  a  wiU.  Paul 
Quattlebaum  was  recognized  as  the  executor 
of  John  Quatttebaum's  estate,  and  was  so 
dealt  with  by  the  community.  In  18G7  he 
made  a  final  return,  and  signed  his  name  aa 
executor  of  the  estate  of  John  Quattlebaum. 
For  several  years  he  made  returns  for  taxa- 
tion as  trustee  for  Mary  Howard.  Numerous 
receipts  are  proved  In  testimony  to  have  been 
given  by  Mary  Howard  to  Paul  Quattle- 
baum, as  executor  and  trustee  under  the 
will  of  John  Quattlebaum;  and  the  defend- 
ant, when  upon  the  stand,  stated:  'I  have 
no  doubt  about  U  that  my  father  was  the 
executor  of  John  Quattlebaum's  estate.  I 
have  no  doubt  about  It,  but  have  no  certain 
knowledge  of  It,  If  It  is  a  proper  question. 
I  have  no  doubt  about  It  that  my  father  was 
trustee  for  Mary  Howard,  If  that  is  a  proper 
question.*  From  the  records  and  testimony 
here,  I  cannot  entertain  a  doubt  that  Paul 
Quattlebaum  was  executor  of  hts  father's 
will,  and  that  he  accepted  the  trust  thereby 
Imposed  upon  him  in  favor  of  his  sister,  Mary 
Howard.  I  have  as  little  doubt,  and  do  not 
hesitate  to  find  as  a  fact,  that  the  will  ex- 
hibited with  the  complaint  herein  is  a  true 
and  correct  copy  of  the  will  of  John  Quattle- 
baum. The  original  will  and  the  original 
record  book  in  which  It  was  recorded  were 
destroyed  by  Sherman's  raid.  Thereafter 
Paul  Quattlebaum  carried  to  the  ordinary  a 
certified  copy  of  the  original  will,  which  had 
been  given  him  by  the  ordinary,  when  the 
will  was  admitted  to  probate.  This  certified 
copy  was  entered  In  what  is  now  called  'Will 
Book  A,*  and  certified  by  A.  Efird,  then  ordi- 
nary, as  B  true  and  correct  copy.  Will  Book 
A  has  been  accepted  by  the  bar  and  the  citi- 
zens of  the  C3unty  as  containing  the  best 
attainable  evidence  of  the  records  that  were 
destroyed  by  said  raid.  Paul  Quattlebaum, 
the  executor,  lived  In  the  county  of  Lexing- 
ton from  the  time  that  the  wUI  was  record- 
ed In  Will  Book  A  to  the  time  of  his  death, 
in  1890,  during  which  time  he  made  return 
to  the  ordinary,  and  made  the  settlement  as 
executor,  according  to  the  provisions  of  the 
said  wUl.  as  appearing  in  Will  Book  A.  And 
bouw  I  do  not  doubt  that  he  was  fully  aware 


that  his  father's  will  bad  been  entered  In 
Will  Book  A;  that  he  was  fully  aware  of 
the  provisions  of  the  will  as  appeared  In  Will 
Book  A;  and  that  it  came  within  his  knowl- 
edge that  the  wUI  as  appearing  In  WiU  Book 
A  was  correct  In  short  the  testimony  is 
abundant  and  overwhelming  that  Will  Book 
A  contains  the  true  copy  of  the  will  of  John 
Quattlebaum.  The  question,  then,  arises, 
how  much  is  due  the  plalntifts  under  the  will 
of  John  Quattlebaum?  It  appears  that  la 
1858  a  settlement  was  made  by  the  ordinary, 
between  Paul  Quattlebaum,  executor,  and 
Mary  Howard,  to  ascertain  the  amount  of  the 
share  of  Mary  Howard  in  the  estate  of  John 
Quattlebaum;  that  q  settlement  then  made 
resulted  in  a  decree,  in  which  it  was  aacer- 
tained  that  the  share  of  Mary  Howard 
amounted  to  the  sum  of  92,374.23,  for  which 
sum  a  decree  was  then  rendered.  That  de- 
cree was  also  destroyed  by  Sherman's  raid. 
On  the  day  that  the  decree  was  written. 
Fort,  the  ordinary,  gave  to  Howard,  the  hus- 
band of  the  life  tenant  a  certified  copy  of 
the  said  decree.  After  the  war,  and  after  the 
destruction  of  the  records  by  Sherman,  How- 
ard carried  said  certified  copy  to  A.  Efird, 
then  ordinary,  to  be  entered  of  record,  in 
Uen  of  the  original,  destroyed  as  aforesaid. 
Efird  entered  said  decree  in  Will  Book  A, 
and  certified  that  the  decree  so  entered  was  a 
true  copy.  The  original  certified  copy  by 
Fort  was  delivered  to  A.  J.  Norrls,  Esq.,  for 
the  purpose  of  instituting  proceedings  against 
the  trustee.  A.  J.  Norrls  testifies  that  be 
lost  the  same,  from  which  testimony  I  do 
not  hesitate  to  conclude  that  the  decree  as 
appearing  in  Will  Book  A  Is  a  correct  copy 
of  the  decree  that  was  written  in  1858  upon 
said  accounting,  and  I  so  find.  By  this  de- 
cree, aa  above  stated.  It  appears  that  the 
corpus  of  the  share  of  Mar^  Howard  In  the 
estate  of  John  Quattlebaum  was  twenty- 
three  hundred  and  seventy-four  and  2^100 
dollars;  for  In  the  decree  by  Fort  ordinary. 
In  1858,  it  appears  that  np  tO  that  time,  the 
trustee  was  only  In  arrears  on  account  of  hi- 
terest  in  the  sum  of  twenty-five  and  38-100 
dollara,  which  shows  that  np  to  the  date  of 
the  decree  he  had  not  paid  all  of  the  Interest 
due  on  the  corpus  by  the  sum  of  twenty-five 
and  38-100  dollars.  The  fact  that  said  sum 
was  the  original  corpus  Is  corroborated  by 
the  return  of  Quattlebaum,  as  trustee,  of  the 
said  sum  for  taxation  for  many  years,  and  by 
the  further  fact  that  each  and  every  year, 
for  a  number  of  years  thereafter,  he  paid  the 

Identical  sum  In  luterest  (  dollars,  the 

said  amount  each  year);  thereby  showing 
that  the  principal  remained  the  same  up  to 
the  Ume  that  discontinued  the  payment 
of  Interest  I  therefore  find  aa  a  fact  that 
the  principal  shire  of  Mary  Howard  In  the 
estate  of  John  Quattlebaum  was  $2,374.23. 

"It  appears  that  Paul  Quattlebaum  has  not 
paid  any  Interest  to  the  life  tenant  stnce  the 
year  1876.  Whether  he  paid  Interest  for  the 
year  1S76  does  not  deazly  appear.  As  the 
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terttrngwy  'to  not  q^edflc  u  to  the  exact  time 
wben  tbe  payment  of  tbe  Interest  was  dis- 
contiinied,  X  aball  sire  tbe  estate  the  benefit 
of  the  doobt,  and  will  allow  the  plaintiffs  In- 
terest on  the  said  principal  aom  from  the  1st 
day  of  Jannaiy,  1876. 

"The  plea  of  the  atatnto  of  Umltattona  can 
have  no  apidlcatlon  to  the  Issne  presraited 
heroL  That  question  la  foUy  and  spedflcally 
met  by  tbe  case  of  Nobles  ▼.  Hogg,  86  S.  G. 
32%  16  8.  B.  8S0.  I  deem  It  nnnecessary  to 
dlscnss  the  question  of  tbe  statute  of  Umlt»- 
tlons,  as  the  facta  disclosed  by  the  testimony 
and  tbe  records  offered  make  It  clear,  nddCT 
the  principals  s^ed  In  Nobles  t.  Hogg,  that 
the  plea  of  the  statute  is  wlthoot  avail;  and 
It  Is  thoefore  oremiled. 

"The  plea  ot  plene  admlnlstraTlt  la  allow> 
ed.  It  is  therefore  wdered,  adjudged,  and 
decreed  that  the  plaintlffa  have  judgment 
against  tbe  defendant,  as  administrator  of 
the  estate  of  Paul  Quattlebamn,  deceased,  for 
tbe  aom  of  $2,374.28,  with  interest  from 
the  1st  day  ^  January,  18T6,  the  Intoest 
amounting  on  rhe  1st  day  of  Jnly,  1896.  to 
the  sum  of  9S,24a69,  said  prlncdpal  and 
Interest  amounting  to  15.614.92;  and  that 
fbey  are  entitled  to  interest  on  said  sum 
of  9S.ft14.92  from  the  1st  day  of  July. 
18B6b  It  Is  further  ordered  that  the  plain- 
tiffs hare  Judgmenr  for  the  costs  of  this 
proceeding,  to  be  taxed  by  the  clerk  of  this 
eonrt  It  is  further  ordered  that  the  plain- 
tiffs have  leave  to  sue  out  execution  to  en- 
force the  payment  of  said  snm  out  of  any 
propwty  which  may  hereaflCT  come  into  the 
bands  of  G.  P.  Qnattlebanm,  or  out  of  any 
pn^)«ty  which  bcdonga  to  the  said  Paul  Quat- 
tlebaum,  and  that  now  may  be  liable  to  said 
Judgment." 

From  this  decree  the  appellant  appealed  to 
this  court,  npon  the  following  aceptions: 
"(1)  Because  his  honor  erred  in  finding  and 
ruling  as  he  did  in  his  said  decree,  wherein 
he  says:  <I  have  as  little  doubt,  and  do  not 
hesitate  to  find  aa  a  fiict,  that  the  will  a- 
hlMted  with  the  complaint  herein  is  a  true 
and  correct  copy  of  the  wIU  of  John  Quattle- 
bamm;'  wh^eas  It  Is  respectfully  submitted 
that  there  is  no  proof  In  the  case  which  war* 
ranu  said  findings.  C2}  Because  all  the  en- 
dmee  to  prove  the  will,  and  aabmitted  by  the 
plaintlffa,  consistt  In  the  statement  of  Dr. 
3,  K.  Kneece,  William  Howard,  and  the  Will 
Book  A  from  the  judge  of  probate's  oSUx, 
all  of  which  was  Incompetoat  and  Inadmis- 
sible; and  his  honw  erred  In  not  ruling  out 
the  same.  ^)  Because,  If  the  original  Will 
Book  of  the  Judge  of  probate'a  oflice  had 
tieen  In  existence,  even  that  book  could  not 
bave  been  given  and  recdved  in  erl^nce, 
much  less  this  one,  which  has  been  procured 
for  this  office  since  the  des^ctlcm  ctf  the 
f  (Miner,  and  which  Is  said  to  contain  a  coi^ 
of  the  supposed  wiU  of  John  Quattlebaum; 
and  his  honw  erred  In  not  ruling  ont  said 
book.  (4)  Because,  If  said  BocA  A  ahonld  be 
admitted  as  properly  In  evidence,  containing 


a  copy  of  a  copr  of  the  suKwsed  will  of 
John  QnattletHium,  then  it  is  submitted  that 
It  Is  fatally  defective,  in  this:  that  It  bears 
evidence  on  Ite  face  that  It  is  not  under  the 
seal  of  the  court  from  which  It  purports  to 
emanate;  and  his  hmior  erred  in  not  so  hold- 
ing and  ruling.  ^)  If  Book  A  is  to  be  ad- 
mitted as  properly  in  evidence  (whicb  we 
submit  cannot  be  done,  for  that  imrt  purport- 
ing to  be  tbe  codicil  Is  wanting  In  every 
legal  essential  to  fix  Ito  validity,  in  that  it 
is  without  wl.tneases.  and  signed  'John  Quat-  . 
tlebanm,  his  mark,'  and  the  codicil  providea 
for  an  accounting  by  three  of  his  sons  for 
advancements  made  to  them),  the  plaintiffs 
must  be  bound  by  It,  for  they  offered  that 
book  as  containing  the  supposed  will  of 
John  Qnattiebaum  In  Ite  entirety;  and  bta 
bODot  erred  In  not  so  holding  and  ruling. 
(6)  If  the  court  should  bold  tbe  first  paper  to 
be  the  wIU  of  John  Quattlebaum,  It  cannot 
so  hold  as  to  the  codldl;  and,  the  codicil  be> 
Ing  out,  ttie  rule  of  aflnncemente  does  not 
apply,  and.  In  the  aettlement  of  the  estete  of 
the  testetor,  these  must  be  deducted,  which 
waa  not  done  in  this  case,  as  the  proof 
shows;  anil  his  honor  emA  In  not  so  ruling 
and  finding.  (7)  That  his  honor  erred,  also, 
In  not  excluding  said  Will  Book  A  which 
was  offered  for  the  purpose  of  fixing  the 
amount  of  the  estate  of  Mary  Howard  due 
her  by  Paul  Quattlebaum,  as  by  a  supposed 
decree  by  A  H.  Fort,  ordinary  of  Lexington 
district,  and  recOTded  therein.  If  even  the 
book  required  by  law  to  be  kept  by  the  Judge 
of  probate  for  purposes  of  this  kind  had  con- 
tained this  supposed  copy,  that  book,  we  sub- 
mit, could  not  be  offered  in  evidence;  cer- 
tainly not  this  one.  And  it  Is  subject  to  the 
further  objection  that  it  Is  wantii^  In  an 
esB^tial  particular,  to  wit,  not  under  the 
seal  of  the  court  (8)  That  his  homn-  erred 
in  finding  that  tbe  corpus  of  the  estate  in 
the  hands  of  Paul  Quattlebaum,  and  due 
Mary  Howard,  was  12,874.23.  (9)  If  even 
the  vrlll  should  have  been  proven,  then  we 
submit  that  the  court  erred  In  allowing  In- 
terest on  anything  more  than  the  corpus  of 
the  estete,  whatevw  that  migbt  be,  In  tbe 
hands  of  Paul  Quattiebaum,  certainly  not 
beyond  tbe  death  of  the  life  tenant,  to  wit, 
February.  1883.  aO)  If  tbe  wlU  should  have 
been  proven,  we  further  submit  that  the 
court  erred  in  allowing  Interest  on  anything 
more  than  the  corpus  of  the  estate,  what- 
ever that  might  be,  beyond  tbe  date  of  the  . 
filing  of  the  bill,  or,  at  most,  six  years  prior 
thereto." 

We  come  now  to  the  consideration  of  ap- 
pellants exceptiona 

After  carefully  considering  the  testimony 
In  thifl  case,  we  are  satisfied  that  the  facto 
relied  upon  by  the  circuit  Judge  fully  su» 
tain  his  finding  as  to  the  will  of  John  Quat- 
tlebaum, and.  tberefors  the  flnt  exception 
must  be  overruled. 

The  second  exceiiUon  polnte  out  no  specific 
mom,  and  is  too  general  for  consideration. 
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The  third,  fourth,  and  seventh  exceptions 
will  be  considered  together,  ^he  testlnjony 
was  competent,  because  It  was  the  best  evi- 
dence of  the  will  and  the  decree  therein  men- 
Uoned.    Hobbs  v.  Beard  (S.  C.)  21  S.  E.  306. 

We  will  next  consider  exceptions  5  and  6. 
The  amount  due  Mary  Howard  from  the  es- 
tate of  her  father,  John  Qnattlebaum,  was 
ascertained  years  ago,  and  we  do  not  see 
what  relevancy  the  questions  have  which 
are  raised  In  these  exceptions. 

We  will  next  consider  the  eighth  ezceptioo. 
This  court  Is  satisfied  that  the  facts  relied 
upon  by  the  circuit  Judge  also  fully  sustain 
his  finding  as  to  the  corpus  of  the  estate  of 
John  Quattlebanm,  due  Mary  Howard. 

Exceptions  9  and  10  will  be  considered  to- 
gether. We  are  satisfied  that  the  circuit 
judge  was  correct  as  to  the  manner  In  which 
the  decree  for  interest  was  given  against  the 
defendant,  and  these  exceptions  are  also 
overruled- 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  clrcnlt  court  b^  affirmed. 


(4e  8.  0.  128)  • 

LEONARD  T.  BROCKMAN  et  ah 

(Supreme  Conrt  of  Sonth  Carolina.   March  11. 
1896.) 

lAXDLOBD'a  Lux  —  EHfOKCBUB^fT  —  CXJLIH  AMD 

Dbl[vbrt— Nsw  Tkiau 

1.  Where  a  tenant  or  a  purchaser  fnnzi  him  la 
about  to  remove  and  sell  property  which  is  subject 
to  a  landlord's  lien,  a  warrant  may  issue  for  the 
enforcement  of  the  lien,  though  such  removal 
and  sale  is  without  any  fraudulent  intent. 

2.  Where  property  sold  by  a  tenant  subject 
to  a  landlord's  lien  ia  seized  by  the  landlord  by 
virtue  of  his  lien,  the  purchaser  cannot,  in  claim 
and  delivery,  recover  possession  of  the  property 
in  excess  of  what  is  necessary  to  pay  the  lien. 

3.  Grounds  for  recovery  cannot  be  urged  on 
motion  for  a  new  trial,  not  rehed  on  on  trial 
of  the  case. 

Appeal  from  common  pleas  dieuU  court 
of  Spartanbni^  county;  T.  B.  Fraser,  Judge. 

Action  by  T.  M.  Leonard  against  S.  V. 
Brodunan  and  another.  There  was  a  Judg- 
ment for  defendants,  and  plaintlfC  appeals. 

Bomar  &  Simpson,  for  appellant  Nichols 
&  Jones,  for  respondents. 

GARY,  J.  This  was  au  action  by  the 
plaintiff  for  claim  and  delivery  of  seven 
bales  of  cotton.  The  defendants,  in  their 
answer,  alleged  that  said  property  was  part 
of  the  cotton  raised  by  E.  N.  Rogers,  who 
executed,  with  defendant  S.  Y.  Brockman, 
an  agricultural  lien  over  the  same  on  the  6th 
day  of  March,  1893,  for  supplies  or  advances 
to  be  made  to  raise  said  crop,  and  the  sum 
of  $42  was  advanced  on  said  lieu;  that  said 
Hen  was  duly  Indexed  in  the  office  of  regis- 
ter of  mesne  conveyance  of  Spartanburg 
county,  In  which  county  the  said  parties  re- 
side, on  the  15th  day  of  March,  1893;  that 
on  proceedings  before  J.  J.  Oentiy,  trial  jus- 
tice, a  lien  warrant  was  issued  In  favor  of 
defmdant  S.  T.  Brockman  against  the  said 


E.  tH.  Rogers,  and  said  crop  was  seized  by 
virtue  of  the  same  by  Marlon  Thomas,  one 
of  the  defendants  herein,  special  constable 
appointed  for  the  purpose;  that  on  the  l!d 
day  of  December,  1893,  the  said  E.  N.  Rog- 
ers further  executed  a  chattel  mortgage 
over  said  cotton  to  defendant  S.  V.  Brock- 
man for  the  sum  of  $71,  which  was  past  due 
and  unpaid  at  the  time  of  said  seizure.  De- 
fendants admit  that  a  demand  for  said  prop- 
erty was  made  by  plaintifli's  attorneys,  but 
deny  that  any  prior  lien  was  set  up  In  said 
demand  as  a  basis  for  same.  Defendants 
deny  each  and  every  other  aUegatlMi  of 
the  complaint  The  case  contains  the  fol- 
lowing statement:  The  cause  came  to  trial 
at  October  term  of  court,  ISIH,  before  his 
honor.  Judge  Fraser,  and  a  Jury.  At  the 
trial  there  was  evidence  for  the  plaintiff 
tending  to  show  that  he  was  the  owner  of 
the  property  In  dispute,  having  bought  it 
from  one  £.  N.  Rogers,  who  at  the  time  of 
such  purchase  was  largely  indebted  to  plain- 
tiff. Plaintiff  claimed  that  this  purchase 
was  an  absolute  one,  and  that  Rogers  only 
required  blm  to  pay  Brockman's  lien  from 
the  proceeds  of  the  sale  of  cotton,  and  that 
such  purchase  was  made  before  the  execu- 
Uon  of  Brockifian's  mortgage.  There  was 
testimony  tending  to  show  this.  The  de- 
fendants claimed  that  the  sale  was  condi- 
tional, and  was  no  sale  onless  it  met  the  ap- 
proval of  Brockman.  There  was  testimony 
tending  to  show  this.  The  defendants  un- 
dertook to  Justify  their  possession  by  evi-. 
deuce  which  tended  to  prove  the  allega- 
tions set  up  in  their  answer,  namely,  that 
the  defendant  S.  V.'  Brockman  held  a  chattel 
mortgage  over  the  property  which  was  past 
due  at  the  time  of  the  seizure,  and  also  an 
agricultural  lien,  for  the  enforcement  of 
which  a  Hen  warrant  had  been  issued,  and 
executed  by  the  defendant  Marlon  Thomas. 
The  evidence  further  tended  to  show  that 
the  cotton  was  seized  at  the  town  of  Greers. 
where  it  had  been  hauled  by  the  plaintiff  for 
the  pu  rpoee  of  shipment  The  J  ury  re- 
turned a  verdict  in  favor  of  the  defendants. 
Thereupon  the  plaintiff  made  a  motion  for  a 
new  trial  on  the  minutes  of  the  court  on  the 
ground,  among  other  grounds,  that  the  evi- 
dence before  the  jury  (such  evidence  appear^ 
lug  in  the  mortgage  executed  by  Rogers  to 
Brockman,  on  December  2,  19^)  showed 
that,  at  least  a  part  of  the  cotton  In  dispute 
belonged  to  plaintiff  as  rent  The  motion 
for  a  new  trial  was  refused.  Thereafter 
Judgment  was  entered  In  favor  of  defend- 
ants, and  the  plaintiff  appealed  to  thlB  coon, 
upon  numerous  exceptions. 

The  first  exception  is  as  follows:  **In  re- 
fusing to  allow  the  plaintiff  to  Introduce  tes- 
timony to  show  that  he  knew  of  Bn>cknmo's 
lien,  and  his  removal  of  the  cotton  was  in 
good  faith,  and  with  the  Intention  of  seiilug 
the  cotton  and  paying  such  lien,  holding  that 
the  question  whether  or  not  the  proi>erty 
was  being  disposed  of  to  defeat  Brockman'* 
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Uen  was  not,  and  could  not  be  made,  one  of 
the  queBtiona  In  the  case,  and  In  chai^lns 
tlie  Jury  to  the  same  efGect"  The  case  of 
Sharp  T.  Palmer,  31  B.  O.  449.  10  S.  B.  98, 
shows  that  this  exception  cannot  be  snetain- 
ed.  and  renders  farther  dlscnsston  of  the 
question  nnnecessaiy. 

The  second  exertion  Is  as  follows:  "In 
charging  the  Jury  that  the  affidavit  npon 
whlf:h  the  Uen  warrant  was  Issued  was  suffi- 
cient, and  all  other  proceedings  regular,  and 
the  warrant  was  legally  Issaed."  This  ex- 
ception points  out  no  speclflc  error,  and  Is 
not  therefore  properly  before  this  court  for 
consideration.  We  may  say,  however,  that, 
after  a  careful  consideration  of  appellant's 
argument,  this  court  does  not  think  that  the 
grounds  urged  In  their  argument  are  tenable. 

The  third  exception  Is  as  follows:  "In 
not  holding  and  charging  the  Jury  that.  If 
they  believed  from  the  evidence  that  B.  M. 
Bogers  was  not  disposing  of  his  property  to 
defeat  Brockman's  Uen,  then  the  warrant 
was  no  protection  to  the  defendants,  and 
that  plalntlfT  had  the  right  to  raise  that  ques- 
tion In  this  acti(Hi."  No  request  seems  to 
have  been  made  to  this  effect  The  princi- 
ple, however,  for  which  the  appellant  con- 
tends, Is  in  conflict  with  Shaip  v.  Palmer, 
supra. 

The  fourth  exception  is  as  follows:  "In  In- 
structing the  Jury  that  even  If  plaintiff  had 
the  property  sold  to  him  before  this  action 
was  begun,  before  the  property  was  sold  by 
the  constable,  the  defmdants  would  be  en- 
titled to  a  verdict"  It  nowhere  appears  In 
the  case  that  the  presiding  Judge  so  Instruct- 
ed the  Jury. 

The  fifth,  sixth,  and  seventh  exceptions 
win  be  considered  together,  and  are  as  fol- 
lows: "(o)  In  refusing  to  charge  the  Jury 
that.  If  they  believed  from  the  evidence  that 
plaintiff  had  bought  the  property  in  dispute 
before  it  was  mortgaged  to  defendants  by 
Rogers,  then  plaintiff  was  entitled  to  recover 
all  the  cotton  or  the  balance  thereof,  except 
BO  much  as  was  necessary  to  paj  off  the  lien 
and  the  cost  of  enforcing  It  (6)  In  refusing 
to  charge  the  Jury  that  If  they  believed 
the  contract  between  plaintiff  and  Rogers 
was  that  the  cotton  was  sold  to  plaintiff  with 
the  understanding  that  be  should  pay  de- 
fendants* lien  fronl  the  sale  of  the  cotton, 
and  the  cotton  was  turned  over  to  plaintiff 
before  defendants'  mortgage  was  executed 
nnder  this  agreement  then  plaintiff  had  the 
right  to  recover  all  the  cotton  or  the  value 
thereof,  except  so  much  as  was  necessary  to 
pay  off  defendants'  lien  and  the  costs  of  en- 
forcing It  (7)  In  refusing  to  charge  the  Jury 
that  even  if  there  was  no  complete  sale  of 
the  cotton  by  Rogers  to  plaintiff,  if  the  cot- 
ton was  turned  over  to  plaintiff  before  de- 
fendants' mortgage  was  executed,  with  the 
understanding  that  plaintiff  was  to  sell 
it,  and,  after  paying  defendants*  Hea,  to 
pay  the  balance  of  the  money  on  bis  (plaln- 
tUT^)  daim,  and  plaintiff  was  in  possession 


of  ttie  cotton  nnder  this  agreement  when  It 
was  taken  from  him  by  defendant  Thomas, 
then  plaintiff  was  entitled  to  recover  all  of 
the  cotton  or  the  value  thereof,  except  so 
much  as  was  necessary  to  pay  off  defend- 
ants' Uen  of  $42  and  the  costs  of  enforcing 
It"  If  Brockman  had  a  Uen  on  the  property, 
to  secure  advances  made  to  Bogers  for  agri- 
cultural purposes  during  the  year  1803,  and 
the  plaintiff  had  actual  or  constructive  notice 
thereof,  before  alleged  sale  of  the  property 
to  him  by  Rogers,  then  the  right  of  Brock- 
man  to  seize  the  property  under  an  agricul- 
tural warrant  to  satisfy  his  Uen  was  para- 
mount to  the  aUeged  title  of  the  plaintiff. 
In  other  words.  If  Brockman  had  a  Uen  as 
aforesaid  when  the  cotton  is  aUeged  to  have 
been  sold  to  the  plaintiff,  then  the  seizure  of 
the  cotton  under  the  warrant  to  satisfy  said 
Uen,  had  relation  back,  at  least  to  the  time 
when  It  became  a  record,  and  thus  gave  a 
right  of  possession  In  the  defendants  para- 
mount to  that  in  the  plaintiff,  and  was  suffi- 
cient to  defeat  his  recovery  in  this  action  of 
claim  and  deUvery. 

The  eighth  exception  is  as  foUows:  "(8)  In 
refusing  to  charge  the  Jury  that  the  Uen  war- 
rant gave  the  defendant  Thomas  no  right  to 
levy  on  or  seU  more  of  the  cotton  than  was 
necessary  to  pay  off  the  Uen  and.  costs."  . 
This  seems  to  have  been  taken  under  a  mis- 
apprehension. Fnrthermore,  If  the  plaintiff 
had  requested  the  presiding  Judge  to  charge 
as  to  how  much  of  the  property  the  constable 
had  a  right  to  seU.  such  request  wonld  pie- 
sent  only  an  alMtract  question. 

The  ninth  exception  Is  as  follows:  "(9)  In 
refusing  to  grant  a  new  trial,  when  the  evi- 
dence showed  clearly  that  there  was,  at 
least  a  part  of  the  cottpn  In  dispute,  namely, 
so  much  thereof  as  was  due  to  the  plaintiff 
as  rent  which  the  plaintiff  bad  the  unques- 
tioned right  to  hold,  and  which  defendants 
had  no  right  to  take  from  him."  To  show 
that  this  exception  cannot  be  sustained,  it 
is  sufficient  only  to  say  that  no  sucb  ground 
was  reUed  upon  by  the  plalntUfi  in  the  trial 
of  the  case. 

The  tenth  exception  Is  as  foUows:  "(1<9 
In  instructing  the  Jury,  in  effect  to  bring  In 
a  verdict  for  the  defendants."  The  pre- 
siding Judge  did  not  so  Instruct  the  Jury,  ex- 
cept In  so  far  as  the  facts,  when  applied  to 
the  law  as  charged  by  his  honor,  showed  the 
defendants  were  entitled  to  a  verdict 

It  la  the  Judgment  of  this  court  that  the 
Judgment  of  Uie  tirenlt  court  be  aiBrmed. 


(«  &  a  i«) 

8IMHS  V.  PmLIilPS  et  aL 

(Supiema  Gonrt  of  Sontfa  Oarollna.   Uardi  11. 
1896.)  • 

Affsaublb  Obdeb — JuRiBDicnoHAi.  Ormnoir— 

VlMAI.  JUDOHBirT— RbPBBKKCB— AOTBOBITT 
OF  JOSOB  AT  SPBOIAL  TsBU. 

1.  An  sppral  raiiiog  a  Jnrisdictloiial  qnee- 
tlon  may  be  takea  from  an  order  refening  tfaa 
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caM  ta  a  mMter  to  take  tettfanonr,  before  the 
entry  of  a  final  jndfment 

2.  Iter.  St  f  2248,  proridea  that  eveir  judge, 
while  holding  circuit  court  in  any  circuit,  atiali 
bare  the  powerr  ol  the  judge  of  snch  circuit, 
and  may  determiDe  all  causes  and  motionB  which 
the  judge  residinr  in  such  drcuit  could  deter- 
mine; and  Code,  i  28,  proTidee  that  "no  cause 
shall  be  tried  at  ary  extra  term  of  the  court  of 
common  pleas  of  any  circuit,  unleu  said  cause 
■faall  have  previously  been  docketed,  upon  some 
one  of  the  calendars  of  the  last  preceding  regular 
term  of  said  couru"  Held,  that  the  latter  stat- 
ute precluded  a  circuit  judge,  at  an  extra  term, 
from  granting  an  order  of  reference  in  a  case 
not  docketed  a*,  the  preceding  regular  tetm,  Mc- 
Irer,  0.  J.,  diisenting. 

Appeal  from  common  pleas  circuit  court  of 
Baniwell  county;  R.  C.  Watts,  Judge. 

Action  by  Charles  CaixoU  Slmms,  adminis- 
trator of  the  estate  of  John  J.  Maher,  de- 
ceased, against  £L  V.  PhUUps  and  W.  H. 
Kennedy.  Krom  an  wder  *of  refermoe  made 
by  the  court  at  special  tetm,  defendant  rblt 
Hps  appeals.  Kerersed. 

S.  G.  Mayfleld,  for  appellant   Bates  & 

Simms,  for  respondent 

GART,  J.  This  is  an  action  brought  to 
foreclose  a  mortgage  executed  by  the  de- 
fendant E.  V.  PbUlips  to  the  late  John  J. 
Slaber.  The  defendant  W.  U.  Kennedy  was 
made  a  party  because  he  claimed  some  inter- 
est in  the  mortgaged  premises  subsequent  to 
the  rigbts  of  the  late  John  J.  Maber.  The 
only  answer  filed  In  the  case  was  that  of  E.  'V. 
Phillips.  The  following  statement  of  facts 
Is  set  forth  In  the  case:  '  At  the  time  of  the 
service  of  the  summons  and  complaint  the 
court  of  common  pleas  for  Barnwell  county 
would  have  been  In  session,  but  for  the  ill- 
ness of  bis  honor,  R,  C.  Watts,  presiding 
Judge  -of  the  Second  (Ircult;  the  date  of  said 
opening  of  the  court  of  common  pleas  for 
said  term  being  July  11,  1895.  Ou  the  — — 
day  of  July,  18U5,  bis  honor,  Henry  Mclver, 
chief  justice  of  the  supreme  court  of  this  state, 
ordered  an  extra  term  of  the  court  of  com- 
mon pleas  to  be  held  for  Barnwell  county,  and 
assigned  his  honor,  R.  C  Watts,  to  hold  said 
term.  His  honor,  R.  C.  Watts,  did  on  the 
19th  day  of  August  iSi)5.  open  said  court  of 
common  pleas  for  Barnwell  county  for  the 
transaction  of  all  such  business  as  came  with- 
in the  meaning  of  said  order.  On  the  said 
19th  day  of  August.  1895,  plaintiff's  attorney 
served  upon  defendant's  attorney  a  notice  of 
a  motion  of  reference  before  his  honor,  R.  G. 
Watts,  to  be  heard  on  the  23d  of  August 
1895;  and  on  said  date.  In  open  court  his 
honor,  R.  C.  Watts,  heard  said  motion,  and, 
against  the  objection  of  defendant's  [appel- 
lant's] attorney,  granted  an  order  of  refer- 
ence In  said  cause  to  A.  H.  Patterson,  master 
of  said  comity,  to  take  testimony  and  reinrt 
same  to  said  court  That  said  cause  bad 
been  docketed  after  the  opening  of  the  spe- 
cial court  without  the  knowledge  or  consent 
of  the  defendant's  attorney.  The  notice  of 
appeal  was  duly  given,  and  the  exceptions 
were  duly  served,  and  this  appeal  Is  now  be- 


fore this  court  upon  all  of  the  papers  in 
said  case.  The  said  motion  was  noticed  to 
be  heard  by  his  honor,  the  drcnlt  Judge,  at  his 
chambers,  in  Barnwell,  wherein  the  land 
sought  to  be  foreclosed  is  situate,  and  upon 
four  days'  notice  to  defendant's  attorneys, 
after  all  the  pleadings  had  been  made  up, 
and.  although  heard  In  open  court  was  heard 
as  a  chambers  motion,  and  without  reference 
to  the  case  being  on  the  calendar."  In  tbe 
order  of  bis  honor.  Chief  Justice  Mclver,  It 
was  provided  "that  an  extra  tarn  of  the  court 
of  common  pleas  for  the  county  of  Barnwell 
be  held  for  the  trial  of  all  cases  which  may 
be  heard  without  a  jury."  A  motion  was 
made  to  dismiss  the  appeal  In  this  case  on  the 
ground  that  it  was  prematurely  taken.  The 
appeal  presents  a  jurisdictional  question,  and 
therefore  it  was  not  necessary  for  the  appel- 
lant to  vmlt  until  there  was  a  final  order  of 
Judgment  in  the  case  befivre  appealing  to 
this  court 

We  will  now  consider  the  question  of  juris- 
diction, which  confronts  us  at  tbe  threshold 
in  this  case: 

The  defendant  B.  T.  Phillips  appealed  to 
this  court  on  the  following  exceptions:  (1) 
"Because  said  cause  was  not  properly  upon 
the  docket  of  the  court  of  common  pleas  for 
trial,  and  ttiat  said  cause  was  Improperly 
docketed;  having  been  docketed  without  the 
knowledge  or  consent  of  the  defendant  and 
after  tbe  opening  of  tbe  special  term  called 
by  his  honor,  Henry  Mclver,  chief  Justice  of 
this  state."  (2)  "Because  his  honor  erred  In 
granting  said  order  of  reference  at  chambers, 
against  the  earnest  protest  of  defendant  and 
without  the  consent  of  either  of  said  defend- 
ants." (3)  "Because  his  honor,  having  been 
appointed  to  hold  a  special  term  of  court  for 
Barnwell  county,  bad  no  authority  to  grant 
an  order  In  this  case;  this  cause  not  having 
been  docketed  for  trial  at  the  July  term  of 
court"  (4)  "Because  the  said  drctiit  Judge 
had  no  power  to  grant  an  order  of  reference 
in  foreclosure  causes,  at  chambers,  without 
the  consent  of  such  defendants  as  have  an- 
swered." (5)  "Because  said  circuit  judge  had 
no  power  to  hear  in  o[>en  court  any  motion  In 
any  cause  which  was  not  properly  docketed 
and  ready  for  trial." 

Section  2248  of  the  Revised  Statutes  pro- 
vides: "Every  Judge,  while  holding  the  cir- 
cuit court  for  Any  circuit  pursuant  to  the  pro- 
visions of  the  law  of  this  state,  «hall  be  in- 
vested with  powers  equal  to  those  of  the  Judge 
of  such  circuit  and  may  bear  and  determine 
all  causes  and  motions  and  grant  all  orders 
in  open  court  or  at  chambers  which  It  is 
competent  for  the  Judge  residing  in  such  cir- 
cuit to  hear,  determine  or  grant  any  law, 
usage  or  custom  to  the  contrary  notwlthstand- 
ing."  Section  28  of  the  Code  provides:  "No 
cause  shall  be  tried  at  any  extra  term  of  the 
court  of  common  pleas  of  any  circuit  unless 
tbe  said  cause  shall  have  previously  been 
docketed,  upon  some  one  of  the  calendars  of 
tbe  last  preceding  regular  term  of  said  court** 
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These  two  sections  should  be  construed  to- 
gether, and  section  28  of  the  Code  must  be  re- 
garded as  a  Umitatlon  upon  the  general  pow- 
ers of  circuit  Judges  when  only  an  extra 
term  of  court  Is  being  held.  The  extra  term 
of  court  la  ordered  because  the  business  of  the 
preceding  regular  term  of  court  has  not  been 
finished,  and  the  Intention  of  the  legislature 
was  to  limit  the  jurisdiction  ot  the  circuit 
judge,  when  presiding  at  an  extra  term  of 
the  court,  to  the  unfinished  business  of  the 
court-  We  are  therefore  of  opinion  that  the 
order  of  his  honor,  Jndge  Watts,  was  appeal- 
aUe,  and  that  the  court  below  was  without 
jurladlction  to  giant  the  ((H-der  of  reference. 
An  order  has  heretofore  been  filed  refusing 
the  motion  to  dismiss  tbe  appeal.  It  is  the 
judgment  of  this  court  that  the  order  appeal- 
ed f^rom  be  lerened. 

McIVEB,  O.  J.  (dissenting).  The  facts  In 
this  case  are  ao  fully  and  fairly  stated  in  tbe 
<^tnlon  of  Bir.  Justice  Gary  aa  to  supersede 
tbe  necessity  of  repeating  them  here.  I  de- 
sire, however,  to  call  attention  to  two  facts 
which  appear  In  the  case,  as  to  which  there 
Is  no  dispute:  First,  that  the  motion  was 
noticed  to  be  heard  at  chambers,  "after  all 
the  pleadings  had  been  made  up,"  of  which 
due  notice  was  given;  second,  that  the  mo- 
tion **was  heard  as  a  chambers  motion," — 
for,  although  the  motion  was  in  fact  beard  by 
the  Judge  wliUe  on  the  bench,  yet  It  was 
manifest  that  this  was  done  simply  as  a  mat- 
ter of  convenlenpe.  Indeed,  the  counsel  foi^ 
appellant,  in  his  argument  here,  had  very 
properly  conceded  that  the  motion  should  be 
lesarded  aa  beard  at  chambers,  and  two  of 
bis  grounds  of  ^ipeal  are  based  upon  that 
assumption. 

Under  the  conceded  facts,  It  seems  to  me 
that  only  two  questions  are  presented  for  de- 
cision: (1)  Wbetber  an  order  of  reference, 
in  an  action  for  the  foreclosure  of  a  mortgage 
of  real  estate,  *^o  talce  and  report  the  testi- 
mony," can  be  granted  by  a  Judge  at  cham- 
bers without  tbe  consent  of  the  parties.  <2) 
Whether  his  honor.  Judge  Watts  (wbo  Is  the 
judge  of  tbe  Fourth  Judicial  circuit),  while 
holding  a  special  term  of  tbe  court  of  com- 
mon pleas  under  an  assignment  made  by  the 
cbtef  Jn8tic(^  had  jurisdiction  to  grant  the 
order  appealed  from. 

Tbe  first  question  is  concluded  by  the  stat- 
utory provisions  upon  the  subject,  especially 
when  read  In  tbe  light  of  the  decisions  con- 
struing such  statutory  provisions.  Section 
2122  of  tbe  General  Statutes  of  1882,  drlglnal- 
ly  enacted  In  1868  (14  St  at  I^ge,  IZi).  and 
now  incorporated  In  tbe  Revised  Statutes  of 
1S03  as  section  2244,  reads  as  follows:  "The 
drenlt  courts  sliaU  be  deemed  always  open 
for  tbe  purpose  of  issuli^  and  returning 
mesne  and  final  process  and  commissions, 
and  fbr  msthig  and  directing  all  Interlocutory 
motions,  orders,  rules  and  other  proceedings 
•Wbatever,  preparatory  to  tbe  bearli^  of  all 
causes  pmdlng  therein  ivcm  their  merits; 


and  it  shall  be  competent  for  any  judge  of  the 
said  courts,  upon  reasonable  nodce  of  the 
parties,  in  the  clerk's  office  or  at  chamba^ 
and  in  vacation  as  well  as  In  term,  to  make, 
direct  and  award  ail  such  process,  commis- 
sions and  intei^ocutory  orders,  rules  and 
other  proceedings,  whenever  the  same  are 
not  grantable  of  course,  according  to  the 
rules  and  practice  of  the  court."  Section  402 
(orlglnaUy  section  4l7)  of  the  Code  reads  as 
follows:  "(1)  An  application  for  an  order  Is 
a  motion.  (2)  Motions  may  be  made  to  a 
Judge  or  Justice  out  ot  court  except  for  a  new 
trial  on  tbe  merits."  These  provisions  have 
been  construed  In  Edwards  v.  Edwards,  14 
S.  C.  11,  to  authorize  a  Judge  at  chambers  to 
grant  a  motion  for  leave  to  file  a  supple- 
mental complamt,  provided  notice  of  such 
motion  be  giren;  In  Olawson  v.  Hutchinson, 
Id.  CI 7,  not  to  authorize  a  Judge  at  cham- 
bers to  grant  a  motion  for  a  new  trial,  prac- 
tically on  the  merits;  in  Cureton  v.  "Dargan, 
12  S.  C  122,  to  authorize  a  Judge  at  chambers 
to  grant  a  motion  to  dissolve  an  attachment; 
In  Segler  v.  Coward,  24  S.  0. 119,  to  author^ 
ize  a  Judge  at  chambers  to  grant  a  motion  to 
vacate  a  warrant  Issued  by  the  clerk  to  en- 
force an  agricultural  Hen.  In  that  case,  after 
referring  to  tbe  provisions  of  section  402  of 
the  Code,  as  above  set  out,  the  following  sig- 
nificant language  Is  found:  "As  this  was 
clearly  not  a  motion  for  a  new  trial  on  the 
merits,  we  think  that  tbe  statute,  in  terms, 
authorized  It  to  be  beard  at  chambers,"— 
cleariy  Implying  that  a  motion  for  any  pur- 
pose, except  for  a  new  trial  on  tbe  merits, 
might  be  beard  at  chambers,  unless  It  be  a 
motion  for  a  perpetual  Injunction  (Homeaby 
V.  Burden,  9  8.  C  303),  which,  of  course,  in- 
volves tbe  merits.  And  finally,  in  Ellen  v. 
Ellen,  26  S.  C.  99,  1  8.  a  413,  It  was  held  that 
a  Judge  at  chambers  has  tbe  power  to  grant 
a  motion  to  amend  the  complaint  In  that 
case  Simpson,  C.  J..  In  delivering  tbe  opinion 
of  the  court  after  setting  out  tbe  provisions 
of  section  2112  of  the  General  Stotutes  of 
188%  as  above,  uses  this  languaxe.  which  Is 
very  appropriate  to  the  present  inquiry: 
"This  section.  It  Is  true,  does  not  expressly 
give  to  a  judge  at  chambers  the  power  to 
amend  a  complaint;  but  we  think  tbe  gen- 
eral power  given  to  make,  direct  and  award 
process,  commissions,  and  interlocutory  -  or^ 
ders,  and  other  proceedings  whatever,  prepare 
atoiy  to  the  bearing  of  all  cases  pending  in 
the  courts,  necebsarily  Includes  the  power 
to  amend  a  complaint  Tbe  terms  'other  pro- 
ceedings wbatevbT*  are  very  broad  and  ex- 
tensive, and  were  no  doubt  Intended  to  in- 
clude all  orders  necessary  to  prevent  delay 
at  tbe  bearing."  It  seems  to  me  very  clear 
that  the  very  object  of  the  section  was  to 
enable  a  circuit  judge  at  chambers  to  grant 
all  such  preliminary  orders  as  were  necessary 
or  calculated  to  facilitate  the  bearing  of  cases 
upon  tb^r  mert*s  when  tbe  proper  time  ar^ 
rived  tar  that  purpose;  and  surely  an  orde^ 
of  reference  to  take  and  report  the  testimony 
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In  an  action  for  the  foreclosure  of  a  mortgage 
was  Just  such  an  order  as  was  there  con- 
templated. I  do  not  see,  therefore,  how  it 
con  be  doubted  tliat  his  honor,  Judge  Aldrlch 
(wbo  is  the  Judge  of  the  Second  circuit, 
wberelo  the  action  arose  and  was  pending), 
would  have  bad  full  power  to  grant  the  or- 
der In  question. 

a^hls  brings  us  to  the  second  Inqtiiry  aboTe 
stated,  viz.  wbetber  Judge  Watts,  wblle  hold- 
ing the  court  for  Barnwell  county,  in  the 
Second  circuit,  under  an  assignment  made  by 
the  chief  Justice,  had  the  power  to  grant  the 
order  appealed  from.  This  question  is  like- 
wise concluded  hj  the  express  terms  of  the 
statute  upon  the  subject  Section  2113  of  the 
General  Statutes  of  1SS2,  incorporated  in  the 
Revised  Statutes  of  1893  as  section  2248. 
rqadfl  as  follows:  "Every  Judge,  while  hold- 
ing the  circuit  court  for  any  circuit  pursuant 
to  the  provisions  of  the  law  of  this  state,  shall 
be  Invested  with  powers  equal  to  those  of 
the  Judge  of  such  circuit,  and  may  hear  and 
determine  all  causes  and  motions  and  grant 
all  orders  In  opt:n  court  or  at  chambers  which 
It  Lb  competent  foi  the  Judge  residing  In  such 
clrctiit  to  hear,  determine  or  grant,  any  law, 
nsage  or  custom  to  the  contrary  notwith- 
standing." Now,  it  Is  not,  and  cannot  be,  dis- 
puted that,  at  the  time  of  granting  the  order 
In  question.  Judge  Watts  was  holding  the 
court  for  the  county  of  Barnwell,  one  of 
the  countied  embraced  within  the  Second  cir- 
cuit, "pursuant  to  the  provisions  of  the  law 
of  this  state";  and.  If  so,  then,  by  the  ex- 
press terms  of  the  section  above  quoted,  he 
was  "invested  with  powers  equal  to  those  of 
the  Judge"  of  the  Socond  circuit  (Judge  Aid- 
rich);  and  if,  as  has  been  shown,  Judge  Aid- 
rich  would  have  had  the  power  to  grant  the 
order  in  question,  it  is  impossible  for  me  to 
understand  why  Judge  Watts  did  not  have 
a  like  or  equal  power.  It  is  said,  bowever, 
that  section  28  of  the  Code  of  Procedure,  pro- 
viding for  the  holding  of  special  or  extra 
terms  of  the  courts  of  common  pleas  or  gen- 
eral sessions  "whenever  bo  ordered,  either  by 
the  chief  Justice  or  by  the  circuit  Judge  at  the 
time  holding  the  circuit  court  of  the  county 
for  which  the  extra  term  may  be  ordered," 
contains  tb<'  following  provision,  which  It  is 
claimed  mvst  be  regarded  as  a  limitation  up- 
on .  the  gen  'ral  powers  conferred  upon  the 
circuit  Judge  by  the  terms  of  the  section  of 
the  Uevised  Statutes  above  quoted,  when  only 
an  extra  term  is  being  held.  The  provision 
tbuB  relied  upon  reads  as  follows:  "No  cause 
shall  be  tried  at  any  extra  term  of  the  court 
of  common  pleas  for  any  circuit  unless  the 
said  cause  shall  have  been  previously  dock- 
eted upon  some  one  of  the  calendars  of  the 
last  preceding  regular  term  of  said  court" 
Of  this  provision  two  things  must  be  observ- 
ed: (1)  That  the  limitation  therein  contained 
applies  as  well  to  the  Judge  of  the  circuit 
within  which  such  extra  term  is  beli^  held 
as  to  the  Judge  of  any  other  circuit  who  may 
aiBlgned  to  taHA  neb  extra  turn,  and 


hence  the  provision  cannot  be  regarded  as 
making  any  dlsttiotlon  whatever  between  the 
Judge  of  the  circuit,  and  the  Judge  of  some 
other  circuit  who  may  be  assigned  to  hold 
such  extra  term.  (2)  And.  what  Is  more  Im- 
portant the  limitation  is  confined  In  express 
terms  to  one  single  thing,— the  trial  of  any 
cause  not  previously  docketed  on  some  one 
of  the  calendars  of  the  preceding  regular 
term,— "No  caua<«  shall  be  tried,"  etc,  and 
there  Is  not  a  word  limiting  the  pow«  of 
the  Judge  holding  the  extra  term  to  grant 
motions,  etc.,  previously  conferred  in  expresB 
terms  by  the  section  of  the  Revised  Stat- 
utes above  quoted  ■  So  that  while,  under  the 
limitation  contained  In  section  28  of  the  Code, 
Judge  Aldrlch,  while  holding  an  extra  term 
of  the  court  for  any  county  within  his  cir- 
cuit, could  not  try  any  cause  unless  It  had 
been  previously  docketed  on  some  one  of  the 
calendars  of  the  last  preceding  regular  term, 
there  is  nothing  forbidding  him  to  hear  mo- 
tions and  grant  ordetB  at  chambers;  and,  if 
there  is  nothing  forbidding  him  to  do  so,  then 
there  Is  nothing  to  forbid  the  Judge  of  any 
other  circuit  while  holding  a  court  within 
the  Second  circuit  who  Is  expressly  "invest- 
ed with  powers  equal  to  those  of  the  Judge 
of  such  circuit."  from  hearing  all  such  mo- 
tions and  granting  all  such  orders  at  cham- 
bers as  the  Judge  of  the  Second  circuit  might 
hear  and  grant  at  chambers.  I  am  onable, 
therefore,  to  concur  in  the  conclusion  that 
Judge  Watts  had  no  Jtulsdlction  to  gmnt  the 
order  appealed  from,  and,  .on  the  contzaiy, 
think  hia  order  should  be  affirmed. 


(«  &  o.  IM) 

FLOYD  V.  FIjOTD. 

(Supreme  Coort  of  South  CJaroKna.   BCarch  12, 

1896.) 

ExcBPTioir  TO  Habtbr'b  RspORi^urrioiKcoT— 
OaiBCTioK— WaiVbr. 

1.  Ad  exception  to  a  mastei'a  report  "In 
finding  that  all  the  parol  testimony  sabmitted  by 
defendEDt  tending  to  establish  his  claim  to  lana 
was  Incompetent '  !■  too  general  to  be  comiid- 
ered. 

2.  A  question  not  presented  to  the  trial  court 
will  not  be  conridered  on  appeal,  especially  where 
it  Is  not  raised  by  the  exceptions. 

Appeal  from  common  ideas  drcnlt  conzt  of 
Spartanburg  county;  W.  C.  Behet.  Jndge. 

Action  by  Amanda  Floyd  against  A.  IX 
Floyd  to  recover  posses^n  of  certain  real  es- 
tate, and  for  other  relief.  From  tbe  Judg- 
ment rendered,  defendant  appeals.  Affirmed. 

Nicholls  &  Jones,  for  appellant  Bomar  ft 
Simpson,  for  respondoit. 

McIVER,  a  J.  The  plaintiff  brought  this 
action  to  recover  possessicm  of  certain  real 
estate,  about  40  acres  of  land,  alleged  to  be  in 
the  possession  of  the  defendant  and  of  which 
he  wrongfully  withholds  the  possession  from 
the  plaintiff.  In  tlie  comitfaint  it  Is  alleged 
that  both  plaintiff  and  defendant  dalm 
thEoui^  a  common  Moroe  of  tltie^  one  Jack 
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Floyd,  who,  It  Is  allied,  bonght  tbe  land  from 
one  Jamefl  Rogers.  The  defendant.  In  his  an- 
swer, admits  that  Iwth  parties  claim  through 
a  common  source,  as  alleged  tn  the  com- 
plaint; that  the  legal  title  to  the  laAd  was  In 
the  said  Jack  Floyd,  at  tbe  time  of  his  deatb. 
and  that  It  descended  to  the  plalntifl  as  hia 
only  heir  at  law;  but  he  claims  that  he  has 
an  equitable  title,  not  only  to  tbe  40  acres  In 
bis  possession,  but  also  to  the  remaining  40 
acres  In  tbe  possession  of  tbe  plalntUt,  under 
a  verbal  contract  with  said  Jack  Floyd,  made 
In  his  lifetime,  of  which,  be  alleges,  there 
was  such  a  part  p^ormance  as  would  tiike 
the  case  out  of  the  statnte  of  frauds  and  en- 
title bim  to  a  decree  for  spedQc  performance. 
Wherefore  he  asks  judgment— "First,  that  the 
complaint  be  dismissed,  with  costs;  second, 
that  the  land  described  In  the  complaint  be 
adjudged  to  be  his  fee,  and.  If  the  legal  title 
be  found  to  be  in  the  idalntiff,  that  she  be  re- 
quired to  execute  to  bIm,  his  belrs  and  as- 
signs, a  good  and  sufficient  deed  therefor; 
third,  for  the  costs  of  this  proceeding,  and  for 
such  other  and  further  relief  as  to  the  court 
may  seem  Just  and  right."  By  consent,  an 
order  was  granted  referring  It  to  tbe  master 
to  bear  and  determine  aU  the  Issues  In  this 
action;  and  that  officer  took  the  testlmoi^, 
which  is  set  out  In  the  case,  and  made  bis  re- 
port, holding  that  the  legal  title  to  the  land 
was  In  the  plalntlCT,  and  that  she  was  enti- 
tled to  Jud^nnent  for  the  possession  thereof. 
He  also  held  that,  even  admitting  all  of  the 
testimony  adduced  for  defendant,  Bome  of 
which  he  bad  ruled  to  be  incompetent,  the 
defendant  bad  failed  to  establish  tbe  equitable 
title  set  up  by  bim  in  his  answer.  To  that 
report  tbe  defendant  filed  exceptions,  two  of 
■which  are  as  fcdiows:  "In  finding  that  all  the 
parol  testimony  submitted  by  defendant  tend- 
ing to  establish  hia  claim  to  the  land  was 
Incompetent."  "In  finding,  and  reporting  as 
m  fact,  that,  even  admitting  all  the  testimony 
produced  for  defendant.  It  does  not  suffi- 
ciently establish  his  claim,  as  set  up,  to  any 
part  of  the  land,  thereby  reporting  as  to  a 
matter  of  fact  on  a  hypothetical  case  not  be- 
fore talm."  Tbe  case  was  heard  by  his  honor, 
Judge  Benet,  upon  this  report  and  the  excep- 
tlims,  who  rendered  hia  decree  confirming  the 
report  of  tbe  master,  and  rendering  Judg- 
ment In  favor  of  the  plaintiff.  In  his  decree 
Judge  Benet  uses  this  language:  "The  mas- 
ter was  right  in  excluding  tbe  testimony  ex- 
clnded  by  him;  but,  even  If  such  testimony 
bad  been  admitted,  the  result  would  be  the 
same,  because  such  testimony  does  not  estab- 
lish the  defendant's  right  to  any  part  of  the 
land."  .  From  this  Judgment  defendant  ap- 
peals upon  the  following  grounds:  "(1)  In 
holding  that  the  master  was  right  in  exclud- 
ing tbe  testimony  offered  by  tbe  defendant 
which  was  excluded  by  him.  (2)  In  holding 
that.  If  such  testimony  had  been  admitted.  It 
doss  not  estBbltsh  tlw  defendant's  tight  to 


any  part  of  tbe  land.  In  holdli^  that  the ' 
title  to  tbe  land  is  In  the  plaintiff,  and  that 
she  Is  entitled  to  the  Immediate  possession 
thereof  from  the  defendant,  with  costs.  (4) 
In  holding  that  the  defendant  [evidently  a 
mistake  for  plaintiff]  was  entitled  to  all  the 
land  in  dispute.  (5)  In  decreeing  that  the 
master's  report  be  confirmed.  (6)  In  not 
holding  that  the  defendant  was  entitled  to  at 
least  tbe  40  acres  that  he  was  In  possession 
of,  with  costs.  (7)  In  giving  plaintiff  Judg- 
ment against  the  defendant  for  costs." 

Inasmuch  as  it  Is  very  clear,  from  the 
pleadings  and  evidence,  that  the  plaintiff 
holds  tbe  legal  title  to  tbe  land  In  dilute,  she 
would  unquestionatily  be  entitled  to  recover 
unless  tbe  defendant  has  made  out  his  .eq- 
uitable defense.  That  depends  entirely  upon 
a  question  of  fact,  unless  tbe  exceptions  raise 
a  legal  question  as  to  tbe  competency  of  the 
testimony  which  was  excluded  both  by  tbe 
master  and  tbe  circuit  Judge.  In  the  first 
place,  the  exceptions  which  are  assumed  to 
raise  that  question  are  too  general  to  be  con- 
sidered by  this  court  Adler  v.  Cloud,  42 
8.  C.  at  page  281,  20  S.  W.  893.  And,  In  the 
second  place,  both  tbe  master  and  circuit 
Judge  have  held  that,  even  if  the  excluded 
testimony,  which,  according  to  the  proper 
practice,  was  taken  on  a  separate  sheet,  and 
set  forth  In  the  case,  be  considered  as  com- 
petent, still  the  defendant  has  failed  to  make 
out  bis  defense.  So  that,  after  all.  It  Is  a 
mere  question  of  fact;  and  we  think  tbe  con- 
current finding  of  the  .master  and  circuit 
Judge  is  fully  supported  by  the  testimony. 
While  we  have  carefully  examined  all  this 
testimfmy,  as  well  that  which  was  held  to  be 
incompetent  as  that  which  was  admitted,  we 
do  not  think  it  would  serve  any  useful  pur- 
pose to  go  into  any  detailed  consideration  of 
the  evidence,  as  we  are  entirely  satisfied  with 
tbe  conclusion  reached  by  tbe  circuit  Judge. 

In  the  argument  here,  counsel  for  appellant 
have  raised  a  point  which  was  not  presented 
to  or  considered  either  by  the  master  or  the 
circuit  Judge,  and  which,  therefore.  Is  not 
properly  before  this  court,  especially  as  that 
point  is  not  raised  by  any  of  the  exceptions 
either  to  the  report  of  tbe  master  or  the  Jtidg- 
ment  of  the  circuit  judge.  Tbe  .point  re- 
ferred to  is  that  the  defendant  had  set  up  a 
counterclaim  to  which  there  was  no  reply, 
and  hence  the  all^ations  of  the  answer  must 
be  accepted  as  true.  While  this  point,  as  has 
been  said,  is  not  properly  before  us  for  con- 
sideration, and  will  not,  therefore,  be  either 
considered  or  decided  definitely,  yet  we  may 
say  that  it  is  at  least  doubtful  whether  the 
answer  does  set  up  a  Counterclaim,  and  it  Is 
quite  certain  that.  If  It  did,  there  was  no  de- 
mand, and  no  notice  ct  such  demand,  for 
judgment  thereon  as  is  contemplated  by  sec- 
tion 175  of  the  Oode  of  Civil  Procedure.  The 
judgment  of  this  court  Is  that  the  judgment 
of  the  circuit  court  be  affirmed. 
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m  a.  c.  18S) 

ELIAS  T.  BNTBRPRISB  BUILDING  & 
LOAN  ASS'N. 

(Sapnine  Co  art  of  Sooth  Oarolina.    March  14, 
1896.) 

PowBB  or  Attobkbt  or  iKaAXC  Pbbbon— Khowlt 

BDOB  or  I:(UN1TT— COXTKAOn  WITB 

Tbibd  Fbrsoit. 
Where  a  wife,  ezecnting  a  power  of  at- 
torney to  her  hasband,  is  at  the  time  insane,  to 
his  knowledge,  one  to  whom  be  transfers  a  note 
belonging  to  her  uannot  daiin  it  aa  against  her» 
though  the  mooeT  recelred  therefor  was  ex- 
pended in  extiiigiiishiDg  daims  against  her,  un- 
less they  were  valid  claims,  which  wou]d  not  be 
the  case  with  debts  contracted  by  the  husband 
under  the  power  of  attorney. 

Appeal  irom  commom  pleas  circuit  court  of 
Kershaw  county;  James  Aldrich,  Judge. 

Action  oy  Edward  D.  Elias.  by  M.  Kallsky, 
hla  guardian  ad  litem,  against  the  Enterpilae 
Building  &  Loan  Association,  for  which  David 
WoUe,  guardian  of  Julia  Herman,  was  substi- 
tuted as  defendant  Judgment  for  plaintiff. 
Defendant  appeals.  Reversed. 

Defendant's  exceptions  were  as  follows: 
"(1)  That  his  honor  failed  to  charge  the  jury 
as  requested  in  defendant's  second  request  to 
charge:  'If  the  Jury  believe  that  said  Julia 
Herman  was  insane  at  the  time  that  the  pow- 
er of  attorney  was  executed,  same  was  void, 
whether  plaintiff  had  notice  of  such  Insanity 
or  not.'  (2)  That  his  honor  erred  in  charging 
the  Jury  that  Julia  Herman  was  bound  by  the 
acts  of  Abe  Herman,  even  though  said  Jidia 
Herman  was  Insane  when  the  power  of  attor- 
ney was  executed,  and  when,  as  alleged,  the 
note  was  transferred,  unless  the  plalntlCT  bad 
notice  of  such  insanity.  (3)  That  his  honor 
erred  in  failing  to  charge  the  jury  aa  request- 
ed in  defendant's  fourth  request  to  charge, 
and  in  charging  the  Jury,  Instead,  that,  even 
though  Julia  Herman  was  insane  when  the 
alleged  power  of  attorney  was  executed,  the 
money  alleged  to  have  been  paid  by  plaintiff 
to  Abe  Herman  was  paid  and  expended  in  the 
business  of  Julia  Herman,  and  was  used  for 
her  benefit,  unless  the  plaintiff  had  notice  of 
the  insanity  of  Julia  Herman.  (4)  That  his 
honor  erred  in  failing  to  charge  the  Jury  de- 
fendant's fifth  request  to  charge:  'If  the  de- 
fendant proves  that  Julia  Herman  was  In- 
sane at  a  time  prior  to  the  execution  of  the 
power  of  attorney,  the  burden  of  proof  then 
devolves  on  the  plaintiff  to  show  that  she  was 
sane  when  the  power  of  attorney  was  execut- 
ed.' (5)  That  his  honor  erred  in  calling  to, the 
attention  of  the  Jury  the  date  of  the  inquisi- 
tion of  lunacy  (August  21,  1893),  and  not  re- 
ferring to  any  of  the  other  evidence  of  in- 
sanity. (6)  That  his  honor  erred  ta  not  stat- 
ing to  the  Jury  the  law  of  Insanity,  and  ex- 
plaining to  them  such  law  as  bearing  upon  the 
evidence  Introduced  by  tin  defendant.  (7) 
That  bis  honor  erred  In  charging  the  Jury  In 
practically  withdrawing  from  the  Jury  the 
question  as  to  the  insanity  of  Julia  Herman, 
and  in  confining  their  attention  to  the  ques- 
tion of  notice  of  such  Inaani^  by  the  plaintiff. 
That  his  honor  erred  tn  stating  to  the  Jury 


Tery  folly  the  case  of  the  plaintiff,  while  It  li 
respectfully  submitted  that  be  failed  to  state 
to  the  Jury  the  case  of  the  defendant,  and  to 
explain  to  the  Jury  the  nature  of  the  defense, 
the  law  bearing  thcrem,  end  the  rdevancy  of 
the  eTldence  offered."- 

J.  T.  Blay  and  W.  M.  Shannon,  for  appellant 
Lee  ft  Molse,  for  respondent 

OART,  J.  Abe  Herman  and  Julia  Wolfe 
were  married  on  the  21st  of  June.  1883,  and 
Immediately  went  to  AsbevUle,  N.  G.  Two 
days  after  the  marriage,  a  phyticlan  was 
called  to  visit  Mrs.  Herman,  and  found  ha 
suffering  with  acute  mania.  Abe  Herman  re- 
turned to  Sumter  with  bis  wife  about  the  1st 
of  July,  1893.  Mrs.  Herman  executed  a  pow- 
er of  attorney  on  the  tith  of  July,  1883,  ai>- 
polntlng  Abe  Herman  her  attoiney,  with  full 
power  to  transfer  her  notes  by  indorsement, 
and  to  conduct  a  mercantile  business  for  her, 
Thereafter,  upon  affidavit  of  Marion  Molse. 
Esq.,  proceedings  were  instituted,  which  re- 
BQlted  In  having  Mr&  Herman  adjudged  of  un- 
sound mind  on  the  21st  of  August,  18»3,  and 
sent  to  the  lunatic  asylum,  where  she  still  re- 
mains. Among  the  effects  of  Mrs.  Herman 
was  the  note  in  suit  In  this  action,  dated  Ist 
July,  1892,  for  (250,  and  doe  6th  November, 
1883.  On  the  12th  of  August  1883.  Abe  Her- 
man transferred  his  note  to  the  plaintiff  by 
writing  the  name  of  Julia  Herman  on  the  back 
of  It  About  this  time  Abe  Herman  disap- 
peared from  the  state,  and  the  family  bas  not 
heard  from  him  since.  This  action  was  orig- 
inally commenced  against  the  Enterprise 
Building  &  Loan  Association,  but  by  order  of 
the  court  David  Wolfe,  guardian  of  Julia 
Herman,  was  substituted  as  defendant  In  tbe 
place  of  said  association.  The  association  bas 
paid  the  money  Into  court  aiid  no  longer  bas 
any  hiter^  in  tbe  termination  of  the  action. 
David  Wolfe,  as  guardian,  answered  the  com- 
plaint setting  up  the  defense  of  fraud,  and 
that  Mrs.  Herman  was  of  nnsound  mind  at 
tbe  time  the  power  of  attorney  was  executed. 
Tbe  case  was  tried  before  his  honor,  Judge 
Wltherspoon,  and  a  jury;  and  David  Wolfe 
has  appealed  to  this  court  from  tbe  judgment 
rendered  in  favor  of  tbe  plaintiff,  upon  excep- 
tions which  will  be  set  out  In  the  report  of 
the  case.  Abe  Herman  owed  the  plaintiff  |30 
when  be  transferred  the  note  to  htm.  This 
amount  was  deducted,  and  Atw  Herman  only 
received  $220  In  money  from  the  plaintiff. 
The  testimony  Is  confilcting  as  to  what 
amount  If  any,  of  tbe  $220,  was  expended  by 
Abe  Herman  for  the  benefit  of  the  mercantile 
business.  Dr.Burroughs,tbeph7slcfanwtiowas 
called  to  Tlsit  Mrs.  Herman  at  AsbevUle,  told 
her  husband  that  in  his  opinion,  she  was  in- 
sane, and  advised  her  husband  to  bare  ber 
placed  in  an  asylum  for  tbe  Insane,  as  the  only 
hope  of  her  recovery.  Dr.  Bnrronghs  also  testi- 
fied that  he  did  not  think  Mrs.  Herman  could 
have  possibly  become  sane  enough  by  the  6th 
of  July  ensuing,  or  even  by  the  1st  of  August. 
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tbe  time  when  he  was  Informed  she  was  sent 
to  the  asylam.  TesttinoDy  was  introdnced  to 
■how  tbat  David  Wolfe,  guardian,  under  the 
advice  of  Marion  Molse,  Esq.,  as  his  attorney, 
returned  the  goods  to  tbe  parties  from  whom 
Abe  Herman  had  bought  them,  as  far  as  possi- 
ble, and  endeavored  to  repudiate  theactsof  Abe 
Herman  relative  to  the  mercantile  business. 
Among  other  tblngs,  the  presiding  Judge  char- 
ged the  Jury  as  follows:  "What  position  does 
Ellas,  tbe  plaintiff,  occupy  In  this  court.  If  you 
conclude  that  this  woman  was  Insane  at  the 
time  she  executed  this  power  of  attorney? 
If  he  liad  no  knowledge  of  it,  and  paid  his 
money  for  tbe  note,  and  this  woman,  on  her 
business  In  Sumter,  d^ved  direct  or  Imme- 
diate benefit  from  It,  I  charge  you  that  ac- 
cording to  my  conception  of  the  law,  be  can 
recover.  If  the  plaintiff  had  any  knowledge 
of  her  incapacity,  at  the  time,  to  sign  this 
power  of  attorney,  then  he  cannot  recover  in 
this  action;  but  If  you  conclude  that  he  had 
no  knowledge  of  her  Incapacity,  although  you 
may  conclude  that  she  was  Incapable  at  tbe 
time  <tf  contracting,  if  be  applied  tbe  value 
of  that  note  to  Herman,  and  Herman  applied 
tbat  money  for  the  benefit  of  Julia,  to  the 
liquidation  of  her  debts,  to  the  relief  of  the 
store  buslnesfl,  then  I  charge  you  tbat  be  is 
entitled  to  recover.  But  It  is  lncumb«it  upon 
yon  to  be  satisfied  upon  that  point  by  tbe 
preponderance  of  the  evidence,  that  Is.  that 
tbe  money  was  paid  honestly,  bona  fide,  with- 
out any  knowledge  of  any  want  of  mental  ca- 
pacity of  this  woman,  and  not  only  that  tbe 
money  was  paid,  but  that  It  was  expended  by 
Abe  Herman,  for  tbe  benefit  of  Julia  Her- 
man's business  transactions,  under  that  power 
of  attorney." 

The  presiding  Judge  assumed  as  a  fact  that 
Mrs.  Herman  was  the  principal  In  the  mercan- 
tile business,  which  was  conducted  under  the 
name  and  style  of  Abe  Herman,  agent,  by  vir- 
tue of  said  power  of  attorney,  whereas  the 
validity  of  Abe  Herman's  mercantile  transac- 
tions, under  the  power  of  attorney,  as  well  as 
of  tbe  transfer  of  said  note  by  Indorsement, 
depended  upon  the  legality  of  the  power  of 
attorney.  If  Mrs.  Herman  was  insane  at  the 
time  she  executed  tbe  power  of  attorney,  and 
Abe  Herman  had  knowledge  of  this  fact  then 
the  mercantile  transactions  and  tbe  debts  con- 
tracted by  Abe  Herman  under  the  power  of 
attorney  were  null  and  void  as  against  Mrs, 
Herman.  This  case  would  not  fall  within  the 
principle  laid  down  In  the  cfwe  of  Gathcart  v. 
Sugenhelmer,  18  S.  a  128,  unleas  the  Jury 
Bboold  find  that  Mrs.  Herman  was  Insane 
when  she  executed  the  power  of  attorney, 
and  that  the  (220  was  expended  by  Abe  Her- 
man in  fflctingnlsblng  claims  against  Mrs. 
Herman  which  they  shonld  find  to  be  valid. 
The  Jury  should  have  been  allowed  to  pa:Bs 
upon  the  validity  of  the  claims  towards  the 
extinguishment  of  which.  It  was  allied,  Abe 
Herman  had  expended  tbe  $220.  These 
views  practically  dispose  of  all  the  excep- 
tions.  It  la  the  Judgment  of  this  court  that 


tbe  Judgment  of  the  circuit  be  reversed,  and 
the  caaie  remanded  to  that  court  for  a  new 
triaL 

(4ff  S.  C.  167) 

HATNES  V.  HOFFMAN  et  al. 

(Supreme  Court  of  South  Carolina.    March  12, 
1896.) 

AsBio^w  BUT  FOB  BsHsriT  or  CBsnrroBs— PsarsB- 

BXCB— RbBBKVaTION  OF  ilOHBSTBAD  — 

Attobhbt's  Fbb. 

1.  Under  Rev.  St  1803,  §  2147,  rendering 
illegal  prefereaces  to  creditors  within  90  days 
before  the  making  of  an  assignment  by  an  in- 
solvent debtor,  io  fraud  of  the  assignment  law, 
a  mortgage  given  ■vithia  tbat  time  uy  an  insol- 
vent to  his  brother  was  not  invalid,  where  it 
was  shonn  that  It  covered  only  the  debtor's 
homestead,  which  was  exempt;  that  the  debt 
secured,  was  for  borrowed  money,  with  which  the 
property  was  purchased;  that  the  mortgage  was 
giren  in  compliaD<-e  with  a  written  agreement, 
made  four  years  before,  when  the  money  was 
borrowed;  and  that  .the  mortgagee  did  not  know 
of  the  mortgxgor's  insolvency. 

2.  A  reservation,  in  a  deed  of  assignment,  of 
such  real  and  persoual  property  of  the  assignor  as 
is  exempt  andei  tbe  homestead  laws  at  the  stat^ 
does  not  Invalidatp  tbe  asslgnmenL 

3.  A  provision  for  the  payment  of  a  fee  to 
tbe  assignor's  attorney  for  preparing  tbe  as- 
signment doeti  n'.t  invalidate  the  assignment. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county:  Ernest  Gary,  Judge. 

Action  by  B.  F.  Haynes  against  Joeepb  B. 
Hoffman  and  others  to  set  aside  an  assign- 
ment for  the  benelH  of  creditors  by  said  Hoff- 
man, and  a  mortgage  alleged  to  have  been  a 
preference.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Keversed. 

The  following  are  tbe  pleadings  and  the 
aflidavit  of  J.  B.  Hoffman,  referred  to  In  the 
opiniou: 

"B.  F.  Haynes,  Plaintiff,  against  Joseph  B. 
Hoffman.  John  'S.  C.  Hoffman,  and  M. 
E.  Izlar  as  Assignee  of  Said  Jo- 
seph B.  Hoffman,  Defendants. 

*^be  plaintiff  above  named,  complaining 
on  behalf  of  himself  and  all  others,  the  cred- 
itors of  the  defendant  Jos^h  B.  Hoffman, 
who  shall  in  due  time  come  In,  seek  relief  by, 
and  contribute  to,  the  expensea  of  this  ac- 
tion, alleges: 

"(1)  That,  m  the  20tb  day  of  January, 
1894,  the  plaintiff  sold  and  delivered  to  the 
defendant  Joseph  B.  Hoffman  a  quantity  of 
tobacco,  amounting,  In  value,  to  the  sum  of 
eighty-seven  dollars  and  ninety*«lght  cents, 
at  and  for  that  price,  which  said  defendant 
promised  to  pay. 

"(2)  That,  In  payment  for  said  tobacco  so 
sold  to  bim,  said  Joseph  B.  Hoffman,  defrad- 
aut,  on  tbe  19th  day  of  December,  1894,  at 
Blackville,  S.  C,  made  and  dellvwed  to  Bel- 
linger, Townsend  &  O'Bannon,  as  attorneys 
for  the  plaintiff,  his  promissory  note  in  writ- 
ing, dated  on  that  day,  and  tbenby  promlaed 
to  pay,  thirty  days  after  said  date,  to  the 
order  of  the  said  Bellinger,  Townsend  & 
O'Bannon,  attorneys,  tbe  sum  of  eighty-seven 
dollars  and  ninety-tight  cents  with  Interest 
at  eight  per  cent  per  iwinnm. 


Digitized  by  Google 


104 


24  80UTHBASTBBN  RBFOBTBB. 


(S-a 


"(3)  That  said  note  was  Indorsed  by  said 
Bellinger,  Towosend  &  O'Bannoo,  and  made 
payable  to  the  order  of  the  plaintiffs,  and  de- 
UvM«d,  so  Indorsed,  to  said  plaintiffs,  who 
are  now  the  holders  and  owners  thereof. 

"(4)  That  DO  part  of  said  note  has  been 
paid. 

"(5)  That  the  said  defendant  Joseph  B. 
Hoffman  was,  at  the  time  her^nafter  men- 
tioned, and  still  Is,  Insolvent. 

"(ti)  That,  at  the  tUue  hereinafter  men- 
tioned, the  defendant  John  S.  C.  Hoffman 
was  a  creditor  and  near  kinsman,  being,  as 
plaintiff  is  Informed  and  believes,  a  brother, 
of  the  defendant  Joseph  Hoffman. 

"(7)  That,  on  the  Slst  day  of  December, 
1884,  there  appeared  of  record.  In  the  office 
of  the  reglstOT  of  mesne  conveyance  for  the 
said  county  of  Barnwell,  a  certain  deed  of 
mortgage,  pnrportlng  to  have  been  executed 
and  delivered  by  said  Joseph  B.  Hoffman  to 
the  said  John  S.  O.  Hoffman,  and  nnder 
which  said  John  S.  C.  Hoffman  claims  a  lien 
upon  the  pro[>erty  therein  mentioned,  of 
which  mortgage  the  following  Is  a  copy: 

"  *8tate  of  South  Carolina,  County  of  Bam- 
well.  To  All  Whom  These  Presents  may 
Ooncem:  I,  J.  B,  Hoffman,  of  Blackville,  in 
the  county  of  Barnwell,  In  the  said  state, 
send  greetings:  Whereas,  I,  the  said  Joseph 
B.  Hoffman,  in  and  by  my  certain  bond  or 
obligation,  bearing  date  the  day  of  the  date 
of  these  presents,  stand  firmly  held  and 
bound  unto  John  S.  C.  Hoffman,  of  the  couor 
ty  of  Orangeburg,  in  said  state,  in  the  penal 
sum  of  fourteen  hundred  ($1,400)  dollars,  con- 
ditioned for  the  payment  of  the  full  and  Just 
sum  of  seven  hundred  ($700)  dollars,  in  three 
equal  annual  installments  from  date,  at  the 
rate  of  eight  per  centum  per  annum,  payable 
annually,  till  paid,  and  a -reasonable  counsel 
fee  if  collected  by  foreclosure,  as  in  and  by 
the  said  bond  and  condition  thereof,  reference 
being  thereunto  had.  will  more  fully  appear: 
Now,  know  all  men,  ttiat  I,  the  said  Joseph 
B.  Hoffman,  In  consideration  ot  the  said  debt 
and  sum  of  money  aforesaid,  and  for  the  bet- 
ter securing  the  payment  thereof  to  the  said 
John  S.  G.  Hoffman  according  to  the  condi- 
tion of  the  said  bond,  and  also  in  considera- 
tion of  the  further  sum  ot  three  dollars  to  me, 
the  said  Jos^h  B.  Hoffman,  In  band  well 
and  truly  paid  by  Oie  said  John  S.  O.  Hoff- 
man, at  and  twfore  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained,  sold, 
and  released,  and  by  these  presents  do  grant, 
bargain,  sell,  and  release,  unto  the  said  John 
S.  G.  Hoffman  all  that  certain  lot  of  land, 
with  buildings  thereon,  situate,  lying,  and  be- 
ing in  the  town  of  Blackville,  In  the  county 
of  Barnwell,  in  said  state  of  South  Carolina, 
measuring  one  hundred  (100)  feet  on  Dexter 
street,  and  fronting  thereon,  and  running 
back  frc»n  said  street,  and  measuring  in 
depth  one  hundred  and  fifty  feet,  and  bound- 
ed on  the  north  by  said  Dexter  street,  on  the 
wrath  by.  lot  now  or  fwmerly  of  Richard 


Dunbar,  Jr.,  on  the  east  by  lot  now  or  form- 
erly of  Dr.'L.  0.  Steph^is,  and  on  west  by  lot 
now  or  formerly  of  Mrs.  S.  £U  Drew.  The  lot 
hereby  mortgaged  is  the  same  lot  of  land 
conveyed  to  me,  the  said  Joseph  B.  Hoffman, 
by  E.  R.  Myer,  by  his  deed  of  conveyance 
bearing  date  the  27th  day  of  April,  1889,  and 
recorded  in  the  office  of  the  register  of  mesne 
conveyance  for  said  county  of  Barnwell  In 
Boc^  S  Q,  page  259,  the  15tb  day  ot  August, 

A.  D.  1889.  Togeth^  with  all  and  singular 
the  rights,  members,  hereditaments,  and  ap- 
purtenances to  the  said  pronises  banging 
or  in  anywise  incident  or  app«tatnlng.  To 
have  and  to  hold,  all  and  singular,  the  said 
premises  unto  the  said  John  S.  O,  Hoffman, 
his  heirs  and  assigns,  forever.  And  I  do 
hereby  bind  myself,  and  my  heirs,  executors, 
and  administrators,  to  warrant  and  forever 
defend,  all  and  singular,  the  said  premises 
unto  the  said  John  S.  O.  Hoffman,  his  heirs 
and  assigns,  from  and  against  myself  and 
my  heirs,  ocecutors,  administrators,  and  as- 
signs, and  against  all  other  persons  whomso* 
ever,  lawfully  claiming  or  to  claim  the  same^ 
or  any  part  thereof.  And  It  Is  agreed  by 
and  between  the  said  parties,  that  the  said 
mortgagor,  ills  heirs,  ^ecutors,  or  adminis- 
trators, shall  and  will  forthwith  Insure  the 
house  and  building  on  said  lot,  and  keep  the 
same  insured  from  loss  or  damage  by  flr^ 
and  assign  the  policy  ot  Insurance  to  the 
said  John  S.  O.  Hoffman,  his  executors,  ad- 
mlnistrators,  or  assigns;  and  in  case  he  or 
they  shall  at  any  time  negledt  or  fall  to  do 
so,  then  the  said  mortgagee,  bis  executors, 
administrators,  or  assigns,  may  cause  the 
same  to  be  Insured  in  th^  own  name,  and 
reimburse  themselves  for  the  premium  and 
expense  of  such  Insurance  under  the  mort- 
gage. Provided  always,  nevertheless,  and  it 
is  the  true  intent  and  meaning  of  the  parties 
to  these  presents,  that  if  I,  the  said  Joseph 

B.  Hoffman,  do  and  shall  well  and  truly  pay 
or  cause  to  be  paid  nnto  the  said  John  S.  C. 
Hoffman  the  said  debt  or  sum  of  money 
aforesaid,  with  the  interest  thereon.  If  any 
shall  be  due,  according  to  the  true  intent  and 
meaning  of  the  said  Iwnd  and  condition  there- 
under written,  then  this  deed  of  bargain  and 
sale  shall  cease,  determine,  and  be  utterly 
nuU  and  void;  otherwise,  it  stiall  remain  In 
full  force  and  virtue.  And  It  is  agreed,  by 
and  between  the  parties,  that  I,  the  said 
Joseph  B.  Hoffman,  to  hold  and  eiOoy  said 
premi&es  until  default  of  paymwt  shall  be 
made.    Witness  my  hand  and  seal  this  •  ■ 

day  of   ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ninety-four,  and 
In  the  one  hundred  and  nineteenth  year  of 
the  sovereignty  and  Independence  of  the  Unit- 
ed States  of  America.  J.  B.  Hoffman.  [L.  S.] 

"  'Signed,  sealed,  and  delivered  In  the  pres- 
ence of  M.  P.  Foster,  L.  T.  Izlar.'  . 
—"The  said  deed  being  probated  on  the  29tli 
day  of  December,  1894,  and  the  dower  of  Mrs. 
Hattie  Hoffman  being  also  renounced  on  said 
day,  on  which  day,  these  plalntifls  are  Inform- 
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ed  and  beUeve,  the  mid  ' dead  wm  also  ex- 
ecuted and  delivered.  And  tbeae  plalnttSs 
fnrttier  all^  tbat.  at  the  time  of  the  ex- 
ecution and  deUrery  of  said  deed  of  mortgage, 
the  said  John  8.  O.  Hoffman  bad  reasonable 
canae  to  know  and  bdlere  fiiat  Bald  Joaqih  B. 
Hoffman  vaa  InsolTent:  and  plalntlfl  li  In- 
formed  and  bdlerea  said  mortgage  was  with- 
out any  consideration,  save  and  except  a 
past-due  deM  fhun  said  Joa«pli  B.  Hoffman 
to  John  S.  O.  Hoffman,  and  intended  to  hln- 
der,  defaiy,  and  defraud  the  other  crediton  of 
said  JoBBBib  B.  Hoffman,  and  give  a  prefer-' 
€oae  orer  them  to  said  3chn  S.  O.  Hoffmen. 

"(B)  That,  wHUn  ninety  days  aftor  the  ex- 
ecution and  ddlray  of  eald  deed  of  mortgage 
to  wit;  on  the  Utta  day  of  Febmary,  1885, 
the  said  Joeesh  B.  H<^tnian  made,  execnted, 
and  dellTered  a  deed  of  asBlgnment  to  tiie  de- 
fendant M.  a.  Iidar,  in  Om  words  foUowIng, 
to  wit: 

**  *State  of  Sooth  Oarollna,  County  of  Baxn- 
wdl.  WhtfettB,  I,  J.  B.  Hoffman,  merchant, 
of  the  town  of  BlackvlDe^  In  the  aald  state 
and  county,  am  indebted  to  saodry  persons  In 
vartoos  amoonts,  aggregating  In  roond  nom- 
ben  one  thonsand  three  bandred  d(dlarB,-and 
although  harlng  aasets  estimated  In  round 
nambna  at  cne  tSionsand  ^tat  famidred  dol* 
laiB  aa  appears  by  Scbedides  A  end  B  an- 
nexed, am  unable  to  pay  the  demands  against 
me  as  they  fUl  due;  and  whereas,  It  is  my 
desire  and  Intmtkm  that  all  of  my  said  ere^ 
itors  shall  share  alike  and  equitably  in  the 
dlstribntlan  of  my  assets:  Now,  therefore, 
know  an  men  by  these  proosnts,  tbat  I,  the 
Bald  Joseph  B.  Hoffman,  for  and  In  emstdera- 
tion  of  the  sum  of  ttaree  dollars,  to  me  In 
band  paid,  at  and  before  the  sealbog  and  de- 
llTery  of  these  presaits,  by  BL  B.  Islar,  ctf  the 
town  of  raackrille,  tai  said  state,  and  In  fur- 
ther consideration  of  the  trusts  hereinafter  Im- 
posed upon  and  accei^ed  by  him,  bare  grantp 
ed,  bajgalned,  sold,  transferred,  and  aesigDed, 
and  by  these  presents  do  grant,  bargain,  seD, 
transfer,  and  assign,  unto  the  said  M.  B. 
lalar  an  of  the  real  and  permmal  estate  of 
whlcb  I  am  seised  or  possessnl  of,  of  erery 
natnre  and  Und  wbatsoerar,  and  Indudlng 
bond%  mortgages,  notes,  and  other  choses  in 
actScm,  wherever  the  same  may  be  situate 
lying,  and  being  (sare  and  excepting  such 
real  and  personal  property  as  Is  exempt  from 
sale  nndw  the  hmnestead  laws  of  this  state), 
at)  of  whhdi  Is  more  fully  designated  In  sched- 
ule hereto  ann^ed  marked  ^'Exhibit  B,** 
and  filed  hereto  as  a  part  of  this  deed,  to- 
gether with  all  and  singular  the  rights,  mem- 
bers, hcredttaments.  and  appurtenmces  to  the 
said  premises  belonging  or  in  anywise  Inci- 
dent or  appertalidng,  to.  have  and  to  hcdd,  an 
and  elngiJar,  tbe  said  premises  unto  the  said 
M.  B.  Islar.  his  heirs  or  assigns,  fnerer;  In 
tmsl;  nererthdess,  to  sell,  etdlec^  uid  dis- 
pose of  the  said  propei-tj  In  the  manner  and 
form  as,  In  tbe  Judgment  of  himself  and  such 
otbec  gdrisers  as  may  be  appointed  to  act 
witb  him  tmder  the  assignment  laws  of  this 


state,  win  be  for  the  best  Interest  of  my  said 
credltora  That  the  proceeds  arising  from 
said  sales  be  paid  out  as  follows,  tIz.:  First. 
That  he  paj  to  Laurie  T.  Izlar,  my  attorney, 
a  fee  of  mie  hundred  doUars  for  preparing  the 
papoa  and  deed  of  assignment.  Second. 
That  he  pay  to  such  at  my  creditors  as  shall, 
within  ninety  days,  signify  In  writing  their 
intention  to  come  into  tbls  assignment  and 
release  their  claims,— In  full.  If  the  proceeds 
of  such  sales  be  sufficient  therefw;  and.  If 
not,  the  proceeds  to  be  pro  rated  among  such 
accepting  creditors.  Third.  If  the  proceeds 
be  more  than  suffldent  to  pay  accepting  cred- 
itors, then  the  sorplns  to  be  paid  to  the  non- 
accepting  creditors  iffo  rata,  unless  there  be 
sufficient  to  pay  th^  dalms  In  fun.  Fourth. 
Should  the  proceeds  of  such  sales  be  suffl- 
dtont  to  pay  tba  lawful  expenses  of  Oie  as- 
signment and  an  creditors  In  full,  then  the 
said  assignee  shall  pay  and  discbarge  all  de- 
mands against  me  In  fuU.  Tbat  the  assignee 
shall  ivoceed  to  dispose  of,  collect,  and  sen 
the  said  assets  with  such  expedition  as  the 
lam  of  this  state  win  pemdt.  and  as.  to  the 
best  judgment  of  himsdf  and  said  advIaerB, 
win  be  for  the  best  Interest  of  an  the  cred- 
itors. In  witness  whereof  I  haxe  hereunto 
set  my  band  and  seal  this  elerenth  day  of 
February  In  the  year  of  our  Lord  di^iteen 
hundred  and  nlnety-flre,  and  in  tbe  one  hun- 
dred and  nineteenth  year  of  the  sovereignty 
and  In^tepend^ice  of  the  Uidted  States  of 
America.  J.  B.  Hoffman,  pi.  S.] 

"  *Slgned.  sealed,  and  d^vered  in  tbe  pres- 
ence of  U.  P.  Foster,  3.  J>,  Quattlebaum.' 

*Tbe  trusts  contained  in  said  deed  were 
accepted  to  writing  by  said  H.  E.  Idar,  and 
the  deed  recwded  to  the  said  office  of  the 
register  of  mesne  conveyance  for  the  said 
county  on  tbe  12th  day  of  February,  1S05. 

That  the  defendant  M.  B.  Islar.  dalm- 
Ing  to  be  assignee  under  the  said  deed  men- 
tioned to  tbe  last  paragraph  of  this  ccmiidftini; 
has  taken  possession  of  said  property  for  tbe 
purpose  of  executing  tbe  trusts  thereto  con- 
tained. 

**(10)  Tbat  tbe  making  and  execution  of  said 
deeds  of  mortgage  and  assignment  by  the 
said  Joseph  B.  HofCman  were  a  part  of  a 
scheme  to  evade  the  provisions  of  the  Be- 
vised  Stotutra  ot  South  Carolina  relating  to 
asslgnmentB,  and  to  give  a  preference  under 
said  mortgage  to  said  John  B.  O.  Kiffman 
over  the  otba  creditors  of  said  Joseph  B. 
Holfman,  and  under  said  deed  of  assignment 
to  rqserve  to  himself  an  of  bis  property  ex- 
empt from  levy  and  sale  under  tbe  liomestead 
Uiws  of  this  stato  and  to  give  a  preference 
to  his  fMxaneyt  h,  T.  Uar,  over  all  his  other 
creditors. 

"01}  Wherefore  the  platotlff  prays  Judg- 
m«it:  First  That  said  mortgage  mmtloned 
to  the  sevenUi  paragraph  of  the  oomidatot  be 
dedared  to  be  fmudnlent  and  void  under  the 
law  of  this  state.  Second.  Tbat  said  mort- 
gage and  deed  of  assignment,  considered  col- 
lectively or  separa^,  be  adjudged  fnudu- 
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lent  and  y<M  ob  against  this  plaintiff,  and 
such  other  creditors  of  said  J<»eph  B.  Hoff- 
man as  shall  come  In  and  share  the  exi>ensea 
of  this  action.  Third.  That  a  receiver  of  all 
the  in-operty  and  effects  of  the  said  J<^ph  R 
Hoffman  be  appointed,  and  the  defendants 
adjudged  to  account  for  all  the  property  cov- 
ered by  said  mortgage  and  deed  of  as^gn- 
ment,  and  deliver  the  same  to  such  receiver 
when  appointed.  Fourth.  That  the  defendant 
M.  E.  Izlar  be  restrained  and  enjoined  from 
taking  any  farther  proceedings  under  said 
deed  of  assignment,  and  required  to  deliver 
the  property  covered  by  said  deed  to  said  re- 
ceiver, when  appointed.  Fifth.  That  ail  and 
singular  the  creditors  of  said  Joseph  B.  Hoff- 
man be  enjoined  from  prosecntlug  any  action 
or  actions  against  the  defendant  Joseph  B, 
Hoffman,  other  than  In  this  case. '  Sixth. 
That,  the  receiver,  when  appointed,  do,  out 
of  the  assets,  pay  the  claims  of  the  creditors 
of  said  Joseph  B.  Hoffman  according  to  their 
respecUve  rights,  and  hold  the  balance,  if 
any,  subject  to  the  further  order  of  this  court. 
Seventh.  That  the  plaintiff  have  judgment 
against  the  defendant  Joseph  B.  Hoffman  for 
the  said  sum  of  eighty-seven  dollars  and 
nine^-elght  cents,  with  Interest  from  the 
19th  day  of  December,  18»4,  at  the  rate  of 
eight  per  cent  per  annum.  Eighth.  For  such 
other  and  further  relief  as  the  court  may  deem 
just,  equitable  and  proper." 

Answer  of  Joseph  B.  Hoffman: 

"The  defendant  Joseph  B.  Hoffman,  by 
Laurie  T.  Izlar,  his  attorney,  answering  the 
complaint  of  the  plaintiff  herein:  (1)  Admits 
the  allegations  contained  in  paragraphs  1, 
2.  3,  4,  5,  e,  7,  S,  and  9  of  said  complaint  (2) 
Denies  the  allegations  contained  in  the  tenth 
paragraph  of  said  complaint,  and  alleges 
that  the  said  mortgage  was  given  to  John  S. 
0.  Hoffman  for  moneys  borrowed  from  hfm 
four  or  five  years  ago  to  aid  said  defendant 
In  paying  for  the  premises  so  mortgaged,  and 
In  pursuance  of  an  agreement  tiien  made 
with  him,  In  writing,  pledging  the  said  place 
as  security  for  the  said  money  bo  borrowed; 
and,  further,  that  the  place  so  mortgaged  is 
this  defendant's  homestead,  and  the  plain- 
tiff nor  any  other  creditor  has  any  right  or 
interest  therein,  as  the  same  is  worth  less 
than  one  thousand  dollars." 

Answer  of  John  S.  C.  Hoffman: 

"The  defendant  John  S.  C.  Hoffman,  by 
Herbert  &  Glaze,  his  attorneys,  answering 
the  complaint  of  the  plaintiff'  herein,  says: 
(1)  That  he  has  no  Iinowledge  or  infoimf^tlon 
siifflcient  to  form  a  belief  as  to  the  allega- 
tions contained  in  paragraphs  1,  2,  3,  4,  5,  S, 
and  9  of  the  said  complaint,  and  can  there- 
fore neither  admit  nor  deny  the  same.  (2)  Ad- 
mits the  allegations  contained  in  paragraph 
6  of  the  comidaint.  (3)  Admits  so  much  of 
paragraph  7  of  the  complaint  as  alleges  the 
execution  and  delivery  of  the  bond  and  mort- 
gage by  the  defendant  Joseph  B.  Hoffman  to 
this  defendant,  the  probate  of  said  mortgage 
deed,  the  renunciation  of  dower  by  Mrs.  Hat- 


tie  Hoffman,  the  wife  of  the  said  Joseph  B. 
Hoffman;  and,  upon  Information  and  belief, 
admits  the  recording  of  the  said  mortgage, 
but  specifically  denies  that  be  knew,  or  bad 
reasonable  cause  to  know,  that  the  said  Jo- 
seph B,  Hoffman  was  Insolvent  at  that  time, 
and  that  the  bond  and  mortgage  were  with- 
out consideration,  and  that  the  same  were 
executed  to  hinder,  delay,  or  defraud  the 
other  creditors  of  the  said  Joseph  B.  Hoff- 
man, or  Intended  for  that  purpose.  But,  on 
the  contrary,  this  defendant  alleges  that  the 
said  bond  and  mortgage  were  executed  and 
delivered  to  this  defendant  bona  tide,  for  val- 
uable consideration,  the  said  mortgage  be- 
ing given  upon  the  homestead  of  the  said 
Joseph  B.  Hoffman,  which  was  In  no  way  lia- 
ble or  subject  to  the  debts,  claims,  or  de- 
mands of  his  creditors,  or  any  of  them,  other 
than  this  defendant,  all  of  which  was  well 
known  to  said  creditors  at  that  time,  as  this 
defendant  Is  Informed  and  beileves.  (4)  De- 
nies each  and  every  allegation  contained  La 
'  paragraph  10  of  the  said  complaint,  in  so  far 
as  they  relate  to  this  defendant,  and  to  the 
said  bond  and  mortgage  held  by  this  defend- 
ant Against  the  said  Joseph  B.  Hoffman. 
This  defendant,  further  answering  the  com- 
plaint of  the  plaintiff,  alleges:  That  on  or 
about  the  31st  day  of  March,  1890,  this  de- 
fendant loaned  to  the  said  Joseph  B.  Hoft 
man,  in  cash,  the  sum  of  six  hundred  and 
twelve  dollars,  for  the  purpose  of  enabling 
the  said  Joseph  B.  Hoffman  to  purchase  the 
said  lot  of  land  and  real  estate,  and  thus  se- 
cure a  home,  and  enable  him  to  carry  on 
business  In  the  town  of  Blackville,  Sooth 
Carolina.  That  at  that  time  It  was  agreed 
that  the  said  Joseph  B.  Hoffman  would  re- 
pay to  this  defendant  the  said  sum  with  in- 
terest, In  three  equal  annual  installments 
with  interest  from  said  date.  That,  to  se- 
cure said  loan  and  sum,  and  to  avoid  the 
expense  of  drawing  and  recording  papers,  it 
was  further  agreed  that  this  defendant 
should  hold  the  title  deed  to  said  real  estate 
as  security  until  the  said  amount  and  Inter- 
est should  be  repaid;  and  thereupon  the  said 
Joseph  B.  Hoffman  delivered  to  this  defend- 
ant the  said  title  deed,  and  this  defendant 
gave  to  the  said  Joseph  B.  Hoffman  his  re- 
ceipt stating  said  agreement.  That  this  de- 
fendant has  had  said  deed  in  his  possession 
and  custody  ever  since,  and  believed  that  the 
holding  of  the  same  afforded  him  security 
for  said  loan.  That,  upon  a  failure  by  the 
said  Joseph  B.  Hoffman  to  pay  the  said  sum 
and  debt  as  agreed,  this  defendant  was  ad- 
vised to  require  a  bond  and  mortgage  of  the 
said  premises,  and  he  thereupon  instructed 
his  attorney  to  prepare  the  said  bond  and 
mortgage,  and  to  have  the  same  executed, 
which  was  accordingly  done;  and  this  de- 
fendant now  holds  the  said  bond  and  mort- 
gage to  secure  the  balance  of  said  debt  and 
Interest,  to  wit,  the  sum  of  seven  hundred 
dollars,  no  part  of  said  sum  ever  having  been 
paid.   And  that  the  aald  earn  and  interest  Is 
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]U8U7  due  to  tills  defendant  Wberefore 
tbls  detienduit  mraTs  tbat  the  com^aint  of 
the  plaintUt  herein  be  dismissed  as  to  him, 
with  his  reasonable  costs." 

Affidavit  of  J.  B.  H<rfEman: 

"Personally  aroeared,  before  me,  J.  B. 
Hoffiman.  vho,  being  duly  sworn,  sa^:  That 
he  is  one  of  the  defendants  in  this  action, 
and  has  carefully  read  the  complaint  there- 
in. That  he  admits  execntlng  the  mortgage 
and  deed  of  assignment  as  set  forth  in  the 
complaint,  but  denies  that  elthw  one  of 
them,  or  both  togeth«,  were  execated  with 
any  view  of  evading  the  assignment  laws  of 
this  state,  or  of  hindering,  d^^lng,  m  de- 
manding his  creditors;  bni  on  tlw  contrary, 
declares  under  oath  that  the  said  papers 
were  executed  under  the  following  state  of 
facts:  That  he  owed  his  brother,  J.  8.  O. 
Hoffman,  who  resides  In  Orangeburg,  for 
money  borrowed  from  him  to  enable  de- 
ponent to  pay  for  the  mortgaged  prranlsea 
when  deponent  bought  the  house  and  lot, 
and  for  which  his  brother  held  a  memoran- 
dum in  writing  pledging  blm  Oie  security  of 
a  mortgage  whenever  demanded.  The  mort- 
gage was  demanded  last  fall,  when  the  finan- 
cial stress  became  so  greal;  and,  when  de- 
manded. It  was  executed  as  per  the  previous 
memoruidum,  given  fow  or  five  years  ago. 
Deponent  agreed  to  this,  and  Messrs.  tilsxe  & 
Herbert,  his  brother's  attorneys,  at  Orange- 
buig  courthouse,  prepared  the  bond  and 
mortgage  for  deponenfa  broUwr,  and  sent  It 
over  to  HaJ.  L.  T.  Izlar  to  have  the  same 
executed.  That,  some  days  after  HaJ.  Izlar 
received  the  paper,  be  notified  deponent,  and 
he  went  around  and  executed  the  same,  and 
left  them  with  MaJ.  L.  T.  iclar  to  return  to 
Messrs.  Olaw  &  Herbert  That  at  that  time 
deponent  had  not  the  remotest  idea  of  mak- 
ing any  asi^lgnment  but  b^eved  himself  able 
to  carry  on  bla  business,  and  pay  all  of  his 
creditOBS  every  dollar.  That  he  did  go  on 
with  his  business  as  usual,  and  paid  cred- 
itors after  that  every  dollar  that  be  could 
get  in.  That  he  did  not  mortgage,  or  incum- 
ber in  any  way.  any  of  his  pmperty  which 
was  liable  in  any  wi^  to  his  credltOTs;  but, 
in  securing  his  brother,  he  nuntg^ed  his 
Utde  home,  where  he  and  Ills  family  reside, 
and  which  Is  not  worth  more  than  seven  hun- 
dred dollars,  and  is  Ul  of  the  real  property 
he  owns.  That  he  did  not  Include  In  his  as- 
signment this  house  and  lot  in  which  he 
Uvea,  nor  did  he  place  the  amount  of  his 
brother's  mortgage  debt  in  his  list  of  liabil- 
ities, as  his  brother  was  willing  to  rely  upon 
hla  security,  and  allow  the  whole  of  depo-, 
nent's  assets  to  go  toward  the  payment  of. 
hla  onsecured  ireditprs.  That  the  deed  of 
assignment  excepts  property  not  subject  to 
execution  or  liable  for  the  payment  of  debts, 
aa  his  homestead,  which  includes  the  mwt* 
gaged  property.  That  deponent  did  not  real- 
ize bla  real  financial  condition  until  about  a 
week  before  the  deed  of  assignment  waa  exe- 
cuted, and  did  not  make  up  bis  mind  to  as- 


sign  until  a  day  or  two  before  the  deed  of 
assignment  was  made.  That  the  assignee 
has  already  sold  the  stotft  of  mercliandlse 
and  other  assets  of  deponent,  and  ctmverted 
the  same  into  money  (exc^  about  $40  worth 
of  unsalable  goods  and  the  book  accounts 
and  notes),  and  has  the  same  on  deposit  to 
distribute  among  the  creditors  as  soon  as  the 
time  limited  the  deed  ct  assignment  for 
creditors  to  signify  thebe  intention  as  ta 
whether  they  will  come  in  and  accept  the 
tmns  of  the  assignment  That  deponent  ia 
informed  and  believes  that  the  fund  so  on 
hand  amounbi  to  about  five  hundred  dollara. 
That  the  book  accounts  and  notes  aggregate 
about  eleven  hundred  dollars,  but  deponent 
does  aot  believe  that  more  than  ten  or  fifteoi 
per  cent  thereof  will  ever  be  realized. 
[Signed]  J.  U  Hoffman.** 

Laurie  T.  Izlar  and  Glaze  &  Herbert  for 
appellants.  Bellinger,  Townsend  &  O'Ban- 
non,  for  respondent 

McIYXB,  a  J.  Inasmudi  aa  It  ta  stated  fai 
the  cas^  as  prepared  for  argument  here,  that 
the  hearing  below  "was  upon  tike  ladings 
and  affidavits,  plaintiff  admitting  the  truth 
of  the  allegations  of  the  answers  of  Jolm  8. 
O.  Hoffman  and  Josq^  B.  Hoffman,  and  the 
statements  made  in  the  affidavits  of  Joaeph 
B.  Hoffman  and  M.  B.  lalar,"  it  will  be  nec- 
essary, for  a  proper  nndostandlng  of  the 
case,  to  set  forth  substantially  the  allega- 
tions and  statements  appearing  in  those  pa- 
pers as  found  In  the  case.  The  first,  second, 
third,  and  fourth  allegations  of  tiie  complaint 
relate  only  to  the  Indebtedness  of  the  defend- 
ant Joseph  B.  Hoffbian  to  the  plaintiff, 
amounting  to  $87.98,  with  Interest  from 
the  18th  of  December,  1891,  as  to  which 
there  Is  no  dispute.  In  tite  fifth  paragraph  ol 
the  complaint  It  is  allied  that  the  defendant 
Jos^h  B.  Holfman  was  insolvent  at  the  time 
of  the  transactions  subsequently  refared  ta 
In  the  rixth  and  seventh  paragraphs  the  alle- 
gations are  that  the  defendant  Jtdm  S.  C 
Hofflnmn,  who  ta  a  brother  of  the  defendant 
Joseph  B.  Hofhnan,  waa  a  creditor  of  said. 

Joseph  B.,  and  that  on  the    day  of 

 ,  1894,  the  said  Joseph  B.  executed  a 

mortgage  on  a  certain  tot  of  land  In  the  town 
of  BlackviUe  to  .rhe  said  John  a.  a  to  secure 
the  payment  of  hta  bond,  conditioned  for  the 
payment  of  $700.  Though  the  date  of  thta 
mortgage  ta  left  blank.  It  te  alleged  that  the 
attendant  circumstances,  to  wit,  the  date  of 
the  probate  and  the  renunctation  of  dow«, 
show  tbat  It  was  executed  on  the  29tfa  of  De- 
cemlwr,  1804,  and  it  was  recorded  m  the 
3l8t  of  December,  1894.  It  ta  further  alleged, 
in  that  paragraph,  that  at  the  time  of  the 
execution  of  the  said  mortgage,  "tlie  said 
John  S.  CL  HofTman  had  reasonable  cause  to 
know  and  believe  that  s^d  Joseph  B.  Hoff- 
man was  insolvent  and  plaintiff  ta  Informed 
and  brieves  said  mortgage  waa  without  any 
conalderation,  save  and  except  a  past-due 
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debt  from  said  Joseph  B.  Hoffman  to  John 
8.  G.  Hoffman,  and  Intended  to  hinder,  delay, 
and  defraud  the  other  creditors  of  said  Jo- 
seph B.  Hoffman,  and  gave  a  preference  over 
them  to  said  John  S.  C.  Hoffman."  In  the 
eighth  paragraph  the  allegation  la  that,  with- 
in 90  dayu  after  the  execution  of  said  mort- 
gage, to  wit,  on  the  11th  day  of  Feb^ary, 
1896,  the  said  Joseph  B.  Hoffman  executed 
a  deed  of  assignment  to  the  defendant  M.  fi], 
Izlar,  whereby  he  conveyed  and  transferred 
to  the  said  Izlar  all  of  hla  real  and  personal 
property,  more  fully  designated  in  a  sched- 
ule annexed  to  said  deed,  "save  and  excepting 
such  real  and  personal  property  as  Is  exempt 
from  sale  under  the  homestead  laws  of  this 
state,"  In  trust  for  the  following  purposes: 
(I)  To  pay  to  his  attorney  "a  fee^of  one  hun- 
dred dollars  for  preparing  the  'papers  and 
deed  of  assignment."  (2)  To  pay  such  cred- 
itors as  would  accept  the  terms  of  the  assign- 
ment within  90  days,  and  release  the  as- 
signor. <3)  To  pay  nonaccepting  creditors, 
etc  And  It  is  further  alleged  that  the  said 
M.  E.  Izlar  accepted  the  trusts,  and  that  the 
deed  of  assignment  was  duly  recorded  on  the 
12th  of  February,  1895.  In  the  ninth  para- 
graph, the  allegatibn  is  that  the  said  H.  B. 
Islar  has  taken  possession  bf  the  assigned 
property  for  the  purposes  of  execating  the 
trusts  of  said  deed.  The  tenth  paragraph  of 
the  complaint  reads  as  follows:  *^hat  the 
maklns  and  ezecntlon  of  said  deeds  of  mort- 
gage and  assignment  by  the  said  Joseph  B. 
Hoffman  were  a  part  of  a  scheme  to  evade 
the  proTislona  of  the  Rerlsed  Statutes  of 
Bontb  Carolina  rdating  to  assignment,  and 
to  give  a  preference  under  said  mortgage  to 
said  John  8.  0.  Hoffman  orer  the  other  cred- 
itors of  said  Joseph  B.  Hoffman,  and  under 
said  deed  of  asslgnmient  to  reserve  to  him- 
self all  at  his  property  exempt  from  levy  and 
sale  under  the  homestead  laws  of  this  state, 
and  to  give  a  preference  to  his  attorney,  L. 
T.  Islar,  over  all  hla  other  creditors."  Where- 
fore Judgment  Is  d«nanded  as  follows;  (1)  That 
said  mortgage  be  declared  to  be  fraudulent 
and  void;  (2)  that  said  mortgage  and  dted  of 
assignment,  cmsldered  collectively  or  sepa- 
ratdiy.  be  adjudged  fraudulent  and  void  as 
against  tUs  plaintiff  and  such  other  creditors 
of  said  Joseph  B.  Hoffman  as  shall  come 
In  and  share  the  expenses  of  this  acUon;  (3) 
that  a  receiver  be  appointed  of  all  the  proiH 
erty  and  effects  of  the  said  Joseph  B.  Hoff- 
man,  and  that  the  defendants  do  account  for 
all  the  property  covered  by  said  mortgage 
and  deed  of  assignment,  and  deliver  the  same 
to  such  receiver:  (4)  that  said  M.  B.  Islar  be 
enjoined  from  taking  any  further  proceedings 
under  said  deed  of  asdgnment;  (5)  that  the 
creditors  of  said  Joseph  B.  Hoffman  be  en- 
joined from  prosecution  of  any  action  against 
Joeeph  except  In  this  case;  ^  that  the 
receiver  do,  out  of  the  assets,  pay  the  claims 
of  the  creditors  of  said  Joseph  B.  Hoffman 
according  to  their  respective  rights,  and  hold 
the  balance^  if  any,  subject  to  the  further 


order  of  this  court;  (7)  that  the  plaintiff 
have  Judgment  against  the  defendant  Jos^b 
B.  Hoffman  for  the  said  sum  of  V87.8B,  with 
interest  as  set  forth  above. 

To  thl^  complaint  defendant  Joseph  B. 
Hoffman  answered  as  follows:  (1)  Admits 
the  allegations  contained  in  paragrsfdis  1,  2, 
3,  4,  5,  6,  7,  8,  and  9  of  said  complaint  (2) 
"Denies  the  allegations  contained  In  the  10th 
paragraph  of  said  complaint  and  alleges  that 
the  said  mortgage  was  given  to  John  S.  CL 
Hoffman  for  moneys  borrowed  from  him  tour 
or  Hve  years  ago  to  aid  said  defendant  In 
paying  for  the  premises  so  mortgaged,  and  In 
pursuance  of  an  agreement  then  made  with 
blm,  in  writing,  pledging  the  ssld  place  as 
security  for  the  said  money  so  borrowed,  and, 
further,  that  the  place  so  mortgaged  Is  this 
defendant's  homestead,  and  the  plaintiff  nor 
any  other  creditor  has  any  right  or  interest 
therein,  as  the  same  Is  worth  less  than  one 
thousand  dollars." 

In  the  answer  of  John  8.  O.  Hotbnan.  he 
says:  (1)  "That  he  has  no  knowledgo  or  lit- 
formation  suffldent  to  form  a  belief  as  to  the 
allegations  contained  In  paragraphs  1,  2,  8;  4^ 
6,  8,  and  9  of  the  said  complaint  n&d  can 
therefore  neither  admit  nor  deny  the  same. 
(2)  Admits  the  allegations  ccmtalne^  in  para- 
graph 6  of  the  complaint  Ot)  Admits  so  much 
of  paragraph  7  of  the  complaint  as  alleges  the 
execution  and  delivery  of  the  bond  and  mort- 
gage  by  the  defendant  Joseph  B.  Hoflpnan  to 
this  defendant  the  probate  of  said  mortgage 
deed,  the  renunciation  of  dower  by  UnkHattte 
Hoffman,  the  wife  of  said  Joseph  B.Hoffman; 
and,  upon  information  and  belief,  admits  the 
recording  of  said  mortgage,  but  Bpecllli-al.y  de- 
nies that  he  knew,  or  had  reasonable  cause  to 
know,  that  the  said  Joseph  B.  Hoffman  was 
insolvent  at  the  time,  and  that  the  Ixmd  and 
mortgage  were  without  consIdHStion,  snd  that 
the  same  were  executed  to  binder,  delay,  or 
defraud  the  other  creditors  of  tlw  said  Joseph 
B.  Hoffman,  or  Intended  for  that  purpose; 
tint  on  the  contrary,  this  defendant  alleges 
that  the  said  bond  and  mortgage  were  exe- 
cuted and  deUvered  to  this  •lefendant  bona 
flde^  for  valuable  consideTaUon,  the  said  mort- 
gage being  given  upon  the  homestead  of  the 
said  Joseph  B.  Hoffman,  which  was  In  no  way 
liable  or  sutiiject  to  the  debts,  claims,  or  de- 
mands of  his  creditors,  or  any  of  them,  otber 
than  this  defendant  all  of  which  was 
known  to  said  CTedltors  at  that  time^  as  this 
defendant  is  Informed  and  believes.  (4)  De- 
nies each  and  every  fdlegation  In  paragraph  10 
(rf  the  said  complaint  In  so  ftir  as  they  r^te 
to  this  defendant  and  to  the  said  bond  and 
mortgage  held  by  tills  defendant  against  tbe 
.said  Joseph  B.  Hoffman.**  Further  answering 
this  defendant  alleges:  rrhat  on  or  about  the 
8l8t  day  of  Mandi,  1880,  this  d^oidant  loaned 
to  the  said  Joseph  B.  Hoffman,  In  caidi,  the 
sum  ot  six  hundred  and  twelve  dollan,  fOr  tlie 
purpose  of  enaUlng  the  said  Jos^b  B.  Hoff- 
man to  purchase  the  said  lot  of  land  and  real 
estate,  and  thus  secure  a  bomei  and  enable 
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Um  to  carry  on  business  In  tbe  town  of  Black- 
Tllle*  Sonth  Carolina.  That  at  tbe  time  It  was 
agreed  that  the  said  Joseph  B.Hoffnutn  would 
repay  to  this  defendant  tbe  said  sum,  with 
Uterest.  in  three  equal  annual  InstaHroenta, 
with  Interest  from  said  date.  That,  to  •ecnre 
■aid  loan  and  anm,  and  to  avoid  the  expense 
of  drawing  and  recording  papers,  It  was  fur- 
ther agreed  that  the  defendant  should  hold 
tbe  title  deed  to  said  real  estate  as  security 
untQ  the  said  amount  and  interest  should  be 
repaid,  and  thereupon  the  said  Joseph  B.  Hoff- 
man delivered  to  this  defendant  tbe  said  title 
deed  and  this  defendant  gave  to  tbe  said  Jo- 
seph B.-  HoCrman  his  receipt,  stating  said 
agreement.  That  this  defendant  has  had  said 
deed  In  bis  possession  and  security  ever  since, 
and  believed  that  tbe  holding  of  the  same  af- 
forded him  security  for  said  loan.  That,  upon 
a  faUure  of  the  said  Joseph  B.  Hoffman  to 
pay  the  said  sum  and  debt  as  agreed,  this  de- 
fendant wah  advised  to  require  a  bond  and 
mortgage  of  tbe  said  premises,  and  be  there- 
upon instructed  his  attorneys  to  prepare  the 
said  brad  and  mortgage,  and  to  have  the 
same  executed,  which  was  accordii^y  done; 
and  this  defendant  now  holds  the  said  bond 
and  mortgage  to  secure  tbe  balance  of  said 
debt  and  interest,  to  wit,  tbe  sum  of  seven 
hundred  dalIarE^  do  part  of  said  sum  ever  hav- 
ing been  paid.  And  that  the  said  sum  and  in- 
terest  la  Justly  due  to  this  defendant" 

In  the  affidavit  of  Joseph  B.  Hoffman,  above 
referred  to,  the  statements  of  which  are  ad- 
mitted by  the  plaintiff  to  be  true,  as  herein- 
before stated,  we  find  the  following:  "That 
he  admlta  execatlDg  the  mortgage  and  deed  of 
asaigxuuent  as  set  forth  in  tbe  complaint,  but 
denies  that  titber  one  of  them,  or  both  to- 
gether, were  executed  with  any  view  of  evad- 
ing the  assignment  laws  of  this  state,  o^  of 
hindering,  delaying,  or  defrauding  bis  credit- 
ors; but,  on  the  contrary,  declares,  under  oath, 
that  tbe  said  papers  were  executed  under  tbe 
following  state  of  facts:  That  he  owed  his 
brother,  J.  S.  C.  Hoffman,  who  resides  in 
Orangeburg,  for  money  borrowed  from  bim  to 
oiable  deponent  to  pay  for  the  mortgaged  prem- 
toes  when  deponent  bought  the  house  and  lot, 
and  for  which  his  brother  held  a  memoran- 
dnm  In  writing,  pledging  bim  the  security  of 
a  mortgage  whenever  demanded.  The  mort- 
gage was  demanded  last  fall  [the  affidavit 
bears  date  8th  of  March,  1895],  when  tbe 
financial  stresa  became  so  great,  and,  when  de- 
manded, it  was  executed  as  per  the  previous 
memorandum  given  four  or  five  years  ago." 
After  speaking  of  the  particular  circumstances 
attraidlng  the  execution  of  tbe  mortgage,  which 
do  not  seem  to  be  material,  the  aflSant  pro- 
ceeds as  follows:  "That  at  that  time  de- 
ponent had  not  the  remotest  Idea  of  making 
■nj  asslgmnent  but  believed  himself  able  to 
carry  on  his  business  and  pay  all  his  credlt- 
on  every  dollar.  That  he  did  go  on  with  his 
burineSB  as  usual,  and  paid  creditors,  after 
that,  every  dollar  that  he  could  get  in.  That 
he  6Ul  not  mcHT^age  or  Incmnbec,  In  any  way, 


any  of  his  property  which  was  In  any  way  11a- 
Ue  to  his  creditors;  but,  In  securing  his  broth- 
er, he  mortgaged  his  little  home,  where  he 
and  his  family  resided,  and  which  is  not  worth 
more  than  seven  hundred  dollars,  and  Is  all 
of  the  real  property  he  owns."  Further,  In 
his  affidavit,  deponent  says:  "That  dejMnent 
did  not  realize  his  real  financial  condition  nntU 
about  a  we^  before  tbe  deed  of  assignment 
was  executed,  and  did  not  make  op  his  mind 
to  assign  until  a  day  or  two  before  the  deed  of 
assigiwient  was  made." 

The  circuit  judge  rendered  bis  decree,  In 
which,  without  going  into  any  discussion  of 
the  facts,  or  giving  any  reas.>n  for  his  conclu- 
sion^ be  simply  says:  "After  a  careful  con- 
sideration of  the  pleadings,  I  am  satisfied  that 
the  deed  of  assignment  and  mortgage  are  not 
In  compliance  with  tbe  requirements  of  law." 
And  he  therefore  rendered  judgment,  setting 
aside  the  mortgage  and  deed  of  assignment  as 
void,  as  against  the  plaintiff  and  such  other 
creditors  of  Joseph  B.  Hoffman  as  shall  come 
In  and  share  the  expenses  of  this  action;  for 
the  appointment  of  a  receiver  of  all  tbe  prop- 
erty, both  real  and  personal,  of  the  said  Jo- 
seph B.  Hoffman;  that  defendants  do  deliver 
to  such  receiver  all  of  said  property,  and  that 
tbe  defendant  M.  E.  Izlar  do  account  to  tbe 
receiver  for  all  property  wfaicb  has  come  Into 
bis  bands  under  the  deed  of  assignment;  that 
the  plaintiff  have  Judgment  aKaiust  the  de- 
fendant Joseph  B.  Hoffmen  for  tbe  sum  of 
$87.U8,  with  Interest  from  tbe  llrtb  of  De- 
cember, 18&4;  that  the  cre^tor^  of  Joseph  B. 
Hoffman  be  enjoined  from  prosecuting  any 
action  against  bim  other  than  in  tbe  case,  and 
that  such  other  credltore  be  required  to  come 
In  and  prove  their  demands  l«fore  the  master 
for  Barnwell  county;  and  that,  in  the  meantime, 
and  until  the  receiver  shall  qualify,  tbe  de- 
fendant be  enjoined  from  disposing  of  any  of 
the  property  directed  to  be  turned  over  to  the 
receiver.  From  this  Judgment  the  defendant 
gave  due  notice  of  appeal,  upon  the  several 
grounds  set  out  In  tbe  record,  which  need  not 
be  stated  here,  as  we  propose.  Instead  of  con- 
sidering these  grounds  seriatim,  to  state  and 
consider  tbe  sevovl  questions  which  they 
raise. 

In  the  outset  we  wotdd  remark  tbat  the 
circuit  Judge  must  have  overlooked  tbe  agree* 
meat,  distinctly  stated  in  the  case,  that  tbe 
bearing  below  was  not  only  upon  the  plead- 
ings, but  also  upon  the  affidavits;  for,  In  the 
outset  of  bis  decree,  he  says  the  cause  "was 
submitted  to  the  court  upon  the  pleadings 
herein,  and  a  motion  by  the  plaintiff  for 
Judgment  on  the  pleadings-."  And,  again,  be 
says  that,  after  a  careful  consideration  of  the 
pleadings,  he  reaches  tbe  conclusions  above 
set  forth,— not  a  word  said  about  tbe  affi- 
davits. Nor  is  there  anything  to  indicate 
that  the  circuit  Judge  had  In  his  mind,  in 
preparing  his  decree,  the  distinct  statement, 
made  in  the  case,  that  the  plaintiff  admitted 
the  truth  of  the  allegations  of  the  answers  of 
John  8.  O.  Hoffman  and  Joseph  B.  Hoffman, 


Digitized  gy  Google 


no 


24  SpDTHBASTBRN  BBFOBTEB. 


OELa 


And  the  statements  made  In  the  affidavit  of 
Joseph  B.  Hoffman.  On  the  contraiy,'  every- 
thing shows  that  the  drcnlt  Judge  must  have 
overlooked  these  distinct  admissions.  There 
having  been  no  teetlmon?  adduced  In  the 
case,  ontslde  of  that  derived  from  the  plead- 
ings and  affidavits,  we  must  look  for  the 
fftcts  upon  which  this  controversy  turns  alone 
to  such  allegations  of  the  complaint  as  are 
admitted  by  the  answers  (for  there  Is  no 
statement  that  all  of  the  allegations  of  the 
complaint  are  admitted  to  be  true),  and  to 
the  allegations  made  In  the  answers  and  the 
statements  made  in  the  affidavit  of  Joseph  B. 
Hoffman,  which  are  admitted  to  be  true. 
Xjooldng,  then,  to  those  sources  for  the  facts, 
It  is  Quite  clear  that  there  Is  not  Mily  no  evi- 
dence tending  to  show  that  the  execution  of 
the  mortgage  and  the  deed  of  assignment  was 
a  part  of  a  scheme  devised  by  Joseph  6. 
Hoffman  to  evade  the  provisions  of  the  as- 
signment law  and  to  give  a  preference  to 
John  S.  C.  Hoffman  over  the  other  creditors 
of  Joseph  B.  Hoffman,  but  the  evidence  does 
show  directly  the  contrary.  The  allegation 
In  the  tenth  paragraph  of  the  complaint  to 
that  effect  Is  distinctly  denied  in  the  answers, 
and  therefore  cannot  be  accepted  as  true; 
while  the  allegations  in  the  answers  and  In 
the  affidavit,  which,  onder  the  admission, 
must  be  accepted  as  true,  distinctly  and  em- 
phatically n^atlve  any  such  idea.  Without 
going  over,  in  detail,  the  several  allegations 
in  the  answers  and  in  the  affidavit  above  set 
forth,  the  undisputed  and  admitted  facts  are 
that  there  was  no  connection  wtiatever,  either 
In  po]nt  of  time  or  purpose,  between  the  ex- 
ecution of  the  mortgage  and  the  deed  of  as- 
signment The  mortgage  was  executed  on 
the  29th  of  December,  1894,  in  pursuance  of 
'  an  agreement  in  writing  to  that  effect,'  en- 
tered Into  about  four  years  l}efore  that  date, 
to  secure  the  payment  of  a  bona  fide  debt, 
then  contracted,  for  the  loan  of  money  to 
pay  the  purchase  money  of  the  mortgaged 
premises,  which  were  not  included  in  the 
deed  of  assignment  and  could  not  have  been 
reached .  through  any  legal  process  by  any 
creditor  of  Joseph  B.  Hoffman,  because  such 
premises  are  admitted  to  be  the  homestead 
of  said  Joseph  B.  Hoffman,  and  worth  less 
tha^  $1,000.  Moreover.  It  is  distinctly  stated 
In  the  affidavit  of  Joseph  B.  Hoffman  (which 
statement  under  the  admission,  must  be  ac- 
cepted as  true)  tliat,  at  the  time  he  executed 
the  mortgage,  be  had  not  the  remotest  Idea 
of  maldng  any  assignment,  but  believed  him- 
self able  to  carry  on  his  business  and  pay 
all  of  his  creditors  every  dollar;  that  he  did 
■go  on  with  his  business  as  usual,  and  paid 
creditora,  after  that,  "every  dollar  that  be 
could  get  In."  And  he  further  says  "that 
deponent  did  not  realise  his  real  financial 
condition  until  about  a  week  before  the  deed 
of  assignment  was  executed,  and  did  not 
make  up  his  mind  to  assign  until  a  day  or 
two  before  the  deed  of  assignment  was  made," 
i^bich  was  on  the  llth  of  February,  1895. 


more  than  a  month  after  the  mortgage  was 
executed.  It  is  clear,  therefore,  that  there  is 
no  evidence  whatever  to  sustain  the  auc- 
tion that  the  mortgage  and  deed  of  assign- 
ment were  parts  of  a  scheme  to  evade  tlie  as- 
signment law  and  secure  a  preference  in  Ca- 
VOT  of  John  S.  C.  Hoffman. 

The  next  inquiry  Is  whether  the  mortgage 
was  vi^d  because  it  was  executed  within  90 
days  prior  to  the  execution  of  the  deed  of 
assignment,  under  the  provisions  of  section 
2147.  of  the  Revised  Statutes  of  1893.  To 
make  the  mortgage  void  under  that  section, 
the  following  facts  must  be  made  to  appear: 
(1)  That  Joseph  B.  Hoffman  was  insolvent  at 
the  time  the  mortgage  was  executed.  (^ 
That  the  mortgage  was  made  with  a  view  to 
give  a  preference  to  John  S.  C.  Hoffman.  ^ 
That  the  said  John  S.  G.  Hoffman  had  reascm- 
able  cause  to  believe  that  Joseph  B.  Hoffman 
was  Insolvent  at  the  time.  (4)  That  John  S. 
G.  Hoffman  had  reasonable  cause  to  t>eUeve 
that  the  mortgage  was  made  in  fraud  of  the 
assignment  law.  (5)  That  the  mortgage  was 
executed  within  90  days  previous  to  the  exe- 
cutlcKi  of  the  deed  of  assignment.  Akera  t. 
Rowan,  33  S.  G..  at  pages  464, 465, 12  S.  R 
165.  Now.  while  it  may  be  conceded  that 
the  first  and  fifth  of  these  facts  have  been 
made  to  appear,  although  It  seems  that  Jo- 
seph B.  Hoffman  did  not  Imow  that  he  was 
Insolvent  at  that  time,  yet  the  second,  third, 
and  fourth  facts  have  not  only  not  been  made 
to  appear,  but  are  expressly  negatived  by  the 
evidence  in  the  case,  especially  the  very  ma- 
terial fact  that  John  S  C.  Hoffman,  at  the 
time  he  took  the  mortgage,  either  knew  or 
had  reasMiable  cause  to  believe  that  Joseph 
B.  Hoffman  was  insolvent  for  he  says,  in 
his  answer,  that  he  neither  knew  nor  tiad 
reasonable  cause  to  believe  that  Joseph  R 
Hoffman  was  insolvent  at  the  time,  and 
this  allegation  Is  admitted  to  be  true.  It 
appears  that  John  S.  C.  Hoffman  resided  In 
a  different  town  and  county  from  that  In 
which  Joseph  B.  Hoffman  lived  and  did  busi- 
ness, and  there  Is  no  fact  or  circumstance 
even  tending  to  show  that  he  was  familiar 
with  the  business  of  Joseph  B.  Hoffman.  It 
is  clear,  therefore,  that  the  allegadon  that 
the  mortgage  was  void,  under  section  2147, 
cannot  be  sustained  for  want  of  material 
facts  to  support  it  In  addition  to  this,  it  be- 
ing admitted  that  the  property  covered  by 
the  mortgage  was  the  homestead  of  Joseph  R 
Hoffman,  and  as  such  beyond  the  reach  of 
his  creditors  by  any  process  or  proceeding 
known  to  the  law,  it  Is  difficult  to  conceive 
how  such  mortgage  could  l>e  regarded  as  a 
fraud  upon  the  creditors,  under  the  principles 
laid  down  In  Bridges  v.  Howell,  27  S.  C.,  at 
pages  434,  435,  3  S.  B.  790,  and  the  cases 
there  cited,  as  well  as  In  the  case  of  Wood 
V.  Tlmmerman,  29  S.  C,  175,  7  8.  B.  74. 

The  next  inquiry  is  whether  the  reserva- 
tion, in  the  deed  of  assignment,  of  "such 
real  and  personal  property  as  Is  exempt  from 
sale  under  the  homestead  laws  of  this  atat^" 
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renders  Qxe  assignment  rold.  In  A<Uer  t. 
Gload,  42  S.  C.  272.  20  S.  E.  393,  tbe  doctrine 
was  distinctly  recognized  that  sucti  a  reserva- 
tion would  not  affect  the  validity  of  the 
atgnment;  and  appellants'  counsel  have  dted 
Berersl  cases  from  North  Carolina,  which  we 
have  examined,  all  of  which  clearly  show 
that  such  a  reservation  does  not  render  tbe 
assignment  roid.  See  Eigenbron  t.  Smith, 
4  3.  B.  122;  Bobbilt  t.  Rodwell.  U  S.  B. 
245;  Banking  Co.  t.  Whltaker,  14  S.  B.  920. 
where  Menimon,  O.  in  delivering  the  opin- 
ion of  tbe  court,  speaking  of  the  assignor, 
uses  this  language,  which  seems  very  apim>- 
prlate  to  the  case  under  consideration:  "He 
did  not  resore  to  hlmHelf  any  advantage,  or 
provide  for  any  delay  or  hindrance  to  his 
creditors,  except  that  be  reserved  bis  rights 
of  property  exemptions,  as  allowed  by  tbe 
institution  and  laws.  Such  reservation  does 
not  imply  fraud  or  fraudulent  purpose.  It 
withholds  nothing  from  his  creditors  that 
they  are  admitted  to  liave;  nothing  that  they 
could  sell  under  execution  if  tbe  deed  had 
not  beeoi  made.  Tbe  deed  in  no  way  helped 
the  debtor  to  claim  and  have  bis  exemptions. 
These  tbe  law  secured  to  him  lu  any  case. 
They  afforded  no  motive,  fraudulent  or  other- 
wise, to  make  the  deed."  Tbe  same  doctrine 
was  held  in  Davis  v.  Smith  <N.  C.)  18  S.  E. 
53.  and  in  Bouse  v.  Bowers  (N.  C.)  16  S.  E. 
684.  The  same  doctrine  has  been  beld  In 
Mississippi.  Richardson  v.  Marqueze,  42  Am. 
Rep.  353.  We  do  not  think  that  the  resrara- 
tion  of  the  property  exempted  from  levy  and 
sale  under  the  constitution  and  laws  of  the 
state  vitiated  tbe  assignment  Such  prop- 
erty being  beyond  tbe  reach  of  creditors,  can- 
not be  regarded  as  any  part  of  the  property 
of  tbe  debtor  in  which  creditors  have  any  In- 
terest or  concern,  and  tbe  debtor  may  dis- 
pose of  it  In  any  way  be  sees  proper,  with- 
out regard  to  tbe  interest  of  his  creditors. 
Such  is  the  true  Interest  and  spirit  of  .the 
homestead  laws.  Accordingly,  it  has  been 
held  that  a  debtor  may  make  a  valid  convey- 
ance of  his  homestead,  even  after  Judgment 
recovered  against  liim.  Cantrell  v.  Fowter, 
24  8.  C.  424;  Ketchln  v.  McCariey.  26  S.  G. 
1,  11  S.  E.  1099.  and  many  other  cases  In 
which  the  same  doctrine  is  recognized.  The 
same  doctrine  is  laid  down  in  Burrlll,  As- 
Bignm.  ft  202. 

Our  next  inquiry  is  whether  the  provision 
in  the  deed  of  assignment  for  the  payment  of 
the  fee  of  the  attorney  for  drawing  the  deed 
of  assignment  was  such  an  unlawful  prefer^ 
ence  as  would  vitiate  tbe  assignment  That 
question  Is  concluded  by  authority.  See 
Bryoe  v.  Foot,  25  8.  0.  467;  Vemer  v.  Davis, 
26  8.  C.  609,  more  fully  reported  in  2  S.  E. 
114,— which  distinctly  bold  that  such  a  pro- 
vision Is  not  an  Illegal  preference.  And  the 
same  doctrine  is  recognized  in  the  recent  case 
of  Clarke  v.  Baker,  80  8.  O.,  at  page  423. 
15  8.  B.  014. 

From  the  forcing  views.  It  follows  ttiat 
mo  much  of  the  circuit  decrees  as  provides  for 


the  appointment  of  a  receiver,  and  requires 
the  defendants  to  turn  ov^  to  such  receiver 
the  property  and  assets  of  Joseph  B.  Hoff- 
man, is  erroneous,  and  must  be  set  aside. 
Indeed,  the  whfrie  decree,  except  so  much 
thereof  as  renders  Judgment  against  the  de- 
fendant Joseph  B.  Hoffman,  In  favor  of  the 
plaintiff,  for  the  amount  of  his  debt,  $87.98 
and  interest  should  be  set  aside.  The  Judg- 
ment of  this  court  Is  that  the  Jud^ent  of 
tbe  drcnit  court  be  reversed,  except  in  so 
tar  as  It  renders  Judgment  in  favor  of  tbe 
plaintiff,  against  tbe  defendant  Joseph  B. 
Hoffman,  for  tbe  sum  of  $87.98,  with  Interest 
thereon  from  tbe  19tb  day  of  December,  1894, 
in  wtaidi  respect  said  judgment  is  affirmed. 


(US  V.  a,  losi) 

TILLBTT  T.  NORFOLK  ft  W.  B.  GO.  et  aL 

(Supreme  Conrt  <ii  North  OaroUiUL    Hardbt  17, 

1896.) 

NBOLIOBHOK— MtXBD  QUBSTIOH— Opixioh  otWh^ 
NESS  — LEflSOB  or  RaILKOAD  — LlABIUTT  ffOK 
NeOLtaBMCB  —  COHTUIBOTOBT  KBOLIOBBOS  BT 

PAnSBXQEB. 

1.  What  Is  Degligence  U  a  question  of  law 
wfien  the  facts  are  undispnted;  but  where  the 
facta  are  controverted,  or  more  ttian  one  infer- 
ence can  be  drawn  from  them,  it  ts  the  province 
of  tbe  jury  to  pass  upon  an  Issue  involTing  it, 

2.  It  is  Improper  to  ask  a  witness  whether  a 
car  was  coupled  in  a  negligent  msntier. 

3.  Where  a  cause  was  remanded  for  new 
trial  of  certain  issues  only,  it  was  not  error  to 
refuse  to  permit  defendant  to  Introdnce  evidence 
as  to  a  matter  oot  embraced  in  aaid  issaes. 

4.  The  lessor  of  a  railroad  is  liable  for  in- 
juries negligently  inflicted  on  passengers  by  its 
lessee. 

5.  Failure  to  apply  brakes  to  a  moving  train, 
when  the  discharge  of  ttiat  duty  will  avert  all 
danger  to  passengers  that  might  reanlt  from  a 

collision  of  cars,  ib  negligence. 

6.  A  passenger  who^  before  be  had  seated 
himself  in  p  car.  was  injured  by  the  negligence 
of  defendant  in  causing  another  car  to  come  into 
violent  contact  with  the  former,  is  not  predaded 
from  recovering  merely  t>ecauBe  he  did  not  oc- 
cupy the  first  vacant  seat  he  came  to.  oor  be- 
cause he  Incumbered  himself  with  bundles  or 
with  the  care  of  children,  which  impeded  his- 
movomeuts. 

Appeal  from  superior  court,  Person  county; 
Starbuck,  Judge. 

Action  by  James  W.  Tlllett  against  the  Nor- 
folk &  Western  Railroad  Company  and  an- 
other for  personal  Injuries.  There  was  a 
judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

It  appeared  that  after  plaintiff  boarded  a 
passenger  car  attached  to  a  freight  train  on 
defendants*  road,  but  before  be  had  seated 
himself,  be  was  thrown  down  by  reason  of 
another  car,  which  was  moved  for  the  pur- 
pose of  making  a  coupling,  having  come  in 
Tloieut  contact  with  the  car  which  plaintiff 
bad  boarded.  Prior  to  tbe  date  of  plaintiff's 
injury,  defendant  the  Lynchburg  &  Norfolir 
Railroad  Company  leased  its  line  of  railway 
to  its  codefendant,  the  Norfolk  &  Western 
Railroad  Company,  which  said  last-named 
company,  under  tbe  provisions  of  the  lease, 
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was,  at  the  time  of  the  Injuries  to  plaintiff, 
engaged  In  operating  said  line.  The  action 
was  tried  before  his  honor,  Judge  Starbuck, 
and  a  Jury,  at  the  Norember  term,  1895,  of 
the  supreme  court  of  Person  county,  upon 
the  Issues  directed  by  the  supreme  court  In 
this  cas^  as  will  appear  from  the  record  and 
the  opinion  of  the  court  reported  In  115  N. 
C.  662.  ao  S.  B.  480,  and  in  IIS  N.  a  937,  21 
S.  E.  696.  After  the  Jury  was  Impaneled,  the 
defendants'  counsel  tendered  the  following 
Issues:  "(3)  Was  the  plaintiff  rightfully  o^ 
the  train  of  the  defendant  the  Norfolk  & 
Western  Railroad  Company?  (4)  Was  the 
plaintiff  injured  by  the  negligence  of  the  said 
defendant  the  Norfolk  &  Western  Railroad 
Compa2iy7.  (5)  Did  the  plaintiff,  by  his  own 
negligence,  contribute  to  his  own  injury?  (6) 
If  80,  was  the  plaintiff's  negligence  the  proxi- 
mate cause  of  the  Injury?  (7)  Was  the  In- 
jury complained  of  the  cause  of  the  plain- 
tiff's alleged  blindness  and  Incapacity  to  con- 
duct his  business?  (8)  Was  the  plaintiff  In- 
jured in  the  manner  described  and  alleged 
In  the  complaint?"  His  honor  refused  to  sub- 
mit these  issues,  except  as  they  are  embraced 
in  those  set  out  in  the  record,  and  the  de- 
fendants* counsel  excepted  to  the  refusal  of 
the  court  to  i^ubmit  the  issues  as  tendered  by 
him.  Thereupon  the  court,  upon  examina- 
tion of  the  opinion  ot  the  supreme  court  in 
this  case,  and  the  pleadings  therein,  submit- 
ted the  following  issues:  "(2^  Was  the 
plaintiff  rightfully  on  the  train  of  the  defend- 
ant the  Norfolk  &  Western  Railroad  Compa- 
ny? (3)  Was  the  plaintiff  injured  by  the  neg- 
ligence of  the  Norfolk  &  Western  Railroad 
Company?  (4)  Did  the  plaintiff,  by  his  own 
negligence,  contribute  to  his  injury?'  The 
defendants'  counsel  excepted  to  these  Issues 
as  submitted  by  the  court.  The  only  excep- 
tion to  the  evidence  was  taken  to  the  refusal 
of  the  court  to  permit  defendants  to  ask  a 
witness  the  following  question:  "Was  this 
coupling,  which  made  the  shock  complained 
of,  done  In  a  manner  which  was  negligent 
or  otherwise?"  At  the  request  of  plaintiff's 
counsel,  the  court  gave  the  following  instruc- 
tlon,  which  was  duly  excepted  to  by  defend* 
ants:  "(2)  It  was  the  duty  of  the  railroad 
employes  in  charge  of  the  train  In  question 
to  keep  It  under  control,  so  as  to  prevent  Its 
coming  back  against  the  passenger  car  with 
too  great  a  violence  and  if  there  was  a  fail- 
ure to  apply  the  brakes  soon  enough,  and  if, 
by  reason  of  such  failure  to  apply  the  brakes 
in  time,  the  employes  lost  control  of  the  train, 
and  It  came  back  against  the  passenger  car 
with  too  great  a  violence,  and  the  plaintiff 
was  thereby  injured,  without  any  contribu- 
tory negligence  on  his  part,  and  while  he 
was  rightfully  on  the  train,  then  you  will 
answer  the  3d  issue,  'Yes.* "  There  were  a 
verdict  and  Judgment  for  plaintiff. 

B.  O.  Burton.  Jones  ft  TlUett,  and  W.  W. 
Kitchln,  for  plalntUL  W.  A.  Outlule,  for  de- 
fendants. 


AVBBT,  J.  There  was  no  error  in  refus- 
ing to  submit  the  Issues  tendered  by  the  de- 
fendants. Those  framed  by  the  court  In- 
volved the  only  questions  left  open  for  trial. 
Tlllett  T.  Railroad  Co.,  U6  N.  a  602,  20  S. 
B.  480.  In  the  exercise  of  a  sound  discre- 
tion, the  oiurt  was  at  liberty  to  allow  the  Ju- 
ry to  pass  upon  the  specific  question  whether 
the  plaintiff  was  r^btfuUy  on  the  car;  but 
the  right  ot  the  plaintiff  to  board  the  car 
must  have  been  proven  necessarily  In  order 
to  make  out  a  prima  fade  case  of  negligence 
on  the  part  of  the  defendants,  and  thtis  all 
of  the  cfmtroversy  still  left  open  might  have 
been  determined  by  means  of  the  two  Issues 
Involving  the  alleged  n^llgence  of  the  de- 
fendsiuts  and  contrIbat(H7  negligence  on  ths 
part  of  the  plaintiff. 

What  Is  negligence  la  a  question  of  law 
when  the  facts  are  undisputed.  But  where 
the  facts  are  controverted,  or  more  than  one 
Inference  can  be  drawn  from  them,  it  is  the 
province  of  the  Jury  to  pass  upon  an  Issue 
Involving  it  Deans  v.  Railroad  Co^  107  N. 
a  686, 12  S.  B.  77.  A  mixed  question  Is  thai 
presented,  and  It  becomes  the  duty  of  the 
Judge,  at  the  request  of  counsel,  to  tell  the 
jury  how  to  apply  the  law  of  negligence  to 
the  various  phases  of  the  testimony,  and  the 
oCQce  of  the  Jury  to  make  the  application  of 
the  law,  as  given  by  the  court,  to  the  facts 
as  found  by  them.  They  detmnine  In  this 
way,  by  their  restwnses  to  the  Issues,  wheth- 
er ne^lgence  or  contributory  negligence  has 
been  shown.  When,  therefore,  the  witness 
was  asked  to  state  whether  a  car  was  coupled 
in  a  negligent  manner,  the  question  was  cal- 
culated to  elldt  an  opinion  upon  one  of  the 
very  questions  which  the  Jury  were  impanel- 
ed to  decide;  and  the  objection  to  Its  compe- 
tency, being  made  in  apt  time,  was  properly 
sust&ined.  Smith  v.  Smith,  117  N.  0. 326.  23 
S.  E.  270;  Wolf  T.  Arthnr.  112  N.  O.  <S»U  1ft 
S.  E.  843. 

There  Is  no  merit  In  the  exception  to  the  re- 
fusal of  the  court,  by  means  of  an  additional 
Issue,  to  reopen  the  question  of  damagea, 
which  was  finally  settied  and  determined 
when  this  court  granted  a  new  trial,  limited 
virtually  to  two  Issues.  It  Is  needless,  there- 
fore, to  discuss  the  point  presented  by  conn* 
sel  on  the  argument. 

It  was  not  error  to  refuse  to  allow  defend- 
ants to  show,  In  diminution  of  damages  al- 
ready ascertained  by  a  verdict,  that  the  per- 
manent injury  to  plaintiff's  eyesight  was  due 
to  his  failure  to  have  them  properly  treated 
after  the  accident  Such  questions  could 
only  be  considered  by  the  Jury  In  arriving  at 
the  quantum  of  damage.  The  court  consid- 
ered on  the  former  hearing  alt  of  the  ques- 
tions then  presented,  and  determined  to  set- 
tie  all  of  them  except  those  specifically  men- 
tioned, as  they  are  empowered  to  do  under 
the  recent  statute,  by  a  per  curiam  Jud^r- 
ment  The  court  would  have  settied  the 
whole  case  by  such  Judgment  had  a  new  trial 
been  refused,  upon  every  Issue,  and  its  mi- 
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tng  would  have  conclndect  the  defendanfaB  np- 
OD  all  points.  Although  the  Jtidgment  left 
certain  qnestions  open  for  another  trial  to  the 
extent  that  the  verdict  was  undisturbed,  It 
waa  final;  not  subject  to  be  set  aside  by  any 
■nbseqnent  action  of  the  court  or  Jury,  We 
must  assume.  If  we  had  no  actml  knowledge 
of  the  matter,  that  the  defendants  had  oppor-' 
tonlty  on  a  former  trial  to  present  to  the 
inry  the  views  of  their  counsel  upon  the  ques- 
tion of  permanent  Injury,  and  that  this  court, 
npon  reviewing  the  case  on  appeal,  deter- 
mined that  as  to  that  matter  it  bad  no  rea- 
son to  complain.  The  plalutlff  filed  a  peti- 
tion to  rehear,  and  at  hts  Instance,  the  per 
carlam  was  modified.  The  defendants  rest- 
ed on  their  oars,  and,  having  done  so,  are 
not  entitled  to  the  benefit  of  a  rehearing  ou 
another  appeal  up<ni  qneetloiu  that  are  be- 
hind us. 

The  defendants*  connsel  objected  to  the  In- 
troduction of  the  deposition  of  Dr.  Graliam, 
a  specialist,  lu  which  he  gave  his  opinion,  as 
an  expert,  that  the  loss  of  eyesight  had  been 
caused  by  the  Injury  to  the  plaintiff's  head, 
sustained  by  reason  of  his  falling  in  the  car; 
and  plalntifTs  counsel  thereupon  withdrew 
it,  presumably  upon  the  theory  that  it  was 
conceded  to  be  Irrdevant  am  to  any  question 
before  the  Jury. 

The  question  whether  the  lessor  railway 
comi>any  is  answerable  jointly  with  the  les- 
see compapy  operating  its  road,  for  the  In- 
Jnrles  due  to  the  negligence  of  the  latter, 
and,  if  so,  what  was  the  extent  of  such  liabil- 
ity, arose  in  Logan  v.  Railroad  Co.,  116  N.  C. 
940,  21  S.  E.  959.  It  was  In  this  court  then 
res  nova,  but  the  court,  after  giving  the  mat- 
ter Involved  the  careful  consldemtlon  which 
It  deserved,  and  npon  a  full  discussion  of  the 
law,  delivered  an  opinion  which  is  decisive 
of  the  right  to  recover  against  the  lessor  In 
this  case.  We  find  In  the  argument  ou  be- 
half of  the  defendants  no  reason  for  receding 
from  the  position  then  taken.  In  view  of 
the  conflict  of  authority  in  other  states,  this 
court  was  left  free  to  be  guided  rather  by  the 
weight  of  reason  than  by  the  number  of 
precedents  In  reaching  a  conclusion.  If,  as 
already  stated,  it  was  the  province  of  the 
court  to  determine  whether  any  given  act 
was  evidence  of  a  want  of  ordinary  care, 
and  if  the  loss  of  control  over  a  train  by  en- 
gineer and  brakeman,  and  consequent  Injury 
to  a  passenger,  were  due  to  a  failure  to  ap- 
ply brakes  in  time,  and  were  properly  held  by 
tlie  court  to  be  negligence,  it  would  have 
been  Buperflnous  to  add  the  word  "negligent" 
as  qualifying  "failure,"  and  It  was  not  an  er- 
ror to  omit  IL  If  the  brakeman  failed  to  dis- 
charge such  a  doty  when  he  had  feasonable 
ground  to  apprehend  that  Injury  would  re- 
sult from  such  omission,  he  was  clearly  cul- 
pable, and  the  defendant  companies  were  an- 
snremble  for  any  Injury  resulting  from  such 
negligence.  Blue  v.  Railroad  Co..  118  N.  O. 
965,  21  S.  B.  S99.  Where  the  Injury  Is  due  to 
tbe  Diligent  omission  of  dat7  hy  a  brake- 


man,  it  Is  not  a  mere  accident,  and  the  ob- 
jection to  the  charge  that  It  made  no  allow- 
ance for  accident  is  not  well  taken.  "A  sud- 
den, violent,  unexpected,  and  unnecessary 
movement  of  a  iwissenger  car,  while  passen- 
gers are  getting  on  it,  at  a  proper  time  and 
place,  is  negligence,"  because  those  who  per- 
mit such  things  to  be  done  when  they  have 
I>ower  to  prevent  it  liy  using  proper  precau- 
tion, and  have  reason  to  apprehend  that  pas- 
sengers may  be  injured  thereby,  fall  to  ex- 
ercise the  care  which  the  law  delnands  as  a 
duty  of  every  carrier  company  that  eontracta 
for  the  safe  carriage  of  passengers.  It  la 
manifestly  a  want  of  ordinary  care  to  fall  to 
apply  brakes  to  a  moving  train  when  the  dis- 
cbarge of  so  simple  a  duty  will  avert  all 
danger  to  passengers  that  might  result  from 
a  collision  of  cars,  and  the  omission  to  per- 
form It  may  subject  them  to  peril.  If  the  in- 
jury which  the  plaintiff  sustained  might 
have,  been  averted  by  applying  the  brakes, 
and  was  a  natural  and  probable  consequence 
of  the  omission  to  do  so,  the  law  Imputes  It 
to  the  carelessness  •  of  the  company  whose 
servant  neglected  to  perform  that  duty  (Pc^ 
Torts,  *463),  and  holds  the  lessor  company 
answerable  to  the  same  extent  as  though  the 
lease  had  never  been  made.  The  jury  must 
have  found,  under  the  instructions  of  the 
court,  that  the  injury  was  due  to  a  violent, 
unnecessary,  and  unexpected  collision,  caus- 
ed by  the  failure  to  apply  the  brakes.  It 
was  the  duty  of  the  plaintiff  to  provide  by 
proper  care  against  such  shock  as  was  the 
natural  and  probable  consequence  of  coup- 
ling the  cars  with  care;  but  the  law  did  not 
require  him  to  rush  Into  the  very  first  seat 
he  reached.  Instead  of  one  a  little  further 
back,  on  the  opposite  side,  even  though  he 
knew  that  the  train  was  about  to  be  coupled; 
nor  did  It  hold  him  culpable  for  falling  to 
see  that  the  coupling  was  about  to  be  effect- 
ed, when  be  might  have  seen  It  by  looking 
up  the  road,  as  he  embaiked  on  the  train. 
He  bad  a  right  to  assume,  and  to  act  on  the 
assumption,  that  the  servants  of  the  company 
would  discharge  their  duty.  Russell  v.  Town 
of  Monroe,  116  N.  0.  720.  21  S.  B.  550.  Al- 
though he  had  rheumatism  In  his  lower 
limbs,  he  was  not  negligent  in  holding  with 
one  hand  by  the  back  of  the  seat  which  he 
selected,  till  his  little  child,  nine  years  old, 
could  pass  ahead  of  htm,  for  fear  that  the 
unusually  rapid  running  of  the  engineer,  or 
the  failure  to  apply  brakes,  would  caiise  an 
unnecessarily  violent  shock.  Persons  who 
are  old  or  decrepit  are  not  more  culpable  for 
failure  to  provide  against  the  carelessness  of 
those  whose  duty  It  Is  to  provide  for  their 
safety  than  those  who  are  vigorous  and  ac- 
tive. All  alike  may  act  on  the  assumption 
that  the  servants  of  a  railroad  company, 
whose  occupation  binds  them  to  a  high  de- 
gree of  diligence,  will  exercise  at  least  or- 
dinary care  In  looking  aftw  the  safety  of 
those  whom  the  law  places  under  their  pro- 
tection. 
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It  was  not  error  to  refuse  to  Instruct  tbe 
Jur7  tliat  the  idaintiff  was  negligent  In  car- 
rying In  his  arms  or  under  bis  arms  two  bun- 
dles, one  of  which  was,  according  to  the 
description  of  a  witness,  about  as  large  as  a 
hat,  and  another  a  little  smaller.  Though 
there  was  conflicting  evidence  from  some  of 
defendants*  witnesses,  there  was  abundant 
testimony,  if  believed,  to  warrant  ihe  Jury  in 
finding  that  the  cars  came  against  each  other 
violently,  with  such  force  as  to  cause  a 
crash,  and  to  send  the  passenger  car  half- 
way across  the  street,  or  10  or  15  feet  There 
was  testimony  tending  to  show  that  an  old 
negro  man;  who  was  sitting  on  a  seat,  with 
his  hands  resting  on  the  back  of  the  seat  in 
front  of  him,  was  thrown  by  the  collision 
against  the  ftont  seat,  In  such  a  way  as  to 
make  fals  nose  bleed.  Though  the  testimony 
was  confilctlng,  the  Jury  must  have*  believed 
that  the  serranta  of  the  company  failed  to 
control  the  train,  and  carelessly,  because  un- 
necessarily, permitted  the  cara  to  come  to- 
gether with  unusual  and  unexpected  vio- 
lence. Under  such  circumstances,  railroad 
companies  canuot  escape  responsibility  by 
showing  that  an  Infirm  person  failed  to  set- 
tie  down  In  the  first  seat  reached,  or  Incum- 
bend  himself  with  bundles  or  the  care  of 
children,  so  as  to  Impede  his  movements. 

Whether  the  plaintiff  bought  hia  ticket  be* 
fore  or  after  the  accident,  It  is  not  denied 
that  he  got  upon  the  car  for  the  purpose 
of  taking  passage  on  It,  and  that  he  did  pay 
his  fare  subsequently.  He  was  therefore.  In 
any  aspect  of  the  evidence,  a  passenger.  See 
authorities  cited  in  Daniel  v.  Railroad  Co.. 
117  N.  C.  592,  23  S.  E.  327.  The  plaintiff 
boarded  the  train  while  other  passengers 
were  getting  on,  and  at  a  place  where  the 
company  was  accustomed  to  receive  them, 
and  had  a  right  to  receive  them  Browne 
V.  Railroad  Co.,  108  N.  O.  41. 12  S.  E.  958. 

There  was  no  complaint  that  the  question 
whether  the  plalntlCC  was  warned  to  wait 
tlU  the  car  should  be  drawn  up  In  front  of 
the  station  was  not  properly  left  to  the  Jury 
on  the  last  trial. 

A  careful  review  of  the  whole  statement 
shows  that  there  was  no  error,  and  the  Judg- 
ment Is  therefore  affirmed. 


<U8  N.  G.  <S4) 

STEWART  et  al.  r.  STATE. 

(Supreme  Court  of  North  Oarolina.    March  17, 
1896.) 

FUBUO  PrINTBR — CO!ITRA0T  WITH  StITB — BjOBT 
TO  All  Stats  Printiso. 

One  holdins  a  contract  for  state  print- 
ing, nnder  Acts  1885,  c.  20,  S  1>  providhig  that 
al)  prioting  and  binding  required  by  the  state 
Bhall  be  let  by  contract,  is  entitled  to  all  the 
printing,  binding,  and  ruling,  and  the  work  in- 
cident thereto,  reqnired  by  all  state  departmenta 
and  loBtitutionB. 

Claim  by  Stewart  Bros.,  public  printers, 
against  the  state  of  North  Oarolina,  Qled  In 


the  flnt  Instance  In  the  tnq^eme  conrL  Judg- 
ment for  ol^^lmawfp, 

Jones  &  Patterson,  for  plaintltta  The  At- 
torney General  and  Shepherd  &  Busbee,  for 
the  State. 

MONTGOMERY,  J.  We  are  not  prepared 
to  say  that  a  claim  for  damages  against  tbe 
state,  arising  out  of  a  failure  and  refusal  of 
one  of  its  servants  to  perform  a  statutory 
duty  imposed  upon  him,  can  be  filed  In  this 
court.  The  petition  sets  forth  that  some  of 
the  state  officers  and  heads  of  public  Institu- 
tions who  have  refused  and  failed  to  liave 
tbe  printing  and  binding  of  their  departments 
and  Institutions  done  by  the  plaintiffs,  under 
their  contract  with  the  state,  have  done  bo 
under  a  claim  of  discretion  allowed  to  them 
under  tbe  law  on  this  subject;  and  it  was 
stated,  on  the  argument,  that  a  considerable 
quantity  of  such  work  was  being  withheld 
from  the  plaintiffs,  and  would  be  withheld 
until  this  court  should  decide  whether  or  not 
the  plaintiffs  were  entitled  to  tbe  whole  of 
tbe  public  printing  and  binding.  The  mat- 
ter, then,  has  become  a  quasi  public  question, 
is  of  importance  to  the  several  departments 
of  the  state  government,  and,  under  tbe  prece- 
dents of  this  court  (many  of  them  being  cited 
and  commented  on  In  the  concurring  opinion 
of  Furches,  J.,  In  the  case  of  Farthing  v.  Car- 
rington,  116  N.  C.  315,  22  S.  E.  9),  we  have 
concluded  to  give  our  construction  to  the  act 
concerning  the  public  printing.  Acts  1895,  c. 
20.  We  are  requested  to  do  this,  also,  In  tbe 
petition  of  the  plaintiffs.  Section  1  of  the 
act  provides  "that  all  printing  and  binding  re- 
quired by  the  state  shall  be  let  by  contract," 
etc.,  and  there  Is  nothing  In  any  subsequent 
part  of  the  act  to  limit  or  qualify  this  plain 
language.  The  plaintiffs'  contract  with  the 
state  to  do  the  work  Is  admitted,  and,  under 
the  contract,  they  are  entitied  to  do  all  the 
printing  and  binding  and  ruling,  and  work  in- 
cident thereto,  which  may  be  required  by  any 
and  all  of  the  state  departments,  and  by  any 
and  all  of  its  public  institutions.  As  a  rem- 
edy for  the  plaintiffs,  in  connection  with  their 
claim  for  damages  by  reason  of  the  matters 
mentioned  in  their  petition.  It  may  be  that  tbe 
general  assembly,  after  hearing  proof  throusb 
one  of  Its  committees^  may  make  to  the  plain- 
tiffs a  proper  allowance,  if  any  damage  should 
be  shown. 


(lis  K.  G.  47^ 

SIBmONS  et  aL  v.  JONES  et  aL 

(Supmne  Court  ot  North  CaroUna.    Hardi  IT, 
1896.) 

FiBTiTJoir— AifsirniiBVT— DisoBRiON  <a  Cukk 

— JUDOKBKT. 

1.  On  petition  before  the  derk  for  partition, 
the  refusal  of  permiasion  to  amend  is  a  matter 
purely  within  toe  discretion  of  the  clerk. 

2.  A  judgment  ordering  partition  according 
to  the  will  of  testator,  and  oireeting  the  commia- 
sionen  to  charge  the  shares  of  certain  of  tbe  par- 
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ties  with  the  snins  ezpreasly  laid  npon  them  hr 
the  will,  is  not  rold  as  conditional,  becsose  it 
farther  directs  that,  if  the  sums  so  chaned  ihaU 
be  paid  before  the  commissioner  acts,  the  ahanea 
abookl  be  leUered  of  the  cbaiiges. 

A]q;»eal  tnm  anpeilor  conrt,  Jones  coimt7; 
Graliam,  Jndge. 

Froceedlnga  for  partition  by  George  H. 
BlmiiMHis  and  others  agahist  Leah  D.  Jones 
and  others.  From  the  Judgment  plaintiffs 
appeal.  Affirmed. 

J.  B.  Batchelor  and  R.  O.  Strong,  for  appel- 
lants.   W.  D.  Mclver,  for  appellees. 

MONXGOAfERT,  J.  Amos  L.  Simmons  In 
hla  last  will  and  testament  devised  his  real 
estate,  one-fourth  to  hla  son  George,  one- 
fourth  to  his  son  Charles,  one-fourth  to  his 
daughter  Elizabeth,  wife  of  Joseph  Bhodes, 
and  one-fourth  to  his  graodcblidreD,  Leah, 
John  A.,  Mary  F.,  Sophia  D.,  and  Robert  D. 
Jones.  The  Bhare  of  Charles  was  to  be  char- 
ged with  the  sum  of  f270  and  the  share  of 
Elizabeth  with  the  sum  of  $450,  sums  ad- 
vanced to  them,  respectively,  by  their  father 
in  his  lifetime,  unless  they  should  respective- 
ly pay  these  sums  in  the  lifetime  of  the  tes- 
tator, or  afterwards,  and  before  the  lands 
should  be  divided,  or  unless  such  amounts  re- 
maining unpaid  on  these  advancements 
should  not  be  paid  with  their  shares  of  the 
personal  estate.  A  petition  for  partition  of 
these  lands  was  filed  before  the  clerk  of  the 
superior  court  by  George  and  Charles  Sim- 
mons and  Elizabeth  Rhodes  against  t^e 
grandchildren  above  named,  and  the  rights  of 
the  parties  set  out  therein  In  accordance 
with  tbe  provisions  of  the  will;  the  charges 
on  tbe  shares  of  Charles  and  Elizabeth  being 
particularly  mentioned.  The  petition  con- 
tained no  Intimation  that  there  was  any  per- 
sonal property  or  money  of  tbe  estate  of  the 
testator  In  tbe  hands  of  tbe  executor,  or  any 
other  person,  with  which  to  pay  oil  the  char- 
ges on  the  shares  of  Charles  and  Elizabeth. 
Tbe  clerk  made  the  order  for  partition,  and 
adjudged  that  the  shares  of  Charles  and  Elis- 
abeth be  charged,  respectively,  with  the  sums 
imposed  upon  them  under  the  will  of  their 
faUi^.  After  the  order  for  partition  was 
made,  the  petitioners  Elizabeth  and  her  hus- 
band moved  before  the  clerk  to  amend  the  pe- 
tition, so  that  It  might  allege  that  Mrs.  Rhodes 
be  declared  "entitled  to  be  accredited  as  a 
payment  of  the  amoimt  of  money  In  the 
hands  of  the  executor  to  which  she  might  be 
entitled  as  legatee  or  distributee"  under  the 
will.  The  clerk  refused  to  allow  the  amend- 
ment, and  they  excepted  to  his  ruling. 

If  tbe  amendment  bad  been  allowed,  it 
would  not  have  amounted  to  an  explicit  dec- 
laration that  there  was  a  sum  of  money  In 
the  hands  of  the  necutor  to  which  Mrs. 
Rhodes  was  entitled  as  legatee  or  devisee. 
As  an  allegation.  It  was  not  positive,  certain, 
and  unequlTo^al;  it  was  not  even  an  Inferen- 
tial statetnent  of  a  fact  But,  besides  that 
objectitui  to  tbti  proffered  am^nduiient,  the 


allowance  or  rejection  of  It  was  a  matter  of 
pure  discretion  with  the  clerk.  Wiggins  v. 
McCoy,  87  N.  O.  499;  Jarrett  v.  Glbba,  107 
N.  C.  303,  12  S.  E.  272.  Rhodes  and  his  wife 
filed  also  an  exception  to  the  Judgment  for 
partition,  and  Insisted  that  It  was  conditional, 
and  therefore  void.  The  Judgment,  after  or^ 
dering  the  partition  according  to  the  will  of 
the  testator,  Instructed  the  commissioners  to 
charge  the  EAiares  of  Cliarles  and  Mrs.  Rhodes, 
respectively,  with  the  sums  expressly  laid 
upon  them  in  the  will  of  their  father,  and  sim- 
ply added  a  proviso  that.  If  these  sums  were 
paid  before  the  commissioners  acted,  then 
these  shares  should  be  relieved  of  the  charges, 
and  the  commissioners  should  not  charge 
them  on  the  shares  In  their  report  to  the 
court  The  substantial  relief  sought  and  the 
purpose  of  the  proceeding,  was  tbe  partition 
of  the  land,  the  charge  for  equality  only  an 
Incident  The  Judgment  for  partition  re- 
mained In  full  force,  whether  the  amounts 
charged  on  the  shares  of  Charles  and  Mrs. 
Rhodes  were  paid  or  not  before  partition  was 
actually  made.  Under  the  will  of  her  father, 
Mrs.  Rhodes  had  the  right  to  pay  the  sum 
charged  against  her  share  up  to  the  time  of 
actual  partitlcm,  and  it  was  proper  that  the 
Judgment  should  give  her  th(>  same  right,  and 
that  the  commissioners  should  be  Instructed 
bow  to  re[>ort  In  case  she  did  or  did  not  pay 
It  before  they  .acted.  There  Is  nothing  like 
a  condition  expressed  In  the  Judgment.  An 
unequivocal  and  positive  order  was  made  for 
the  partition  of  the  land,  which  is  the  pur- 
pose of  the  action.  The  direction  to  the  com- 
missioners as  to  the  charge  on  the  appellants' 
share  Is  in  accordance  with  the  provisions  In 
tbe  will,  works  no  delay,  and  creates  no  un- 
certainty. Nothing  remained  to  be  done  up- 
on which  the  Judgment  was  dependent  for 
Its  force  and  effect  and  nothing  was  left 
open  to  defeat  its  provisions.  A  conditional 
Judgment  is  one  whose  force  depends  upon 
the  performance  or  nonperformance  of  cer- 
tain acts  to  be  done  In  the  future  by  one  of 
the  parties,  e.  g.  a  Judgment  in  fav<H-  of  A. 
against  B.  for  $oOO,  to  be  stricken  out  or  to 
be  void  upon  the  payment  of  the  amount 
within  60  days  from  Its  date,  if  the  defend- 
ant shall  pay  the  amount  within  that  time.. 
Such  a  Judgment  would  be  perfectly  good,, 
however,  if.  Instead  of  the  condition,  it  con- 
tained a  proviso  that  the  defendant  should  be 
allowed  GO  days  within  which  to  pay  the  mon- 
ey, and  that  in  that  event  no  execution  should 
issue.  And,  again,  if  In  case  of  foreclosure 
of  mortgage  on  real  estate  for  debt  a  clause 
should  be  Inserted  in  the  judgment  to  the  ef-< 
feet  that  the  Judgment  should  be  void,  or  be 
stricken  out,  if  the  defendant  should  pay  the 
debt  within  90  days,  such  a  judgment  would 
be  conditional,  and  therefore  void;  but  a 
clause  allowing  the  debtor  90  days  within 
which  to  pay  the  debt  and.  In  default  of  -  bis 
paying  It  within  the  time  allowed,  requiring 
the  commissioner  to  proceed  to  make  the  sale, 
would  be  anobJectlMwble,  and  In  accordaiic^^ 


Digitized  by  Google 


116 


24  SOUTHfiASTBRN  BEPOBTEH. 


(K.  a 


with  the  uanal  practice.  There  is  do  error  In 
the  rolings  of  the  court  below,  and  the  Jodff* 
jaDient  la  affirmed. 


ai8  N.  a 

DSNTON  T.  TTSON  et  aL 

(Snpreme  Ootitt  of  JXotHi  Oarolina.   Maxeh  17, 
1806.) 

ADMiirisTBJLTiON— Widow's  ALLoWAKO—PRiORtTT 
or  Cliiic— Costs— Pat  UKNT  bt  Administbatob 
— SoBKooATKm  —  Balb  ov  Lahd  to  Pat  Debts 

—  COJIVEUSION. 

1.  Under  Code,  {  2120,  regairing  an  admin- 
istrator to  asaigD  the  widow  her  year's  sapport; 
and  section  2116,  providing  that,  if  articles  on 
hand  are  insufficient,  the  balance  shall  be  paid  in 
money,  and  the  claim  therefor  shall  have  pref- 
erence over  those  of  general  creditors  and  judg- 
ment liens, — snch  balance  shoald  be  paid  ont  of 
such  assets  tn  preference  to  fan^w  expenses 
and  costs  of  adminiotratioa. 

2.  An  administrator  who,  there  being  no  as- 
sets of  the  estate,  pays  out  of  his  own  funds 
debts  of  the  estate,  is  entitled,  bj  subrogation  to 
the  rights  of  the  creditors,  to  nave  the  land  sold, 
and  to  be  re^d  rot  of  the  proceeds  of  the  sale 
If  no  frand  u  ahown. 

3.  Whw  land  !■  sold  to  pay  costs  of  admin- 
istration, any  balance  of  the  proceeds  after  pay- 
ing such  costs  is  real  estate,  and  a  widow  has  no 
cUum  on  it  as  personal  assets  for  payment  of  her 
claim  for  support. 

Appeal  from  saperiw  coort,  Greene  county; 
^Brown.  Judge. 

Petition  by  A.  E,  Denton,  admlnlatrator, 
agalnat  Aaron  Tjam  and  others^  to  aell  lands 
for  aaseta.  From  a  judgment  rtfaminwing  his 
petition,  the  administrator  appeala.  Be- 
Tersed. 

J.  B.  Batchelor  and  Swift  Galloway,  for 
appellant  Shepherd  &  Bus  bee,  for  appel- 
lees. 

FUBCHES,  J.  This  la  an  application  by 
an  administrator  to  sell  land  for  assets,  and 
Is  resisted  by  the  heirs  upon  the  ground  that 
there  was  sufficient  personal  property  to  pay 
the  debts  and  costs  of  administration,  if  the 
same  had  been  properly  applied;  and  It  ap- 
peared on  the  trial  that  the  year's  support  of 
the  widow  bad  been  laid  off  and  assigned  to 
her,  which  Included  all  the  personal  estate 
ot  her  husband,  except  the  sum  of  $89.06, 
cash  on  hand  at  the  death  of  the  husband. 
Besides  the  specified  articles  of  personal 
property  allowed  the  widow,  she  was  also 
allowed  the  sum  of  $182  In  cash,  to  be  paid 
her  out  of  the  personal  estate  by  the  admin- 
istrator, who  is  the  plaintiff;  and  upon  this 
money  allowance  he  paid  the  widow  the  (89.- 
06  cash  on  hand  at  the  death  of  the  hus- 
band, and  took  her  receipt  for  the  same.  The 
plaintiff  then  proceeded  to  pay  out  of  his 
own  money,  on  funeral  expenses,  costs,  at- 
torney's fees,  etc.,  $104,  and  asks  to  be  sub- 
rogated to  the  rights  of  the  parties  to  whom 
he  paid  this  money,  and  for  an  order  of  sale. 
Some  of  the  claims  paid  by  plalntlif  are  con- 
tested, as  being  lniproi>erly  paid;  but,  if  he 
tad  the  right  to  pay  the  $88.06^  then  It  is  ad- 


mitted that  the  estate  would  be  due  the  plain- 
tiCP  $43.77  on  claims  paid  by  him,  which  are 
not  disputed  by  the  defendants. 

This  being  an  application  to  sell  land  for 
assets,  it  Is  not  necessary  that  we  staould 
pass  upon  the  correctness  oC  the  claims 
paid  by  plaintiff,  further  than  Is  neces- 
sary to  see  that  there  are  debts  unpaid,  and 
that  there  are  no  personal  assets  to  pay 
them. 

This  brings  us  to  the  question  presented 
In  this  appeal:  Did  the  plaintiff  have  the 
right  to  pay  the  widow  the  $89.06  on  her 
year's  allowance,  in  preference  to  paying 
the  funeral  expenses,  costs,  and  charses  of 
administration?  We  think  he  had.  It  is 
the  duty  of  the  administrator  to  assign,  or 
cause  to  be.  assigned,  to  the  widow,  her 
year's  support  Code,  f  2120.  If  there  is  not 
a  sufficiency  of  specific  articles  on  band  to 
make  up  the  allowance,  the  balance  shall 
be  assessed  and  paid  In  money.  Id.  {  2116. 
And  this  shall  have  preference  over  general 
creditors  and  Judgment  liens.  Id.;  Williams 
v.  Jones,  95  N.  C.  504.  It  does  not  appear 
that  any  of  these  debts  were  secured  by 
Bpeclflc  liens.  But,  If  that  were  so,  It  could 
make  no  difference  to  the  defendants,  as  the 
auestiou  with  them  is  debt  or  no  debt,  and 
not  as  to  how  It  is  secured.  The  question 
of  lien  could  only  arise  as  to  creditors. 

There  is  no  allegation  of  fraud  or  want 
of  good  faith  on  the  part  of  the  plaintiffi  in 
making  these  payments;  and,  this  being  so, 
he  has  the  right  to  be  subrogated  to  the 
rights  of  the  creditors,  and  to  be  repaid  out 
of  the  proceeds  arising  from  the  sale  of  laud. 
Turner  v.  Shuffler,  108  N.  O.  642,  13  S.  E. 
243;  Clark  v.  WllUams,  70  N.  G.  679.  But 
the  widow  will  not  be  entitled  to  any  fur- 
ther payment  on  her  year's  support  out  of 
money  arising  from  the  sale  of  land;  and, 
if  the  land  sold  should  bring  more  than  Is 
sufficient  to  pay  the  proper  expenditures  of 
the  plaintiff  In  the  course  of  his  administra- 
tion, the  residue  will  remain  real  estate. 

There  is  error,  and  this  will  be  certified, 
to  the  end  that  the  plaintiff  may  proceed 
according  to  law.  Error. 


0X1  K.  0.  BSC) 

STRAUSS  et  aL  t.  CABOLINA  INTBB- 
STATB  BUILDING  &  LOAN  ASS'N. 

(Supreme  Court  of  North  Garollnju    March  17. 
189C) 

Rbokivbbs  —  Distribution  or  Fitkos  —  Ihstruo- 
TIONS— Apfbal  BI  BSOSlTBSSi 

1.  A  receiver  should  not  be  Instructed  as 
to  the  distribution  of  funds  until  he  haa  them  in 
court    23  S.      450,  affirmed. 

2.  Beceivers  of  a  corporation  cannot  an>eal 
from  a  Jodgmcnt  of  Instmctlons  because  the  in- 
stroctloas  are.  as  between  two  dasaes  of  stock- 
holders, prejudicial  to  one  of  such  classes.  23 
S.  E.  450,  affirmed. 

S.  Becrivm  A  a  bnildlng  and  loan  associa- 
tion cannot  foredose  under  a  power  of  sale  Id 
mortgages  to  the  ■tssodstion.   28  S.  BL  4B0,  a^ 


Digitized  by  Google 


N.  a)  BTBAUSS  0.  CASOLIHA  ISXBBSIATE  BUIIJ>INO  A  LOAN  AjBS'lT.  117 


Appeal  from  Bupezlor  ooDt^  New  Buwnr 

ooonty;  Graham,  Judse. 

Action  iij  WUllam  H.  Stmm  and  otbera 
against  the  Carolina  Interstate  Bnlldlns  & 
Loan  AsBodatlon.  A  Judgment  on  petition 
«f  receivers  for  Instructions  was,  on  apj>eal 
of  the  recelrers  and  nonborrowing  members, 
modified  hj  the  supreme  court  (23  8.  EL  460), 
and  from  a  Judgment  giving  Instmctlons  In 
compliance  with  that  opinion  the  same  parties 
asatn  aweaL  Esmsed. 

Blcand  ft  Weili  and  B.  S.  Martin,  for  appet 
lanta.   Allen  ft  Dortch,  for  appelleea. 

FUBGHES.  J.  At  the  last  term,  upon  the 
ajtpUcation  of  tlw  receivers,  we  undertook  to 
give  tbem  such  directions  as  we  thought  nec- 
eesary  to  enable  them  to  proceed  with  their 
work  in  collecting  the  assets  of  this  insolvent 
asBodatlott,  to  the  end  ttiat  the  rights  and  in- 
terests of  all  parties  might  be  finally  adjusted 
and  settled.  And  the  case  coming  on  for  fur^ 
ttt«r  directions,  upon  the  ophiion  of  this  court, 
his  honor,  at  January  term,  18&6,  entered  up 
another  Judgment,  from  wtilch  the  receivers 
and  the  nonborrowing  meml>erB  again  appeal- 
ed. And  in  this  appeal  we  are  asked  to  re- 
view and  modltr  the  opinion  heretofore  giv- 
en; and»  If  we  cannot  or  do  not  do  that,  then 
we  are  asked  to  review  the  Judgment  of  the 
court  as  made.  We  do  not  admit  that  it 
would  be  consistent  with  the  practice  of  this 
court  for  us  to  review  the  opinion  at  the  last 
term  in  this  way.  It  is  not  the  mode  pointed 
out  by  the  published  rules  of  practice  of  the 
court.  But  as  it  was  In  the  nature  of  In- 
structions to  the  receivers,  who  act  under 
antiiority  from  the  court,  we  have  re-exam- 
ined what  we  then  said,  aud  find  no  reason  to 
cIiaDge  or  modify  the  opinion.  The  object 
the  court  tiad  in  view  was  a  fair  and  equita- 
ble adjustment  between  all  parties  mutually 
Interrated  In  the  concern;  and,  upon  a  re-ex- 
amluation  of  the  matter,  we  are  satisfied  that 
the  Instructions  then  given  are  sustained  by 
reason  and  authority,  and.  if  followed,  will 
result  in  substantially  effecting  tlie  purpose 
we  Intoided.  The  modification  mostly  in- 
sisted on  was  that  part  where  it  la  said,  "We 
know  of  no  law  authorizing  the  receivers  to 
foreclose  the  mortgages  under  the  powers  con- 
tained In  the  mortgages."  And,  upon  a  re- 
consideration of  thifi^  we  do  not  wish  to 
change  what  we  then  said.  The  receivers 
have  no  legal  estate  in  the  mortgaged  prop- 
erty, and  instead  ot  the  case  of  Dameron  r. 
Eskridge,  104  N.  C.  621,  10  8.  E.  TOO,  sus- 
taining the  right  of  the  receivers  to  foreclose 
under  the  powers, -it  seems  to  us  to  sustain 
the  other  view.  It  may  be  possible.  If  this 
point  was  presented  In  a  case  before  the  court, 
a  foreclosure  by  the  receivers  under  the  pow- 
ers contained  in  the  mortgages  might  be  sus- 
tained. But  If  we  were  to  so  hold  in  this 
matter,— where  the  mor^gees  are  not  before 
the  court,— it  would  be  but  obiter,  and  they 
.would  not  be  bound  bj_  It   So^  without  dis- 


cussing the  matter  further,  we  think  there  la 
sufficient  reason  why  we  should  make  no 
change  In  wtiat  was  said  when  the  case  was 
here  at  the  last  term.  We  have  no  doubt 
that  bis  honor  intended  to  observe  the  rulmg 
of  tills  court  In  his  Judgment,  but  we  do  not 
think  he  did  so.  We  expressly  declined  to 
give  any  direction  as  to  the  distribution  of 
the  fund.  We  said  this  should  not  be  done 
until  the  fund  Is'  In  court.  And  his  honor's 
Judgment  directs  the  receivers  "to  collect  and 
distribute  the  assets  thereof  among  the  re- 
spective memliers  or  shareholders  of  said  cor- 
poration upon  the  principles  and  In  the  man- 
ner following."  This  was  In  violation  of  the 
opinion  of  this  court  A  distribution  was  not 
Intended  to  be  made,  and  should  not  be  made, 
until  funds  are  in  court  to  be  distributed.  Uf 
course,  the  receivers  should  be  authorized  to 
use  such  funds  in  theli  hands  as  may  be- 
come necessary  to  defray  expenses  of  collec- 
tion. But  they  should  not  pay  out  or  distrib- 
ute any  other  money,  except  under  the  order 
of  the  court  after  it  has  been  collected  and 
reported  to  the  court  Such  orders  may  tw 
made  at  any  time  upon  the  fund  then  in 
court 

The  following  paragraph  of  his'  honor's 
Judgment  Is  objected  to  by  appeUauts,  to  wit: 
"And  upon  the  payment  of  said  balance  so 
ascertained,  with  all  Interest  thereon,  the 
mortgage  given  as  aforesaid  shall  be  releaued 
and  discharged  by  the  recelvei-s  according  to 
law,"  This  paragraph  la  not  provided  fur  In 
the  opinion  at  last  term,  nor  does  It  conflict 
with  anything  then  said,  unless  It  tends  to 
disturb  the  equitable  adjustment  tberein  pro- 
vided for.  We  are  not  sufficiently  advised  as 
to  what  result  it  would  have  upon  the  final 
settlement  to  say  whether  or  not  It  Is  In  vio- 
lation of  the  rules  we  have  laid  down  for  final 
settiement  If  It  would  disturb  this  rule  of 
equitable  adjustment  then  it  should  be  luft 
out  But  if  it  does  uot  do  this,  we  see  no 
objection  to  it  It  should  be  settled  upon  a 
consideration  of  the  principle  of  equitable  ad- 
justment as  we  have  stated,  and  which  his 
honor  will  fully  Investigate.  But  the  receiv- 
ers will  not  act  upon  this  paragraph  until  it 
Is  considered  and  passed  upon  by  the  court 
below  upon  the  filing  of  this  opinion. 

We  call  attention  to  the  fact  that  the  re- 
covers are  appellants  now  and  at  the  last 
term,  when  it  does  not  appear  that  any  ques- 
tion Is  presented  In  which  the  corporation  Is 
interested.  There  are  cases  In  which  It  is  the 
duty  of  receivers  to  appeal,  where  they  think 
the  party  or  corporation  they  represent  has 
not  had  Justice.  But  It  Is  not  considered  to 
be  their  duty  to  appeal  in  the  Interest  of  one 
portion  of  the  corporators  (stockholders) 
against  the  other.  And,  as  to  th^  duties,  It 
Is  expected  they  will  observe  the  directions  of 
the  court  from  whom  they  received  their  ap- 
potntmoits.  If  any  of  the  parties  intmcsted 
as  ctHporators  think  the  Judge's  instnictlonfl 
are  erroneous  and  Injurious  to  th^  they  may 
appeaL   Let  tbla^oplnloa  be  cerUfled.  BnoE. 


Digitized  by  Google 


lis 


2A  SOUTHBASTBBN  BBFORTBIB. 


(lis  N.  O.  UH) 

STATB  V.  MAT.  - 

(Snprenie  Oonrt  of  North  Oarolina.    Mardi  17, 

1896.) 

C^WHAL  Law— ApPBAI.— ISSDFFIOIBST  RbCORD. 

When  an  inflafBdent  record  ia  sent  up, 
and  it  ta  not  ahown  thfit  appeliiuit  is  firee  from 
laches,  the  appeal  wOl  he  dismiBBed,  nnleu  a 
aeriooa  qneatloD  Is  presented. 

Appeal  trom  snperkff  coux^  Luolr  coan^; 
Graham,  Judge. 

Appeal  by  Stephen  Biay  from  an  order  re- 
fusing an  arrest  of  Judgment  on  an  alleged 
defect  in  the  Indictment.  DlsmiBSed. 

The  Attorney  General,  for  the  Stat& 

CLABE,  J.  The  transcript  falls  to  show 
that  the  court  was  held  by  a  Judge  at  the 
time  and  place  required  by  law;  that  a 
grand  Jury  was  drawn,  sworn,  and  charged, 
and  presented  the  Indictment;  and  there 
are  other  defects.  It  Is  the  duty  of  the 
appellant  to  have  the  record  sent  up,  and. 
when  It  is  In  such  condition  as  above  stated, 
usually,  the  court  wlU  dismiss  the  appeal, 
unless  It  is  shown  .that  the  appellant  was 
guilty  of  no  laches;  otherwise,  the  appellant 
could  always  procure  six  months'  delay  by 
simply  failing  to  have  a  sufficient  record 
sent  up.  State  t.  McDowell,  93  N.  O.  641; 
State  T.  Johnston,  Id.  5&0.  The  conrt  has 
sometimes  not  dismissed  in  such  case,  but 
never  unless  a  serious  question.  Is  presented, 
as  in  State  t.  Farrar.  103  N.  0.  413.  9  S.  E. 
440,  and  cases  cited.  But  In  the  present  case 
the  only  exception  Is  for  refusal  to  arrest  the 
Judgment  on  the  all^ation  of  a  defect  In  the 
Indictment,  and,  on  inspection,  there  Is  ho 
defect  Code,  i  985,  subsec.  6.  has  been 
amended  by  Act  18S6,  c.  66,  repealing  that 
part  requiring  an  allegation  of  intent.  State 
T.  Sogers.  94  N.  G.  8tta  Appeal  dismissed. 

(118  N.  a  1203) 

STATB  T.  0OLLIN8. 

(Sopieme  CSoort  of  North  (3azoIina.    March  17* 
1896.) 

CsmiNAL  Law— Husband  and  Wirs— Witsbbbbs 

— IXBTKDOTIOSB. 

Where  defendant  and  hia  wife  are  wit- 
nesBea  in  defendant'a  behalf,  it  ia  rarof  to  charge 
that  the  jury  Bb^uld  scrutinize  carefuily'  their 
evidence,  and,  ou  account  of  their  interest  in 
the  event  of  the  ac'ion,  receive  their  tostimony 
with  (iralna  of  allowance,  without  further  chnr- 
giug  that,  if  they  believed  the  same  to  be  true, 
the  witneBsea  would  be  entitled  to  full  credit. 

Appeal  from  superior  court,  Onslow  county; 

Graham,  Judge. 

-  U.  M.  CoUins  was  Indicted  for  the  larceny 
of  9100,  the  money  of  B.  T.  Arthur.  He  was 
'  convicted,  and  appeals.  Reversed. 

W.  D.  Mclver,  for  ftK)ellaot.  The  Attorney 
General,  for  the  State. 

MONTGOMERY,  J.  In  the  trial  bdow,  the 
defendant  and  his  wife  were  Introduced  as 
witnesses  for  himself.  In  reference  to  the 
weisht  of.  tbelt  testlmoiQr,,  the  court  told  the 


3my  that  It  was  their  dnty  "to  ecrutbilxe  care- 
fully the  evidence  of  the  defendant  and  bis 
wife,  and,  on  account  of  their  Intoest  in  the 
evrat  of  the  action,  ^ould  receive  their  tes- 
timony with  grains  of  allowance."  The  de- 
fendant entered  an  exception  to  this  instruc- 
tion, and  we  are  of  the  opinion  that  tbe  ex- 
ception was  well  taken.  The  language  used 
was.  In  effect,  a  charge  to  the  Jury  that,  even 
though  they  might  believe  the  witnesses  to 
be  honest,  and  tbe  testlmtmy  to  be  true,  yet 
that  somehow  or  other  the  testimony  was  stlU 
snspIdouB,  and  not  entitled  to  their  fnli  con- 
fidence. His  honor  should  have  said  to  tbe 
Jury,  In  addition,  that  if,  after  a  careful  scro- 
tlny  of  their  testimony,  because  of  tfa^  inter- 
est, they  yet  believed  the  same  to  be  true,  the 
witness  would  be  entitled  to  as  full  credit  as 
other  witnesses.  In  State  v.  Byers,  100-  N. 
C.  612,  6  S.  E.  420,  where  the  prisma  and  his 
near  relations  went  on  the  stand  as  witnesses, 
the  court  directed  the  Jury  "to  samtlnize  tbeir 
trattmony  carefully  because  of  their  interest 
in  the  result;  but,  notwithstanding  such  inter- 
est, the  Jury  might  believe  all  they  saJd,  or 
part  of  it,  or  none  of  It,  according  to  the  con- 
viction produced  t^n  their  minds  of  its 
truth  fiilnesa."  This  court  approved  the 
charge.  Tbe  same  matter  is  discussed  and  de- 
cided in  the  same  manner  in  State  v.  HoUo- 
way,  U7  N.  O.  730,  23  S.  E.  168.  Several  oth- 
er exceptions  were  taken  to  the  charge,  but, 
as  defendant  Is  entitled  to  a  new  trial  for  the 
error  already  pointed  out,  and  as  the  same 
questions  may  not  arise  on  the  next  trial,  we 
will  not  pass  upon  them.   New  trial. 

OlS  H.  C.  1200) 
STATm  T.  BUNTINO. 
(StuECffle  Oonrt  of  North  Oarolina.   Mardi  17, 

tarn 

PBRnntT — Indiotm  bht— Bofucisnot. 

An  indlctn>ent  for  perjai7  which  fails  to 
allege  that  the  act  was  cinnmitted  "feloniously" 
Is  fatally  defective.  State  T.  Shaw  Qi.  O.)  28 
S.  E.  246,  followed. 

Appeal  from  superior  court,  Sampson  conn- 

ty;  Graham,  Judge. 

Nathaniel  Bunting  was  convicted  of  per- 
jury, and  appeals.  Reversed. 

F.  R.  Cooper  and  John  D.  Eerr,  for  appel- 
lant The  Attorney  General  and  Shepberd 
&  Busbee,  for  the  State. 

PAIRCLOTH,  O.  J.  The  defendant  was 
Indicted  and  convicted  of  tbe  crime  of  per- 
jury. A  motion  in  arrest  of  Judgment,  be- 
cause the  Indictment  failed  to  charge  that  It 
was  committed  "feloniously,"  was  overruled, 
and  the  defendant  appealed.  This  question 
has  been  so  often  decided  that  It  requires  no 
further  discussion.  State  v.  Purdie,  67  N. 
C.  25;  State  v.  Sliidmore,  109  N.  C.  795,  14 
S.  E.  63;  SUtoT.  Bryan,  112  N.  a  848,  16 
S.  E.  909;  State  v.  Caldwell,  112  N.  G.  85i, 
16  S.  E.  1010,  State  V.  Wilson.  116  N.  a  979. 
21  S.  K.  692;  State  v.  Shaw,  117  N.  a  — .  2J 
S.  E.  246.    Judgment  arrested. 
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ills  N.  C.  iXOi 

STATB  HOIiMBS. 

{Sioreme  Gonrt  of  Noitii  Garolliuu    March  17, 
189e.) 

Bfscial  Policb— Appoisthbkt. 

1.  A  coDttabie  of  a  town  cannot  be  appoint- 
ed, by  tbe  mayor,  to  art  as  a  special  policeman 
for  ao  indefinite  time,  imder  Acta  1883,  c  90,  S 
3,  aathorizinfi  tbe  mayor  to  appoint  special  po- 
licemen for  tiie  piotection  of  property  and  uie 
preservation  of  tbe  peace. 

2.  Such  act  autnorises  tbe  mayor,  at  extraor- 
dinary times  and  cn  nnnsoal  occurrences  only,  to 
place  on  duty  a  special  police  forces  in  addinon 
to  the  regular  force. 

Appeal  from  superior  court,  Sampson  eoon- 
ty;  Graham,  Judge. 

M.  H.  Holmes  was  indicted  for  reaisttng  an 
offlcor.  He  was  convicted,  and  from  a  Judg- 
ment on  tlie  verdict  he  appeals.  Revised. 

Heniy  R  Falson,  Atty.  Gen^  and  Sheptierd 
ft  Bnsbee,  for  the  Stateu 

MONTGOMERY,  J.  The  indictment  char- 
ges the  defendant  with  a  simple  assault  and 
battery  upon  one  KiUett,  and  that  the  latter 
was  a  special  policeman  of  the  town  of  Clin- 
ton, and  In  the  discharge  of  his  duty  at  the 
time  of  the  assault  He  was  convicted  by 
the  Jury,  and  sentenced  by  the  court  to  Im- 
prisonment for  six  months  In  the  county  Jail. 

We  presume  that  this  sentence  was  under 
Act  1889,  a  51,  which  is  an  act  to  punish  re- 
sistance to  a  public  officer,  and  to  make  such 
reedstance  a  misdemeanor,  without  limiting 
the  punishment.  The  state  relied  on  section 
3,  c.  90,  Acts  1883.  with  the  tesUmony  of  KiU- 
ett, and  that  of  the  mayor  to  show  that  KiU- 
ett was  a  c(m8tnble  of  the  town  at  the  time 
of  the  alleged  assault.  The  section  of  the  act 
of  1883  referred  to  reads  as  foUows:  "The 
mayor  of  said  town  shall  have  the  right  to  ap- 
point special  poUcemen  for  the  protection  of 
property  and  the  preservation  of  the  peace." 
This  language  cannot  be  construed  to  mean 
that  the  mayor  had  the  power  to  appoint  po- 
licemen generally,  the  appointment  to  be  in- 
definite as  to  duration  of  time,  In  addition  to 
the  regular  namber  of  policemen  employed 
and  appointed  by  the  proper  town  authori- 
ties. It  most  mean  that  the  mayor's  power 
extends  only  to  tbe  placing  on  duty,  at  ex- 
traordinary times  and  on  unusual  occurrences 
and  occasions,  a  special  poUce  force,  in  addi- 
tion to  the  regular  force,  In  order  that  the 
needs  of  such  unusual  times  and  occasions 
may  be  fuUy  met  The  testimony  In  this  case 
shows  neither  such  occasion,  nor  sucb  need, 
nor  such  appointment  by  the  mayor.  The 
verdict  cannot  stand,  and  the  case  wiU  be 
sent  back  for  a  reformation  of  the  Judgment 
tn  respect  to  the  punishment  imposed  by  the 
Judge  {It  being  beyond  his  power  to  inflict  for 
a  simple  assault  and  battery),  for  the  reason 
that,  npui  a  trial  for  a  simple  assault,  the 
prlndplea  of  the  law  which  B-pply  In  cases  of 


resistance  to  public  oflScers  are  not  the  same 
as  those  which  apply  to  a  simple  assault  and 
battery,  for  which  the  defendant  tn  this  case 
Is  indicted.  The  defendant  Is  entitled  to  a 
new  triaL 


CllS  N.  C.  381) 
ALEXANDER  et  aL  v.  NOBWOOD. 

(Svpreme  Court  of  North  OaroUna.   March  17, 

1896.) 

AbatBvent — Attothkr  Action  Pbnsino. 
Where  an  action  is  begun,  and  it  is  made 
to  appear  to  the  coon  that  another  action  is 
pending  between  the  same  parties,  involving  the 
same  subject-matter  sod  that  all  material  qnes- 
tions  and  rigbti!  can  be  deti>rmined  therein,  the 
second  action  wiU  be  dismissed. 

Appeal  from  snporior  eoint,  Oxango  conn^; 
Starbuck,  Judge. 

Action  by  Maggie  Alexander  and  Alexander 
Pratt  a^lnst  James'  Norwood,  administrator. 
From  a  Judgment  overruling  a  demmrer  to 
the  petition,  defendant  appeals.  Reversed. 

Graham  &  Graham,  tor  appeUant  O.  D. 
Tntnef ,  for  an>eUee& 

FAIRCLOTH,  G.  J.  The  purpose  of  the 
code  system  is  to  avoid  a  muttipUcity  of  ac- 
tions by  requiring  Utigatlng  parties  to  try 
and  dispose  of  aU  questions  between  them  on 
the  same  subject-matter  In  one  action.  Where 
an  action  is  Instituted,  and  it  appears  to  tbe 
court  by  plea,  answer,  or  demurrer,  that  there 
Is  another  action  pending  between  tbe  same 
parties,  and  substantially  on  tbe  same  sub- 
ject-matter, and  that  all  the  material  ques- 
tions and  rights  can  be  determined  therein, 
such  action  wiU  be  dismissed.  The  plaintiff 
has  no  election  to  litigate  In  the  one  or  bring 
another  action.  Rogers  v.  Holt,  PhiL  Eq. 
108.  And  the  court  wIU  ex  mero  motu  dis- 
miss the  second  action,  as  the  parties,  even 
by  consent,  cannot  give  the  court  Jurisdiction. 
Long  V.  Jarratt,  94  N.  a  443.  In  the  case 
before  us  it  appears  from  the  complaint  tliat 
there  Is  another  action  pending  in  the  same 
court  between  the  same  parties  (reversed),  in 
which  the  right  of  the  administrator  to  sell 
lands  for  assets  is  the  main  question,  In  which 
the  defendants  therein  deny  the  right  to  sell 
on  tbe  ground  that  there  are  sufficient  funds 
already  in  tbe  hands  of  the  administrator  to 
pay  all  debts  and  charges.  The  complaint 
In  this  action  refers  to  the  former  action, 
which  reference,  tn  effect  Incorporates  the 
same  Into  this  case.  The  present  action  de- 
mands that  the  administrator  distribute  to 
plaintiffs  their  shares  of  the  estate.  This  In- 
volves an  account,  which  can -be  had  in  tbe 
(Irst  action.  Where  the  pendency  of  the  first 
action  appears  In  the  complaint,  the  question 
is  properly  raised  by  demurrer.  If  It  does  not 
so  appear,  then  the  defense  must  be  made  by 
answer.  The  Judgment  ovemUlng  the  demur- 
rer Is  erroneous.  Reversed. 
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OU  N.  a  M) 

BRADSHBft  T.  HIGHTOWBiB. 
(Bomena  Oonrt  of  North  OaxvUtoM.   Mareb  17, 

Adtbebb  Possaflsios— Tbitdob  aitd  VavDsa — 
HOBDBH  or  Paoor— Dbtisbb  am  Boka 

FlDB  PUBOHASBB. 

1.  posaenloii  ^  <t  Tendee,  holding  un- 
der B  bond  for  titl?.  is  not  RdTCrse  to  bis  vendor, 
Id  the  absence  of  some  hostile  act  on  the  part 
of  the  vendee  under  a  claim  of  rig^t,  with  in- 
tent to  aBwrt  ancb  claim  against  the  vendor. 

2.  The  bnrden  of  proving  adverse  poBsession 
li  oiwD  sach  vendee. 

3.  A  devisee  not  parting  with  valne  la  not 
a  bona  fide  parchaso-  for  valne,  biit  oolv  takes 
tBe  intereat  of  bis  teatator,  aulgeet  to  all  CQui- 
ties. 

Appeal  from  anperior  coart,  Gavwell  conn* 
iy;  Starbuck,  Judge. 

Action  by  J.  T.  Bradsher  against  Levinla 
EUghtower  on  a  bond  for  title  to  land, 
brought  on  tbe  ground  that  defendant,  aa 
vendee,  had  failed  to  pay  tbe  purchase  price. 
There  was  a  Judgment  for  plaintiff,  and  de* 
fendant  appeals.  Affirmed. 

This  was  a  civil  action,  tried  before  Star- 
buck,  J.,  and  a  Jury,  at  August  term,  1885, 
of  Caswell  superior  court  On  the  pl^idlngs 
filed,  the  following  issues  were  tendered  by 
the  pUintiCf:  "First  Did  the  testator  of  de- 
fendant contract  to  purchase  the  land  de- 
scribed In  the  complaint  from  the  plaintiff 
for  the  sum  of  $210?  Second.  Has  the  said 
purchase  money  been  paid?  If  not,  how 
much  is  due?  Third.  Is  the  action  of  plain- 
tiff barred  by  the  statute  of  limitations?'  Is- 
sues tendered  by  the  defendant:  "First  Was 
the  deed  of  Mary  B.  Johnston  to  the  plain- 
tiff, dated  the  14th  of  February,  1879,  ev- 
ented by  her  under  false  and  fraudulent  reih 
rpsentatlons  by  the  plaintiff  that  said  deed 
was  a  mortgage  to  secure  the  payment  of 
$210,  that  day  loaned  her  by  plaintiff?  Sec- 
ond. Has  the  defendant  been  In  the  actaal 
adverse  possession  of  the  land  described  in 
the  complaint  under  known  metes  and 
bounds,  under  odor  of  title,  for  seven  years 
prior  to  the  Issuing  of  the  summons  in  this 
action?  Third.  Is  plaintiffs  claim  t>arred  by 
the  statute  of  limitations?"  To  the  refusal 
of  tbe  court  to  submit  the  second  issue  tend- 
ered by  the  defendant  the  defendant  excit- 
ed; tbe  court  holding  that  the  issue  was  em- 
braced in  the  fifth  Issue  submitted.  His  hon- 
or submitted  the  following  as  the  issues,  to 
which  there  was  no  objection:  "First  Was 
tbe  deed  of  Mary  B.  Johnston  to  the  plaintiff, 
dated  the  14tb  day  of  February,  1870,  exe- 
cuted by  her  under  the  false  and  fraudulent 
representation  of  the  plaintiff  that  said  deed 
was  a  mortgage  to  secure  tbe  payment  of 
$210.  that  day  loaned  her  by  plaintiff?  No. 
Second.  Did  the  testator  of  the  defendant 
contract  to  purchase  the  land  described  in 
the  complaint  from  the  plaintiff  for  tbe  sum 
of  $2107  Yea.  Fourth.  Has  said  purchase 
money  beat  paid,  and,  if  not  bow  much  la 
due?  No;  due,  $210,  wltb  interest  from  Fe1>- 
ruU7  i&t  isatk   FlftlL  IM  Uw  acttoB  of  plain- 


tiff barred  by  statute  of  Umltations?  No. 
Third.  Was  defendant  induced  by  tbe  fimad< 
ulent  representations  of  the  plaintiff  to  enter 
Into  said  contract?  No."  Upon  tbe  close  of 
the  evidence,  tbe  def^dant  tendered  the  fol- 
lowing Issues:  "Was  the  deed  of  Febmaiy 
14, 1879,  and  tbe  obligation  of  the  same  date. 
Intended  by  tbe  parties  to  be  a  mortgage  to 
secure  the  payment  of  $210,  that  day  louked 
by  plaintiff?"  His  honor  refnsed  to  ratmilt 
the  Issue,  and  the  defendant  excepted. 

The  plaintiff,  in  order  to  maintain  his  ctm- 
tention,  offered  the  following  evidence: 

First  A  deed  executed  by  Mary  Q.  John- 
ston, dated  the  14th  day  ot  Febroaty,  1879, 
proven  January  2, 1881,  and  recorded  Novem- 
ber 21,  1886.  as  foUows: 

"Tbls  Indenture,  made  and  entered  into  this 
14tb  day  of  February,  1879,  t>etween  Mary  B. 
Johnston,  of  the  first  part  of  the  county  of 
Caswell,  N.  C,  and  James  T.  Bradshaw,  of 
tbe  second  part,  of  tbe  same  county  and 
state,  wltnesseth:  That  for  and  In  consider* 
ation  of  $210,  In  hand  paid,  and  tbe  receipt 
whereof  is  hereby  acknowledged,  I  have  glr- 
en,  granted,  t>argalned,  and  sold  unto  tbe  said 
James  T.  Bradshaw,  his  heirs  and  assigns,  to 
their  nse  and  behoof,  forever,  a  certain  tract 
and  parcel  of  land,  lying  and  being  in  tbe 
county  of  Caswell,  on  the  waters  of  Nixon 
Branch,  adjoining  on  the  N.  the  lands  of  Mrs. 
Nancy  Shanks,  on  the  E.  the  lands  of  Dr. 
John  A.  Stanfleld.  on  the  South  the  lands  of 
Wm.  H.  Johnston  and  Joseph  I.  Thompson, 
on  the  W.  by  the  lands  of  Solomon  Lea  and 
Mrs.  Nancy  Shanks;  containing  120  acres 
more  or  less.  To  have  and  to  hold  the  afore- 
granted  tract  of  land,  with  all  the  interests, 
privileges,  and  appurtenances  thereto  belong- 
ing, or  In  any  way  appurtaining,  to  him,  the 
.said  James  T.  Bradshaw,  his  heirs  and  as- 
signs, forever.  And  I  will,  for  mys^,  my 
heirs,  ocecntors,  and  administrators,  warrant 
and  defend  the  title  to  the  same  to  him,  tbe 
said  James  T.  Bradshaw,  bis  heirs  and  as- 
signs, forerer,  against  the  lawful  claims  of 
all  persons  whatsoever.  In  testimony  wtaer^ 
of,  I  have  hereunto  set  my  hand  and  'seel, 
this  the  day  and  date  above  written. 

ber 

**Nancy  B.  X  Johnston.  [SeaL] 

mark. 

"Witness:    R,  P.  Smith." 

"gtate  of  North  Carolina,  Oaswell  County. 
The  execution  of  tbe  foregoing  deed  was  du- 
ly proven  before  me,  on  this  24th  day  of  Jan- 
uary, A.  D.  1881,  by  the  oath  and  examina- 
tion of  the  witness  (R.  P.  Smith).  There- 
fore let  the  same,  with  this  certificate,  l^e 
recorded.    John  H.  Kerr,  Probate  Judge." 

"The  within  deed  was  filed  for  registratioa 
Nov.  SI,  1885,  and  duly  reccnded.  F^z 
Boan,  Register  of  Deeds." 

Second.  R.  P.  Smltii,  attesting  witness,  in- 
troduced by  plaintiff,  testified  that  he  was 
the  subscribing  witness  to  the  deed  and  tho 
contract  to  convey,  both,  dated  February  14, 
1879,  -wiMtk  said  contract  Is  in  the  ftiUowins 
words: 
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"NorUH  Carolina.  Caswell  Goanty.  Where- 
as, J.  T.  Bradsbaw  sold  a  certain  tract  of 
land  to  Mary  B.  Johnston,  being  the  laud 
she  now  lives  on,  containing  hy  estimation 
(120)  one  handred  and  twenty  acres,  more  or 
less,  I,  J.  T.  Bradshaw,  bind  and  obligate 
myself  In  the  sum  of  $350  (three  hundred  and 
fifty  dollars)  to  make  her  a  good  title  to  the 
land  mentioned  abore,  when  she  pays  the 
principal  money,  being  ($210)  two  hundred 
and  ten  dollars,  wltb  Interest  at  8  i>er  cent 
and  taxes,  and  all  other  costs  which  may  ac- 
crue, &e.,  on  or  before  the  Ist  day  of  Janu- 
ary, 1881;  and.  If  she  fails  to  comply  with 
tbe  above  obllfl^tlon,  It  will  be  null  and  void, 
and  otherwise  it  will  be  In  full  force  and  ef- 
fect Wberennto  I  set  my  hand  and  seal, 
tbis,  the  14th,  day  of  February,  1879.  -  James 
T.  Bradshaw.  [Seal.] 

■TVltneas:    B.  P.  Smith." 

The  witness  further  testified:  That  at  the 
time  of  the  signing  of  the  deed,  Mary  B. 
Joluwbm  was  old,  and  that  she  made  the 
mark  to  the  deed.  That  witness  did  not 
know  whether  she  could  write.  That  witness 
was  sent  for  to  witness  the  paper.  That 
Bradshaw  loaned  Mary  B.  Johnston  $210,  to 
finish  paying  for  one-half  of  the  land,  which 
she  had  first  bought  at  $350.  That  Bradshaw 
took  an  absolute  deed  as  security,  and  exe- 
cuted to  Mary  B.  Johnston  the  bond  to  make 
title.  That  Bradshaw  was  never  in  the  pos- 
BeBsk>n,  but  that  Mary  B.  Johnston  was  Uien 
in  actual  possession  of  It;  and  that  her  daugh- 
ter, the  defendant,  had  bean  in  actual  posses- 
sion ever  since  her  death,  "Before  this  suit 
was  brought  the  plaintUf  sent  for  me.  He 
Bald  he  did  not  wish  to  throw  the  defendant 
out  of  the  land,  and  asked  me  to  see  If  de- 
fendant would  borrow  money  from  me,  and 
pay  tbe  plaintiff,  and  give  a  mortgage  on  the 
land  to  secure  me."  Witness  had  no  money 
to  lend,  and  declined  to  do  this.  The  land 
was  worth  at  date  of  deed  $600.  Mary  B. 
Johnston  lived  about  two  years  after  deed. 
That  the  plaintiff  never  exercised  any  control 
over  the  land,  or  bad  It  in  possession.  "Mrs. 
Johnston  sent  for  me  to  witness  the  execution 
of  the  papers,  and  1  did  so.  After  Mrs. 
Johnston  died,  I  was  requested  by  the  de- 
t&idant  to  look  over  her  papers,  and  found 
the  contract  of  sale,  and  advised  defendant 
to  take  care  of  It;  that  it  was  the  contract  to 
reconvey."  That  defendant  told  witness  some 
six  or  seven  years  ago  that  plaintiff  objected 
to  her  selling  timber  from  the  land,  and  she 
complained  of  bli  ol^ection,  but  afterwards 
■old  timb». 

The  plaintiff  here  rested  case,  and  the  de- 
fendant offered  the  following  evidence: 

First  Rece^  tor  $16.78,  dated  February 
23,  1880. 

Second.  Will  of  Mary  B.  Tofanstoii,  derUiig 
tbe  land  to  defendant: 

"Know  all  men  by  these  presents,  that  I, 
PoDy  Johnston,  of  Caswell  county,  North  Gar- 
dUna,  being  of  sound  mind  and  disposing 
memory,  do  make  and  pobUsb  this,  my  last 


will  and  testament  hereby  revoking  all  for*  , 
m&c  wills  by  me  at  any  time  heretofore  made. 
My  will  Is  that  all  my  just  debts  and  ftmeral 
expenses  shall  by  my  executor,  hereinafter 
named,  be  paid  out  of  my  estate  as  soon  after 
my  decease  as  shall  by  falm  be  found  con- 
venient Item.  I  give,  devtse,  and  bequeath 
to  my  beloved  daughter,  Levinla  Hlgbtower, 
wife  of  William  Uightower.  all  of  the  real  and 
phonal  estate  that  I  die  possessed,  Includ- 
ing land,  tenement  house,  crops  of  all  kinds, 
household  and  kitchen  furniture,  plantation 
tools,  wagons,  harness,  etc.,  and  any  species 
of  property  not  herein  enumerated,  to  tiave 
and  to  hold  the  same  In  her  own  right  against 
the  claim  or  claims  of  any  and  all  persona 
whatsoever,  so  long  as  she  shall  live;  and  at 
her  death  It  Is  my  will  that  aU  of  said  prop- 
erty shall  be  helred  by  her  children.  Item,  I 
hereby  nominate  and  apitoint  my  friend  Mr. 
Henry  Brandon  my  executor  to  this,  my  last 
will  and  testament  In  witness  whereof,  Z 
have  hereunto  set  my  hand,  and  affixed  my 
seal,  this,  the  &tb,  day  of  January,  187& 

ber 

"Polly  X  Johnston.  [SeaL] 
mArk. 

"Signed,  sealed,  published,  and  declared  by 
the  said  Polly  Johnston  as  and  for  her  lust 
will  and  testament  In  the  presence  of  Wm. 
Paytor,  Jr.,  B.  W.  Lea." 

Defendant  then  offered,  as  a  witness  in  her 
behalf,  H.  F.  Brandon,  who  testified  as  fol- 
lows: That  he  qualified  as  executor  of  Mary 
B,  Johnston,  and  gave  the  oovice  of  his  quali- 
fication In  the  newspapers  In  the  county,  and 
by  handbills,  for  all  creditors  to  present  the 
claims  against  the  estate,  and  that  plaintiff 
never  presented  his  claim;  that  Mrs.  John- 
ston was  ignorant  and  could  not  read  or 
write.  In  his  opinion;  that  the  land  was 
worth  in  1870  from  six  to  seven  dollars  per 
acre.  J.  A.  Long,  a  witness  for  defendant  tes- 
tified: That  he  was  counsel  for  Mrs.  John- 
ston in  1879,  when  she  bought  the  half  inter- 
est in  the  land.  At  the  time,  her  health  was 
poor,  and  she  was  confined  to  her  bed.  That 
the  plaintiff,  at  the  term  to  which  this  suit 
was  brought  asked  witness  what  his  client 
was  going  to  do.  Said  he  loaned  her  the 
$210,  to  help  pay  for  the  half  Int^est  and 
that  all  he  wanted  was  his  money.  That 
Mary  B.  Johnston  paid  $350  for  one  half  in- 
terest and  that  the  object  was  to  give  him  a 
mortgage  to  secure  the  loan.  That  it  waa 
more  convenient  for  him  to  take  aa  absolute 
deed  and  to  execute  a  bond  to  make  title,  and 
that  such  waa  tUs  custom. 

After  the  conclusion  of  the  evidence,  his 
honor  Instructed  the  Jury,  if  they  believed  the 
evidence,  to  answer  the  Issues  as  set  out  In 
the  record;  and  the  Jury  so  answered.  To 
the  Instmctlon  tbe  defendant  excepted.  It 
was  agreed.  If  tbe  fourth  issue  should  be  found 
in  the  negative,  that  the  amount  due  tbe 
plaintiff  would  be  $210.  with  Interest  from 
February  IS,  1880.  His  honor  then  rendered 
tbe  following  Judgment:   "In  this  action  the 
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tarj,  under  Insh^ctfon,  haTlng  answered  aU 
iBsnes  In  faror  of  the  plaintiff.  It  Is  now  ad- 
judged that  the  plaintiff  is  entitled  to  have 
the  land  described  In  the  complahit,  charged 
with  the  sum  of  $210,  with  Interest  at  6  per 
cent  from  February  24,  ISSO,  and  the  defend- 
ant Is  allowed  60  days  in  wblcb  to  make  pay- 
ment for  said  land  If  she  shall  choose  to  do 
so.  It  Is  ordered  that  A.  L.  Broaka,  as  com- 
missioner of  the  court,  if  payment  shall  not 
be  made  In  that  time,  shall  proceed  to  sell 
said  land  after  due  advertisement,  on  the 
terms  of  <me-thlrd  cash,  and  balance  at  six 
and  twelve  months,  with  Interest  from  day  of 
sale;  and  said  commissioner  shall  make  due 
report  of  bis  proceedings  to  spring  term,  18D6, 
of  this  court.  This  caose  is  retained  for  fur- 
ther orders." 

J.  A.  Long,  for  appellant  Oraham  St  Gra- 
ham and  A.  I*  Brooks,  tar  appellee. 

FAIRCLOTH,  G.  J.  Both  parties  excepted 
to  the  refusal  of  the  court  to  submit  Issues 
tendered  by  them.  These  exceptions  were 
properly  overruled,  as  we  see  that  the  issues 
submitted  by  the  court  were  sufficient  to 
admit  evidence  of  tbefr  several  contentions, 
and  to  meet  th&  merits  of  the  Issues  raised 
by  the  pleadings.  There  are  no  questions  of 
the  rights  of  creditors  In  the  case,  nor  any 
question  of  fraud  or  fraudulent  misrepre- 
sentation, as  the  Jury  hare  said,  by  tbeir 
response  to  the  first  Issue,  tt^t  there  was 
none.  The  whole  matter,  then,  is  limited  to 
dealings  between  the  parties,  treating  Blary 
B.  Johnston  for  the  present  as  the  defend- 
ant. The  rights  of  the  defendant  Ulghtower 
(dangbter  and  devisee  of  Mary  B.  Johnston) 
will  be  considered  later. 

It  was  competent  for  the  parties  to  make 
the  deed  absolute  in  form,  but  to  be  held  as  a 
security  for  the  money  loaned  by  the  plain- 
tiff, subject  to  be  void  upon  payment  of  the 
debt,  and  to  be  canceled.  The  burden  of 
showing  this  to  have  been  the  Intention  rest- 
ed upon  the  party  so  alleging.  It  was 
equally  competent  for  the  parties  to  have 
agreed  that  the  deed  sbould  be  alMolute  and 
Irrevocable,  with  a  simultaneous  agreement 
In  writing  that,  upon  payment  of  the  agreed 
price,  the  plaintiff  should  convey  and  make 
title  of  the  same  land  to  the  defendant; 
and  the  Jury,  In  response  to  the  second  Issue. 
And  that  the  testatrix  of  the  defendant  did 
contract  to  purchase  the  land  at  the  price  of 
$210,  and  the  plaintiff  executed  and  dMIv- 
ered  his  bond  for  title  accordingly,  which 
appears  In  tbe  record.  The  testatrix  re- 
mained in  possession  until  her  death,  in  1880 
or  1881,  and  the  defendant  has  been  In  pos- 
session ever  since.  On  February  23,  1880,  a 
small  payment  was  made  by  the  testatrix 
on  tbe  contract  This  contract  eatabUsbed 
tbe  relation  of  vendor  and  vendee,  similar 
In  many  respects  to  that  of  mortgagee  and 
mortgagor.  Tbe  possession  of  defendant's 
testatrix  was  not  hostile  to  tbe  claim  of  tbe 


plaintiff,  and  conid  not  be  an  adverse  pos- 
session, so  as  to  put  the  statute  at  IlnaltatloQ 
In  operation,  without  some  act  on  tlie  part 
of  the  vendee  under  a  claim  of  right,  with 
Intent  to  assert  such  claim  against  tbe  ven- 
dor, and  th«eby  give  him  notice  that  any 
further  delay  in  the  assertion  of  his  right 
to  possession  or  to  foreclose  the  contract 
would  be  at  his  periL  The  burden  of  show- 
ing such  a  hostile  attitude  towards  tbe  ven- 
dor would  devolve  npon  the  party  so  al- 
leging It  No  proof  of  such  possession  or 
action  was  shown  to  exist  on  the  part  of 
the  defendant  or  her  testatrix.  The  statute 
of  limitations  does  not  expressly  mention 
this  trust  relation  between  vendor  and  ven- 
dee, and  It  could  be  only  included  under  sec- 
tion 158  of  the  Code;  and  we  have  brid 
that  It  would  then  be  allowed  only  where  the 
possessitm  was  adverse,  or  wha«  it  was 
necessary  to  prevent  some  wrong  or  gross 
injustice.  To  obtain  as^stance  from  a  court 
of  equity,  the  parties  must  observe  tbe  max- 
im that  "he  who  sedcs  equl^  must  do  equi- 
ty,"—a  principle  based  npon  consdoice  and 
good  feith. 

The  defendant  u  devisee  of  her  mother, 
was  In  possession  before  the  deed  was  ro- 
istered, and,  so  far  as  appears,  before  she 
had  notice  of  the  bond  for  title,  and  sbe 
claims  to  have  tbe  rights  of  a  purchaser 
without  notice.  The  difficulty  in  that  posi- 
tion is  that  sbe  is  not  a  purchaser  for  value, 
and  has  no  more  rights  than  her  mother  had, 
which  was  ah  equitable  estate  without  the 
legal  title;  whereas  the  plaintiff  has  the  . 
legal  estate,  and  the  elder  and  stronger  eqni- 
ty,  because  of  a  valuable  consideration  i»ld 
to  her  testatrix.  Inter  partes,  deeds  and 
contracts  are  binding  without  registration, 
and  the  defendant  takes  her  mother's  equity 
subject  to  prior  equities,  with  or  without 
notice,  with  the  same  right  of  redemption- 
A  purchaser  at  a  sheriff's  sale  under  a  fl. 
fa.  takes  subject  to  all  Incumbrances  on  the 
property,  whether  he  has  notice  or  not  end 
whether  be  buys  an  equitable  or  legal  estate, 
and  this  defendant  certainly  can  have  no 
better  claim.  There  are  Instances  in  whicU 
tills  court  would  Interfere  and  protect  the 
defendant.  For  Instance,  If  the  delay  of  a 
party  to  assert  his  claim  should  have  been 
80  long  as  to  presume  abandonment  or  any 
unfair  dealing  or  gross  Injustice  was  pres- 
ent the  court  would  see  that  the  innocent 
party  should  not  be  disturbed.  As  nothing 
of  the  kind  appears  here,  however,  we  will 
not  Interfere  with  the  Judgment  bdow.  Af- 
firmed. 

(IIS  N.  c.  isn 

BENTON  V.  COLLINS  et  aL 

(Supreme  Court  of  North  Carolina.    Mardi  IT. 
18»6.) 

JoniDBB  or  Caosm  or  Aonow. 
Under  Code,  |  267,  sabd.  1,  pmvldhig  tvr 
the  J<rfnder  of  several  causes  of  action  in  the 
same  complaint  where  they  aU  arise  out  of  tbe 


Digitized  by  Google 


N.  a) 


BENTON  «.  COLLINS. 


128 


flame  transaction,  or  transactioDi  connected  with  ' 
the-  same  subject  of  action,  a  cause  of  action  for 
a  tort  mar  be  joined  in  the  same  complaint  with 
one  for  the  enforcement  of  an  equitable  demand 
and  rixht    Faircloth,  0.  J.,  dissenting. 

Appeal  from  mperior  coort.  Franklin  coun- 
ty; Robluaon,  Judge. 

Action  by  W.  Benton  asalnit  B.  Y.  Ool- 
Uns  and  others  (1)  for  damages  for  an  as- 
sault and  Iwttery  1^  defendant  GolUns  on 
plaintiff;  ^  to  set  aside  a  deed  In  trust  hy 
defoidant  GoUlna  and  bis  wife  to  deCendant 
Bore  as  ftandiilent  In  order  that  the  land 
therein  described  may  be  Bold  to  pay  plaln- 
tUTs  recorery;  w  (3)  for  sDtnrogatlon  to  tbe 
rights  of  a  benefldary  in  said  deed;  and  (4) 
for  general  relief.  To  the  complaint,  defend- 
ants, except  Enre,  demurred  on  the  grounds 
p.)  that  a  demand  for  nnllqnldated  damages 
for  a  tort  ts  Joined  witb  a  demUid  to  set 
a^e  a  deed  fcr  alleged  fteod;  and  (2)  that 
with  said  two  causes  of  action  is  joined  a  de- 
mand tar  snbrogatlon  to  certain  alleged  lights. 
The  demnrrer  was  sustained  on  both  groqnda. 
From  the  mUng  sostalnlng  the  demurrer  on 
the  first  ground,  plaintiff  appeals.  Reversed. 

O.  M.  Cooke,  for  aj^tellant   F.  8.  Spmll), 

toe  appellees. 

MONTGOMERY,  J.  Subdirlslon  1  of  sec- 
tion 267  of  the  Code,  which  provldee  for  the 
Joinder  of  several  causes  of  action  where  they 
all  arise  out  of  "the  same  transaction,  or 
tzansactlone  connected  with  tbe  same  subject 
of  action,"  In  tbe  same  complaint,  has  with 
ns  glYca  rise  to  very  many  difficulties  in  Its 
practical  application,  as  it  has  in  all  the  states 
which  liave  adopted  a  similar  provision  in 
their  Codes  of  Procedure.  Ashe,  J.,  In  Toong 
V.  Young,  81  N.  0,  91,  said,  for  the  court: 
"While  it  was  the  object  of  the  legislature; 
by  adopting  section  ViQ  of  tbe  Code  of  dvU 
Procedure  (Code,  {  to  avoid  a  multtpliel- 
ty  of  suits,  and  prevent  protracted  and  vexa- 
tioin  litigation,  the  first  subdivision  of  the  sec- 
tion has  given  rise  to  more  unprofitable  litiga- 
tion and  flne-fqnin  dlscjulBltlons  uimn  its  con- 
struction than  any  other,  not  excepting  sec- 
tlon  a43  (Code,  {  590)."  In  Land  Co.  T.  Beatty, 
69  U.  C.  328,  Rodman,  J.,  delivering  the  opin- 
ion of  the  court,  sold.  In  reference  to  the 
same  snbdivlslon:  "It  is  difficult  to  give  any 
exact  meaning  to  that  clause."  It  is  admit- 
ted, alnwst  generally,  to  be  quite  an  Impossl- 
MUty  to  give  a  technical  meaning  to  such 
words  and  plirases  as  "transaction,"  "trans- 
actions connected  with  tbe  same  subject  of 
action,"  and  the  like  expressions.  In  the  ear- 
lier cases  of  Logan  v.  Wallls,  76  N.  O.  416, 
and  Doughty  v.  Railroad  Co.  78  N.  a  22,  It 
was  broadly  stated  that  a  cause  of  action 
founded  on  a  tort  could  not  be  joined  with 
cne  founded  on  contract;  but  In  Hodges  v. 
Railroad.  106  N.  0. 170,  10  S.  B.  917.  this  rule 
was  explained,  and  extended  so  as  to  permit 
such  a  joinder  of  actions,  provided  they  arose 
oat  of  tbe  same  transaction.  In  coDSldering 
the  complaint  in  this  action,  from  the  view  of 


the  demurrer,  as  dedaratory  of  two  causes  of 
action,  it  Is  to  be  observed  that  one  of  them 
is  for  a  tort  and  the  other  is  for  an  equitable 
demand  and  right.  Neittier  of  the  causes  of 
action  In  the  complaint  is  ex  contractu.  The 
matter,  then,  of  the  n Tilting  of  causes  of  ac- 
tion, one  In  tort  and  one  ex  contractu.  In  tbe 
same  complaint.  Is  not  the  matter  which  we 
are  to  consider.  The  only  question  before 
us  Is,  are  tbe  two  causes  of  action  stated  In 
the  complaint  such  as  can  be  considered  as 
arising  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  * 
action?  If  they  can  be  considered  as  arising 
out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action, 
then  there  is  no  objection  which  could  be 
made  to  the  Joinder  of  a  tort  and  an  equitable 
demand  which  could  not.  of  equal  force,  be 
made  to  the  joinder  of  an  action  ex  contractu 
with  one  for  an  equitable  demand.  Taking 
this  proposition  to  be  thie,  we  will  find,  in  one 
of  our  own  dedslons,  analogies  that  will  aid 
us  in  determining  the  question  before  us.  In 
Bank  V.  Harris,  84  M.  a  206,  the  complaint 
united  a  cause  of  action  in  debt  on  a  bond 
with  another  to  have  declared  void  certain 
deeds  for  lands  alleged  to  have  been  made 
by  tbe  debtor  to  his  codefendants,  after  tbe 
execution  of  the  bond,  in  fraud  of  the  plain- 
tiff creditor,— tbe  cause  of  action  ex  contractu 
and  one  for  an  eqmtable  demand  and  relief. 
A  demurrer  was  filed,  assigning  the  follow- 
ing grounds:  "(1)  l^or  that  it  Is  not  averred 
that  tbe  defendant  has  not  other'  property  lia- 
ble to  execution,  and  sufficient  to  pay  the 
plaintiff's  demand.  (2)  For  tliat  It  appears, 
from  the  face  of  tbe  complaint,  that  the  debt 
has  not  been  reduced  to  judgment,  so  that  ex- 
ecutlons  could  Issue  therefor.  {3)  For  that 
there  Is  a  mlsjomder  of  distinct  and  Independ- 
ent causes  of  action.  (4).  For  ttiat  there  Is  a 
misjoinder  of  parties,  and  there  Is  no  com- 
munity of  interest  among  them  In  the  several 
impeached  assignments."  The  demurrer  was 
overruled  by  this  court,  and  it  was  decided 
that  it  was  not  then  necessary,  as  formeriy, 
for  the  cre<Utor  to  reduce  his  debt  to  Judg- 
ment, and  then  proceed  with  his  legal  reme- 
dies before  he  could  Invote  the  aid  of  a  court 
of  equity  in  bis  behalf,  but  ttiat  the  courts, 
under  the  present  system,  being  courts  t)otli 
of  law  and  of  equity,  would  give  full  relief 
in  one  action.  I'he  late  Chief  Justice  Smith, 
delivering  the  opinion,  said:  "Why  should  a 
plaintiff  be  compelled  to  sue  ft>r  and  recover 
his  debt  Bud  then  to  bring  a  new  action  to 
enforce  payment  out  of  his  debtor's  property 
in  the  very  court  that  ordered  the  judgment? 
Why  should  not  foil  relief  be  had  In  one  ac- 
tion, when  the  same  court  Is  to  be  called  on  to 
afford  it  In  the  second?  The  pcdlcy  of  the 
new  practice,  and  one  <tf  Its  best  features.  Is 
to  furnish  a  omiplete  and  final  remedy  for  an 
aggrieved  party  In  a  single  court,  and  without 
needless  delay  or  expense.  The  demurrer  ad- 
mits the  debt;  the  Insolvency  of  the  debtor; 
his  frauduleat  contrivances,  with  the  help  of 
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others,  to  place  bis  propertr  beyond  tbe  reach 
of  creditors,  and  secure  It  for  the  enjoymeDt 
of  himself  and  wife;  his  large  indebtedness, 
still  subsisting;  and,  by  a  fair  Implication, 
the  want  of  other  property  which  a  cred- 
itor can  reach.  These  facts  would  seem  to 
remove  all  obstacles  In  the  way  of  tbe  relief 
demanded." 

In  the  case  before  the  cotut,  the  defendants, 
except  the  trustee,  Join  In  the  demurrer,  tfy 
the  demurrer,  It  Is  admitted  that  the  defend- 
ant R.  y.  Collins  committed  a  battery  on  the 
plaintiff  by  both  beating  and  shooting  him, 
for  which  tbe  philntlff.  In  law.  Is  entitled  to 
recover  in  any  court  nominal  damages;  that 
he  made  the  fraudulent  conv^ance  of  hia 
property  for  tbe  benefit  of  his  wife  and  chil- 
dren to  defeat  any  recovery  the  plaintiff  might 
make  aKalnst  him.  It  Is  no  objection  to  the 
compiaiDt  that  the  defendants,  other  than  tt. 
V.  Uolllns,  are  made  parties  to,  the  action. 
They,  by  the  deed,  made,  professedly,  for 
their  benefit,  claim  an  interest  In  tbe  land, 
"if  the  objects  of  tbe  suit  are  simple,  and  it 
happens  that  different  persons  have  separate 
interests  In  distinct  questitms  tbat  arise  out 
of  the  single  object,  It  necessarily  follows  that 
such  different  persons  must  be  brought  before 
the  court  In  order  that  the  suit  may  conclude 
the  whole  subject"  ^oung  v.  Young,  81  N. 
U.  Nothing  is  asked  against  the  defend- 
ants other  than  R,  V.  CoUlna  In  case  the  deed 
should  be  declared  void.  No  property  of 
theiis  is  sought  to  be  reached,  and  only  the 
property  of  the  defendant  R.  V.  Collins  Is 
sought  to  be  subjected  to  any  recovery  the 
pUUntiff  may  make.  In  this  case,  as  In  Hank 
T.  Harris,  supra,  the  aid  of  the  court  la  Invok- 
ed to  remove  a  cloud  upon  a  title  by  declar- 
ing the  deed  void,  so  that  the  property  may 
be  sold  under  the  direction  of  the  court,  and 
bidders  be  Induced,  to  give  the  value  for  it 

Both  grounds  of  demurrer  were  sustained 
by  the  court  below,  and  the  plaintiff  appealed 
from  the  Judtiiment  sustaining  the  first,  and 
not  from  the  Judgment  sustaining  the  second. 
In  our  opinion,  there  was  error  In  the  ruling 
of  the  court  sustaining  the  first  groupd  of  de- 
murrer. The  plaintiff,  no  doubt,  will  be  al- 
lowed to  amend  his  complaint  so  as  to  strike 
out  that  part  to  which  the  second  ground  of 
demurrer  was  mccessfuUy  interpoeed,  and 
to  proceed  to  trial  on  the  other  counts.  Brror. 

FAIRGLOTH,  a  J.,  dlnentB. 


OU  N.  O.  7U) 

BARGBLLO  t.  HAPOOOD. 

(Supreme  Ooort  ia  North  <%OTliiia.    Mardi  17, 
18M.) 

Bals  ot  Ward's  Laud. 

1.  A  Bsie  of  I  ward's  land  by  order  of  the 
court  may  be  either  public  or  private,  In  the  dis- 
cretion of  the  court. 

2.  The  validity  of  a  sale  of  land  belon^g  to 
minors,  by  their  gnardlaQ,  is  not  affected  by  the 
fact  that  the  decree  for  nich  tale  was  signed  by 
the  Judge  of  the  superior  court,  though  the  do-k 


of  sndi  court  had  anthorit;  to  act  as  probate 

Judge;  Code,  {  1Q90,  preecnbing  the  manner  m 
which  sales  may  be  made  by  guardians,  being  a 
restriction  upon  the  dlBCTetiooary  power  of  the 
guardian,  and  not  upon  the  authority  of  the 

court 

3.  Under  Code,  8  S40,  confming  upon  derks 
of  courts  of  record  of  other  states  the  same  pow- 
er to  take  the  proof  or  acknowledgment  of  deeds 
as  that  possessed  by  commissioners  for  tbe  state 
under  Code,  8  632,  any  sudi  clerk  has  authority 
to  take  such  acknowledgment  whether  the  per- 
son so  acknowledging  be  a  resident  of  the  state 
or  not 

4.  A  foreign  corporation  created  for  the  pur- 
pose of  mining  and  milling  gold  and  other  miuet^ 
ais  in  the  state  may,  If  not  prevented  by  its  char- 
ter, acquire  and  dispose  of  real  property  in  fur- 
therance of  the  ohJecU  of  Its  creation. 

B.  A  conv^ance  of  real  property  of  a  cor- 
poration, by  an  agent  authorized  t>y  a  resolation 
recorded  in  tbe  minutes,  Is  prima  fade  Oim  act 
of  the  corporation. 

6.  A  certificate  by  the  secretary  of  state  of 
another  state  Is  competent  evidence,  without 
proof  of  the  statute  constituting  him  the  cus- 
todian of  the  record  ao  certified. 

Appeal  from  superior  court,  Batke  county; 
Tlulberlake,  Judge. 

Action,  by  Frances  A.  Barcello  against  Ly- 
man S.  Bapgood.  From  a  Judgment  enter- 
ed on  a  verdict  In  favor  of  defendant,  plain- 
tiff appeals.  Affirmed. 

Defendant  In  order  to  show  that  he  was 
able  to  comply  with  his  contract  to  convey, 
Introduced  evidence  tending  to  establish  title 
In  himself  to  the  lands  In  controversy,  of 
which  the  following  was  admitted  over  plain- 
tiff's objection:  The  record  of  a  proceeding 
by  Rachael  Pearson,  as  guardian,  to  sell  the 
real  estate  of  her  wards;  said  record  consist- 
ing of  the  petition  presented  to  the  clerk  of 
the  superior  court,  as  probate  Judge,  setting 
out  the  offer  of  a  prospective  purchaser. 
Tbe  order  of  said  clerk,  as  probate  Judge, 
appointing  a  commissioner  to  make  inquiry 
into  the  propriety  of  such  sale.  The  report 
of  such  commissioner,  advising  the  sale. 
The  decree  of  the  superior  court,  signed  by 
John  A.  Ollmer,  one  of  the  Judges  thereof, 
ordering  such  sale,  and  the  report  of  the 
guardian,  showing  that  the  sale  had  been  ac- 
cordingly effected,  and  tbe  property  convey- 
ed to  defendant  A  deed  from  defendant  to 
the  Hancock  Oold-Mlnlng  Company.  A  deed 
from  the  Hancock  Gold-Mining  Company  to 
C.  C.  Barton,  execnted  by  said'  company 
through  defendant,  as  Ita  treasurer,  acknowl- 
edged before  Joseph  A.  Wlllard,  clerk  of  the 
superior  court  of  Suffolk  county,  Mass.,  as 
the  free  act  and  deed  of  the  Hancock  Ctold- 
Mlnlng  Company.  A  deed  from  C.  O.  Bar- 
ton to  defendant,  also  acknowledged  before 
Joseph  A.  Wlllard,  clerk  as  aforesaid.  Cer- 
tificate of  incorporation  of  the  Hancock  Gold- 
Mining  Company,  with  certificate  by  the  sec- 
retary of  state  for  Maine,  showing  the  or- 
ganization of  said  corporation  for  the  purpose 
of  mining  and  mining  of  gold  and  other  min- 
erals, especially  In  Sliver  Creek  township. 
Burke  county,  N.  C.  (John  F.  Mdrldge  being 
president  and  director;  Lyman  S.  Hapgood. 
treasurer  and  director;   and  Alpheus  P. 
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Bhke.  director),  with  certlflcate  by  tbe  Attot^ 
tmj  general  sbowlng  that  said  certificate  was 
properljr  drawn  and  aigned,  and  waa  con- 
formable to  the  constltatlon  and  laws  of  tbe 
state,— all  certifled  by  the  secretary  of  state 
to  be  a  tme  copy  from  the  records  of  his  of- 
fice. Copy  of  a  resolution  passed  at  a  meet- 
ing of  the  stockholders  of  the  Hancock  Oold- 
M'"i*ig  Company,  authorizing:  the  directors 
to  and  convey  the  property  ot  the  corpo- 
ration, and  of  a  resolution  passed  at  a  meet- 
ing of  the  dlrecrtors  of  said  company  author- 
izing the  president  and  treasurer,  or  either 
of  them,  to  make  such  sale,  and  execute  the 
deed  or  deeds  therefor;  both  of  said  copies 
being  Terlfled  by  affidavit  of  the  secretary  of 
said  company.  Deed  from  one  Bnyland  to 
one  Ijandrean,  purporting  to  convey  tbe  100- 
acre  tract  In  consideration  of  one  dollar. 
Testimony  of  one  Cooper  to  the  effect  that  he 
bad  been  register  of  deeds  In  and  for  Burke 
county  for  six  years;  that,  a  day  or  two  be- 
fore the  date  of  registration  of  tbe  deed  from 
Knyland  to  Landrean,  both  parties  just  nam- 
ed came  to  his  office  and  asked  for  a  copy  of 
the  deed  from  Terry  to  Hapgood;  that  he 
save  them  the  calls  of  the  deed,  and  that  a 
day  or  two  afterwards  Landreau  brought 
hi  ZD  tbe  Enyland  deed  to  register;  and  that 
tbe  calls  therein  are  Identical  with  those  In 
tlie  deed  from  Tmj  to  Hapgood. 

Olley  &  Hnfham,  for  appellant.  P.  3.  Sin- 
cLalr  and  Isaac  Avery,  for  appellee. 

AVERT,  J.  The  action  was  brought  to  re- 
scind a  certain  contract,  whereby  the  defend- 
ant, Hapgood,  covenanted  to  convey  to  the 
plaintiff,  Frances  A.  Barcello,  &50  acres  of 
land  In  Burke  county,  known  as  "Hancock 
Gold  Mine,"  on  account  of  defect  of  defend- 
ant's title,  and  for  the  recovery  of  $2,000  pur- 
cbase  money  already  paid  by  the  plaintiff, 
and  tbe  amount  expended  In  improvements 
on  tbe  land,  less  the  profit  realised  from 
working  a  gold  mine  thereon.  .The  defend- 
ant denied  the  allegations.  Hie  controversy 
has  narrowed  down  to  the  question  whether 
the  defendant  could  make  a  good  title  to 
three  out  of  the  five  tracts  of  land  described 
In  tbe  contract,  to  wit,  the  300-acre  tract,  tbe 
100-acre  tract,  and  the  8-acre  tract  Tbe  ti- 
tle deeds,  which  gave  rise  to  the  exceptions 
as  to  form  of  probate,  and  power  of  agents  to 
execute,  were  those  offered  by  the  defendant, 
Hapgood,  to  show  that  he  was  able  to  spe- 
cifically perform  his  contract.  "It  Is  usual," 
said  the  court  in  Rowland  v.  Thompson,  73 
N.  C.  514,  "for  sales  made  by  order  of  the 
court  of  equity  to  be  public  sales;  but  the 
court,  as  the  guardian  of  infants,  has  full 
power  In  regard  to  tbe  mode  of  sale,  and,  un- 
der special  circumstances,  not  only  has  pow- 
er, but  shonld.  In  the  exercise  of  Its  discre- 
tion, authorize  and  confirm  what  Is  called  a 
■private  sale,*— that  is,  a  sale  without  adver- 
tisement and  public  outcry."  It  is  Settled  by 
a  number  of  a4]iidlcatlom  '*tbat  the  Code  has 


not  taken  away  from  the  superior  courts  the 
lurisdlctlon  heretofore  exendsed  by  courts  of 
equity."  Wadsworth  v.  Davis,  63  N.  a  2K!; 
Wilson  T.  Bynum,  92  N.  C,  at  page  724; 
Clement  v.  Cozart.  107  N.  C.  703,  12  S.  E. 
254;  State  v.  Georgia  Co.,  112  N.  O.  42,  17  S. 
E.  10.  In  1880,  when  Rachael  Pearson,  as 
guardian  of  her  Infant  children,  filed  the  peti- 
tion before  the  clerk  of  tbe  superior  court,  he 
was  acting  In  the  capacity  of  probate  Judge, 
and  authorized  to  take  Jurisdiction  of  the 
special  proceeding,  under  what  is  now  sec- 
tion 1602  of  tbe  Code,  which,  since  Its  enact- 
ment in  Its  present  shape,  In  1885,  confers  the 
same  authority  on  him  as  clerk.  But,  though 
be  could  take  cognizance  of  It,  his  right  to 
do  so  was  not  exclusive,  but,  under  the  rule 
laid  down  In  the  cases  already  cited,  concur- 
rent with  that  of  the  superior  court.  In  the 
exercise  of  the  powers  of  a  court  of  equity. 
The  superior  court  had  general  Jurisdiction, 
both  of  the  persons  who  were  parties,  and  the 
subject-matter  of  such  a  proceeding,  It  being 
equitable  In  its  nature.  Houston  v.  Houston, 
Phil.  Eq.  95;  Ex  parte  Dodd,  Id.  97;  Harri- 
son V.  Bradley,  5  Ired.  Eq.  130.  And  a  third 
person,  purchasing  in  good  faith  at  a  sale 
made  under  the  decree  of  the  suitor  court 
signed  by  Judge  Gilmer,  and  relying  upon  the 
stabUlty  of  that  Judgment,  got  a  good  and  In- 
defeasible title.  Sutton  V.  Schonwald,  86  N. 
0.  203;  England  v.  Gamer,  00  N.  C.  197; 
Branch  v.  Griffin,  09  N.  C.  173,  5  S.  E.  393. 
398;  Mclver  v.  Stephens,  101  N.  C  255,  7  8. 
B.  695.  The  purchaser  was  not  bound  to 
look  behind  the  Judgment  of  the  higher  court, 
and  pass  upon  the  Irregularity,  if  the  signing 
of  the  decree  of  sale,  upon  the  coming  tn  of 
the  report  of  the  referee,  by  the  Judge  of  tbe 
superior  court,  instead  of  by  the  Judge  of  pro- 
bate, subject  to  the  approval  of  his  superior, 
was  In  fact  not  In  accordance  with  the  regu- 
lar course  of  tbe  court.  The  sale  was  not 
only  made  under  an  order  of  a  court  having 
general  Jurisdiction  both  of  the  parties  and 
the  subject-matter,  but  It  was  made  after 
careful  inquiry  by  a  referee,  and  a  report  by 
him  that  the  Interest  of  the  Infants  would  be 
pronioted  by  a  sale.  Harrison  v.  Bradley,  su- 
pra. The  making  by  the  probate  Judge  of 
an  order  confirming  this  report,  on  its  coming 
in,  Instead  of  making  the  order  of  sale,  was 
but  an  Irregularity,  which  does  not -subject 
the  proceeding  to  collateral  attack,  and 
wiilch,  if  a  direct  attack  was  made,  would 
not  affect  the  validity  of  the  title  acquired 
under  the  decree.  If  the  purchaser  were  a 
stranger  to  the  record.  Section  1590  of  the 
Code  is  the  act  of  1794,  c.  413,  S{  1,  2,  and  batf 
been  In  force  since  Its  first  enactment.  Rev. 
St  c.  54,  8  16;  Rev.  Code,  c.  54,  «  26;  Battle's 
Revlsal.  c.  53,  {  27.  And,  being  a  part  of  the 
statute  law,  it  Is  manifest  that  the  court  has 
always  construed  It  as  referring  to  sales  oth- 
er than  Judicial  It  was  intended  as  a  re- 
striction upon  the  discretionary  power  of  the 
guardian,  not  upon  the  authority  of  a  court 
ot  chancery  having  tbe  supervision  and  over- 
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flight  ot  tbrir  conduct  The  erll  Intended  to 
be  remedied  b7  the  atatnte  was  not  ttae  abnse 
of  power  by  tbe  court,  but  by  'ffaardlanB 
when  not  acting  under  the  restraint  of  its 
orders. 

The  statute  (Code.  {  640)  confers  upon 
clerks  of  courts  of  record  In  other  states  tbe 
powers  both  of  commlssIonerB  of  affldarlta 
and  of  deeds,  and  of  commissioners  r^ular^ 
ly  appointed  by  tbe  courts,  and  the  courts 
wUl  take  Judicial  notice  of  their  seals.  Hln- 
ton  T.  Insurance  Og.,  116  N.  G.  22,  21  S.  B. 
201.  Ciommlssloners  of  affidavits  are  em- 
powered,  under  section  632  of  the  Oode,  to 
take  acknowledgments  <tf  deeds^  In  other 
states  by  residents  both  of  this  state  and  of 
that  for  which  Huch  commissioners  are  ap- 
pointed. Buggy  Go.  T.  Pegram.  102  N.  a 
640,  9  S.  B.  412.  WUlard,  tbe  clerk  of  Suf- 
folk court,  therefore,  had  authority  to  take 
the  probate:  and,  upon  thet  adjudication  by 
the  cltfk  of  the  superior  court  of  Burke  coun- 
ty that  It  was  correct,  it  was  properly  admit- 
ted to  registration.  Buggy  Go.  r.  Pegram, 
supra.  For  the  same  reasons,  the  same  clerk 
was  empowered  to  take  the  acknowledgment 
of  the  grantor.  Barton,  to  Hapgood;  and  It 
Is  needles^  to  cite  authority  to  show  that  the 
acknowledgment  that  the  "foregoing  Instru- 
ment was  his  tree  act  and  deed"  was  suffi- 
cient In  law.  The  certificate  of  Hallybtirton, 
clerk,  that  B.  8.  Oaither,  the  subscribing  wit- 
ness, appeared  before  him,  "and  tbe  due  ex- 
ecution of  the  annexed  deed  was  duly  pror- 
en"  by  liim,  was  also  HUtBclent  to  authorize 
the  order  of  regiatraUon  and  tbe  recording  of 
the  deed. 

While  a  foreign  corporation  Is  not  author- 
ized to  exercise  powers  in  another  state  not 
granted  In  Its  charter  (Diamond  Match  Co. 
T.  ReRister  of  Deeds,  61  Mich.  145,  16  N. 
W.  314;  Bank  t  Godfrey,  23  m.  531),  yet, 
where  the  privilege  of  holding  real  estate  is 
therein  conferred.  It  may,  under  the  rules  of 
comity,  buy.  bold,  and  sell  land  to  the  same  ex- 
tent tbat  domestic  corporations  are  authorized 
todeal  In  fL  And.  whether  foreign  ordomestlc, 
Ifautborlzed  to  bold  land  at  all,  they  have  all 
of  the  powers  of  an  Individual  In  relation  to 
it,  except  In  so  far  as  they  are  expressly  re- 
lucted by  law.  Jjaucaster  v.  ImprpTcmeot 
Co.,  140  N.  Y.  576,  35  N.  B.  964,  and  24 
Lawy.  Rep.  ^nn.  322,  and  note;  Com.  v.  New 
York,  I*  a  &  W.  R.  Co.,  129  Pa.  St.  463,  18 
Atl.  414,  and  15  Am.  St  Rep.  724.  and  note; 
Blolr  V.  Insurance  Co.,  10  Mo.  559,  47  Am. 
Dec.  129,  and  note;  Ducat  v.  City  of  Chi- 
cago, 48  Til.  172,  95  Am.  Dec.  529,  and  note; 
2  Mor.  Priv.  Corp.  §S  960-9^.  The  corpora- 
tion was  created  for  the  purpose  of  "mining 
and  milling  of  gold  and  other  minerals,  espe- 
cially in  Silver  Creek  township.  Burke  Co., 
N.  C.,"  where  It  appeatis  that  the  company 
is  operating.  It  Is  a  familiar  rule,  applicable 
to  both  public  and  private  corporations,  that, 
while  the  grants  of  authority  from  the  state 
to  them  are  construed  strictly,  they  can  never- 
theless exercise,  not  only  the  powers  express- 


ly given,  and  such  as  are  faiiiy  Implied  In  or 
iucidrait  to  those  glren,  but  such  as  it  Is 
indispensably  necessary  to  exercise  In  order 
to  the  enjoymott  of  the  privileges  expressly 
given.  In  othor  wprds,  the  authority  to  use 
the  means  necessary  to  attain  the  main  ob- 
jects tor  which  they  ajre  formed  must  be  sup- 
plied by  implication.  1  Mor.  Prtr.  Corp.  f 
320;  1  SpelL  PriT.  Cotp.  H  63,  83.  A  cor- 
poration has  the  implied  right  to  acquire  and 
tuM,  not  only  such  property,  real  or  personal, 
as  may  he  actually  necessary  for  carrying  on 
the  business  for  which  It  was  formed,  but 
such  as  may  be  reasonably  expected  to  prove 
useful  and  convenient  In  attaining  Itt  legiti- 
mate ends.  1  Mor.  Piiv.  Corp.  |  327.  The 
general  mle  Is  that  foreign  corporationB  may 
acquire  real  and  personal  property  such  as 
a  tract  of  land  for  the  purpose  of  mining,  as 
In  this  case,  like  domestic  corporations,  whne 
It  Is  necessary  ta  convenient  In  canying  out 
the  express  purposes  for  which  tiiey  -were 
created.  2  Mor.  Priv.  Corp.  |  96L  It  Is 
manifest  that  a  company  formed  for  the  pur- 
pose of  mining  and  milling  would  find  It  con- 
venient, If  not  absolute  essential,  to  buy 
the  land  upon  which  It  proposes  to  condnct 
Its  business;  and  where  the  acquisition  would 
prove  useful.  In  the  absence  of  any  law  rer 
enacting  the  statntes  of  mortnuUn  In  this 
state,  neither  domestic  nor  for^gn  corpora- 
tions are  prohibited  from  buying  land  In  f ur^ 
therance  of  the  objects  for  which  they  were 
created.  Mallett  v.  Simpson,  94  N.  a  41. 
Where,  however.  It  Is  doubtful  whether  the 
right  to  hold  Ifind  comra  within  the  purview 
of  Its  powers,  that  question  can  be  raised,  as 
against  any  corporation  exhibiting  title  to 
realty,  only  by  a  proceeding  authorized  by 
the  state.  Mallett  v.  Simpson,  supra;  Bass 
V.  Water-Power  Co.,  Ill  N.  O.  454,  16  S.  E. 
402.  A  private  corporation  organized  for  the 
benefit  of  its  stockholders  Is  not  restricted  by 
duties  to  the  public,  as  is  a  quasi  public  cor- 
poration, but  is  authorized  to  dispose  of  any 
of  Its  property,  real  or  personal,  whenever  It 
may  find  It  exi>edlent  to  do  so  In  carrying 
out  its  business.  1  Mor.  I>rlv.  Corp.  {  335. 
A  conveyance  of  the  property  of  a  corpora- 
tion, Uke  that  of  an  Individual,  may  be  ex- 
ecuted "through  any  agent  having  authority 
to  represent  the  comiiany  for  that  purpose." 
1  Mor.  Priv.  Corp.  5  335;  dtlng  Bason  v. 
Mining  Co.,  90  N.  0.  417,  and  Morris  v.  Kell, 
20  Minn.  531  (GIL  474).  Morawetz  says  (in 
the  section  last  cited)  that  a  statutory  method 
of  alienation  by  corporations  like  that  provid- 
ed by  statute  In  North  Carolina  (Code,  §  685), 
is  not  exclusive  of  the  common-law  mode  of 
conveyance,  and  does  "not  prohibit  other 
methods  of  execution  by  authorized  agents." 
The  rule  as  stated  by  Morawetz  Is  founded  up- 
on the  right  to  dispose  of  the  property,  which 
Is  always  incident  to  ownership  by  Individ- 
uals, and  also  by  corporations,  except  In  so 
far  as  they  are  restrained  by  express  stat- 
ute or  by  public  policy,  as  where  they  owe 
a  duty  to  the  public  and  the  alienation  of 


Digitized  by  Google 


XKOUSH  «.  OABLTON. 


127 


j/mfoij  may  Incapacitate  tbem  for  Its  per* 
fomuuce.  1  Beach,  Prlr.  Oorp.  I  857;  Zjogan 
y.  Ballroad  Co.,  U«  N.  a  MS,  21  S.  B.  859. 
The .  extnordlnary  power  of  a  corporation, 
■mdi  as  that  of  aelling  or  leasing  the  corpo* 
rate  proi>ert7.  where  It  exists,  belongs  prima- 
rily to  the  stockholders  (1  Beach,  Priv.  Corp. 
I T3),  but  may  be  delegated  by  them,  as  It  can 
be  Iqr  an  IndiTldnal,  to  the  directors,  or  to 
an  agent  designated  In  the  resolutloo  of  the 
body,  either  by  his  official  title  or  his  name 
-  a  Uor.  PriT.  Corp.  |  825).  The  resolution 
of  the  corporation  was  In  the  natnre  of  a 
power  of  attorney  to  conrey  land,  and  th«e- 
tore  It  was  proper  to  prove  and  register  it  In 
this  state.  The  signature  of  the  secretary, 
who  Is  the  proper  officer  to  affix  the  seal 
where  no  special  auttwrity  to  do  so  Is  c<m- 
ferred  on  another,  was  acknowledged  him. 
The  resolntlon,  cotlfled  to  be  a  part  of  the 
mlnntes,  Is  therefore  prima  fiKle  the  act  of 
the  corporatliHL  4  Thomp.  Goip.  |i  0054, 
S05C;  Duke  r.  Markham,  lOfi  N.  a  137.  10 
EL  B.  1017,  and  18  Am.  St  Bep.  889.  and  note. 
Tb9  law  assnmea  that  the  proper  officer  did 
not  exceed  his  anthwlty  (Morris  v.  Kell, 
mpra),  and  that  the  certificate  of  the  goiu- 
InenesB  of  the  extract  from  the  proceedings 
la  true  (Ballroad  t.  Lea,  12  !«.  Ann.  388). 
The  great  seal  of  the  state  of  Maine  requires 
no  proof  of  Its  genolnotess  (1  GreoiL  Br.  | 
476),  and  the  certificate  of  the  secretai?  of 
state  that  a  certain  paper  Is  a  record  in  his 
office^  when  attested  the  seal,  mast  be  ac- 
cepted as  at  least  prima  fode  tme,  because 
such  a  public  (^cer  is  presumed  to  act  In 
accordance  with  law,  In  assuming  the  cus- 
tody of  records.  The  law  of  disputable' pre- 
Bumptkou  rests  vpoa  the  expertence  of  a 
uHinectlon  between  the  existence  of  certeln 
focts,  and  the  accepted  (pinion  that  In  a  -rast 
majority  of  Instances  the  existence  of  one 
such  fact  may  be  reasonably  inferred  from 
proof  of  the  other.  1  Oreenl.  Br.  |  ^  It 
^ipearing  by  a  goDUlne  o^tifleate  that  the 
.paper  was  placed  In  bis  custody  as  an  official 
record,  the  presumptioii  arises  that  he,  as  a 
public  ofilcer,  has,  in  assuming  control  ttf  such 
record,  done  what  the  law  required  (lawson. 
Pres.  Bt.  p.  68,  rule  1^.  and  that  he  is  tbere- 
fore  the  proper  and  1^^  custodian  of  It  It 
was  not  necessary,  under  the  circniQ stances, 
to  (MDTer  In  erldence  dther  a  certified  copy,  or 
copy  purporting  to  have  beoi  jirinted  by  au- 
thority of  the  stete.  of  the  stetute  conatltut- 
Ing  him  custodian,  when  that  fact  must  be 
assumed  from  what  was  already  proved. 
While  such. printed  copies  are  made  compe- 
tent 1^  statute  In  most  of  the  states,  and 
whiles  accorcUng  to  what  Is  probably  the  mora 
correct  view  of  the  law.  they  are  admissible 
even  under  the  common-law  prindples  of  evi- 
dence (WatUns  V.  Holman,  16  Pet  25),  tt 
does  not  follow  that  no  ooncel Table  combina- 
tion of  facts  will  raise  a  preanmpttim  of  the 
existence  of  a  statute  legalising  the  acte  of  a 
public  officer,  and  diqiensing  with  the  neces- 
sity for  the  production  of  a  copy  with  evi- 


dence of  Ite  gennineness.  The  certificate  is 
snfflclent  of  Itself  to  shift  the  burden  of  proof 
as  to  the  custody  of  the  record:  And.  con- 
ceding that  It  IM  shown  to  be  a  record,  the  cer- 
tificate of  the  attorney  geneial  constitutes  a 
part  of  it.  and  shows  that  he  examined  the 
certificate  of  onnnlzation  of  the  corporation, 
and  decided  that  it  was  In  all  respects  In 
conformity  with  law.  It  is  familiar  learn- 
ing, for  which  It  is  needless  to  dte  authority, 
that  the  certificate  of  the  secretary  of  stete 
of  North  Carolina,  attached  to  a  grant  of 
land.^  and  attested  by  the  great  seal  of  stete, 
la  sufficient  evidence  of  Ite  official  character 
to  warrant  ite  reirtstratlon  without  further 
proof.   Code.  ||  2770,  2781. 

The  testimony  of  the  Oooper  and  the  Buy- 
land  deed  tended  to  show  a  collusive  combina- 
tion to  avoid  the  performance  of  the  con- 
tract, by  forestalling  the  defendant  In  buying 
up  a  title,  and  preventing  him  from  perfMt- 
Ing  his  own  as  he  had  a  right  to  do.  WestaH 
V.  Austin.  5  Ired.  Bq.  1.  Plaintiff  could  ask 
nothing  more  thsn  the  expense  Incurred,  and 
this  fhe  has  not  done.  Klndley  v.  Gray,  6 
Ired.  Sq.  44Sw  The  "broadside*'  exceptitms  to 
the  jndgment  and  to  the  instruction  are  not 
sufficiently  qwdflc.  snd  will  not  be  consld- 
ered.  We  have  carefully  considered  such 
aasIgnmHite  of  error  as  hsve  any  merit, 
and  conclude  that  the  Judgment  most  be  af- 
firmed. 


(S?  Oft.  S84> 
BNOLISH  et  aL  V.  GA.Bi;rON. 
(Supreme  Oourt  of  Oeoi^a.    Dee.  2,  1896.) 
Appral— Harhliss  Bkrok. 
The  rerdlct.  npoa  the  sabxtantial  merit* 
of  the  case,  helog  in  accord  wUti  both  lav  and 
Joiitiee,  and  there  being  no  error.  If  an;  at  all, 
of  sufficient  weight  or  importance  to  require  the 
granting  of  a  new  trial,  this  court  will  oot  dis- 
turb the  judgment  below  refnring  to  aet  the  w- 
dict  ai^dei. 
(Sjllabu*  by  the  Court) 

Brrw  from  dty  court  of  Atianta. 

Action  by  J.  K.  P.  Gariton  against  J.  W. 
Bullish,  Jr..  and  others,  on  a  contract.  There 
was  a  Judgment  for  plaintiff,  and  defendante 
bring  error.  Affirmed. 

The  f  (dlowlng  is  the  official  report: 

Gariton  sued  J.  W.  B^lisb,  Jr..  T.  B. 
Payne,  and  J.  B.  Murpbey.  alleging:  De- 
fendante are  indebted  to  him  $4,160.  besides 
interest  from  June  19.  1802,  uptm  s  contract 
made  by  than  with  O.  J.  Slmm<ms  and  W. 
A  Baker  on  September  ,  1891.  and  trans- 
ferred and  assigned  by  Simmons  and  Baker 
to  Joseph  Josephs  ft  Bros..  Sq^tember  16, 
1891,  and  by  the  latter,  cm  Jtme  15.  1892,  to 
petitioner.  The  electric  street  car  line  men- 
tioned therein  was  built  through  the  lands 
ia  defendante  befine  the  explratlfm  of  the 
six  numths  from  date  of  said  contract,  and 
Simmons  and  Baker  substantially  complied 
with  the  terms  of  said  contract  Defendants 
porchased  said  lands  with  the  purpose  only 
at  sdllng  them  f  w  a  greater  ^ice  than  they 
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paid  for  them,  and  were  dealrouB  of  having 
Simmons  and  Baker  build  the  road  throogb 
Bald  lands  for  the  purpose  of  increasing  the 
value  thereof,  and  causing  the  land  to  bring 
a  greater  price  than  they  paid  for  it  A 
short  time  before  signing  said  contract,  de- 
fendants had  purchased  the  land  mentioned 
therein  from  one  James  for  $30,000,  and 
agreed  to  pay  the  snm  mentioned  In  the  con- 
tract to  Simmons  and  Baker  In  order  to  bare 
an  electric  street  car  line  built  through  said 
property,  so  as  to  Increase  Its  value;  and, 
after  Simmons  and  Baker  had  constructed 
the  road  through  said  property,  defendants 
sold  the  property  to  the  Oeoi^a  Security  & 
Banking  Company  for  $60,000,  thus  making  a 
net  profit  of  ¥30,000  upon  the  trapsactlon. 
This  profit  was  the  result  of  building  the 
road  through  said  property.  After  reaping 
these  profits,  defendants  now  refuse  to  pay 
the  amounts  due  petitioner  upon  the  c<ni- 
tract,  because  they  say  that  Simmons  and 
Baker  did  not  complete  the  road  from  the 
comer  of  Walton  and  Broad  streets.  Atlanta, 
to  the  Chattahoochee  river,  wltMn  six 
mouths  from  the  date  of  the  contract  It 
made  no  difference  with  defendants  whether 
the  road  was  so  completed  or  not,  because 
the  road  answered  the  purpose  for  which 
defendants  wished  it  built  as  above  stated, 
before  petitioner  had  time  to  complete  the 
road.  When  petitioner  found  that  defend- 
ants refused  to  pay  the  money  due  upon  the 
contract  being  then  interested  in  the  road, 
and  president  of  the  company  running  the 
same,  he  proposed  moving  It  and  taking  It 
off  of  the  land  so  purchased  by  defendants; 
but  defendants,  being  Interested  in  said 
banking  company,  objected  to  his  moving 
said  road,  and  have  so  far  prevented  Its  re- 
moval. Petitioner,  therefore,  is  not  only  en- 
titled to  recover  on  the  contract  because  Its 
terms  were  substantially  complied  with,  but 
If,  for  any  technical  reason,  defendants  are 
not  liable  on  the  contract,  they  rendered 
themselves  liable  on  the  same  when  they  ob- 
jected and  prevented  him  from  so  removing 
the  road.  The  capital  stock  of  said  banking 
company  Is  partially  owned  by  defendants, 
English  being  either  its  president  or  vice 
president  and  the  other  defendants  officers 
thereof.  A  copy  of  the  contract  was  attach- 
ed. It  stated  that  Simmons  and  Baker  were 
promoting  and  building  an  electric  street  car 
line  from  the  comer  of  Broad  and  Walton 
streets,  Atlanta,  or  the  Immediate  vicinity 
thereof,  to  be  known  as  the  "Atlanta  A  Chat- 
tahoochee River  Railroad  Company,"  that 
English,  Payne,  and  Mnrphey  were  owners 
of  certain  realty  recently  purchased  by  them 
from  James,  and  believing  that  tot  Its 
speedy  development,  it  was  to  their  Interest 
to  have  the  same  connected  with  the  city  of 
Atlanta  by  railroad,  they  agreed  that  If 
Simmons  and  Baker  should  construct  said 
road  from  a  specified  point  in  Atlanta, 
tbroagh  said  land,  to  some  p<rint  on  th4 
Cbattaboochee  liver,  and  shoold  pennaDent- 


ly  locate  and  place- the  track  throogb  said 
land,  within  six  months  from  the  date  of  this 
contract,  then  they  would  pay  to  the  order 
of  Simmons  and  Baker  |4,S00,  It  being  the 
true  Intent  of  this  agreement  that  the  same 
shall  be  due  and  payable. so  soon  as  said  road 
shall  be  constmcted  and  the  track  penna- 
nently  placed,  from  said  beginning  point  ia 
Atlanta,  through  said  land,  to  simie  point 
on  the  Chattahoochee  rlv^,  provided  the 
same  shall  be  so  constructed  within  six 
months  from  this  date.  This  contract  was 
Indorsed  by  Simmons  and  Baker  to  Joseph 
Josephs  &  Bros.,  September  16,  1891,  and  by 
the  latter  to  Garltm,  June  15,  1882.  By 
amendments,  plaintiff  alleged:  About  Peb- 
mary  26,  1892,  apprehending  that  the  road 
could  not  be  completed  from  the  comw  of 
Walton  and  Broad  streets  to  the  Chattahoo- 
chee river  wltfaln  alx  months  from  the  time 
the  contract  waa  executed.  Simmons  wrote 
a  letter  to  the  defendants,  in  which  bo  re- 
quested an  extension  of  time  within  which 
to  complete  the  road.  The  letter  waa  sent 
directly  to  English,  and,,  within  a  day  or  two 
afterwards,  Mnrphey  came  to  see  Simmons  In 
reference  to  such  extension.  Simmons  stat- 
ed to  him  he  thought  SO  days  would  be  snffi* 
dent  within  which  to  complete  the  road. 
Mnrphey  stated  to  Simmons  that  he  and  the 
other  defendants  had  had  a  confermce  about 
the  time,  and  were  willing  to  extend  the  tjme 
for  90  days  or  longer  If  desired.  Hurpbey 
then  and  there  agreed,  on  behalf  ot  himself 
and  the  other  defendants,  that  the  time  for 
finishing  the  road  should  be  extended  until 
It  should  be  finished,  and  at  that  time  bad 
In  his  possession  a  letter  written  by  Simmons 
to  defendants.  Defendants  waived  th^ 
right  to  insist  upon  the  contract  being  com- 
pleted within  six  months  from  its  date,  and 
were  not  Injured  by  reason  of  the  delay.  Be- 
fore the  90  days  had  expired,  an  Injunction 
was  procured  by  the  Atlanta  Cons<dtdated 
Street-Railway  Company  against  the  Atlanta 
&  Chattahoochee  River  Railway  Company, 
which  prevented  Simmons  and  Baker,  who 
were  the  promoters  and  builders  of  the  lat- 
ter, from  completing  said  contract  for  several 
months;  but,  as  soon  as  the  Injunction  was 
dissolved,  the  roiad  was  completed  from  the 
comer  of  Walton  and  Broad  streets  to  Bol- 
ton, a  point  within  a  few  hundred  feet  of  the 
Chattahoochee,  river,  and  substantially  an- 
swered all  the  puriKJses  of  building  the  road 
to  the  river.  The  road  was  built  within  200 
or  250  feet  to  the  comer  of  Walton  and  Broad 
streets,  and  the  same  was  a  salMtantlal  com- 
pliance with  the  terms  of  said  contract  and 
answered  all  the  purposes  for  which  the  road 
was  buUt  and  for  which  defendants  desired 
It  to  be  built  Simmons  and  Baker  were 
engaged  In  building  the  road,  and  had  locat- 
ed It  on  certain  land  adjoining  Atlanta,  and 
on  certain  streets  in  Atlanta.  Defeudanta* 
land  adjoined  tbe  city.  They  had  purchaaed 
It  on  speculation,  and  were  especially  anxlooa 
to  hare  the  load  located  on  the  land,  know- 
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Ins  thfi  wonM  greatly  emhance  Its  Tftliw.  la 
order  to  induce  Simmons  and  Bsteto  change 
the  location  of  the  road,  and  place  It  on  their 
land,  the  contract  sued  on  was  mad&  De- 
fendants laid  off  a  atreet  throi^h  thetr  land, 
and  extending  across  tt  l,2tS3  feet  Slmnums 
and  Baker  graded  It,  and  constmcted  the 
mad  on  Hie  street  aerass  the  land.  The  road 
waa  idaced  there  In  pursuance  of  and  in  com- 
pliance with  (the  contract,  and  at  defendants* 
request  thereunder,  and  was  secepted  by 
them  as  being  done  nndco-  the  contract,  and 
they  have  since  paid  9300  on  the  contract, 
wUeh  hare  been  credited.  Locating  and 
emstmctlng  the  road  on  their  land  was  held 
out  by  them  as  an  Indnconmt  to  pnrehasOT 
to  buy,  and  tt  did  enable  them  to  sell  at  the 
large  profit  mentimed,  just  as  If  the  road 
had  been  completed  within  the  six  months; 
and  defoidants  derived  and  recced  all  the 
profits  and  benefits  from  what  Simmons  and 
Baker  did  In  pursuance  ctf  the  cimtract  that 
they  could  hare  derired  or  had  If  the  entire 
worfe  bad  been  completed  within  the  six 
months.  The  contract  was  made  September 
IS,  1891,  and  defendants  sold  the  land  May 
26, 1882.  The  toad  was  constructed  and  the 
teack  laid  permanently  over  the  land  before 
the  expiration  of  the  six  mtrnths;  and  from 
March  15  to  May  26.  1892,  It  was  belne  used 
and  car»  wm»  upon  It  with  defendants' 
knowledge  and  consent,  and  they  sold  their 
land  «n  the  faith  of  Its  being  there  perma- 
nently. Tbpy  BO  represented  to  the  purchas- 
er from  tbem,  and  further  represented  to 
the  purchaser  that  the  road  had  been  or 
would  be  paid  for  by  them;  and,  because  of 
Its  being  there,  they  asked  a  large  advance 
on  what  they  had  paid  for  It  The  purchas- 
a>  knew  of  fbo  advanced  price,  and  gave  tt 
because  the  land  had  been  enhanced  In  value 
by  reason  of  having  the  road  on  It  Defend- 
ants' conduct  amounts  to  a  waiver  of  the 
right  to  demand  a  strict  compliance  of  the 
ecmtraet  as  to  the  six  months'  time,  and  tbey 
■re  estopped  from  setting  up  such  a  defense. 

D^ndants  pleaded:  Not  Indebted.  Fur- 
flier,  that  Simmons  and  Baker  have  never 
constructed  the  railway  from  the  comer  of 
Broad  and  Walton  streets,  Atlanta,  to  some 
point  on  the  Chattahoochee  rtver,  and  hare 
never  permanently  placed  the  track  through 
defendants*  Isnd;  that  Simmons  and  Baker 
did  not  constmct  the  railway  from  said  point 
tn  Atlanta,  through  defendants'  land,  to  some 
point  on  the  Chattahoochee  river,  within  six 
months  from  the  date  of  the  contract.  Fur- 
ther, contemporaneous  with  and  as  a  part 
of  the  contract  sued  on.  on  September  12, 
1881,  Emmons  and  Baker,  in  writing,  agreed 
with  these  defendants  that.  Inasmuch  as  the 
latter  had  that  day  given  to  them  the  contract 
sued  upon,  they.  Simmons  and  Bsker,  as 
owners  of  the  Chattahoochee  River  RaUway 
<  Company,  fo^  thadselves  Individually,  and 
for  said  railway  ctnnpany,  would  make  for 
the  running  of  the  tn^  ot  said  railway  a 
ftcliedule  80  that  not  less  than  one  car  should 
T.24B^na2— 9 


nm  from  the  terminus  In  Atiants  to  and 
through  the  property  of  defendante  once  ev- 
ery 40  minutes  from  7  o'clock  a.  m.  until  10 
o'clock  p.  m.  Simmons  and  Baker  further 
obligated  themselves,  as  a  part  of  the  con- 
tract  sued  on,  that  this  agreement  as  to  the 
location  of  said  railway  and  the  schedule  of 
cars  should  In  good  &lth  be  compiled  with; 
and  If,  at  any  time  wiOiIn  two  yeara  after  the 
-  completion  of  the  railway,  said  schedule 
should  not  be  run  for  60  dsys  or  more,  then 
they  and  each  of  them,  for  themselves  and 
for  the  railway  company,  wquU  repay  the 
defendante  the  94JS00.  Simmons  and  Baker 
and  the  railway  company,  since  the  comple. 
tlon  of  the  rallmy.  hare  failed  and  refuse^, 
and  stai  fail  and  refuse,  to  make  for  the  run- 
ning of  the  brains  the  schedule  they  under^ 
took  to  make,  to  and  through  the  proper^  of 
defendants,  described  In  the  petition.  Slm< 
mons  and  Baker  and  plalntiOT  have  not  In 
good  Atth  complied  with  the  contract  sued 
on  as  to  said  schedule,  and  for  each  and  ev- 
ery 60  days  since  the  completion  of  the  rail- 
way said  40-mlnutes  schedule  has  never  beea 
run.  and  Is  not  now  being  run,  whereby  Sim- 
mons and  Baker,  as  assignors  of  plaintiff, 
and  plaintiff,  as  th^  ssslgnee  of  Uie  con- 
tract have  damped  and  still  damage  defend- 
ante |4,G00,  vrith  Interest  >nd  are  liable  to 
pay  them  said  amounte.  This  breatdi  of  con- 
tract on  the  part  of  Slnunons  and  Baker  ex- 
isted when  plaintiff  betaune  assignee  of  the 
contract,  ai^d  plaintiff  toc^  the  assignment 
of  the  contract  subject  to  the  equities  exisN 
Ing  between  Simmons  and  Baker  and  defend- 
ants at  the  time  of  the  assignment,  and  with 
full  notice 'Of  the  equities  of  defradants,  as 
abore  set  out  There  was  a  vwdlct  for  plain- 
tiff for  the  amount  sued  for.  and,  defendants' 
motion  tor  a  new  trial  being  overruled,  they 
excepted. 

The  motkni  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi' 
deuce,  etc 

Also,  because  the  court' erred  in  refmdng 
to  charge  as  requested  In  writing:  "It  Is  the 
duty  of  a  raQroad  company  towards  the  pulH 
11c  not  to  impose  a  burden  upon  It  by  unnec- 
essarily lengthening  tto  road:  and  any  agree- 
ment which  directors,  stockholders,  or  other 
persons  may  acquire  by  Inducing  a  company 
to  disregard  this  duty  Is  illegal,  and  wUl  not 
be  enforced  by  the  court  and  any  contract 
made  between  an  officer  of  a  company  and 
an  Individual,  of  this  charactm:.  Is  contrary 
to  public  policy,  and  void.  The  real  contract 
and  all  the  stipulations  Intended  to  be  com- 
plied with  Uterally  shall  be  carried  Into  ef- 
fect If  the  parties  expressly  agree  that  time 
shaU  be  Important  If  th^  stipulate  that 
a  thing  shall  be  done  or  not  done  at  a  given 
time,  then  time  is  of  the  essence  of  the  cour 
tract  and  It  must  be  observed.  Even  If  the 
stipulation  as  to  the  time  be  arbitrary,  if  the 
parties  make  It  It  must  be  csrried  Into  ef- 
fect; the  intention  must  prevail."  Also,  the 
following:  "The  pigment  of  the  donation  oC 
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Carrier,  Powell,  and  Jett  to  Simmons  and 
Baker  cannot  operate  as  a  waiver  of  tbe 
breach  of  contract  pleaded  on  the  part  of  tbe 
defendants,  If  such  donations  belonged  to 
Simmons  and  Baker,  whether  the  defendants 
had  a  good  defense  or  not  In  other  words. 
If  said  donations  belonged  to  Simmons  and 
Baker,  their  collection  by  Simmons  and  Ba- 
ker, with  or  without  assistance  of  defend- 
ants, cannot  estop  the  defendants  in  setting 
up  defense  alleged  to  have  then  existed." 

E<rror  in  admitting,  over  objection  of  de- 
fendants, the  following  evidence:  "Tbe  build- 
ing of  the  road  through  defendants'  land  In- 
creased the  cost  of  construction,  because 
there  was  considerable  grading  to  do  In  com- 
ing tbrongh  the  property  of  defendants,  and 
there  would  have  been,  comparatively  speak- 
ing, none  on  the  other  route.  We  had  to 
make  a  considerable  cut;  I  don't  know  how 
many  feet,  but  It  cost  considerable  money  to 
^ade  It,  and  then  we  had  to  grade  on  their 
land  some,  and.  as  we  left  their  lot  going 
from  there  to  Mason  &  Turner's  ferry  road, 
we  bad  to  make  a  considerable  excavation 
and  a  considerable  fill.  Well,  It  cost  us  con- 
siderable money  to  do  the  work;  not  only 
ihat,  but  we  built  on  these  fills,  and.  In  those 
cuts,  the  new  work,  and  tbe  roadbed  was  a 
source  of  constant  trouble  to  keep  It  sur- 
faced up.  Whenever  we  would  run  a  car 
over  it,  the  roadbed  would  settle  down,  and 
we  were  constantly  having  to  surface  It  up 
and  align  it,  and  keep  the  road  In  condition. 
It  was  not  only  more  expensive  to  build,  but 
more  expensive  to  maintain  for  a  considera- 
ble length  of  time,  until  tbe  ground  ail  got 
settled  and  adjusted  to  the  road,  or  tbe  road 
adjusted  to  It  On  the  other  route,  we  have 
very  little  grading  to  do,  and  very  little  fill- 
ing, because  It  was  a  gradual  slope  up  hill, 
until  we  got  to  the  top,  and  It  was  not  very 
steep,  and  then  we  turned  Into  the  middle  of 
Turner's  ferry  road,  and  It  was  almost  lev- 
eL"  Tbe  objection  being  that  It  waa  Irrel- 
evanC  Incompetent  and  misleading. 

Error  In  admitting,  over  defendants*  objec- 
tion, the  following  evidence:  "We  were  at  no 
expense  for  right  of  way  to  get  to  the  lot 
of  the  defendants,  but,  after  we  left  the  lot, 
we  got  to  the  Mason  &  Turner's  ferry  road; 
and  we  had  such  a  short  space  to  turn  that  I 
had  to  buy  four  lots,  I  believe  It  was,  for 
which  i  paid  $2,800,  to  run  our  road  through. 
Those  lots  cost  ¥2,800.  I  have  tbe  lots  yet 
reason  I  bought  them  was  to  go  through 
from  defendants*  Uind."  Objected  to  for  the 
same  reasons  as  stated  In  tbe  ground  last 
above. 

As  to  the  last  two  grounds  of  the  motion, 
the  court  states  the  following:  The  court 
qualified  and  restricted  this  testimony  at 
the  time  of  Its  admission  to  the  single  point 
—OS  bearing  on  the  point  whether  Simmons 
and  Baker  In  good  faith  Incurred  expenses  In 
attempting  to  comply  with  the  contract  as  It 
originally  stood,  and  further  expense  after 
tbe  date  of  the  alleged  extension  of  the  time 


of  the  performance,  under  drcnmstancee 
where  the  defendants  should  be  reasonably 
held  to  be  charged  with  knowledge  that  Sim- 
mons and  Baker  were  proceeding  in  reliance 
upon  It.  The  court  charged  the  jury  on  that 
point  as  follows:  "If  you  believe  from  tlie 
evidence  that  the  defendants  did  not  agree 
upon  an  extension  of  the  time,  as  alleged  in 
the  declaration,  and  yon  further  believe  that 
the  contract  for  building  the  road  was  not 
substantially  compiled  with  within  the  time 
limited,  then  the  plaintlfT  cannot  recover  tbe 
donation,  no  matter  how  much  expense  Sim- 
mons and  Baker  were  at  in  changing  tbe 
route  so  as  to  make  It  go  through  defend- 
ants' laud,  nor  how  much  expense  they  In- 
curred subsequently  In  completing  It  after 
the  expiration  of  the  time  limited." 

Error  In  admitting,  over  objection  of  de 
fendants,  the  following  evidence  of  J.  L>.  Ri- 
ley: "I  was  cashier  of  the  Georgia  Security 
&  Banking  Company  on  August  2G,  1892. 
Mr.  J.  W.  English,  Jr..  was  vice  prudent 
Mr.  H.  H.  Cablnlss  was  president  The  bank 
owned  this  English,  Payne,  and  Murphe^ 
property,  known  as  the  'James  Property,' 
through  which  this  line  of  road  ran.  Mr. 
Payne  was  a  director  of  the  bank.  I  don't 
think  defendant  Murphey  had  any  connec- 
tion at  that  time  with  it  except  that  he  has 
some  stock."  Objected  to  because  irrele- 
vant 

Error  In  admitting,  over  defendants'  objec- 
tion, the  following  evidence:  "I  don't  re- 
member what  these  parties  [meaning  defend- 
ants] said  about  the  road  at  the  time  tbe 
'  bank  was  purchasing  the  property  from 
them,  other  than  that  the  car  line  was  there. 
They  did  not  make  any  representations  to 
me  about  the  value  of  the  property  by  rea- 
son of  the  car  line  being  there,  but  either 
said  that  they  bad  paid  for  it  or  was  go/tag 
to  pay  for  It  I  thought  It  was  paid  for." 
Objected  to  because  incompetent 

Error  in  admitting,  over  objection  of  de- 
fendants, tbe  following  evidence  of  Riley: 
That,  when  complaints  were  being  made 
about  tbe  removal  of  the  road,  defendants 
said  that  the  road  was  not  going  to  be  mov- 
ed; that  Simmons  was  out  of  the  transac- 
tion; that  there  was  not  any  danger  of  the 
road  being  moved;  and  that  defendants  tried 
to  prevent  the  removal  of  the  road.  There 
was  a  meeting  of  the  board  of  directors  of 
the  Georgia  Security  &  Banking  Company, 
held  for  the  purpose  of  taking  action  to  pre- 
vent the  removal  of  the  road.  Tliat  some  of 
the  defendants  were  there.  Witness  could 
not  say  whether  all  were  there  or  not  but 
presumed  that  they  were,  as  they  were  Inter- 
ested in  It  and  that  action  was  taken.  Ob- 
jected to  because  Irrelevant  illegal,  mislead- 
ing, and  there  was  higher  and  better  evi- 
dence of  the  action  of  the  Georgia  Security 
&  Banking  Company. 

Error  In  admitting,  over  objection  of  de- 
fendants, the  following  evidence  of  H.  U. 
Cablnlss:  "After  the  land  was  purchased. 
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and  tbe  banking  company  had  entered  Intd 
poasesalon  of  the  land,  and  we  bad  sold  somB 
lots,  and  built  some  houses  on  the  lots,  and 
sold  them,  and  there  was  complaint  that 
there  was  talk  of  taking  np  the  track,  defend- 
ants said  that  the  road  could  not  be  taken 
away,  and  would  not  be  taken  away,  giving 
as  a  reason  that  the  road  had  passed  Into 
different  hands  from  the  original  owners, 
and  that  these  owners  would  not  take  It 
away.  Defendant  English  said  that  It  conid 
not  be  taken  np."  Objected  to  as  being  ir- 
relevant Illegal,  and  misleading. 

As  to  the  last  four  grounds  and  the  ground 
numbered  14  hereafter,  the  court  states  the 
following:  Tbe  court  qualified  and  restrict- 
ed this  testimony  in  this  way:  At  tbe  tlcqe 
of  Its  admission,  and  in  the  general  charge, 
tbe  Jury  were  advised  to  consider  it  only 
bearing  upon  the  point  whether  English  and 
Payne,  as  officers  of  the  bank,  incited  and' 
instigated  the  bank  to  resist  the  removal  of 
the  track,  Imsing  their  resistance  on  an  ad- 
mission, express  or  implied,  that  they  were 
standing  on  their  rights  to  have  tbe  road 
stay  tbere  because  of  their  contract  of  sub- 
scription; but  If  they  based  their  resistance 
on  other  grounds,  such  as  that  Mr.  Simmons 
was  impotent  to  execute  his  threats  of  remov- 
al, because  he  had  gone  out  of  control,  or  be- 
cause a  receiver  was  in  charge,  the  jury 
could  not  consider  that  evidence  at  alL  (See 
tbe  charge.) 

Error  In  admitting,  over  objection  of  de- 
fendants, letter  date  May  2.  18»2,  and  ad- 
dressed to  L.  Riley,  cashier  of  the  Geoigla 
Security  &  Banking  Company,  and  signed 
by  the  Bellwood  Heights  Land  Company,  as 
follows:  "We  beg  to  subtnit  tbe  following 
proposition:  To  sell  to  the  Georgia  Security 
&  Banking  Company  a  certain  tract  of  land 
owned  by  us,  fronting  Chestnut  street,  about 
485  feet,  and  containing  about  30  acres,  more 
or  less,  through  which  the  new  Atlanta  and 
Chattahoochee  Electric  Railway  line  has  just 
been  completed,  and  which  gives  us  a  front- 
age of  nearly  3,000  feet  on  the  electric  car 
line,  for  the  sum  of  $60,000;  we  to  accept  ItV 
[>ayment  of  the  same  $40,000  of  tbe  unsuly 
scribed  stock  of  tbe  Georgia  Security  &  Bank- 
ing Company,  and  $20,000  In  money,  or  the 
equivalent,  as  follows:  $5,000  in  cash,  and 
the  remainder  In  monthly  notes,  or  In  such 
sums  as  agreed  upon.  Deferred  payments 
to  bear  eight  per  cent  Interest."  Objected 
to  because  Irrelevant,  Illegal,  and  misleading. 

.Error  In  admitting,  over  defendants'  objec- 
tion, a  deed  from  defendants  to  the  Geo^la 
Security  &  Banking  Company,  which  showed 
a  consideration  paid  for  the  land  by  the 
Georgia  Security  &  Banking  Company  of 
$40,000  paid-up  stock  of  the  banking  com- 
pany, and  $20,000  cash.  The  objection  being 
that  it  was  Irrelevant 

Error  in  admitting,  over  objection  of  de- 
fendants, three  letters,— one  written  by  C.  J. 
Simmons,  and  directed  to  J.  W.  English,  Jr., 
dated  July  20»  1892;  one  written  bj  J.  W. 


BngUsh,  Jr.,  to  Simmons,  dated  August  3, 
1802;  and  one  dated  July  29,  1892,  address- 
ed to  Simmons,— "copies  of  which  are  em- 
bodied In  brief  of  evidence."  These  let- 
ters were  objected  to  upon  the  ground  that, 
at  the  date  of  the  same,  Simmons,  as  mov- 
ants insist,  tuid  no  connection  with  the  rail- 
road, bad  no  authority  to  conduct  the  ue- 
^tlatlous  in  and  about  the  matter,  hia  con- 
nection with  the  road  having  ceased;  and, 
further,  that  no  evidence  bad  been  adduced 
showing  authority  In  EngUsh  to  represent 
the,other  defendants;  and,  further,  because 
the  same  were  Irrelevant 

Error  In  admitting,  over  defendants'  objec- 
tion, a  letter  dated  August  4,  1893,  signed 
Georgia  Security  &  Banking  Company,  ad- 
dressed to  Dowda,  Llppmau.  and  others. 
Objected  to  on  the  ground  that  ft  was  Irrele- 
vant This  letter  stated  that  it  was  In  re- 
ply to  a  petition  of  Dowda  et  aL  of  August 
2d,  In  regard  to  the  action  of  the  ofBclals  of 
the  Collins  Park  &  Belt  Railroad  Company, 
and  that  the  line  would  be  glad  to  have  the 
persons  addressed  to  meet  with  the  officers 
and  attorneys  of  the  writer  at  a  certain  time, 
at' which  time  "we  will  endeavor  to  demon- 
strate conclusively  to  your  mind  that  there 
will  be  no  change  whatever  in  the  location  of 
the  track  through  Western  Heights,  and  that 
the  cars  will  continue  to  run  over  the  present 
track  through  Western  Heights,  as  they  are 
now  doing." 

(14)  Error  In  admlttli^,  over  objection  of 
defendants,  testimony  as  follows:  That  E. 
H.  Lilppman  and  others,  who  bad  purchased 
lots  from  the  Georgia  Security  &  Banking 
Company,  when  an  effort  was  being  made 
by  C.  J.  Simmons  to  remove  the  property 
through  which  the  railroad  ran,  addressed  a 
communication  to  the  Georgia  Security  & 
Banking  Company,  protesting  against  the  re- 
moval of  the  road,  and  that  the  Georgia  Se- 
curity &  Banking  Company,  through  its  offi- 
cers, took  steps  to  prevent  the  removal,  and 
that  two  of  the  defendants,  to  wit,  English 
and  Payne,  who  were  acting  as  officers  of  tbe 
Georgia  Security  &  Banking  Company,  aid 
to  the  landowners  who  made  the  protest  that 
the  road  would  not  be  removed,  and  could 
not  be  removed.  Objected  to  upon  the  ground 
that  It  was  Irrelevant,  Illegal,  and  mislead- 
ing, it  appearing,  as  movants  Insist  that 
at  the  time  of  this  transaction,  the  road  was 
In  the  hands  of  a  receiver,  and  that  Simmons 
had  no  Interest  In  the  same,  and  no  control 
over  It 

Eri-or  In  ruling  out  the  following  evidence, 
offered  In  behalf  of  12  defendants:  That 
when  Mr.  Darr  was  appointed  as  agent  for 
the  Short  Company  to  take  possession  of  the 
road,  Mr.  W.  B.  Bolton,  general  counsel  of 
said  company,  was  In  the  city  of  Atlanta, 
saw  the  defendant  English  in  person,  and 
told  him  he  understood  he  had  made  a  sub- 
scription to  this  road,  and  be  directed  him 
not  to  pay  the  same  to  Simmons;  that  Sim- 
mons had  nothing  whatever  to  do  with  the 
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road,  or  the  collection  of  tbe  donations;  that 
the  road  would  probably  be  owned  by  the 
Short  Company,  and  that  It  would  probably 
require  payment  of  these  donations  after- 
wards from  tbe  subscribers,  or  the  road 
would  not  be  allowed  to  remain  on  this  prop- 
erty; that  all  of  the  unpaid  subscriptions  or 
donations  along  tbe  line  of  the  road  that  had 
been  made  on  condition  that  the  road  should 
be  run  through  tbe  property  of  the  subscrib- 
ers, would  have  to  be  paid  to  tbe  new  own- 
ers, or  the  road  would  be  removed  from  the 
property;  that  he  Instructed  defendant  Bng- 
Usb  to  pay  no  attention  whatever  to  the 
threats  of  Mr.  Simmons  as  to  the  removal  of 
the  road,  or  the  claim  of  Simmons  to  the  do- 
nations, as  Simmons  had  no  Interest  in  or  au- 
thority over  the  road;  and  that  afterwards 
the  Bald  Bolton  followed  up  this  transaction 
by  writing  a  letter  to  Darr  to  this  efCect 

Brror  In  charging:  "If  you  believe  from  the 
evidence  that  tbe  defendants  drafted  both  of 
these  contracts,  putting  them  aa  separate 
sheets,  in  tbe  form  In  which  they  appear  to 
US,  and  <^aslng  them  to  Ik  executed  separate- 
ly, and,  wben  they  did  so.  they  knew  that 
Simmons  Intended  to  assign  the  building  con- 
tract by  itself  to  Joseph  Josephs  &  Broa^  as 
collateral  security  to  secure  that  firm  for  Iron 
to  be  subsequently  furnished  by  them  on  the 
faith  of  this  paper,  and  othoi  like  It,  for  the 
construction  of  this  road,  and  the  defendants 
knew  that  that  writing  would  be  assigned  and 
,  acted  on,  and  not  the  other,  and  Joseph  Jo- 
sephs &  Bros,  In  good  faitb  acted  on  tbe  In- 
formation contained  In  that  writing,  and.  In 
Ignorance  of  the  existence  and  contents  of  the 
other,  fumlshlDg  the  Iron  in  reliance  on  this 
contract,  these  defendants  cannot  set  up, 
against  Josepb  Josephs  &  Bros,  or  the  present 
plalntlfT,  a  breach  of  the  operating  contract, 
or  recoup  damages  arising  out  of  it  in  this 
case;  but  tbe  plaintiff  would  have  the  right 
to  recover  if  the  building  contract  was  com- 
plied with  within  tbe  meaning  of  the  law, 
notwithstanding  the  contemporaneous  con- 
tract which  I  have  called  the-  'operating  con- 
tract.* "  Alleged  to  be  error  l)ecause — First. 
The  two  contracts  were  In  writing,  and  there 
was  no  contention  that  anything  was  omitted 
by  fraud,  accldert,  or  mistake.  Any  under- 
standing or  intentions  not  included  in  the 
writing  will  not  be  relied  on  to  add  to  or  vary 
the  terms  thereof.  Second.  No  evidence  was 
Introduced  to  show  tbat  either  Joseph  Josephs 
&  Bros,  acted  In  good  faith  were  Ignorant 
of  the  existence  and  contents  of  what  the 
court  calls  the  "operating  contract*'  Third. 
No  evidence  was  Introduced  to  show  that  said 
firm  relied  on  this  contract  called  "building 
contract,"  In  tumlstaing  tbe  Iron  to  tbe  street 
railway. 

Error  in  charging:  "Mm  silence  on  the 
part  of  the  defendants  after  that  time  would 
not  revive  their  obligation  to  pay  their  sub- 
scription; but  If  the  facts  and  drcnmstances 
In  evidence,  embracing  the  sayings  and  con- 
duct of  tbe  defendants,  are  of  such  character 


as,  In  your  opinion,  to  make  it  a  fair  and  rea< 
aonable  Inference  tbat  the  defendants  recog- 
nized and  accepted  such  performance  as  wss 
tmdered  as  a  satisfactory  performance,  tbe 
Jury  would  be  authorized  to  treat  the  pa* 
formance  as  sufficient"  Alleged  to  be  error 
because:  Fh^t,  tbe  parties  expressly  agreed 
tbat  time  was  Important,  and  no  facts  or  dlr* 
cunutancee  or  sayings  or  conduct  outside  of 
an  expressed  agreement  would  revive  Sim- 
mons and  Baker  or  their  assigns  In  carrying 
out  the  building  contract;  second,  while  many 
acts  and  circumstances  which  defendants  In- 
sisted were  admitted,  because,  together  with 
this  and  other  evidence,  they  might  show  ac- 
ceptance of  tbe  performance  tendered,  yet  no 
payings  or  conduct  on  the  part  of  the  defend- 
ants was  proven  that  would  support  a  charge 
authorizing  the  Jury  to  Infer  therefrom  a  rec- 
ognition and  acceptance  of  the  pcfformance 
'  tendered. 

Brror  In  charging:  "If  the  detoidants,  for 
illustration,  were  active  In  efTMis  to  prevent 
a  removal  of  this  road  from  th^lr  land,  and 
Incited  and  Instigated  the  bank,  tbe  purchas- 
ers tram  them,  to  resist  snch  efforts,  and 
based  their  rights  to  object  on  a  recognition 
of  their  obligation  to  pay  the  ^500  subscrip- 
tion made  1^  them,  the  Jory  would  be  au- 
thorized to  find  that  this  was  an  admlnion 
of  liability;  but  if  the  defendants  did  no  mora 
than  to  declare  that  the  road  could  not  be  re- 
moved because  Mr.  Simmons'  control  had 
ceased,  and  he  was  therefore  Impotent  to  exe- 
cute his  threats,  but  tbat  tbe  road  was  In  the 
hands  of  a  receiver,  and  could  not  be  torn 
up  without  an  order  of  court  etc..  It  won.'d 
have  no  such  effect;  <x  If  the  defendants 
were  active  in  efforts  to  transfer  the  dona- 
tions of  others  to  the  plaintiff,  and  this  was 
imder  circumstances  where  it  is  a  fair  and 
reasonable  Inference  that  they  recognized 
their  liability,  and  were  seeking  to  apply  these 
sums  as  credits  thereon,  you  would  be  au- 
thorized to  treat  tbe  obligation  as  binding." 
Alleged  to  be  error  because— Fhst  The  at- 
tempts to  prove  that  the  defendants  wwe  act- 
ive In  preventing  a  removal  of  the  road,  or 
instigated  the  bank  and  Its  purcbaaera  to  such 
resistance  as  to  base  their  objection  on  a  rec- 
ognition of  obligation  to  pay  ¥4.500  subscrip- 
tion, usually  failed.  Many  questions  seeking 
to  draw  out  this  evidence  were  asked,  but  no 
evidence  supporting  such  a  charge  was  giv- 
en. Second.  The  rights  of  both  parties  to 
this  suit  were  in  writing,  which  writing  "ex- 
cepted" the  full  contract  of  each,  and  nothing 
except  an  express  waiver  could  change  the 
rights  of  either  parties  thereto.  Third.  The 
time  when  the  road  was  attempted  to  be  re- 
moved, and  the  donations  of  Currier  and  oth- 
ers collected,  was  long  after  Simmons  and 
BBkex  had  lost  control  of  the  track  sued  on; 
and,  unless  some  action  anthorbted  by  Jo- 
sephs &  Bros,  or  Chiton  was  Inflnenced  by 
the  sayings  or  conduct  of  defendants  at  that 
time,  then  tbe  charge  was  Improper. 

Ifimr  In  cbarglnx:  "As  to  law  ct  ocanpu* 
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■nee,  tbe  law  does  not  exact  a  atrlct  tecb- 
nlcal  contpUaDce.  A  snbstantlal  compliance 
Is  all  that  tbe  law  requires.  In  a  case  where 
tbe  compliance  la  not  'of  strict  and  Uterate,* 
It  IB  always  a  qoestlcm  for  tbe  Jary  whetber 
the  performance  tendered  was.  In  a  fair  and 
reasonable  sense,  a  substantial  compliance, 
or  not."  Alleged  to  be  error  because,  it  tbe 
party  specifies  that  a  thlDg  shall  be  done  or 
not  done  at  a  given  time,  then  time  is  of  tbe 
essence  of  the  contract,  and  It  most  be  ob- 
serred.  Defendants  have  a  right  to  insist  up- 
on a  literal  compliance  with  elthor  stipulation 
Intended  to  be  complied  with, 

Errcr  In  charging:  "if  there  was  no  willful 
•  departure  from  the  terms  of  the  contract,  or 
only  In  nonesaentlal  points,  and  Simmons  and 
Baker  hare  honestly  performed  the  contract 
In  an  its  material  and  substantial  particulars, 
they  will  not  be  held  to  have  forfeited  their 
light  to  the  subscription  agreed  on  by  reason 
of  some  technical  inadvertence  or  unimportant 
omission  or  defect.  The  law  imposes  no  such 
llablUty,  and  enforces  no  such  penalty.  Tbe 
question  In  every  case  where  defects  exist  Is 
whether  they  are  substantial  or  technical  and 
unimportant  This  is  a  question  of  fact."  Al- 
lied to  be  error  because,  time  being  of  tbe 
essence,  tbe  honesty  and  faithfulness  of  Sim- 
mens  and  Baker  are  not  essential,  and  do  not 
excuse  them,  and  it  la  error  to  leave  to  the 
jury  tbe  question  of  what  are  the  material 
and  substantial  requirements  of  a  contract; 
second,  the  court  was  not  authorized  to 
ebarge  tbe  Jury  that  bolding  Simmons  and 
Baker  to  strict  compliance  with  their  con- 
tzacts  was  either  a  forfeiture  or  penalty.  Tbe 
question  of  forfeiture  or  penalty  does  not  en- 
ter Into  the  issues  of  this  case.  It  Is  one  of 
performance  or  nonperformance. 

Error  hi  charging:  "Observe  that  this  oou- 
tract  does  not  fix  the  terminus  Inside  the  city, 
except  that  it  was  to  be  from  tbe  comer  of 
Broad  and  Walton  streets,  or  the  immediate 
Tldnity  thereof;  nor  does  It  positively  fix  the 
other  terminus,  except  that  It  was  to  be  at  a 
point  on  the  Chattahoochee  river;  nor  does  It 
mention  electrical  equipment,  the  supply  of 
motive  power,  the  actual  running  of  cars,  or 
any  schedule,  but  It  relates  to  tbe  building  of 
tbe  track."  Movants  contend  that  the  con- 
struction of  tbe  contract  by  the  court  as  here 
charged  was  erroneous.  The  contract  called 
toe  the  buildtog  of  an  electric  street  car  tine, 
not  of  a  track.  The  track  was  only  part  of 
what  the  contract  required,  and  the  court 
should  not  have  limited  the  Jury  to  such  a 
small  portion  of  what  Simmons  and  Baker 
were  required  to  do  under  their  contract. 

Error  In  charging:  "Now.  look  Into  tbe  evl- 
dence,  and  see  what  track  was  laid,  whether 
between  tbe  points  indicated  or  not,  and  built 
within  the  time  agreed,  and  see  whether  the 
road  as  built  was,  notwithstanding  certain 
Iraki  In  1^  cr  Its  mbsequent  eztanaiaa,  to 


a  point  near  tbe  comer  of  Broad  and  Walton 
streets,  whether  it  was  built  and  the  per- 
formance ButMtantially  completed  within  the 
agreed  time,  or  whether  that  point  inside  of 
tbe  dty  to  which  the  buUdlng  extended  with- 
in the  agreed  time  was  at  a  point  not  In  a  fair 
and  reasonable  sense  in  tbe  Immediate  vicini- 
ty of  said  Broad  and  Walton  streets,  or  tbe 
other  terminus,  in  a  fair  and  reasonable  sens^ 
so  near  tbe  river  as  practically  and  substan- 
tially to  be  considered  a  point  on  the  Chat- 
tahoochee river."  Alleged  to  be  error  because 
tbe  terminus  an  the  river  waa  fixed  by  the 
cqntract,  and  It  was  error  to  allow  the  jury 
to  say  that  some  other  terminus  might.  In  a 
Calr  and  reasonable  sense,  be  considered  as 
practically  and  snbstontlaily  a  point  on  the 
river. 

Error  in  charging:  "if  the  plahitllf  has 
done  so,  and  tbe  right  to  recoup  is  not  allow- 
ed, then  yoo  ought  to  find  for  tlie  plaintiff; 
and.  In  determining  whether  the  compliance 
was  a  substantial  one  or  not,  you  should  con- 
slder  all  tbe  facts  and  circumstances  develop- 
ed hi  the  evidence.  In  the  light  of  tbe  Object 
which  both  parties  had  in  contemplation  when 
they  entered  Into  the  contract"  Alleged  to  be 
error  because  substantial  compliance  Is  gov- 
erned by  tbe  terms  of  the  contract  Ifiither 
stipulation  of  It  Intended  to  be  performed 
must  have  been  complied  with.  The  facta 
and  circumstances  developed  In  the  evidence^ 
and  tbe  object  which  tbe  parties  tiad  in  con- 
templation, are  not  proper  methods  by  which 
to  measure  substantial  compliance. 

Error  In  charging;  "The  form  of  your  ver- 
dict in  tliat  case—that  is,  should  you  find  for 
the  plaintiff— will  be:  'We,  the  Jury,  find  for 
the  plaintiff  (4.150  principal,  and    (In- 
dicating the  sum)  interest,  with  costs  of  suit* " 
£rror  is  assigned  on  this  because  It  appears 
from  the  evidence  of  plaintiff,  as  movants  In- 
sist, that  tbere  were  donations  already  re- 
ceived on  account  of  tbe  contract  sued  on. 
This  evidence  was  volunteered  by  hbn,  and 
the  verdict  should  have  been  reduced  accord- 
ingly. In  a  note  to  this  ground,  tbe  court 
states:  "There  was  no  pleading  raising  this 
Issue,  no  request  to  charge  upon  It  and  my 
attention  was  not  drawn  to  It  In  any  way." 

In  bis  order  overmllng  the  motion,  the  court 
states:  "Tbe  coml  Is  not  altogether  satisfied 
Uiat  some  errors  In  the  admission  -and  re- 
jection of  testimony  were  not  committed;  but 
as  these  are  believed  to  be  not  on  controlling 
IMlnts  of  tbe  case,  and  substantial  Justice  has 
been  reached,  the  motion  la  OTermled  on  all 
its  groonds." 

Mayson  &  HUl,  Hlnes  &  Hale,  Sbubrick  ft 
Daley,  and  Telder  &  Davia,  for  plaintiffs  la 
error.  C.  J.  Simmons  and  J.  A.  Anderson,  for 
defendant  in  enac. 

FEB  OXTRIAM.  Judgment  alSrmedl 
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HILSON  ?.  BEARDSLEZ  et  aL 

BEARDSLBY  et  aL  t.  HILSON. 

(Supreme  Court  of  Georgia.    Jan.  20.  1896.) 
Afpsai^Wbiobt  or  Evidemcb— Barvlbsb  Ebros. 

After  due  examloation  and  consIderatiOD 
of  the  record,  end  takms  Into  rtew  the  full  his- 
tory of  th's  case  as  thereby  dieclosed,  it  does 
not  appear  that  auy  substantial  or  material  er- 
ror was  committed  at  the  trial.  The  controlling 
questions  ol  law  having  been  settled  by  the  fot^ 
mor  decision  of  this  court  in  this  case  (20  S.  B. 
272,  94  Ga.  50),  it  Is  not  now  deemed  necessary  to 
formnlate  into  distinct  and  separate  propositions 
the  legal  principles  involved.  Though  the  eri- 
dence  upon  the  main  issue  of  facts  may  have  been 
somewhat  stronger  for  the  {ilaintiEC  at  the  last 
than  at  the  next  preceding  trial,  the  evidence,  as 
a  whole,  warranted  the  jury  in  finding  against 
her  upon  this  issue,  and  the  trial  court  did  not 
abuse  its  discretion  in  refusing  to  srant  a  new 
triaL 

(SyllaboB  by  the  Oourt) ' 

Error  from  enperlor  court,  Fulton  county  ; 
J.  H.  Lumpkin,  Judge. 

Action  by  Naomi  HUson  against  Charles 
Beaidsley  and  others  to  cancel  deeds  and  for 
Injunction.  Defendants  filed  a  cross  bill. 
There  was  a  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed,  and  cross  bill 
dismissed. 

The  following  Is  the  official  report: 

Naomi  Hllson,  formerly  Webster,  by  her  pe- 
tition alleged:  Charles  Beardsley  is  in  pos- 
session of,  and  claims  title  as  against  petition- 
er to,  that  tract  of  land  In  Atlanta  known  as 
the  extreme  western  part  of  city  iot  90  in 
block  14,  and  part  of  land  lot  61  in  the  Fonr- 
teenth  district  of  originally  Henry,  now  Ful- 
ton, county,  beginning  at  the  western  line  of 
said  city  lot;  running  thence  49  feet  on  Hous- 
ton street;  thence,  at  right  angles  to  said 
street,  202^^  feet,  more  or  leas,  to  iot  owned  by 
Dr.  F.  C.  Ford,  in  November,  1876;  thence, 
along  the  line  of  said  Ford's  lot,  to  the  west- 
em  line  of  said  city  lot;  and  thence,  along  the 
western  line  to  the  beginning,— to  which  land 
petitioner  claims  title.  She  acquired  title  to 
these  premises  as  follows:  Reuben  Arnold 
conveyed  them  to  her  by  deed  November  18, 
1876,  recorded  November  22,  1877,  under 
which  deed  she  held  possession  until  Novem- 
ber 1,  1881.  Robert  Webster,  her  then  hus- 
band, conveyed  the  premises  to  said  Arnold, 
by  deed,  November  18,  1876,  recorded  Janu< 
ary  8,  1883.  Robert  Webster  owned  the 
premises,  acquiring  title  thereto  as  follows: 
During  1864,  while  a  slave,  owned  by  B.  G. 
Yancey,  bf  consent  of  his  master,  he  hired  his 
own  time,  paying  his  master  therefor.  In 
this  way  he  accumulated  money  which  he  In- 
vested In  the  premises,  and,  because  then  in- 
capable of  holding  title,  had  the  deed  made  to 
B.  O.  Yancey,  and  Yancey  consented  thereto, 
and  held  the  title  for  the  sole  nse  and  benefit 
of  said  Webster.  Immediately  upon  the  exe- 
cution of  the  deed,  Webster  took  possession  of 
the  premises  thereunder  In  his  own  right,  and 
held  them  openly,  notoriously,  etc.,  nntU  he 
conveyed  them  to  Reuben  Arnold;  and  Yan- 


cey all  the  whfle  admitted  that  the  land  was 
Webster's,  and  permitted  him  to  occupy  and 
claim  it  in  his  own  right,  as  though  the  deed 
had  been  made  to  Webster,  treating  him  as 
the  absolute  ovraer  In  fee.  On  August  5, 
1878,  Yancey,  for  himself,  and  Yancey  and 
Hngh  Harris  as  next  friends  of  the  wife  of 
Hugh  Harris  and  her  children,  and  William 
Webster,  son  of  Robert  Webster,  died  a  bUl  In 
Fulton  superior  court  against  Robert  Web- 
ster (alias  Yancey),  his  wife,  petitions,  Ar- 
nold, the  Bank  of  the  State  of  Georgia.  F.  M. 
Coker,  and  Holcombe,  formerly  city  marshal 
of  Atlanta;  and  afterwards  a  consent  in  writ- 
ing was  purported  to  have  been  entered  into, 
and  a  decree  thereon  taken  April  1,  ItSM.  Tiiis 
decree  was  not  binding  upon  petitioner  be- 
cause: (1)  She  was  not  served  with  the  bill; 
nor  did  she  acknowledge  service  upon  It,  or 
-make  any  waiver  as  to  It  as  purports  to  be 
made  upon  It,  or  in  any  way;  nor  did  she  ap- 
pear in  any  way;  nor  was  she  aware  of  the 
pendency  of  the  bill  until  long  after  the  de- 
cree. (2)  Stricken.  (3)  She  never  did  CMisent 
In  any  way  to  any  settlement  of  the  cause; 
nor  did  she  authorize  J.  B.  Redwlne.  or  any 
one,  to  represent  her  therein,  or  make  any 
consent  for  her;  nor  did  she  know  that  any 
such  consent  was  made  for  her  until  long 
after  the  decree;  nor  did  she,  at  any  time  aft- 
erwards, agree  -to  or  ratify  the  same.  She 
brought  suit  to  recover  this  property  August 
15, 1887,  in  Fulton  superior  court,  being^  then 
wholly  Ignorant  of  said*  proceeding  or  decree, 
and  it  was  not  until  her  counsel  discovered  the 
same,  during  the  [tendency  of  said  suit,  that 
she  ever  heard  of  It  Said  suit  was  dismissed 
April  3,  1889,  in  order  that  she  might  Institute 
this  proceeding.  She  knew  nothing  of  said 
blU  or  decree  until  April  8,  1889.  Her  hus- 
band, said  Wetister,  died  in  1881,  she  living 
with  him  on  the  premises  until  then,  and  Im- 
mediately afterwards  she  moved  to  a  distant 
part  of  the  state,  and  has  resided  away  ever 
since.  She  had  no  reason  to  make  any  in- 
vestigation of  the  records,  having  a  deed  to  tbe 
property,  and,  resting  securely  in  that  fact, 
left  the  property  In  the  hands  of  an  agent 
when  she  left  Fulton  county,  and  supposed  be 
was  taking  care  of  it,  paying  taxes,  etc.,  until 
she  brought  her  first  suit  for  the  premises,  or 
shortly  before  that  time.  The  decree  as  to 
her  was  fraudulent  and  void.  She  prayed 
that  all  the  parties  to  said  bill  be  made  par- 
ties defendant  to  this  petition,  except  Robert 
and  William  Webster,  who,  she  alleged,  were 
dead,  averring  that  there  was  no  administra- 
tion or  other  representation  upon  the  estate  of 
either,  and  she  was  the  only  heir  at  law  of 
both,  being  the  widow  of  one  and  mother  of 
the  other.  Beardsley  was  also  made  party  de- 
fendant, and  she  prayed  that  the  decree  be 
set  aside.  The  petition  was  filed  July  25. 
1889.  Attached  to  it,  as  an  exhibit,  was  a  copy 
of  the  bill  mentioned  In  the  petition,  In  which 
bill  the  allegations  were  as  follows:  B.  C. 
Yancey  was  owner  of  all  the  property  describ- 
ed In  the  copy  deed  attached,  on  August  13, 
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1875,  and  on  tfaat  day  executed  and  dellTered 
to  Robert  and  Naomi  Webster  a  deed,  of  wblcb 
copy  was  attached.  This  deed  recited  that. 
In  consideration  of  $2,000  paid,  Yancey  sold 
and  conveyed  onto  Robert,  Naomi,  and  Wil- 
liam Wetoter,  and,  aa  limited  tbereln,  to  their 
heira  and  aaalgne,  all  tfaat  tract  of  land  In  At- 
lanta, part  of  city  lot  90  of  block  14,  and  part 
of  land  lot  Dl  of  the  Fonrteentb  district  of 
originally  Henry,  now  Fulton,  county,  begin- 
ning at  the  western  line  of  said  city  iQt;  thence 
running  98  feet  on  Houston  street;  thence,  at 
right  angles  to  that  street.  2021,^  feet,  more  or 
less,  to  lot  of  Dr.  F.  O.  Ford;  thence,  along 
Ford's  line,  to  the  weetem  line  of  the  city  lot; 
and  thence,  along  said  line,  to  the  beginning, 
— tbe  property  to  be  for  the  Joint  use,  occupa* 
tlon,  and  benefit  of  said  Naomi  and  Robert 
and  William,  during  tbe  natural  Ures  of  each 
of  them,  at  the  deatb  of  Naomi  the  title  to  vest 
In  William,  and,  in  the  event  he  should  die 
-wltboQt  a  wife  or  child  or  children,  to  vest  In 
and  become  the  property  of  Mrs.  Harris  and 
her  cUldren;  and.  if  the  property  should  at 
any  time  be  sold,  and  the  proceeds  invested  in 
other  inoperty,  satd  Robert  to  have  the  like 
nse^  benefit,  and  Joint  occupancy  of  the  prop- 
erty thus  purchased.  The  habendum  clause 
was  to  the  said  Robert,  Naomi,  and  WllUam, 
and  thehr  h^n,  executors,  administrators,  and 
aarigna,  as  limited. 

The  bOl  fnrther  alleged:  Said  original  deed 
Is  concealed  snd  sqppreased  firom  record  by 
Beaben  Arnold,  but  the  ezhlUt  attached  Is 
a  snbstantlal  eapj.  Afterwards,  on  Novem- 
twr  18,  18ra,  Robert  and  Naomi  Webster 
and  Amidd,  ftandolent^  couQilring  to  de- 
fraud complainant,  procured  a  cancellation 
of  the  deed  algned  by  Robert  Webster,  and 
dated  November  24,  1876,  without  authority 
erf  law;  Robert  Webster  having  previously, 
on  Novembft"  18  1870,  executed  to  Arnold  a 
deed  In  fee  simple  couv^Ing  the  whole  of- 
said  pnverty.  Said  deed  is  void  from  the 
facts  set  forth  b«eln.   On  November  IS. 

1876,  Arnold  executed  and  ddlvered  a  deed 
by  which,  upon  a  recited  eonsldaatlon  of 
9200  cadi  tttid,  he  quitclaimed  to  Naomi 
Webster  the  western  part  of  the  city  lot, 
Arnold  retaining  the  lower  part  of  the  prem- 
ises Arnold  took  possession  of  said  low« 
half  on  said  day,  and  collected  rent  therefor 
to  May  8.  18Ta  On  March  7.  1877,  Arnold 
bought  said  property  at  tax  sale,  and  cuised 
a  deed  to  he  made  to  him  by  Holcombe.  mar* 
aihal  of  Atianta,  which  deed  recited  that  the 
property,  was  sold  as  the  property  of  Robert 
Tancey,  under  an  execution  against  Yancey 
for  dty  tax.  for  1878.  This  deed  was  never 
delivered  to  Arndd,  because  be  never  paid 
tbe  amonnt  bid;  and  the  deed  Is  null  and 
Told  becMise  the  levy  la  excesdve  And  void, 
tbe  levy  being  vpoa  the  whole  of  the  prop- 
erty,  whereas  It  was  subject  to  division,  el- 
tber  half  being  worth  fl.OOO,  and  because 
Arnold  has  collected  more  than  enough  rents 
to  pay  Oie  amonnt  due  on  the  deed.  On 
August  6,  1877,  Arnold  executed  to  the  Bank 


of  tbe  State  of  Georgia  his  mortgage  of  satd 
lower  half  to  secure  certain  promissory  notes, 
and  said  bauk,  In  April,  1878,  foreclosed  tbe 
mortgage,  and  bad  mortgage  fi.  fa.  levied, 
and  at  sherUTs  sale  thereunder  bought  tbe 
property,  and  a  deed  was  made  by  tbe  sher- 
iff to  It  In  May,  1S78.  Oom[dalnant  alleged 
that  this  deed  and  mortgage  are  void.  Com- 
plainant piayed  that  the  bank  and  Naomi  be 
restrained  from  selling  or  disposing  of  the 
property;  that  the  deed  from  B.  C  Yancey, 
first  mentioned,  be  delivered  up  and  spread 
upon  record,  or  the  copy  deed  established; 
that  the  deed  from  Arnold  to  Naomi  Web- 
ster, and  the  deed  from  Robert  Webster  to 
Arnold,  the  mortgage  deed  from  Arnold  to 
the  bank,  and  the  sheriff's  deed  to  the  bank 
be  canceled;  that  the  balance  due  on  the 
deed  from  the  marsiial  to  Arnold  be  paid  out 
of  the  rents  received  by  Arnold,  and  then 
declared  void;  Uut  the  premises  be  delivered 
□p  to  the  cossesHton  of  complainant,  William 
Webster,  and  the  rents  collected  Arnold 
and  by  the  ba^k,  uow  In  possession  of  the 
premises,  be  paid  Into  court  to  pay  attorney's 
fees  and  costs,  and  the  balance  to  be  paid  to 
the  parties  in  interest;  and  for  general  re- 
lief. Upon  tbls  bin  appeared  an  entry  of 
personal  service  upon  Arnold  by  the  sheriff 
on  August  22,  1878,  and  an  acknowledgment 
of  service,  August  5,  1878,  by  Coker,  presi- 
dent, and  by  Robert  and  Naomi  Webster. 
The  bill  was  signed  by  J.  B.  Redwlne  aa 
complainant's  solicitor. 

There  was  also  attached  to  the  present  peti- 
tion a  copy  of  the  consent  and  decree  at- 
tacked In  her  petition.  The  consent  recited 
that,  in  the  case  of  B.  C  Yancey  and  others 
against  Arnold  and  others,  a  settlement  was 
made,  entered  Into,  and  fully  carried  out  sev- 
eral years  before,  by  which  tbe  Interests  of 
the  various  parties  to  aald  UU  were  adjudged 
and  paid  off,  and  the  title  to  tbe  property 
was  to  pass,  free  and  untncnmbered,  bito  tbe 
hands  of  B  C.  Yancey  and  the  Bank  of  ttm 
State  of  Oeoi:^.  and,  said  bank  and  Tancey 
having  fully  paid  off  and  discharged  their 
purt  of  satd  contract.  l\  was  agreed  that  a 
decree  would  be  ti^en,  puttli^  into  full,  force 
said  settlement  and  1^  neglect  or  accldmt 
no  decree  was  taken.  '"Now,  therefore.  In 
pursuance  of  said  fbrmer  settlement,  and  It 
being  further  known  to  'us*  tfaat  E.  P.  Black 
has  become  the  purchaser  of  a  certain  part 
of  said  property,  to  wit,  the  western  part, 
fronting  fifty  feet  more  or  less,  on  the  south 
aide  of  Houston  street  running  back  tame 
width  200  feet  bounded  east  by  property  of 
Powers,  and  west  Frauds,  It  Is  agreed 
that  a  comwnt  decree  may  be  taken  convey- 
ing said  described  part  of  the  property  fully 
and  completely  into  Black,  free  from  the 
claim  of  any  and  aD  complainants  and  def  end- 
ante  In  said  bill  aa  set  forth  therein."  This 
consent  was  dated  April  1.  1884.  It  was 
rigned  by  Coker,  and  by  the  bank  and  Hol- 
combe and  Arnold.  It  also  puiported  to  be 
algned:  "J.  B.  Redwlne,  for  complainants 
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and  Naomi  Webster,  for  whom  I  was  attor- 
ney In  final  settlement  and  who  consents  to 
the  settlement"  The  decree,  taken  In  April, 
1SS4,  stated  that,  pursuant  to  the  foregoing 
consent,  made  by  the  solicitors  of  the  com- 
plainants and  defendants.  It  was  adjudged 
and  decreed  that  the  title  to  that  part  of  the 
property  named  was  decreed  to  be  vested  In 
fee  simple  in  Black,  free  from  the  claims  of 
any  and  all  of  said  complainants  or  defend- 
ants. By  amendments.  Black  and  Prather 
were  made  parties  defendant.  It  being  alleged 
that,  on  August  1.  1883,  Prather  sold  and 
conveyed  the  property  to  Black. 

Defendants'  plea  set  forth  the  following: 
a)  Plaintiff  has  no  title  to  the  land.  (2)  The 
deed  made  by  Reuben  Arnold,  under  which 
she  claims,  was  never  delivered.  She  ro- 
pudlated  tl.e  lelivery  of  it  by  returning  It  to 
the  grantor  and  refusing  to  accept  It  (3)  It 
Is  untrue  that  she  was  not  served  with  a 
copy  of  the  bill  attached  to  her  petition.  (4) 
Further,  whatever  title  she  ever  tiad  was  di- 
vested as  follows:  October  18,  1868,  Dough- 
erty Hutchlns  obtained  Judgment  In  Fulton 
superior  court  for  $115  principal,  besides  In- 
terest and  costs.  Execution  issuing  there- 
from was  legally  levied  on  the  premises  In 
dispute,  and,  after  litigation  with  Yancey, 
who  claimed  the  same,  it  was  adjudged,  on 
April  1,  1879.  to  be  the  property  of  Robert 
Webster,  and  as  such  was  sold  on  the  first 
Tuesday  in  May.  1882.  to  Frank  A.  Arnold, 
and  Webber  and  all  claiming  under  him  were 
thereby  divested  of  all  interest  in  the  land. 
Defendants  claim  under  regular  chain  of 
conveyance  from  Frank  A.  Arnold.  (5)  Jan- 
uary 27,  1876, .  Williams,  Langston  &  Crane 
recovered  Judgment  against  Bot>ert  Webster, 
in  a  named  Justice's  court,  for  $84  principal, 
with  Interest,  execution  from  which  was 
legally  levied  on  the  premises  In  dispute  on 
January  30,  1880.  9Pd  the  property  was  legal- 
ly sold  by  the  sheriff,  on  March  2,  1880,  to 
the  Bank  of  the  State  of  Georgia,  and  there- 
by all  claim  of  Robert  Webster  and  plaintitr 
was  extinguished,  and  defendant  holds  under 
regular  chain  of  coi-veyance  from  said  bank. 
(6)  Further,  at  the  time  of  the  conveyance 
from  Reuben  Arnold  to  plaintiff,  Robert  Web- 
ster was  wholly  it  solvent  Arnold  had  no 
Interest  In  that  oortlon  of  the  premises  con- 
veyed to  plaintiff,  and  only  held  the  same 
as  trustee  for  Robtrt  Weljster,  and  subject 
to  Webster's  dlrectloo.  He  directed  said  Ar- 
nold to  make  a  deed  to  plaintiff;  and.  In 
Iccal  effect  the  deed  to  her  was  from  Web- 
ster, who  was  then  wholly  Insolvent,  and 
the  deed  was  voluntary;  for  which  reason  It 
was  void.  At  said  time  Webster's  Intention 
was  to  hinder  and  delay  his  creditors,  not- 
ably John  Neal;  and  such  Intention  was 
known  to  plaintiff,  who,  also,  had  reasonable 
grounds  to  suspect  that  such  was  bis  Inten- 
tion. He  was  Indebted  to  Neal  over  $600, 
with  a  \artse  amount  of  Interest;  and  subse- 
quenUy,  April  9,  1877,  Neal  reduced  his 
dalma  to  Judgment,  and  bad  fl,  fas.  to  Issue, 


which  were  legally  levied  on  the  premises  In 
dispute  on  January  30,  1880.  At  the  sale 
tfaereimder,  March  2,  1880,  the  Bank  of  'ihe 
State  of  Georgia  became  the  purchaser,  which 
levy  and  sale  take  precedence  of  plaintiff's 
deed,  and  defendants  claim  under  said  bank. 
(7)  At  most  plaintiff's  claim  was  a  mere 
equity,  and  R  C  Yancey  was  all  along  the 
holder  of  the  legal'  titie.  He  sold  said  title 
for  value  to  defendant  Howell,  who  had  no  no- 
tice of  plfilntlff's  equity,  and  with  whom  de- 
fendants are  privies  in  estate. 

On  a  former  trial  of  this  case  there  was  a 
verdict  for  the  plahitlff,  and  a  motion  by  de- 
fendants for  a  new  trial  was  overruled,  which 
ruling  was  reversed.  84  Ga.  CO,  20  S.  EL  272. 
At  the  next  trial  the  Jury  found  for  defend- 
ants. Plaintiff  moved  for  a  new  trial,  which 
was  denied,  and  she  excepted.  Defendants, 
by  cross  bUl,  excepted  to  the  refusal  of  the 
court  to  give  In  chai^  certain  instructions  aa 
requested  by  them.  The  grounds  of  the  mo- 
tion for  new  trial  are  as  follows:  (1-3)  Ver- 
dict contrary  to  taw  and  evidence.  (4)  Brror 
In  refusing  to  charge,  as  requested:  "If  the 
Jury  should  believe,  from  the  evidence,  that 
at  the  time  of  the  sheriff's  sale  to  Frank  A. 
Arnold  of  the  premises  In  dispute,  the  execu- 
tion of  Dougherty  Hutchlns  against  Robert 
Yancey  had  been  paid  off  and  satisfied  in  the 
hands  of  the  holder  thereof,— that  Is.  If  It  bad 
been  duty  transferred  to  B.  O.  Yancey,  and 
he  was  the  holder  of  It  and.  during  the  time 
he  held  It,  It  was  satisfied  hi  any  way.-^ben 
the  sale  would  be  void,  and  the  titie  acquired 
thereunder  by  Frank  A.  Arnold  could  not  be 
of  any  avaU  to  the  defendant  in  this  case." 
In  lieu  of  this  the  court  charged:  "If  you  be- 
lieve, from  the  evidence,  that  a  person  hold- 
ing the  title  to  the  property,  and  claiming  !t, 
took  up  these  fl.  fas.,  ^d  there  was  a  settle- 
ment which  dlsctiarged  them,  then  they  could 
not  proceed  further  against  the  land.  If  the 
Dougherty  Hutchlns  fl.  fa.  was  in  fact  set- 
tled and  discharged,  then  It  would  have  no 
further  validity,  and  afterwards  It  could  not 
subject  the  land,  nor  could  a  valid  sale  t>e 
made  under  It  of  the  land."  OS)  Verdjct  con- 
trary to  the  evidence  on  the  subject  referred 
to  In  the  last  ground  movant  contending  that 
it  was  clearly  shown  and  uncontradicted  that 
the  Hutchlns  fi.  fa.  had  been  completely  paid 
off  and  discharged  to  B  O.  Yancey  while  be 
was  the  owner  and  bolder.  (6-^  11)  Brror 
in  the  following  charges,  for  want  of  evidence 
on  which  to  base  them'  (6)  "If  you  do  not 
believe,  from  the  evidence,  that  the  Dough- 
erty Hutchlns  fi.  fa.  was  settied.  and,  there- 
fore, if  you  believe,  from  the  evidence,  that  it 
remained  a  valid  subsisting  fl.  fa..  It  could 
proceed  against  the  land,  and  the  land  could 
t>e  brought  to  sale  under  It  If  the  fl.  fa.  was 
a  subsisting,  valid  fi.  fa.,  and  was  levied  ui>od 
the  property,  and  the  same  regularly  brought 
to  sale,  and  was  bought  by  Frank  A.  Arnold, 
and  by  regular  chain  of  conveyances  under 
him  the  present  defendants,  or  one  of  them, 
holds  the  property,  then  the  idalntiff  could  not 
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tecora  tt.**  (7)  **If  yon  IMUer*,  ttom  tlu  avt- 
deoce,  that  the  plaintUT,  Naomi  HUboh,  did 
not  paj  a  Taluable  «matderatk>D  for  this  deed, 
ft  wonld  be  wbat  la  tanned  m  law  a  Toton- 
tary  dead.' "  CB»  "U  yon  bellere,  fnim  the 
evldenoB,  that  Bobcst  Webster  was  Indebted 
to  John  Neal,  and  that  Webster  was  iDacdrent, 
and  that,  while  ao  insolrent,  ha  made  a  deed, 
Tolontary  in  Its  character,  and  not  tor  a  vain- 
able  oonslderatkm,  or  that,  in  fact,  he  made 
audi  deed  1^  conveying  to  Arnold,  to  convey 
to  hla  wUe^  then,  I  aay,  U  aneb  be  the  &ct, 
under  the  evidence  in  this  case,  then  anch 
GonTeyances  would  be  Totd  as  against  such 
creditor,  and  the  creditor  could  reduce  his 
claims  to  Judgment,  and  subject  the  proper- 
ty." 01)  "It  la  tnrtber  contended  by  the  de- 
fendant that  the  deed  signed  by  Reuben  Ar- 
nold to  the  plaintiff  in  this  case  was  void  for 
want  of  dtftveiy  and  acceptance  by  the  gran- 
tee. They  say  that  while  a  deed  was  made 
and  algned.  yet  that  Naomi,  the  preaoit  pUi^ 
tiff,  lepndlated  It,  and  decUned  to  accept  It; 
and  that  therefore,  It  never  conv^ed  title  to 
her.  If  yon  b^ere,  £e«nn  ttie  evidence,  that 
the  plaintiff  nevor  accepted  delivery  ct  this 
deed,  but  tt  waa  bconght  to  her  by  a  person 
other  than  the  grantor,  and  she  Immediately 
repudiated  the  deed,  aiod  bron^t  It  back  to 
the  grantor,  AiaaHOt  saying  she  wonld  not 
have  It,  there  wonld  b^  In  law,  no  delivery  of 
the  deed,  and  it  would  not  be  ^eetnal  to  pasa 
title  to  the  plaintiff/'  (&)  Verdict  contrary 
to  tbe  evidence  in  finding  that  the  deed  mad^ 
under  the  Neal  fl.  fas.  waa  vaUd,  which  ft.  faa. 
were  based-  on  Jodgments  Junior  to  tbe  deed 
under  which  plaintiff  claims.  (10)  Verdict 
coatraiy  to  the  evidence  aa  to  tlie  delivery  of 
the  deed  from  Benben  Arnold  to  plaintiff;  she 
contending  that  the  testimony  clearly  showed 
that  It  waa  ddivered  and  accepted  by  her, 
and,  if  returned  to  Arnold  at  an,  this  was 
nearly  two  years  afterwards,  and  after  It  had 
been  recorded.  (12)  Verdict  contrary  to  the 
wdght  of  evidence  In  finding  that  plaintiff  ao> 
knowledged  aervioe  of  the  Yanc^  bllL  <1S> 
Verdfet  contrary  to  law  In  falling  to  specify 
eo  which  of  the  several  pleas  it  was  rendered. 
And  the  court  erred  In  falling  to  instruct  the 
Jury  aa  to  this  matter,  and  In-  charging  that. 
If  they  found  for  the  defendants,  the  form  of 
their  verdict  would  be,  "We.  the  Jury,  find 
for  the  defendants."  Counsel  for  plaintiff 
BUide  no  reqneat  of  the  court  at  any  time  In 
reference  to  finding  on  any  particular  plea. 
OSi  Verdict  omtraiy  to  law,  as  contatawd  in 
the  cbaige  of  the  coort,  and  decided  against 
the  weight  of  the'  evidence,  viewed  in  tbe 
light  of  said  law.  (IQ  Brror  In  admitting  In 
evidence  a  deed  tnnn  B.  G.  Tancey  to  Bob- 
ert.  Naomi,  and  WUUam  Webster,  dated  Au- 
gust IS,  1876,  over  otdectlon  that  tt  had  not 
beat  proved  tgr  any  of  the  anbscriUng  vrit 
nesses,  and  had  nam  been  recorded.  The 
deed  was  siran  Ity  F.  A.  Amdld  to  have 
been  the  original,  and  to  .  hare  been  canceled. 
In  his  handwriting;  at  Webster's  raqnest,  and 
was  admitted  aa  flw  original,  attatiied 


copy,  as  Bzhlblt  A.  to  tbe  bill  introduced  In 
evldaice  by  plaintiff,  which  was  an  exhibit  to 
her  petttlMi.  (17)  Brror  In  admitting  the  tes- 
timony of  Frank  A.  Arnold  that  Bob  Webster 
was  Insolvent  at  tbe  time  of  tbe  making  of 
the  deed  by  him  to  Benben  Arnold;  j^alntlff 
objectliv  that  thla  was  an  opinion  or  condn- 
alon  of  the  witness,  and  not  competent  as  a 
statement  of  fact  The  testimony  was  ad- 
mitted becauae  the  witness  had  stated,  as  a 
basis  for  his  opinion,  that  be  knew  Webster's 
flfMTirtyi  condition;  that  he  hdd  the  notes,  In- 
troduced in  evidenise;  in  favor  of  Neal  against 
Webster,  and  likewise  held  tbe  Williams, 
Langston  ft  Orane  note,  and  knew  of  the 
Douitfierty  Hvtehins  fi.  fiL,  and  knew  tit  hla 
brother's  claim  for  9600  against  Webster; 
that  he  had  made  efforts  to  collect  his  claim, 
and  could  not  do  so.  and  knew  Webster  had 
no  property  except  the  jyomisos  In  dispute. 
(18)  Error  in  refusing,  on  motion,  made  Im- 
mediately after  they  were  introduced,  to  rule 
out  the  notes  offered  in  evidence  by  defend- 
ant^ purporting  to  have  been  signed  by  Bob- 
ert  Webeter,  to  John  Neal,  om  the  ground 
that  there  was  no  sufllcient  evidence,  aa 
against  the  plaintiff,  that  Webster  bad  signed 
th^;  the  evidence  on  that  point  being  by  F. 
A.  Arnold,  to  vrlt:  The  notes  ot  Webster  In 
fkTor  of  Neal  and  WlUlama,  Langston  ft 
Crane  were  admitted  by  Webster  to  be  his 
notes.  (19)  Defendants*  counsel  having  ar- 
gued that  It  would  be  a  great  hardship  to 
take  thla  pnqierty  from  defendant  who  waa 
an  Innocent  purchaser  of  It  plaintiff's  coun- 
sel. In  conclnaion.  started  to  state  to  the  Jury 
ttut  the  deed,  introduced  defradants  in 
evidence,  from  B.  0.  Tancey,  F.  A.  Arnold, 
and  tbe  Bank  of  the  State  of  Ctewgla  to  W. 
H.  Howell,  trustee,  contained  a  warranty 
whlcb  woidd  protect  the'  inesent  defendant 
Beardslcy,  to  the  extent  of  It  a^lnat  the  ef- 
fect of  their  verdict  If  they  should  find  fbr  the 
plslntlff.  Defendants*  counsel  objected  to 
this  argument  and  plaintiff's  counsel  stated 
he  only  desired  to  present  that  view  aa  an  an- 
sWa>  to  the  aigument  of  defOndante'  counael 
as  to  the  hardahip,  etc:  The  court  sustained 
tbe  objection,  irhlch  ruling  la  aaalgned  as  w- 
ror. 

Tbe  requests  to  Charge,  offered  byd^endant 
which  were  refused,  are  as  foUowa:  (1)  **The 
Jmy  Is  further  Instructed  that  even  If  there 
were  defects  in  the  proceedings  to  sell  said 
pn^erty  under  tbe  WUUanas,  Langston  ft 
Crane  fl.  iEa.,  auch  aa  an  excesdve  levy,  which 
would  render  the  sale  void,  still,  the  Judgment 
being  a  valid  lien  on  the  land,  the  plaintiff  can- 
not recover  In  this  case  unless  she  pays  or  ten- 
ders to  the  purchaser  at  such  sale  the  amount 
paid  by  such  j^uchaser,  with  legal  lnta«st 
from  Its  date.**  (SO  "A  record  of  a  deed  fn»n 
AmaiUl  to  Naomi  Webstar  no  notice  of  her 
claim  to  an  innocent  purchaser,  if  such  pur- 
chaser bought  from  Yancey,  who  held  the  legal 
title,  and  no  title  had  passed  from  Yancey  to 
NannI  Webatw."  ^  "It  makes  no  differ- 
ence that  thla  Hntehins  fi.  fa.  iraa  levied  on 
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'  the  pnqiertr  after  Bobert  Webster's  deatb.  A 
sale  after  Webster's  deatb  would  be  just  as 
Talld  as  a  sale  In  his  JUeOiAe.'*  (4)  "The 
fact  that  Bfr.  Yanc^  made  a  warrant  deed 
to  Efowen  Is,  In  law,  no  extinguishment  of  tbe 
fl.  fa.  of  Hntchlns,  which  was  held  by  "Saa- 
cey  as  tru8te&  After  such  wamn^,  the 
Hutchlns  fi.  fa.  would  be  Just  as  valid  as  It 
was  before,  and  bdcI^  warrant  deed  would 
be,  In  law,  no  obstade  to  a  fevy  of  the  Hutch- 
Ins  fl.  fa^  and  sale  under  such  fi.  fa.  would, 
after  such  warranQr,  be  good.  In  law."  (5) 
*^Ten  If  Ysacer  did  surrender  to  Howell  tbe 
Hntchlns  fi.  fk.,  the  fl.  fa.  would  still  be  Talld 
In.  Howell's  hands.  Howell  had  as  much 
right  to  be  the  transferee  or  owner  of  the  fi. 
fa.  as  Tancey;  ai^  If  Howell  owned  the  fl. 
fa.,  a  sale  after  he  became  owner  would  be 
Talld."  (6)  "I  charge  tou  that,  under  the  un- 
disputed OTldence  In  this  case,  tbe  sole  under 
the  Hutcblns  fl.  fa.  was  Talld,  and  tbe  plain- 
tiff In  this  case  cannot  recover." 

Hall  &  Hammond,  for  plaintiff  In  error.  At^ 
nold  &  Arnold  and  A.  H.  Cox,  for  defendants 
In  error. 

PER  CURIAM.  Judgment  affirmed.  Cross 
UIl  dismissed. 


<97  Ga.  «W) 

8TABNBS  T.  HTTTUAL  LOAN  ft 
BANEINQ  CO. 

(Sn^rone  Court  of  Georgia.    Jan.  20,  1896.) 

SCRBTTSHIP— UaSRJBD  WOKSN. 

The  record  presents  do  new  legal  qaestiOD 
for  sdjudicatioD  by  this  court,  and  does  oot  dis- 
close the  commission  of  any  error  In  denying  the 
ioj  miction. 
(Srllabns  by  the  Court.) 

Enor  ttom  superior  court,  Fulton  county; 
J.  H.  Lnmpkln,  Judge.  • 

Actloii  by  Narcissa  Stames  against  the 
Mutual  Loan  &  Banking  Company  to  set 
aside  Judgments  and  cancel  deeds,  and  for 
Injunction.  There'  was  a  Judgment  for  de- 
fendant, and  plaintiff  brings  errOT.  Affirm- 
ed. 

Tba  following  Is  the  official  report: 
Mrs.  Marclssa  Stames  by  ber  peUtlon  al- 
leged: She  Is  the  widow  of  James  W. 
Stames.  She  does  not  owe  the  Mutual  Loan 
&  BanUng  Company  anything.  In  1891, 
ber  husband  applied  f<nr  a  small  loan  to  said 
company,  which  It  granted,  and  it  undertook 
to  secure  the  loan  by  baTing  numerous  notes 
signed  by  him  as  inlnclpal  and  by  her  as  se- 
curity, and  by  taking  a  mortgage  on  a  tract 
of  land  on  Bellwood  avenue,  then  Mayson  & 
Tumor's  ferry  road.  This  land  was  her  own 
8^;)arate  proper^,  though  the  deed  from  D. 
E.  Elliott  was  made  to  her  husband  and  her 
together.  It  should  have  been  made  to  her 
alone,  as  the  property  was  formerly  part  of 
her  father's  estate,  and  she  bought  tt  from 
ber  brother,  D.  E.  Elliott,  with  her  own 
money.   Sbe  can  neither  read  nor  write,  and 


has  to  rely  t^n  others  in  her  business  trans- 
actions, and  when  said  deed  was  made,  and 
until  some  time  afterwards,  did  not  know 
It  was  to  her  and  her  husband  Jolnt^.  When 
she  discovered  It,  sbe  remonstrated;  but  he 
declared  It  would  be  all  ri^ht.  and  dissoaded 
ber  from  taking  any  legal  steps  to  correct  the 
deed,  and  under  his  power  over  her  she  al- 
lowed It  BO  to  remain.  After  the  notes  above 
mentioned  were  given,  he  paid  a  few  of 
them,  but  with  money  which  arose  from  a 
butcher  market  carried  on  by  him  for  ha, 
and  he  used  her  money,  without  consul  ting 
with  her  or  obtaining  her  consent.  A  place 
on  Chapd  street,  Atlanta,  came  from  trans- 
fers of  other  property  which  came  to  her 
from  her  tether's  estate,  and  not  in  any  way 
by  any  right  of  her  husband;  and.  in  trading 
off  her  property,  and  taking  deed  to  this,  ber 
husband  had  his  name  put  in  tbe  deed  along 
with  hera,  when  it  should  have  been  In  her 
name,  as  vendee,  alone.  If  she  cannot  be  al- 
lowed to  assert  her  right  to  the  whole,  but 
only  for  a  half  Interest  as  tenant  In  common 
with  her  husband,  then,  at  his  death,  his  half 
Interest  In  both  said  lots  came  by  descent  to 
her  and  her  daughter  Jessie,  who  Is  a  minor, 
though  married  to  one  McLaln.  There  has 
been  no  administration  on  her  husband's  es- 
tate, if  he  had  any,  and  no  dlstrtbuticxi  or 
division  thereof.  There  have  been  no  legal 
Judgments  rendered  against  petitioner  In  fa- 
vor of  said  banking  company,  and  such  Judg- 
ments as  It  claimed  to  have  obtained  are  ille- 
gal, for  tbe  following  reasons:  The  magis- 
trate's court  of  the  1,234th  district,  Q.  M.,  in 
which  it  Is  alleged  the  Judgments  were  ren- 
dered, had  no  jurisdiction  of  her  person,  be- 
cause she  did  not  rralde  In  that  district  at 
the  time  of  the  summons  and  at  date  of  the 
Judgments,  but  In  another  district,  in  which 
there  was  a  Justice  court  The  nu^lstTate's 
court  of  the  1,234th  district  had  no  Jurtsdlcw 
tion  of  the  subject-matter,  the  notes  sued  oa 
not  all  being  due,  and  the  amount  being 
more  than  la  allowed  by  law  for  Jurisdiction 
of  Justice  courts.  If  tbe  claims  woe  all 
due,  suit  should  have  been  brought  in  tbe 
superior  court  of  Fulton  county  or  city  court 
of  Atlanta.  Tbe  notes  were  for  a  debt  which 
was  to  become  due  by  Installments,  and  tbe 
notes  which  were  not  due  at  the  commence- 
ment of  the  suit  could  not  be  legally  Joined 
In  a  suit  upon  such  as  were  due.  Tbe  notes 
were  given  for  $6.40  each,  to  become  due  by 
consecutive  monthly  Installments,  extending 
up  Into  1896;  so  that,  in  the  suits  on  which 
tbe  fl.  fas.  were  founded,  some  of  the  notes 
were  not  due  when  the  suits  were  begun,  nor 
at  the  date  of  the  Judgments,  and  some  are 
not  yet  due,  which  facts  they  showed  od 
their  face.  There  is  nothing  In  the  notes  or 
In  the  record  of  the  suits  to  show  that  the  di- 
rectors of  the  banking  company  ever  ex- 
pressed any  purpose  to  sue  on  the  notes,  or 
directed  suit,  or  that  they  ever  dedared  that 
any  of  the  undue  notes  were  due,  or  that  she 
was  In  default,  <x  that  anything  had  occnr- 
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red  to  render  them  due  or  in  default,  or  that 
it  bad  acquired  any  legal  right  to  bo  declare, 
or  that  any  right  of  action  had  accrued  npon 
tboee  not  due.  Said  magistrate's  court  bad 
DO  jurisdiction  to  render  anch  judsment,  be- 
cause tbe  omtract  of  her  buaband  aa  princi- 
pal and  of  herself  aa  a  surety  was  an  entire 
or  (Single  ctmtract^  and,  U  there  was  any 
breach  of  it,  only  me  suit  could  have  been 
maintained  therefor,  or.  If  there  were  several 
breaches,  np  to  the  commencement  of  the  ac- 
tion, tliai  ail  the  breaches  at. that  time 
shoidd  have  been  included  in  one  action;  and 
00^  if  suit  had  been  praperiy  entered,  the 
court  would  not  have  had  Jurisdiction  of  the 
subject-matter  of  the  contract.  The  four 
Judgments,  claimed  aa  a  basis  at  tbe  four  fl. 
tarn.  In  qnestlim,  are  all  y<AA,  and  tbe  fl.  taa. 
are  jsoceedlng  fllegaUy.  because  the  several 
summons  ahow  that  tbe  sereral  Judgments 
were  rendered  on  a  date  dUTerent  from  the 
time  spedfled  In  tbe  summons;  the  summons 
requiring  defendant  to  api>ear  the  third  Mon- 
day in  Januai7,  ISM,  and  tbe  Judgments  be- 
ing rendered  Feteuuy.S,  18M,  which  was 
not  tbe  regular  court  day  for  holding  said 
court.  This  petitioner  did  not  appear  and 
lAead,  nor  consent  for  Judgment  to  be  ren- 
dered on  any  other  than  the  court  day.  The 
Jodgmenta  are  also  iU^al,  because  they  do 
not  AKwar  to  faSTe  been  rendered  in  favor  of 
any  one  nor  agidnst  any  (me.  On  one  of  the 
summons  tbe  Judgment  Is  entered:  "Judg- 
ment fOT  967.60  principal,  60  cents  Intact, 
95.80  attorney's  fees,  92.10  costs.  Feteuary 
9,  1S94.  A  A  Manning,  N.  P.  and  J.  P.'* 
In  that  case  (Na  26,  January  term,  189^, 
nlneocv^  notes  are  attached,  and  only  <me  ot 
them  was  due  at  the  time  of  Issuing  tbe 
snmrnons;  the  dates  at  maturity  being  set 
forth.  The  Judgment  entered  oln  No.  27, 
Janoary  term,  1901,  mis  for  988>60  principal, 
with  Interest,  attorney's  fees,  and  costs,  Peb- 
maiy  8,  1604;  and  in  this  case  all  the  notes 
attached  to  the  summons  appear  as  due  at 
the  date  ot  the  summona  The  Judgment  en- 
tered on  No.  28,  January  term,  1894,  was  for 
976.80  principal,  with  interest,  attorney's  fees, 
and  costs,  February  S,  1894;  knd  the  sum- 
mons in  tills  case  purports  to  be  a  suit  on 
14  notes,  only  9  of  which  were  due  at  the 
date  of  the  summons.  Tbe  Judgment  In 
Na  20^  January  term,  1894,  was  for  989.60 
principal,  wl.th  Interest,  attorney's  fees,  and 
costs,  February  8,  1804.  This  case  pur^ 
ports  to  be  a  suit  am  14  notra,  only  1  of 
which,  was  due  at  the -date  of  the  summons. 
From  the  foregoing,  petiUoner  arers  that 
the  Judgments,  were  all  illegal  and  TOld. 
The  sheriff  has  heretofore  assumed  to  levy 
on  her  property,  a  half  undivided  Interest  in 
the  lot  on  Chapel  street,  and  on  the  half  In- 
terest in  the  lot  on  Bdlwood  avenue,  and 
assumed  to  sell  said  interest,  and  has  so 
made  deed  to  said  laai  and  banking  com- 
pany, which  levy  and  sale  was  a  trespasa, 
was  not  legal,  and  did  not  convey  her  prop- 
erty, or  any  interest  tho^  but  may  operate 


as  a  cloud  on  her  title,  which  doud  she  de- 
sires to  have  removed.  The  purcbase  at  tbe 
sherifTB  sale  1^  said  company  was  at  a  price 
very  much  lower  than  the  real  value,  and  tbe 
sale  should  be  set  aside  for  this  reason.  The 
fL  fas.  were  not  satisfied  by  such  sal^  and 
said  company  Is  now  seeking  to  sdl  other  In- 
terests of  one-fourth  in  the  Ohapd  street 
place,  under  the  same  fl.  fas.  under  new  lev- 
lea.  Said  company  Induced  her  husband  to 
give  mor^eages  on  both  places.  Aa  to  tbe 
mortgage  oa  the  BeUwood  avenue  lot,  she 
was  induced  to  sign  it  with  her  husband,-  and 
did  BO  as  his  surety,  and  without  any  con- 
sideration to  her.  The  maaey  loaned  was 
not  for  her  and  was  not  used  by  her.  This 
ntortgage  is  invalid,  becatue  attested  by  one 
of  the  attmney*  at  said  cwnpany,  aa  a  notary 
public,  as  one  of  the  attesting  witnesses. 
The  notes  are  likewise  atteirt£d,  and  such 
attestation  Is  not  good.  As  to  the  mortgage 
on  tbe  Gbairel  street  places  Out  ^  not  know 
of  It  until  after  her  husband's  death.  Tbe 
mibrtgages  are  apparently  incumbrances  on 
her  jiroperty,  so  she  desires  to  have  them 
canceled.  She  prayed  for  injunction  restrain- 
ing the  sheriff  and  the  said  loan  and  hwnfciwg 
company  from  prosecuting  the  last  levy  on 
tbe  one-fourth  Interest  In  the  Ohape)  street 
lot;  that  the  Judgments  be  set  add^  and  tbe 
fl.  fas.  quashed;  that  tbe  sherifTs  deeds  be 
cancded  and  declared  void;  that  tbe  mort- 
gages be  canceled  and  set  aside;  that  the 
notes  she  signed  as  surety  for  her  husband 
be  decreed  not  binding  upon  her;  that  the 
deeds,  which  were  made  to  her  and  her  hus- 
band Jointly,  be  reformed,  so  as  to  vest  the 
title  to  the  property  in  her  alone,  etc. 

The  Mutual  Iioan  &  Banking  Company  an- 
swered: Plaintiff  executed  and  delivered  to 
It,  on  February  28, 1891,  60  promissory  notes, 
for  96.40  each,  together  with  her  husband. 
This  d^endant  having  made  a  loan  of  9275 
to  plaintiff  and  her  husband  Jointly,  a  check 
was  given  to  them  for  the  money,  which  was 
Indorsed  both  of  tiiem,  and  the  money  re- 
ceived from  tbe  bank  npon  the  same.  Nei- 
ther she  nor  her  husband  ever  paid  the  notes. 
After  her  husband's  death,  defendant  sued 
her  In  the  maglstrftte's  court,  and  obtained 
Judgment  against  her  for  tbe  amount  due  up- 
on the  notes,  which  Judgments  are  legal  and 
binding.  Defendant  made  a  loan  of  money 
to  her  husband,  and  took  a  mortgage  on  his 
one-half  interest  In  the  Chapel  street  place, 
and  afterwards  loaned  muiey  to  plaintiff 
and  her  husband,  and  took  a  mortgage  on 
tbe  Bellwood  avenue  place.  '  These  are  valid 
liens  upon  the  property  owned  Jointly  by 
plaintiff  and  her  husband.  If  the  debt  was  . 
made  for  her  husband's  benefit,  and  if  she 
only  became  security  for  him,  she  has  suffer- 
ed a  Judgment  to  go  against  her  since  his 
death  upon  the  debt,  which  Is  binding  on  her. 
She  did  not  sign  the  papers  as  security  for 
him,  but  as  a  Joint  maker.  Defendant  doea 
not  know  who  paid  for  the  land,  and,  when  It 
made  the  loan  upon  tbe  land  to  plaintiff  and 
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her  husband  (on  the  Bellwood  aTenue  prop- 
erty). It  was  DOt  Iptormed  of  any  rights  of 
plaintlfF,  save  that  she  was  a  Joint  one-half 
owner;  and  no  one  gave  defendant  any  no- 
tice of  any  other  right  In  her.  It  had  no  no- 
tice of  her  husband  dissuading  her  from  tak- 
ing any  legal  steps  to  correct  the  deed.  Her 
busband.waa  her  agent  In  the  market  busi- 
ness, and  the  different  ^ams  loaned  to  him 
were  borrowed  by  him  to  be  used  in  said 
business,  and  plaintiff  doubtless  got  the  ben- 
efit of  all  the  money  borrowed  from  defend- 
ant by  her  husband.  As  to  the  Chapel  street 
property,  defendant  dealt  with  It  aa  It  found 
It  upon  tbe  record  bookd,  without  any  notice 
of  aoy  wrong  having  been  perpetrated  upon 
plaintiff.  It  denies  that  plaintiff  bad  the 
whole  Interest  In  either  piece  of  property.  It 
baa  purchased  tbe  Interest  of  plaintiff,  botb 
as  an  Individual  and  beir  at  law  of  her  bus- 
band,  to  the  property  on-B^wood  arenue^and 
has  also  purchased  taer  half  Interest  In  the 
property  on  Chapel  street.  The  magistrate's 
conrt  did  hare  Jurisdiction  over  tbe  person 
of  plaintiff.  8be  reaided  In  Atlanta,  and  tbe 
Jurisdiction  of  said  court  baa  by  law  been 
extended  to  the  limits  of  Atlanta;  but,  wheth- 
er she  resided  In  the  district  where  suit  was 
brouKht  or  not,  she  was  served,  and  Judg- 
ment, having  gone  against  her,  and  not  hav- 
ing been  appealed  from,  is  binding  upon  ber. 
Said  court  did  have  Jurisdiction  over  tbe  sub* 
Ject-matter.  By  special  contract,  all  of  tbe 
notes  were  to  become  due  tm  the  failure  of 
plaintiff  to  pay  any  one  of  tbem  at  tbe  time 
provided,  and  If  such  default  should  continue 
for  30  days  after  the  note  became  due.  The 
court  had  tbe  right  to  mas  upon  all  the  ques- 
tions Involved  In  the  suit  ^e  question  of 
the  notes  being  due  has  been  passed  upon, 
and  the  Judgments  rendered  not  appealed 
from.  The  question  of  whether  defendant's 
board  of  directors  ever  expressed  any  desire 
or  purpose  to  sue  on  tbe  notes  was  one  to  be 
raised  at  tbe  time  tbe  Judgments  were  ob- 
tained. Tbe  suits  were  brought  at  tbe  Jan- 
uary term  at  tbe  court,  and  the  Judgments 
rendered  during  that  tmn,  which  term  last* 
ed  twyond  February  8, 1894.  It  was  not  de- 
fendant's fault  that  they  were  not  rendered 
on  tbe  first  day  of  the  term,  and  tbe  post- 
ponement of  their  rendition  to  Pebntary  Sth 
was  not  at  the  Instance  or  by  consoit  of  this 
defendant  It  waa  informed  at  the  time  by 
A.  A.  Manning,  tbe  magistrate  who  render- 
ed the  Judgments,  that  Mrs.  Stames,  through 
her  attorn^,  bad  caused  the  delay  by  having 
the  case  set  down  for  Pebmaiy  8th.  The 
court  was  still  In  session  when  the  Judg- 
ments were  rendered,  having  been  adjourn- 
ed from  day  to  day  from  the  tiiird  Monday  in 
January,  and  cmtU  after  they  were  rendered. 
A  copy  of  tbe  deed  and  mortgage  given  by 
plaintiff  to  this  defendant  showing  that  the 
notes  were  past  due  and  unpaid,  was  attach- 
ed to  each  ot  tbe  suits  In  the  magtetiate's 
court  It  ia  true  that  the  one-balf  Interest 
In  tbe  Chapel  street  and  In  tbe  Bellwood  are* 


nue  places  was  aold  uiuler  levy,  as  alleged. 
PlalntUt  had  emplt^ed  counsel,  who  appear- 
ed on  the  day  of  sal^  and  agreed  to  the  sale, 
and  promised  this  defendant  at  that  time, 
that  be  would  pay  ott  tbe  entire  amount  of 
defendant's  claim  against  plaintiff  and  her 
husband,  and  take  a  transfer  of  the  property 
from  defendant  Defmdant  then  and  there 
stated  to  said  attorney  that  it  did  not  want 
the  property,  and  vrould  only  buy  It  to  get  Its 
debts  paid.  It  does  not  now  want  the  prop- 
erty, and  will  transfer  Its  title  to  plaintiff  op 
any  one  who  will  pi^  tbe  debts.  If  there 
was  any  Irregularity  in  granting  tbe  Jndg- 
ments,  plaintiff  waived  It  by  consenting  that 
the  property  should  be  pnrcbaaed  at  the  sber- 
UTs  sale  by  this  defendant  The  fact  that 
one  of  tbe  mortgages  and  notes  wwe  attested 
by  a  notary  puUIc,  who  was  also  defendant's 
attorney,  makes  no  dlfferenee,  as  plaintiff  ad- 
mits signing  tbe  xmpeiSL  Befendant  doiles 
the  allegations  as  to  tbe  mortgages  having 
been  signed  by  plaintiff  as  surety  for  hex  hus- 
band, and  without  benoBt  to  ber,  etc. 

On  the  bearing,  plaintiff  Introduced  tbe 
deed  to  her  and  her  husband  to  tbe  Chapd 
street  lot;  also,  the  deed  to  her  and  her  hus- 
band to  the  Bellwood  avenue  lot  botb  deeds 
being  of  record;  also,  an  affidavit  of  O.  W. 
Elliott:  He  knows  the  propertr  in  contro- 
versy, where  plaintiff  resides,  and  the  lot  tm 
Bellwood  avenue.  It  Is  the  property  of  plain- 
tiff, and  came  to  her  from  trading  other  prop- 
erty which  came  to  her  from  the  estate  of 
her  father,  H.  H.  Blllott  Sbe  bought  the 
Bellwood  avenue  lot  from  her  brother,  and 
tbe  purchase  money  paid  for  It  waa  her  own. 
Deponent  knew  J.  W.  Stames  for  many  years 
very  well,  both  before  and  after  Starhes* 
marriage,  and  knew  his  clrcnmatances  In 
life,  and  never  knew  bfm  to  own  any  proper- 
ty in  his  own  right,  or  to  have  any  great  sum 
of  mon^  at  any  time.  Plaintiff  is  Hejfon- 
enf  8  aunt  and  sbe  knows  she  was  at  one 
time  the  owner  of  considerable  property,  and 
most  of  It  was  spebt  by  her  husband.  Tbe 
latter  had  no  money  to  buy  property,  and 
the  putting  of  bis  n^e  in  the  deeds  vrlth 
his  wife  musi  have  been  simply  by  hto  own 
plan,  without  right  ot  means.  Plaintiff  can- 
not read  or  writ&  Also,  a  rimllar. affidavit 
of  H.  B.  Stames,  with  the  addition  that  tiie 
Uttie  business  of  tbe  mazket  which  was  con- 
ducted by  J.  W.  Stames  was  the  business  ot 
his  wlf&  Plaintiff  also  Introduced  the  sum- 
monses in  the  Justice  court  suits,  and  tbe 
notes  and  mnl^ages  attached  to  each  snit. 
There  were  four  of  these  suits,  numbered  26, 
27,  28,  and  29,  January  term,  1884,  with  en- 
tries on  tiie  snmm<niB  In  ea<±  as  stated  In'  tbe 
petition.  Bacb  summons  required  Mn. 
Stames  to  appear  and  answer  on  tbe  third 
Monday  In  January,  1894,  and  stated  that 
such  of  the  notes  as  did  not  upon  their  fjtce, 
appear  to  be  do^  vrere  due  by  reason  of  tbe 
contract  contained  In  a  mortgage  signed  hj 
tbe  makers  of  the  notes,  a  copy  of  which  was 
attached.   The  notes  were  attested  1^  T.  7. 
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Oonlgan.  FUUntiff  Inttodnced,  also,  ct^let 
of  tlie  mortgage,  *a  attached  to  tbe  several 
mlts,  on  Qie  Bellwood  avenue  proper* 

tf.  Tbe  mortgage  was  of  the  same  date  as 
the  notes,  and  was  rigned  by  plaintiff  and 
her  bustnna  (tbe  notes  being  slmllarlj  sign- 
ed, and  1^  both,  apparently,  as  makers),  and 
recited  that  It  vas  given  to  secure  00  notes 
of  the  same  date  as  the  mortgage,  anil  fall- 
ing dne  monthly  thoeafter,  respectively. 
Tbe  mortgage  contained,  among  other  things, 
the  agreement  that.  If  deftiult  should  be 
made  In  the  payment  of  any  one  of  the  notes, 
and  snch  de&nlt  should  continue  30  days  aft- 
er tiie  note  became  dne,  then  each  of  the 
notes  should  thereby  become  dne  and  pay- 
nlde,  and  the  payee.  If  lis  board  of  directors 
•honUl  so  desire,  ml^t  proceed  then,  or  at 
any  time  tlwreafter,  to  recover  tbe  whole  of 
tbe  mon^  timi  nnpaJd  and  dne  It,  time  be- 
ing of  the  essence  of  the  contract  The  mort- 
gage was  attested  by  1.  F.  Gorrlgan,  notary 
public. 

Defendant  presented  Its  answer,  which  was 
zead  both  as  pleading  and  as  evidence  In  the 
nature  of  an  affidavit  Defendant  then  offer- 
ed an  affidavit  of  A.  A.  Manning,  who  was 
tbe  magistrate  who  r«idered  tbe  Judgments. 
To  this  affidavit  plaintiff  objected,  because 
the  docket  of  the  court  would  be  the  best  ev- 
idence ot  the  maglstzate  having  passed  any 
order  for  the  continuation  of  his  court  ses- 
aUma  from  day  to  day  at  the  January  term, 
1894,  and  because  snch  an  affidavit,-  as  oral 
evidence,  would  not  be  proper  until  something 
rtionld  he  shown  by  the  docket,  or  from  the 
official  papers  connected  with  the  case,  either 
that  there  was  or  was  not  such  an  order. 
This  -objection  was  overruled,  to  which  rul- 
ing plaintiff  excepted.  The  affidavit  was.  In 
Wsti  Deponent  rendered  several  Judgments 
in  flavor  of  the  Hutual  Loan  &  Banking  Com- 
pany against  Mrs.  Stames  on  February  8, 
1884.  The  January  term,  1894.  of  Ms  court 
convened  on  the  third  Monday  In  January, 
and  was  held  from  day  to  day  until  the  busi- 
ness of  that  term  was  flnaUy  disposed  of, 
and  did  not  adjonm  nntll  after  February  8, 
18B4w  Many  cases  were  brought  'within  that 
term,  and  It  was  Impossible  to  have  disposed 
of  them  a31  within  a  d^  or  two,  but  It  re- 
quired a  considerable  length  of  thne.  De- 
ponent's recollection  Is  that  some  lawyer  ap- 
peared on  the  third  Monday  In  January,  at 
the  call  of  the  docket,  representing  Mrs. 
Stames,  and  requested  that  s^d  suits  against 
lier  be  not  tried  untU  the  latter  part  of  the 
term,  and  that  th^  be  set  down  for  trial  on 
February  8th,  during  said  term.  Deponent 
knows  Oiat  the  Judgments  were  taken  during 
tbe  January  term. 

The  application  for  Injunction  was  denied, 
and  to  this  ruling,  also,  plaintiff  excepted. 

B.  L.  Rodgers,  for  plaintiff  In  error.  Sim- 
mons A  Ourigan,  for  def aidant  In  error. 

PBB  ODBIAIC.   Jndgmeat  afflimed. 


(06  Oa.  698} 
BROWN  et  aL  V.  WATTOBSON  et  aL 
(Sopreme  Gomi  of  Georgia.   April  IS,  189BJ 
Mavaosbs  or  Bi.aonoN-'DnTiBa— IfAHDAJinB. 
It  Is  the  duty  of  managers  of  an  election 
held  under  a  pnblic  law  to  count  tbe  votes,  and 
■ign  a  certificate   stating  tbe  number  of  votes 
each  person  voted  for  received;   and  while,  or* 
dioaril?.  the  writ  of  mandamuB  will  lie  to  com- 

gl  a  performance  of  thia  dnt^,  yet  where,  upon 
ilure  and  refusal  of  some  of  the  mauagera  to 
participate  In  thr>  performance  thereof,  the  candl- 
datea  interested  therein  agree  among  themselves 
that  the  vote  ahali  be  counted  by  certain  outsid- 
ers, acting  in  conjunction  with  a  single  official 
manager,  who  stands  ready  to  count  the  vote, 
and.  in  pursuance  of  snch  agreement,  the  persona 
so  designated  in  fret  open  the  ballot  ttox,  and  do 
connt  tiie  ballots,  the  parties  to  such  agreement 
csnnot  thereafter,  by  mandamus,  compel  the  of- 
ficial managers  to  count  the  ballota  and  make  the 
certificate  nrovided  hy  law.  The  rahstitiltlon  of 
parties  of  their  own  selection  for  those  appointed 
by  law  for  counting  and  canvassing  the  vote  Is 
itself  an  illegal  invasion  of  the  sanctity  of  tlie 
ballot  box,  and  the  parties  interested  as  candi- 
dates thereby  render  it  impossible  for  the  regular 
managers,  under  the  direction  of  the  court,  to 
perform  the  duties  enjoined  by  law. 
(SyUahus  by  the  Court) 

Error  ftom  superior  court,  Clayton  oonnty; 
B.  H.  Clark,  Judge. 

Action  by  J.  E.  Brown  and  others  against 
W.  L.  Watterstm  and  others  for  mandamus. 
There  was  a  Judgment  sustaining  a  demurrer 
to  the  petition,  and  petitioners  bring  error. 
Affirmed. 

Doyal  &  Doyal,  for  plaintiffs  In  error.  J.  B. 
Hutchesou  and  Dorsey,  Brewstw  &  Howell, 
for  defendants  in  error. 

ATKINSON,  J.  It  appears,  from  the  record 
In  this  case,  that  the  plaintiffs  In  error  were 
candidates  at  the  general  election  for  county 
olUcei-s  held  In  the  county  of  Clayton  on  Janu- 
ary 2,  1895,  and  that  the  defendants  la  error 
were  managers  of  the  election  at  one  of  the 
precincts  at  which  it  Is  alleged  a  majority 
of  the  votes  were  cast  In  favor  of  the  plain- 
tiffs in  error,  and  that  this  majcalty,  If  proj^ 
erly  counted,  •  would  have  resulted  In  their 
election.  It  further  appears  that  the  defend- 
ants in  error,  though  presiding  as  managoa 
at  said  election,  failed  and  refused  to  count 
the  votes  cast  at  said  precinct,  and  foiled  and 
refused  to  meet  with  the  managers  from  the 
various  precincts  in  the  county,  for  the  pur* 
pose  of  consolidating  the  vote  and  certifying 
it  to  the  governor;  that,  notwithstanding  this, 
the  vote  In  tbe  precincts  other  than  that  at 
which  the  defendants  In  error  presided  as 
managers  were  consolidated,  but  the  effect  of 
this  partial  consolidation  was  to  elect  the  op- 
pments  of  the  plaintiffs  In  error.  It  appears 
that,  after  the  defendants  in  error  had  refused 
to  participate  In  couuting  the  votes  at  the  pre- 
cinct at  which  they  presided,  the  ballot  box 
was,  by  the  consent  and  at  the  Instance  of  the 
plaintiffs  in  error,  opened  by  a  single  man- 
ager  and  two  other  unofficial  persons,  who 
proceeded  to  count  the  ballota  therein,  and,  In 
this  Informal  manner,  to  dacten  the  result  of 
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the  Section  at  this  precinct  In  tbe  mean- 
time a  contest  had  been  filed  before  tbe  gov- 
ernor, and,  pending  his  determination  of  this 
cont^  a  petition  for  mandamus  was  filed 
against  the  defendants  in  envr,  praying  that 
they  be  required  to  count  tbe  ballots,  declare 
the  result  of  the  election  at  such  precinct,  and 
certify  the  same  to  the  govemor.  A  man- 
damus nisi  was  issued,  &nd  the  respondents, 
answering,  demurred  to  tbe  plaintiffs'  petition 
for  the  reason,  among  other  grotrnda,  which  it 
is  not  necessary  now  to  consider,  that  the  bal- 
lot box  of  said  precinct  and  tbe  ballots  there- 
in contained  were  taken  out  of  the  possession 
of  these  defendants,  as  stated  In  the  petition, 
the  direction  of  the  plaintiffs,  and  the  court 
could  not,  and  would  not,  under  these  cir- 
cumstances, require  them  to  count  and  certify 
to  tbe  contents  of  tbe  box.  If  turned  over  to 
them  now,  because  they  could  not  know,  as 
managers  or  otherwise,  that  it  was  tbe  same 
box  used  at  the  election,  or  that  the  box  con- 
tained the  same  ballots  that  tbe  voters  i>ut 
therein  on  the  day  of  the  election,  nor  could 
tbe  defendants  certify  that  said  votes  were 
cast  at  such  election,  and  the  mandamus 
would  therefore  be  fruitless.  The  circuit 
judge,  after  hearing  argument  upon  the  de- 
murrer, sustained  the  same,  and  dismissed  the 
petition,  and  the  Judgment  rendered  by  him 
is  now  here  for  review. 

The  law  devolves  upon  the  managers  of  an 
election  held  under  a  public  law  tbe  duty  to 
count  tbe  votes,  and  sign  afad  certify  the  re- 
sult, and,  under  ordinary  circumstances,  the 
writ  of  mandamus  will  Ue  to  compel  tbe  per- 
formance of  that  duty.  But  If,  by  reason  of 
tbe  act  of  the  parties,  the  duty  be  rendered 
impossible  of  performance,  the  court  cannot 
and  will  not  direct  Its  performance,  even 
though  the  parties  refu^ng  to  perform  tbat 
duty  were,  in  the  first  instance,  at  fault  In 
the  first  place,  it  appears  that  these  plaintiffs 
in  error,  who  were  themselves  candidates, 
were  Instrumental  lu  procuring  the  seal  of  tbe 
ballot  box  to  be  broken,  and  the  vote  count- 
ed, by  unauthorized  persons,  In  the  absence  of 
those  managers  who  were  the  ofllcers  chosen 
of  tbe  law  to  perform  that  duty.  If,  upon 
their  refusal  to  perform  this  duty,  in  the  first 
instance,  a  petition  for  mandamus  bad  been 
filed.  It  cannot  be  doubted  tbat  these  man- 
agers would  have  been  required,  under  the 
mandate  of  the  law,  to  discharge  the  duties 
imposed  upon  them  by  tbe  law.  The  ballots 
are  supposed,  as  long  as  the  ballot  box  was 
sealed  and  remained  undisturbed,  to  be  In 
the  immediate  custody  of  tbe  managers,  and 
they  are  bound,  under  such  circumstances,  to 
certify  to  the  result  Yet,  where  the  ballot 
box  Itself  is  Invaded  at  the  Instance  of  the 
candidates  themselves,  and  its  contents  touch- 
ed by  unhallowed  hands,  they  cannot  complain 
if,  by  their  own  act  they  have  brought  about 
such  a  state  of  affairs  that  the  managers 
would  be  unable  to  certify  the  result  Tbe 
managers  could  not  know  tbat  the  iHdlots 
th^  found  In  tbe  Imllot  box  were  the  same 


as  those  deposited  by  the  voters.  They  could 
not  say  whether  or  not  any  of  such  ballots 
had  been  abstracted,  or  whether  additional 
ballots  had  been  placed  there  by  unauthorized 
persoDs,  nor  how  many,  If  any,  of  either.  So 
that,  under  their  bands  and  seals,  they  could 
make  no  certificate  which  would  give  assur- 
ance of  verity.  To  make  tbe  certificate  re- 
quired by  law  would,  under  the  circumstan- 
ces, be  Impossible,  and  the  courts  will  not  by 
mandamua,  undertake  to  require  tbe  d<dng  of 
an  Impossible  thing.  We  couclude,  therefore, 
that  however  gross  may  have  l>eea  the  irreg- 
ularities complained  of,  and  however  repre- 
hensible may  have  been  the  conduct  of  these 
public  officers,  the  complainants  having  them- 
selves placed  the  matter  in  such  a  situation 
that  the  law  can  afford  no  redress,  tbe  court 
did  not  err  In  sustaining  the  demurrer,  and 
dismissing  the  petition  for  mandamus.  Judg- 
ment afflxmed. 

(M  Ga.  611) 

MORRIS  V.  HcEEXQ. 
(Supreme  Court  of  Oeorgia.    July  28,  189S.) 
CoKTaAOTS  —  ExBcnrioiT  —  Mutuuitt  —  Tmdok 

AVn  FUBOBASBK— aSMIDlSB. 

1.  A  written  agreement,  of  which  there  are 
two  copies,  one  sigued  by  each  of  the  two  con- 
tracting parties  therein,  is  binding  upon  both,  to 
tbe  same  extent  as  if  there  bad  been  only  one 
copy  of  the  agreement,  and  both  had  signed  It 

2.  Where  two  persons  eater  into  a  writ- 
ten contract  In  which  one  acknowledges  the  re- 
ceipt of  a  portioD  of  the  purchase  money  of  a  de- 
scribed lot  of  land,  and  agrees  that  upon  the  pay- 
ment of  a  specified  sum  as  the  balance  of  the 
purchase  money  by  a  given  date,  he  will  malce 
the  other  party  a  deed  to  the  property,  and  tbe 
latter  blnas  hiniBeif  "to  comply  with  the  above 
contiact  by  dat«.  named,"  these  are  mutual  and 
dependent  covenaLts;  and  tbe  seller,  upon  offt»> 
Ln^  to  perform  hib  portion  of  the  same,  may  main- 
tarn  an  action  against  tlie  purchaser  for  the  stip- 
ulated balance  of  purchase  money  without  first 
conveying  tbe  property  to  him,  or  putting  him  in 
posaession. 

3.  This  case  differs  essentially  from  tbat  of 
Reed  v.  Doiwlterty,  20  S.  E.  9tt5,  94  Ga.  661. 
Tbenf,  the  contract  if  Mnding  at  all  upon  the  pro- 
posed purchaser,  contained  no  direct  agreement 
on  his  part  to  pay  the  purchase  money,  but  mere- 
ly to  execute  and  deliver  notes  for  the  same,  se- 
cured by  mortgage. 

4.  A  controot  purporting  on  its  face  to  have 
been  made  in  Floyd  county,  Ga..  and  dated 
at  "Rome,  Ga.,"  which  refers  to  a  lot  of  tend 
"In  4th  ward  of  the  city  of  Rome,"  manifestly 
deals  with  a  lot  in  Rome,  Ga.,  and  not  one  in 
Rome,  Italy,  or  any  other  Rome. ' 

(Syllabus  by  the  Oourtj 

Brror  from  dty  court  of  Floyd;  W.  T. 
Turnboll,  Judge. 

Action  by  L.  D.  McKee  against  George  B. 
Morris.  There  was  a  Judgment  for  plalntUF, 
and  d^endant  brings  error.  Affirmed. 

G.  A.  H.  Harris  and  3.  B.  F.  Lumpkin,  for 
plaintiff  in  error.  Dean  &  Dean,  for  defend- 
ant In  error. 

ATKINSON.  J.  1.  It  Is  not  essential  to  the 
mutuality  of  a  contract  that  a  single  evidence 
tbereof  be  signed  by  both  of  tbe  parties.  If 
there  be  two  copies  of  the  instrument,  each 
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containing  an  the  mutual  obligations  be- 
tween the  partiei,  and  tbese  separate  Instro- 
moita  be  signed,  tbe  one  by  one  of  the  par- 
ttea,  and  the  othw  1^  the  otbex  ot  flie  pai^ 
ties,  to  the  contract,  and  they,  so  signed,  be 
mntnallr  Interchanged  between  the  parties, 
this  Is  equivalent  to  a  signing,  tithw  of  both 
parties  to  both  the  inatmments,  or  both  par- 
ties to  one  of  the  Instruments.  In  other 
words,  the  obligation  of  the  contract  becomes 
complete^  and  the  formal  reduction  of  the 
agre«n«it  to  writing  is  as  well  accomplish- 
ed as  If  there  had  been  only  one  Instrument, 
and  that  signed  by  each  of  the  parties. 

2.  For  the  breach  of  a  contract  for  the  sale 
of  ^d,  by  the  failure  ot  the  purchaser  to 
pay  the  pmchsse  price,  an  actiim  may  be 
maintained  by  the  party  selling,  eren  though 
the  purchaser  had  not  entered  Into  the  pos- 
session of  the  land,  nor  actually  recelTed  a 
deed  thereto  from  the  aeSiet.  The  seUer 
would  not,  of  course,  be  permitted  to  retain 
the  land  and  exact  the  purchase  money;  but, 
If  the  purchasier  declined  to  pay  the  purcham 
money  at  the  time  It  fell  due.  It  would  be  at 
the  election  of  the  seller  either  to  rescind  the 
contract  of  sale,  or  to  tender  to  the  purchas- 
er a  deed  and  bring  an  action  for  the  pur- 
idiase  money.  Such  actions,  like  all  others 
for  Uie  breacn  of  a  contract,  aro  open  to  de- 
fense of  failure  of  consideration,  and  the  In- 
ability of  the  idalntlff  himself  to  comply  with 
his  contract  But  we  know  of  no  reason 
why,  where  two  mm  scdemnly  agree  In  writ- 
ing, the  one  to  buy  Uid  tiie  other  to  sell  at  a 
given  price,  the  latter  may  not,  upon  his  of- 
fer to  comply,  compel  a  performance  upon 
the  part  of  the  former.  If  It-  be  shown  that 
the  s^er  had  no  title  to  convey,  then  he 
could  not  recover  the  purchase  mon^;  but, 
if  he  were  willing  and  able  to  comply,  be 
would  be  entitled  to  mabitaln  an  action 
against  the  purcbaanr  for  the  breach  of  his 
covenant  to  buy. 

SL  It  bas  beoi  suggested  to  ns  that  the  case 
of  Beed  V.  Dougherty,  S4  Oo.  601,  20  S.  E. 
96S,  announces  a  ^ndple  contrary  to  tbe 
Jodrine  hodn  exprrased.  A  slight  analy- 
tis  of  the  two  cases,  however,  will  make  the 
distinction  (dearly  apparent  The  difference 
Is  pointed  out  with  sufficient  certainty  in  the 
third  headnote  to  tills  opinion,  wltiiout  tbe 
necessity  of  further  elaboration  hero.  Let  tbe 
Judgment  of  the  court  below  be  affirmed. 


(n  Ga.  428) 

SHEFFIELD  v.  8TATB. 
(Sapreme  Court  of  Georgia.    Feb.  14,  1896.) 
Haw  TbijU^  Application— SDrFioiBKOT  of  Eti- 

1.  A  ground  of  a  motion  for  a  new  trial,  al- 
leging error  in  adtnittbig  the  testimony  of  a 
named  wttnees  "as  set  oat  in  the  brief  of  evl- 
deooe,"  Is  flitaily  defective,  fbr  tbe  reason  that 
it  fauB  to  Bet  forth  the  teanmony  to  which  it  re- 
fen. 

2.  The  erldence,  though  not  of  the  strongest 
or  most  conyindng  character,  was  sufficient  to 


warrant  the  rer&xt,  and  this  court  will  not  over- 
rule tbe  discretion  of  the  trial  Jndge  In  refosing 
■  to  set  ft  aaide. 

(STlIafnu  by  the  Court) 

Error  from  superior  court,  Lee  county;  W. 
H.  Ftsh,  Judge. 

Jesse  Sheffield  was  convicted  of  arson,  and 
brings  error.  Affirmed. 

The  following  is  the  official  report: 

Sheffield  was  Indicted  for  the  burning  of 
a  certain  gin  house  belonging  to  W.  M.  Lara- 
more.  He  was  found  guilty,  and,  his  motion 
for  a  new  trial  being  overruled,  excepted. 
The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Farther,  because  tiie  court  erred 
in  admitting  the  testimony  <tf  B.  S.  Lara- 
more,  "as  set  out  in  the  brief  of  evidence.** 
.  Defendant  objected,  on  the  ground  that  It 
was  Irrelevant,  and  that  the  witness  could 
not  state  anything  that  was  said  by  the  wit- 
ness Joe  Livingston  in  reference  to  the  de- 
fendant making  a  threat  Upon  the  trial 
much  evidence  was  Introduced.  Defendant 
was  convicted  upon  evidence  as  to  similar^ 
Ity  of  tracks;  the  ffiiding  of  his  hammer  hid 
In  the  ndghborhood  of  the  house  that  waa 
burned,  and  wbldi  had  apparenUy  been  need 
in  pulling  off  a  piece  of  slat;  his  being 
tracked  by  dc«B;  the  fact  that  he  had  had  a 
disagreement  with  W.  M.  I^ramore,  short- 
ly before  the  burning,  and  se«ned  to  be 
angry;  evidence  as  to  threats  be  made  be- 
fbro  the  burning;  and  testimony  of  one  Ar^ 
nold  as  to  a  statement  made  by  the  defend- 
ant, while  In  Jail,  that  be  (defendant)  had 
burned  the  gin  bouse,  because  Mr.  Laromore 
and  he  had  bad  a  falling  out,  and  Mr.  Lara- 
more  had  turned  him  off,  etc  Among  the 
witnesses  who  tutifled  as  to  threats  was 
Joe  Uvlngston.  He  testified  that  defendant 
aald.  In  bta  presence,  that  if  Willie  Lara- 
more  took  his  com,  he  would  bum  up  the 
gin  house;  that  defendant  said  this  on  Sun- 
day evening,  abojat  on  hour  b^ore  the  gin 
bouse  was  bnmed;  and  that  witness  did  not 
tell  Bfr.  Lanunore,  because  a  boy  who  llred 
on  the  place  prevented  his  tdllng  Mr.  Laia- 
more  about  It  There  was  .evidence  for  de- 
fendant tendli^  to  prove  an  allbL  In  his 
statement  tbe  defendant  denied  having  any- 
thing to  do  with  the  burning,  denied  that  be 
made  any  statement  to  Arnold  about  It,  and, 
while  he  did  not  directly  deny  baving  made 
the  statement  to  Joe  Uvlngston,  be  stated 
a  conversation  be  had  with  Llvin^Bton  be- 
fore the  burning,  In  which  there  waa  no  ref- 
erence to  threats  or  a  contemplated  burning. 
After  this  statement  was  mod^  B.  S.  Lara- 
more  testified  that,  on  the  Sunday  evening 
befOTC  the  burning,  he  was  at  home;  and  Joe 
Livingston  came  there  alone,  about  supper 
time,  to  give  him  some  lnformatl<m;  that 
Grant  Shortra-  was  sitting  on  the  steps  of 
the  kitchen  door  when  Llvlngsttm  came  up, 
and  prevented  Livingston  making  a  state- 
ment to  witness;  and  that,  the  momhis 
after  the  fire,  Uvlngston  told  witness  that 
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tbe  man  told  him,  the  Sunday  evenlDS  be- 
fore, be  was  goinff  to  do  him  a  bad  Injury. 
He  did  not  exactly  say  that  he  was  going  to 
burn  the  gin  house.  He  was  sort  of  afraid 
to  tell  that,  and  would  not  tell  witness  that 
much. 

J.  F.  Watson,  H.  Beazley,  and  L.  J.  Bla- 
lock,  for  plaintiff  In  error.  J.  M.  Du  Free, 
Sol.  Geo.,  J.  W.  Walters,  and  AnderBon, 
Felder  &  DavlB,  ttx  the  State. 

FBB  OUBIAM.  Judgment  afflrtned. 


(96  Oa.  «tu 

MICHELSON  T.  GXJNNIMGHABf. 
(Supreme  Court  of  Georgia.    Jtme  10,  1895.) 

PrAOTIOB  in  CiTiL  CABB8— TlXB  TOB  TRIAX. 

1.  The  ()ractiQe  preTalling  in  a  given  snperior' 
conrt  to  assign  for  trial,  on  the  first  day  of  each 
term,  ail  cases  in  wtiich  defenses  had  been  filed 
and  iBBues  made,  had  no  application  to  a  case  in 
which,  up  to  and  including  tbe  first  day  of  the 
trial  term  thmreof,  no  defense  had  in  fact  been 
tiled. 

2.  Where,  on  a  given  day  during  the  trial 
term  of  a  rule  nisi  to  foreclose  a  mortgage  on 
realty,  the  rule  was  made  absolute,  no  defense 
having  been  filed,  and  the  defendant  allowed 
about  six  weeks  to  elapse  before  filing  any  plea, 
all  the  Juries  having  in  the  meantime  been  dis- 
charged for  the  term,  there  was  no  error  In  over- 
ruling  a  motion  of  the  defendant  to  set  aside 
the  rule  absolute  for  the  purpose  of  having  a  trial 
upon  the  merits  of  the  case;  and  this  is  true  even 
though  the  plea  set  forth  a  good  defense.  If  the 
Judge  had  any  discretion  in  the  matter,  it  was 
certainly  not  abused  under  the  fiuits  of  this  case. 

(Syllabus  by  the  Conrt) 

Error  from  superior  ootut,  Glynn  connty;  J. 
1a.  Sweat,  Judge. 

Rule  absolute  In  t>^lf  of  F.  E.  Cunning- 
ham, for  the  use  of  the  Brunswick  State  Bank, 
against  Zella  B.  Michelson,  to  foreclose  a 
mortgage.  There  was  a  Judgment  overruling 
motion  to  set  aside  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

The  following  la  the  ofQcial  report: 

At  the  May  term,  1894,  of  Glynit  superior 
court,  a  rule  absolute  to  foreclose  a  mortgage. 
In  behalf  of  Cunningham,  suing  for  the  use 
of  the  Brunswick  State  Bank,  against  Zella 
B.  Michelson  and  Morris  Michelson,  was 
taken.  At  the  same  term,  Zella  B.  Michelson 
moved  to  set  aside  the  Judgment  absolute,  up- 
on the  following  grounds:  Because  it  was  en- 
tered up  before  the  expiration  of  the  term 
next  after  the  rule  nisi  was  granted,  and 
hence  was  premature.  Inasmuch  as  section 
3964  of  the  Code  allows  the  defendant  to  an- 
swer the  rule  nisi  at  any  time  during  the 
term  to  which  It  is  made  returnable.  (2)  Be- 
cause said  cause  was  not  assigned  In  Its 
r^rular  order  for  hearing,  according  to  the 
practice  of  assigning  causes  in  said  court  for 
trial,  and  hence  defendant  was  not  apprised  of 
the  calling  of  the  cause  for  trial,  and  knew 
nothing  of  the  judgment  absolute  against  her 
until  some  days  after  Its  rendition.  Belying 
upon  such  practice  of  the  court,  she  felt  se- 
cured In  ber  rights  to  make  answer  In  the 
case  at  any  time  during  the  May  term,  to 


which  the  rule  nisi  was  made  returnable,  be- 
fore the  time  assigned  for  trial  of  said  cause. 
(3)  She  has  made  and  filed  her  answer,  set- 
ting up  good  and  valid  reasons  why  said  Judg- 
ment should  not  be  made  absolute  against 
her,  reference  to  which  Is  made. 

Hie  motion  to  set  aside  was  heard  upon  the 
following  agreed  state'of  facts:  That  It  has 
been,  and  now  is.  the  practice  in  this  court, 
which  has  prevailed  for  a  number  of  year8» 
to  assign  generally,  upon  the  first  day  of  each 
term  of  the  court,  all  cases  that  are  upon  the 
trial  docket  by  reason  of  defenses  filed  and 
Issues  made  at  each  term  of  the  court  ready 
for  trial,  and  all  litigants  and  witnesses  In 
such  litigated  cases  need  attend  court  only 
upon  those  days  In  which  the  causes  they  are 
Interested  In  are  upon  the  calendar  for  that 
day.  This  assignment  of  litigated  causes  ia 
published  for  the  convenience  of  parties  and 
witnesses,  and  they  must  be  governed  by  the 
calendar,  unless  otherwise  notified.  Xo  cases 
heretofore  for  the  foreclosure  of  mortgages 
had  ever  been  assigned,  but  judgment  abso- 
lute taken  on  the  first  day  or  any  day  during 
the  term  that  plaintiff's  counsel  presented 
rule  absolute;  and  this  cause  was  not  assign- 
ed, and  no  notice  was  given  to  the  defend- 
ant, Zella  B.  Michelson.  of  the  time  that  said 
cause  would  be  heard;  that  the  suit  had 
been  properly  filed,  and  rule  nisi  granted,  ac- 
cording to  law,  and  served  In  tlme^  calling  up- 
on the  defendant  to  pay  the  money  Into  court 
upon  the  first  day  of  the  May  term,  1S»4,  of 
said  court;  that  the  Judgment  absolute  was 
granted  on  May  29th,  during  the  term  of  said 
court;  that  the  defense  to  said  suit  upon 
the  part  of  Zella  B.  Michelson  was  filed  on 
July  10,  1894,  before  the  motion  to  set  aside 
was  filed,  and  after  the  discharge  of  both  the 
grand  and  i>etlt  Juries  for  the  term,  and  said 
defense  was  filed  during  the  May  term  of 
said  court;  and  that  the  defendant,  Zella  B. 
Michelson,  was  not  aware  of  the  granting  of 
said  rule  until  Just  prior  to  the  filing  of  said 
defense.  Thereupon  counsel  for  plaintiff  de- 
murred orally  to  the  granting  of  the  motion, 
upon  the  ground  that,  upon  the  evidence  sub- 
mitted and  the  grounds  alleged  In  the  motion, 
there  was  no  good  reason  presented  why  the 
judgment  should  be  set  aside.  The  court 
overruled  the  motion  to  set  aaldc^  and  t6  ttila 
ruling  movant  excepted. 

Atkinson,  Dnnwody  ft  Atkinson,  tor  plain- 
tUf  in  error.   Goodyear  ft  Kay,  ftv  deCendant 

in  errw. 

HART,  J.  The  official  report  of  the  facta 
of  this  case  Is  sufficiently  full.  The  plaintiff 
In  error  insists  that  the  conrt  erred  in  over- 
ruling her  motion  to  set  aside  the  Judgment 
of  foreclosure  up<m  two  grounds:  (1)  Be- 
cause the  Judgment  absolute  was  premature- 
ly granted;  (2)  because,  under  the  practice 
of  long  standing  in  Glynn  superior  court,  the 
case  should  have  been  first  "assigned,"  be- 
fore final  Judgment 
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The  determination  of  the  first  grmmi  de- 
pends opon  the  constractifm  to  be  glveb  sec- 
tions 8962  and  3964  of  the  Oode.  The  flrat 
proTides  that,  upon  the  filing  of  a  petition  to 
foreclose  a  mortgage  on  realty,  "the  court 
shall  grant  a  role,  directing  the  principal.  In- 
terest and  costs  to  be  paid  Into  court  on  or 
before  the  first  day  of  the  next  term  Immedi- 
ately succeeding  the  one  at  which  snch  mie 
is  granted."  The  "rule  nisi"  requires  the  de- 
fendant to  pay  into  court  the  demand  of  the 
plaintttf  **0B  or  before  the  first  day  of  the 
next  term."  a  copy  of  which  rule  Is  duly  ser^ 
ed  upon  the  defendant  The  defendant  Is 
thns  put  upon  notice  that,  unless  be  shows 
a  Talid  reason  why  the  demand  of  the  plain- 
tur  ahould  not  be  allowed,  the  court  will  es- 
ter up  Judgment  in  conformity  with  the  pe- 
tition; and  he  is,  we  repeat,  called  upon  to 
pay  the  money  Into  court  "on  or  before  the 
first  day  of  the  next  socceedliig  term."  The 
caae  is  very  plain  thus  far,  and  whatever 
confusion  msy  arise  grows  out  of  section 
3964.  After  proTldiug  for  serylee,  it  de- 
clares that  "the  mortgagor  or  his  special 
agent  or  attorney  may  appear  at  the  term  of 
the  court  at  which  the  money  is  directed  to 
be  paid,  and  file  his  objections."  eta  It  was 
insisted  by  the  able  counsel  for  the  plaintiff 
in  error  that  the  mortgagor  was  entitled  to 
file  his  defense  at  any  time  during  the  second 
term,  and  that,  therefore,  he  was  allowed  the 
whole  of  that  term  within  which  to  do  so. 
The  rule  requires  him  to  pay  by  a  particular 
day,  but  it  was  argued  that  the  statute  pro- 
Tldlng  for  his  defense  glres  him  any  day 
daring  the  term  to  give  his  reasons  for  not 
paying.  I  do  not  think,  by  a  fair  construc- 
tion, the  statute  means  that  The  majority 
of  this  court  are,  however,  content  to  say 
that  In  this  particular  case,  surrounded  by 
tta  own  peculiar  facts,  there  was  no  abuse 
of  discretion  by  the  Judge  below  in  refusing 
to  open  the  Judgment  maUng  the  rule  abso- 
lute. It  may  be  said  (I  trust,  with  becom- 
ing modesty)  tliat  I  am  prepared  to  go  fur- 
ther, thus  manifesting  a  courage  bom,  per- 
haps, of  Inexperience,  and  to  hold  that  ev^ 
mort^gor  who  has  be^  regularty  served, 
and  who  permits,  through  his  laches  and  In- 
attention, a  Judgment  absolute  in  default  to 
be  entered  up  against  him,  after  the  first, 
di^  of  the  trial  term,  upm  a  regular  call  of 
the  docket,  Is  forever  thereafter  bound  by 
that  Judgment.  He  has  had  his  day  In  court, 
— at  least,  he  has  had  opportunity  to  be 
taeard,~and  has  chosen  to  disregard  it  There 
are,  of  course,  many  Judgments  by  default 
which  the  court  in  the  exercise  of  a  sound 
discretion,  may  set  aside;  but  the  reasons 
for  so  doing  are  generally  reckoned  to  be  of 
a  proridential  nature,  or  founded  upon  ex- 
cuses standing  <hi  a  similar  footing.  Judg- 
ment tfT  default  In  consequence  of  negligence 
carries  the  case  beyond  the  discretion  ot  the 
Jndge.  Uy  insistence  Is  that  this  case  did 
not  tell  within  that  class  of  cases  in  whldi  It 
was  contemplated  that  the  Judge  should  ex- 
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erdse  any  discretion.  I  think  that  section 
3964  (which  says,  "The  mortgagor,  his  special 
a^nt  or  attorn^,  may  appear  at  the  term,'' 
and  file  his  defense),  at  most  only  means  he 
may  file  his  defense  at  the  term  when  his  case 
Is  regulariy  called  for  trial;  that  is,  at  any 
time  during  the  term  before  or  when  his  case 
is  called  for  trial,  but  not  afterwards.  If 
this  is  not  the  law,  then  a  mortgagor  could 
sit  in  the  courthouse,  bear  his  case  called, 
by  his  silence  permit  Judgment  to  be  entered 
up  against  him,  wait  until  the  Juries  were , 
discharged  for  the  term,  and,  Just  before  the 
Judge  ordered  an  adjournment  puli  from  tils 
pocket  an  answer  or  plea,  setting  up  a 
defense,  which  may  be  without  merit  s^d 
thus  work  a  six  mouths'  continuance,  to  the 
great  discomfiture  of  the  plalntUF,  his  cred- 
itor. The  better  practice,  where  mortgages 
are  to  be  resisted,  is  to  file  the  defense  on 
the  first  day  of  the  term  when  allowable,  or. 
at  least  when  the  case  Is  sounded'  for  trial 
on  the  regular  call  of  the  do<^et  To  wait 
longer  is  hazardous,  and,  perchance,  may  be 
fatal. 

As  to  the  second  contention  of  the  plaintiff 
in  error,  vis.  that  the  Judgment  should  have 
been  set  aside,  because  this  case  bad  not 
first  been  assigned  for  trial  upon  a  day  cer- 
tain, we  think  that  too,  is  without  merit 
From  the  bill  of  exceptions  It  doett  uoi  ap- 
pear that  cases  In  which  no  issue  has  been 
formed  had  ever  been  "ashlgned"  In  Qlynn 
superior  court  Only  litigated  cases  were 
so  treated.  This  case  was  in  default  the 
moment  when  called,  and  no  defense  filed. 
It  would  not  therefore,  fall  within  the  rule 
ctmtended  for  by  plalntlflj  In  error. 

EV>r  these  reasons,  we  do  not  think  the 
court  below  erred  in  refusing  to  open  the 
d^ault  or  to  set  the  plainttfTs  jod^ent 
aside.   Judgment  afllrmed. 

ATKINSON.  J.,  being  disqualified*  HART, 
J.,  was  dwrignstnrt  to  preside  In  Us' stead. 

(97  Oa.  408) 

HABBIS  v.  8TATB. 

(Snpreme  Court  of  Oeorgia.  Feb.  7,  1896.) 
BcFTiciuiCT  or  Btidifob— Nsw  TaiAir-Coans 

DAKOb 

There  was  do  abuse  of  discretion  In  oras 
mlins  the  motlou  for  a  continaance.  The  new- 
l7-diBcovered  evidence  was  not  snob  as  ought  to 
have  iwoduced  a  diffneid  result  Tbe  evuenoe 
for  the  state  warranted  the  verdict,  and  then 
was  no  error  In  denying  a  new  tiiaL 
(Syilabos  by  the  Court) 

Error  from  superior  court  Meriwether 
ceuQty;  S.  W.  Harris,  Judge. 

Louvenia  Harris  was  convicted  ot  sdling 
liquor  without  a  llcenss,  and  brings  srror. 
Affirmed. 

The  followtaig  Is  tike  <^cial  rc|>ort: 

The  plaintiff  In  error,  a  n^ro  woman,  was 
convicted  of  retailing  spirituous  liquor  with- 
out license.  She  moved  for  a  new  trial  on 
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the  genenl  ftoimda,  tor  omr  In  OTerrnUng 
her  modon  (or  a  contlnTianea^  and  tor  newly- 
dlacovered  evidence.  It  ivpeara  that  she 
kept  a  restaurant,  In  vhlcb  bnslnen  she  was 

assisted  hj  another  woman,  Janie  Pair,  and 
by  a  boy  about  12  years  old.  W.  L.  Oole  tes- 
tified that  he  went  into  the  restanrant  (It  be- 
ing dark),  and  asked  a  woman  aboot  the  size 
of  defendant  if  she  had  any  whisky.  She 
told  him  to  look  in  the  athet  room.  In  the 
bnr^n  drawer.  H9  did  so,  polled  open  the 
drawer,  got  oat  a  bottle  of  com  whisky,  and 
took  a  dram,  after  which  he  threw  10  cents 
iqion  ttie  table  and  wait  ouL  He  went 
again  on  the  same  day.  and,  without  saying 
anything,  repeated  his  performance,  handed 
the  woman  a  quarter,  and  she  returned  him 
18  cents  In  change.  Defendant  stated,  in 
substance,  that  the  whisky  belonged  to  Jesse 
Cole,  brother  of  the  witness  before  mentioned; 
that  she  nerer  sold  a  drop  of  whisky  in  that 
house,  etc  Jesse  Cole  testified  that  he  bad 
no  whisky  in  the  defendant's  drawer.  The 
newly-dlscorered  erldence  was  to  the  effect 
that  two  witnesses  saw  Jesse  Cole  bring  a 
flask  of  whisky  Into  the  restaurant  One  of 
them  swore  that  Cole  put  It  in  the  safe,  and 
tcdd  defMidant  not  to  let  any  one  trouble  It, 
unless  Ms  brother  came  In  for  It.  The  other 
swore  that  Cole  handed  the  fiosk  to  deponent, 
and  asked  him  to  put  it  away  for  him,  and 
d^onent  put  It  behind  the  washstand.  There 
Is  no  showing  as  to  the  character  or  credibil- 
ity of  these  witnesses.  The  showing  'for  a 
continuance  was  by  the  testimony  of  defend- 
ant ttiat  Janle  Pair  was  at  home,  sick;  that 
defendant  expected  to  have  her  testimony  at 
the  next  term,  and  would  rather  get  her  tes- 
timony, and  expected  to  prove  by  her  tliat 
she  "didn't  »eU  tbat  man  no  whisky."  Her 
counsel  testified  that  he  took  out  no  sub- 
poena for  the  absent  witness  until  the  morn- 
ing of  the  trial,  which  was  as  soon  as  he 
found  out  the  fact  It  appeared  that  the  boy 
who  stayed  in  the  restaurant  bad  not  been 
subpoenaed. 

McLanghlln  &  Jones,  for  plaintiff  In  error. 
T.  Atkinson,  Sol.  Gen.,  and  J.  M.  Terr^ 
fbr  the  SUte. 

PBB  OUBIAH.   Judgment  affirmed. 


<>1  Ok.  417) 

MILLS  V.  HTJDGINS. 
(SupreiDe  Court  of  Georsia.    Feb.  7,  ISMl) 
Xaxkibd  Woiuh— TKAiTsrsB  or  PaopsaTT— 

Vl  LID  ITT. 

It  plainly  aopearing  that  the  property  of 
the  plaintiff,  s  married  woman,  was  given  ap  by 
her  for  the  pnrpose  of  Buppreasins  a  criminu 
prosecntion  agamst  her  haaband  ana  son,  and  to 
settle  a  debt  due  by  the  huaband.  she  was  en- 
titled to  maintain  an  action  for  its  recovery 
aeaiDft  the  persoti  who  thus  took  it  from  her. 
llie  evidence  demanded  a  finding  in  her  favor, 
and  the  judgment  for  the  defendant,  rendered  by 
the  judge  without  a  joiy.  was  totally  vneap- 
ported. 

(SyllaboB  by  the  Conzt4 


BirAv  from  dtjr  eonrt  ct  Ds  Ealb;  H.  (X 
Jones,  Judge. 

Actum  by  Emma  Ums  against  Hamiln 
HudglnsL  There  was  a  judgment  for  defend- 
ant, and  plaintiff  brings  error.  Beversed. 

Ths  following  is  the  oDdal  report: 

Emma  Mills  sued  Hamlin  Hudgins  for  a 
dark  dnn-cok»red  cow  about  10  years  old.  and 
a  light  dun-cdored  hdfer  about  16  months 
(dd.  The  case  was  tried  by  the  Judge  below 
without  a  Jury,  who  found  for  the  defendant 
Plaintiff  moved  for  a  new  trial  upon  the  gtai- 
eral  grounds,  and,  her  motion  being  overruled, 
excepted.  Upon  the  trial,  plaintiff  put  In  evi- 
dence the  original  demand  for  the  cows  sued 
for.  Plaintiff  testified:  She  owned  the  two 
cows.  They  were  taken  from  her  possession 
In  March,  m85,  by  defendant  The  cow  was 
given  her  by  her  son  Moees  Ulll,  who  worked 
for  Mr.  Thomas  Wallace  in  1884,  and  who 
took  the  cow  from  Mr.  Wallace  for  part  of  his 
hire.  She  hired  her  son  to  Wallace,  and  was  to 
get  his  hire,  or  part  of  It  herself,  and  the  cow 
was  gotten  in  that  way.  Moses  was  b^  son 
by  her  first  husband.  The  heifer  sued  for  was 
the  calf  of  a  cow  which  died  the  first  of 
1894.  Her  present  husband,  Berry  Mills,  gave 
this  cow  to  her  some  five  years  ago,  and  she 
claimed  the  heifer  as  hers  by  reason  of  its 
motber  being  hers.  The  cow  sued  for  is 
worth  some  $20.  The  heifer  is  half  Jersey, 
and  worth  $25  or  $30.  She  gave  Mr.  Camp- 
bell a  mortgage  for  915  some  time  in  1894,  to 
get  of  him  supplies  for  herself  and  family, 
but  the  mortgage  was  paid  off  long  before 
defendant  got  the  two  cows.  She  did  not 
owe  anything  on  the  mortgage  then,  and  did 
not  consent  that  the  cows  should  be  taken  by 
defendant  on  the  mortgage  debt  Her  son 
Moses  and  her  son  Israel  testified  for  plain- 
tiff, corroborating  her  as  to  the  ownership  of 
the  cattie.  Thomas  Wallace  testified:  He  had 
Moses  Hill  hired  foir  1U94.  Hired  him  from 
his  mother,  the  plaintiff,  (tne-haif  of  Moses* 
hire  was  to  go  to  his  mother,  and  the  other 
half  to  Moses.  Witness  sold  to  Moses  and  his 
moth»  the  cow  sued  for,  at  $15,  and  the  cow 
went  as  part  payment  for  the  hire  of  Moses. 
He  considered  the  cow  worth  $15.  Plaintiff 
got  the  cow  some  time  In  the  spring  of  lifi>4. 
— Bocta  after  her  other  cow  died.  Berry  Mills 
testified,  corroborating  the  testimony  of  his 
wife  as.  to  her  ownership  of  the  cattle,  and 
as  to  the  way  she  got  them.  Further:  He 
did  not  sign  tiie  mortgage  given  by  bis  wife 
to  Campbell.  That  mortgage  was  paid  off 
while  Oampbdl  had  It  and  long  before  de- 
fendant got  possession  of  the  cows.  Witness 
owed  Campbell  $23.30  for  balance  of  sup- 
plies witness  got  of  him.  This  was  what  was 
due  on  It  when  Campbell  foreclosed  bis  lien 
for  said  supplies.  Plaintiff  did  not  sign  the 
lien  contract  toe  supplies.  Aft^  OampbeU 
foreclosed  his  lien,  Lanceford,  constable,  lev- 
ied It  on  witness'  crop,  and  sold  a  part  of  the 
crop,  and  let  the  other  part  waste.  Witness 
palA  the  mortgage  given  to  Campbell  by  his 
wife  out  of  his  crop.  In  the  Sail  of  1894,  as 


Digitized  by  Google 


GftJ  BLITCH  «.  EDWABDS.  147 


tbe  cotton  wM  gatbevd  and  sold.  His  wife 
controlled  tier  boys'  labor,  and  got  It.  Wit- 
ness had  two  sons  by  his  former  wife,  and  all 
the  &jnlly.  consisting  of  wife  and  her  chil- 
dren and  wltnesA,  lived  together,  and  all  con- 
tributed to  their  support  Defendant  testified: 
Berry  Mills  Uved  with  blm  In  vm,  and  he 
stood  Mills'  security  for  snppllee;  that  Is,  he 
took  Mills'  obligation  for  $75  or  $80  for  sup- 
plies, and  transferred  and  Indorsed  It  to  Gamp, 
bell,  and  Mills  got  the  supplies  on  it  Camp- 
bell also  took  a  mortgage  from  idalntlfl  for 
$15  to  get  supplies,  and  witness  thinks  Berry 
Mills  signed  thla  mortgage.  In  the  fall  and 
winter  of  1894,  witness  went  with  Berry,  and,  ■ 
when  they  sold  cotton,  had  the  same  credited 
on  the  obllgatlous  Campbell  held  against  Ber- 
ry and  plain tiCC.  All  was  paid  on  said  obliga- 
tions bnt  about  $23.  When  CampbeU  fore- 
cloeed  on  his  lien  for  supplies  made  by  Berry 
to  witness,  and  transferred  as  above  men- 
tioned, Campbell  transferred  the  foreclosed 
lien  to  witness,  who  had  It  levied,  had  the 
property  of  Berry  Mills  sold,  and  got  Bome 
money  on  It  Witness  bid  the  property-  in. 
The  lien  pai>ers  and  m(»lgage  were  lost  Aft- 
er the  property  had  been  levied  on,  witness 
sued  out  two  warrants  against  Berry  and  his 
son  for  taking  some  of  the  com  that  was 
covered  by  Campbell's  lien,  and  had  them  ar- 
rested. He  agreed  to  release  them  if  they 
would  pay  -the  balance  due  on  the  claims 
transferred  to  him  by  Campbell,  when  plain- 
tiff surrendered  or  gave  the  two  cows  sued 
for  to  witness,  which  be  took  In  satisfac- 
tion of  said  claims,  he  paying  the  coat  of  the 
warrants,  and  the  criminal  cases  were  drop- 
ped. Did  not  think  the  two  cows  were  worth 
over  $12;  sold  them  some  weeks  afterwards 
for  $12.  Lanceford,  constable,  testified:  He 
levied  the  lien  fi.  fa.  on  the  com,  cotton,  etc, 
and  sold  it  for  a  little  over  $20.  Hudglns 
bought  it  in,  and  paid  the  costs.  Witness 
served  the  warrants,  and  Uudgins  said  that 
if  Mills  and  his  son  would  pay  the  balance 
due  him,  be  would  discharge  them.  Plaintiff 
was  very  anxious  to  have  them  discharged, 
to  which  Hudgina  agreed,  and  took  the  cow 
and  calf  sued  for  In  satisfaction  of  his  claim, 
paid  the  costs,  and  dropped  the  prosecution. 
She  agreed  the  cows  might  go  in  that  way. 
The  cows  were  not  worth  over  $12  or  $15. 
Campbell  testified:  Some  time  in  the  first 
of  18&4,  Hudglns  transferred  a  lien  contract 
made  by  Berry  Mills,  by  Indorsement,  to 
witness,  for  Berry  to  get  supplies,— about  $60, 
—and  witness  let  Berry  have  supplies  on 
It  Some  time  In  the  summer  of  1804,  plain- 
tiff made  another  mortgage  to  wltnesa  for 
$15,  to  get  supplies  for  herself  and  family. 
Witness  thinks  Berry  signed  it  with  her,  but 
la  not  certain.  The  mortgage  covered  the  cow 
sued  for.  Payments  were  made  on  the  mort- 
gage until  it  was  paid  and  canceled.  Berry 
paid  on  the  lien  given  In  the  spring  for  sup- 
plies imtil  It  was  reduced  to  about  $23.  Wit- 
ness foreclosed  it  in  the  winter,  and  transfer- 
led  it  to  Hudglns.   Then  was  fartha  evi- 


dence for  defendant  that  tbe  cows  were  wortii 
some  $12  or  $14. 

J.  N.  Glmn  and  W.  M.  IfoniBcni,  to  plain- 
tlfl  In  ormr.  J,  A.  Wln^,  for  defendant  to 

FEB  OUBIAM.  Judgment  xerened. 


(K  oa.  nn 
BUTGH  eC  aL  T.  BDWABDS. 
(Snpreme  Court  of  Oeoti^a.   Jn^  IS,  189&) 

OOHTEAOT  —  COKBTRDOTION  —  VXHDOB  AHD  PUB- 

ORUiK— RsBOiBSioir- Rioara  or  PoBOB.LBaB. 
Where  one  enters  into  the  powesalon  o£ 
land  under  a  written  coatmct  with  the  owuer,  by 
the  terms  of  which  it  is  agreed,  upon  his  part, 
that  be  will  pay  to  the  owner  a  certain  sum,  de- 
nominated  as  "rent"  and  at  the  same  time  ex- 
ecutes to  the  owner  his  promipsory  note  for  cer- 
tain other  sums,  designated  as  "parchase  money 
for  land,"  it  being  stipulated  in  the  written 
agreement  above  mentloiud  that  payment  of  rent 
should  not  be  required  in  the  event  of  the  pay- 
trieut  of  the  pnrchase-money  note  first  to  become 
due,  and,  fntthei,  that  upon  the  paymeut  of  such 
first  note,  the  owner  would  execute  to  the  person 
BO  entering  a  bond  for  titles,  but  reseOrvma  in 
himself  no  right  of  entry  in  the  event  of  a  failure 
to  pay  any  one  of  the  notes, — such  a  contract  oon- 
Btitutes  a  contract  of  sale  and  not  a  contract  ot 
rental,  the  position  of  the  person  entering  there- 
under was  thai  of  a  purchaser  and  not  a  tenani, 
and  if,  upon  defanlt  m  payment  of  the  purchase 
money,  tne  owner  elects  to  rescind  the  whole 
agreement  and  summarily  evicts  the  purchaser, 
the  latter  is  entitled  to  recover,  hi  an  apiwoprlate 
action,  any  sums  paid  as  purcnaae  money  m  ad- 
vance of  the  execution  of  the  written  agreement 
and  notes,  and,  in  addition  thereto,  anch  expenses 
as  may  have  been  incurred  by  him  in  making  nec- 
eraory  improvementa  during  the  time  of  his  pob- 
8t«sioa,  less  tiie  value,  according  to  the  agree- 
ment, of  the  premises  for  rent 

(Syllabus  by  tht  Court) 

Error  from  superior  court  Bulloch  county; 
C.  C.  Smith,  Judge. 

Action  by  W.  H.  Edwards  against  Blltch  & 
Newton.  There  was  a  judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

The  following  Is  the  official  report: 

On  October  21,  1889,  defendants  sold  phiin- 
tiff  certain  land  at  the  price  of  $500,  he  paying 
them  $150  cash,  and  giving  them  his  three 
notes  for  the  balance,  due  November  15, 1800, 
1891,  and  1882,  and  taking  their  bond  for  UUe. 
On  February  15,  1802,  he  having  paid  neither 
of  the  notes  that  had  fallen  due,  the  bond  and 
notes  were  canceled,  and  a  new  contract  was  . 
made  between  the  parties,  whereby  plaintiff 
gave  defendants  his  two  notes,  for  $195  each, 
due  November  1, 1892,  and  1803,  each  reciting 
that  It  was  "for  the  purchase  money  of  land," 
and  a  written  instrument  was  executed  by 
him  and  them,  in  substance  as  follows:  De- 
fendants, a  firm  doing  a  general  mercantile 
business,  "obligate  to  furnish"  to  plaintiff  the 
land  In  question,  and  he  binds  himself,  his 
heirs,  executors,  and  administrators,  to  pay 
to  defendants  "fifty  dollars  rent  for  said  land 
for  the  year  1892,"  and  it  Is  further  agreed 
that  If  plaintiff  shall  pay  to  defendants,  the 
two  notes  for  $195  each,  "there  will  be  no  rent 
charged,  ^vlded  the  above  two  notes  are 
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paid  In  full  at  maturity,  iiicludliig  all  interest; 
but.  In  case  the  eaid  W.  H.  Edwards  [plaln- 
tifl]  fall  or  refuse  to  meet  tbe  aboTe-mention- 
ed  notes,  I  do  liereby  bind  myself,  heirs,  and 
execotois,  to  pay  rent  on  said  land  as  before 
mentioned,  and  that  all  crops  that  may  be 
grown  on  said  place  of  said  BUtch  &  Newton 
[defendants]  this  year  (1882),  which  I  ac- 
knowledge renting  from  them  with  the  priv- 
ilege of  buying,  shall  be  subject  to  the  rent 
and  all  adTancemeuts  made  or  which  may  be 
made  to  me  bysaid  BUtch  &,  Newton.  It  is  fur- 
ther agreed  to,  also,  that  If  I,  the  said  W.  U. 
Edwards,  do  pay  to'  tbe  said  BUtch  &.  New- 
ton all  advancements  that  they  have  made  or 
may  malce  to  me  this  year  (1892),  and  then 
toider  to  them  one  hundred  and  nlnety-flve 
dollars  for  note  dne  November  1st  next,  which 
is  payment  of  said  land,  that  there  stiail  be  no 
rent  claim.  And  we,  BUtch  &.  Newton,  do 
acknowledge  this  contract,  provided  the  said 
W.  U.  Edwards  pays  up  all  his  advancements, 
both  merchandise  and  guano  accounts,  for 
this  year  (1892),  and  upon  paying  said  note, 
falling  due  November  1st  next,  for  one  hun- 
dred and  ninety-flve  dollars,  we,  BUtch  & 
Newton,  do  bind  ourselves  to  give  to  said  W. 
H.  Bdwards  a  bond  for  titles  after  settlement 
In  foil  for  all  guano  and  merchandise  ao 
counts  for  this  year,  which  has  been  or  may 
be  hereafter  made  during  this  season."  Un 
December  20,  1892,  plaUitiff  having  failed  to 
pay  the  first  of  the  $195  notes,  and  not  hav- 
ing paid  any  rent,  defendants  sold  tbe  land 
to  one  Branson,  and  demanded  of  plaintiff  a 
surrender  of  possession  by  January  1,  1893. 
This  not  having  been  acceded  to,  they  sued  out 
a  dlsposBCBSory  warrant,  under  which  plain- 
tiff was  ejected  from  tbe  premises.  He  there- 
upon brought  his  action  to  recover  tbe  amount 
of  money  he  had  paid  defendants  on  the  pur- 
chase price,  and  the  value  of  the  improve- 
ments he  had  put  upon  the  land.  He  ob- 
tained a  verdict  for  9190  principal,  with  in- 
terest from  January  6, 18(3;  and  defendants' 
motion  for  a  new  trial  was  overruled.  Tbe 
motion  alleges  that  the  verdict  Is  contrary  to 
law  and  evidence,  and  that  the  court  erred  in 
charging  the  Jury  "that,  under  the  terms  of 
tbe  contract,  the  plaintiff  held  that  land  as  a 
pntchaser,  and  that,  U  defendants;  BUtch  & 
Newton,  dispossessed  him  under  a  warrant 
without  his  consent,  that  would  be  such  a  re- 
sdssion  on  their  part  that  they  would  be 
tbrown  badt  to  his  OTigfual  position,  and  If  he 
had  paid  any  money,  or  made  any  Improre- 
ments,  he  would  be  entitled  to  secure  It  back, 
after  deducting  therefrom  the  value  of  the 
property  for  rent  for  the  time  he  occupied  It." 

Hines  &  Hale  and  Brannen  &  Moore,  for 
pl^tlffs  in  error.  H.  B.  Strange  and  B.  Z^ee 
Moore,  for  defendant  In  encff , 

ATKINSON,  J.  The  facts  necessary  to  a 
clear  understanding  of  this  case  are  stated  In 
the  official  report.  The  first  great  essential 
in  the  Intei^etetioa  of  contracts  la  to  arrive 


at  what  was  tlie  real  intention  of  the  parties. 
Where  the  contract  is  in  writing,  the  intention 
of  the  parties  must  be  arrived  at  by  consid- 
ering the  legal  effect  of  the.  language  wliicfa 
they  employ.  If  this  language  be  ambiguous, 
parol  evidence  is  admissible  to  explain  the 
ambiguity.  If  the  contract  between  Che  par- 
ties consists  of  a  series  of  written  instruments, 
It  Is  necessary.  In  order  to  arrive  at  its  real 
meaning,  that  these  instruments  be  construed 
together;  and,  applying  this  latter  rule  to  tbe 
contract  now  under  consideration,  we  have 
no  difficulty  In  concluding  that  the  contract 
upon  which  tbe  plaintiff  brought  this  action 
was  a  contract  for  the  purchase  of  the  land 
from  the  possession  of  which  he  was  expeUed, 
and  not  a  contract  of  tenancy.  It  is  true  that 
there  Is  some  language  employed  Inthewritten 
contract  under  review  which  would  seem  to  In- 
dicate that  the  relation  of  landlord  and  ten- 
ant was  intended  to  be  established  thereby, 
for,  among  other  statements  in  It,  will  be 
found  one:  "I  acknowledge  renting  from 
them,  with  the  privilege  of  buying."  Standing 
alone,  this  would  seem  to  Indicate  that  there 
was  a  contract  of  rental  only  between  tbe 
parties,  and  that  tbe  relation  of  landlord  and 
tenant  was  estabUshed  thereby.  But,  view- 
ed in  the  light  of  the  other  papers,  and  the 
circumstances  preceding  the  execution  of  this 
contract,  we  think  this  statement  Is  quallfled. 
It  will  y»  observed  that  there  was  a  contract, 
in  the  first  instance,  for  the  sale  of  this  land 
by  tbe  defendants  to  this  plaintiff  at  a  stipu- 
lated price,  he  paying  therefor  the  sum  of 
$150  In  cash,  and  giving  certain  notes  for  tbe 
balance  of  the  purcliase  money,  and  the  de- 
fendants executing  to  him,  in  turn,  a  hood 
for  tities.  Default  was  made  in  tbe  paymeat 
of  one  of  these  notes,  and  they  thereupon 
made  a  new  contract,  for  the  purpose,  as  one 
of  the  defendants  expressed  it  of  giving  tbe 
plaintiff  more  time  for  the  payment  of  the 
purcliase  money.  Upon  the  execution  of  this 
new  contract,  the  old  notes  were  surrendered, 
and  together  with  them  the  bond  for  titles; 
but  the  plaintiff  then  and  there  made  and  ex- 
ecuted and  deUvered  to  tbe  defendants  Uifl 
two  promissory  notes  for  $lfKS  each,  condi- 
tioned to  be  payable,  respectively,  on  the  Ist 
day  of  November  1802  and  1893,  each  of  these 
notes  containing  the  significant  recital  that 
they  were  given  for  the  purchase  money  of 
land.  The  contract  Itself,  as  stated  in  the  rec- 
ord, aside  from  the  promissory  notes,  contsios 
a  recital,  though  thore  was  a  stipulation  for 
the  payment  of  $50  rent,  that,  In  the  event  the 
notes  were  paid,  then  no  rent  would  be  cbar^ 
ged.  It  Is  difficult  for  na.  In  reading  tbls  con* 
tract,  to  determine  whethw  It  was  a  contract 
really  designed  to  secure  the  payment  of  a 
store  account,  or  whether  the  defendants  in- 
tended to  treat  it  as  a  contract  of  rental.  At 
all  evaita,  the  plaintiff  entered  under  a  con- 
tract ot  purchase.  He  paid  a  certain  amount 
<tf  the  purchase  money.  This  new  contract 
was  entered  into,  and  the  defendants  accepted 
his  notes  for  the  purchase  money  of  that 


Digitized  by  Google 


Oil) 


KYLB  «.  CHATTAHOOCHEE  NAT.  BANK. 


140 


land.  It  la  not  mtty  written  contract,  which 
.  xam  tin  mad  **r»t"  bj  vaj  ixt  deMTiptlaa  of 
aoms  to  be  paid  for  the  nao  of  the  property, 
that  creates,  In  cases  of  peraonal  property,  a 
eaae  of  baUment,  nor,  In  caae  of  real  estate,  a 
case  of  landlord  and  tenant  To  determine 
what  tbe  real  status  between  the  parties  Is. 
It  Is  necessary  to  look  behind  mere  technical 
terms  ranployed  In  drawing  a  contract,  and 
gather  ftom  the  whole  Instmment  what  was 
the  real  legal  relation  established  between 
tbem.  A  Talnable  dlscosalon  of  this  doctrine 
will  be  foond  In  the  opinion  of  Chief  Justice 
fflmmons,  then  associate  Justice,  in  the  case 
of  Hays  T.  Jordan,  8S  Oa.  741.  U  8.  B.  833. 
There  was  no  agreement  upon  Uie  part  of  this 
plaintiff  to  surrender  possession  in  default  of 
the  payment  of  the  snmil  due  upon  his  prom- 
issory notes,  nor  did  he,  in  tact,  snrrendo'  pos- 
•essliML  Upon  tbe  contrary,  the  defendants 
ftndUy  expelled  him.  If  he  waa  In  as  a  pmv 
idiasar,— and  that  he  was  we  do  not  think  la 
open  to  serlons  question  in  this  ea8e,~then  the 
defendants,  hsTlng  become  of  default  in  the 
payment  eS  pmchase  money,  elected  to  treat 
the  contract  as  at  an  end,  and  expel  him  from 
the  premlaee,  he  was  at  least  entitled  to  recoT- 
er  the  purelasa  moaej  actually  paid  by  him 
In  the  first  Instance,  and  the  value  of  such  Im- 
proTements  as  be;  as  a  purchaser,  had  placed 
upon  tbe  land  substantial  in  their  nature,  and 
which  toid  to  enhance  the  value  of  the  prop- 
Mty,  iMs  the  value  of  the  premises,  accord- 
ing to  the  agreement,  for  rent  In  other 
words,  when  the  defendants  took  possesfllon 
and  expelled  him,  they  did  not  necessarily  for- 
feit the  value  ct  the  premises  for  use  and  oc- 
eupatl<Hi,  nor  did  the  plaintiff  forfeit  the  pur- 
chase mcHi^  paid  and  the  value  of  tbe  im- 
IvDvementa.  An  accounting  should  have  been 
taken  as  between  the  two,  and  a  Judgment 
mdered  accordingly.  The  verdict  in  this 
case  la  In  accord  with  the  principles  h«reln 
annonnced,  is  supported  by  tbe  evidence,  and 
the  trial  Judge  did  not  err  In  refusing  to  grant 
a  new  trlaL   Judgment  affirmed. 

IdTHFSJXT,      not  presiding. 


{SBOa.«ID   

KYLB  V.  GHATTAHOOCHSB  NAT. 
BANK. 

(Supreme  Court  of  Georgia.    Aug.  IS,  1895.) 
Mortgages  —  Poreclosdrb—  Appoktionweht  or 

PaOCaRDS— DRAPT— EQ-JITABLa  AsS[GNIIB.tT 
—  RBPtBBlfORS— INRTKOCTIONS. 

1.  Where  a  promissory  note  Is  drawn  by  one 
person  for  the  accommodation  of  another,  and 
BDch  note,  together  with  like  papers  drawn  by 
other  persons  to  th#  order  of  the  same  payee, 
and  otner  dieses  Ir  action  upon  open  aceoont  doe 
to  the  payee,  are  by  him  aasigned  to  secure  the 
payment  of  as  indebtedness  ay  him  to  yet  an- 
otiter  person,  which  seversl  items  of  Indebtedness 
are  eSdb,  before  asrignment  severally  secured 
1^  a  mortgage  executed  by  the  payee  of  sodt 
note  to  anch  other  person,  i^n  the  undnstand- 
iBg  between  the  mortgagor  and  the  mortgagee 
that  the  patpoae  of  ue  mortgage  waa  to  save 
taannleas  aidi  accommodation  nuker,  as  weO  as 


to  secnre  tbe  mortgagee.— the  mortgage  contain- 
ing no  direction  as  to  the  apprcvnatbo  of  tht 
moneys  arlsiag  from  a  fbrecuaure  thereunder, 
and  no  other  direction  being  given  as  to  Imw, 
and  tn  what  manner,  each  moneys  shall  be  ap- 
propriated to  such  several  Items  of  Indebtedness, 
—the  law  will  eo  direct  the  anmniriation  to  such, 
items  of  the  secured  indehtedness  as  to  give  the 
accommodation  maker  the  benefit  of  the  security 
afforded  by  the  mortgage,  and.  to  that  end.  wiu 
apportion  the  money  realised  from  the  foredo. 
sure  ratably  among  tbe  several  items  secured. 
Section  28G9  of  the  Code  Is  appUcable  only  hi 
cases  of  voluntary  payments  by  ttie  debtor. 

2.  While  one  of  such  original  debtors,  by  ac- 
commodation note,  has  the  riRbt  to  consent  that 
the  mortmgee  shall  apply  to  the  discharge  of  the 
debt  due  by  another  or  such  original  delitors  that 
portion  of  the  general  fund  which,  under  the  rule 
alxrre  stated,  would  otherwise  be  an>ropriated  to 
tbe  payment  of  the  former's  debt;  yet.  where 
the  evidence  is  silent  as  to  any  sn«3i  consent,  U 
is  error  for  the  court  to  give  to  the  Jury  instruc- 
tions based  upon  such  theory. 

3.  In  a  contest  between  creditors  generally, 
some  secured  and  others  unaecured.  If  a  secured 
creditor,  who  has  taken  a  mortgage  upon  the 
propwty  of  the  debtor,  given  to  secnre  the  pay- 
ment of  accommodation  paper  drawn  in  favor  of 
the  debtor,  and  delivered  by  tbe  latter  as  collat- 
eral, in  order  to  compound  with  unsecured  cred- 
itors, surrenders  his  priority  of  lien  upon  a  por- 
tion of  the  proceeds  arising  frcnn  the  sale  of  tha 
property  of  tb<>  principal  debtor  mortgaged  to  se- 
cnre such  accommodation  paper,  he  will  thereaft- 
er, in  the  settlement  of  his  demands  upon  such 
paper  held  as  tt>llatera1,  be  held  to  nccount  to 
such  debtors  to  the  ettent  of  his  lien  thus  aban- 
doned  to  other  unsecured  creditora. 

4.  A  draft  drawn  generally  by  a  debtor  to 
^e  order  of  bis  creditor,  in  part  settlement  of  an 
open  account,  which  account,  tt^ether  with  other 
debts,  baa  been  secured  by  a  mortgage,  is  not  of 
itself,  alone,  an  appropriation  of  money  in  tbe 
drawee's  handa;  and  if.  before  Its  acceptance 
and  payment,  ail  funds  of  tbe  drawer  in  the 
drawee  B  hands  are  assigned  to  the  holder  of 
such  draft  and  accepted  by  him  as  additional 
security  for  the  payment  of  tbe  entire  account  of 
which  the  draft  represents  a  part,  as  well  as  se- 
cnritT  for  the  payment  of  other  debts  also  se- 
cured by  the  assignment  of  such  fund,  the  amount 
of  the  account  represented  in  the  draft  will  not 
be  given  s  preference  in  the  apportionment  o{ 
the  fuod  amouff  the  various  debts  to  secure  the 
payment  of  which  It  was  aartgned. 

(Sylhibus  by  the  Court) 

Error  tram  dty  coort  of  Odombns;  J.  U 
Wmis.  Judge. 

AcUon  the  Chattahoochee  National  Bank 
agaliwt  James  P.  Kyle  on  a  note.  Tbwe  was 
a  Judgment  for  plaintiff,  and  defendant  brings 
error.  Be  versed. 

HcNelll  A  Levy  and  Braunon,  Hatcher  & 
Martin,  for  plaintiff  In  error.  U  P.  Garrard 
and  T.  T.  Crawford,  for  defendant  In  error. 

ATKINSON,  J.  The  Paragon  Bfanufactur- 
Ing  Company  was  Indebted  to  the  Chattahoo- 
chee National  Bank  In  the  sum  of  $54,000. 
The  several  Items  constituting  this  Indebted- 
ness were  a  note  drawn  by  J.  P.  Kyle  for  the 
accommodation  of  tlie  Paragon  Manuftictnr- 
Ing  Company,  and  by  It  Indorsed  to  the  Chat- 
tahoochee National  Bank.  Two  other  notes, 
tor  dmllar  soms,  w««  drawn  by  other  pen 
sons,  in  the  same  manner,  qnd  theae  were 
likewise  Indorsed  to  the  Chattahoodiee  Na- 
tkmal  Bank,   ^nisss  ttares  notss  wue  drawn 
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hr  tbt  nqwcUTe  makers  for  the  acconimoda- 
tloD  only  of  the  Paragon  Manafiustnrlng  Oom- 
panj,  and  to  be  discounted  bj  that  compai^ 
In  connection  with  its  bnslneaa.  Another  Item 
of  Bald  Indebtedness  cc^islsted  of  a  note  for 
$10,000  drawn  by  the  Paragon  Uauufacturing 
Company  In  favw  of  the  Chattahoochee  Na> 
Uonal  Bank,  and  the  remaining  $14,000  con- 
sisted of  an  open  accotmt  due  by  the  Paragon 
Manufacturing  Company  to  the  bank.  These 
aeretai  Items  were  each  oecored  by  mwc- 
gage  drawn  by  the  Paragon  Manufsctnrlng 
Company  In  favor  of  .the  bank,  to  secure  this 
hidebtedness,  and  to  iirotect  and  save  harm- 
less the  acc<»nmodatlon  makws  of  such  three 
notes  against  ultimate  los  on  account  xh&x- 
fjt.  This  mortgage  was  made  subject  to  a 
pre-exldtlng  mortgage  upon  the  same  prop- 
erty, and  of  equal  lien,  effect,  and  dignity 
with  certain  other  mortgages  executed  upon 
the  same  date,  but  not  necusaiy  here  to  be 
described.  As  additional  security  for  the  pay- 
ment of  said  sereral  Items  of  Indebtedneds^ 
the  Paragon  Uannfacturing  Company  assign- 
ed to  the  bank  certain  choses  in  action  and 
manufactured  goods,  of  the  aKr^te  Talne 
of  $31,000.  The  item  of  $14,000,  designated 
as  open  account,  secured  by  the  mortgage, 
consisted  of  a  draft  drawn  by  the  Paragon 
ManufActurliv  Company  against  Frederick 
Vletor  &  Achillea,  In  favor  of  the  bank,  for 
$6,000^  and  for  amounts  of  overdrafts,  $8,000. 
Before  the  draft  for  $6,000  was  notlAed  to 
the  drawees,  and  before  Its  presentation  or 
acceptance,  all  of  the  funds  In  the.  bands  of 
the  drawees  were  assigned  to  the  bank  by 
the  Paragon  Manultecturlng  Company,  and 
accepted  by  the  bank,  according  to  the  Instru- 
ment tmder  which  the  aasignmeut  was  effec^ 
ed,  as  addltl<mal  security  for  the  notes  and 
open  account  secured  by  the  mortgage  above 
referred  to.  Certain  creditors  of  the  Paragon 
Manufacturing  Company  filed  a  petition  pray- 
ing the  appointment  of  a  receiver.  This  pe- 
tition was  granted,  and  under  It  all  the  prop- 
erty of  the  Paragon  Manufacturing  Company, 
Including  that  which  had  been  mortgaged  as 
above  stated,  was  taken  possession  of  by  the 
receiver.  The  Chattahoochee  National  Bank. 
In  this  proceeding,  foreclosed  Its  mortgage. 
This  mortgage,  however,  having  been  assailed 
by  unsecured  creditors,  the  bank,  with  the 
ooosent  of  certain  other  of  the  creditors,  par- 
ties to  the  record,— the  present  defendant  not 
being  one  of  them,— compounded  with  the  un- 
secured cnKlItors,  and  paid  them  the  sum  of 
$2,604.87,  In  consideration  that  they  would 
abiandim  their  attack  upon  the  mortgage. 
This  money  being  paid,  the  receiver,  there' 
after,  under  the  direction  of  the  court,  paid 
to  the  bank,  for  and  on  account  of  the  mort- 
gage which  it  held,  the  sum  of  $26,976.14; 
the  net  snm  received  by  the  bank  under  Its 
mortga^,  and  under  the  asslgmnent  of  choses 
in  action,  aggr^ting  $30,678.08,  ^hist 
wUch  stnn  tlie  bank  dUiImed  the  tight  to  de- 
duct the  Bimi  ifald  to  unsecured  credltota  In 
making  a  settlement  with  them.   The  bank 


claimed  the  right  to  aivro^latB  fl»  mtmciy 
received  tqr  it  in  the  following  mannwa 

OU  ^nie  uncnmt  paid  by  tt  to  the  nn- 
■ecnied  creditors  of  tiie  Par- 
agon Manofactoring  Ccunpany.  $  2,664  87 

(2)  To   appropriate  ezdiisiTebr  to 

pay  me  draft  held  on  Fred- 
erick Vletor  &  AchilleB,  hi- 
clnded  in  said  open-accoant 
item  hereinbefore  reterred  to. .     6,000  00 

(3)  To  appropriate  exclusively  to  the 

payment  of  the  note  of  Para- 

£tm  Manufacturing  Company..    lOflOO  00 

(4)  To   appropriate   exclaaivedy  to 

payment  of  note  of  W.  H.  Dls- 

bnfce   10,000  00 

—Besides  Interest  <m  the  above  sums;  and  It 
accordliu;ly  so  appropriated  It.  Subsequent- 
ly the  bank  brought  suit  against  the  defend- 
ant, J.  P.  Kyle,  on  his  note,  which  was  the 
same  one  secured  by  the  mortgage  herein- 
before referred  to.  To  this  action  by  the 
bank  the  defendant,  Kyle,  pleaded,  among 
other  things,  that  he  was  entitled  to  liave  tlie 
bank  apply  the  sum  received  by  it  npoa  ac- 
cotmt of  lUi  mortgage  ratably  to  the  extin- 
guishment of  each  of  the  several  Items  of  In- 
debtedness secured  thereby,  without  pr^er- 
ence  to  either.  Undw  the  special  verdict 
rendered,  tlie  Jury  found  in  fiivor  of  Um  de- 
fendant,—that,  as  to  the  siun  paid  In  settle- 
ment with  the  unsecured  creditors,  the  d^ 
foidant,  upon  his  note,  was  mtltled  to  be 
credited  with  his  pro  rata  share.  As  to  each 
of  the  other  Issues  the  finding  was  hi  favor 
of  the  plaintiff;  that  Is,  that  as  to  the  sum  of 
$10,000  appropriated  In  extinguishment  of  the 
Dlsmuke  note,  the  $10,000  impropriated  in 
extinguishment  of  the  note  of  the  Paragon 
Manufacturing  Company,  and  the  $6,000  rep- 
resented by  the  draft  on  Vletor  &  AchUles, 
he  was  not  entitled  to  partidpato.  nor  to  have 
a  pro  rata  share  thereof  applied  tn  extin- 
guishment of  his  note.  Upon  his  note  for 
$10,000  the  jury  found  apOnat  him  a  verdict 
for  $7,612.64. 

1.  The  court.  In  substance  and  In  effect, 
chained  the  Jury,  upon  the  appropriation  of 
payments.  In  accordance  with  the  rule  laid 
down  In  section  2869  of  the  Code,  and  refused 
to  charge.  In  accordance  with  the  request  of 
the  defendant,  that  If  they  should  believe 
"from  the  evidence  that  this  mortgage  was 
given  to  secure  these  several  items  of  Indebt- 
edness, and  for  the  protection  of  the  accom- 
modation makers,  Includii^  this  defendant, 
and  was  so  accepted  by  the  bank,  the  defend- 
ant'a  note,  being  one  of  the  evidences  of  in- 
debtedness BO  secured,  would  be  entitled,  as 
a  matter  of  law,  to  participate  pro  rata  In 
the  distributton  of  the  fund  arising  there- 
from, without  reference  to  any  direction  giv- 
en by  the  Paragon  Manufacturing  Company, 
or  any  approprlatiw  made  by  the  bank,  in 
the  absence  of  such  direction  by  the  Paragon 
Company.  We  think,  under  the  facts  as  they 
appear  In  this  raeord,  the  request  should  have 
been  given,  and  that' It  stated  the  true  rule 
of  law  applicable  in  cases  of  this  charact«. 
Tt  will  be  observed,  from  an  ttxamlnatim  of 
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the  record,  that,  at  the  time  the  bank  accept- 
ed the  note  of  this  defendant,  it  knew  that 
he  was  an  accommodation  maker  only,  and 
was  In  no  sense  interested  In  the  considera- 
tion of  the  note.  It  knew  that  one  of  the 
purposes  intended  to  be  accomplished  by  the 
execatlon  of  the  mortgage  was  to  secure  the 
defendant  from  loss  as  an  accommodation 
maker.  The  president  of  the  bank  himself 
testified  that  the  mortgage  was  executed  to 
protect  this  note,  along  with  others  included 
in  the  mortgage.  When  the  bank  accepted 
the  mortgage.  It  assumed,  along  with  the  se- 
curity, the  duty  of  executing  the  trust  resuit- 
Ing  from  the  'considerations  which  led  up  to 
Its  execution.  Each  of  these  accommoda- 
tion makers  had  a  vested  Interest  in  all  sums 
which  should  be  realized  upon  the  foreclosure 
of  the  mortgage.  The  mortgage  itself  was 
eqnlTalent  to  an  appropriation  in  advance  of 
the  fund.  Each  of  these  parties,  according 
to  the  evidence  of  the  president  of  the  bank, 
was  to  be  equally  protected;  and  it  would  be 
impossible  to  afford  equal  protection  to  them 
all  nnlfHB  the  fund  were  divided  ratably 
among  the  several  Items  of  indebtedness  se- 
cured, it  being  insufficient  to  extinguish  them 
all.  The  rule  stated  in  Code.  S  2869,  supra, 
has  no  application  to  the  distribution  of 
funds  resulting  from  Judicial  proceedings. 
It  provides  for  the  appropriation  of  money 
voluntarily  paid.  In  such  a  case  the  debtor 
may  direct  how  it  shall  be  applied.  If  he 
fail  so  to  do,  the  creditor  may  elect  how  he 
will  appropriate  it  If  no  direction  be  given 
by  the  one,  or  no  election  made  by  the  other, 
the  law  will  appropriate  It  in  such  manner  as 
is  reasonably  and  equitable,  both  as  to  par- 
ties and  ttkird  persons.  This  provision  deals 
with  the  appropriation  of  funds  as  between 
the  debtor  and  creditor  alone,  but  cannot 
reach  cases  like  the  present,  where  there  Is 
a  supervening  equity  In  favor  of  a  third  per- 
son, established  by  the  execution  of  the  in- 
strument under-  which  the  money  was  real- 
ize, and  which  was,  after  the  execution  of 
the  mortgage,  superior  to  the  right  of  direc- 
tion by  the  mortgagor,  and  superior  to  the 
right  of  election  by  the  mortgagee.  After 
the  execution  of  this  mortgage,  it  would  have 
been  Impossible  tor  the  morl^gor  to  have 
given  direction  for  the  appropriation  of  this 
money  in  any  other  manner  than  ratably  be- 
tween the  makers  of  these  notes,  wlthont  the 
consent  of  the  makers.  At  the  moment  he 
executed  the  mortgage  for  the  benefit  of  the 
makers  of  the  notes,  and  to  protect  them 
against  loss,  be  parted  with  bis  right  to  give 
a  direction  which  wonld  .l>e  prejudicial  to 
their  Interest  So,  likewise,  when  the  mort- 
gagee accepted  the  mortgage  executed  for 
this  purpose,  be  was  concluded  as  to  any 
right  of  election  in  the  matter  of  appropria- 
tion ot  the  fund  Inconsistent  with  the  pur- 
poses tor  which  the  trust  was  created.  It  is 
a  rule  of  general  acceptance  and  recognized 
authori^,  that,  in  all  cases  where  money  is 
raised  by  Judicial  process,  it  shall  be  appro- 


priated among  claims  of  equal  dignity  rata- 
bly. It  would  be  Inequitable  and  unjust  to 
allow  .the  mortgagee  to  so  appropriate  'the 
fund  thus  realized  as  to  deprive  those  accom- 
modation makers  of  the  benefit  of  the  securi- 
ty afforded  them  by  the  mortgage. 

2.  Upon  the  subject  of  the  appropriation  of 
payments,  the  court  further  charged  the  Ju- 
ry as  follows:  "It  Is  insisted  on  the  part  of 
Eyle  [the  defendant]  that,  when  the  notes  se- 
cured by  this  mortgage  were  made,  W.  H. 
Dismuke  stood  In  the  same  position  that  he 
(Kyle)  stood;  that  the  mortgage  was  givHi 
to  secure  all;  and  that  the  bank  had  no  right, 
upon  receiving  this  money  from  the  sale  of 
this  mortgaged  property,  to  appropriate  It  to 
the  full  payment  of  Dismuke's  note,  to  his 
(Kyle's)  disadvantage.  I  chargeyoo, gentlemen 
of  the  Jury,  that  the  law  on  that—  In  the 
first  place,  look  and  see  whether  or  not  Mr. 
Kyle  ever  assented  to  that  Did  Mr.  Kyle 
ever  agree,  by  words  or  acts —  Did  he  ever 
ratify  It  after  it  was  done,— agree  that  the 
note  of  W.  H.  Dismuke  should  be  paid  In 
preference  to  his?  If  he  dit),  why,  then,  you 
need  not  go  any  further, — if  you  believe  that, 
—because  Mr.  Kyle  could  not  come  after- 
wards and  say,  'Tou  paid  all  of  Dismuke's 
note,  when  you  ought  to  have  prorated  It  on 
mine.'  If  be  agreed  to  It,  if  he  assented  to 
It,  if  he  gave  any  directions  whatever  to  the 
Chattahoochee  National  Bank  to  pay  that 
note  in  preference  to  his,  then  he  conld  not 
come  in  afterwards,  and  say  that  'You  should 
prorate  It  on  mine,*  because  there  would  be 
a  direction  on  his  part"  This  charge,  we 
think,  was  erroneous,  for  the  reason  that 
there  was  no  evidence  which  we  can  find  in 
the  record  to  Justify  It  While,  as  a  matter 
of  abstract  law.  It  Is  undoubtedly  true  that 
Kyle  would  have  the  power  to  waive  his 
right  to  a  pro  rata  distribution  of  the  fund  in 
favor  of  any  of  the  accommodation  makers 
likewise  secured  by  the  mortgage,  so  as  to 
authorize  the  appropriation  of  such  portion 
of  said  fund  as  otherwise  would  be  appro- 
priated to  his  note  to  the  extinguishment  of 
the  note  of  such  other  accommodation  maker, 
where  there  Is  no  evidence  of  such  authority, 
express  or  Implied,  deduclble  from  the  evi- 
dence as  it  appears  In  the  record,  the  court 
should  not  have  submitted  such  a  theory.  It 
could  have  had  only  the  effect  to  mislead  the 
Jui7,  and  It  was  consequently  error. 

3.  The  defendant  claimed  that  he  was  en- 
titled to  be  credited  upon  his  note  with  his 
pro  rata  sliare  of  a  certain  sum  of  money, 
amounting  to  $2,^04.87,  which  was  realized 
by  the  bank  under  the  mortgage  which  it 
held,  and  the  assignment  of  choses  in  action 
and  chattels,  and  which  was  appropriated  by 
the  bank  to  the  payment  of  unsecured  cred- 
itors; and,  as  to  this  fund,  the  bank  denied 
that  this  defendant  was  entitled  to  partici- 
pate pro  rata.  It  appears  that  the  bank,  in 
its  proceeding  to  foreclose  Its  mortgage,  en- 
countered bitter  antagonism  at  the  hands  of 
certain  unsecured  creditors,  who  assailed  Itp 


Digitized  by  Google 


152 


24  SOTJTHKAaTBJRN  REJPOHTHR. 


securities  as  fraudulent;  and  in  order  to  com- 
pound wttb  these  unsecured  creditors  the 
band  agreed  to  pay  to  them,  and  did  pay  to 
them,  out  of  the  sum  realized  by  it,  the  sum 
above  stated.  This  action  of  the  hank  -was 
without  the  consent  of  the  defendant,  Kyle. 
It  was  with  the  consent  of  certain  other 
creditors  of  the  Paragon  Manufacturing  Com- 
pany. We  do  not  thlnlt  the  bank  could  thus 
appropriate  any  portion  of  the  fund,  to  the 
prejudice  of  this  defendant,  without  his  con- 
sent  Whether  or  not  It  was  a  profitable  in- 
vestment for  it  to  have  made  of  the  fund  it 
held  in  trust  for  the  benefit  ot  these  acconi- 
modation  makers,  is  not  the  queBti(»i.  Its 
right  to  so  disburse  the  money  Is  dependent 
upon  strict  law,  and  the  law  of  such  a  right 
Is  the  will  of  the  man  whose  security  Is  be- 
ing impaired.  It  took  the  liberty  of  disburs- 
ing the  money  without  consulting  the  per- 
son holding  the  beneficial  interest  therein, 
and  therefore.  In  accounting  with  this  de- 
fendant, for  whose  benefit  the  mortgage  and 
assignment  were  made,  it  must  account  to 
him  for  his  pro.  rata  of  that  fond  disbursed 
without  ills  consent. 

4,  The  Paragon  Manufacturing  Company. 
It  appears,  drew  a  draft  for  $0,000,  In  favor 
of  the  bank,  upon  Frederick  Vletor  &  Achil- 
les, merchants  with  whom  the  Paragon  Com- 
pany bad  some  dealings  in  the  city  of  New 
York.  There  is  Intimation  In  the  record  that 
this  draft  was  what  is  termed  In  commercial 
parlance  a  "dummy";  that  at  the  time  of  Its 
execution  It  was  not  designed  to  l>e  either 
presented,  accepted,  or  paid,  but  was  exe- 
cuted for  the  convenience  of  tiie  bank  In  its 
settlements,  and  In  making  a  statement  of 
its  accounts.  However  this  may  be,  we  find 
sufiScient  evidence  in  the  record  to  Justify  its 
treatment  as  a  bona  fide,  existing  indebted- 
ness, representing  a  portion  of  an  open  ac- 
count of  $14,000.  The  drawees  of  this  draft 
were  the  factors  of  the  Paragon  Manufacture 
ing  Company,  who  held  in  their  hands  con- 
siderable assets  belonging  to  tiiat  company. 
After  the  draft  was  drawn,  but  before  the 
drawees  were  notified  that  it  had  been 
drawn,— before  Its  acceptance  or  payment, — 
the  Paragon  Manufacturing  Company  execut- 
ed the  mortgage  hereinbefore  referred  to,  in 
which,  among  the  items  of  Indebtedness  to 
be  secured  thereby,  was  an  open  account  of 
$14,000,  of  which  open  account  the  draft  In 
question  constituted  a  portion.  The  Paragon 
Company,  likewise,  before  the  presentation 
of  the  draft,  as  additional  security  for  the 
payment  of  the  several  items  of  Indebtedness 
secured  by  the  mortgage,  made  a  general  as- 
signment to  the  bank,  the  holder  of  the  draft, 
of  all  its  assets,  rights,  and  credits  in  the 
hands  of  Frederick  Vietor  &  Achilles,  the 
drawees  of  the  draft  The  bank,  being  In 
possession  of  the  draft  accepted,  without 
qnallflcatlon,  this  assignment;  and  we  think 
that  this  nnqoalified  acceptance  of  the  as- 
signment amounted  to  an  assent  npon  Its 
part  to  the  appropilatioii  tf  the  diawer  of 


the  fond,  designed  in  the  first  instance  to  bft 
applied  to  the  payment  of  the  draft,  to  other 
purposes  Inconsistent  with  that  for  wlUch 
the  draft  was  drawn,— for,  as  the  assignment 
was  made  as  additional  security  to  that  tws 
nlsbed  by  the  mortgage,  each  of  the  items 
of  indebtedness  secured  by  the  mortgage 
was  as  much  secured  by  the  assignment  as 
the  open  account  of  which  the  draft  consti- 
tuted a  part.  The  mere  drawing  of  the  draft 
was  not  such  an  appropriation  of  the  funds 
In  the  hands  of  the  drawees  as  that  such 
funds  could  not  before  the  acceptance  of  the 
draft  be  by  the  drawer  devoted  to  another 
use;  and  Inasmuch  as  such  'funds  In  the 
present  case  were  in  fact  ^  we  have 
with  the  assent  of  the  hold»  of  the  draft 
appropriated  to  a  purpose  Inconsistent  with 
the  idea  of  the  full  payment  of  the  draft  In 
.  the  distribution  of  the  funds  coming  Into  the 
hands  of  the  latter,  the  sum  represented  in 
the  draft  occupies  the  same  position,  as  a 
part  of  the  open  account,  as  thoogb  the  draft 
had  never  been  drawn. 

Upon  a  review  of  the  whole  case,  we  are 
fully  persuaded  that  this  defendant  Is  enti- 
tled, as  a  matter  of  right  to  participate  pro 
rata,  and  without  preference  to  either,  wltb 
each  of  the  several  items  of  Indebtedness  se- 
cured by  the  mortgage,  in  the  dlstributioa 
of  the  entire  sum  realized  by  the  bank  upon 
account  of  the  mortgage,  and  upon  account 
of  the  assignment  of  the  cboses  in  action, 
which  was  made  as  additional  security  to 
the  mortgage.  The  mathematical  problem 
Involved  In  this  case  is  one  easy  of  solution, 
and  the  learned  counsel  will  doubtless  find 
no  dlfiiculty  in  agreeing  upon  a  verdict  fix- 
ing. In  accordance  with  the  principles  above 
announced,  the  extent  of  the  liability  of  the 
defendant  upon  the  note  upon  which  this 
suit  Is  based.   Judgment  reversed. 

97  OS'  4U) 

HAU  T.  OBOBOIA  BAIIiBOAD  &, 
BANEINO  CO. 
(Supreme  Court  ot  Georgia.    Feb.  7,  1896.) 
Oabhicrs— In-jdribs  to  Passbnobbs— NaauaEHOB. 

Under  the  facts  in  evidence,  It  does  not 
appear  ttiat  the  defendant  waa  guilty  of  any  act 
whether  ne^igent  or  otuerwiae,  wiiich  could  be 
fairly  treated  as  the  proximate  cause  of  the  plaln- 
tUTs  injury;  and  the  Judgment  of  nonsolt  was 
therefore  correct 
(Syllabus  by  the  Court) 

Error  from  superior  court  Bockdale  coun- 
ty; B.  H.  Clark,  Judge; 

Action  }yy  Randall  Ham  against  the  Georgia 
Railroad  &  Banking  Company.  There  was  a 
Judgment  of  nonsuit  and  plainttfT  brings  er> 
ror.  Affirmed. 

The  following  is  the  official  report: 

Randall  Ham  sued  the  railroad  company 
for  damages  from  personal  injuries.  His  ac- 
tion was  nonsuited,  and  to  this  ruling  he  ex- 
cepted. Upon  the  trial  he  tratlfled:  "I  got 
on  the  cars,  paid  the  conductor  my  fare,  sat 
down  on  ft  seat,  and  told  him  I  wanted  to 
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cet  off  up  there  at  Hamilton's  crossing;  and 
lie  turned  around  and  said.  *Oo  to  the  otber 
car,  and  tell  Dick  Jackson  to  let  yon  off  there,  * 
and  he  went  on  ttirough  the  car,  and  I  went 
on  In  the  car  to  teU  Dick;  and,  while  I  was 
telling  Dick,  the  train  hand  came  In,  and  I 
tnmed,  and  came  right  on  behind  him,  back 
to  m7  car;  and,  as  I  went  Into  the  door,  he 
slammed  the  door  right  back  on  the  forefinger 
of  the  left  hand,  and  the  end  of  It  was  cut 
off  by  the  door  slamming  against  It  This 
was  about  half  a  mile  from  Gonyer's,  on  a 
train  of  defendant  When  I  went  In,  and 
sat  down,  and  paid  my  fare,  I  was  ln_  the 
colored  people's  car.  The  porter  was  In  the 
baggage  ear  In  front  I  was  going  Into  the 
car.  and,  In  walking  across  the  platfbrm,  the 
train  was  running;  and  I  reached  cot  my 
hand  to  <»tch  the  door,  and  It  being  slammed 
back  80  hard  I  couldn't  atop  the  door  before 
it  came  back  against  my  hand,  and  cau^t 
it  I  Just  readied  out  my  hand  to  catch  hold 
of  the  door  to  go  In.  This  was  the  accom- 
modation train,  and  they  generally  let  us  off 
at  the  crossing;  all  along  up  there.  They  let 
US  off  wba«Ter  we  told  them  at  the  crossing. 
Dick  Jackson  was  In  the  baggage  car  when 
the  conductor  told  me  togoand  tell  him  to  let 
me  off.  The  baggage  car  was  the  car  between 
the  car  In  whl''h  I  had  been  seated  and  the 
engine,  and  the  half  of  It  next  the  engine 
was  used  as  a  anuudng  car,  and  the  other 
IHut^fOr  baggage;  Z  think  Heard  Thompson 
was  the  porter's  name.  He  went  across  the 
platform  taito  the  second-clan  car  ahead  of 
me.  I  d(m*t  know  whether  he  knew  I  was 
waAng  behind  him  or  not  He  didnt  look 
bock- after  It  was  done.  I  did  not  teU  Mr. 
Mercer  George,  Just  after  my  finger  was  hurt, 
that  be  had  dammed  the  door  to  on  my  hand. 
I  dldnt  tell  Mm  anything.  I  dldnt  see  him 
there.  I  did  see  him  on  the  train  before  my 
filler  was  hurt  Be  passed  through  the  car, 
but  I  dont  remembw  now  where  It  was. 
He  passed  thmugh  the  car  I  waa  In,  tiie  see- 
ond-daas  ear  1  think  he  was  going  back 
to  the  first-class  car.  It  was  the  front  door 
of  the  second-class  car  that  mashed  my  fin- 
ger. I  was  on  the  platform,  and  was  going 
in  the  car;  and.  In  stepping  across,  I  Just 
reached  oat  for  the  door,  and  it  caught  my 
hand.  I  reached  out  for  the  door,  not  for 
tlw  door  post  It  waa  the  edge  of  the  door 
where  the  knob  la  that  mashed  my  flng^. 
Tlw  gentleman  In  front  of  me  slammed  the 
door  aa  I  was  readilhg  for  It  and  it  caught 
my  hand.  I  didn't  put  my  hand  up  on  the 
side  of  the  door  fitdng.  I  reached  for  the 
door  to  walk  In.  Of  course,  it  was  done  so 
qidck;  I  waa  reaching  for  the  door,  of  course, 
to  keep  It  open,  ao  that  I  could  walk  fn.  The 
door  waa  coming  harder  than  I  thought  It 
was.  I  dldnt  stop  on  the  platform,  and  I 
came  from  the  baj^age  car,  where  I  had  been 
to  deUrer  the  message,  to  the  second-class 
car,  as  I  'was  going  back  to  my  seat  I  was 
tl|^  ^eUnd  the  man  as  I  waa  rMnmlng.  I 
sDipose  I  tried  to  atop  the  door  before  tt 


could  shut  I  was  reaching  at  the  knob,  but 
the  trsin  waa  running,  and  It  threw  me  off 
my  balance,  and  I  gnesa  that  .waa  why  I 
missed  It  I  noticed  that  the  door  was  put- 
ting to  aa  I  waa  going  In,  and.  In  reaching  to 
catch  it.  my  finger  got  caught  It  was  a 
train  hand  who  waa  In  front  of  ma.  I  think 
it  was  Mr.  Heard  Thompson.  I  aimed  to 
catch  hold  of  the  knob  of  the  door,  bst  the 
train  was  running,  and  it  Just  threw  me  off 
my  balance,  and  I  missed  It  I  did  state  that, 
fn  catching  at  the  door,  somehow  <x  other, 
my  band  got  caught;  but  It  was  the  running 
of  the  train'  that  caused  It  Of  course,  I  am 
not  sure  how  my  band  got  caught  but  my 
missing  the  knob  was  why  my  hand  got 
caught;  and  the  reason  why  I  missed  the 
knob  was  tlra  running  of  the  train,  that  threw 
me  off  my  balance."  Plaintiff  testified,  also, 
as  to  his  wages,  toss  ot  time,  age,  doctor's 
bUl.  etc.  One  Booker  testified  for  plaintiff: 
"Plaintiff  told  the  conductor  he  wanted  to 
get  off  at  a  certain  crossing,  and  the  con- 
ductor told  him  to  go  and  tell  the'  porta  to 
put  him  off  there;  and  he  got  np,  and  went 
in  the  baggage  car  to  tdl  the  porter;  and, 
when  be  came  back,  he  stopped  on  the  gang- 
way, and  waa  tdllng  him,  and  some  oae  came 
In.  I  think  It  waa  the  train  hand;  the  'bag- 
sage  master,*  I  called  blm;  the  white  fdlow. 
He  was  talking  to  the  colored  fellow,  and 
he  shoved  the  door  to,  and  caught  his  finger, 
and  I  seed  him  coming  In  hddlng  bis  hand. 
I  didn't  notfce  particularly  after  he  went  out 
to  tell  the  porter  until  I  heard  about  his 
finger  being  cut  off,  because  he  came  In  as 
soon  aa  his  finger  was  cut  I  didn't  see  who 
It  waa  that  slammed  the  door;  but  I  seen 
the  porter  come  In,  and  then  he  came  In  right 
iMblnd  this  white  fdtow,  the  baggage  mas- 
ter, and  aaid  his  finger  was  hurt  The  white 
fellow  was  Mr.  Thompson,  tiie  porter  on  the 
accommodation  tnUn  now.  Kaintiff  eta/pped 
out  on  the  gangway  before  he  came  In  with 
hb  finger  hurt  I  saw  him  stopu  He  didn't 
stop  there  Teiy  l<n)g,  but  it  waa  more  than  a 
mlnnte,  two  or  three  mlnutea.  I  don't  know 
what  he  was  doing  out  there.  He  was  tiUk- 
ing  to  Dirk,  a  colored  porter.  Some  people 
passed  through  the  car  at  the  time.  I  could- 
n't tell  how  long  plaintiff  stayed  there  on  the 
platform,  but  he  didn't  come  atralght  bade 
from  the  luggage  car  to  the  second-daas  ear. 
I  dldnt  see  Dick  on  the  platform  when  plain- 
tiff went  Into  the  baggage  car.  Mr.  George 
passed  through  tiie  train  Just  a  little  before 
this  thing  happened,  going  back  from  the 
baggage  car;  and  then  the  white  portn  came 
through  after  him,  and  then  plaintiff  came  in 
with  his  finger  cut"  One  HlUman  testified 
for  pUlntiff:  "The  condnctor  told  plaintiff  to 
go  in  and  tell  the  train  hand  to  put  him  off 
at  Hamilton's  crossing;  and  plaintiff  went 
on  into  the  baggage  car,  and,  as  he  was  com- 
Ing  back,  another  white  man  came  on  back 
ahead  of  him,  and  he  paswil  right  by  blm, 
and  he  was  standing  on  tiie  platform;  and 
he  put  his  hand  on  the  car  door.— the  back 
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part  of  the  door.—to  steady  himself,  and  the 
train  was  running,  and  be  slammed  the.  door. 
He  shut  the. door  behind  him,  and  be  caught 
It  back  there  where  the  hinges  of  tbe  door 
Is,  and  cut  bis  finger  off.  The  first  thing  I 
knew  of  plaintiff  having  bis  finger  cut  was 
when  I  seen  blm  frown  when  the  door  slam- 
med. I  saw  him  frown  through  the  glass 
door,  and  I  knowed  something  was  the  mat- 
ter. He  was  standing  out  on  tbe  platform, 
fixing  to  come  in.  He  was  there  by  himself. 
I  saw  htm  go  in  tbe  first  car,  and  be  came 
out,  and  a  man  passed  blm  as  he  was  coming 
out  of  tbe  first  car.  This  man  passed  blm  at 
the  baggage  door,— tbe  back  door  In  tbe 
baggage  car.  Plaintiff  was  coming  on,  and 
be  stopped  at  tbe  second  platform,  and  I 
reckon  he  was  sort  of  expecting  to  get  oCE.  I 
thought  be  was  He  made  a  kind  of  a  bait, 
and  the  train  band  passed  by  him,  coming  on 
Into  tbe  second  car;  and  be  put  his  hand  up 
to  kind  of  steady  himself  back,  I  thought; 
and  he  slammed  tbe  door  back  against  it  I 
saw  blm  put  his  band  on  tbe  side  of  tbe  door 
post.  He  didn  t  catch  hold  of  tbe  door.  He 
was  standing  on  the  platform,  and  the  train 
was  running,  and  he  Just  put  his  band  sort 
of  on  the  door  post,  to  steady  himself;  and 
this  finger  got  caught  in  the  back  part  of  tbe 
door,  right  there  where  tbe  binges  are.  I 
was  looking  at  blm,  and  I  am  sure  of  that 
His  finger  didn't  get  mashed  In  tbe  front  part 
of  tbe  door.  He  hadn't  been  standing  on  the 
platfbrm  very  long  because  he  bad  Just  re- 
turned from  the  first  car.  I  thought  he  was 
fixing  to  get  off,  but  be  had  to  come  back 
In  the  second  car.  He  was  on  his  way  back 
la  the  second  car.  It  was  the  train  band 
that  the  conductor  told  him  to  go  and  tell  to 
let  him-  off.  I  don't  know  who  the  train 
hand  was.  I  reckon  Dick  Jackson,  a  colored 
fellow,  was  the  train  band.  It  was  the  white 
man  wbo  came  In  ahead  of  him,  and  slammed 
tbe  door.  I  don't  know  wbo  he  Is,  but  he 
nuu  on  the  aocommodatfon  train,"  etc. 

Geo.  W.  Oleaton,  for  plaintiff  In  error. 
Job.  B.  ft  Bryan  Gumming  and  A.  C  HeOalla, 
tor  defendant  In  error. 

FEB  CURIAM.  Judgment  affirmed. 


«e  Oa.  186) 

LBVBBETT  et  al.  t.  MIDDLE  GBOBGIA 
&  A.  BT.  CO.  et  al. 

(Supreme  Court  at  Georgia.    June  10^  1895.) 

Railroad  Compakibs— Constkuction  of  Cbastbb 
— IjOoation  or  Road — Imjunotioh, 

1.  Where,  by  Its  charter,  a  railroad  com- 
paoy  was  aatfaonzed  to  cooBtruct  a  railroad  from 
one  desigDHted  town  to  another,  and  to  extend 
"tbe  main  line  of  its  railroad"  to  a  named  city, 
so  located  that,  in  order  to  reach  it,  the  road 
wonld  natnrally  pass  through  the  town  to  which 
it  was  to  be  first  consinicted,  and  "at"  which, 
under  the  cbartei,  tbe  principal  office  of  the 
company  wan  to  be  located,  and  there  being  In 
the  charter  other  expressiooa  indicating  a  legia- 
latlTe  intuit  that  the  main  line  of  the  railroad 


should  pass  through  the  corporate  h'mits  of  that 
town,  the  charter  wilt  be  construed  as  so  mean- 
ing. 

2.  Where,  onder  such  a  charter,  a  railroad 
compaiv  did  m  fact  locate  and  eonstnict  a  por- 
tion of  m  main  Ihie  within  and  throng  such  cor- 
iwrate  limits,  and  operate  the  same  tor  a  conrid- 
erable  period,  the  company  could  not  thereafter, 
without  farther  legislative  aathority.  bo  change 
the  location  of  Iti  main  line  aa  to  practically 
"side-track"  the  rown  ui  question,  material^  in- 
jure it  as  a  buisneas  or  coounerclal  center,  and 
deertroy  or  greatly  reduce  the  yalne  oi  the  prop- 
erty of  its  dtizens:  and  In  snch  case  these  cit- 
izens are  entitled  to  invoke  the  powers  of  a  court 
of  equity  to  prevent,  by  tDjunenon,  a  thieataned 
wrong  of  this  character. 

(Syllabua  by  the  Court) 

Error  from  superior  court,  Jasper  county; 
John  O.  Hart,  Judge. 

Petition  by  W.  C.  Leverett  and  others 
against  the  Middle  Georgia  &  Atlantic  Rail- 
way Company  and  othwa  for  Injunction. 
There  was  a  decree  for  defendants,  and  plain- 
tiffs bring  «Tor.  Reversed. 

W.  F.  &  H.  A.  Jenkins,  for  plalntUEs  in  er- 
ror. W.  B.  Wingfleld.  Calvin  George,  and  J. 
S.  Turner,  for  defendants  In  error. 

ATKINSON,  J.  It  appears  from  tbe  record 
that  in  the  year  1880  (See  Acta  lUUU,  p.  £27) 
the  gmeral  assembly  granted  to  the  Batonton 
&  Machen  Railroad  Company  a  charter,  by 
the  terms  of  which  it  was  authorised  **to  lay 
out,  maintain,  and  operate  a  line  of  railroad 
from  the  town  of  Batonton,  in  the  county  of 
Putnam,  to  the  town  of  Uacben,  in  Jaaper 
county,  In  this  state.  By  another  section  of 
tbe  charter,  tbis  corporation  was  authorized  to 
extend  the  main  line  of  Its  railroad  "In  as  di- 
rect a  line  as  practicable  to  tbe  city  of  At- 
lanta or  to  tbe  city  of  Savannah,'in  any  direc- 
tion that  may  be  designed  in  tbe  discretion 
of  its  board  of  directors."  It  was  further  att- 
thorized  "to  build  such  branches  along  tbe 
main  line  at  any  time  as  may  be  desirable  in 
the,  Judgment  of  the  board  of  directors."  At 
the  same  session  of  the  general  assembly,  by 
an  amendment  to  its  charter  (see  page  2S1  of 
Acts,  supra),  the  name  of  tbe  corporation  thus 
chartered  was  changed  to  that  of  the  Middle 
Georgia  &  Atlantic  Railway  Company.  Id 
accordance  with  the  terms  of  Its  charter,  and 
within  the  time  limited  thereby  for  the  exer- 
cise of  the  franchise  conferred,  the  railroad 
company,  commencing  at  a  poiot  within  the 
corporate  limits  of  tbe  town  of  Machen,  con- 
structed its  line  of  railroad  to  the  town  of 
Batonton.  and  thereafter,  from  a  point  with- 
in the  corporate  limits  of  tbe  town  of  Mach- 
en, extended  its  line  northward.  In  the  direc- 
tion of  Atlanta,  to  Covington;  and  since  the 
completion  of  its  line  to  the  latto-  point,  which 
occurred  In  1894.  it  has  been  engaged  In  run- 
ning and  operating  its  line  of  road  aa  thus 
constructed  for  tbe  transportation  of  freight 
and  passengers.  Subsequent  to  tbe  construc- 
tion and  operation  of  this  line  of  railroad,  its 
property  and  franchlsea  were  sold  to  aqoOier 
corporation,   the  Seaboard  Company;  and 
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this  latter  company,  proposlDg  to  change  tbe 
main  line,  commenced  negotiations  with  cer- 
tain cltizena  of  the  town  of  Shady  Dale  (an- 
other lncorp<»ated  town,  lying  contlgnona  to 
the  town  of  Machen)  looking  towards  an  ei- 
tenaicHi  of  the  main  line  of  said  road  from  a 
polat  which  lay  outside  the  town  of  Machen, 
as  that  town  was  located  at  the  time  of  the 
ctmstmctlon  of  the  main  line,  bo  as  to  cause 
the  same  to  run  through  and  near  the  center 
of  the  town  of  Shady  Dale,  thus  leaving  that 
portion  of  the  original  main  line  which  ex- 
tended Into  the  town  of  Machen  as  a  spar 
track,  and  abandoning  that  portion  of  the  main 
line  as  such  lying  beyond  the  town  of  Mach^ 
between  that  town  and  the  point  where  the 
proposed  extension  would  Intersect  with  the 
mainline.  While  these  negotiations  w^  pend- 
ing, and  before  the  construction  of  the  propos- 
ed line  through  Shady  Dale,  certain  citizens  of 
the  town  of  Machen  Qled  a  petition,  praying  an 
Injunction,  and  thereby  sought  to  restrain  the 
railroad  company  from  making  the  change 
proposed.  The  facts  above  stated  were  al- 
leged, and,  in  addition  thereto,  it  was  alleged 
that,  upon  the  faith  and  strength  of  the  con- 
atmctlon  by  the  railroad  company  of  Its  line 
in  accordance  with  and  under  the  charter 
power  conferred,  they  had  Invested  consid- 
erable sums  of  money  in  the  purchase  and  Im- 
provement of  property  within  the  town  of 
Machen,  and  in  the  establishment  of  certain 
bnsinesB  and  industrial  enterprises.  They  al- 
leged that.  If  the  railroad  company  were  per- 
mitted to  change  Its  line.  It  would  deprive 
them  of  those  facilities  of  commerce  designed 
to  be  conferred  upon  the  citizens  of  the  town 
of  Machen  and  of  Its  position  on  the  main  line 
as  constructed,  whicli,  by  virtue  of  the  con- 
struction of  such  railroad  under  the  charter, 
they  had  theretofore  enjoyed.  It  was  alleged 
that  the  practical  effect  of  the  change  of  the 
line  would  be  to  destroy  the  town  of  Machen 
as  a  commercial  center,  and,  because  of  Its 
inaccessibility,  render  it  undesirable  as  a  place 
of  residence;  and  that  the  prtqxMed  diversion 
of  the  line  would  result  in  great  pecuniary  loss 
to  them,  which  was  IncapaUe  of  estimation  in 
money,  and  was  otherwise  irreparable.  The 
respondent  .answered;  admitting  Incorpora- 
Hoa  of  the  railroad  company;  admitting  the 
constmctlon  of  the  railroad  as  hereinbefore 
stated;  that  It  bad  purchased  the  franchlseB 
of  that  company  and  all  of  Its  property,  and 
now  owned  and  was  operating  it.  It  admitted 
the  proposed  change  in  the  line,  but  denied 
that  it  was  Influenced  to  this  act  by  any  ulte- 
rior design,  or  by  any  purpose  to  Injure  the 
citizens  of  the  town  of  Machen,  or  to  perpe- 
trate a  fraud  upon  them.  It  denied  that  the 
change  designed  was  with  the  purpose  to  pro- 
mote the  welfare  of  the  citizens  of  Sliady 
Dale,  at  the  expense  of  the  citizens  of  Mach- 
en,  but  alleged,  as  a  reason  for  the  proposed 
change,  the  difference  between  the  cost  of 
constractlng  and  maintaining  the  new  line 
and  the  cost  of  maintenance  of  the  old  Une^ 


invcrfvlng  the  construction  and  maintenance 
of  expensive  trestles  and  bridging,  which  ap- 
pears to  be  not  inconsiderable,  all  of  which 
would  be  avoided  by  the  change  proposed. 
It  denied  that.  In  so  doing,  it  violated  any  of 
the  provisions  of  its  charter,  or  was  guilty  of 
any  wrongdoing  of  which  the  citizens  of 
Machen  had  any  right  to  complain.  It  was 
further  denied  by  the  railroad  company  that 
it  Intended  to  remove  its  line  of  railway  en- 
tirely from  the  town  of  Machen,  but,  on  the 
contrary,  affirmed  that  It  was  Its  purpose,  by 
the  maintenance  of  a  spur  track,  to  give  to  the 
people  of  Machen  such  facilities  as  the  com- 
merce ofl  the  town  might  from  time  to  time 
require.  Upon  the  bearing  of  this  case,  upon 
the  bill  and  answer,  each  respectively  sup- 
ported by  a  large  volume  of  testimony  from 
those  Interested  In  the  result,  the  circuit  judge 
denied  the  Injunction  sought,  and  to  this  rul- 
ing exception  was  taken. 

1.  The  powers  conferred  upon  the  railroad 
company  are  such  only  as  are  derived  from 
Its  charter,  and  such  powers  as  are  not  ex- 
pressly conferred,  and  as  do  not  necessarily 
arise  by  Implication,  are  to  be  taken  as  de- 
nied to  It  It  is  a  creature  of  the  law,  strict- 
ly speaking,  possessing  none  of  the  attributes 
which  pertain  to  a  natural  person,  save  only 
such  as  are  conferred  upon  It  by  its  creator. 
Its  right,  then,  after  having  once  located  its 
line  of  road,  to  abandon  the  line  upon  which 
It  was  originally  constructed,  and  adopt  an- 
other, ~  must  be  determined  according  to  the 
provisions  of  Its  charter.  We  are  not  called 
upon  to  inquire  whether,  having  constructed 
its  line  between  two  dedgnated  points  stated 
In  the  charter,  for  Its  own  convenience,  at  any 
point  along  the  line  of  its  road.  It  might 
change  Its  location  to  avoid  particular  obsta- 
cles. But  the  question  Is  whether,  being  au- 
thorized to  coDstruct  Its  road  between  two 
points  designated  In  the  charter,  It  would  be 
authorized  so  to  construct  Its  road  as  not  to 
touch  these  two  designated  points.  It  wIU 
be  observed  that,  according  to  the  specifica- 
tions of  the  charter,  the  railroad  comiwny 
was  authorized  to  build  a  railroad  from  the 
town  of  Batonton  to  the  town  of  Machen. 
The  town  of  Machen  had  been  incorporated. 
It  had  a  local  situs,  and  was  the  objective 
point  to  which  the  proposed  road  was  to  be 
constructed.  Therefore,  according  to  the  very 
terms  of  its  charter.  It  had  no  power  to  build 
a  railroad  which  did  not  touch  the  town  of 
Machen  as  one  of  Its  objective  points.  The 
further  provision  of  the  charter,  to  the  effect 
that  It  might  extend  Its  main  line  to  Atlanta 
or  Savannah,  in  this  state,  likewise  treated 
the  town  ol  Machen  as  an  objective  point,  for 
that  provision  authorized  it  to  extend  the 
main  line' in  as  direct  a  line  as  practicable  to 
the  city  of  Atlanta  or  to  the  dty  of  Savannah. 
Machen  having  been  designated  as  the  ob- 
jective terminus  of  Its  main  line,  then  an  ex- 
toislon  to  either  of  the  above  points  must 
necessarily  have  beat  from  the  town  of  Mach- 
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«.  &I  the  conatrnctlon  of  Ita  main  line  as 
ftricfnally  laid  out,  the  railroad  compai^ 
placed  this. construction  upon  Its  charter  pro- 
vUons,  and  proceeded  to  tmlld  its  road  fnun 
KatoutoQ  to  Machen,  and  from  Machen,  In  the 
direction  of  Atlanta,  as  far  as  Covington.  If 
It  had  been  free,  in  the  first  Instance,  to  hare 
commenced  the  extension  of  Its  main  line  from 
a  point  outside  of  the  town  of  Machen,  be- 
tween that  town  and  Eatonton,  it  Is  bound 
now  by  its  election  to  build  the  line  fnun  the 
town  of  Machen  to  Govhicton.  It  hai}  no  an- 
thorl^,.  under  ItB  charter,  to  oonstmct  more 
than  one  main  line;  and  Inasmuch  as,  under 
that  charter.  It  has  elected  to  construct  the 
line  at  present  (grated  by  It,  there  Is  no  au- 
thority of  law  for  the  construction  of  another 
main  line.  That  the  town  of  Machen  was 
desinrned  by  the  leglshtture  to  be  iq>on  the 
main  line  ot  this  raUroad  cannot  be  doubted 
when  It  Is  borne  In  mind,  not  only  that  this 
town  was  designated  an  the  objectlye  point  of 
the  road,  but  It  was  likewise  provided  that 
the  prtttdpal  office  of  the  corporation  should 
be  located  at  the  town  of  Machen.  If  we 
took  the  liberty  of  saying  that  this  railroad 
company  was  free,  at  Its  election,  undw  the 
charter  now  under  consideration,  to  so  con- 
struct Its  Une  as  not  to  touch  the  town  of 
Machen,  we  would  substitute,  as  to  Its  loca- 
tion, for  the  positive  direction  of  the  general 
assembly,  the  discretion  <rf  the  directors  of 
the  railway  company.  If  this  discretion  were 
Allowed  to  control,  It  might  suit  the  con- 
veulenoe  of  the  board  of  directors  to  locate  an 
mtlrely  new  main  line  between  dlfterent  ob- 
jective p(^ta,  and  thus  authorize  the  oon- 
structton  of  a  railroad  where  none  was  author- 
Ised  by  the  general  assembly.  We  axe  fully 
peisuaded  from  an  Inspection  of  this  charter 
that  the  legbilature  dedgned  the  construction 
of  a  main  line  of  railroad  frmn  Eatontim  to 
Machen.  with  the  right  of  extension  of  sucb 
main  line  in  as  direct  a  line  as  practicable  to 
the  dties  of  Atlanta  w  Savannah,  as  the  rail- 
road atUdals  uUght  see  proper.  That  this  in- 
terpretetton  was,  In  the  first  Instance,  placed 
upon  Its  charter  by  the  railroad  company,  we 
think,  ia  made  clear  by  Its  election  to  locate 
its  road  upon  the  Une  upm  which  It  was  first 
built.  Having,  therefore,  elected  to  ezerdse 
the  .charter  powers  once,  no  other  election  Is 
authorised  by  the  charter,  and  none  other 
should  be  allowed. 

2.  The  plaintlfEs  In  this  case,  relying,' as 
they  had  a  right  to  rely,  upon  the  presump- 
tion that  the  railroad  company,  In  the  con- 
struction and  maintenance  of  its  road,  would 
conform  to  its  charter  provlsloiUB,  upon  the 
strength  of  tbls  presumption,  have  made 
large  Investments  at  this  point  According  to 
the  evidence,  the  town  of  Machen  had  grown 
to  be  a  commercial  center  of  no  mean  conse- 
quence, though  it  must  be  allowed  that  there 
Is  other  evldraoe  that  the  value  of  the  pn^ 
arty  of  the  (dttsena  living  in  that  town  was  of 
conipai^tlve  Inslgnlflciuica.   It  Is  tni^  It  Is 


denied  by  the  railroad  company  that  it  has  a 
purpose  finally  to  abandon  Madien  to  its  flate. 
It  is  tru4  It  Is  proposed  by  tibe  railroad  com- 
pany to  run  a  spur  txa<^  into  the  town  of 
Machen,  and  afford  to  It  such  f  adUtles  as  the 
commerce  of  tne  town  might  from  time  to 
time  require^  It  nuiy  be  well  concaved,  how- 
ever, bow  such  an  arrangement  might  resuU 
in  injury  to  the  budness  of  the  town.  Tbe 
inconvenience  ct  handling  the  bndneas  by 
means  of  a  afiur  track  would  necessarily  be 
greatly  imxeased  as  compared  with  the  trans- 
action of  the  same  business  over  the  main 
line.  At  all  evoita,  the  charter  mains  no 
provision  fra  the  maintenaooe  of  a  side  trade 
Into  Machen.  Its  requlremait  is  tbst  the 
Une  of  road  Itself  aAiall  be  bulU  from  Batonttm 
to  Machen,  and  may  be  thence  extended  to 
eidter  of  the  pdnts  detignated  in  tke  ebMxtet, 
Those  persona  who  have  invested  money  np- 
6n  the  faith  of  this  contract  between  the 
railmad  company  and  the  state  are  entitled  to 
hare  that  contract  performed.  They  are  en- 
titled to  have  the  railway  company  comply 
with  the  terms  of  its  charter  In  this  reaped, 
not  because  of  any  public  Inconvenience 
which  might  necessarily  result  tnan  its 
breach,  but  because  In  tbelr  own  stfttea  they 
suffer  a  qndal  particular  damage.  In  which 
the  public  In  no  manner  participate.  The 
threatened  injury,  If  pwmltfied,  would  result 
in  irreparable  damage  to  them  and  their  prop- 
erty; and  it  can  never  be  allowed  that,  un- 
der such  drcumstances,  a  railroad  company 
can  be  permitted  to  vl(rfato  ite  charter,  to  tne 
Injury  of  the  dtisen,  and  leave  him  witiiout 
redreasL  If  sucu  a  {windple  were  once  admit- 
ted, the  great  dtlea  in  tUs  country,  with  ait 
tkdr  commercial  interests,  would  be  practi- 
cally at  the  mexcj  ot  the  owners  of  rallnMd 
property.  As  an  illustration,  the  General 
Railroad,  chartond  &om  Mactm  to  Savannah, 
the  Macon  A.  Western  Railroad,  from  Atlan- 
ta to'  AUeon,  the  East  Tomessee,  mririnla  & 
Georgia  Raikoad,  frun  Aflanta  to  Macon,  and 
the  Macon  &  Brunswick  Railroad,  from  Ma- 
con to  Brunswick,  might  reach  the  condudon 
that  time  and  money  would  be  saved  by  so 
changing  their  lines  as  to  leave  Macon,  the 
objective  point  of  each  of  them,  entirely  off 
of  their  lines  of  road.  WlUle  such  a  oondltlon 
of  things  is  scarcdy  conceivable,  yet  to  allow 
the  principle  ben  Invoked  would  be  to  admit 
the  right,  and,  once  admitted,  the  establish- 
ment ot  these  great  arteries  of  commerce  be- 
comes dependent,  not  upon  the  will  of  the 
general  assembly,  but  upon  the  discration  c€ 
the  different  boards  of  directors  which  may 
from  time  to  time  be  elected  to  serve  the  in- 
terests of  the  railway  companies.  These  con- 
siderations lead  us  to  the  condntdon  tlmt  not 
only  was  it  tl»  duty  of  this  railroad  company, 
in  the  constmctiMi  of  Its  line  of  ndlraad,  to 
locate  its  main  line  within  the  corporate  lim- 
its of  the  town  of  MachCT,  but  .that,  hebtg 
once  so  located,  those  who.  upon  the  faith  of 
this  fact,  have  invested  tbdr  money,  are  en- 
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titled  to  have  the  stattu  so  estabUsbed  main- 
tained, untfl  Bach  time  as  the  general  asaem- 
hl7  shall  see  proper  to  enlai^e  the  powers  of 
the  corporation.  Let  the  Jodsmeat  of  the 
court  below  be  reversed. 

LUMPKIN,  3.,  declined  to  participate  hi  the 
declBloit  of  thlB  case»  on  account  of  reladon- 
■hfp  to  one  of  tbe  parOea  at  Interart. 


(97  Oe.  125) 

BATGHEiLOR  t.  BATGHRLOO. 
(Snpreme  Coun  o£  GeorfU.    Feb.  10.  1896.) 
Appui/— Brief  or  Etidbsob— ArnaMAiroB. 
There  baTlDg  been  no  effort  to  make  a 
brief  of  tbt  eTidence  which  has  been  tranamitted 
to  this  court  a«  a  part  of  the  record,  and  it  beinc 
impossible  to  consider  anj  queatiooa  of  law  made 
bj  tbe  bill  of  exceptiooa  witnout  reference  to  the 
evidence  iatrodnced  upon  the  bearing  of  tbe  ap. 
plication  foi  t«nporaiT  allmoay.  ttds  oonrt  wul 
not  undertake  to  determine  the  qnestlona  of  Ulw 
made,  and,  while  not  dtomlaalng  tbe  writ  of  er- 
ror, will  let  the  indfment  (tf  the  coort  beknr 
Btaiid  affirmtid. 
(Syllabos  by  the  Coart) 

Error  from  saperlor  court.  Bibb  county; 
3.  t*.  Hardeman,  Jndge. 

Action  between  D.  D.  Batcbelor  and  Hattte 
J.  Batcbelor.  There  was  a  Judgment  for  tbe 
latter,  and  tbe  former  brings  error.  .Afflzm- 
•d. 

Preston.  Jordata-&  Ayer,  for  plaintiff  In  er^ 
ror.  Morcock  ft  Warren,  Johnson  ft  John- 
son, and  Hardeman,  Darte  &  Tomer,  for  de- 
fendant In  error. 

PSra  OUBIAM.  jJudgment  affirmed. 


m  Oa.  4M) 

DAWSON  «.  BRISGOB  et  aL 
(Snpreme  Court  of  Oeorgia.    Feb.  7,  1896.) 

DbSD  —  COMtlDBKATION      pAROL  EviDSITCB  —  IK- 

tTKucnoKB— Harhlbsb  Errob— Pkih- 
ciPAL  aud  Aqbnt. 

1.  A  deed  to  realty  of  considerable  Talne, 
tinogb  OD  its  face  purp(Hliug  to  be  executed  upon 
a  nominal  money  consideratloD  only,  may  be  sup- 
PQrte<l  by  evidence  sfaowlng  that  the  grantee  was 
the  grantor's  danghter,  and  that  the  real  consid- 
eration was  love  «nd  affection. 

2.  While,  if  practicable,  the  better  practice 
wonid  be  to  conceai  from  the  jury  trying  a  ca»e 
tbe  existence  and  contents  of  a  former  verdict 
rendered  In  tbe  same  case,  a  refusal  to  allow  the 
Terdict  to  be  covered  up  by  pasting  over  it  a 
piece  of  paper  will  not  be  cause,  for  a  new  trial, 
when  that  verdict  was  in  favor  of  the  party  re- 
questing its  concealment,  and  the  court,  while 
mforming  the  jury  that  it  had  been  set  aside,  also 
distinctly,  carefully,  and  explicitiy  instructed 
them  to  treat  it  as  though  H  did  not  exist,  and  to 
found  their  verdlcr  upon  the  evidence  then  be- 
f <Me  them  in  the  caaa. 

3.  There  was  no  error  In  rejecting  evidence 
tending  to  show  thst  an  alleged  agent  of  another 
person  oad  knowledge  of  facts  which  might  affect 
the  title  of  that  ^rson  to  i^ven  property,  when 
no  evidence  was  either  offered  or  Introduced  tcakL- 
faig  to  establish  the  fact  of  agencr. 

(Syllabus  by  U.e  Court) 

Brror  from  saperlOT  ooort,  Dekalb  county; 
a.  H.  Clark,  Jndce. 


Action  between  Ed  Dawson  and  Egbert 
Briscoe  and  others.  There  was  a  Judgment 
for  the  lattw,  and  the  former  brings  errw. 
Affirmed. 

W.  J.  Albot  and  L  a  Battle,  for  plaintUT  In 
error.  Lewis  ft  Qreen,  for  defaidants  In 
error. 

PER  OUBIAM.   Judgment  affirmed. 


(97  Ga.  4U> 
DBKALB  COUNTY  T.  COOK. 
(Sivreme  Coort  of  Geon^    Feb.  7.  1B06.) 

COURTT  BridOBS— BOMD— LlABIUTT  VOR  DbFBOTS. 

The  law  of  this  case  was  aetUed  by  this 
court  when  it  was  here  at  the  October  term. 
1894.  Cook  V.  County  of  Dekalb,  22  &  E.  151, 
95  Qa.  218.  There  was  at  the  last  trial  am^e 
evidence  to  warrant  tbe  verdict,  and  the  court 
committed  no  error  In  denying  a  new  triaL 
(Syllaboa  by  the  Conrt.) 

'Error  from  city  court  of  DAalb;  H.  O. 
Jones,  Jodge. 

Action  bj  Bfary  B.  Cook  against  tbe  eoon- 
tf  of  Dekalb.  There  waa  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Candler  &  Thompson,  for  plaintiff  In  «r' 
ror.  John  S.  Candler  and  Geo.  W.  Qleaton, 
for  defendant  In  error. 

PER  CURIAM.  Judgment  affirmed. 

(M  Ga.  SSO) 

XANB  V.  MACON  ft  A  BT.  CO.  et  aL 
MACON  ft  A  RT.  00.  et  aL  T.  LANE. 
(Supreme  Court  of  Geor^a.    Aug.  16,  1895.) 
Eac^PTiOKS  TO  Mastsr's  Rifobt — Tims  ton  Fn^ 

INO— R4II.R04n  RBOBIvaRS— LUBILITIBS  — Bz- 
FBNSBS— PlUtttlTT— BOBDEOLPRBS— BSTOPPSL. 

1.  While  It  Is  undoubtedly  within  the  discre. 
tlon  of  the  court,  upon  proper  cause  shown,  to  ex- 
tend the  time  for  tiling  exceptions  to  a  master's 
report  beyond  the  period  limited  by  an  order  pre- 
viously passpd,  o':  srcb  extension  of  time  can 
be  demanded  as  a  matter  of  right;  and,  accord- 
ingly, it  was  erroi,  after  the  expiration  of  the 
time  fixed  by  such  order,  to  allow  a  party,  by 
whom  certain  exceptions  had  been  duly  filf>d. 
to  then  Ble  other  exceptions  which  were  not, 
by  amplification  or  otherwise,  merely  amenda- 
tory of  those  first  filed,  but  of  a  new  and  entirely 
distinct  character;  no  reason  whatever  being 
presented  why  the  extension  of  the  time  should 
DO  granted,  nor  any  excuse  offered  for  tbe  failure 
to  file  the  new  exceptions  at  the  proper  time,  and 
it  appearing,  also,  that  the  court,  in  passing  upon 
the  matter,  did  not  attempt  any  exercise  of  its 
discretion.  Especially  was  the  allowance  of  the 
additional  exceptions  erroneous  when  it  resulted 
in  a  re-reference  to  the  master,  and  a  serious  pro- 
traction of  the  litigation. 

2.  Where  cars  were  delivered  to  a  corpora- 
tion under  a  dtily-recorded  lease  contrax:t,  with 
provision  therein  for  final  sale,  and  for  a  reserva- 
tion of  title  in  the  lessor  until  the  cars  were  ful- 
ly paid  for,  and  the  receiver  of  a  railway  com- 
^ny  (to  which  these  cars  had  been  delivered  by 
the  lessee,  or  Its  Buccessor  in  possession)  took 
possession  of  the  cars  after  certain  partial  pay- 
■  ments  upon  the  lease  contract  bad  been  made, 
and  the  court,  upon  a  proper  application  by  the 
owner  of  the  cars,  refosed  either  to  adopt  and 
coi^ete  that  contract  or  to  retitfn  the  can  lo 


Digitized  by  Google 


24  SOtrTHBASTBBN  BBFOBTBS.  (UiL 


158 

•neb  owner,  but,  on  die  contrary)  ordered  the  re- 
ceiver to  retain  and  use  them,  thoneh  finallr  di- 
recting their  return  to  the  owner,  the  latter  be- 
came entitled  to  a  reasonable  rent  for  the  cars, 
covering  the  time  they  were  used  by  the  receiver, 
as  a  part  of  the  expenses  of  the  receiver's  admin- 
istration of  the  railway  company's  property;  and 
the  amonnt  of  snch  rent  should  be  arrived  at  ap- 
on  the  basis  of  the  actual  value  of  the  cars  for 
rent,  and  not  upon  the  basis  of  what  the  receiver 
actually  received  as  mileage  from  other  roada  for 
the  nse  of  the  cars.. 

3.  The  above  is  true  in  the  present  case  on 
general  principles;  but,  even  were  this  not  so, 
certainly  a  trustee  of  the  bondholders  of  the  rail- 
way company,  who  resisted  the  return  of  the 
cars,  and  participated  in  procuring  the  order  re- 
fusing to  restore  th^  to  the  owner,  is  estopped 
from  denying  that  tibe  rental  of  the  cars  is  an 
expense  of  the  receivership  prior  in  dignity  to  the 
lien  of  the  mortgage  secnriog  the  payment  of  the 
bonds. 

4.  Eliminating  the  exceptions  to  the  master's 
report  which  the  court  improperly  allowed  to  be 
filed,  the  equities  between  the  contending  par- 
ties, so  far  as  relates  to  the  remaining  matters 
of  dispute,  are.  under  the  peculiar  facts  of  tbis 
case  (all  of  wbich  cannot  be  conveniently  snm- 
marlzed  in  a  headnote),  as  follows:  (a)  The  pro- 
ceeds of  the  sale  of  the  property  of  the  railway 
company  are  chargeable  with  the  claim  for  rental 
due  to  the  owner  of  the  cars  from  the  time  they 
went  into  the  railway  company's  possession 

til  their  final  return,  the  amount  of  rent  to  be  as- 
certained as  above  indicated,  (b)  Tbe  owner  of 
the  cars  is  also  entitled,  out  of  such  proceeds,  to 
tiie  cost  of  extra  repairs  on  the  cars,  for  (lej)re- 
ciatlon  over  and  above  that  caused  by  ordinary 
wear  and  tear,  but  is  not  entitled  to  anything  for 
depreciation  in  tbe  cars  resulting  from  their  usual 
and  proper  use.  (c)  The  owner  of  the  cars  is  al- 
so entitled,  out  of  such  proceeds,  to  the  expenses 

Kid  him,  and  which  were  Incurred  in  retnm- 
j  the  cars  to  the  place  where  the  court  ordered 
them  to  be  delivered  to  him.  (d)  Interest  sbould 
be  allowed  on  the  above  claims  from  the  date  of 
Bueh  delivery,  and  tbey  should  rank  in  digniQr 
prior  to  the  lien  of  the  bondholders  upon  the  fund 
derived  from  the  sale  of  the  property  of  the  rail- 
way company,  (e)  The  above  claims  of  the  car 
owner  should  t>e  credited  with  all  the  payments 
made  upon  the  lease  contract;  and,  for  the  gen- 
eral balance  thus  found  due  such  car  owner,  he 
should  have  a  decree,  of  the  rank  and  dignity 
above  stated,  payable  out  of  the  fond  mentioned 
(Syllabus  by  the  Ck>urt.) 

Gross  error  from  superior  court.  Bibb  coun- 
ty; J.  M.  Griggs,  Judge. 

ActitHi  by  J.  S.  McTlghe  &  Co.  and  otherB 
against  tbe  Macon  GonBtruction  Company  and 
others,  wherein  WlUls  B.  Sparks  was  appoint- 
ed receiver.  William  G.  Lane,  receiver  of 
the  United  States  BoUlng-Stock  Company,  In- 
tervened as  a  party  plaintiff,  and  filed  a  peti- 
tion against  the  Macon  Construction  C]ompany 
and  others.  There  was  a  Judgment  rendered, 
and  Intervener  and  respondents  bring  error 
and  cross  error,  respectively.  Reversed  on 
the  main  bill,  and  afSrmed  on  tbe  cross  bllL 

The  following  Is  the  oflBclal  report: 

In  the  case  of  J.  8.  McTlgbe  &  Co.  et  aL 
against  the  Macon  Construction  Company,  tbe 
Macon  &  Savannah  Construction  Company, 
the  Macon  &  Atlantic  Railway  Company,  the 
Macon  &  Birmingham  Railroad  Company,  and 
the  Georgia,  Southern  &  Florida  Railroad 
Company,  Willis  B.  Sparks  was  appointed  re- 
ceiver of  the  pn)p«>rtje8  of  the  defendants,  and ' 
an  Injunction  was  granted  as  prayed  in  tbe 
petition  of  plaintiffs,  who  made  the  same  a 


creditors*  bllL  The  receiver  of  the  United 
States  RoUlQg-Stock  G<Hnpan7  Intervened  as 
a  party  plaintiff,  and  filed  his  petition  against 
the  Macon  ConstructlOD  Company,  the  Macon 
&  Birmingham  Railroad  C>>mpany,  the  Macon 
&  Atlantic  Railway  Company,  and  the  Ma- 
con &  Savannah  Construction  Company,  and 
against  Sparks,  as  receiver  of  said  corpora- 
tions. From  this  petition  It  appeared  that 
on  January  30,  1890,  the  rolling-stock  com- 
pany made  a  written  contract  (entitled  an 
"equipment  lease")  with  the  Macon  Construc- 
tion Company,  whereby  tbe  Intervene  agreed 
to  lease  to  said  company  300  box  cars  and 
200  fiat  cars;  and  on  September  4,  189U,  a 
like  contract  was  made  between  the  same 
parties,  for  the  lease  of  40U  box  cars  and  100 
fiat  cars.  The  cars  stipulated  for  In  the  first 
contract  were  turned  over  by  the  Macon  Con- 
struction Company  to  the  Macon  &.  Birming- 
ham Railroad  Company,  and  as  to  them  a  con- 
sent decree  was  rendered  In  November,  1893, 
thus  terminating  tbe  litigation  under  that  con- 
tract Under  the  otber  contract,  only  75  box 
cars  and  100  flat  cars  were  delivered,  as  the 
Maccm  Constructioa  Company  declined  to  ac- 
cept the  remainder  contracted  for.  Those  so 
delivered  were  turned  over  by  said  company 
to  the  Macon  &  Savannah  Construction  Com- 
pany, in  part  payment  of  the  subscription  of 
the  former  company  to  the  capital  stock  ot 
the  latter,  as  part  of  the  equipment  to  be 
furnished  by  said  latter  company  to  the  Ma- 
con &  Atlantic  Railway  Company,  under  cun- 
tract  between  them.  By  tbe  equipment  lease 
before  mentioned,  tbe  rolling-stock  company 
(called  tbe  "lessor")  agrees  to  lease  to  the  con- 
struction company  (called  the  "lessee")  tbe  500 
cars  in  question,  for  five  years,  from  October 
1.  1890,  upon  the  foUovrlng  conditions:  **lt 
is  agreed  that  tbe  value  of  each  box  car  Is 
$453,  and  that  of  each  fiat  car  $310.  Upon 
delivery,  the  lessee, agrees  to  pay  to  the  les- 
sor 20  per  cent  In  cash  of  the  value  of  each 
car  delivered  (making  for  the  total  cash  pay- 
ment $42,000),  and,  in  addition  thereto,  60  con- 
secutive monthly  payments  of  $2,829.33,  each 
of  which  shall  be  represented  by  a  note  or 
lease  warrant  executed  by  the  lessee,  drawn 
to  its  own  order,  and  by  it  indorsed.  Said 
cars  are  the  exclusive  property  of  the  lessor, 
and  tbe  lessee  agrees  to  hold  them  until  the 
determination  of  this  lease,  at  Its  own  risk, 
and  then  return  them  to  the  lessor  In  the  pres- 
ent good  order  and  condition,  reasonable  wear 
and  tear  excepted,  and  without  excuse  of  non- 
delivery on  account  of  accident,  unavoidable 
or  otherwise,  unless  the  same  shall  have  been 
purchased  by  the  lessee  from  the  lessor  with- 
in the  time,  and  in  the  manner  hereinafter 
specified.  In  case  of  default  In  the  payment  of 
any  of  said  notes,  or  \t  the  lessee  violate  tills 
agreement  in  any  respect,  this  lease  shall  im- 
mediately determine,  and  the  lessee  shall  de- 
liver up  said  cars  to  tbe  lessor,  and  the  sum 
paid  or  payable  on  said  notes  up  to  the  date 
of  such  delivery  shall  be  deemed  equivalent 
for  tbe  use  of  tbe  proiferty  up  to  that  dat% 
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and  shall  be  retained  as  such  by  the  lessor; 
and.  In  case  of  any  such  default,  the  lessor 
or  its  assigns  may  seize  all  or  any  of  said 
cars,  whereTer  they  may  be  found,  and  le- 
Btuue  possesskm  thereof,  free  from  every  legal 
or  equitable  claim  of  the  lessee,  which  is  to 
hcM  the  lessor  harmless  on  account  of  any 
expense  incurred  by  reason  of  such  seizure. 
In  case  any  of  mid  cars  be  delivered  by  the 
lessee  to  the  lessor  by  reason  of  such'  default, 
the  lessor  stiall.haTe  the  right  to  retain  tor 
its  own  use.  or  at  its  optirai  to  sell  them,  and 
apply  the  proceeds  to  the  payment  of  ^ny  of 
said  notes  representing  Installments  of  rents 
of  the  cars  for  the  whole  term  of  five  years, 
whether  said  installments  shall  have  fallen 
due  or  not  less  interest  at  5  per  c^t.;  and,  if 
such  proceeds  be  Insufficient  to  pay  said  notes 
In  full,  the  same  shall  be  applied  pro  rata  to 
their  payment,  without  preference  or  priority, 
and  trrespectlTe  ot  the  dates  of  maturity,  and 
the  l^see  shall  be  liable  to  pay  the  deficiency 
to  the  lessor;  but  if  such  proceeds  be  more 
than  sufficient  to  pay  all  of  said  unpaid  notes, 
with  interest  and  expenses,  the  surplus  sliall 
be  paid  to  the  lessee.  As  an  inducement  to 
secure  the  prompt  payment  of  said  notes,  the 
same  being  the  rent  for  the  use  of  said  cars, 
the  lessor  agrees,  upon  full  payment  of  each 
of  aald  notes,  and  the  performance  by  the 
lessee  of  each  of  the  conditions  herein  con- 
tained, and  upon  the  payment  of  the  further 
sum  of  fire  dollars,  that  it  will  sell  the  cars, 
and  execute  and  dellTer  to  the  lessee  a  bill 
of  sale  thereof,  and  the  same  shall  thereafter 
be  held  by  the  lessee  as  Its  own  property. 
The  leasee  agrees  to  keep  the  cats  insured  at 
Its  own  expense  Cor  the  benefit  of  the  lessor, 
and  to  assign  the  policies  of  insurance  to  It; 
and,  on  failure  to  do  so,  the  lessor  may  Insure 
them  at  the  lessee's  expense,  which  agrees  to 
pay  the  sarqe  on  demand,  in  addition  to  the 
rent.  The  lessee  shall  replace  the  cars  lost 
by  fire  or  otherwise  destroyed;  and  in  that 
case  it  shall  receive  from  the  leascv  the 
amount  collected  from  the  insurance  company 
<Hi  such  ,los8.  The  lessee  further  agrees  to 
pay  all  taxes  on  said  cars,  and  to  pay  all 
charges  forrepairs  and  renewals,  until  the  pay- 
ment of  each  ol  said  notes."  This  contract 
was  recorded  in  the  clerk's  office  on  October 
28, 1890.  As  heretofore  stated.  175  cars  were 
delivered  under  this  contract,  the  average 
date  of  delivery  being  November  1,  lt90.  The 
Macon  Constmctlon  Company  failed  to  make 
the  cash  payment  provided  by  the  contract, 
but  paid  four  of  the  lease  warrants,  leaving 
unpaid  the  casb  payment  of  $12,995  and  the 
rest  ot  the  lease  warrants.  Shortly  after  the 
aroointmoit  at  the  receiver,  the  Intervener 
applied  tor  an  order  requiring  the  return  of 
tbe  cara  to  it,  or  that  the  receiver  be  required 
to  B/dogt  the  contract  and  pay  the  maturing 
lease  warrants.  This  application  was  resisted 
1^  the  recover,  and  by  the  trustee  of  the 
fli«t  mortgage  bondholders  of  the  Macon  & 
Atlantic  Ballwi^  Company,  the  latter  deny- 
ing the  Tl^t  of  the  nc^Tflr  to  put  with  the 


cars,  but  disclaiming  ali  responsibility  tar 
their  use.  whether  on  accutmt  of  rental  or 
breakage,  which  could  constitute  a  lien  on  the 
coupons  or  net  eamlugs  of  the  road,  superior 
to  the  lien  of  the  bondholders.  The  court  de- 
nied the  application,  but  ordered  the  receiver 
to  gather  In  the  cars,  and  keep  them  insured 
and  repaired,  and  keep  a  separate  account  of 
all  the -moneys  received  from  the  mileage  on 
them.  Afterwards  an  order  was  passed  for 
the  sale  of  the  properties  of  the  Macon  &  At- 
lantic Railway  Comi>any  and  the  Macon  &  Sa- 
vannah Construction  Company;  and  the  re- 
ceiver reported  to  the  court  that  no  reason 
existed  for  longer  holding  the  cars  (which 
were  intended  to  be  used  upon  the  Macon  & 
Atlantic  BaUway).  and  that  It  would  be  to  the 
hiterest  of  all  iMu^es  that  the  same  be  glvoi 
up  to  the  intervener.  It  was  ordered  that 
they  be  so  surrendered;  and  the  receiver  de- 
livered to  the  Intervener  73  box  can  and  96 
flat  cars,  the  other  6  having  been  wrecked 
while  In  the  receiver's  use,  except  1,  which 
was  destroyed  January  3,  1881,  and  tbe  in- 
surance on  which,  amounting  to  H75,  was 
paid  to  the  receiver  on  May  1.  1891.  The 
average  date  of  the  return  of  the  cars  under 
the  court's  order  was  September  15, 1892,  and 
the  cost  of  transporting  them  was  $1,195.  In 
the  order  mentioned.  It  was  directed  that  all 
other  Issues  respecting  said  cars  be  reserved 
for  adjudication  upon  the  hearing  of  the  in- 
tervention. Including  any  claim  of  the  inter- 
vener for  the  rental  value  or  mUeage  of  the 
cars. 

The  master  to  whom  this  intervention, 
with  other  branches  of  the  case,  was  re- 
ferred, made  a  report,  in  which  he  found, 
in  brief,  as  follows:  It  appears  from  the  evi- 
dence tluit  the  175  cars  in  question  were 
turned  over  to  the  Macon  &  Atlantic  Ball- 
way,  and  were  held  and  used  by  that  road 
from  November  17,  1890,  to  March  16.  18»1, 
tbe  date  of  the  appointment  of  the  receiver, 
who  continued  to  bold  them  aa  receiver  of 
that  road.  He  used  them  for  the  purpose  of 
raising  income  tm  said  road.  It  had  no  fur- 
ther source  of  income;  and  this  Income  was 
wholly  devoted  to  preserving  its  property 
during  the  receivership.  The  usual  and  cus- 
tomary rentals  of  such  cars  were  $9  per 
month  for  box  cars,  and  $7  per  month  for 
flat  cars.  The  money  collected  by  the  re- 
ceiver from  the  insurance  of  the  six  wreck- 
ed cars  has  been  paid  orer  to  the  Intervener. 
In  determining  the  amount  of  rent  which 
should  be  paid  under  the  contract,  the  mas- 
ter made  the  calculation  upon  the  basis  of 
reasonable  rental  value  of  the  cars,  and  not 
according  to  the  mUeage  earned.  For  want 
of  evidence  to  show  the  amount  of  mileage 
earned,  the  master  was  without  information 
upon  which  to  make  a  calculation  on  this 
line;  the  only  direct,  positive,  and  satisfac- 
tory evidence  submitted  as  a  basis  for  es- 
timating the  rent  due  being  that  which  fix- 
ed the  rental,  not  at  actual  mileage,  but  at 
a  reaaonable  value,  Irreq»ectiTe  of  the  ao- 
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tool  use.  Upon  ttais  basis,  he  found  that, 
for  tlie  penod  of  4^  months  from  the  date 
of  the  dellveiy  of  the  cars  to  the  date  of 
the  appointment  of  the  receiver,  the  re- 
spondents were  liable  for  16.187,  and,  from 
the  latter  date  to  that  of  the  return  of  the 
cars  to  the  Intervener,  for  $24,204.52.  Since 
said  return,  elTorts  were  made  by  intervener 
to  sell  the  cars,  the  box  cars  being  offered 
as  low  as  S325,  and  IJie  flat  cars  at  $200. 
These  elTortfl  were  unsuccesaful,  sav^  as  to 
48  ears,  which  were  sold  at  $180  each.  As- 
suming the  valne  of  the  cars  at  the  date  of 
their  surrender  to  be  what  they  were  offers 
ed  for,  their  total  value  would  be  920.600 
less  than  the  original  selling  price.  Four  of 
the  notes  or  lease  warrants  were  paid, 
amounting  to  $11,512.42.  If  this  amount  be 
credited  on  the  amount  of  rent  due  prior  to 
the  receivership,  respondents'  equity  would 
be  (5,828.^  paid  on  the  lease  warrants  la 
excess  of  rents  due  prior  to  the  receiver- 
ship. No  evidence  was  submitted  as  to  the 
value  of  the  cars  after  delivery.  No  at- 
tempt was  made  by  the  receiver  or  by  the 
trustee  of  the  first  mortgaga  bondholders  to 
show  that  the  property  was  worth  more 
than  the  balance  due  on  the  intervener's 
debt  On  the  contrary,  the  evidence  for  the 
Intervener,  shown  in  the  foregoing  CAlcula- 
tion,  makes  It  certain  that  the  cars  are  not 
worth  the  amount  of  its  debt  by  a  very  large 
sum.  In  the  absence  of  plea  or  tender  of 
the  balance  of  the  purchase  money  with  In- 
terest, or  evidence  that  the  property  Is  stlU 
worth  as  much  as  the  balance,  respondents 
are  not  entitled  to  any  deduction  from  the 
amount  of  hire  or  rental  of  the  cars  on  ac- 
count of  the  partial  payments  made.  In 
determining  what  amount  should  be  allow- 
ed for  depreciation  in  value  of  the  cars  by 
reason  of  their  use  from  the  date  of  their 
delivery  to  the  construction  company  and 
the  date  of  their  return,  the  master  was  re- 
stricted to  72  box  cars  and  46  flat  cars  re- 
ceived and  examined  at  the  worlds  of  the 
Intervener  at  Annlston,  Ala.  (48  cars  hav- 
ing been  sold  at  Macon,  as  before  stated). 
No  evidence  was  submitted  as  to  the  condi- 
tion of  any  of  the  cars,  and,  in  the  absence 
of  proof  to  the  contrary,  they  are  presumed 
to  have  been  delivered  In  good  or  inter- 
cbanged(?)  condition.  Accepting  the  rules 
of  the  Master  Car  Builders'  Association,  of- 
fered In  evidence,  as  the  correct  mode  of  de- 
termining what  repairs  were  necessary  to 
put  the  cars  In  condition  for  Interchange  of 
traffic,  it  would  require  an  average  expendi- 
ture of  $1S  on  each  of  the  72  box  cars,  and 
$18  on  each  of  the  46  flat  cars,  making  $1,- 
804.  Intervener  claimed  that  this  cost  of 
repair  should  be  added  to  the  sum  due  for 
rental,  and  that  it  Is  entitled,  also,  to  an  ad- 
ditional sum  estimated  upon  a  depreciation 
In  the  valne  of  the  cars,  of  6  per  cent  an- 
nually. The  testimony  shows  that  this  last 
amount  la  allowed  only  when  there  la  an  ex- 
press agreement,  or  whwe  cars  are  rented 


and  rentals  are  calculated  by  mileage,  and 
not  where  a  fixed  rent  per  car  is  paid.  Tbe 
master,  therefore,  rejects  the  claim  for  ex- 
tra depreciation,  but  allows  the  cost  of  re- 
pairs. The  cost  of  transporting  the  cars  to 
Annlston  under  the  codrt's  order  for  their 
•  return,  admitted  to  be  $1,105,  Is  allowed  to 
the  Intervener.  The  total  of  the  amoonta 
thus  found  for  the  intervener  Is  $27,293.52, 
for  which  the  master  recommends  that  It 
have  judgment  to  be  a  first  Hen  on  the  mon- 
ey in  court  arising  from  tbe  sale  of  the 
property  of  the  Macon  &  Atlantic  RallxtHid. 
Interest  on  the  amount  found  Is  not  allowed. 

On  July  26,  1808,  a  cmsent  order  was 
passed,  setting  the  cases  made  by  tbe  va- 
rious  interventions  for  trial  on  November 
13,  1893,  and  providing,  among  other  things, 
that  all  exceptions  to  the  master's  report 
should  be  filed  on  or  before  October  1.  isSfL 
On  September  25.  1893,  the  trustee  for  the 
first  mortgage  bondholders,  with  other  de- 
fendants, filed  their  racceptlons  to  the  niaa- 
ter's  report  The  cases  came  on  for  bear- 
ing during  the  second  week  of  November, 
1803,  and  the  hearing  was  begun  before 
Judge  Gamble.  The  report  of  the  master 
was  read  to  the  court  and  the  respondents' 
exceptions  were  presented;  but  the  hearing 
was  not  finished,  1^  reason  of  the  fact  that 
said  judge  was  compelled  to  leave  the  city. 
On  January  24,  1804,  the  cases  again  came 
on  to  be  heard  before  Judge  Griggs,  and  the 
respondents  presented  further  exceptlooB  to 
the  master's  report  which  they  offered  by 
way  of  amendment  to  those  filed  previously. 
Intervener  objected  to  the  allowance  of  the 
amendment  but  the  objection  was  overrul- 
ed. He  also  demurred  to  the  exceptions  of 
respondents,  because  they  were  not  classi- 
fled  into  exceptiaDa  of  law  and  fact;  and 
the  demurrer  was  overruled.  There  was  al- 
so an  exception  by  the  intervener  to  the  ml- 
Ing  of  the  master  disallowing  interest  npon 
the  amounts  found  to  be  due  for  the  rental 
of  cars.  Upon  the  hearing,  the  court  ordei> 
ed  that  the  cause  be  referred  bacjc  to  tbe 
master,  with  Instructions  to  take  evidence — 
First  on  the  mileage  earned  by  the  176  cars 
in  question;  second,  how  much  of  that  mile- 
age was  appropriated  for  the  benefit  of  the 
Macon  &  Savannah  Conatractlon  Company, 
and  how  much  for  the  benefit  of  the  Macon 
&  Atlantic  Railway  Company,  confining  bia 
examination  and  report  to  these  matters. 
To  his  supplement&l  report  the  reiqrandenta 
filed  five  exceptions.  By  consent  all  nmt- 
ters  involved  In  the  exceptions  to  the  two 
reports  were  passed  on  by  the  court  without 
a  Jury.  The  court  decreed  as  follows:  In- 
tervener is  entitled  to  recover  of  tbe  Macon 
&  Savannah  Constmctlon  Company  and  the 
Macon  &  Atlantic  Ballway  Company  $7.- 
154.75,  which  sum  represents  the  liability  of 
the  railway  company  of  $4,309.00.  and  the 
liability  of  the  construction  company  of  $2,- 
840.15.  which  finding  is  declared  to  be  a  first 
lien  on  the  fund  arising  from  the  sale  of  the 
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pntpertlea  of  said  companies.  This  eondn- 
sloD  la  reached  in  the  following  manner: 
The  amount  of  mileage  earned  b;"  ITS  cara, 
and  appropriated  for  the  benefit  of  the  Ma- 
con &  Atlantic  Ballway  Company,  Is  found 
by  the  master  to  be  $5,462.29,  and  that  ap- 
propriated  for  the  benefit  of  the  Macon  A 
Savannah  Gonstmctioa  Company  la  fotmd 
to  be  93,93L63,  aggieffating  $9,8»3.94,  which 
last-named  smn  Is  reduced  by  taking  there- 
from $3,328.42,  being  the  excess  of  payment 
by  the  Macon  Oonstnictlon  Company  over 
the  rental  value  of  175  cars  before  the  re- 
ceivership in  this  case:  leaving  $4,065.62. 
To  this  is  added  the  a^rregate  of  the  cost  of 
repairs  of  the  cars  after  their  return  <$V 
S&4),  and  the  cost  of  their  transportation  to 
Annlaton  under  the  court's  order  ($l.lWf). 
which  two  amounts  are  to  be  divided  be- 
tween said  corporations  in  the  proportion  of 
63  per  cent  to  the  Macon  &  Atlantic  Ball- 
way  Company,  and  37  per  cent  to  the  Ma- 
con &  Savannah  Construction  Company. 
The  court  further  decrees  that  the  master, 
In  his  original  report,  committed  error,  and 
his  findings  are  set  aside,  and  his  supple- 
mental report  approved.  All  the  exceptions 
to  the  original  report,  as  well  as  those  to  the 
supplemental  report,  are  overruled,  except 
the  fifth  amended  exertion  taken  by  re- 
spondents to  the  original  report*  which  Is 
sustained. 

The  Interrener  excepts  to  this  decree,  and 
to  the  overruling  of  his  objection  to  the  al- 
lowance of  the  amended  exceptions  to  the 
original  r^rt  of  the  master,  and  to  the 
overruling  of  his  oemurrer  before  mentioned. 
By  cross  bill,  respondents  except  to  the  over- 
ruling of  their  exceptions  to  the  reports,  otb* 
er  than  the  exception  which  was  sustained. 
The  exceptions  to  the  original  report  of  the 
master  are  that  the  master  erred:  (1)  in 
holding  that  intervener  was  entitled  to  recov- 
er $27,298  for  the  rental  value  of  the  cars 
from  March  15,  1891,  to  January  15.  1S92, 
there  having  been  no  contract  for  the  pay- 
ment of  such  rental,  and  it  appearing  that  the 
lease  warrants  to  be  paid  by  the  Macon  Con- 
Btmctlon  Company  amounted  only  to  $2,820.- 
33  per  month  as  the  rental  for  400  box  cars 
and  100  flat  cars  and  that  the  number  of  cars 
to  be  delivered  was  reduced,  by  a  partial  re- 
scission of  the  contract,  to  75  box  cars  and 
100  flat  cars,  and  that  the  amount  due  for 
their  rental  could  only  be  In  the  proportion 
that  would  be  due  for  that  numl>er,  charging 
the  rent  upor  a  proportionate  basis  fixed  ac- 
cording to  the  right  set  out  In  the  original 
contract,  to  be  determined  by  the  number  of 
cars  used  under  the  modified  agreement  here- 
in referred  to.  (2)  in  holding  that  the  rent 
doe  prior  to  the  receivership  was  to  be  at  the 
tate  of  $7  per  month  for  the  flat  cars,  and  $9 
per  month  for  the  box  cars,  instead  of  finding 
^t  the  rent  to  b^  charged  should  be  In  pro- 
portion for  the  175  cars  delivered  to  that 
agreed  upon  In  the  lease  contract  for  600  cars. 
^  So  as  to  the  finding  of  tent  Babseqaent  to 
T.24S.S.D0.2 — U 


the  receivership.  (4)  In  finding  that  lesponA- 
enta*  equity  arising  out  of  the  payment  of 
$11,615.42,  made  prior  to  the  receivership, 
would  be  only  $5,328.42,  when  he  should 
have  found,  under  the  evidence,  that  respond- 
ents' equity  In  the  cars  amounted  to  $7,553.- 
42,  that  being  the  amount  paid  on  the  lease 
warrants  in  excess  of  rent  doe  prior  to  the 
receivership.  (5)  In  flndli^  that  defendants 
were  entitled  to  no  credit  growing  out  of  the 
equity  hereby  created  by  reason  of  such  pay- 
ment la  excess  of  the  amount  due  for  rent 

(0)  In  finding  that  the  evidence  shows  that 
It  would  require  an  average  expenditure  of 
$18  on  each  of  the  72  box  cara,  and  $13  on 
each  of  the  46  flat  cars,  to  put  them  In  re- 
pair, when  the  evidence  showed  that  the 
cost  would  not  exceed  $9  and  $7,  respective- 
ly. (7)  In  charging  defendants  with  the  $1,- 
185  cost  of  transportation,  the  contract  of 
lease  only  providing  that  the  lessor  should 
have  the  right  to  take  possession  of  the  ears 
wherever  found.  (8)  In  finding  an  amount 
greater  than  Is  shown  to  be  due  upon  any 
correct  basis  of  calculation  that  could  have 
been  adopted.  <9)  *n  adopting  the  full  and 
extreme  limit  of  liability  claimed  by  Inters 
vener,  not  attempting  to  reconcile  the  evi- 
dence submitted  by  plaintiff  with  that  of  de- 
fendant but  finding.  In  every  instance,  the 
highest  amount  claimed  to  have  been  proved, 
and  utterly  Ignoring  defendant's  theory.  The 
amended  exceptions  filed  by  respondents  on 
January  24,  1894,  are  that  the  master  erred: 

(1)  In  finding  that  the  Macon  &  Atlantic  Rail- 
way Company  was  Indebted  in  any  sum  to 
the  Intervener,  It  appearing  from  the  evldmce 
that  the  contract  for  the  sale  of  the  175  can 
was  made  between  the  Macon  Construction 
Company  and  the  rolling-stock  company; 
that  they  were  turned  over  by  the  conatnic- 
tlott  company  to  the  Macon  &  Savannah  Con- 
struction Company,  and  not  to  the  railway 
company,  which  has  done  no  act  and  made 
no  contract  by  which  It  has  incurred  any 
liability;  that  the  receiver  held  the  cars  and 
received  the  Income  therefrom,  not  aa  re- 
ceiver of  said  railway  company,  but  as  re> 
celver  of  the  Macon  Construction  Company; 
and  that  said  railway  company  and  the  Ma- 
con &  Savaimah  Construction  Company  were 
separate  and  independent  corporations,  and 
the  latter  had  never  completed  the  construc- 
tion of  the  railroad,  nor  turned  the  road  and 
Its  equipment  over  to  the  railway  company. 

(2)  In  not  finding  and  spcdfically  reporting 
the  exact  amount  received  by  the  receiver 
from  the  mileage  of  the  cars;  this  amount 
btiUig.  from  the  evidence,  a  little  over  $9,000, 
and  having  been  received  by  him  as  receiver, 
not  of  the  railway  company,  but  of  the  Macon 
&  Savannah  Coustractlon  Company.  (3)  "In 
not  finding  that  the  $11,562.29,  the  amount 
of  mileage  earned  by  the  said  176,  as  dls* 
closed  by  the  evideice;  and  also  in  not  find- 
ing that  the  defendant  company  was  liable 
oiily  la  the  sum  of  $11,562.29,  the  amount  of 
mileage  earned,  and  on  this  llablUtsr  that  said 
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payment  of  $11,015.42  should  have  been  al- 
lowed as  a  credit"  (4)  In  not  finding  that 
tbe  Macon  Oonstmctlon  Company  alone  la 
liable  for  tbe  pnrchaae  money  of  the  cars  and 
the  reasonable  hire  thereof;  and  In  not  find- 
ing that  the  Macon  &  Atlantic  Railway  Com- 
pany was  not  indebted  In  any  sum,  either 
for  the  purchase  of  the  cars  or  for  their  rea- 
sonable hire.  (6)  In  computing  the  rental 
value  of  the  cars  on  the  basis  of  reasonable 
hire,  and  not  on  the  basis  of  actual  mileage 
earned,  tbe  latter  being  the  true  rale  and 
basis.  (6)  In  finding  that  f27.293.62  be  a 
first  lien  In  favor  of  tbe  intervener,  and  be 
transferred  to  the  money  bi  court  arising 
from  tbe  sale  of  the  property  of  the  Macon 
A  Atlantic  Railway  Company;  said  finding 
being  contrary  to  law  and  evidence.  The 
objections  to  tbe  allowance  of  these  excep- 
tions as  an  amendment  to  those  previously 
filed  were:  (1>  That  no  reason  was  shown 
why  they  were  not  filed  within  the  time  pre- 
scribed in  the  consent  order  of  July  25,  18!)3. 
Intervener's  counsel  stated  In  his  place  that 
the  time  for  filing  exceptions  under  the  order 
originally  granted  would  have  expired  in  Au- 
gust, 1893,  and  on  July  25th,  counsel  for  the 
exceptors  applied  to  intervener's  counsel  to 
consent  that  tbe  time  for  filing  exceptions  be 
extended  to  October  1,  1893,  which  consent 
was  given;  and  thereupon  the  agreement  of 
counsel  was  embodied  in  the  order  of  July  25, 
1893.  (2)  That  tbe  proposed  amendment  add- 
ed new  and  additional  exceptions  after  the 
time  limited  for  the  making  of  tbe  same  had 
expired,  and  were  not  in  fact,  either  In  sub- 
stance <or  form,  mere  amendments  to  tbe  ex- 
ceptions previously  filed.  (3)  That  the  amend- 
ment was  not  authorized  by  law.  Tbe  ex- 
ceptions to  the  master's  supplemental  report 
are  fire  exceptions  of  fact,  and  are,  substan- 
tially, that  the  naster  erred  in  finding  that 
various  amounts  disbursed  were  appropriated 
for  the  benfit  of  the  Macon  &  Atlantic  Rail- 
way Company,  when  he  should  have  found 
that  no  part  of  the  same  went  to  tbe  boiefit 
of  that  company,  and  that  It  was  not  liable 
therefor,  but  that  portions  of  tbe  same  went 
to  the  benefit  of  the  Macon  &  Savannah  Con- 
struction Company. 

H.  C.  Tompkins  and  Hill,  Harris  &  Birch, 
for  plaintiff  Lane.  A.  L.  Miller,  W.  Dessau, 
C.  L.  Bartlett.  Charlton  &  Mackail,  and 
Hardeman,  Davis  &  Turner,  for  defendants. 

•  LUMPKIN,  J.  This  case  arose  out  of  liti- 
gation upon  an  intervention  filed  by  the  re- 
ceiver of  tbe  United  States  RoUlng-Stock 
Company  in  the  case  of  McTtgbe  &  Co. 
against  several  corporations  and  W.  B. 
Sparks,  who  had  been  appointed  receiver  of 
the  same.  The  reporter's  statement  sets 
forth  such  of  tbe  tects  as  will.  In  connection 
with  the  headnotes  and  this  opinion,  be  suffi- 
cient for  an  onderstandtng  of  the  rulings 
made. 

I.  The  first  mattor  for  consideration  relates 


to  a  question  of  practice.  Section  4203  of  the 
Code  provides  that  tbe  report. of  a  master 
shall  be  subject  to  exceptions  for  such  time 
as  the  court  may  allow.  These  exceptions, 
however,  are  not  pleadings  in  the  sense  that 
they  may  be  amended  or  added  to  as  matter 
of  right  at  any  stage  of  the  case,  SutUes  v. 
Smith,  75  Ga.  830.  It  may,  nevertheless,  be 
considered  as  very  well  settled  that,  even 
after  tbe  time  for  filing  exceptions  fixed  by 
an  order  of  the  court  has  expired,  it  is  still 
within  the  discretion  of  the  Judge  to  allow 
tbe  filing  of  other  and  further  exceptions. 
Bazemore  v.  Davis,  69  Qa.  745.  This  discre- 
tion, however,  must  be  exercised  upon  prop- 
er cause  shown,  and  the  Judge  may  not  ar- 
bitrarily allow  new  and  distinct  exceptions 
to  be  filed  after  the  expiration  of  the  time 
originally  limited.  Arthur  v.  Gordon  Co., 
67  Ga.  220;  Suttles  v.  Smith,  supra.  Tbe 
amendment  to  an  exception  to  tbe  auditor's 
report  dealt  with  in  Poullaln  v.  Poullaln,  76 
Ga.  422,  was  not  a  new  and  distinct  excep- 
tion, but  merely  siQiplled  defects  in  one  al- 
ready filed.  In  view  of  the  foregoing  deci- 
sions, we  think  tbe  court  erred  In  allowing 
the  new  exceptions  filed  In  this  case  after 
the  time  fixed  for  filing  exceptions  by  an  or^ 
6a  prevlonsly  passed  had  expired.  No  rea- 
son for  an  extension  of  time  was  stated,  nor 
any  excuse  given  for  falling  to  file  tbe  new 
exceptions  at  the  proper  time;  and  it  is  quite 
clear  that  the  court.  In  allowing  them  to  be 
filed  after  this  time  bad  expired,  did  not  at- 
tempt any  exercise  of  discretion.  The  error 
thus  committed  operated  injuriously  against 
the  opposite  party  for  several  reasons,  not 
the  least  of  which  was  that  It  r^nlted  in  a 
re-reference  to  the  master,  and  caused  seri- 
ous delay  In  tbe  progress  of  the  case 

2.  As  will  have  been  seen  from  the  official 
report  above  referred  to,  the  rolling-sto<^ 
company,  whose  receiver  filed  the  Interven- 
tion with  which  we  are  now  dealing,  deliv- 
ered tbe  cars  tbe  rental  of  which  is  in  con- 
troversy to  the  Macon  Construction  Com- 
pany, wblcb  delivered  them  to  the  Macon  & 
Savannah  Construction  Company,  in  part 
payment  of  a  subscription  to  the  capital  stock 
of  the  latter  company,  and  as  a  portion  of 
the  equipment  to  be  by  it  furnished  to  the 
Macon  &  Atlantic  Railway  Company.  Sparks 
subsequently  took  possession  of  these  cars, 
as  tbe  receiver  of  the  company  last  named. 
This  explains  how  bis  possession  as  such  re- 
ceiver originated.  The  other  facts  pertinent 
In  this  Immediate  connection  are  sufficiently 
summarized  in  the  second  headnote.  It  must 
be  understood  that.  In  speaking  hereinafter 
of  the  owner  of  the  cars,  we  refer  to  the  re- 
ceiver of  the  rolling-stock  company,  he  stand- 
ing In  the  place  of  such  owner,  and  represent- 
ing its  interest 

It  is  quite  certain  that  sucb  owner  was  en- 
titled to  some  rent  for  the  use  of  these  cant 
We  cannot  see  upon  what  principle  this  rent 
was  to  be  estimated  upon  the  basis  of  what 
was  actually  received  for  their  use  or  hirs 
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by  the  receiver  of  the  railway  company. 
There  was  certainly  no  contract  to  thia  ef- 
fect, and,  in  the  absence  of  one,  the  case.  In 
view  of  all  the  facts  disclosed,  by  the  record, 
falls  within  the  rule  that,  where  one  uses 
the  property  of  another  Ander  clrcnmstances 
entitling  the  owner  to  payment  for  Its  hire, 
the  amoant  to  be  paid,  unless  controlled  by 
contract,  should  be  arrived  at  upon  the  basis 
of  the  actual  valne  of  the  property  for  the 
use  for  which  It  was  intended.  We  shall,  be- 
fore concluding,  attempt,  briefly,  to  show 
that  the  original  lease  contract  under  which 
the  cars  were  dellveied  Is  not  applicable  In 
fixing  the  amonnt  to  be  paid  f<v  the  rent  of 

3.  It  was  Strenuously  Insisted  here  that 
the  bondholders  of  the  Macon  &  Atlantic 
Railway  Company  were  not  represented  in 
this  litigation  1^  their  trustee,  the  New 
YaA  Security  A  Trufit  Company,  and  there- 
fore neither  resisted  the  restoration  of  the 
cars  to  their  owner,  nor  in  any  manner  par- 
ticipated In  procuring  the  order  of  court  by 
which  such  restoration  was  refused.  As- 
aoming,  for  the  moment,  that  this  conten- 
tkMi  la  well  founded,  we  still  think  that,  In 
view  of  the  facte  of  this  case,  the  claim  of 
the  car  owner  la,  upon  the  general  principles 
of  equity  Jurisprudence,  to  Ik  preferred  to 
that  ct  these  bondholders.  The  expenses  of 
a  receivership  (which,  of  course,  include 
those  incurred  in  the  due  administration  by 
the  receiver  of  the  estate  in  bis  hands)  may 
often  with  propriety  be  recognized  as  having 
a  first  lien  upon  the  assets,  extending  even  to 
those  derived  from  a  sale  of  the  corpus.  It 
appears  that  the  rectivo'  used  these  cars  for 
the  purpose  of  raising  Income  for  the  Macon 
&  Atlantic  Railway  Company;  that  it  bad 
no  other  source  of  income;  and  that  this  In- 
-come  was  wholly  devoted  to  preserving  its 
property  during  the  receivership.  If  the  re- 
cdver,  under  the  court's  order  and  direction, 
had  borrowed  money  for  absolutely  neces- 
Miy  expenditures  In  taking  proper  care  of 
the  property  In  his  hands,— sucb  ae  insur- 
ance premiums,  Indispensable  repalra,  and 
the  like,— these  charges  would  be  classed  as 
expenses  of  administration,  and  p^d  accord- 
(ngfy.  Here,  under  such  an  order,  he  kept  In 
bis  possession,  and  used,  for  purposes  of  this 
nature,  the  cars  of  another;  and  the  benefits 
derived  from  his  so  doing  Inured  directly  to 
the  company  and  Its  creditors,  the  chief  of 
which  were  these  bondholders.  Hence  our 
conclnslon  that,  under  all  these  facta  and  cfr- 
cumstanccB,  the  rental  of  the  cars  was  char- 
geable to  the  taoA  arising  from  the  sale  of 
the  property,  as  expenses  of  administration, 
and,  like  costs,  receiver's  fees,  attorneys' 
fees,  and  other  similar  charges  with  which 
all  property  l^ally  administered  Is  burden- 
ed, took  preference  over  the  claims  of  the 
tMudhoIders.  But  suppose  that,  independ- 
ently of  the  alleged  resistance  by  the  trustee 
of  these  bondholders  of  the  return  of  the 
cars,  this  cmdnalon  la  not  sound,  and  cannot 


stand  upon  the  reasons  Just  given  in  Its  sup- 
port; we  are  very  certain  that  the  record  be- 
fore us  plainly  shows  that  the  New  York  Se- 
curity &  Trust  Company  was  before  the 
court  in  its  capacity  as  trustee  for  the  bond- 
holders of  the  Macon  &  Atlantic  Hallway 
Company,  and  that,  as  such  trustee,  it  partic- 
ipated In  procuring  the  order  of  refusal 
above  mentioned.  If  this  is  true.  It  must 
necessarily  follow  that  both  the  trustee  and 
the  bondholders  represented  by  him  are  es- 
topped from  denying  that  the  rental  of  the 
cars  is  an  expense  of  the  receivership,  of  su- 
perior dignity  to  the  lien  of  the  bondholders* 
mortgage.  This  proposition  Is  too  plain  for 
argument,  and  therefore  wUl  not  be  dis- 
cussed. We  shall  simply  endeavor  to  show 
that  the  assumption  of  fact  upon  which  It  is 
to  be  supported  is  the  truth  of  this  matter. 

As  already  shown,  the  main  case  in  which 
the  Intervention  now  under  consideration 
arose  was  begun  by  McTIghe  &  Co.  against 
several  corporations.  Among  these  were 
the  Georgia,  Southern  &  Florida  Railroad 
Company,  the  Macon  &  Birmingham  Rail- 
road Company,  and  the  Macon  &  Atlantic 
Railway  Company.  The  original  petition  did 
not  pray  for  process  against  any  trustee  of 
any  of  the  bondholders  of  any  of  these  com- 
panies. Afterwards,  however,  on  the  13th 
day  of  June,  1891,  the  Judge  passed  an  order  _ 
In  the  following  words:  "This  Intervening 
petition  having  come  on  for  a  Jiearing  before 
me  this  day,  and  the  petitioner  having 
amended  the  same  by  prayer  asking  that 
the  trustees  of  the  bondholders  of  the  de 
fendant  railroad  companies  be  made  partle^ 
and  served,  it  is  ordered  by  the  court  that 
the  petition  be  set  for  a  bearing  before  me, 
at  Macon,  Georgia,  on  the  27th  instant,  at  9 
a  m.,  and  that  eight  days'  notice  of  the  peti- 
tion and  amendments  thereto,  and  of  this 
order,  be  given  to  Messrs.  Hoke  &  Burton 
Smith,  solicitors  for  the  trustee  of  the  bond- 
holders of  the  Georgia,  SouthoTi  &  Florida 
Railroad  Company,  and  that  a  copy  of  the 
same  be  served  by  the  petitioner  or  bis  duly- 
authorized  agent,  upon  the  New  York  Se- 
curity &  Trust  Company,  46  Wall  street.  New 
York,  trustee  of  the  bondholders  of  the  Ma- 
con &  BIrmingliam  Railroad  Company  and 
the  Macon  &  Atlantic  Railroad  Company, 
eight  days  before  said  hearing.  Further  or- 
dered that  the  receiver,  upon  said  hearing, 
make  report  to  the  court  concerning  the  mat- 
t^  about  which  the  amended  prayer  of  tlie 
petitioner  prays  for,"  It  will  be  seen  tnat 
service. was  ordered  to  be  made  upon  Messrs, 
Hoke  &  Burton  Smith,  who  were  designated 
as  solicitors  of  the  trustee  of  the  bondholdas 
of  the  Georgia,  Southern  &  Florida  Ralbt»d 
Company,  and  that  service  was  also  ordered 
to  be  made  upon  the  New  York  Security  & 
Trust  Company,  trustee  of  the  bondholders 
of  the  other  two  companies.  On  the  20th  of 
June,  1891,  "upon  motion  of  Messrs.  Hoke  & 
Burton  Smith,  counsel  for  trustee  of  bond- 
boUen^  the  New  York  Security  &  Trust  Com- 
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p&ny/*  It  was  ordered  Uiat  tbe  hearing  of 
this  very  isterrentjon  be  set  for  July  4th.  It 
waa  not  then  heard;  but,  on  the  ISth  of  that 
month,  the  trust  company  filed  two  brief  pa- 
pers, In  the  nature  of  answers  to  tbe  inter- 
vention. They  are  in  the  following  words: 

"The  New  York  Security  &  Trust  Company, 
trustee  for  the  bondholders,  having  been 
made  a  party  In  the  above-stated  case,  comes 
and  denies  all  the  statements  In  the  petition 
of  intervener,  and  prays  that  strict  proof  be 
bad.  Hoke  &  Burton  Smith,  Attys.  for  Mew 
York  Security  &  Trust  Co.,  Trustee  for  tbe 
Bondholders." 

"The  New  York  Security  &  Tmst  Company, 
trustee  for  the  bondholders,  disclaims  any  fe- 
flponslbllity  for  the  use  of  said  cars  by  the 
receiver.  While  it  denies  tbe  right  of  tbe 
receiver  to  part  with  said  cars,  it  disclaims 
all  responsibility  for  their  use.  whether  on 
acct  of  rental  or  breakage,  which  can  con- 
stitute a  lien  superior  on  tbe  coupons  or  net 
earnings  of  tbe  road  to  tbe  lien  of  tbe  bond- 
holders. Hoke  &  Burton  tSmlth.  Attys." 

And,  further,  this  same,  trust  company,  by 
its  same  counsel,  filed  a  written  objection  to 
the  right  of  tbe  court  to  finally  dispose  of 
this  Intervention  without  a  jury.  The  Messrs. 
Smith  undoubtedly  represented  tbe  trust  com- 
pany. It  certainly  was  tbe  trustee  of  the 
bondholders  of  two  of  the  corporations  above 
named.  Including  the  Macon  &  Atlantic  Rail- 
way Company.  It  was,  beyond  question,  a 
party  to  the  case  In  the  character  of  trustee 
for  each  set  of  these  bondholders,  and  it  ai>- 
peared,  everywhere  and  every  time  it  shows 
up  In  the  record,  as  "trustee  for  tbe  bond- 
holders." What  bondholders?  It  seems  in- 
dlsputably  clear  that  the  answer  should  be: 
"All  the  bondholders  of  tbe  two  companies." 
This  is  the  logical  sequence  of  its  making 
the  general  appearance  above  stated.  Other- 
wise, It  should  have  limited  Its  appearance, 
and  specified  for  what  class  or  classes  of  the 
bondholders  It  Intended  to  appear,  or  did  ap- 
pear. There  is  not  In  the  record  even  a  hint 
or  snggestlon  that  anything  of  this  kind  wa's 
done  or  attempted.  We  have  therefore  seri- 
ously, and  deliberately  reached  the  conclusion 
that  this  trust  company,  as  a  party  to  this 
litigation,  represented  the  Interests  of  all 
th^  bondholders,  including  those  of  the 
Macon  &  Atlantic  Railway  Company. 

In  i>erfect  candor,  we  would  not  have  de- 
voted so  much  space  to  this  particular  mat- 
ter but  for  the  fact  that  able  counsel,  evi- 
dently with  perfect  sincerity,  earnestly  con- 
tended in  the  argument  made  before  .us  that 
tbe  trandholders  of  this  company  were  not 
before  the  court  through  or  by  this  trust 
company,  and  alao  asked  for  a  rehearing  on 
the  ground  that  this  court  bad  fallen  into  a 
misapprehension  on  the  subject  Tbe  rehear- 
ing was  denied,  because,  after  further  ex- 
amination and  reflection,  we  felt  satisfied 
that  our  former  view  of  this  matter  was 
correct,  and  for  the  additional  reason  that 
we  did  not  tlilnk  It  made  waj  sabstantial  dU- 


ference,  in  adjusting'  the  true  equities  of  this 
case,  whether  the  trust  company,  as  the 
trustee  of  this  set  of  bondholders,  contested 
the  return  of  the  cars  to  tbelr  owner  or  not. 
Our  decision  in  this  case  was  not  made  hasti- 
ly, but  otter  much  thought  and  deliberation. 
As  to  that  branch  of  it  to  which  the  present 
division  of  this  opinion  relates,  we  based  onr 
judgment  upon  both  the  reasons  assigned. 
We  are  still  satisfied  that  both  are  sound,  and 
especially  that  one  of  them  which  rests  upon 
the  assertion  that  the  trust  company  was 
before  tbe  court  as  the  trustee  of  the  bond- 
holdets  of  the  Macon  &  Atlantic  Kallway 
Company,  and  in  that  capaci^  represented 
and  acted  for  these  bondholders  in  the  pres- 
ent litigation. 

4.  We  have  not  passed  upon  those  exceptions 
to  the  master's  report  which  tbe  court  im- 
properly allowed  to  be  filed,  and  to  which  ref- 
erence has  already  been  made.  In  tbe  view 
we  take  of  the  matter,  they  are  not  In  the 
case,  and  should  have  no  eflect  upon  Its  de- 
termination by  us.  It  Is  apparent  from  the 
undisputed  facts  that,  after  tbe  receiver  had 
taken  posaesslou  of  tbe  cars,  tbe  court,  upon 
tbe  application  of  the  owner,  ought  either  to 
have  adopted  and  carried  out  the  lease  con- 
tract, or  to  have  ordered  the  restoration  of 
the  cars.  It  did  neither,  but  peremptorily  or- 
dered tbe  receiver  to  retain  and  use  the  cars; 
and  the  receiver  did  in  fact  retain  and  use  the 
ears  until,  after  the  lapse  of  a  considerable 
period  of  time,  be  was  finally  ordered  by  the 
court  to  return  the  cars  to  their  owner.  None 
of  the  parties  excepted  to  the  order  of  tbe 
court  refusing  a  surrender  of  the  cars,  and 
may  therefore  t>e  treated  as  acquiescing  in  it. 
Consequently,  the  equities  between  the  owner 
of  the  cars  and  the  railway  company  should 
be  adjusted  just  as  If  they  bad  roluntarily 
done  what  was  accomplished  by  the  court's 
action  in  the  premises.  In  this  view  of  the 
matter,  the  final  return  of  the  cars  under  the 
court's  direction  was  tbe  same  thing.  In  ef- 
fect, as  would  have  been  a  final  rescission  of 
the  lea^e  contract  by  the  parties  to  it;  and 
consequently,  au  stated  In  the  second  division 
of  this  opinion.  It  la  not  applicable  In  fl^ng 
the  amount  of  rent  to  be  paid  for  tbe  cars.  Its 
terms  should  not  be  referred  to  for  this  pur- 
pose, because  it  was  practically  canceled  by 
what  occurred,  and  thereafter  had  no  legal  or 
equitable  bearing  upon  the  question  of  the  re- 
ceiver's liability  in  the  premise 

We  have,  upon  the  basis  which  we  think  is 
the  true  and  just  one,  arrived  at  our  concla- 
sion  as  to  what  are  the  exact  equities  In  the 
case,  so  far  as  these  parties  are  concerned:  (a) 
Tbe  time  for  which  the  rental  of  the  cars  is 
chargeable  to  tbe  assets  of  tbe  railway  com- 
pany is  obviously  that  durii^  which  the  c<kd- 
pany  and  its  receiver  bad  possession  of  and 
used  them,  (b)  As  a  general  rule,  compensa- 
tion for  the  ordinary  wear  and  tear  of  a  tblne 
rented  Is  included  In  and  covered  by  tbe  rent- 
al charge,  and  no  reason  occurs  to  us  why 
tUs  rule  should  not  apply  In  the  present  In- 
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stance.  But  depredation  arising  from  care- 
less use,  or  from  abuse,  and  which  la  greater 
than  that  caused  by  ordinary  and  proper  use. 
Is  a  different  matter,  and  ought  to  be  paid 
for,  or  else  the  owner  will  get  nothing  for  the 
Injury  to  his  property  thus  occasioned,  (c) 
The  expenses  Incurred  In  returning  the  cars, 
as  the  court  ordered,  ought  not  to  fail  upon 
tbe  owner;  -  for  It  seems  dear  that  the  latter 
cannot  be  fairly  charged  with  the  cost  of  a 
delivery  which  It  was  manifestly  the  court's 
duty  to  effectuate,  (d)  We  have  said  that  In- 
terest should  be  allowed  on  all  the  above 
claims  from  the  date  upon  which  the  cars  were 
retoraed  to  the  owner.  The  claim  for  the  rent- 
al was  certainly  dne  not  later  than  the  day 
on  which  the  owner  recdved  back  the  cars, 
and  ought,  at  least,  to  bear  Inierest  from  that 
time,  If  not  from  a  previous  date.  As  It  would 
be  very  difficult  to  fix  with  absolute  fairness 
upon  an  eaiiier  date,  we  designate  the  day  of 
delivery  as  that  from  which  to  compute  In- 
terest on  this  item;  and,  surdy,  no  Injustice 
thus  results  to  the  company  or  its  other  cred- 
itors. As  the  cars  ought.  In  Justice,  to  have 
been  returned  uninjured,  save  as  to  the  usual 
and  ordinary  wear  and  tear,  the  claim  for 
depredation  arising  from  the  fact  that  they 
bad  been  otherwise  and  more  seriously  dam- 
aged ought  to  have  the  force  of  a  demand  ex- 
isting at  the  date  of  their  restoration.  If  one 
Injures  the  property  of  another  under  drcum- 
Btances  ^titling  the  owner  to  compenaatlon, 
be  can  recover  the  same,  even  If  he  never  re- 
pairs tbe  Injnry,  and  the  demund  Is  nsnaUy 
due  when  the  injury  Is  done.  Moreover,  It 
would  seem  that,  relatively  to  tbe  extra  dam- 
ages, Immediate  repairs  were  necessary  to 
render  the  cars  capable  of  produdng  a  fair  In- 
come; and  therefore^  presumably,  the  repairs 
wotild  be  made  at  once,  or  at  any  rate,  In  legal 
contemplation,  the  owner  was  entltied  to  have 
them  made  without  delay,  and  to  be  promptly 
supplied  by  the  party  liable  therefor  with  the 
means  essential  to  this  purpose.  Hrace  we 
say  interest  should  be  computed  on  this  Item 
from  the  date  of  the  delivery  to  the  owner. 
It  needs,  we  think,  no  argument  to  show  that 
this  Is  also  the  date  from  which  Interest 
should  begin  to  run  on  the  amount  paid  by  the 
owner  as  expenses  Incurred  In  the  making  of 
the  delivery  ordered  by  the  court,  (e)  The  ac- 
count of  the  car  owner  based  on  all  these 
claims  should,  of  course,  be  credited  with  all 
pajrments  on  the  lease  contract 

In  tbe  light  of  the  foregoing,  we  hope  the 
true  balance  of  principal  and  Interest  can  be 
falriy  ascertained,  and  this  controversy  final- 
ly adjusted  and  brought  to  a  condudon.  Jndg- 
mwt  on  main  bill  of  exceptions  reversed;  on 
cross  UU  of  exceptions  affirmed. 

LBGGBTT  v.  8TATB. 
(Supreme  Court  of  Georgia.    Feb.  29,  1896.) 

Btatsmbnt  of  Acodsbd— Parol  iCviDBitcB. 
I    1.  The  weanmptlon  being  that  the  magis- 
tcats  icdnooa  to  wntlng  the  statement  made  by 


tbe  accused  at  Us  commitment  trial,  and  a  wit- 
ness present  at  that  trial  hsTing  tested  affirma- 
ively  that  he  thought  this  was  done,  and  there 
being  no  proof  to  the  contrary,  or  that  the  written 
statement  had  been  lost  or  deatnnred,  parol  -evi-  . 
dence  as  to  what  the  accused  stated  was  inadmis- 
sible. OliTer  T.  State,  21  S.  E.  125,  »4  Ga.  83. 
When  such  cTidence  was  offered,  and  objected  to 
on  the  proper  ground,  the  coort  ought  to  have 
distinctly  excloaed  it,  and  not  merely  have  w 
maiked,  "If  that  [the  written  sUtement]  is  ac- 
cessible, this  evidence  will  be  excluded." 

2.  The  errot  above  indicated  reqdres  the 

E anting  of  a  new  trial,  because  the  evidence,  at 
Bt,  made  out  an  exceeding  weak  and  donbt- 
fal  case  against  the  accnsed. 
(Syllabus  by  the  Court) 

Error  from  superior  court;  Pierce  county;  J. 
L.  Sweat,  Judge. 

8.  B.  Leggett  was  omvtcted  of  an  offense 
and  brings  «Tor.  Reversed. 

Hitch  &  Myers,  for  plaintiff  In  error.  W.  Q. 
Brantiey,  8oL  Gen.,  and  J.  M.  Tenell,  Attj. 
GraL,  for  the  State. 

PER  CUBIAM.  Judgment  revened. 

BIGGS  T.  JONBS. 

(Supreme  Court  of  Georgia.    Feb.  7,  1896.) 
Vemdor's  Libk~Uokvetakcb  bt  Vesdbb. 

1.  The  vendor's  equitable  lien  for  tbe  pur- 
chase money  of  land  having  been  abolished,  the 
vendee  of  land  to  whom  the  same  was  absolutely 
conveyed  by  the  vendor,  the  latter  taking  no 
mortgage  or  other  securil?  upon  the  land  convey- 
ed, could,  l>efore  paying  the  purchase  money,  law- 
fully convey  iht.  land  to  another  at  any  time  be- 
fore the  purchase-money  debt  had  been  reduced 
to  judgment,  or  ar  attachment  for  the  same  hod 
been  actually  levied  upon  the  land;  and  this  Is 
true,  although  the  effect  of  such  oonv^nee 
might  be  to  defeat  the  collectltm  of  tbe  purchase 
money. 

2.  In  the  present  case,  the  only  legitimate 
and  proper  conclnaioo  which  could  be  drawn  from 
the  evidence  was  that  there  had  been  an  aAual 
bona  Gde  sale  by  the  vendee  of  the  plaintiff  in  ex- 
ecution to  a  third  person,  and  by  the  latter  to 
the  claimant  before  the  attachment  for  pordiase 
money  was  levi^i.  Consequentiy,  there  was  no 
error  in  directing  a  verdict  tor  the  daimuit 

(Syllabus  by  the  Court) 

Brror  from  superior  court*  Bulloch  coiinty; 
O.  C.  Smith,  Judge. 

Kxecution,  on  tbe  application  of  OaroUne 
V,  Rlgga,  against  Daniel  R.  Woods,  under 
which  property  was  aetaed.  H.  B.  Jones  int«^ 
posed  as  dalmant  There  waa  a  Judgment  tor 
claimant,  and  plaintiff  brings  error.  Affirmed. 

The  foDowlng  is  the  offldsl  report; 

An  execution  in  favor  of  Caroline  T.  Rlggs 
against  Danld  R.  Woods  was  levied  on  land, 
and  a  claim  was  Interposed  by  Henry  B. 
Jones.  The  court  directed  a  verdict  for  the 
claimant.  The  levy  was  made,  on  March  6, 
1894,  upon  176  acres  In  the  1,209th  district, 
G.  M.,  of  BuUocb  county,  bounded  north  and 
east  by  Joel  Newsom,  south  by  Si.  ISames,  and 
west  by  lands  M  Calvin  Woodmm.  Thedalm 
was  to  100  acres,  more  or  less.  In  tbe  l,209tb 
district  Q.  M.»  of  BttUoch  county,  bounded  by 
lands  of  estate  of  Jod  Newaom,  south  by 
James  S.  Tillman,  north  1^  B.  Barnes  and  B. 
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O.  Moseley,  east  by  C  Woodrnui.  It  appeaiB, 
from  the  evidence,  that  on  October  3,  1893, 
Daniel  R.  Woods  conveyed,  by  deed,  to  H.  8. 
Blitch,  a  tract  of  land  In  the  1,209th  district, 
G.  M.,  of  Butloch  county,  containing  100 
acres,  more  or  less,  bounded  nortb  by  lands  of 
E.  Barnes,  east  by  lands  of  Joel  Newsom, 
south  by  lands  of  Barnes  and  lands  known 
as  "J.  C.  Woodrum  Place."  Later  on  the 
same  day  an  attachment  for  purchase  money 
yvaa  sued  out  In  behalf  of  Caroline  V.  Rlgga 
against  Daniel  R.  Woods,  and  on  .the  next 
day  was  levied  on  the  land  described  In  the 
affidavit  and  writ,  to  wit,  175  acres  of  land 
In  the  1,209th  district,  G.  M.,  of  Bnllocb  coun- 
ty, bounded  north  and  east  by  lands  of  Joel 
Newsom,  south  by  E.  Barnes,  west  by  lands 
of  Calvhi  Woodrum;  the  entry  of  levy  recit- 
ing legal  notic€f  given  to  D.  R.  Woods,  defend- 
ant, in  possession.  Upon  the  attachment 
docket  in  the  office  of  the  clerk  of  the  superior 
court  appeared  an  entry,  by  the  sheriff,  of  the 
attachment  case,  with  date  and  hour  of  levy, 
etc.,  describing  the  land  as  in  the  entry  of 
levy  on  the  attachment  writ,  which  writ  was 
filed  In  the  clerk's  office  on  the  same  day  the 
levy  was  made.  On  the  day  that  the  deed  from 
Woods  to  Blitch  was  made,  and  before  the  Is- 
suance of  the  attachment,  a  transfer  was  en- 
tered on  said  deed,  from  Blitch  to  the  claim- 
ant, of  all  right,  title,  and  interest  in  the  land 
described  in  the  deed,  for  value  received, 
which  transfer  was  witnessed  as  a  deed. 
Three  d^s  afterwards,  upon  hearing  of  the 
issuance  of  the  attachment,  claimant  went  to 
BUtch,  had  him  cancel  the  entry  of  trans- 
fer, and  took  from  him  a  warranty  deed, 
bearing  the  same  date  as  the  deed  from 
Woods  to  Blitch,  conveying  one  tract  of  land 
in  the  l,209tb  district,  O.  M.,  of  Bulloch  coun- 
ty, bounded  north  by  lands  of  E.  Barnes,  east 
by  lands  of  Joel  Newsom,  south  by  lands  of 
B.  Barnes,^  and  west  by  the  J.  O.  Woodrum 
place,  not  stating  the  number  of  acres.  This 
deed  was  filed  for  record  on  the  day  It  was  ac- 
tually executed.  The  deeds  from  Woods  to 
Blitch  was  filed  one  day  later.  Both  were  re- 
corded on  Oct»ber  S,  1892.  Blitch  testified 
that  be  bought  the  land  in  question  from 
Woods  on  October  3,  1892,  In  good  faith,  ajid 
had  no  notice  of  the  attachment  Sold  to 
claimant  on  the  same  day.  Did  not  buy  until 
be  bad  arranged  to  sell  tu  claimant.  The 
deed  to  daimant,  though  In  fact  made  on  Oc- 
tober 6th,  was  dated  October  3d,  because 
witness  bad  sold  to  him  on  that  day.  Claim- 
ant testified  similarly,  denying  that  he  bad 
any  knowledge  of  the  attachment  until  after 
he  bought  the  land,  and  adding  that  he  and 
Blitch  swapped  places,  he  glviDg  Blitch  the 
place  be  beld  under  bond  for  title  tor  the  one 
In  question. 

H.  B.  Strange,  R.  L.  Moore,  and  Hines  & 
Hale,  for  plaintiff  In  error.  Brannen  &  Bfoore, 
for  defendant  in  error. 

PER  OURIAlf.  Judgment  affirmed. 


(«  S.  C.  IM) 

HEATH  et  aL  T.  SOUTH  BOUND  R.  CO. 

(Supreme  Conrt  of  South  Carolina.    Mardi  9, 

1896.) 

CaKBIBRB  —  DaMIOES— ApPBIL —  EVIDBHOB — ^Nos- 
801T — INSTRUCTIONS — NeW  TbIU. 

1.  A  party  who  objects  to  a  witness  using 
a  memorandum  for  the  purpose  of  refreshing 
his  memory  cannot,  on  appeal,  shift  his  objec- 
tion to  the  memorandum  itself,  because  it  does 
not  fippe&r  by  whom  it  was  made  out. 

2.  Statements  made  out  by  a  public  weigher, 
who  testifies  that  he  signed  the  papers  in  hia 
official  capacity,  and  that  they  correctly  set  forth 
the  weight  of  the  cotton  therein  described,  are 
competent  eridence  of  such  wdght. 

3.  A  witness  may  use  a  memorandum  to 
refresh  his  memory,  though  not  made  by  bim- 
Helf,  where,  after  nn  inspectioo  of  it,  his  knowl* 
edse  of  the  facts  testified  to  by  him  is  itositive, 
and  exists  apart  trom  the  paper. 

4.  In  an  action  against  a  carrier  for  dam- 
ages to  cotton,  a  nonsuit  will  not  he  granted 
where  it  appears  that,  though  defendant  was 
not  bound  to  ntore  it  in  warehouses,  it  neglected 
other  means  which  it  might  iiave  used  to  protect 

it 

5.  Where,  in  an  action  against  a  carrier  for 
damages  to  cotton,  there  Is  testimony  that  it 
was  reduced  in  Quantity,  a  nonsuit  will  not  be 
granted. 

6.  Where  there  ia  evidence  before  the  jurr 
on  the  question  of  defmdant's  negligence,  whtciL 
if  proved,  would  render  him  liabl^  a  nonsuit  will 
not  be  granted. 

7.  Railroad  companies  cannot  limit  their  lia- 
bility for  the  proper  care  of  goods  after  their  ar- 
rival at  their  destination  by  stipulations  in  the 
bill  of  lading. 

8.  Where  a  shipment  of  cotton  is  to  be  de- 
livered in  Georgia,  the  laws  of  that  state  fix  tiie 
liability  of  the  carrier  for  the  care  of  the  jcoods 
after  reaching  their  destination,  and  the  carrier 
must  keep  the  goodB  safely,  ready  for  delivery, 
as  required  by  the  local  statute. 

9.  Where  the  case  for  appeal  fails  to  dis- 
close an  applicstioD  to  the  trial  jndge  for  a  new 
trial,  the  question  of  its  refusal  cannot  be 
urged  on  appeaL 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  J.  H.  Earle,  Judge. 

Action  by  Heath,  Springs  &  Co.  against  the 
South  Bound  Railroad  Company  for  alleged 
damagee  to  a  sblpm^t  of  cotton.  From  a 
Judgment  in  favor  of  plalntUta,  defendant  ap> 
peals.  Affirmed. 

The  grounds  of  appeal  are  as  follows: 

"(1)  Because  his  honor  overruled  defend- 
ant's objection  to  the.  fourth  Interrogatory  pro- 
pounded to  the  witness  Ober.  (2)  Because  bia 
honor  overruled  defendant's  objection  to  the 
use  by  the  witness  Ober  of  the  paper  referred 
to  in  the  fourth  Interrogatory  to  refresh  bis 
memory,  because  it  does  not  appear  by  whom 
the  slip  or  statement  referred  to  was  made  ont. 
(3)  Because  his  hon^r  overruled  defendant's 
objection  to  the  Introduction  of  the  papers 
marked  'No.  1'  and  'No.  2,*  attached  to  tl*e 
deposition  of  the  wttness  Albert  Rbett  (4) 
Because  his  honor,  against  the  objection  of  the 
defendant  allowed  the  witness  Le  Roy 
Springs  to  make  use  of  the  statement  furnish- 
ed him  by  Albert  G.  Ober  to  refresta  bis  mem- 
ory, and  allowed  him  to  testify  from  said  pa- 
per. (5)  Because  his  honor  refused  the  mo- 
ti<Hi  of  the  defendant  to  strike  out  the  test^ 
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mony  of  Le  Boy  Spring  npou  that  subject 
(Q  Because  lila  honor,  upon  the  motton  for  a 
nonsuit,  dioald  have  bdid  that  it  was  not 
shown  to  have  been  the  duty  ct  the  defendant 
company  to  store  the  cotton  In  qnesttmi  In  a 
warefaonse,  and  should  have  granted  the  aon- 
snit.  (7)  Because  his  honor,  upob  the  motton 
for  a  nonsnlt,  should  have  held  that  there  was 
DO  evidence  of  any  negligence  on  the  part  of 
the  defendant  company  In  the  holing  of  the 
cotton  In  question  in  the  manner  In  which  It 
was  proven  to  hare  been  held,  and  should 
haTO  granted  the  nonsiilt.  (8)  Because  his 
honor,  upon  the  motion  for  a  nonsuit,  should 
have  held  that  the  defendant  company  upon 
tranaptwting  the  cotton  In  questkm  to  the  city 
of  Savannah,  had  a  right  to  assume  that  It 
would  be  called  for  npcm  its  arrival,  and  that 
St  was  under  no  oUlgation  to  stcne  the  cot- 
ton in  a  covered  warehouse,  and  should  have 
granted  the  nonsuit  9)  Because,  upon  the 
motion  for  a  nonsuit  his  honor  should  have 
hdd  that,  after  the  arrival  of  the  cotton  In  the 
dty  of  Savannah,  and  the  lapse  of  a  reason- 
able time  to  remove  the  same,  the  cotton  re- 
mained at  the  risk  of  the  platntUfs,  and  that 
tbe  defendant  la  not  resptmslble  for  any  dam- 
ages resulting  from  the  operation  of  natural 
causes  on  account  of  such  delay,  and  should 
Inve  granted  the  nonsnlt  (10)  Because,  upon 
tbe  motion  for  a  nonsuit,  his  honor  should 
have  held  that  there  was  do  evidence  to  show 
that  the  cotbm  was  dunaged  In  quality  by  its. 
exposure  to  tbo  weather  while  in  the  cuato^ 
of  the  defendant  and  should  have  granted 
tlie  nonsuit  (11)  Because,  upon  the  motl<m 
fttr  a  nonsuit  bis  honor  should  have  held  that 
there  waa  no  evidoice  that  the  cotton  In  ques- 
tion was  damaged  In  quality  by  Its  exposure 
to  the  weather,  and  that  there  -is  evidence 
showing  that  the  pbUntHts  received  payment 
for  more  cotton  than  was  actually  shipped,— 
therefore  that  tbe  picking  of  the  cotton  In 
Baltimore,  testlfled  to  Jby  the  witnesses  Ober 
and  Rhett  resulted  in  no  loss  by  the  plalntlffa, 
asiA  should  have  granted  the  nonsuit  (12) 
Because  his  Honor  charged  the  Jury,  In  ef- 
fect that  the  stipulation  in  tbe  bills  of  lading 
introduced  in  evidence,  that  'all  articles  of 
tr^ht  on  arrival  at  the  place  of  destination, 
are  at  the  riak  and  ea^nse  of  the  owner/ 
does  not  exempt  the  defendant  from  damages 
resulting  to  the  cotton  In  question  after  Its  ar- 
rival In  the  city  of  Savannah,  and  the  lapse  of 
a  reaamable  time  for  Its  removaL  (13)  Bo- 
cauee  lila  hoiutr  charged  the  Jury  as  follows, 
to  wit:  *Dld  th«7  put  It  In  a  place  of  safety 
when  it  reached  Savannah?  Did  they  safely 
keep  the  cotton,-^reserve  it?  If  they  did  not. 
they,  under  tlu  laws  of  the  state  of  Georgia, 
would  be  liable  for  any  damages  resulting.' 
(14)  Because  bis  honor  charged  the  Jury  as 
fiollows.  to  wit:  It  In  the  first  i^ce,  the  raU- 
road  had  been  negligent— and  they  have  been, 
unless  they  shipped  and  delivered  this  cotton, 
Qring  tliat  care  necessary  to  pneerve  it  in 
good  condition,— If  they  have  been  negligent 
then  how  modi  have  tbey  damaged  die  i^ain- 


tUEs-  by  their  negUgence?*  (IIQ  Because  his 
hcmor.  up<m  his  attention  being  called  to  the 
point  refused  to  charge  the  Jury  as  to  wheth- 
vr  or  not  two  months'  delay  on  the  part  of  the 
plaintiffs  after  the  arrival  of  tbe  goods  in  Sa- 
vannah was  a  reasonable  time  for  tiie-dellv-' 
ery  of  the  goods.  (16)  Because  bis  honor  le- 
ftised  defendant's  motion  for  a  new  trial, 
based  upon  the  ground  that  the  evidence  had 
shovrn  no  damages  whatever  resulting  to  the' 
plaintiffs  from  the  alleged  negligence  of  the 
defendant" 

Lylee  ft  Muller.  for  appellant   Abney  dc 
Thomas,  for  respoodenta. 

POPE,  J.  The  plaintiffs  are  cotton  buyers 
in  this  state,  and*  as  sudi,  shtnied.  over  the 
d^endant's  raihwad,  to  the  city  of  Savannah, 
Ga.  171  bales  of  cotton  In  two  separate  lota, 
—one  k>t  cont^nlng  110  bales,  and  the  other 
61  balesi—anlving  at  destination  abottt  Feb' 
mary  28,  JSB&.  The  defendant  stood  the  cot- 
ton bales  op  on  the  enda  of  the  bales,  ex- 
posed to  the  weather,  from  February  28. 1893. 
nntU  the  28d  of  April,  1893,  at  which  time 
they  were  shipped  by  the  steamer  D.  H.  Ull- 
ter  to  the  ci^  of  Baltimore,  where  th^  ar- 
rived on  April  25.  1803.  The  cotton  was  txAA 
to  Albert  O.  Ober,  of  that  dty.  When 
weighed  by  Albeit  R.  Bhett,  a  public  weigher 
of  that  dty.  the  heads  of  bales  were  found 
to  be  wet  with  water.  The  110  bales  of  cot- 
ton, which  weighed  57,018  pounds  had  picked 
therefrom  cotton,  which  was  spoiled  by  water, 
1,823  pounds,  thus  leaving  55,222  pounds. 
The  61  bales  of  cotttm,  which  weighed  30,439 
pounds,  had  picked  from  them,  as  q)dled  by 
water,  1,882  pounds,  thus  leaving  29.(KS7 
pounds.  The  flist  lot  sold  at  8%  cents  per 
pound.  The  sacoi^  lot  was  sold  at  8^  centtf 
per  pound.  The  gross  loss  was  9319.29,  which 
was  reduced  to  1276.64  by  a  site  of  tbe  dam-' 
aged  cotton  for  $43.65.  Hence  the  plaintiffs' 
sued  the  railroad  company  to  recover  from  it 
the  sum  of  $275.64,  as  hijuiy  to  the  171  bales 
of  cotton,  which,  th^  alleged,  resulted  to 
their  property  from  their  negligence  and  care- 
lessness In  exposing  the  cotton  to  the  weather, 
for  nearly  two  months.  The  answra  admitted' 
tbe  shipment  over  its  road  by  the  plalntUfe, 
but  alleged  that  it  observed  due  care  of  the 
cotton  after  it  readied  the  city  of  Savannah. 
At  the  trial,  which  to(A  place  at  the  spring 
twm,  1895,  of  the  court  of  common  pleas  for 
Richland  county,  in  the  state  of  South  Car- 
olina, before  his  honor.  Judge  Earte,  and  a 
Jury,  a  verdict  was  rendered  for  tbe  plaln- 
tiffs  for  $259.61.  After  entry  of  Judgment, 
the  defendant  appealed,  and  the  16  gronnda- 
of  appeal  will  be  reported.  We  will  not  dis- 
pose of  these  grounds  seriatim,  but  will  coa- 
sider  them  in  groups.  First  aU  of  them  that 
allege  errw  in  the  admission  of  testimony; 
Becmd,  the  refusal  of  the  circuit  Judge  to 
grant  a  nonsuit;  third,  tbe  alleged  ttrors  In- 
tbe  charge  of  the  circuit  Judge. 

The  appellant  alleges  that  the  drcnlt  Judge 
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was  In  error  In  overrnllng  his  objection  to  the 
fourth  Interrogatory  of  plalntiEEs  of  their  wit- 
ness Albert  G.  Ober,  which  was  taken  by 
commission  In  the  city  of  Baltimore,  Md. 
The  Interrogatory  referred  to  was  In  these 
words:  "{4)  Please  examine  the  attached  slip, 
and  please  state  if  it  was  made  out  at  the 
time  by  you,  and  If  It  correctly  represents  the 
claim  for  damages  on  the  cotton  yon  pur- 
chased from  Heath,  Sprinea  &  Co.?"  This 
la  the  "Blip"  raferred  to: 

.Claim  Dama^PB  od  W«t  Cotton.  Albert  O.  Ober, 
Cotton,  Spots  and  Futures,  415  Water 
Street   Baltimore.  May  14,  1893. 

Messrs.  Heath,  Springs  A  Co.,  Dr. 
B.  Y.  L.  110  bales 

cotton,  original 

weights   B7,045nM. 

Bewoight  after 

pldcing  fi5,2221ba. 

Allowance  for 
damages  ...    1,828 lbs. Q &■/•  e.  V157  24 

O.  TS.  D.  61  bales. 

original    weight  30,439  Qnl 
Beweight  after 

picking    29.057  Ibe. 


1.382  lbs.         c.      117  47 
Extra  labor  and  weighing  for  piclcbig 
171  b.  c.  above   44  58 

9310  29 

Cr. 

By  sale  of  pickings.. . .'.   43  65 

9275  S4 

Beceived  of  MerchantB*  and  Miners'  Trans- 
portation Company,  Apieil  25,  1893.  from  Sa- 
vannah, wi^  damages  on  end  of  tuiles,  wliich 
necessitated  picking  to  put  In  order.  Albert  G. 
Ober. 

Mr.  Lyles,  as  attorney  for  defendants.  In 
presenting  his  objection  to  the  court,  said: 
"The  point  we  make  Is  whether  a  memoran- 
dum, which  may  be  used  for  the  purpose  of 
^  refreshing  the  memory,  can  Itself  become  evi- 
dence in  the  cause.  The  Court:  I  caonot  un- 
derstand the  force  of  the  objection  without 
knowing  how  the  witness  answered.  Mr. 
Lyles:  He  answers:  The  slip  or  statement 
was  made  out  May  10,  1893,  and  represents 
correctly  damages  on  cotton  purchased  from 
Heath,  Springs  &  Co.  and  paid  by  them.' 
The  Court:  He  must  speak  from  his  memory. 
It  must  be  the  witness  speaking,  and  not  the 
paper.  Mr.  Lyles:  That  Is  the  point  we 
make.  Mr.  Abney  (as  attorney  for  plaintiffs): 
He  says  that  Is  a  correct  representation; 
that  It  is  his  knowledge  of  It,  put  down  in 
that  paper.  The  Court:  I  think  it  compe- 
tent" We  have  quoted  the  langiiage  of  the 
colloquy  to  show  that  the  objector  himself 
raised  the  point  he  made  from  an  objection  to 
a  ^p  as  Itself  evidence  to  the  use  of  it 
by  the  witness.  Clearly,  from  the  standpoint 
as  to  the  use  to  be  made  of  It,  the  circuit 
Judge  was  In  entire  accord  with  our  decisions 
and  text  writers  on  this  point  See  the  care- 
fully prepared  opinion  of  this  court,  announ- 
ced by  the  present  chief  Justice  In  the  case 
of  State  v.  Collins,  15  S.  G.  376,  377,  citing, 
Inter  alia,  1  Stazkie^  Br.  128;  2  Bobs.  Crimes* 


622;  1  Oreenl.  Ev.  436.  After  counsel  has 
pointedly  and  advisedly  admitted  his  objec- 
tion to  the  paper,  namely,  to  refresh  the  mem- 
ory of  the  witness,  and  thereafter  that  he 
shall  be  required  to  speak  of  his  own  knowl- 
edge, he  cannot,  on  appeal,  shift  his  objec- 
tion to  the  paper  itself.  The  first  and  second 
gronnds  of  appeal  must  be  dismissed. 

In  his  third  exception,  the  appellant  ob- 
jects to  the  introduction  of  the  papers  marked 
"No.  1"  and  "No.  2,"  attached  to  the  deposi- 
tion of  the  witness  Albert  B.  Bhett  These 
papers,  No.  1  and  No.  2,  contain  a  statement, 
signed  by  Albert  B.  Bhett  as  public  weighs, 
of  the  exact  weight  of  each  of  the  171  bales 
of  cotton  after  the  spoiled  cotton  had  been 
picked  off  of  the  ends  thereof.  In  answer 
to  the  interrogations  propounded  to  this  wit- 
ness, he  states  that  as  public  w^her,  he 
weighed  ebx-h  one  of  those  171  bales  of  cot- 
ton; that  he  signed  the  papers  himself,  In  his 
official  capacity  as  public  weigher;  and  that, 
of  his  own  knowlMge,  he  knows  that  they 
correctly  set  forth  the  weight  of  such  bales 
of  cotton.  We  cannot  see  how  this  testi- 
mony can  be  objected  to  under  these  circum- 
stances. The  object  of  all  inquiry  Is  truth. 
Such  being  the  case,  the  results  of  the  labors 
of  a  public  weigher  to  ascertain  the  weights 
of  171  bales  of  cotton,  so  that  each  bale  of 
cotton  so  weighed  may  be  Identified,  must  of 
necessity  be  made  to  appear  from  the  con- 
temporaneous records  kept  by  such  officer, 
with  the  fact  of  his  weighing  such  cotton. 
This  ground  of  appeal  is  dismissed. 

The  fourth  and  fifth  exceptions  relate  to 
the  testimony  of  the  witness  Le  Boy  Springs, 
when  he  referred  to  the  statement  of  the 
witness  Albert  G.  Ober  In  order  to  refresh 
his  memory,  as  to  the  price  at  which  be  sold 
these  171  boles  of  cotton  In  the  dty  of  Balti- 
more. It  seems  to  us  that  this  matter  Is 
disposed  of  by  what  we  liave  said  In  con- 
sidering the  first  ground  of  appeal.  It  Is 
clearly  in  keeping  with  the  decision  of  this 
court  In  State  v.  Collins,  supra.  If  witness 
has  not  made  the  memorandum  himself,  he 
must,  after  an  Inspection  at  It,  be  able  to 
speak  of  his  own  knowledge.  This  comes, 
after  all.  from  an  associaticm  of  ideaa.  A 
witness,  called  suddenly  to  speak  of  -  trans- 
actions with  others  In  the  past  possibly  of 
many  details  making  up  the  transaction,  has, 
for  the  moment  forgotten  the  circumstances, 
but  the  Instant  his  memory  thereof  Is  stirred, 
a  full  consciousness  of  the  transaction,  of  Its 
varieties,  of  bis  own  knowledge,  comes  back 
to  him.  So  it  was  with  Mr.  Springs  In  this 
case.  With  the  multitude  of  similar  transac- 
tions In  cotton,  he  was  not  able,  of  himself, 
to  speak  of  the  price  at  which  he  sold  the 
cotton,  but  the  moment  he  saw  Ober'a  ac- 
count of  such  sales,  be  knew,  of  his  ovra 
knowledge,  what  the  prices  were;  and,  hav- 
ing testified,  on  this  occasion,  that  his  knowl- 
edge, after  refreshing  his  memory  by  a  sight 
of  the  paper  prepared  by  Ober  at  the  time 
these  transactions,  was  posltire,  and  existed 
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apart  from  the  paper,  his  testimony  was  com- 
petent, and  sbould  not  bare  been  strndE  ont. 
This  disposes  of  the  fourth  and  fifth  grounda 
Off  appeal 

2.  We  wUl  now  examine  the  different 
phases  of  the  motion  for  a  nonsnit  Wheth- 
er the  defendant  should  have  stored  plain- 
tUEs'  cotton  In  a  warehoose,  and  did  not  so 
act,  was  Dot  the  point  about  which  defend- 
ant's liability  was  made  to  depend.  It  was 
in  evidence  that  cotton  could  be  protected 
from  Injury  Incident  to  exposure  to  the  weath- 
er, by  other  methods  than  being  placed  In 
a  warehouse,  nam^y,  by  being  mored  about 
from  place  to  place  after  a  ralnfalL  So  the 
sixth  ground  of  appeal,  covering  this  matter, 
most  be' overruled. 

"the  tenth  exception  sets  out  Oiact,  as  the 
testimony  showed  no  Injury  to  the  quality  oC 
plalntieca'  cotton,  nonsuit  was  proper.  We 
cannot  agree  to  this  view.  Injury  to  qnallty 
Is  one  thing.  Injury  by  reducing  the  quan- 
tity ia  another  thing.  As  there  was  testi- 
mony as  to  injury  to  the  cotton  In  queatlcm 
In  the  -matter  of  <iaantlty,  nonsatt  was  not 
proner. 

The  seventh,  eighth,  and  ninth  exceptions 
may  be  discussed  together.  The  evidence 
was  direct  and  positive  that  the  plaintiffs' 
cotton  was  kept  by  the  defendant  In  o^n 
air  from  February  28. 18^  imtil  the  22d  of 
April.  1893;  and  it  was  admitted  that  the 
performance  of  the  contract  for  ddlTery  of 
the  cotton  was  to  be  within  the  state  of 
Georgia.  The  circuit  judge  held  that  the 
laws  of  Qeorgla  on  this  subject  were  to  gov- 
ern the  parties  as  to  the  delivery,  and  to  this 
mllnff  there  Is  no  eneptlon.  The  d^endant 
introduced  in  evidence  a  decision  of  the  sn- 
preme  court  of  the  state  of  GteorsAa  (Railroad 
Go.  T.  Felder,  46  Oa.  437),  holding  that  de- 
fendant was  not  required  to  notify  i^aintlfla 
of  the  arrival  of  their  cotton  in  the  city  of 
Savannah;  but  tiiat  dedslni  did  bold  that 
such  defendant  was  required  to  keep  the  cot- 
ton safely.  The  circuit  judg^  wtun  he  came 
to  pass  upm  the  gnnmd  for  nonsnit,  Uiere- 
fore,  had  this  law  of  the  place  of  delivery 
before  him.  Whoa  he  dedined  tiie  nonsnit, 
he  felt,  and  vlrtnally  decided,  that  there  was 
some  testimony  before  the  Jury  on  the  want 
of  due  care,— of  negUgence,— by  the  defend- 
ant,  and  hence  he  could  not  grant  the  non- 
suit; for  the  jury  must  pass  upon  the  facts 
which  are  laored  in  order  to  establish  neg- 
ligence. All  these  grounds  of  appeal  must 
be  dismissed. 

TbB  appelant,  by  its  Seventh  gronnd  of  ap- 
peal,  instots  that,  because  there  was  no  evi- 
dence of  injury  to  the  quality  of  the  cotton, 
and  also  that  the  testimony  showing  that 
plalntUh  actually,  by  weight;  sold  more  cot- 
ton Quuft  they  BldiQ>ed.  nonsnit  should  have 
been  granted.  Now,  it  Is  not  f«n  a  moment 
contended  that  any  other  cotton  than  the 
^alntUES'  ITl  bales,  shipped  over  defendant's 
railroad  and  reshlpped  to  Baltimore,  was 
moa  In  Baltimore,  1^  plalntifr^  to  Albert  O. 


Ober.  It  was  none  of  d^endant's  business 
what  the  cotton— the  171  bales— weigrhed  In 
Baltimore.  It  certainly  bad  to  be  picked  of 
Injured  cotton  after  It  reached  the  latter  dty, 
and  to  that  ext^t  the  quantity  of  plalntlffB' 
171  bales  of  cotton  was  diminished.  What 
the  defendant  means  to  suggest  Is  that,  when 
the  weight  of  the  171  bales  of  cotton  on  the 
bins  of  lading  Lasued  by  it  to  the  plaintiffs  Is 
contrasted  with  the  wcdght  of  such  cotton  in 
the  eity  of  Baltimore,  there  appears  to  be 
900  pounds  gain  to  the  plaintiffs  In  such 
weight  But  all  this  appearance  Is  made  to 
vanish  by  the  testimony,  which  is  that  the 
railroad  defendant  here  does  not  enter  on  Its 
bills  of  lading  the  actual  weight  of  cotton, 
but  only  Its  estimated  weight.  Ijet  the 
ground  of  appeal  be  dismlased. 

The  twelfOi,  thirteenth,  and  fourteenth 
grounds  of  appeal  relate  to  the  charge  of  the 
judge.  In  the  twelfth  It  Is  dalmed  that  the 
judge  should  not  have  Instructed  the  Jury 
that  the  clause  In  the  bin  of  lading  which 
reads,  "All  articles  of  freight,  on  arrival  at 
ttie  s^ce  of  destination,  are  at  the  risk  and 
expense  of'  the  owner,"  did  not  exempt  the 
d^endant  from  llablll^  for  negligence.  The 
judge  did  exactly  right  In  this  matter.  Ball- 
roads  cannot  limit  their  liability  for  n^- 
gence  by  any  stipulations  In  their  bills  of  lad- 
ing. This  matter  need  not  be  discussed,' for 
it  Is  already  fixed  as  law  by  the  decisions  of 
our  court  In  the  thirteenth  exception,  it<ls 
alleged  the  circnit  judge  was  In  error  when 
he  charged  the  Jury:  "Did  they  [defendant] 
put  It  [the  cott<m]  In  a  place  of  safety  when 
it  reached  Savannah?  Did  th^  safe^  keep 
the  cotton,— preserve  It?  If  ttiey  did  not, 
they,  under  the  laws  of  the  state  of  Georgia, 
would  be  liable  for  any  damage  resnlth^" 
The  presiding  judge  made  this  quotation 
from  the  Georgia  case  dted  by  antellant: 
"We  think  section  2044  <rf  the  Code  dls- 
penses  with  the  notice  In  this  case,  and  re- 
lieves the  plaJntlff  from  any  error  or  liabil- 
ity as  a  common  carrier  after  the  transporta- 
tion of  the  freight  within  the  accustomed 
time,  a  depostf  of  it  in  a  place  of  aqfetyt 
andHiB  koliing  of  it  ffierereadv  for  delivery, 
on  demand/'  (ItaUos  onrs.)  Remonbeiing 
tha^  as  to  ddlvery,  the  defendant  as  weU  as 
plalntlfhi  wwe  bound  by  the  laws  of  the 
state  of  Oeoigla,  where  the  delivery  was  had, 
we  can  see  no  error  on  the  part  of  the  drcnlt 
Jndff^  for  It  is  In  fce^dng  wltili  the  require- 
menta  jpf  the  laws  of  Oeoi^  on  tbla  sub- 
ject This  ground  of  appeal  Is  dismissed. 
As  to  Hie  fourteenth  gronnd  of  appeal,  we 
cannot  see  how  the  cireuit  Judge  could  have 
more  fairly  stated  the  law,  as  we  have  Just 
hdd  in  considering  the  thirteenth  ezceptiim. 
This  ground  of  ^peal  la  dismlaaed. 

The  fifteenth  gnund  of  appeal  must  be  dts- 
ndased,  for  the  drcnlt  Judge  ought  not  to 
haye  ao  held  In  his  charge.  In  view  of  the 
requiremente  of  the  laws  of  Ge«!gla  t3iat  the 
raltnad  was  required  to  aafbly  keep  It  until 
demand  of  the  aUnitf  for  his  laoperty. 
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The  Blxteenth  ground  of  appeal  complaina 
tbat  the  circuit  Judge  refused  to  grant  a  new 
trial.  The  case  for  appeal  falls  to  disclose 
any  such  application.  This  court  cannot 
therefore,  consider  this  qneatlon.  Besides,  In 
all  candor,  we  would  not  Interfere  with  the 
exercise  of  the  discretion  of  the  circuit  Judge 
In  this  matter,  under  the  case  here  presented. 
This  ground  of  appeal  Is  dismissed. 

It  Is  the  Jndgmmt  of  ttais  court  that  the 
]iidsineiit  of  the  drcnlt  court  be  afSnned. 


(41  B.  C.  U4) 

In  r«  YOORHIBS  et  at 

HUBST  et  aL  T.  LATIMBB  et  aL 

(Sopreme  Court  of  South  Carolina.   Mardi  9. 

1896.) 

BxiouTioN  Sals— RiBHT  of  Pitschases  to  Died 

— DbtBRMINITIOK  OS  RULB  AQAtNST  SHBRirr— 

Necbssitt  fob  Sbfibatb  AOTtOH— Judokbnt  IK 
Fedbraii  Codbt— Right  of  Jcdohbht  Ckeditoe 

TO  FhOCBEDS  of  SZECOTfON  IN  StaTB  CoUBT— 
LIEN  OF  JODOH  EST— MBBO BB  1H  MoBTQAOB. 

1.  The  right  of  the  owner  of  i  Judgment 
rendered  hj  a  federal  court  within  the  state,  who 
pnrdiased  the  judgment  debtor's  land  at  execu- 
tion sale  00  a  junior  Judgment  rendered  in  a 
state  court,'  to  a  deed  from  the  sheriff,  on  tender 
to  him  of  his  coats  and  fees  and  of  a  receipt  of 
payment  on  the  senior  judgment  to  the  extent  of 
the  amount  bid.  ma;  be  determined  od  applica- 
tion for  a  rule  against  the  sheriff,  to  which  nil 

Eereons  interested  are  made  parties,  without  the 
ringing  of  a  separate  suit  in  equity. 

2.  Under  Rev.  Civ.  St.  9  744,  providing  that 
the  sheriff  "shall  pay  over  the  proceeds  of  any 
real  estate  sold  by  him  to  any  judgment  hav- 
ing prior  lien  thereon,"  a  state  court,  on  an  appli- 
cation by  the  holder  of  a  senior  judgment  ren- 
dered in  a  federal  court  within  the  atate  for  a 
rule  against  a  sheriff  holding  the  jproceede  of  a 
sale  on  execution  under  a  junior  judgment  ren- 
dered in  a  state  curt,  will  require  him  to  apply 
such  proceeds  brst  on  the  federal  judgment. 

3.  Where  the  owner  of  a  senior  judgment  on 
all  the  debtor's  lands  except  his  homestead,  there- 
after, and  after  junior  Judgment  liens  bad  arisen 
in  favor  of  other  jredfton,  took  a  mortgage  on 
the  bomestead,  the  lien  of  the  senior  Judgment 
was  not  merged  in  the  mortgage  lien. 

Appeal  from  common  pleas  circuit  court  of 
York  county;  Joseph  H.  Earle,  Judge. 

Application  by  Albert  B.  VoorWes  and  an- 
other, Judgment  creditors  of  William  C.  Lati- 
mer, for  a  rule  to  compel  Edward  A.  Craw- 
ford, sheriff,  to  execute  a  deed  to  applicants, 
as  purchasers  at  execution  sale  on  Judgments 
In  tavoT  of  Hurst,  PumeU  &  Co.  Such  exe- 
cution creditors  and  Triest  &  Co.,  and  other 
creditors  of  Latimer,  were  made  parties  to 
the  application.  From  a  decree  granting  the 
rule,  and  fixing  the  amount  due  applicants  on 
their  Judgment,  all  the  other  parties  appeaL 
Affirmed. 

The  decree  of  the  court  below,  by  Earle,  J., 
Is  as  follows: 

"This  is  an  application  for  a  rule  against 
B.  A.  Crawford,  the  sheriff  of  York  county, 
to  compel  him  to  make  title  to  certain  real 
estate  of  the  defendant,  offered  for  sale  un- 
der a  levy  of  the  execution  Issued  upon  the 


Judgment  herein,  and  bid  off  by  Andrew  E. 
Moore,  as  the  attorney  for  VoOThles,  Miller 
&  Co.;  they  claiming  to  have  a  Jndgm«ait  of 
the  United  States  court  against  the  defend- 
ant older  than  any  of  the  state  Judgments 
against  him,  and  greater  In  amount  than  the 
bid,  and  having  tendered  him  the  amount  of 
the  costs  of  sale,  and  a  receipt  for  the  bal- 
ance of  the  bid.  The  matter  first  came  up 
for  a  hearing  before  his  honor.  Judge  Wltber- 
[QKwn,  upon  the  sheriffs  return,  which  urged, 
amongst  other  things,  that  the  questions  at 
Issue  were  too  grave  to  be  detennlned  in  a 
.  proceeding  of  this  kind,  and,  further,  that 
In  no  event  should  the  hearing  proceed  until 
the  state  execution  creditors,  who  were  also 
claiming  the  proceeds  of  sale,  should  fl^ 
be  made  parties.  Without  deciding  anything 
upon  the  first  point  submitted.  Judge  Wither- 
spoon  passed  an  order  requiring  Voorhlea, 
Miller  &  Co.  to  enter  a  formal  appearance 
and  that  the  said  creditors  be  brought  in,  and 
In  the  meantime  restraining  the  sheriff  from 
reselling  under  his  advertisement,  as  for  non- 
compliance, upon  the  bidder  at  the  first  sale 
acknowledging  his  continued  liability  for  his 
Md.  The  creditors  and  Voorhles,  Miller  & 
Co.  were  made  parties  accordingly,  the  tat- 
mer  serving  a  return,  and  the  latter  a  gen- 
eral traverse,  and  now  the  matter  comes  be- 
fore me  upon  all  these  pleadings  and  the 
evidence  offered.  In  view  of  the  fact  that 
all  necessary  parties  are  before  me,  I  shall 
not  put  Voorhlra,  Miller  &.  Co.  to  a  formal 
bill  of  complaint,  but  proceed  to  hear  and  de- 
termine the  Issues  Involved  as  presented  in 
this  proceeding. 

"After  hearing  argument  of  couns^  I  am 
of  opinion  that  It  Is  the  duty  of  the  sheriff  to 
apply  the  proceeds  of  sale  to  the  oldest  Judg- 
ment which  bound  the  property  when  he  took 
It  In  execution,  even  though  that  Judgmoit 
be  a 'judgment  of  the  United  States  drcolt 
court,  and  especially  when  It  is  brought  to 
his  attention,  as  was  done  In  this  case. 
There  can  be  do  doubt  that,  the  moment  the 
sheriff  seiaed  the  property,  it  was  no  longer 
subject  to  process  for  the  satisfaction  of  said 
United  States  Judgment;  and.  If  it  had  re- 
quired a  levy  to  create  a  lien,  of  course  no 
lien  could  ever  thereafter  have  been  acquired 
by  said  Judgment  creditor.  But  the  act  of 
congress  makes  this  Judgment  a  Hen  apon 
the  defendant's  real  estate  all  over  the  state, 
from  the  date  of  its  entry,  March  5,  1884. 
and,  for  the  very  reason  that  the  sale  by  the 
sheriff  divested  that  lien.  It  becomes  the 
duty  of  the  sheriff  to  apply  the  proceeds  of 
sale  to  that  Judgment;  It  being  the  oldest 
Judgment,  as  alleged.  On  the  28th  Novem- 
ber, 1S04,  the  defendant,  W.  C.  Latimer, 
made  a  bond  and  mortgage  to  Voorhles,  Mil- 
ler &  Co.  to  further  secure  this  Ju^iinent, 
In  which  mortgage  is  embraced  the  pr(v>erty 
levied  on  bj  the  sheriff;  and  H  Is  urged 
that  this  was  a  higher  security,  and  so  sat- 
isfied the  Judgment  as  such.  Whilst  the  lien 
of  the  mortgage  Is  spedflc,  yet  In  this  case 
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It  Is  InliBrlw  to  the  iodgmmt  Uen  of  the  mort- 
gagee, for  the  reason  that  some  of  the  state 
Jadgments  were  entered  between  the  Judg- 
ment and  the  mortgage  So  I  hold  that  the 
Judgment  was  still  outstanding  at  the  time 
irf  the  ^ia*ur8  sale. 

Is  also  nrged  that  becanse  Voorhles, 
MHIct  &  Co.  became  the  pnrcbaserB,  their 
mortgage  was  tberebr  satisfied,  and  hence 
they  cannot  claim  the  proceeds  of  sale  on 
that  acconnt  But  as  some  of  the  state  Judg- 
ments are  Junior,  and  others  senior,  to  this 
mortitage,  I  hold  that  the  mortgage  has  not 
been  satisfied,  as  claimed,  although  It  be  trae 
the  sale  divested  the  Uen  at  the  mortgage; 
for  whilst  no  actual  levy  was  made  of  any 
of  the  ezecntions,  except  that  of  Hurst,  Pur- 
nell  A  Co.,  Junior  to  this  mortgage,  the  sale 
must  be  referred  to  all  the  executions  in  the 
sherifTs  office  at  the  time,  and  executicms 
had  been  IssneO,  and  were  In  his  hands,  on 
all  the  state  Jadgmoits  referred  to. 

"It  is  further  urged  that  Voorhles,  Miller 
&  Co.  should  not  be  permitted  to  take  the  pro- 
ceeds of  sale  without  finst  exhausting  cer- 
tain cxdlaterala  wtiich  they  admit  they  bold. 
But,  as  It  has  not  been  made  to  appear  that 
th^  could  be  required  to  do  so  without  in- 
Jury  or  d^y  or  detriment^  I  oremde  this  ob- 
jection, also. 

"Voorhles.  MUler  &  Go.  state  in  tbelr  traT- 
erse  that  more  than  the  amount  of  the  bid 
was  owing  on  their  Judgment  at  the  time  of 
the  sale.  This  is  denied  by  the  creditors, 
and  so  a  reference  upon  this  point  becomes 
necessary.  Let  the  clerk  Ingnlre,  and  report 
to  me  the  amount  due  upon  said  Judgment, 
after  an  examination  of  Andrew  E.  Moore, 
attorney  of  record  for  said  Voorhles,  Miller 
&  Co.,  as  to  such  payments  as  may  have 
been  made  on  their  Judgment,  and  after 
hearing  such  other  testimony  as  may  be  of* 

"It  Is  ordered  that  tlie  sheriff  do  accept  the 
receipt  and  payment  totdered  by  Voorhles, 
Mill^  &  Ca.  and  make  titles  to  them  as  In 
the  case  of  a  bid  duly  complied  with.  pro- 
Tided  that  their  receipt  shall  not  be  good  for 
a  greater  amount  than  ahaU  be  found  to  be 
due  <m  their  Judgment  under  the  reference 
ordered.  It  Is  understood  and  agreed,  and 
ordered  aoiordlngly,  that  If  an  appeal  be  tak- 
en by  the  creditors,  or  by  the  sheriff,  or 
botb.  the  same  shall  work  a  supersedeas 
here;  and,  during  the  time  allowed  In  which 
to  appeal,  the  sheriff  Is  hereby  excused  from 
obeying  this  order.  Subject  to  the  prorlslous 
Imelnbefore,  let  the  rule  be  made  absolute. 
JurlBdlction  of  this  case  Is  hereby  expressly 
retained,  for  the  purpose  of  making  all  such 
further  orders  as  may  be  necessary  to  carry 
out  the  Judgment  here  pronounced;  upon  the 
coming  In  of  the  clef's  report" 

The  exceptions  were  as  fcUows: 

*^e  appellants  (Bdw.  A.  CrawfonL  S.  T.  CL, 
and  Julius  S.  Trlest  and  others,  credlton  of 
Wm.  OL  Latimer)  state  these  exceptkxui  to  the 


decree  of  Judge  Earle,  passed  on  the  lOtb  day 
of  July,  1896,  to  wit:  (1)  Brror  in  not  put- 
ting Voorhles,  Miller  &  Co.  to  their  formal  bill 
of  complaint,  the  various  equities  and  rights 
of  the  parties  b^g  such  as  could  not  be  prop- 
erly passed  upon  in  a  proceeding  by  rule.  (2) 
Brror  In  holding  that  it  was  'the  duty  of  the 
sheriff  to  apply  the  proceeds  of  sale  to  the  old- 
est Judgment  which  bound  the  property  when 
he  took  It  In  execution,  even  though  that  Judg- 
ment be  a  Judgmrat  of  the  United  States  cir- 
cuit court';  and  oror  In  not  holding  that  the 
sheilff  could  not  apply  any  part  of  the  pro- 
ceeds of  sale  to'  a  Judgment  of  the  tTulted 
States  drcult  court  (8)  Drror  In  holdhig  that 
the  lien  of  the  mortgage  taken  by  Voorhles; 
MillK  &  Co.  from  WUL  C.  Latimer  was  In- 
ferior to  the  Judgment  11^  U  the  mortgagee, 
tor  the  reason  that  some  of  the  state  Judg- 
ments wore  entered  between  the  Judgment 
and  the  mortgage':  and  error  In  not  holding 
that  when  VoorldeB,  Miller  &  Co.  took  th^ 
mortgage,  the  lien  of  their  Judgm«it  was  lent 
In  the  9ectflc  Uen  of  the  mort^e.  <^  Br- 
tOT'tu  holdhig  that  the  Jodginent  of  Voorhles, 
Miller  A  Co.,  as  a  Uen  uprai  the  house  and 
tot  of  Wm.  O.  Latbuer,  was  still  outstanding 
at  the  time  of  the  sheriffs  sale;  and  error  In 
not  holding  that  the  Judgment  hen  had  been 
•  swallowed  np  In  the  spedfic  Uen  of  the  mort- 
gage. 0!)  Brror  In  holding  that  the  mortgage 
and  the  mortgage  demand  of  Voorhles,  Miller 
A  Oo.  bad  not  beat  satisfied  by  their  becom- 
ing imrchasera  of  the  mortgaged  premises  at 
the  sale  by  the  8h«ifl;  and  oror  In  not  hold- 
ing to  the  contrary,  and  that  Vowhles,  Miller 
&  Co:  were  bound  to  pay  their  bid  to  the  Aet- 
Iff.  (8)  Brror  In  holding  that  the  sale  by  the 
sheriff  must  be  refwred  to  an  the  state  Judg- 
ments,—a  principle  that  Is  (mly  to  be  tnT<Aed 
In  behalf  of  a  purchase  for  the  sole  purpose 
of  saving  to  the  purcliaser  a  clear  titie  to  the 
prraiises  purchased.  (7)  Brror  In  not  bedding 
that.  In  any  event,  VocHrhles,  MUler  A  Co. 
should  not  be  permitted  to  take  the  proceeds 
of  sale  without  first  exhausting  certain  col- 
laterals whleb  they  admit  they  hold;  and.  In 
this  oimnection,  ermr  In  not  putting  them  to 
their  formal  bill  of  complaint,  where  the  court 
could  require  an  accounting,  and  a  surrender 
of  the  collatwalB  for  the  benefit  of  other  cred- 
itors of  Wpi.  G.  lAtimer.  dSt  Brror  In  order- 
ing the  sheriff  to  accept  the  receipt  and  pay- 
ment tendered  to  him  by  Votvhles,  MUler  & 
Co.;  and  error  In  middng  the  role  fONK^nte, 
and  In  not  ordering  the  same  to  be  dischai^ed.. 

"A  reference  was  held,  and  the  clerk  report; 
ed  that  on  the  day  of  sale  there  was  due  upon 
the  Judgment  of  Voorhles,  Miller  ft  Oa  the 
sum  of  ti^SOM,  and  the  report  was  confirm- 
ed. Appellants  gave  due  notice  ot  their  In- 
tention to  appeal  from  the  order  conflnnlng 
the  report,  and  from  the  decree  so  made  final, 
and  state  this  ezceptitm:  Brror  In  confirm- 
ing the  report  and  thereby  perpetnathig  the 
errors  In  the  decree  pointed  out  by  the  excep- 
tions duly  taken  thereto." 
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Wilson  A  WUson,  Flnley  &  Brice,  Thos.  F. 
McDow,  and  Hart  &  Hart,  for  appellants. 
Andrew  E.  Moore  and  Bomar  &  Simpson,  for 
TeepoDdent& 

POPEl.  J.  B!dward  A.  Orawford,  as  sherlCF 
of  York  county,  under  an  execution  In  Us 
office.  Issued  out  of  tbe  court  of  common 
pleas  for  York  county,  in  this  state,  In  tlie 
action  of  Hurst,  PurneU  &  Co.,  as  plalnttfTs, 
against  William  C.  Latimer,  as  defendant, 
after  levy  and  a  compliance  with  all  the  re- 
quirements of  the  laws  of  this  state  govern- 
ing tbe  advertlBement  of  property  for  sale  un- 
der execution,  on  the  first  Monday  of  May, 
In  the  year  1S94,  sold  the  store  house  and 
lot  and  family  dwelling  bouse  of  the  defend- 
ant In  execution,  William  O.  Latimer,  at  the 
price  of  $1,300,  to  tbe  firm  of  Voorbles,  MlUer 
&  Co.,  as  the  highest  and  last  bidders  at  said 
sale.  Immediately  after  tbe  sale  said  firm  of 
Voorhies,  Miller  &  Co.,  In  payment  of  said 
property,  tendered  the  sum  of  $30JS0  (tbe  exact 
sum  of  all  the  sheriff's  costs  and  fees  for  said 
sale),  and  their  receipt  for  the  sum  of  $1,273.50 
{the  balance),  as  part  payment  of  tbe  judg- 
ments senior  in  lien  to  all  judgments  against 
tbe  property  of  tbe  said  William  C.  Latimer 
wblch  tbey  bad  recovered  a^lnst  said  Lati- 
mer In  the  United  States  circuit  court  tor 
the  district  of  itoutb  Carolina,  at  Charleston, 
on  tbe  &tb  day  of  March,  1894,  and  then  and 
there  exhibited  to  said  sheriff  -the  execution 
duly  issued  out  of  said  United  States  circuit 
court  for  over  the  sum  of  $2,000.  The  said 
Edward  A.  Crawford,  as  said  sheriff,  declined 
to  accept  the  offer  of  settlement  of  their  bid 
from  said  firm  of  Voorhies,  MUler  &  Co.,  and 
refused  to  make  them  a  deed  of  conveyance 
of  the  property  unless  tbey  paid  their  entire 
bid  In  cash;  alleging  that  there  were  execu- 
tions in  his  own  ofilce,  Issued  from  the  court 
of  the  state  of  South  Carolina,  to  which  the 
whole  of  the  purchase  money  should  be  ap- 
plied, and  that  he  could  not,  as  sheriff,  recog- 
nize the  United  States  court  execution.  The 
said  sheriff  then  readvertlsed  tbe  pioperty  for 
sale,  whereupon  Voorhies,  Miller  &  Co.  ap- 
plied to  Judge  Benet  for  a  rule  against  said 
Edward  A.  Crawford,  as  sheriff,  requiring  blm 
to  show  cause  before  said  Judge,  at  York 
courthouse,  on  the  16tb  day  of  May,  1894,  why 
he  should  not  be  required  to  make  title  to 
Voorbles,  Miller  &  Co.;  but  afterwards,  as  the 
official  duties  of  his  honor.  Judge  Benet,  re- 
quired him  to  leave  York  county  priw  to  tbe 
day  fixed  for  tbe  return  of  the  rule,  by  the 
consent  of  all  parties,  tbe  rule  was  made  re- 
turnable before  bis  honor.  Judge  J.  D.  Wltb- 
erspoon,  the  resident  Judge  of  the  Sixth  cir- 
cuit For  a  return  to  the  rule  the  sheriff  al- 
leged, in  substance,  that  be  bad  levied  upon 
and  sold  the  store  bouse  and  lot  ha  York- 
TlUe  as  the  property  of  William  C.  Latimer, 
the  execution  debtor;  that  no  lery  was  in- 
dorsed upon  tbe  many  other  execotlona  (25 
In  nmnbei)  In  bla  offioe  asaiiist  the  said  I^t- 


Imer;  that  a  large  amount  Is  due  upon  such 
executions,  and  tbe  plaintiffs  therein  claim 
the  money  arising  from  the  sale  made  by  him 
as  aforesaid,  which  Voorbles,  Miller  &  Co. 
are  now  seeking  to  obtain  on  tb^  Jttdgment 
and  execution  in  their  action  in  the  United 
States  circuit  court  for  the  district  of  Soutb 
Carolina;  that  he  is  not  advised  as  to  tbe 
validity  of  that  latter-named  Judgment,  but 
be  is  advised  that  he  cannot  apply  the  pro- 
ceeds of  tbe  sale  made  by  him  to  their  Jndg- 
ment;  that  he  Is  advised  that  no  order  made 
In  the  present  proceeding,  directing  him  to 
pay  such  judgment,  can  afford  blm,  as  sheriff, 
that  protection  to  wblch  he  is  entltied  at  the 
bands  of  the  court,  nor  any  protection  what- 
ever, unless  all  of  the  Judgment  creditors  of 
W.  C.  Latimer  who  caused  their  executiioiiB 
to  be  filed  in  bis  office  as  sheriff  shall  be  made 
parties  to  these  proceedings.  And  he  names 
each  one  who  has  filed  his  execution  in  the 
office  of  the  sheriff  of  York  county.  Further, 
that  he  Is  advised,  by  the  judgment  creditors 
of  "W.  C.  Latimer  who  have  filed  their  execu- 
tions in  his  office  as  said  sheriff,  that  Voor- 
hies. Miller  &  Co.  hold  a  mortgage  on  tbe 
house  and  lot  so  sold  by  him,  and  that  such 
mortgage  was  of  older  date  than  some  of  the 
Judgments  obtained  In  tbe  state  courts,  and 
the  state  Judgments,  by  their  respective  hold- 
ers, claim  that  the  Judgment  of  Voorhies, 
Miller  &  Co.  was  paid,  by  operation  of  law, 
when  they  became  tbe  purchasers  at  the  sale 
made  by  him  as  sheriff.  Further,  that  he  is 
advised  by  the  Judgment  creditors  who  ob- 
tained their  Judgments  in  the  state  courts  that 
Voorbles,  Miller  &  Go.  bold  collaterals  re- 
ceived from  W.  C.  Idtlmer  to  secure  their 
Judgment;  that  if  Voorhies,  Miller  &  Ca 
have  any  right  to  be  paid  their  Judgment  out 
of  the  proceeds  of  sale  as  made  by  the  sher- 
iff. It  Is  only  an  equitable  right,  and  Is  not 
such  as  can  be  taken  notice  of  In  such  a  pro* 
ceeding  as  tbe  present,  and  can  only  be  as- 
serted, If  at  all,  after  tbey  have  first  ex- 
hausted the  securities  they  hold  as  collaterals 
as  aforesaid.  Further,  that  the  bid  ot  Voor- 
bles, Miller  &  Co.  for  tbe  store  house  and  lot 
of  W.  O.  Latimer,  If  paid.  Is  utterly  Insuflt- 
dent  to  pay  the  executions  as  aforesaid  now 
In  his  bands  as  sheriff.  Wherefore  he  prays 
(1)  that  the  application  of  the  rule  shall  be 
dismissed;  (2)  that,  in  case  the  court  does 
not  rtismiiw^  the  m^,  all  of  the  execution 
creditors  of  W.  C.  Latimer  be  made  parties 
to  this  proceeding,  to  the  end  that  the  Judg- 
ment of  this  court  may  be  and  afford  a  full 
protection  to  tbe  sheriff  of  York  county;  and 
that  If  any  of  the  proceeds  of  the  sale  made 
by  him  as  sheriff  be  ordered  paid  to  the  ex- 
ecution of  Voorbles,  Miller  &  Ga,  now  In  the 
bands  of  the  United  States  marshal,  such 
marshal  shall  be  made  a  party  to  this  pro- 
ceeding. At  the  hearing  of  the  mte,  before 
Judge  Wltberspoon,  he  ordered  that  Voorhies, 
Miller  A  Oa  enter  of  record  their  appearance 
In  this  proceeding,  and  that  all  the  boUors  of 
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^dgmentB  agnlziBt  W.  O.  Latimer,  vtaercTer 
execntloQB  bad  been  issued  to  tbe  sheriff  of 
York  coimt7.  be  made  partlea,  with  leave  to 
aoBwer.  All  tbeee  tbln^  were  dme.  There- 
after all  the  Issues  came  on  to  be  heard  before 
Judge  Earle,  at  York  courthouse;  and  he  filed 
his  decree  on  tbe  10th  July,  1896,  which  must 
be  reported.  The  effect  of  this  decree  was 
that  the  sheriff  should  execute  title  to  Voor- 
hles.  Miller  ft  Go.  for  the  store  house  and  lot 
upon  the  payment  by  them  of  tbe  sheriff's 
fees  for  sale,  and  upon  their  receipting  to 
said  sheriff  for  the  balance  of  proceeds  of  such 
sale,  but  he  ordered  a  reference  to  tbe  clerk 
to  ascertain  the  true  amount  due  on  the  Judg- 
ment of  Voorhles.  Mii>er  ft  Co.  At  this  ref- 
erence it  was  shown  that  such  amount  was 
$2,259.84,  and,  upon  the  report  of  the  clerk  to 
that  effect.  Judge  Earle  confirmed  the  report. 
All  tbe  parties  to  the  proceedings,  except 
Voorhles,  Miller  &  Co.,  appealed  from  the  de- 
cree and  the  order  fixing  the  amount  due. 
These  exceptions  will  be  reported.  We  will 
DOW  address  ourselves  to  their  condderatlon: 
The  first  exception  sharply  draws  In  ques- 
tion the  rli^t  of  Voorhles,  MUler  ft  Co.  to 
have  thf>  court  pass  upon  the  matters  here 
involved  under  a  rule  against  the  sheriff, 
lather  tban  allowing  and  requiring  such  firm 
to  present  tbe  same  In  an  action  on  tbe 
equity  side  of  tbe  court  We  may  remark 
thRt  both  Judges  Wltberspoon  and  Earle 
manifested  the  liveliest  care  of  tbe  rights  of 
all  the  parties  who  hold  Judgments  against 
W.  C.  Latimer,  the  Judgment  debtor,  and 
who  dalm  a  right  to  participate  In  the  divi- 
sion of  this  fund  arisliig  from  a  sale  by  the 
sheriff  of  said  judgment  debtor's  property. 
All  such  parties  were  brought  before  tbe 
court,  with'Ieave  to  be  fully  heard.  No  high- 
er or  better  opportunity  to  vindicate  tbelr  re- 
spective rights  could  have-  been  afforded 
these  parties,  even  under  a  bill  of  complaint 
Elach  of  these  creditors  had  obtained,  In  a 
separate  suit  therefor,  a  judicial  ascertain- 
ment of  the  Indebtedness  of  W.  C.  Latimer 
to  them.  There  were  no  facts  touching  such 
judgments  that  It  was  in  tbe  power  of  any 
one  bolder  of  a  Judgment  against  W.  O.  Lati- 
mer to  make  In  relation  to  Judgments  held 
by  others  than  himself.  It  could  only  be, 
therefore,  questions  of  law  relating  to  the 
priority  of  Uen,  etc.,  of  such  Judgments,  that 
could  arise.  A  rule  against  the  sheriff,  with 
leave  that  others  trhoee  rights  are  to  be 
affected  thereto  shall  be  fully  heard,  is  a 
recognized  mode  of  determining  such  ques- 
tions. As  was  said  in  the  case  of  Charles 
V.  Carles,  13  S.  C.  388,  In  discussing  a  rule 
against  the  sheriff:  "Very  often  tbe  object 
of  the  rule  Is  not  to  punish  the  sheriff,  but  to 
enforce  a  claim  of  right  *  *  *  It  Is  not 
his  duty  to  decide  conflicting  rights,  and  un- 
til tbe  question  is  decided  he  is  not  culpable 
or  In  default,  and  the  court  wUl  see  to  It 
tbat  be  Is  not  punished.  He  is  not  required 
to  nm  Ute  risk  of  punishment,  but  to  do  as 


the  sherffBs  In  this  case  did,— ^ve  nottee  to 
the  person  claiming  homestead,  and  refer  the 
question  of  his  duty  to  the  court,  ^talcb  may 
decide  It.  or,  if  necessary,  order  an  Issue. 
Taylor  t.  Basterilng,  1  Rich.  Law,  816;  Can- 
oady  T.  Odnm,  2  RldL  Law,  &27;  Brown  t. 
Fnrs^  Id.  SSI;  Thomas  t.  Altkm,  Dud.  (3. 
C.)  '293.  What  Is  here  said  Is  not  Intended 
to  conflict  with  any  oi  the  decided  cases  tn 
our  books  which  bold  that  the  court  will  not, 
In  a  sommary  way.  upon  mere  rule,  decide 
any  matter  In  whidi  there  Is  conflicting  tes* 
timony,  but  leave  tbe  party  to  his  action. 
That  Is  a  safe  rule  of  practice,  and  necessary 
for  the  proper  administration  of  the  law;  but 
it  has  no  application  when  the  facta  are 
Bimple  or  admitted,  oritiaa  question  of  law, 
—especially  one  in  reference  to  the  duty  of  the 
officer  who  ruled  in  regard  to  the  enforcement 
of  the  process  of  the  court."  (Italics  ours.) 
This  exception  is  overruled. 

Tbe  next  exception  (tbe  second)  raises  a 
very  important  question.  It  Is  this:  Where 
a  creditor  obtains  a  Judgment  in  the  United 
States  circuit  court  for  the  district  of  South 
Carolina  in  1891,  and  execution  Is  Issued 
thereon,  and  placed  In  the  otQce  of  the  mar- 
shal for  said  district  which  Is  confessedly 
the  oldest  Uen  upon  the  lands  of  the  judg- 
ment debtor,  but  subsequently  to  such  Judg- 
ment, other  creditors  obtain  judgments  In  the 
state  courts  against  tbe  Judgment  debtor,  and 
under  these  later  Judgments  the  sheriff  of  the 
county  in  the  state  where  tbe  lands  of  the 
Jud^ent  debtor  are  situated  levies  upon 
and  sells  tbe  said  lands  under  the  execution 
lodged  in  bis  office,  can  tbe  holder  of  such 
oldest  Uen  obtain  the  aid  of  a  state  court  on 
a  rule  against  the  sheriff,  to  force  the  sheriff 
to  apply  the  proceeds  of  sale  to  the  Judgment 
of  the  United  States  circuit  court?  Now>  It 
Is  confessedly  true  that  that  court— federal 
or  state—which  first  seizes  the  property  Is 
entitled  to  administer  It  without  any  Inter- 
ference frcMU  the  courts  of  tbe  other  jurisdic- 
tion. Thus,  in  the  Instance  before  this  court, 
if  tbe  United  States  marshal  had  first  taken 
possession  of  this  land  under  the  judgment 
of  the  United  States  circuit  court  the  sheriff 
of  York  county  would  have  been  powerless 
to  seize  said  lands  and  wrest  them  from  tbe 
Unite(}  States  marshal  So,  on  tbe  other 
hand,  when  tbe  sheriff  of  Yorii  county  seized 
said  lands  under  tbe  Judgment  of  tbe  state 
circuit  court  It  was  not  In  the  power  of  the 
United  States  marshal  to  Interfere  vrltb  bis 
possession.  It  Is  also  conceded  that  tbe  sher- 
iff of  York  county  having  first  acquired  the 
possession  of  said  lands  under  execution 
against  the  property  of  W.  G.  Idtlmer,  and 
actually  sold  said  lands,  such  sale  divested 
the  Uen  of  all  the  Judgments  in  the  state 
courts,  and  In  the  United  States  courts  for 
South  CeroUna,  upon  said  lands.  Tnunbo  v. 
Cummlng,  20  8.  0.  836;  PuUlam  v.  Osborne, 
17  Haw.  47L  Under  the  authority  of  Hagan 
T.  Lncaa,  10  Fst  40^  ws  would  bs  Inclined 
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to  hold  that  It  covld  not  be  required  ot  tbe 
■heEiff  to  mppl7  moneys  in  tats  bands  from 
sales  under  execntions  in  Us  office  to  any 
other  than  snch  executions  as  are  addressed  to 
the  sbeiiff,  and  not  to  executions  addressed 
to  the  United  States  marshal;  for  the  court. 
In  the  case  Just  dted,  used  this  langiiage; 
"Under  the  state  Jurisdiction,  a  sheriff  hav- 
ing an  execution  in  bis  bands  may  levy  on 
the  same  goods;  and,  vhpre  there  Is  no  pri- 
ority, on  the  sale  of  the  goods,  the  proceeds 
most  be  applied  In  proportion  to  the  sums 
named  In  the  execution.  •  •  •  But  the 
same  rate  does  not  gorem  where  the  execu- 
tions, as  In  the  present  case,  Issue  from  dif- 
ferent Jurisdictions.  The  marshal  may  ap- 
ply mone^  collected  under  several  execu- 
tions, the  same  as  the  sheriff,  but  this  cannot 
be  done  as  between  the  marshal  and  the 
sheriff."  Howevw,  our  state  has  provided 
by  statute  (section  744  of  the  Revised  OlvU 
Statute  Laws  of  South  Oarollna),  "The  sheriff 
shall  pay  over  the  proceeds  of  any  real  es- 
tate sold  by  him  to  any  Judgment  having 
prior  lien  thereon."  The  Identical  language 
above  quoted  was  used  In  the  General  Stat- 
utes of  the  state  adopted  In  1882,  as  section 
685  thOTeof,  and  likewise  in  the  Berlsed 
Statutes  of  1872,  at  section  44,  p.  166.  In 
the  statute  as  originally  adopted.  In  1839  (7. 
St  at  Lar^  p.  38,  {  60),  It  was  thuB  pro- 
vided: "The  sheriff  shall  pay  over  the  pro- 
ceeds of  any  real  estate  sold  by  him,  to  any 
Judgment  having  a  prior  lien  thereon,  which 
may  have  been  ent^d  in  the  clerk's  office 
of  any  district,  whether  an  execution  on  such 
Judgment  may  have  been  lodged  in  his  office 
or  not  Provided,  notice  of  sudi  Judgment  be 
given  to  the  sheriff,  before  sacii  proceeds 
shall  have  been  othrawlse  paid."  Under  the 
very  general  terms  In  which  our  present  stat- 
ute now  reads,  Voorhles,  Miller  &  Co.  made 
their  application,  and  it  was  made  before 
any  money  was  paid  out  by  the  sheriff.  It 
must  be  obvious  that  If  this  application  is 
not  granted,  a  loss  will  be  vlidted  upon  that 
Arm.  Confessedly,  they  had  the  first  and 
preferred  lien  upon  the  lands  of  the  Judg- 
ment debtOT,  W.  G.  Latimer.  In  order  to 
prevent  any  collision  as  to  Jurisdiction  be- 
tween the  federal  and  state  courts,  and  in 
exact  conformity  ^h  the  practice  of  the 
courts  of  the  mother  country.  It  has  always 
been  held  that  the  court  whose  officer  first 
takes  possession  of  the  proper^  will  pre- 
vent any  interference  therewith  by  the  other 
court  Both  these  Judicial  systems  are  our 
own,— one  fedwal,  the  other  state.  What  rea- 
son can  be  advanced  to  support  a  loss  result- 
ing from  an  honest  choice  of  a  plaintiff  of 
either  Jurisdiction?  It  is  time  to  put  away 
any  narrow  prejudice.  It  Is  due  to  the 
cause  of  Justice  and  right  that  a  party  plain- 
tiff, In  elthet  Jurisdiction,  who  has  reduced 
his  claim  against  a  debtor  to  a  scdemn  Judg- 
ment and  who  has  thereby  the  oldest  and 
preferred  lien  upon  the  property  of  the'  debt- 


or, should  not  have  his  claim  sacrificed  at 
the  demand  of  tbe  bxMea  of  confessedly  Juife- 
loe  liens.  The  dxenlt  Judge  took  this  view. 
We  think  he  was  right  and  hence  overrule 
this  exception. 

As  to  the  third  exertion,  we  are  unable  to 
sustain  it  When  Tootbles,  MiUer  &  Co.  ob- 
tained their  Judgment  they  had  a  lien  upon 
the  whole  property  of  William  0.  lAtimer, 
except  his  homestead  in  the  tract  of  land. 
The  mortgage  by  r^Hmw  to  them  of  this 
bouse  and  lot  whereon  was  bis  residence 
added  this  homestead  to  their  claims  against 
Latimer.  It  injured  no  creditor  of  Latimer. 
It  was  not  taken  In  substitution  tar  the  Judg- 
ment But  If  Toorhles,  Miller  &  Oo.  should 
be  h^  to  the  mortgage,  It  would  work  a 
manifrat  Injustice;  for  some  of  the  creditors 
obtained  Judgments  against  Latimer  before 
the  mortgage  was  executed,  and  therefore,  if 
Voorhles,  Ailller  &  Ca  were  compelled  to 
forego  or  surrender  th^  first  lieu  by  Judg- 
ment then  Junlcor  creditors  would  be  bene- 
fited at  their  expense. 

As  to  the  fourth  exception,  we  are  nnaUe 
to  agree  that  it  points  out  any  error  in  the 
circuit  decree.  If  the  execution  of  the  mort- 
gage did  not  Invalidate  the  lien  of  the  Yoox^ 
hies,  lIlllK-  &  Co.  Judgment  of  course  the 
latter  was  the  first  lien  on  the  store  bouse 
and  lot,  and  we  have  Just  held  that  the  ex- 
ecution of  the  mortgage  did  not  have  that 
effect 

As  to  the  fifth  exception,  It  Is  overruled,  be- 
cause, if  we  were  to  h<^d  that  tbe  ssle  of  tbe 
mortgaged  land,  and  the  purchase  thereof  by 
the  mortgagee,  did  legally-  satisfy  the  mort- 
gage, the  antecedent  lien  of  the  Judgment 
would  still  take  the  proceeds  of  sale.  This 
antecedent  lien  by  Judgment  Is  the  issue 
here. 

As  to  tbe  sixth  exception.  It  Is  overruled, 
for  the  Judge,  In  announcing  bis  comdudon, 
but  followed  the  many  decisions  of  this  court 
on  that  subject  The  recent  case  of  Baum 
v.  Trantham  (S.  C)  23  S.  B.  59,  60,  only  set 
up  one  exception  to  that  rule. 

As  to  the  seventh  exception.  It  Is  over- 
ruled, because  there  is  nothing  In  the  case 
which  goes  to  show  that  anything  tangible 
on  that  subject  was  pmented  to  the  circuit 
Judge,  and  we  are  wlUIng,  in  these  busy 
days,  to  endeavor  to  remand  a  conjecture. 

As  to  the  eighth  exception,  It  Is  overruled 
because  fully  covered  by  our  previous  hold- 
ings herein  on  discussing  the  other  excep- 
tions. 

As  to  the  ninth  exception,  relating  as  it 
does  to  the  order  oonflrmlng  the  report  of  the 
clerk,  nothing  of  a  substantial  nature  Is  sug- 
gested by  tbe  appellantB  In  connection  there- 
with. We  presume  It  was  excepted  to,  so 
tliat  If  this  court  sustained  any  of  the  otbsx 
grounds  of  appeal,  tbe  appellants  would  not 
be  prejudiced  by  the  order  of  confirmation. 
It  Is  the  Judgmmt  of  this  court  that  the  Judg- 
ment of  the  dxcuit  court  be  affirmed. 
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(«  &  a  xs) 

CLEVELAND  t.  McCSAYT.  Sheriff. 

(Sapreme  Oonn  of  South  CoroliiUL  March  18, 
18D&) 

Taxatiox— OOLUonoM— dKnin*8  Trnwa—HtM- 

CMTKB8. 

1.  A  BheriS  ia  not  entitled  to  retain  the  5 
per  cent  comtniasions  nroTided  by  Civ.  St.  {  'd4S, 
for  the  collection  of  deunqaeot  taxes  by  execution 
and  sale,  paid  ander  proteat  to  releaae  proper^ 
from  an  UlegaJ  \erj. 

%  A  aaBrift  cannot  adze,  ondcr  execution 
for  delinquent  tazea^  propertr  Sn  the  handa  of  a 
receiver. 

3.  ConuniBsioDB  paid  the  sheriff,  to  whicbi 
if  l^Eal.  be  is  entitled,  to  release  property  from 
an  iUej^  executiou  levied  for  delmqueDt  taxes, 
may  be  recovered,  though  the  action  therefor  ia 
not  brought  within  30  daya. 

Appeal  from  common  pleaa  drcolt  court  of 
Laurens  county;  Joseph  H.  Earle,  Judge. 

Action  by  John  B.  Cleveland,  aa  recover, 
against  George  S.  McOrary,  aa  sheriff.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.  AMrmed. 

The  trial  Judge  charged  the  Jury  as  ftdlows: 

"Mr.  Foreman  and  Gentlemen  of  the  Jury: 
John  B.  Cleveland,  as  receiver  of  the  Pwt 
'  Royal  &  Western  Carolina  Railway  Company, 
brings  this  suit  against  George  8.  McCravy, 
as  sheriff  of  Laurens  county.  It  appears  from 
the  pleadings  that  John  B.  Cleveland  was 
duly  appointed  receiver  of  this  corporation, 
the  Port  Royal  &  Western  Carolina  Railway 
Company,  In  the  ^lace  of  H.  M.  Comer,  who 
had,  some  time  before  that,  been  appointed 
receiver  of  the  same  company.  It  appears 
that,  while  this  property  of  the  corporation 
was  In  the  hands  of  the  receiver,  the  defend- 
ant, as  sheriff  of  this  cotmty  (Laurens  coun- 
ty), levied  upon  certain  property,  to  wit,  two 
steam  engines  and  certain  cars,  under  a  war- 
rant duly  issued  against  the  company  for 
taxes.  >It  appears  from  the  pleadings  that 
the  receiver,  after  the  property  had  been 
levied  upon  by  the  sheriff,  offered  to  pay  the 
taxes  and  penalties  thereon,  but  the  sheriff 
refused  to  release  the  levy  unless  the  compa- 
ny should  also  pay  his  costs  and  commlsBlons. 
It  farther  appears  that  the  plaintiff,  as  re- 
ceiTer,  paid  the  amount  sued  for,  to  wit.  the 
costs  and  conunlsslons  claimed  by  the  sheriff, 
under  protest,  and  now  brings  his  suit  against 
tbe  sheriff  for  the  sune,  amounting  to  f376.l6, 
and  the  sum  of  98,  aggregating  tbe  sum  of 
$38ia%  with  interest  thereon  from  the  4th 
day  of  February,  1893,  together  with  the  costs 
and  disbursements  of  this  action.  The  plam- 
tlff  admits  that  ^  should  be  eliminated,  and 
they  don't  claim,  therefore,  the  additional 
Bum  of  f4.  They  concede  that  the  treasur- 
er's costs,  amounting  to  $4,  was  rightly  char- 
ged, and  tb^  have  no  claim  for  that  amount 
Now,  it  is  admitted  that  the  sheriff  did  levy 
nnder  that  tax  execution  or  warrant,  and 
that  the  railway  company,  as  it  is  proved,  did 
pay,— or,  rattier,  as  tbe  testimony  shows;  it  Is 
for  yon  to  say  whether  you  believe  It  or 
not,— did  pay  the  amount  claimed  under  pro- 


test; and  tbe  qnestim  now  Is  whether  they 
are  entitled  to  recover  It  back.  Very  welL 
This  corporation,  it  appears,  was  in  the  hands 
of  the  receiver  appointed  by  the  United  States 
court  We  live  ond^  a  duplex  system. 
There  is  federal  jarisdlction  and  the  state 
Jurisdiction,  and  very  often  there  has  been 
danger  of  those  two  systems  clashing  against 
each  other;  but  it  Is  a  wel]-rec(^piized  rule 
that  the  court,  whether  It  be  federal  or  state, 
which  first  acquires  Jurisdiction  of  a  thing 
holds  It  and  the  other  court  cannot  interfere. 
For  Instance,  if  a  marshal  of  the  United 
States,  under  an  execution  issued  by  the 
United  States  court,  levies  upon  property,  the 
sheriff  of  your  cotmty,  under  an  execution  of 
a  state  court,  could  not  Interfere  with  the 
marshal;  and  if  the  sheriff  of  your  county 
levies  flrat,  under  an  execution  from  the  state 
court,  the  marshal  of  the  United  States  could 
not  Interfere  with  him.  If  the  state  court 
takes  possession  of  property,  then  the  United 
States  court  will  not  Interefere,  except  pos- 
sibly, under  the  law  wh^by  causes  can  be 
removed  from  tbe  state  court  to  the  Ui^ted 
States  court;  but,  so  far  aa  its  executive  olU- 
cers  are  concerned,  the  one  cannot  Interfere 
with  the  other.  The  court  that  first  acquires 
Jurisdiction  holds  It.  Well,  now,  this  proper- 
ty was  in  the  hands  of  the  plaintiff  here  as  re- 
ceiver appointed  by  the  United  States  court 
What  is  a  receiver?  It  is  simply  the  liand 
of  the  court  When  property  Is  in  the  ctiarge 
of  a  receiver.  It  Is  In  the  custody  of  the  law, 
In  the  charge  of  the  court  Why  does  a  court 
take  charge  of  It?  In  order  that  the  rights  of 
all  itarties  who  may  be  concerned  In  the  mat- 
ter may  be  adjudicated,  regularly  adjudicated, 
and  the  property  be  paid  out  according  to 
law,— the  property  be  administered  according 
to  law.  The  court  takes  charge  of  It  for  the 
benefit  of  all  persons  concerned.  Well,  when 
tbe  court  took  charge  of  this  property.  It  ap- 
pears that  there  was  a  lien  on  it  for  taxes 
due  to  the  state  of  South  Carolina.  That  lien 
was  not  divested  by  the  action  of  the  United 
States  court  In  appointing  this  receiver.  The 
lien  for  taxes  stlU  existed,  and  was  prior  to 
all  other  liens.  Tbe  state  had  to  be  paid  first 
after  certain  costs  of  the  court  were  satisfied; 
but  so  far  as  the  enforcement  of  the  lien  was 
concerned,  application  must  be  made  to  the 
court  I  cliarge  you  that  the  sheriff  conld 
not  levy  Txpou  the  property  in  the  hands  of 
.the  court  He  had  no  legal  right  to  Inter^ 
fere,  and,  when  he'  did  interfere,  If  he  knew 
the  property  was  In  the  hands  of  a  receiver, 
then  he  was  in  contempt  of  that  court.  But. 
BO  Car  as  this  case  is  concerned.  It  matters 
not  whether  he  knew  It  or  not  If  tbe  prop- 
erty was  in-  the  bauds  of  tbe  receiver,  then 
he  could  not  levy  upon  It.  and  if  he  did  levy 
upon  It,  and  tbe  receiver  paid,  under  protest, 
this  amount  of  money  which  Is  claimed,  then 
he  has  no  right  to  keep  It.  I  charge  you 
that  the  5  per  cent,  to  which  he  is  entitled  for 
levying  does  not  mean  6  per  cent  npon  aU 
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moneys  which  passed  through  Mb  office;  .and. 
If  he  had  do  right  to  levy  upon  the  property, 
and  the  money,  to  wit,  the  5  per  cent,  and 
his  costs,  were  paid  by  the  receiver  under  pro- 
teat,  then  the  receiver  has  a  right  to  recover 
It  from  him.  That  I  take  to  be  the  law. 

*'Now,  it  has  been  said,  In  the  argument 
here,  that  this  la  a  suit  against  the  state.  I 
will  dismiss  this  by  saying  that  It  Is  not  a 
suit  against  the  state.  Wherever  an  officer 
ta  sued,  and  he  undertakes  to  Justify  as  an 
officer  acting  under  the  authority  of  law,  and 
to  show  that  the  suit  la  reaUy  not  against 
him,  bat  against  the  state,  he  must  show 
that  what  he  did  was  lawfuly  done,— that  he 
acted  In  accordance  with  law;  and.  If  he 
does  not  show  that,  then,  of  course,  he  can- 
not contend  that  It  was  a  suit  against  the 
state.  It  also  haa  been  urged  that,  under  the 
statute  which  prohibits  the  court  from  en- 
joining the  collection  of  taxes,  or  Issuing  any 
writ  preventing  the  collection  of  taxes,  this 
receiver  could  not  have  been  appointed,  so 
as  to  interfere  with  the  state  in  the  collec- 
tion of  taxes.  I  hold  that  that  ground  Is  not 
well  taken,  that  that  statute  no  way  pre- 
vents the  court  from  appointing  a  receiver 
for  the  property,  and  If  the  property  was  in 
the  hands  of  the  receiver  It  was  In  the  hands 
of  the  court,  and  could  not  be  attached  by 
the  sheriff;  and  it  therefore  follows.  If  It 
could  not  be  attached  by  the  sheriff,  that 
the  sheriff  is  not  entitled  to  any  fees  or  costs 
for  attaching  the  property,  or  to  any  com- 
missions on  the  property  so  attached,  or  on 
the  money  collected  as  a  consequence  of  his 
levy  where  that  money  was  paid  under  pro- 
test, if  you  believe  it  waa  paid  under  pro- 
teat,  according  to  the  testimony.  Now,  gen- 
tlemen, there  Is  no  charge  against  the  sheriff 
that  he  has  done  anything  willfully  wrong. 
I  haven't  the  least  doubt,  and  know  you 
haven't  any  doubt,  that  he  acted  as  he 
thought  was  his  du^;  but,  at  the  same  time, 
he  acted  without  authority  of  law,  and  If  be 
has  received  the  money  from  this  receiver, 
paid  by  the  receiver  under  protest,  and  re- 
ceived It  after  he  had  levied  upon  this  prop- 
erty, and  if  he  bad  no  right  to  levy,  as  I  have 
charged  you,  then.  If  you  believe  Uiesc  facts, 
your  verdict  must  be  for  the  plaintiff.  That 
Is  the  law  of  the  case.  If  I  am  wrong  in  my 
views  of  the  law.  then  I  am  glad  to  know 
that  there  is  another  court  that  can  correct 
me.  Yon  are  bound  to  take  the  law  from  the 
court  You  decide  the  facts  of  the  case.  If 
the  facts  are  as  they  have  been  stated  by 
the  witnesses,  then  the  conclusion  follows 
that  the  verdict  must  be  for  the  plaintiff. 
The  facts  are  for  yon.  The  law  Is  for  the 
court  I  charge  yon  that  the  sheriff  bad  no 
right  to  retain  that  money.  If  received  by 
him,  under  the  circumstances,  as  the  wit- 
neBSCS  have  testified.  Take  the  record.  If 
you  find  tot  the  plaintlfC,  say,  *We  find  for 
the  plaintiff  so  many  dollan,*  writing  it  out 
in  words,  and  not  In  flsura.  If  yoa  find  for 


the  defendant  simply  say,  'We  find  for  the 
defendant' 

"I  am  requested  by  the  plaintiff  to  charge 
as  follows:  The  property  being,  at  the  time 
of  levy,  in  the  hands  of  a  receiver  appointed 
by.  the  United  States  court,  the  levy  was  □- 
le^,  and  ail  costs  and  commissions  paid  to 
the  sheriff  for  such  levy  were  illegal,  and 
may  be  recovered  with  interest  In  this  ac- 
tion.* Ex  parte  Tyler.  18  Sup.  CL  785.  I 
so  charge  you. 

"I  am  requested  to  charge  by  the  defend- 
ant OS  follows:  (1)  *That,  if  the  Jury  be- 
lieve, from  the  evidence,  that  the  tax  exe- 
cutions were  lodged  with  the  sheriff,  then. 
08  a  matter  of  law,  the  sheriff  became  en- 
titled to  his  commissions,  no  matter  wheth- 
er the  levy  was  illegal  or  not  and  the  ver- 
dict must  be  for  the  defendant'  That  I  re- 
fuse to  charge  yon.  (2)  That  a  tax  execu- 
tion stands  upon  same  footing  as  any  other 
execution,  and  whether  any  levy  is  made  or 
not,  when  the  defendant  pays,  he  must  pay 
the  costs  and  commissions.'  That  proposi- 
tion might  be  correct;  but  I  charge  you.  If 
the  sheriff  had  no  right  lawfully  to  levy,  and 
the  plaintiff  paid  under  protest,  that  If  the 
levy  was  Illegal,  as  I  have  charged  you,  then 
he  could  have  no  right  to  retain  it" 

The  exceptions  and  grounds  of  appeal  were 
as  follows: 

"(1)  Because  he  erred  In  holding  that  the 
sheriff  was  not  entitled  to  5  per  cent  com- 
mission on  money  collected  by  him  under 
tax  executions,  unlecn  he  had  made  a  legal 
levy  upon  property  of  the  defaulter.  (2)  Be- 
cause be  erred  in  holding,  and  charging  the 
Jury,  that  if  the  property  of  the  railway  com- 
pany was  in  the  hands  of  a  receiver  appoint- 
ed by  the  United  States  court  there  could  be 
no  levy  for  taxes  upon  said  property.  (3> 
Because  he  erred  in  charging  that  the  de- 
fendant was  not  entitled  to  5  per  cent  com- 
mission on  the  moneys  collected  by  him  un- 
der said  tax  executions.  (4)  Because  he  erred 
in  charging  the  Jury  that  If  they  believed  the 
testimony  of  the  witnesses,  they  should  find 
for  the  plaintiff.  (6)  Because  he  erred  in 
charging  that.  If  the  railroad  company  paid 
the  sheriff  commissions  under  protest  the 
plaintiff  could  recover  back  the  said  commis- 
sions. (6)  Because  he  should  have  held  that 
when  the  railroad  company  paid  the  taxes 
and  penalties  after  levy,  the  commissions  fol* 
lowed  as  an  Incident  to  taxes  collected.  (7> 
Because  he  erred  in  refusing  to  charge  the 
defendant's  requests." 

JoliDson  &  Bldiey.  Fei^son  &  Featber> 
stone,  and  F.  P.  lIcGowan,  for  appellant  S. 
J.  Simpson,  Joseph  Qanahl.  and  Simpson  & 

Barksdale,  for  respondent 

POPE,  J.  In  July,  1892,  under  a  bill  In 
equity  in  the  United  States  circuit  court  for 
the  district  of  South  Carolina,  one  H.  M. 
Comer  was  duly  appointed  by  such  court  the 
receive  of  the  pl^tlfl  corporation,  under 
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which  apiMintment  the  said  H.  M.  Comer,  as 
such  receiver,  possessed  blmself  of  all  the 
property  of  said  rallwar.  On  the  2d  day  of 
February.  1893,  the  said  railway  company 
having  failed  to  pay  the  state  of  South  Caro- 
lina the  taxes  legally  assessed  against  it  the 
defoidant,  as  sheriff  of  Laurens  county,  In 
the  state  aforesaid,  by  virtue  of  sundry  tax 
executions,  to  him  directed,  against  the 
property  of  said  railway  company  for  Its  un- 
paid taxes,  entered  upon  the  premises  in  the 
possession  of  the  said  receiver,  and  seized  and 
took  possessed  of  two  engines  and  a  train  of 
box  cars  as,  and  which  were,  the  property  of 
the  said  railway  comi>any,  so  that  the  said 
two  engines  and  train  of  box  cars  could  not 
be  used  for  railroad  purposes.  Thereupon, 
on  the  4th  day  of  February,  1^93,  the  said 
H.  M.  Comer,  as  receiver  as  aforesaid,  of- 
fered to  pay  unto  the  defendant,  as  sheriff 
as  aforesaid,  all  the  taxes  and  penalties  due 
by  such  railway  company  on  its  unpaid  tax- 
es, but  the  said  defendant  refused  to  release 
his  levy  upon  such  property  unless  he  was 
I>aid,  In  addition  to  such  taxes  and  penalties, 
his  commissions  of  6  per  cent  npon  all  such 
taxes  and  penalties,  which  amounted  to 
f377.16.  This  latter  payment  (5  per  cent 
commissions  to  the  sheriff)  was  made  under 
solemn  protest  of  said  H.  M.  Comer,  as  re- 
ceiver, and  was  only  made  In  order  to  ob- 
tain the  use  of  said  two  engines  and  the 
train  of  cars,  levied  npon  as  aforesaid.  On 
the  4th  day  of  June,  1893,  the  plaintiff,  John 
B.  Cleveland,  was  duly  appointed  the  suc- 
cessor of  the  said  ,H.  M,  Comer  as  such  re- 
ceiver by  the  United  States  circuit  court  for 
the  district  of  South  Carolina,  and  in  the  or- 
der of  his  appointment  it  was  provided  that 
■aid  John  B.  Cleveland,  as  such  successor  as 
receiver  as  aforesaid,  shonld  have  the  right 
and  it  was  made  his  duty,  to  sue  for  and  re- 
cover any  sum  of  money  due  by  others  to  the 
corporation  of  which  he  was  receiver. 
Thereupon,  on  the  17th  day  of  January,  1894. 
the  said  John  B.  Cleveland,  as  receiver,  as 
plaintiff,  began  bis  action  against  the  said 
George  S.  McCravy,  as  sheriff  as  aforesaid, 
as  defendant  to  recover  the  said  sum  of 
$376.16,  and  for  $4,  I>esldeB,  for  some  costs 
he  claimed  were  Improperly  collected  at  the 
same  time  the  said  sum  of  $376.16  was  paid. 
The  defendant  as  sheriff,  in  his  answer,  ad- 
mitted the  levy  by  him  upon  the  alleged  rail- 
road property,  and  that  he  refused  to  release 
the  levy  thereon  unless  and  until  such  $376.- 
16  and  94  were  paid;  Justifying  his  conduct 
by  reason  of  the  mandate  of  the  tax  execu- 
tion to  blm  directed,  and  that  such  sums  of 
$376.16  and  $4  were  due  him  under  the  pro- 
visions of  the  laws  of  the  state  of  South 
Carolina.  The  cause  came  on  for  trial  be- 
fore his  honor.  Judge  Earle,  and  a  Jury,  and 
resulted  In  a  verdict  for  the  plalntUB  for 
$380.16.  After  entry  of  Judgment  thereon, 
the  defendant  appealed  to  this  court  The 
Judge's  charge  to  the  Jury  and  the  grounds 
of  appeal  will  be  set  out  In  the  report  of  the 
T.24&&no.2— 12 


case.  All  of  the  exceptions  are  confined  to 
allegations  of  error  In  the  judge's  <^arge. 

First  It  is  contended  by  appellant  that  the 
sheriff.  In  this  Instance,  was  entitled  to  col- 
lect 6  per  cent  commissions  on  all  moneys 
collected  by  him  under  tax  executions, 
whether  he  has  made  a  legal  levy  or  noL 
It  should  be  remembered  that  the  sheriff 
does  not  collect  money  on  tax  executions  by 
virtue  of  his  office  as  sheriff.  It  Is  only  be- 
cause, under  the  tax  laws,  he  is  so  empower- 
ed, that  he  can  do  so;  for  It  was  in  the  pow- 
er of  the  l^lslatare.  If  they  had  seen  proper 
to  do  so,  to  delegate  this  power  tp  any  other 
official  or  individual.  So,  therefore,  it  seems 
to  us  that  the  fees  and  commissions,  as  oth- 
er compensations,  of  the  sheriff  in  reference 
to  the  collection  of  taxes  under  tax  execu- 
tions,' must  be  gathered  from  our  tax  laws. 
Now,  when  we  turn  to  these  laws,  we  find 
section  348  of  the  clvU  statute  laws  of  the 
state  is  In  these  terms:  "The  treasurer  for 
every  such  warrant  [the  word  "warrant"  and 
the  word  "execntlon"  are  Interchangeable  In 
the  statute]  shall  have  from  such  defaults 
$1.00;  and  the  sheriff  shall  take  from  such 
defaulter  the  following  fees  In  execution  of 
his  office,  to  wit:  For  serving  each  warrant 
$1.00,  besides  mileage  at  the  rate  of  5  cents 
each  mile  actually  traveled  in  executing  the 
warrant;  for  advertising  sale,  25  cents;  for 
making  sale  and  executing  deed  of  convey- 
ance and  putting  purchaser  In  possession, 
$3.00;  and  for  all  sums  levied  as  aforesaid 
five  per  cent:  Provided,  that  the  printer's 
charges  for  advertising  shall  not  exceed  50 
cents  for  each  tract  of  land  and  25  cents  for 
personal  property,  levied  on  under  each  exe- 
cution, and  the  sheriff  Is  prohibited  from  de- 
manding or  collecting  any  greater  sum  there- 
for than  is  here  allowed;  and  neither  the 
sheriff  nor  county  treasurer  shall  receive  any 
fees  upon  nulla  bona  returns."  Now,  it 
seems  to  us  quite  dear  that  the  services  con- 
templated to  be  rendered  by  the  sheriff  un- 
der this  section  are  specific:  (1)  A  service  by 
the  sherifli  of  the  warrant  or  execution;  (2) 
advertising  sale,  25  cents;  (3)  maldng  sale, 
executing  deed,  and  delivering  possession; 
(4)  and  "for  all  sums  levied  as  aforesaid  five 
per  cent"  And  it  would  not  be  legal  for 
the  sheriff  to  collect  for  either  one  of  the 
four  items  unless  he  bad  rradered  a  speci- 
fied labor.  The  use  of  the  words,  "levied  as 
aforesaid,"  clearly  points  to  the  preceding 
requirements.  Of  course,  such  services 
would  have  to  be  legally  rendered  for  such 
costs  to  be  Incurred  by  a  delinquent  tax- 
payer. 

Second.  We  find  no  difficulty  in  reaching 
the  conclusion  that  the  sheriff  had  no  right 
to  levy  those  tax  executions  (or  any  other 
executions  for  that  matter)  on  this  property 
in  the  hands  of  the  receiver.  When  any 
court  of  competent  Jurisdiction  takes  posses- 
sion of  any  res,  every  other  court  Is  ousted 
of  Jurisdiction  over  tliat  res  as  long  as  such 
possraslon  is  maintained.  Yoorhles  r.  Hurst, 
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24  8.  B.  170:  Bren  In  the  matter  taxes  to 
be  collected,  Bacb  les  la  protected  agalnat  dl< 
rect  proceedings  to  collect  the  same.  If  In  the 
banda  of  a  receiver.  Judge  Barle,  with  his 
usual  cleamess,  has  stated  the  law  correctly 
here.  See  Ex  parte  Tyler.  149  U.  S.  164,  13 
Sup.  Gt  7S5u 

Nor  do  we  see  any  benefit  which  can  ac- 
crue to  appellant  uniter  his  third  ground  of 
appeal.  The  only  way  the  sherUf  could  col- 
lect the  6  per  cent,  for  his  collections  on  tax 
executions  would  be  under  section  348,  au- 
POl;  for  certainly,  under  the  general  law  of 
the  state  regulating  BherlflTs  fees,  he  would 
not  be  allowed  anything  like  B  per  cent 
commlsi^ns  on  the  large  amounts  coUeeted 
by  him  from  this  railway  company,  and  we 
hare  just  held.  In  considering  the  first 
ground  of  appeal,  tiiat  the  language  used  In 
section  848,  supra,  restricts  his  charges  of 
5  per  cent,  to  moneys  collected  by  a  sale  of 
property  under  the  Ic^  of  a  tax  execution. 

As  to  the  fourth  ground  of  appeal,  it  was 
not  error  of  the  circuit  Judge  to  make  the 
charge  he  did,  ss  pointed  out  In  this  excep- 
tion. The  Issues  were  virtually  reasoned 
down  to  legal  Issues,  so  far  as  defendant's 
testimony  was  confirmed.  What  was  left 
to  the  Jury  to  do  but  find  for  the  plaintiff,  If 
they  believed  plaintiffs  testimony? 

Nor  do  we  find  any  dtfilculty  In  holding 
that  the  plaintiff  could  maintain  this  action 
notwithstanding  more  than  30  days  had  ex- 
pired. These  commissions,  collected  and 
paid  under  compulsion,  did  not  go  into  the 
state  treasury,  but.  If  legal,  belonged  to  the 
defendant  as  sheriff.  We  know  of  no  Uw 
that  limits  the  right  of  action  for  moneys  so 
collected  by  an  <^cer  as  his  fees  to  the  30 
days  Immediately  succeeding  such  collec- 
tions. 

As  to  the  sixth  ground  of  appeal,  we  can- 
not sustain  It  Of  course,  all  persons  who 
bave  any  regard  for  the  nice  performance  of 
civil  duty  recognize  the  propriety  of  corpbra- 
tions  paying  their  taxes  with  the  same 
promptitude  as  private  citizens,  for  all 
should  pay  for  the  protection  of  the  govern- 
ment to  them,  and  no  one  Is  disposed  to  at- 
tach any  blame  to  the  very  worthy  sheriff 
In  his  effort  to  discharge  a  duty  he  under- 
atf>od  the  law  bad  placed  upon  him  in  his 
official  cliaracter;  but  at  the  same  time.  If 
the  views  we  have  bereluliefore  announced 
forbade  any  attempt  on  lils  part  to  levy  these 
tax  executions  upon  this  railway  property 
while  In  the  haudcLof  the  United  States  cir- 
cuit court  for  the  district  of  South  Carolina, 
and  this  la  the  result  when  such  court  ap- 
pointed a  receiver  of  this  mllwoy  property, 
then  It  was  an  illegal  act  of  the  sheriff  to  so 
levy  tliose  tax  executions,  and,  when  the  re- 
ceiver paid  the  commissions  under  protest 
It  left  that  question  open. 

The  seventh  ground  of  appeal  Is  too  gen- 
eral to  be  considered.  It  is  the  Judgment 
of  this  court  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


.  {«  8.  C.  US) 

JONBS  et  aL  T.  HUOHIDT. 

(Supreme  Court  of  Sooth  GaroUna.   March  17, 
1806.) 

BHtn/riBraTaosT— Eb^uitbs— Bdrdbm  ovPftoov. 

In  partition,  where  complainants  claim 
nnder  a  reeultiog  trust  the  burden  is .  on  them 
to  establish  it  by  showing  that  they  furnished  the 
purchase  money,  or  some  detinite  portion  thereof, 
at  the  time  the  land  was  houcht;  and,  on  fail- 
ure so  to  do,  a  judgment  in  their  favor  will  be 
reT«wd.  Gary,  J.,  dissenCiiig,  on  the  ground 
that  the  judgment  was  a  finding  of  fact  on  an  is- 
sue of  title,  bnd  not  reviewable. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  O.  W.  Buchanan,  Judge. 

Action  by  Nannie  Jones  and  others  against 
Joseph  L.  Hughey.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Keversed. 

Parker  &  McOowan,  for  appellant  Gray- 
don.  Graydon  &  Giles,  for  reaipondents. 

McIVEB,  C.  J.  The  action  In  this  case  was 
commenced  on  the  23d  December,  18U2.  and 
the  amended  complaint  upon  which  the  case 
was  beard  was  served  on  30th  of  January, 
1804.  The  object  of  the  action  was  to  obtahi 
I»artition  of  a  certain  tract  of  land  described 
in  the  first  paragraph  of  the  amended  com- 
plaint which  It  was  alleged  was  h^  by 
plaintiffs  and  defendvit  as  tenants  in  com- 
mon. In  the  second  paragraph  of  the 
amended  complaint  plaintiffs  allege  "that 
ninety-nine  acres  of  said  land  descended 
to  the  plaintiffs  and  the  defendant  from 
their  fathw.  and  the  balance  of  said  tract 
was  purchased  1^  the  defendant  with 
the  money  of  these  plaintiffs;  and  be  now 
holds  said  lands  as  the  trustee  of  these  i^aln- 
tiffs."  In  the  third  paragraph  of  the  com- 
plaint the  pUintifts  tfmply  set  forth  the 
shares  which  they  allege  each  of  the  said 
parties  is  entitled  to  In  the  said  lands.  All 
of  these  allegations  are  denied  In  defendant's 
answer.  In  which  he  alleges  "that  he  is  In 
possession  of  said  land,  und«  good  and  valid 
tities  from  the  court  of  probate  for  said  state 
and  county,  by  virtue  of  proceedings  in  said 
court  for  the  sale  thereof  as  the  property  of 
James  Hughey.  deceased,  the  father  of  the 
plalntiflb  Nannie  Jones  and  Fannie  Dike  and 
of  this  defendant  and  the  grandfather  of  the 
Ellis  plaintiff,  anifl  that  he  Is  seised  and  pos- 
sessed of  same  as  his  own  propw  estate,  and 
that  the  plaintifTs  have  no  dalm  of  rWbt  or 
interest  tbmln."  Upon  these  ideadings  and 
the  evidence  set  out  In  the  case^  Us  honor. 
Judge  Buchanan,  beard  the  cas^  and.  render- 
ed his  decree,  in  which,  without  stating  any 
reasons  m  indicating  any  testimony  upon 
which  he  based  his  conclusions,  he  found,  as 
matter  of  fact:  "(1)  That  the  money  which 
purchased  the  land  belcmged  to  the  defend- 
ant and  to  Nannie  Jones,  Edna  Bills,  and 
Fannie  DUee,  his  slstera;  ^  that  the  land 
was  purchased  1^  the  said  defendant  under 
an  agre^ent  that  he  would  hold  the  same 
for  the  benefit  of  himself  and  sisters;  and 
that  he  has  Mnce  been  so  holding  It"  And, 
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after  setting  forth  the  shares  or  interest  In 
the  land  to  which  the  several  parties  are  en- 
titled, he  finds,  as  a  conclusion  of  law:  "That 
the  land  mentioned  in  the  complaint  Is  char- 
ged with  the  trust  which  is  hereby  declared;" 
and  then  orders:  "That  it  be  referred  to  the 
master  for  the  further  taking  of  testimony  as 
to  the  accounts  between  the  several  parties, 
pursuant  to  the  finding  herein,  with  power  to 
state  the  credits  between  each  otber  any  set- 
offs, and  with  leave  to  report  any  special  mat- 
ter;" but  he  rendered  no  judgment  for  parti- 
tion. From  this  Judgment  defendant  appeals, 
xxpou  the  several  groimds  set  out  In  the  rec- 
ord, which,  under  the  view  we  take  of  the 
case,  need  not  be  stated  here  in  detail. 

It  Is  very  obvious  that  the  pleadings  raised 
but  two  imues:  (1)  Whether  the  99  acres  of 
land  referred  to  in  the  complaint  descended 
to  the  plaintiffs  and  the  defendant  as  heirs 
at  law  of  their  father,  James  Hnghey,  and 
were  held  by  them  as  tenants  in  common;  (2) 
whether  "the  balance  of  said  tract  was  pur- 
chased by  the  defendant  with  money  of  these 
plaintiffs,"  and  thereby  became  affected  with 
a  resulting  trust  in  their  favor. 

Very  much  of  the  testimony  set  out  In  the 
case  IB  entirely  Irrelevant  to  either  of  these 
Issues,  and  need  not  therefore  be  considered. 
And  we  may  remark.  In  the  outset,  that  there 
is  no  allegation  In  the  complaint  which  calls 
for  or  warrants  the  circuit  Judge's  second 
finding  of  fact,  and  no  testimony  whatever  to 
snatain  such  an  allegation  even  if  it  had 
been  made.  The  allegation  upon  which  the 
plaintiffs  base  their  claim  is  that  the  lands 
In  question  were  bought  by  the  defendant 
with  their  money,  and  thereupon  became  af- 
fected with  a  resulting  trust  In  their  favor. 
That  Is  a  very  different  claim  from  a  claim 
that  the  defendajat  purchased  the  lands  "un- 
der an  agreement  that  be  would  hold  the 
same  for  the  benefit  of  himself  and  sisters." 
But,  as  we  are  unable  to  find  in  all  the  vol- 
uminous testimony  set  out  In  the  case  any 
trace  of  evidence  of  any  such  agreement,  we 
may  dismiss  that  matter  from  further  con- 
sideration, as  being  outside  both  of  the  plead- 
ings and  the  evidence. 

Turning,  then,  to  the  Issues  which  are  raised 
by  the  pleadings,  we  are  to  inquire,  first, 
whether  the  allegation  that  the  99  acres  de- 
scended to  the  plaintiffs  and  the  defendant  as 
heirs  at  law  of  their  deceased  father  has  been 
sustained.  It  would  be  sufficient  to  say  that 
the  circuit  judge  makes  no  finding  whatever 
as  to  this  Issue,  and  there  is  no  exception  to 
his  decree  for  omitting  to  pass  upon  that  Is- 
sue. But,  in  addition  to  this,  we  may  say 
tbat  the  undisputed  evidence,  derived  from 
ttie  records  of  the  court  of  probate,  shows  be- 
yond question  tbat  this  99  acres  of  land  was 
sold  by  the  order  of  that  court  under  pro- 
ceedings for  the  settlement  of  the  estate  of 
James  Hughey,  and  bought  by  the  defendant. 
This,  conclusively,  disposes  of  that  Issue. 

The  next  Inquiry  Is  respecting  the  allega- 
tlim  that  the  balance  o£  the  land  was  bought 


by  the  defendant  with  the  money  of  the  plain- 
tiffs, and  thereby  became  affected  with  a  re- 
sulting trust  In  favor  of  the  plaintiffs.  The 
case  of  Ex  parte  Trenholm,  19  S.  O.  126.  and 
the  authorities  therein  cited,  show  conclusive- 
ly that,  in  order  to  establish  such  a  tiiist,  It 
is  Incumbent  upon  the  cestui  que  trust  to 
prove  clearly  that  the  purchase  money  of  the 
property  sought  to  be  affected  by  such  a  trust, 
or  some  definite  portion  of  It,  was  furnished 
by  the  cestui  que  trust  at  the  time  of  the  pur- 
chase; so  that  the  practical  inquiry  In  the 
case  is  whether  the  plaintiffs  have  shown 
that  the  purchase  money  of  the  land  in  ques- 
tion, or  some  definite  portion  thereof,  was 
furnished  by  the  plaintiffs  at  the  time  such 
lands  were  bought  by  the  defendant  Tbe 
undisputed  testimony  derived  from  the  rec- 
ords of  the  court  of  probate,  introduced  as  evi- 
dence In  this  case,  shows  that  the  lands  In 
question  were  sold  by  the  order  of  that  court, 
at  public  outcry,  for  cash,  on  the  4t6  day  of 
January,  X8S9,  and  bought  by  the  defendant; 
and  there  Is  no  evidence  whatever  that  the 
plaintiffs,  or  either  one  of  them,  furnished  the 
purchase  money,  or  any  part  thereof.  In- 
deed, there  Is  not  only  no  evidence  that  the 
defendant,  who  was  the  administrator  of  the 
estate  of  James  Hughey,  wlilch  proved  to  be 
insolvent,  had  any  funds  in  his  hands  be- 
longing to  that  estate  at  the  time  of  tbe  sale, 
but  the  evidence  Is  to  the  contrary.  We  do 
not  see,  therefore,  how  It  Is  possible  to  hold 
that  the  plaintiffs  furnished  the  purchase  mon- 
ey, or  any  part  thereof,  at  the  time  the  de- 
fendant bought  these  lands;  and  hence,  under 
rule  above  stated,  these  lands  could  not  be 
affected  with  any  resulting  trust  In  favor  of 
the  plaintiffs. 

Tbe  plaintiffs  have  undertaken  to  show  that 
the  defendant  was  fumlsbed  with  funds  to 
make  this  purchase  by  the  fftct  tbat  one 
Yatchel  Hnghey,  a  brother  of  the  said  James 
Hughey.  bad  turned  over  to  the  defendant, 
as  administrator  of  James  Hughey,  certain 
property,  for  the  purpose  of  reimburslDg  thfr 
estate  of  James  Hughey,  for  the  amount 
which  that  estate  bad  been  required  to  pay 
to  one  Marshall,  by  reason  of  the  fact  that 
James  Hughey  was  the  surety  of  tbe  said 
Vatchel  Hughey  on  the  Marshall  debt.  But 
the  testimony,  so  far  from  clearly  showing,  as 
the  rule  requires,  thai  this  property  was 
placed  in  the  bands  of  the  defendant,  either 
before  or  at  the  time  of  the  sale  at  wliich 
defendant  bought  the  land,  rather  tends  to 
show  that  It  was  some  time  afterwards;  for 
the  records  Introduced  show  that  the  amount 
of  the  Marshall  debt  was  never  ascertained 
until  the  14th  of  February,  1872  (three  years 
after  the  sale),  and  the  testimony  of  the 
widow  of  Vatchel  Hughey.  offered  by  the 
plaintiffs,  shows  that  Vatchel  Hughey  retain- 
ed possession  of  the  land,  which  was  tbe  most 
valuable  part  of  the  property,  until  about  the 
time  of  his  death,  in  1876.  There  Is  much 
other  testimony  to  the  same  effect,  which  It  !■ . 
needless  to  refer  to^  for  it  Is  aufflclfflt  to  say 
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that  there  Is  literally  no  evidence  that  the 
defendant  had  been  furnished  with  the  means 
of  paying  for  the  land,  either  before  or  at  the 
time  of  the  sale,  and  such  evidence  Is  nec- 
Msary  to  establish  a  resulting  tmst 

Under  this  view  of  the  case,  It  1b  unneces- 
sary to  consider  the  point  raised  by  the  de- 
fendant that,  even  if  any  tmst  was  establish- 
ed,  the  defendant  has  fully  accounted  to  the 
plahitlffs.  Indeed,  we  do  not  think  this  is 
a  proper  case  for  accounting,  for  if  the  defend- 
ant bad,  subsequent  to  the  sale  at  which  he 
bought  the  lands  in  question,  received  funds 
or  other  property  from  Vatchel  Hughey,  or 
from  any  other  source,  for  the  benefit  of  the 
estate  of  his  Intestate,  the  proper  place  for 
him  to  be  called  on  to  account  for  such  funds 
or  property  would  be  In  an  action  against 
him  as  administrator  of  the  estate  of  James 
Hughey.  The  Judgment  of  this  court  la  tliat 
the  judgment  of  the  dronlt  court  be  t^versed. 

OABT,  J.  (dissenting).  The  complaint  al- 
lies that  the  plaintiffs  and  defendant  are  ten- 
ants  In  common  of  the  land  therein  described. 
The  defendant.  In  his  answer,  denies  that  the 
plaintlfTa  and  himself  are  tenants  in  common, 
and  alleges  that  he  Is  in  possession  of  said 
land,  under  good  and  valid  titles;  that  he  la 
seised  and  possessed  of  the  same  as  his  own 
proper  estate;  and  that  the  plaintiffs  have 
no  claim  of  right  or  Interest  therein.  The  cir- 
cuit Judge  found,  as  matter  of  fact,  that  the 
plaintiffs  and  defendant  had  Interests  in  said 
land  in  the  proportions  stated  by  him.  The 
pleadings  raised  an  issue  for  trial  on  the  law 
aide  of  the  court,  but  a  Jury  trial  was  waived. 
The  finding  of  facts  by  the  circuit  Judge  as  to 
the  Issue  of  title  la  not  the  subject  of  review 
by  this  court  Peeples  v.  Cummings  (S.  G.) 
22  S.  E.  TSO;  Capell  v.  Moses,  36  S.  0.  559, 
15  S.  E.  711.  I  therefore  dissent  from  the 
opinion  annoDiiced  by  the  majority  of  the 
court 

(«  8.  &  108) 

BEODIB  et  aL  T.  CAROLINA  MIDLAND 
Rl.  CO. 

(Supreme  Court  of  South  Carolina.    March  17, 
189a) 

Oarbibrs— Injdribs  to.  Passkitosrs— Contbibd- 

TOKI  NbOLIOBXCS — IKBTBDOTIONS— FaILDBB  OF 
CONDUOTOK  TO  A39(BT  LXDT  rROH  TbAIK. 

1.  In  an  action  by  a  passeager  for  Injuries 
by  defendant*!  failnre  to  farnish  proper  means 

'  to  enable  plaintiff  to  Blight  from  the  car,  there- 
by requiring  her  to  jnmp  from  the  lowest  car 
step,  there  was  testimony  that  the  conductor 
stood  on  the  platform,  calling  out,  "All  off  for 
W.r'tbat  plaintiff,  after  reacbioK  the  lowest  step, 
tried  to  step  off.  but  was  nnable  to  reach  the 
ground,  which  was  from  2^  to  3  feet  lower  than 
the  step;  that  no  utooJ  was  placed  beside  the  step 
to  uHsist  her;  and  that  she  then  jamped.  Held, 
that  plaintiff  was  not,  as  a  matter  of  law,  guilty 
Af  contributory  negligence  in  juminng. 

2.  The  trial  cfurt  need  not  charge  in  the 
^edse  language  of  a  rcQu^  formolated  on  the 
npreas  rulu)gs  of  the  supreme  court  hi  another 

•BBB. 

S.  In  an  actim  ixr  a  passengw  far  Injorles 


received  In  alighting  from  a  train,  it  is  not  error 
to .  refuse  to  charge  that  where  there  are  two 
ways  of  leaving  a  train,  one  safe  and  the  other 
less  safe,  cud  a  passenger,  leaving  by  the  latter 
way,  is  injured,  tie  cannot  recover,  because,  in 
selecting  the  more  perilous  way,  "he  was  guilty 
of  contributory  negligence," 

4.  Where,  in  moi  an  action,  there  was  no 
evidence  as  to  precautions  which  might  hava 
been  talcen  by  defendant  in  aidit^  plaintiff  to 
alight  It  Is  not  error  to  refuse  to  cba^  that 
liasaengera  are  nut  entitled  to  bsve  every  pre- 
caution to  insure  safety  which  is  possible  to  sug- 
gest after  an  accident  has  occurred." 

6.  The  Jury  may  take  into  consideration  the 
failure  of  the  conductor  to  assist  s  lady  paiwen- 
ger  to  alight  from  a  train,  in  connection  with  ths 
other  circumstances,  in  determining  whether  the 
railway  company  was  negligent  in  furnishing 
proper  means  for  her  to  alight 

Appeal  from  common  pleas  circuit  Qonit  ot 
Allcen  county;  Ernest  Gary.  Judge. 

Action  by  Emma  Q.  Brodie  and  another 
against  the  GaroUna  Midland  Railway  Com- 
pany. There  whs  a  Judgmait  for  plalntUTa^ 
and  defendant  appeals.  Affirmed. 

The  complaint  was  as  follows: 

"The  complaint  of  the  alwve-named  plain- 
tiffs respectfullv  shows  unto  this  court:  (1) 
That  the  defendants,  the  Carolina  Midland 
Railway  Company,  were  at  the  time  herein- 
after mentionea,  and  are  now,  a  body  potitle 
and  corporate,  under  and  by  the  laws  of  this 
state,  owning  a  railroad  track,  cars,  and  loco- 
motives, and  operating  such  railway,  with  a 
part  of  its  track  situated  in  the  county  of 
Aiken.  (2)  That  on  or  about  the  1st  day  of 
June,  1893,  the  plaintiff  Emma  Q.  Brodie,  for 
a  valuable  consideration,  purchased  of  a  con- 
ductor on  a  passenger  train  of  tbe  defendant 
company  a  round-trip  passage  fr«m  Wbaley*a 
to  Salley's  station,  on  said  railway,  and  from 
said  Salley's  back  to  said  Whaley'e  sUtlon. 
(8)  That  it  was  the  duty  of  said  defendant  to 
furnish  and  maintain  safe  and  suitable  plat- 
forms or  other  means  of  landing,  so  that  the 
passenger  may  safely  alight  from  the  cars 
upon  said  railway;  and  It  was  also  tbe  duty 
of  said  defendant  company  to  furnish  suita- 
ble stools  or  other  means  to  aid  in  disem- 
barking from  their  trains,  so  that  the  pas- 
sengers thereon  could  alight  from  tbe  cars  in 
safety.  (4)  That  the  plaintiff.  In  accordance 
with  her  right  as  a  passenger,  under  said 
round-trip  passage,  purchased  as  aforesaid, 
did  on  said  lat  day  of  June,  1S93,  boaiil  a 
passenger  train  on  said  railway  at  Whaley'a 
station,  and  was  carried  to  said  Salley's  sta- 
tion, and  she  did  on  the  same  day  take  pas- 
sage on  a  passenger  train  of  said  defendant 
company  at  SaJley  on  her  return  trip  to  said 
Whaley'a  station.  (5)  That,  as  the  train  up- 
on which  the  said  plaintiff  bad  taken  pas- 
sage stopped  at  said  Whaley's  station,  the  de- 
fendants, In  disregard  of  their  duties  as  afore- 
said, carelessly  and  negligently  stopped  said 
train  short  of  the  platform  at  said  station,  bo 
that  the  plaintiff  Emma  Q.  Brodie  was  com- 
pelled to  alight  at  a  point  where  the  distance 
from  the  lower  step  of  the  cars  to  the  grotind 
was  80  high  as  rendered  It  unsafe  for  pas- 
sengers to  alight  And  the  plaintiff  further 
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eh&rges  that  the  defendants  and  Ita  servaota 
carelessly  and  oegUgratly  failed  to  fornlab 
a  stool  or  other  means  which  It  was  neceaaary 
to  bare  In  order  that  passengers  might  get 
off  the  train  In  safety;  and,  by  reason  of 
■ucb  negligent  acta  and  omlsaions  of  duty  on 
title  part  of  the  defendants  and  its  aerrants, 
the  said  plaintiff  was  compelled  to  Jump  to 
the  sroond  In  leaving  said  cars,  at  an  Im- 
^oper  and  unsafe  point,  and  at  an  nnsafe 
height,  whereby  she  was  violently  Jarred, 
and  tbweby  caoaed  serious  Injury  to  her 
womb,  which  immediately  brought  on  severe 
palna,  causing  the  said  plaintiff  serious  ill- 
ness and  much  pain,  resulting  In  a  mlscar^ 
riage  to  plalntifl,  and  confining  her  to  her  bed 
and  room  for  a  considerable  while,  to  her 
damage  in  the  sum  of  two  thousand  dollars. 
(6)  That  the  plaintiff  Geo.  W.  Brodle  ts  the 
husband  of  the  plaintiff,  and  is  therefore  a 
proper  party  to  this  action.  Wherefore  the 
plaintiff  demands  Judgment  against  the  de- 
fttkdant  for  the  sum  of  two  thousand  dol- 
lan  and  the  ooeto  of  this  action." 

The  charge  of  *^be  court  was  as  follows: 

"Mr.  Foreman  and  Gentlemen  of  the  Jury: 
Before  charging  yon  upon  the  law  of  this  case. 
I  think  it  would  be  well  to  call  your  attention 
to  what  are  the  issues  as  made  by  the  plead- 
ings. I  propose  to  give  yon  a  synopsis  of 
what  they  iiontaln.  Tou  will  have  them  in 
yonr  room,  if  you  desire.  Ion  can  read  them 
while  you  are  In  your  room. 

**The  plaintiff  charuea  tliat  on  or  about  the 
first  day  of  June,  1893.  that  she  purchased  a 
round-trip  ticket  from  a  station  on  the  Caro- 
lina Midland  Railway  to  another  station  on 
that  road,  by  the  name  of  'Salley's',  which  en- 
titled her  to  go  to  Salley's  and  return  on  that 
ticket.  In  returning  home,  the  train  did  not 
stop  at  the  usual  place,  but  at  a  place  upon 
which  It  was  difficult  for  her  to  alight,  and 
negligently  failed  to  furnish  her  a  stool  in  or- 
der to  aid  her  In  alighting  from  the  train; 
and.  by  reason  of  that  negligence,  she  stepped 
off  the  train,  and  Jarred  herself,  and  received 
an  inlnry,  which  you  have  heard  described 
here  on  the  stand.  The  defendant  Joins  Isaue 
on  that  ctiarge,  and  sets  up  as  defense  that  If 
she  was  Injured,  she  contributed  by  h^  own 
act  and  carelessness  to  that  injury. 

'^ow.  you  see  from  the  ontaet  that  the  rail- 
road Is  charged  with  negligence;  the  plaintiff 
chaises  the  railroad  with  being  n^llgent, 
and  the  railroad  charges  the  plaintiff  with  be- 
ing negligent  I  charge  you  that  the  duties 
of  a  common  carrl^  and  a  passenger  are 
reciprocal.  The  law  charges  the  common  car- 
rier to  use  a  high  d^ree  of  care.  For  the 
use  and  mjoyment  of  passengers.  It  requires 
it  to  have  safe  appliances  toe  entering  the 
train,  snd  also  safe  appliances  for  departure 
from  the  train,— ^reas  and  Ingress.  A  rail- 
road is  said  to  be  a  common  carrier  when  It 
nnditrtakes  to  carry  tiassengera  from  one  sta- 
tion to  another  aloig  its  Une,  for  pay.  That 
makes  it  a  common  carrier.  If  yon  find  that 
this  road  is  a  oonmon  carrier  (fuaiX  about 


which  I  take  It  tliere  ts  no  dispute;.  It  must 
irovide  suitable  appliances  for  entering  the 
train  and  departing  therefrom.  The  liability 
of  the  common  carrier  continues  until  the 
passenger  has  darted  from  the  train.  Now, 
they  charge  that  the  common  carrier  negli- 
gently stopped  at  a  place  unsulted  for  pas- 
sengers to  alight  from,  and.  further,  in  not 
furnishing  these  suitable  appliances  to  as- 
sist In  alighting  from  the  train.  Now.  that 
is  a  question  for  you;  and,  In  determining 
whether  or  not  there  was  negligence,  yon 
must  take  into  consideration  the  fact  of  the 
place  and  the  surroundings.  You  must  take 
Into  conelderatioo  the  nature  of  the  appliances 
that  were  furnished  by  ttie  railroad  company; 
and  If  you  find  from  the  evidence  that  they 
were  negligent  In  qot  furnishing  these  ap- 
pliances, and  in  consequence  of  that  negli- 
gence the  plaintiff  has  received  an  Injury,  I 
diarge  you  ttwt  the  railroad  company  Is  re- 
sponsible for  the  Injury  she  received.  That 
Is  a  duty  imposed  upon  a  common  carrier. 
Now,  there  is  a  duty  imposed  upon  the  pas- 
aenger.  If  you  find  from  the  evldoice  that 
the  plaintiff,  by  the  use  of  ordiuat7  care, 
could  have  avoided  the  injury,  the  defendant 
Is  not  liable,  even  If  you  should  conclude  that 
there  was  negligence  on  the  part  of  the  rail- 
road company.  Ordinary  care  Is  such  care 
as  a  prudent  person  would  bare  used  or  ex- 
ercised under  the  drcumstauces  surrounding 
the  plaintiff  at  the  time  the  accident  Is  al< 
leged  to  liave  occurred.  The  law  requires 
that  a  passoDgw  on  a  railroad  train  shall  use 
every  reasonable  care  to  avoid  Injury  to  him- 
self; and.  If  be  falls  to  use  such  care,  he 
cannot  recover.  If  you  find  that  the  railroad 
company  was  nei^grat,  did  the  plaintiff  on 
her  part  use  ordinary  care  In  allgbtlng  from 
tliat  train?  If  she  did  not  use  ordinary  care, 
she  could  not  recover  from  the  railway  com- 
pany, because  the  duties  are  reciprocal.  Now, 
what  Is  ordinary  care?  1  shall  give  ft  to  you 
In  the  language  ot  the  counsel  for  the  defense. 
He  has  ters^  stated  It.  Negligence  Is  a 
failure  to  do  what  a  reasonable  and  prudent 
person  would  have  done  under  the  circumstan- 
ces of  the  situation,  or  doing  what  such  a 
person  would  not  have  done  under  the  ex- 
isting circumstances.  The  essence  of  the  fault 
may  lie  In  the  commission  or  omission.  That, 
I  charge  yon.  Is  negligence.  Now,  did  the 
railroad  company  use  such  appliances  as 
would  warrant  the  proper  management  and 
maintenance  of  a  common  carrier?  And  did 
the  passenger  use  such  care  as  a  person  of 
ordinary  foresight  and  prudence— as  an  or< 
dinary  person— would  have  done?  If  she  did, 
and  the  railroad  company  was  negligent  and 
throngb  that  negligence  she  was  Injured, 
why,  the  railroad  company  would  be  liable 
for  damages,  and  whatever  damages  yon 
think  she  has  made  out  from  the  evidence, 
not  exceeding  $2,000. 

"That  ts  the  general  charge  which  I  desire 
to  give  you.  The  counsel  in  this  case  on 
both  sides  have  relieved  me  vary  much  from 
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going  Into  a  very  extenslre  chai^  by  pre- 
paring their  requests,  some  of  wlilch  I  will 
charge,  and  some  I  will  not. 

"  That  It  is  the  duty  of  the  railway  com- 
pany  to  furnish  safe  arraDgements  for  pas- 
sengers to  enter  the  cars,  and  it  Is  also  their 
duty  to  furnish  proper  cars  and  appliances, 
so  that  they  may  carry  their  passengers  la 
safety  to  their  destination;  and  It  is^further 
their  duty  to  provide  such  means  and  ar- 
rangements, so  that  the  passengers  may 
alight  in  safety  from  the  train.  That,  In 
the  discharge  of  their  duties,  the  law  imp(»eB 
a  high  d^ee  of  care  upon  the  railway  com- 
pany; and  if  they  negligently  fall  to  dis- 
charge such  duty  towards  their  passengers, 
and  the  passenger  is  Injured  In  consequence 
of  such  negligence,  then  the  railway  com- 
pany would  be  liable  for  damages.*  'If  the 
Jury  find  from  the  evidence  that  the  defendant 
company  failed  to  provide  such  means  and 
arrangements  at  Whaley's  station  so  that  the 
plaintiff  Emma  Q.  Brodle  could  alight  tr6m 
the  train  In  safety,  and  she  was  Injured  while 
so  alighting  from  the  train  by  reason  of  the 
negligence  of  the  defendant  to  furnish  the 
proper  means  to  her  to  get  off  the  train,  then 
the  defendant  would  be  liable,  and  the  verdict 
should  be  for  the  plaintiff.'  That  I  charge 
you,  provided  that,  by  the  use  of  ordinary 
care,  the  plaintiff  could  have  avoided  the  In- 
Jury;  that  is,  such  care  aa  a  man  of  ordinary 
prudence  and  caution  would  have  used  under 
the  surrounding  circumstances.  'If  the  Jury 
find  from  the  evidence  that  the  defendant 
stopped  their  train  for  passengers  to  alight 
at  Whaley's  station  at  a  place  which  was  im- 
safe  and  dangerous  for  passengers  to  alight, 
and  that  the  plaintiff  was  told  or  encouraged 
to  get  off  at  such  place,  and,  wlille  so  doing, 
she  was  Injured,  then  the  defendant  would 
be  liable,  and  the  verdict  should  be  for  the 
plaintiff.'  If  she  did  not  contribute  to  the 
accident*  by  the  want  of  ordinary  care,— by 
the  failure  to  observe  ordinary  care.  These 
are  the  requests  of  the  plaintiff  that  I  have 
allowed. 

"I  win  now  read  the  defendant's  requests; 
*If  the  Jury  find  that  the  railway  company 
was  not  negligent  in  providing  safe  and  prop- 
er means  of  egress  from  the  car  in  which  the 
plaintiff  was  riding,  the  plaintiff  Is  not  en- 
titled to  recover.*  That  I  charge  you  to  be  the 
law.  There  must  be  negligence  on  the  part 
of  the  railroad.  'Second.  If  the  railway  com- 
pany was  guilty  of  negligence  in  the  premises, 
and  yet  if  the  plaintiff  was  lacking  in  care 
and  prudence  In  getting  off  the  train,  the 
plaintiff  cannot  recover.'  That  I  charge  yon, 
as  I  have  already  charged,— charged  with  the 
duty  of  ordinary  prudence  and  care.  Third.' 
If  the  defendant  com[>any  was  negligent,  and 
at  the  same  time  the  plaintiff,  by  the  exercise 
of  ordinary  care,  could  have  avoided  the  ac- 
cident, and  did  not,  she  cannot  recover.* 
That  I  charge  you,  as  I  have  already  stated. 
'Fourth.  When  the  plaintiff  has  contributed 
to  the  accident  to  the  extent  of  famishing  a 


proximate  cause  thereof,  the  defendant  is  ex- 
empt from  liability.*  That  I  charge  you,  as  I 
have  already  included. 

"I  have  charged  you  already  the  defend- 
ant's request  as  submitted  as  negligence.  The 
remaining  requests  I  have  refused  to  charge 
yon.  So  now.  In  summing  up,  was  the  plain- 
tiff Injured  by  the  railroad  company?  The 
charge  here  is  that  she  received  Injury 
through  the  negligence  of  the  railroad  compa- 
ny in  the  manner  I  have  indicated.  The  de- 
fense, that  is,  some  of  the  witnesses  have  tes- 
tified that  it  was  dangerous  for  a  woman  in 
the  state  this  woman  stated  she  was  In  to 
ride  upon  a  train.  If  she  received  her  injury 
while  riding  upon  the  train,  she  could  not  re- 
cover for  that,  because  the  railroad  company 
could  not  be  responsible  for  such  loss.  If 
the  Injury  was  received  in  any  other  manner 
than  by  the  cause  of  alighting  from  that  train, 
she  cannot  recover.  She  must  come  forward, 
and  show  you  that  she  received  her  injury  as 
complained  here,  by  alighting  from  that  train, 
through  the  negligence  of  the  railroad  compa- 
ny in  not  furnishing  proper  appliances  or  put- 
ting a  stool  for  her  to  step  down.  If  yon  find 
that  the  railroad  company  caused  the  Injury, 
after  she  used  ordinary  care  In  alighting 
from  the  trahi  with  the  appliances  that  they 
furnished  for  her,  and,  in  so  doing,  she  was 
not  wanting  in  ordhiary  care,  then  I  chaise 
yon  she  is  entitled  to  the  amount  of  damages 
she  has  sustalued. 

"Now,  what  are  the  damages?  I  charge 
you,  as  part  of  the  plaintiff's  requests,  that, 
if  the  Jury  find  for  the  plaintiff,  yon  should 
give  such  amount  of  damages  as  would  com- 
pensate her  for  the  loss  of  time  occasioned 
by  her  injury  for  the  pain  and  suffering 
which  she  was  thereby  caused.  The  plaintiff 
requests  me  to  charge  you  also  for  doctor's 
bill.  That  I  cannot  charge  you,  because  there 
Is  no  such  complaint  There  la  no  amount 
proven  as  doctor's  bill." 

Mr.  Croft:  "You  are  right;  we  did  not 
prove  any  doctor's  bill.** 

The  court,  continuing:  "If  you  find  for  the 
plaintiff,  then  you  should  give  such  an  amount 
of  damages  as  would  compensate  her  for  the 
loss  of  time  occasioned  by  ber'  injury,  and  for 
the  pain  and  suffering  which  she  was  thereby 
caused.  Now,  the  form  of  your  verdict  will 
be,  'We  find  the  plaintiff*  (If  you  find  for  the 
plalntlfT)  80  many  dollars  and  cents;  writing 
it  out  in  words.  If  you  find  for  the  defend- 
ant, say,  *We  find  for  the  defendant,'  and 
write  your  name  under  it,  and  the  word 
'Foreman*  after  It  Bearing  in  mind  that  the 
burden  of  proof  of  showing  negligence  of 
the  railroad  is  upon  the  plaintiff,  and  the 
burden  of  showing  contributory  negligence 
of  the  plaintiff  is  upon  the  railroad,  which 
makes  Itself  a  charge  of  negligence,  and  the 
burden  Is  upon  the  party  to  show  what  It 
sets  up.  Now,  take  the  testimony  as  you 
have  heard  the  facts  and  circumstunces,  as 
you  have  heard  them  here  detailed  npon  the 
stand,  and  make  your  estimate  of  what  you 
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think  would  be  reasonable  compensation  that 
sbe  has  sustained,  If  she  has  sustained  them 
through  the  ueellgence  of  the  railroad  com- 
pany, and  not  through  any  acts  of  her  own 
contributing  to  them.  If  you  And  that  she 
has  not  shown  by  the  preponderance  of  the 
ertdence  that  she  has  sustained  damages, 
then  your  verdict  would  be  for  the  defend- 
ant" 

Defendant's  requests  to  charge  were  as  fol- 
lows: 

"(1)  If  the  Jury  find  that  the  raljwfty  com- 
pany was  not  negligent  in  providing  proper 
and  safe  means  of  egress  from  the  car  In 
which  the  plaintiff  was  riding,  the  plaintiff 
is  not  entitled  to  recover.  (2)  If  the  railway 
company  was  guilty  of  negligence  In  tbe 
premises,  and-  yet  if  the  plalntifT  was  laclEing 
in  care  and  prudence  in  getting  off  the  train, 
the  plaintiff  cannot  recover.  Carter  t.  liall- 
road  Co..  19  S.  0.  26.  (3)  If  tbe  defendant 
company  was  negligent,  and  at  the  same  time 
the  plaintiff,  by  the  exercise  of  ordinary  care, 
could  have  avoided  the  accident,  and  did 
not,  he  cannot  recover.  Id.  (4)  When  the 
plaintiff  has  contributed  to  tbe  accident  to 
the  extent  of  fumlshing  a  proximate  cause 
thereof,  tbe  defendant  is  exempt  from  liabil- 
ity. Id.  29.  (5)  When  tbe  rights  and  obliga- 
tions of  one  party  are  made  to  turn  upon 
the  proper  caution  of  another,  the  standard 
by  which  the  fact  Is  vested  Is  that  of  a 
prudent,  reasonable  person,  In  possession  of 
ordinary  senses  and  capacities.  When  ar- 
rangements are  made  suitable  and  proper  for 
such  persons,  nothing  more  should  be  re- 
quired; and  one  falling  below  this  standard, 
either  physically  or  mentally,  should  be  cau- 
tious and  prudent  in  proportion  to  such  de- 
fects. BennelieT  v.  Ba^road  Co..  20  S.  C.  222, 
confirmed  In  Slmms  v.  Railway  Co.,  27  S.  G. 
268.  3  S.  E.  301.  (6)  Railway  companies  do 
not  Insure  the  safety  of  putsengers  under 
all  circumstances.  This  liability  is  condition- 
ed on  the  exercise  of  reasonable  and  proper 
care  and  caution  on  tbe  part  of  the  passen- 
gers. 27  S.  C.  222,  3  S.  E.  301.  (7)  Negligence 
is  a  failure  to  do  what  a  reasonable  and 
prudent  person  would  have  done  under  the 
circumstances  of  tbe  situation,  or  doing  what 
such  a  person  would  not  have  done  under 
the  existing  circumstances.  Tbe  essence  of 
the  fault  may  lie  In  omission  or  commission. 
Id.  <8)  When  there  are  two  ways  of  leaving 
a  train,  one  safe  and  the  other  less  safe, 
and  a  passenger  leaving  by  the  latter  way, 
and  is  injured,  cannot  recover,  because,  In 
selecting  the  more  perilous  way,  he  was 
guilty  of  contributory  negligence.  Graham 
T.  Railroad  Co.,  39  Fed.  597.  (9)  A  railway 
company  which  provides  proper  and  safe 
means  of  egress  from  Its  trains  Is  not  liable 
In  damages  to  one  who  seeks  to  leave  the 
train  by  another  way.  and  is  injured  by  fall- 
ing into  a  cattle  yard,  or  in  any  other  way. 
StorglB  r.  RaUroad  Co.  (Mich.)  40  N.  W.  914. 
<10)  Passengers  are  not  entitled  to  have  every 
precaution  to  Insure  safety  which  Is  possible 


to  suggest  after  an  accident  has  occurred. 
2  Redf.  R.  201.  (11)  It  Is  not  negligence  for 
a  conductor  to  fall  to  assist  a  passengw  to 
disembark  from  a  car.  Slmms  v.  Railroad 
Co.,  27  S.  a  270,  3  S.  B.  301,  (12)  The  fact 
that  the  conductor  failed  to  assist  a  pas-' 
senger  to  disembark  from  the  train,  whom 
he  had  not  been  notified  needed  assistance. 
Is  not  a  fact  to  be  submitted  to  the  jury,  In 
considering  the  question  of  negligence.  Id. 
(13)  If  the  plaintiff,  on  going  to  alight,  saw 
that  the  step  was  too  high  for  her  to  take 
safely,  and  yet  she  took  It  without  asking 
assistance,  when  she  could  have  done  so, 
she  contributed  to  bar  own  injury,  and  can- 
not recover." 

Defendant's  exceptions  on  ground  for  aip- 
peal  were  as  follows: 

"(1)  That  his  honor,  the  presiding  Judge, 
erred,  as  it  Is  respectfully  submitted.  In  re- 
fosing  defendant's  motion  for  a  new  suit, 
on  the  grounds— First.  That  the  plaintiff  Em- 
ma Q.  Rrodle  testified  that  she  was  three 
months  gone  In  pregnancy;  that  she  bad  to 
take  a  good ,  deal  longer  step  in  getting  off 
the  train  than  usual;  that  It  was  too  high 
for  her  to  step  off,  and  sbe  had  to  Jump  off; 
that  sbe  tried  to  step,  and  could  not,  and  had 
to  Jump;  tnat  she  tried  to  ease  herself  down, 
and  could  not;  that  the  conductor  and  her 
husband  were  both  at  hand,  and  she  did  not 
make  ber  difficulty  known  to  either  of  them, 
nor  did  she  ask  for  assistance,— thereby 
showing  that  ber  injuries  were  due  to  her 
own  voluntary  act,  and  not  to  the  n^ligence 
of  the  defendant,  and  that  she  contributed  to 
the  accident  to  tbe  extent  of  furnishing  a 
proximate  cause  thereof,  and  that  she  was 
not  cautious  and  prudent  in  proportion  to  her 
delicate  condition,  in  either  or  all  of  which 
cases  she  was  not  entitled  to  recover.  Sec- 
ond. That  there  was  no  proof  wbatever  that 
the  distance  from  the  car  step  to  the  ground 
was  greater  than  usual,  or  that  the  arrange- 
ments for  passengers  to  get  off  tbe  train  were 
unsafe  or  unsuitable  to  the  comfort  and  con- 
venience of  persons  In  possession  of  their 
ordinary  capacities;  and,  upon  the  hearing 
of  the  appeal  herein,  tbe  defendant  will  re- 
new Its  motion  to  dismiss  tbe  complaint  on 
said  grounds.  (2)  That  his  honor,  the  presid- 
ing Judge,  erred,  as  It  is  respectfully  submit- 
ted, In  refusing  to  charge  defendant's  fifth 
request  as  follows:  'When  the  rights  and  ot>- 
llgatlons  of  one  party  are  made  to  turn  upon 
tbe  proper  caution  of  another,  the  standard 
by  which  the  fact  is  tested  Is  that  of  a 
prudent,  reasonable  person,  in  possession  of 
ordinary  sense  and  capacities.  When  ar- 
rangements are  made  suitable  and  proper 
for  such  persons,  nothing  more  should  be 
required,  and  one  falling  below  this  stand- 
ard, either  physically  or  mentally,  should  be 
cautious  and  prudent  In  proportion  to  such 
defects.'  Renneker  v.  Railroad  Co.,  20  S.  a 
222,  confirmed  in  Slmms  v.  Railroad  Co.,  27 
S.  C.  271,  3  S,  E.  301.  (3)  That  his  honor,  tbe 
presiding  Judge,  erred»  as  it  is  respectfully 
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■Qtnnltted,  In  refuslns  to  charge  defendanf ■ 
tixth  request,  as  follows:  'Railway  Compaq 
nles  do  not  liuure  the  safety  of  passengers 
nnder  all  drcomstances.  This  liability  Is 
conditioned  on  the  eacerdse  of  reasonable  and 
proper  care  and  cantlon  on  the  part  of  the 
passensers.'  20  S.  a  222.  (4)  That  his  hon- 
or, the  Qresldinff  Judge,  erred,  as  It  Is  re- 
spectfully submitted,  In  refusing  to  charge 
defendant's  elghtb  request,  as  foUows:  'Wheo 
there  are  two  ways  of  lea'Wng  a  train,  <me 
safe  and  the  other  less  safe;  and  a  passen- 
ger leaTing  by  the  latter  way,  and  is  Injured, 
cannot  recorer,  becausei  In  selecting  Uie  more 
perilous  way,  he  was  gull^  of  cootrlbntory 
ne^lgenoe.'  Graham  t.  Railroad  Oo.,  SO 
Fed.  587.  (5)  That  bis  honor,  the  presiding 
Judge,  erred,  as  It  is  respectfully  submitted. 
In  refusing  to  charge  defendant's  ninth  re- 
quest, as  follows:  'A  railway  company  which 
provides  proper  and  safft  means  of  egress 
from  its  trains  is  not  liable  In  damages  to 
one  who  seeks  to  leave  the  train  by  another 
way,  and  Is  injured  by  falling  into  a  cattle 
yard,  or  in  any  other  way.*  Sturgls  t.  Rail- 
road Co.  (Mich.)  40  N.  W.  814.  (8)  That  his 
honor,  the  presiding  Judge,  erred,  as  It  is  re- 
spectfully snbmltted,  in  refusing  to  charge  de- 
fendant's tenth  request,  as  follows:  'Passeu- 
gera  an  not  entitled  to  ha,Te  every  precaution 
to  huure  safety  whieb  Is  possible  to  suggest 
after  an  accident  haa  occurred.'  2Bedf.R.201. 
(7)  That  his  honor,  the  prealding  Judge,  err- 
ed, as  It  Is  respectfully  submlttei^  in  refus- 
ing to  charge  defendant's  eleventh  request  as 
follows:  'It  is  not  negligence  for  a  conductor 
to  fall  to  assist  a  passei^er  to  disembark 
from  a  car.'  Slmms  v.  Railroad  Oo.,  27  S.  C. 
270,  8  S.  a  801.  (8)  That  his  honor,  the 
presiding  Judge,  erred,  as  It  Is  respectfully 
submitted,  in  refusing  to  charge  defendant's 
twelfth  request,  as  foUows:  The  fact  that 
the  coi^uctor  failed  to  assist  a  passenger  to 
disembark  from  the  train,  when  he  had  not 
been  notified  tbat  he  needed  assistance,  is  not 
a  fact  to  be  submitted  to  the  Jury,  Ui  consider- 
ing the  question  of  negligence.'  Id.  (9)  That 
his  honor,  the  presiding  Judge,  erred,  as  it  ts 
respectfully  submitted,  in  refusing  to  charge 
defemlant's  thirteenth  request,  as  foUows: 
If  the  iilalntlff,  on  going  to  alight,  saw  that 
the  step  was  too  high  fOr  her  to  take  safely, 
and  yet  she  took  it  without  asking  assist- 
ance, when  she  could  have  done  so,  she  con- 
tributed to  her  own  Injury,  and  cannot  recov- 
er.'" 

Robt  Aldrlch,  for  appellant  John  R.  €loy 
and  Croft  &  Chafee,  for  respondents. 

POPE,  J.  This  action  (alleging  that  while 
plaintiff  Emma  Q.  Brodle  was  traveling  on 
defendant's  railroad,  and  by  their  negligence 
In  failing  to  supply  a  stool  or  other  means 
necessary  for  her  to  alight  from  a  passenger 
coach  in  safety,  she  was  compelled  to  Jump  to 
the  ground,  at  an  Improper  and  unsafe  point 
on  said  raUroad,  whereby  she  was  violently 
jarred,  and  aecUma  injury  to  her  womb  waa 


tiierelv  caused,  canidng  serious  illness,  wliicli 
resulted  in  her  miscarriage,  to  her  damage 
¥2,00(Q  came  on  to  be  tried  before  JadgeBmest 
Gary  and  a  Jury,  at  the  April  tfflrm  of  the 
court  of  common  ideas  for  Aiken  county,  in 
this  state.  A  verdict  was  rendered  tor  the 
plalntMEs.  After  entry  <^  Judgment  tbereon, 
the  plaintiffs  appealed  to  this  court  To 
property  understand  the  different  questltnui 
raised  In  tbe  appeal,  we  tiilnk  It  will  be  nec- 
essary that  the  repwt  of  the  case  ahall  set 
out  the  complaint,  the  requests  to  <diarge 
made  by  tbe  defendant,  the'  cha^  of  the 
Judge,  and  the  oceptions  <m  ground  of  amteal. 

Error  Is  sll^^  in  the  f^ure  of  tbe  Judge 
below  in  refusing  to  grant  defendant's  mo- 
tion for  a  nonsuit  at  the  doss  of  plaintUEs* 
testimony.  The  "case^*  disdotfes  the  f<4Iow- 
ing: 'Theplalntlffrested.  Mr.  Aldrlch  (defend- 
ant's attorney)  moved  for  a  nmsult.  The 
Court:  Tbe  pbintlff  testified  tiiat  she  under- 
took to  step  down,  and  she  found  that  she 
could  not,  and  sbe  had  to  Jump.  Now,  wbaX 
were  the  circumstances  surrounding  that 
Jump?  If  she  had  stood  up  vcduntarlly  and 
Jumped,  that  might  or  might  not  have  been 
contributory  negligence.  But  starting  to  get 
out,  and  finding  that  she  could  not  without 
Jmnphig,  was  die  so  far  she  could  not  get 
back?  That  Is  a  question  of  fact  Now,  the 
only  tblng  I  can  do  is  to  put  It  to  Ibe  Jmy: 
If  she  contributed  to  fbe  [injury?],  she  can- 
not recover,  but  to  say  whether  her  act  of 
Jumping  was  contributory  [negligence?]  or  not 
would  be  passing  on  a  question  of  fact  For 
that  reason,  I  must  refuse  to  grant  the  non- 
suit  (Bxcejition  noted.)"  The  appellsnt  In 
his  able  argument  at  bar,  admits  the  rule  to 
be  that  if  there  be  any  evidence  in  support 
of  tbe  allegatloiu  of  the  crmplalnt,  however 
slight,  a  nonsnlt  diould  not  be  granted.  Bat 
he  contraids— under  the  construction  of  tbSa 
rule  by  the  court  in  the  case  of  Pool  v.  Ball- 
road  Co.  23  S.  a  289.  where  It  aald:  '*It 
may  be  true  that  whenever  plaintiff  alleges  In 
bis  complaint  facts  constituting  a  cause  of  ac- 
tion, and  offers  testimony  suffldent  to  go  to 
the  Jury  therein  in  the  first  instance,  yet  it 
he  admits  the  defense  relied  on,  and  that 
defense  be  one  which,  if  true,  would,  as  a 
matter  of  law,  defeat  his  sctlfm,  his  case  be- 
comes a  case  where  there  is  a  total  failure  of 
evidence;  that  Is,  a  total  fallore  of  evidoice 
'  as  to  his  legal  right,  and  subjecting  btm  to 
a  nonsuit'— that  when  the  plaintiff  admit- 
ted that  she  Jumped  from  the  st^,  thereby 
she  established  a  case  of  contributory  neglf- 
gence,  which  was  the  defendant's  defense  to 
her  action,  and  a  nonsuit  was  proper.  We 
think  the  language  of  the  court  in  Pool  v. 
Railroad  Co..  supra,  properly  states  the  rule 
In  such  cases,  but  we  are  entirely  sstlsfied 
with  the  view  tbe  circuit  Judge  adopted  in 
the  case  at  bar.  Tbe  mere  fact  tliat  plaintUE 
Jumped  from  the  lowest  st^  at  the  rear  of 
the  coach  to  which  sbe  was  being  transported 
as  a  passenger  on  the  defendant  railroad  waa 
not  all  the  testimony  bearing  on  this  matter. 
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Bealdee  tbia  fact,  there  were  others.  The 
coDdnetor  stood  on  the  plattorm,  calling  out, 
"All  off  for  Whaley'Hl"  The  distance  from 
the  lowest  step  to  the  ground  was  from  2^ 
to  3  feet  The  lady  bad  gottm  on  the  lowest 
step,  and  tried  to  reach  the  ground  In  that 
way,  and  could  not  No  stool  was  placed  be- 
side the  steps  to  aaalBt  her.  No  offer  from 
the  conductor  or  any  one  was  made  to  help 
ber.  Under  such  circumstances,  we  do  not 
see  that  the  circuit  Judge  was  to  esteem  such 
evidence,  introduced,  as  it  was,  by  the  plain- 
tiff, as  establishing  contributory  negilgence  to 
such  an  extent  as  to  support  a  nonsuit  This 
ground  of  appeal  must  be  overruled. 

The  second  and  third  grounds  of  appeal 
nill  be  considered  together;  they  Involve 
the  refusal  of  the  circuit  Judge  to  chaise,  In 
the  language  of  each,  the  Qftb  and  sixth  re- 
qoests  to  charge  presented  by  the  defendant 
They  are  as  f(^lowB:  "When  the  rights  and 
obligations  of  one  party  are  made  to  turn  up- 
aa  the  proper  caution  of  another,  the  stand; 
ard  by  which  the  fact  Is  tested  la  that  of  a 
prudent,  reasonable  person,  in  poesesslon  of 
ordinary  sense  and  capacities.  When  ar- 
rangenients  are  made  suitable  and  proper  for 
such  persons,  nothing  more  should  be  to- 
quired;  and  one  falling  below  this  standard, 
eitfaer  physically  or  mentally,  should  be  cau- 
tious and  prudent  in  proportion  to  such  de- 
fects." "Railway  comi)aiiles  do  not  insure 
the  safety  of  passengers  under  aU  circum- 
stances. The  liability  Is  cMidltloned  on  the 
exercise  of  reasonable  and  proper  care  and 
caution  on  the  part  of  the  passengers."  It 
Is  true  these  requests  are  forjnulated  upon 
the  express  ruling  of  this  court  in  the  case  of 
Renneker  t.  Railroad  Co.,  20  S.  C.  222,  and 
81mm8  V.  Railroad  Co.,  27  S.  C.  271,  3  S.  E. 
301;  but  It  la  nowhere  in  the  law  required 
th&t  the  circuit  Judge  shall  adopt  the  very 
language  of  this  court  In  the  promulgation  of 
its  views  of  the  law.  Indeed,  such  a  course 
might  lead  to  disaster  In  the  administration 
of  Justice;  for  there  is  a  force  and  effect 
given  to  the  charge  of  a  circuit  Judge  when 
he  embodies  sound  principles  of  law  In  his 
language,  and  does  not  simply  repeat  the  lan- 
guage of  another  annonndng  the  same  prin- 
ciples of  law.  In  the  very  case  at  bar,  we 
find  the  circuit  Judge  was  exceedingly  care- 
ful to  give  to  the  Jury  for  their  guidance  these 
principles;  for  when  be  was  dlscnsHlng  the 
duty  of  the  defendant  railway  company  to 
provide  means  and  arrangements  requisite 
for  passengers  to  alight  from  their  trains  In 
safety,  and  where  any  injury  resulted  to  a 
passenger  from  the  neglect  of  Its  duty.  In 
this  regard,  by  the  railway  company,  be  was 
careful  to  say:  "That  I  charge  you,  pro- 
vided tliat  by  the  use  of  ordinary  care,  the 
plaintiff  conld  have  avoided  the  injmy;  thai 
i9,  9uch  care  at  a  man  of  ordinary  prudence 
and  caution  would  have  used  under  the  vur^ 
rounding  eireumstancea."  (Italics  otirs.)  Aa 
to  the  lattffl-  request,  the  circuit  Judge  was 
careful  to  tell  tlie  Jmy:  "Tbn  law  requires 


that  a  passenger  on  a  railroad  train  shall  use 
every  reasonable  care  to  avoid  injury  to  him- 
self, and,  if  he  fails  to  use  such  care,  he 
camiot  recover.**  (Italios  ours.)  Beside  all 
this  caution,  the  circuit  Judge  charged  the 
Jury  that  the  duty  of  ordinary  care  on  the 
part  of  the  railroad  and  on  the  part  of  the 
passenger  were  reciprocal.  It  Is  always  well 
to  remember,  in  connection  with  alleged  er- 
rors In  specific  pieces  of  a  Judge's  charge,  that 
the  charge  most  be  considered  as  a  whole, 
and  that  the  Judge  Is  not  required  to  charge 
In  the  precise  language  of  requests  to  chatge. 
The  circuit  Judge  ought  to  see  to  it  that  no 
request  to  charge  Is  not  responded  to  by  him 
In  one  form  or  the  other;  that  Is,  either  la 
the  language  of  the  request  or  In  bis  own 
language.  This  much  counsel  have  a  right 
to  demand;  beyond  this  we  cannot  go.  These 
grounds  of  appeal  must  be  dismissed. 

Next,  we  will  consider  the  fourth  ground  of 
appeal.  The  request  of  defendant  was  In 
these  words:  "When  there  are  two  ways  of 
leaving  a  train,  one  safe  and  the  other  less 
safe,  and  a  passenger  leaving  by  the  latter 
way,  and  la  Injnr««d,  cannot  recover,  be- 
oause,  in  selecting  the  more  perilous  way,  he 
was  guilty  of  contributory  negligence.'"  (Ital- 
ios oars.)  If  contributory  negligence  is  a 
question  for  the  Jury,  we  do  not  see  how  the 
ciroult  Judge  had  any  business  In  determin- 
ing it  Appellant  Is  responsible  for  the 
framework  of  his  requests,  and.  If  he  puts 
into  a  request  to  charge  a  faulty  proposition, 
It  Is  no  error  In  the  cdrcult  Judge  to  refuse 
to  so  charge.    There  was  no  error  here. 

The  fifth  ground  of  appeal  ascribes  error  to 
the  drcult  Judge  In  refusing  to  charge  Its 
ninth  request:  "A  railway  company  which 
provides  proper  and  safe  means  of  egress 
from  Its  trains  Is  not  liable  In  damages  to 
one  who  seeks  to  leave  a  train  by  another 
way,  and  is  Injured  by  falling  luto  a  cattle 
yard,  or  In  any  other  way."  What  possible 
reference  to  the  facts  in  this  case,  as  de- 
veloped by  the  pleadings  and  the  testimony, 
such  a  request  to  Charge  had,  the  circuit 
Judge  could  not  see,  nor  do  we.  No  injury 
resulted  to  plalnticr  by  falling  into  a  cattle 
yard;  It  was  from  a  Jarring  to  the  pl^ntUt, 
resulting  from  a  Jump  from  the  steps  ot  a 
passenger  coach  to  the  ground.  There  was 
no  &not  here. 

The  sixth  gronnd  of  appeal  alleges  error 
to  the  circuit  Judge  In  not  embodying  la  bis 
charge  defendant's  tenth  request:  "Passen- 
gers are  not  entitled  to  have  every  precaution 
to  insure  safety  which  Is  possible  to  suggest 
after  an  accident  has  occnrred."  We  do  not 
discover  In  the  charge  of  the  circuit  Judge 
any  failure  on  his  part  to  confine  the  atten- 
tion at  the  Jury  to  what  was  really  involved 
in  the  contest  between  the  parties.  There 
was  no  suggestion  of  precautions  that  might 
have  been  taken.  The  Jury  were  confined  to 
the  actual  facts  before  It  ^e  request  em- 
bodies an  abstract  question  of  law.  In  no 
way  connected  with  the  case  as  made. 
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Therefore^  It  vu  not  enor  to  rafiuB  to  wo 
charge. 

The  seventh  ground  of  appeal  relates  to  the 
refusal  of  the  circuit  Judge  to  charge  de- 
fendant's elerentb  request:  "It  la  not  negli- 
gence for  a  conductor  to  fall  to  assist  a  pas- 
senger to  disembark  from  a  car;"  while  the 
eighth  ground  of  appeal  relates  to  the  refusal 
of  the  circuit  Judge  to  charge  the  twelfth  re- 
quest: "The  fact  that  a  conductor  failed  to  as- 
sist a  passenger  to  dlsemtmrk  from  the  train, 
whom  he  had  not  been  notified  needed  as- 
sistance, is  not  a  fact  to  be  submitted  to  the 
Jury,  In  considering  the  question  of  negli- 
gence." These  requests  are  bottomed  upon 
some  expressions  In  the  opinion  of  this  court 
in  Simms  t.  Railroad  Co.,  27  S.  0.  270,  3  S. 
E.  301.  An  examination  of  that  case  dis- 
closes the  fact  that  the  circuit  Judge  charged 
the  Jury  that  It  was  the  du^  of  the  conduct- 
or to  assist  lady  passengers  off  the  train; 
and.  when  this  court  reached  the  considera- 
tion of  that  matter,  Its  members  were  unani- 
mous that  no  such  charge  ought  to-hdve  been 
made.  Here  Is  the  language:  "Now,  it  seems 
to  us  that  Ms  honor  went  beyond  this  rule 
when  he  charged  the  Jury,  as  matter  of  law, 
that  It  was  the  duty  of  the  conductor  to  as- 
sist passengers  off.  He  ought  to  have  left 
this  to  the  Jury.  It  was  their  prorlnce  to  say 
whether,  falling  to  assist  the  plaintiffs  nnder 
the  circumstances  surrounding  her  and  him, 
the  conductor  failed  to  bestow  the  care  which 
the  matter  reasonably  demanded  at  his 
hands."  The  language  we  have  quoted 
plainly  manifests  that,  under  the  view  of 
this  court,  it  was  not  the  duty  of  the  court 
to  charge,  as  matter  of  law,  that  it  was  the 
duty  of  the  conductor  to  assist  passengers 
off  tlie  train,  but,  on  the  contrary.  It  was  en- 
tlrdy  within  the  province  of  the  Jury.  In 
considering  whether  a  railroad  has  observed 
due  care  of  its  passengers;  the  conduct  of 
the  conductor.  Its  agent,  as  to  any  aid  by 
him  to  passengers  disembarking,  may  be  can- 
vassed by  the  Jury  In  reaching  a  conclusion 
thereon.  The  <^rcult  judge,  under  this  rule, 
ought  not  to  have  indicated  what  he  thought, 
as  he  might  have  done  if  he  bad  adopted  the 
language  of  either  of  those  requests.  These 
grounds  of  appeal  must  be  dismissed. 

The  ninth  ground,  involving  a  request  to 
charge  the  thirteenth  request  of  defendant, 
must  be  ovm-uled;  for,  if  the  circuit  Judge 
had  so  charged.  It  would  have  been  an  ex- 
pression of  opinion  by  htm  upon  a  partial 
view  of  the  facts  In  testimony. 

It  is  the  judgment  of  this  comt  that  the 
Judgment  of  the  circuit  court  tw  affirmed. 

(46  s.  0. 1M>  ' 

DUDLBT  et  al.  v.  GREEN,  Sheriff. 

(Siqirane  Court  of  Soath  Carolina.  Uarch  17. 
1886.) 

Olaiv  ako  DsbiTKHT— Illsoal  Bbisdu  bt 
SasBipr. 

One  from  whom  personal  property  was 
wrongfully  taken  by  a  sheriff,  who  refuses  to  sor- 


render  It  on  demand,  has  a  right  of  actbm  against 
such  sheriff  for  claim  and  delivery,  and,  a  the 
event  aneb  deliva?  cannot  be  maae^  to  a  jndg- 
ment  for  the  value  of  aoch  propoty. 

Appeal  from  common  pleas  circuit  court  of 
Marlboro  countr;  Ernest  Gary,  Jud«;e. 

Action  by  Thtnnas  B.  Dudley  and  hemael 
E.  Gaston,  partners  under  tbe  firm  uune  at 
Dudley  &  Caaton,  as  trustees,  against  John  B. 
Green,  aa  sheriff.  From  a  Judgment  at  Lon- 
sult,  plaintiffs  appeal.  Reversed. 

The  following  are  the  grounds  of  annal: 
"(1)  Because  his  honor,  the  presiding  Judg«^ 
erred,  It  is  reapectfnlly  sutnnltted,  in  holding 
that  It  was  incumbent  on  plaintiffs  to  prove 
possession  of  the  mortgaged  proper^  by  de- 
fendant at  the  date  of  the  conunencemoit  of 
the  action.  (2>  Because  his  honor  erred  In  not 
holding  that  proof  of  written  notice  and  de- 
mand upon  defendant  for  the  mortgaged  prop- 
erty before  sale  disused  with  the  necessity 
of  proving  possession  by  him  at  the  time  ac- 
tion was  Instituted.  (3)  Because  bis  bonor 
erred  In  holding  tliat  there  was  not  sufficient 
evidence  of  possession  to  put  defendant  to  his 
proof.  (4)  Because  his  honor  erred  In  con^- 
erlug  this  action  as  one  merely  for  the  recov- 
ery of  personal  property,  when  It  Is  respe^^ 
fully  submitted  It  was  an  action  for  damages. 
(6)  Because  his  honor  erred  In  holding  ttaat 
plaintiffs  failed  to  prove  possession  of  the 
property  by  defendant,  when  it  is  respectfully 
submitted  it  was  proved,  and  also  admitted 
in  his  answer.  (6)  Because  his  honor  err«d  In 
not  holding  there  was  sufficient  evidence  on 
the  part  of  plalntifEa  to  allow  the  case  to  go 
to  the  Jury." 

Dudley  A  Gaston,  for  antellants.  F.  W. 
Boiichler  and  H.  H.  Newton,  for  resptmdent 

POPE,  J.  It  seems  that  the  firm  of  J.  & 
G.  A.  McAlister,  being  indebted  to  several 
persons  living  beyond  the  limits  of  this  state, 
whose  claims  were  in  the  hands  of  the  law 
firm  of  Dudley  &.  Gaston  for  collection,  made 
a  mortgage  of  ail  their  stock  In  trade,  as  mer- 
chants, on  the  24th  day  of  November,  1894, 
to  said  Dudley  &  Gaston,  as  trustees.  In  which 
mortgage  the  debt  was  fixed  at  f  24S,  and  was 
made  to  mature  December  24,  18&i,  and  tlils 
mortgage  was  recorded  in  the  olHce  of  the 
register  of  mesne  conveyances  for  Marlboro 
on  the  day  of  Its  execution.  There  was  an  in- 
ventory of  the  stock  in  trade  attached  to 
the  mortgage.  On  the  21st  day  of  Decem- 
ber, 1804,  the  defendant,  John  B.  Green,  as 
sheriff,  under  certain  executions  Issued  out 
of  the  court  of  common  pleas  for  Mariboro 
county,  to  him  directed,  seized  and  took  Into 
his  possession  all  of  the  stock  In  trade  of 
said  firm  of  J.  &  6.  A.  McAlister;  but.  on 
the  2etb  day  of  December,  1894,  two  days 
after  the  maturity  of  the  mortgage,  Dudl^ 
&  Gaston,  aa  trustees,  demanded  such  prop- 
erty of  the  sheriff  under  their  mortgage,  for- 
bade its  sale  by  the  sheriff,  and  gave  blm 
notice  that  he  would  be  held  liable  for  dam- 
ages if  be  persisted  In  possession  and  should 
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make  %  sale  of  aald  stock  of  goods.  On  the 
first  Monday  (sale  day)  of  Jannory,  189S,  the 
defendant,  as  sheriff,  sold  said  stock  In 
trade  at  the  aggregated  price  of  9135.16,  and 
has  since  continued  to  hold  said  money.  On 
the  ISth  day  of  Fd)ruary,  1885.  the  plalntlflrs, 
as  tmstees,  brought  this  action  against  the 
aherlir  to  recover  the  said  goods  and  chattels, 
and  for  damages  for  the  detention  thereof  to 
the  extent  of  $250;  that  the  defendant  may 
be  adjudged  to  deliver  the  same  to  the  plain- 
tlilB  as  trustees,  or,  in  the  event  property  can- 
not be  delivered,  that  plaintiffs  have  Judgment 
for  the  sum  of  (245.73,  as  the  value  thereof. 
The  answer  of  the  def^idant,  as  sheriff,  ad- 
mits that  he  took  Into  bis  possession  the  stock 
of  goods  under  the  executions  Issued  to  him; 
that  demand  was  made  upon  him  by  the  plain- 
tiffs for  the  stock  of  goods,  which  be  declined 
to  obey;  that  he  sold  the  same  for  (136.16, 
on  the  first  Monday  of  January,  1895;  "that, 
under  and  by  virtue  of  the  said  executions,  tUs 
d^endant,  as  sheriff  of  Marlboro  county,  and 
not  otherwise,  levied  upon  certain  goods  and 
chattels,  of  the  character  and  description  of 
those  mentioned  and  described  In  the  com- 
plaint, and  took  the  same  Into  his  custody,  a 
schedule  of  which  property  so  levied  upon  and 
taken  Is  hereto  annexed  as  a  part  of  this  an- 
swer, and  marked  'A,'  which  defendant  be- 
lieves to  be  a  portion  of  the  goods  and  chat- 
t^  referred  to  in  'the  complaint"  But  the 
defendant  denies  the  plaintiffs'  right  to  said 
goods  and  chattels  because  J.  &  Q.  A.  Mc- 
A  jlpt^y  owed  many  other  debts  than  those  rep- 
resented by  plaintiffs  as  trustees,  and  that, 
when  said  firm  made  this  mortgase  to  them, 
they  made  an  illegal  assignment  of  Ihelr  prop- 
erty, etc.  The  action  came  on  for  trial  before 
his  honor,  Judge  Ernest  Gary,  and  a  Jury,  at 
Benoetsville,  on  September  21, 1805,  at  which 
time  the  plaintiffs  introduced  lu  evidence  their 
mortgage;  by  J.  McAllster,  as  their  witness, 
proved  that  ne  made  out  the  schedule  of  goods 
as  attached  to  the  mortgage,  and  that  he  turn- 
ed over  the  same,  on  demand,  to  the  defend- 
ant, as  sheriff,  about  December  20,  1894;  al- 
so, proved  demand  on  the  sheriff,  and  bis  re- 
fusal to  torn  over  goods  to  the  plaintiffs.  J. 
McAlister  testified  tliat  the  sheriff  took  from 
him  goods  he  supposed  to  amount  in  value  to 
(225.  Other  testimony  was  introduced  by 
plaintiffs  not  material  to  otu*  present  inquiry. 
When  plaintiffs  closed  their  testimony,  de- 
fendant introduced  a  motion  for  nonsuit  This 
motion  was  granted  by  the  circuit  judge  In  a 
short  order,  wherein  he  stated,  "on  the  ground 
that  plaintiffs  have  failed  to  prove  the  posses- 
sion of  the  property  by  the  defendant  as  al- 
lied in  the  complaint."  It  is  supposed  that 
such  failure  of  proof  by  plaintiffs  referred  to 
the  disclosure  made  that  the  sheriff  had  sold 
the  property  at  the  time— February  13,  1896— 
the  plaintiffs  brought  theh  action  for  claim 
and  delivery.  The  plaintiffs  appeal  from  the 
judgment  below.  The  gropnds  of  appeal  will 
be  set  out  in  the  report  of  the  case. 
W«  ore  Dot  Inclined  to  adopt  any  such  rulb 


When  a  sheriff  (or  any  one  dse)  takes  per- 
sonal property  belonging  to  another  person, 
and  upon  demand  therefor  refuses  to  sturreu- 
der  it,  but  on  the  contrary,  mUs  such  prop- 
erty, the  person  thus  wronged  has  his  right  of 
action  against  such  sheriff  for  claim  and  de- 
livery, and,  in  the  event  such  delivery  cannot 
be  had,  then.  In  that  event  for  a  judgment  for 
Its  value.  It  Is  idle  to  say  the  amount  of  the 
sale  must  be  sued  for.  The  sheriff  had  no 
right  to  selL  Who  can  say  that  the  property 
at  sheriff's  sale  brought  Its  full  value?  Cer- 
tainly, if  that  sale  represents  the  true  value 
of  the  property.  It  was  the  duty  of  the  sheriff 
'to  show  It  by  his  testimony.  When  this  mo- 
tion for  nonsuit  was  made,  the  testimony  of 
plaintiffs  showed  this  property  to  be  worth 
(225.  If  It  was  necessary  for  plaintiffs  to  sue 
the  sheriff  for  the  money  ^n  bis  hands,  tliat 
could  only  have  been  for  (135.16.  The  right 
of  action  accrued  to  plaintiffs  on  December  26, 
1894,  when  they  demanded  the  return  to  them 
of  their  property  by  the  sheriff  and  be  re- 
fused that  demand.  Then  It  was  that  they 
had  a  cause  of  action  for  claim  and  delivery; 
and  if  the  sheriff.  In  disregard  of  their  rights 
and  of  tbelr  notice,  afterwards  sold  that  prop- 
erty, such  conduct  on  his  port  could  not  de- 
feat a  r^ht  of  action  already  complete  in  the 
plaintiffs.  We  desire  It  distinctly  understood 
that  we  are  now  passing  on  the  single  ques- 
tion of  nonsuit  and  not  on  any  other  question 
Involved  in  this  case  as  plainly  manifested  by 
the  pleadings.  It  Is  the  judgment  of  this 
court  that  t£e  judgment  of  the  circuit  court  be 
reversed,  and  the  cause  remanded  to  the  cir- 
cuit court  t<x  a  new  trial. 

(«  8.  0.  ISS) 

SBLHAN  ct  aL  V.  ItOBBBTSON. 

(Supreme  Court  of  Sonth  Carolina.    March  20, 
1886.) 

COMSTRCOTION  OT  WlU,  —  BZCCTTOKT  DlVISB — 
FbKPSTITITIBS— ^IMITATIOir  OVIB  TO 

"SuRviviso  Lbgatbss." 

1.  A  limitation  over,  after  an  estate  in  fee 
eondldonal,  may  be  supported  as  an  executory 
devise,  provided  such  liimtatlon  be  not  void  for 
remoteness. 

2.  Testator  devised  land  to  his  danphter  "and 
the  heirs  of  her  body,"  but  provided  that  if  she 
died  "without  tssuv,  the  property  should  revert 
back  into  testator's  estete,  "and  be  eoually  di- 
vided among  my  BnrriTing  legatees."  held,  that 
the  limitation  over  was  not  void  for  remoteness, 
aad  might  therefore  be  sustained  as  an  executory 
devise. 

3.  A  limitation  over  to  "my  snrrivinR  lega- 
tees," after  the  termination  of  a  fee-oooditional 
estate,  means  the  legatees  surrlvlng  the  period  of 
distribution,  and  not  those  who  survived  testetor. 

Api>eal  from  common  pleas  circuit  court  of 
York  county;  W.  O.  Benet  Judge. 

Action  by  Ella  Selman  and  others  against 
William  Robertson.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

Wilson  &  Wilson,  for  appellant  O.  BL 
Spencw,  fttr  respondent!. 

McIVBR,  O.  J.  The  plaintiffs  bring  this 
action  to  recover  possession  of  one  undivided 
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fourth  part  of  a  tract  of  land  deac^bed  In 
the  complahit,  now  In  the  exclaslve  poeees- 
Blon  of  the  defendant,  and  claimed  by  hitn 
as  his  exclusive  property.  The  facts  of  the 
case  are  undisputed,  and,  as  the  case  turned 
upon  a  question  of  law  only,  a  trial  by  Jury 
was  waived,  and  the  case  was  heard  and  de- 
termined by  his  honor,  Judge  Ben&t  It  ap- 
pears that  the  land  in  controversy  formerly 
belonged  to  one  Thomas  Robertson,  who,  by 
his  will,  which  was  admitted  to  probate  on 
the  Gth  of  August,  1S49,  devised  the  same  as 
follows;  "Second.  I  give  and  bequeatji  to  my 
daughter,  Roclnda  R.  Robertson,  for  her  and 
the  heirs  of  her  body,  •  •  *.  If,  however, 
my  said  daughter,  Roclnda,  should  die  with- 
out Issue,  then  the  above  bequeathed  prop- 
erty la  to  revert  back  unto  my  estate,  and 
be  equally  divided  among  my  surviving  lega- 
tees." The  testotor,  after  duly  executing 
his  will,  containing  the  above-copied  clause, 
died,  leaving  his  widow,  who  subsequently 
died  without  having  married  again,  his  said 
daugbter,  Rodnda,  and  four  sons,-  Allen, 
James,  Samuel,  and  the  defendant.  William. 
All  of  these  sons,  except  William,  afterwards 
died,  the  plaintiffs  being  tbe  only  children 
and  heirs  at  law  of  the  said  Samu^,  who  left 
no  will.  After  the  death  of  her  three  broth- 
ers, the  said  Roclnda  died.  In  1891,  without 
ever  having  had  any  issue,  leaving  a  will.  In 
whlcb  she  undertook  to  devise  the  land  In 
controversy  to  persons  other  than  the  plain- 
tiir&  The  defendant  claims  that  he,  as  the 
only  "surviving  legatee"  of  the  testator,  Is 
exclusively  entitled  to  the  land  in  dispute, 
under  the  limitation  contained  in  the.  second 
clause;  while  the  plaintiffs  claim  that  the 
limitation  over  is  void  for  remoteness,  or,  If 
not  void,  that  It  embraces  all  of  the  heirs  of 
the  testator  who  survived  him,  of  whom  the 
plaiutlCfs  constituted  a  part.  The  circuit 
Judge  held  that  the  limitation  over  was  void 
for  remoteness,  but,  even  if  uot,  It  embraced 
the  plaintiffs.  He  therefore  rendered  judg- 
ment that  tbe  plaintiffs  were  entitled  to  one 
undivided  fourth  of  the  land  in  controversy. 
From  this  Judgment,  defendant  appeals,  up- 
on tbe  several  grounds  set  out  in  the  record, 
whlcb  Impute  the  following  errors  to  the 
circuit  Judge:  (1)  In  holding  that  Roclnda 
took  more  than  a  life  estate;  (2)  In  holding 
that  Roclnda  took  a  fee  conditional,  and  that 
the  limitation  over  was  void  for  remoteness; 
(3)  In  holding  that  tbe  words  "my  surviving 
legatees"  meant  surviving  the  testator,  and 
in  not  boldlug  that  those  words  meant  sur- 
viving Roclnda. 

It  Is  very  obvious  that  the  case  turns  upon 
the  inquiry  as  to  what  is  the  proper  con- 
struction of  the  second  clause  of  the  will, 
which  is  above  set  out.  That  Inquiry  must 
be  pursued  in  thd  light  of  the  cardinal  rule 
that  the  Intention  of  the  testator,  as  ascer- 
tained from  the  words  which  be  has  used, 
must  govern,  unless  such  intention,  as  thus 
ascertained,  comes  in  conflict  with  some  set- 
tled role  of  law.  whlcb  foii»idB  canring  ancb 


supposed  intention  Into  effect  So  tliat  the 
inquiry  naturally  divides  Itself  into  two 
questions:  (1)  What  do  the  words  which  the 
testator  used,  aside  from  any  arbitrary  rule 
of  law,  show  to  have  been  tbe  Intention  of 
testator?  (2)  Whether  the  intention,  as  tbus 
disclosed,  Is  In  conflict  with  any  settled  rule 
of  law  which  forbids  that  it  shall  be  carried 
into  effect 

As  to  the  first  question,  I  do  not  see  how  It 
can  be  doubted  that  the  words  which  tbe  tes- 
tator used  show  plainly  that  he  Intended  ttiat 
the  property  which  he  gave  to  his  daughter, 
Roclnda,  should  be  hers,  uot  for  her  life 
only,  but  for  the  heirs  of  her  body,  as  long  aa 
she  should  have  such  heirs;  and.  In  case  of 
her  death  without  Issue,  that  the  property 
given  to  her  should.  In  that  event  "be  equal- 
ly divided  among  my  surviving  legatees." 
If  this  t>e  regarded  as  the  Intention  of  tbe 
testator,  then,  Roclnda  having  died  "wltbous 
ever  having  had  any  Issue,"  the  property  giv- 
en to  her  should,  in  the  event  which  has  liap- 
pened,  go  to  the  "surviving  legatees."  Bnt 
this  Is  not  conclusive  of  the  case,  for  the  In- 
quiry still  remains  whether  the  Intention  of 
the  testator  thus  disclosed  by  the  words 
which  he  has  used  comes  in  conflict  with  any 
settled  rule  of  law  which  forbids  Its  adc^tton- 
In  tbe  present  case. 

It  Is  contended,  first,  that  the  inteatttnt 
thus  disclosed  cannot  be  carried  Into  effect 
because  it  comes  In  conflict  with  tbe  weU- 
settied  rule  of  law  against  perpetuities.  It 
is  freely  conceded  that  prior  to  the  act  of 
1853  the  general  rule  was  that  the  words 
"die  without  issue"  should  be  construed  as 
ImiKtrting  a  failure  of  issue  at  any  future 
indefinite  period  of  time,  and  hence  any  lim- 
itation over  upon  tbe  death  of  the  first  taka 
"without  issue"  would  be  void  for  remote- 
ness; and  It  Is  likewise  conceded  that  the 
will  In  this  case,  having  taken  effect  prior  to 
the  passage  of  the  act  of  1853,  must  be  con- 
strued under  the  law  as  It  stood  previous  to 
the  passage  of  that  act  which  effected  snch 
a  radical  change  In  the  construction  of  tbe 
words  "die  without  issue"  or  other  equiva- 
lent words.  While  the  general  rule,  as  above 
stated,  was  well  settled,  the  courts  al- 
ways ready  to  seize  upon  any  word  or  phrase 
found  In  the  will  which  would  tie  up  the 
generality  of  the  expression  "die  without  is- 
sue," so  as  to  carry  out  the  Intention  of  tbe 
testator,  and  at  the  same  time  avoid  the  vice 
of  remoteness.  A  limitation  to  survivors  was. 
perhaps,  most  frequently  resorted  to  for  that 
purpose.  Ip  De  TreviUe  v.  Ellis,  Bailey.  Eq. 
41,  the  testator  "devised  his  real  and  personal 
estate  to  his  widow  and  children  in  different 
portions,  and  by  one  of  the  clauses  thereof 
provided  as  follows:  'It  is  my  will  and  de- 
sire that  should  any  of  my  children  die  with- 
out lawful  heirs  of  thdr  body,  their  part  or 
division  of  my  estate  shall  be  equally  divid- 
ed between  the  surviving  children,  share  and 
share  alike.'  Held,  Cbat  the  Ind^nlte  failure 
of  heirs  of  the  body  was  controlled  by  the 
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Umltatloii  to  tbe  nirrlTon;  and  tiiat  flie  de- 
Ylse  over  wu  good  both  aa  to  tbe  real  and 
tbe  penonal  eatate."  In  tbat  case,  Nott.  J., 
In  deUvering  the  oi^nion  of  tlw  court,  after 
stating  the  ^general  rule  tbat  a  limitation  orw 
In  ease  tbe  first  taker  dies  without  issne 
would  be  construed  to  mean  an  indefinite  fall* 
ore  of  issue,  and  hence  void  for  rranoteness, 
nses  this  language:  "But,  where  any  words 
are  need  which  can  be  construed  Into  an  in- 
tention to  limit  the  failure  of  issue  to  tbe 
time  of  tlie  death  of  the  first  talur,  the  lim- 
itation win  be  supported.  And  the  court  will 
take  advantage  of  any  *words  tbat  will  bear 
such  construction  in  order  to  carry  tbe  Inten- 
tion into  efTect  Tbe  word  'sunrlTor'  has,  in 
many  instances,  been  held  sufficient  for  that 
purpose;"  citing  the  cases.  The  doctrine  laid 
down  in  the  ease  Just  dtod  lias  been  approv- 
ed and  followed  in  several  subsequent  cases, 
Stevens  v.  Patterson,  Bailey,  Eq.  42;  HUl  r. 
HUl,  Dud.  £q.  71;  Terry  v.  Ifotmson,  1  Bich.' 
Eq.  78;  Mattttia  v.  Hammond,  6  Rich.  Eq. 
300;  McGorkle  v.  Black,  7  Rich.  Eq.  407; 
MendenhaU  v.  Mower,  16  S.  a  303.  It  la 
true  tbat,  in  some  of  the  cases-dted,  the  ques- 
tion related  to  bequests  of  personal  property, 
and  it  Is  contended  that  tbe  rule  does  not 
apply  to  devises  of  real  estate;  and.  In  mppoH 
of  tbat  contention,  various  English  cases 
might  be  cited.  But,  as  Is  shown  by  Dar- 
gan,  Ch.,  In  tbe  circuit  decree  In  McOorfcle 
V.  Black,  supra,  which  was  adopted  by  the 
court  of  appeals,  there  is  no  dliAlnetlon  hae 
between  bequests  of  personal  property  and 
devises  of  real  estete.  so  for  ss  tbe  ques- 
tion under  /Minsideratlon  Is  concerned.  See, 
also,  what  is  said  by  Simpson,  a  J.,  In 
Mendenhall  v.  Uowe^,  16  8.  0.,  at  page  300: 
'*Pormerly  there  was  a  wide  distinction  be- 
tween these  two  species  of  property  [real  and 
personal],  especially  as  to  the  Itmitetlons  to 
Instruments,  deeds,  and  wills,  by  which  they 
were  transferred  and  conveyed.  This  dis- 
tinction, however,  growing  less  and  less  mark- 
ed as  personal  property,  in  the  course  of 
years,  rose  In  value,  as  compared  to  realty, 
has,  at  length,  almost  passed  away,  until 
now  the  rules  governing  tbe  construction  of 
limitations  as  to  tbe  two  are  generally  the 
same."  It  is  needless  here  to  note  a  distinc- 
tion takOL  by  Sir  William  Orant  to  Maasey 
Hudson,  2  Mar.  130,  and  recognized  In  sev- 
erol  of  onr  own  ca'^es,  that,  where  the  lim- 
itation to  survivors  Is  accompanied  with 
words  Indicating  an  totentlon  that  the  sur- 
vivor Is  to  lake  a  transmissible  interest,  the 
rule  will  not  apply,  for  to  the  case  before  tbe 
court  there  are  no  words  accompanylnf?  tbe 
limttotlon  to  Oie  "surviving  l^tees"  indicat- 
ing any  such  totentlon.  From  the  foregotog 
cases,  it  seems  clear  tbat  the  limitotion  over 
to  tbe  surviving  legatees,  upon  tbe  death  of 
Bocinda  without  issue.  Is  not  void  for  remote- 
ness. 

It  Is  contended,  however,  that,  by  tbe  terms 
of  the  devise  to  Rocinda,  she  took  a  fee  con- 
dlti^mal,  and  tbat  no  Umltatton  over  after 


radj  an  estate  can  be  suntorted  dtber  as  a 
remainder  or  as  an  erecutory  devise.  Ooor 
ceding  that  Bodnda  did  toke  a  fee  condition- 
al, it  is  quite  clear  tbat  no'  Umltatton  over  by 
way  -of  remainder  could  be  supported,  for 
tbe  obvious  reason  tbat  after  a  conveyance 
of  the  fee,  wltetlira  conditional  or  absolute, 
Uiere  is  and  can  be  no  remsinder,  as  tbe  con- 
veyance of  the  fee  carries  the  whole  estate, 
leaving  notlitog  by  way  of  rematoder;  yet 
tbe  question  stlU  rematos  whether  such  lim- 
itation may  not  be  supported  as  an  executory 
devise.  Thoe  can  be  no  doubt  that  a  limita- 
tion over  after  an  estate  In  fee  simtde  may 
be  supported  as  an  executory  devise,  provid- 
ed that,  by  the  terms  of  such  limitation,  the 
rule  against  perpetultlea  Is  not  violated.  In- 
deed, as  is  said  In  1  Jarm.  Wills  (Pert:.  Ed.}, 
at  page  661:  "No  species  of  executory  llmlta* 
tton  Is  of  such  frequent  occurrence  as  those 
which  are  limited  to  defeasance  of  a  prt{« 
estate  in  fee."  And  to  Bedon  t.  Bedon,  2 
Bailey,  231,  It  is  distinctly  recognised  ttiat 
there  may  be  a  good  Umltauon  oVer,  by  way 
of  executory  devise,  after  an  estate  to  fee  de- 
feasible. If  so  no  good  reason  can  be  sug- 
gested why  a  limitation  over  after  an  estate 
to  fee  conditional  may  not  be  supported  aa 
an  uecntory  devise,  provided,  always,  tbat 
tbe  terms  of  tbe  limitation  are  such  as  to 
free  it  from  tbe  vice  of  remoteness.  It  to 
true  that  this  question,  so  far  as  I  am  to- 
formed,  has  never  been  decided  to  this  state; 
and  it  Is  eqnally  true  that  there  Is  a  confiict 
of  opinion  on  the  potot  In  Bnlst  v.  Dawes. 
4  Strob.  Eq.,  at  page  48,  Dargan.  Ch.,  in  his 
drcult  decree,  In  speaking  of  tliis  question, 
uses  this  language:  "Limitations  tbat  are 
utterly  void  as  contingent  remainders  are 
often  held  to  be  valid  as  executory  devises 
under  ceftaln  conditions  and  circumstances. 
And  a  fee  may  be  limited  upon  a  fee  simple 
absolute,  by  way  of  executory  devise,  pro- 
vided the  contingency  upon  which  It  is  to 
take  effect  or  vest  must  necessarily  occur 
within  the  period  prescribed  by  the  rule  for 
the  prevention  of  perpetuities.  And  were 
the  question  a  new  one,  or  were  I  at  liberty 
to  speculate,  I  might  toqulre  If  there  were 
any  valid  reason  why  an  executory  devise 
may  not  be  created  after  a  fee  conditional 
as  after  a  fee  simple,  and  under  the  same 
modlflcations  and  restrictions.  But  the  con- 
trary doctrine  Is  established  by  a  series  of 
decisions  in  this  state,  and  the  question,  It 
appears.  Is  not  open  for  discussion."  The 
teamed  chancellor  then  proceeds  to  cite  tbe 
cases  establishing,  as  he  supposed,  the  con- 
trary doctrine;  and  yet  to  that  very  case  the 
court  of  appeals  thought  It  advisable  that 
the  question  whether  there  could  be  a  lim- 
itation over,  by  way  of  executory  devise,  aft- 
er a  fee  conditional,  should  be  referred  to 
the  court  of  errors;  and  It  was  so  ordered. 
Hda  shows  conclusively  that  the  equity 
court  of  appeals  did  not  agree  with  Dar- 
gan. Ch.,  tbat  the  question  was  not  open 
for  discussion.   Again,  to  Barksdale  v.  0am- 
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age,  B  BIdL  JBq^  at  page  274,  the  Bome  chan- 
cellur  (Dargan)  rdteratea  the  same  rlew  in 
hla  circuit  decree;  bat  this  was  manUestly  a 
mere  obiter  dlctain,  for,  ae  the  chancellor 
hlmeelf  said,  "this  question  does  not  neces- 
sarily arise,  and  I  pass  on";  and  the  ease 
was  really  decided  upon  the  ground  that  the 
limitation  over  was  Toid  for  remot^iesB^  be- 
cause, though  the  limitation  over  was  to  sur- 
Tlvors,  yet  the  additional  words  "and  their 
Issue"  showed  that  the  Intention  of  the  testa- 
tor was,  not  that  the  surrlTora  should  suc- 
ceed personally  to  the  estate,  but  should  take 
a  transmissible  Interest;  and  hence,  under 
the  distinctioii  taken  by  Sir  William  Grant 
In  Massey  t.  Hudson,  supra,  tiie  limitation 
OTO*  to  surrlTors  was  not  sufficient  to  tie  up 
the  generality  of  the  expression  "die  with- 
out Issue,"  so  as  to  signify  a  death  without 
issue  living  at  the  time  of  the  death  of  the 
first  taker.  It  will  be  obeserred  that  the 
opinion  expressed  by  Chancellor  Dargan,  in 
his  circuit  decree,  in  the  case  of  Barksdale  t. 
Qamage,  that  there  could  be  no  valid  limita- 
tion over,  by  way  of  executory  devise,  after 
an  estate  in  fee  conditional,  was  expressed 
while  that  question  was  still  pending  in  the 
court  of  errors.  But,  when  the  question  did 
come  before  that  august  tribunal  (Buist  v. 
Dawes,  4  Rich,  Eq.  423),  It  was  found  unnec- 
essary to  decide  it.  Inasmuch  as  a  majority 
of  that  court  held  that  the  precedent  estate 
was  not  a  fee  conditional,  and  accordingly  it 
remained  nndedded,  and  has  so  r«nalned  to 
the  present  day.  In  that  case,  however, 
Wordlaw,  Ch.,  d^vered  an  able  and  elab- 
orate opinion,  which  will  be  found  In  4 
Rich.  Eq.,  at  page  406,  showing,  conclusive- 
ly, that  a  limitation  over,  by  way  of  execu- 
tory devise,  aft»  an  estate  In  fee  condition- 
al, may  be  supported,  provided  such  limita- 
tion over  is  not  rold  for  remoteness.  In  that 
conclusion  Johnston,  Ch.,  and  Evans  and 
Wordlaw,  3J.,  unqualifiedly  concurred,  while 
none  of  the  other  members  of  the  court  of 
errors  expr^ued  any  opinion  upon  the  ques- 
tion. It  would  be  desirable  to  Incorporate 
the  entire  oi^nion  of  that  eminent  jurist, 
Wardlaw,  Ch.,  as  It  really  constitutes  the 
whole  argument  in  support  of  the  conclusion 
here  adopted;  but  It  is  too  long  for  Insertion 
here,  and,  as  It  la  so  easily  accessible.  It  is 
not  really  necessary.  It  will  be  sufficient  to 
make  a  single  quotation  from  that  opinion: 
*^t  has  never  been  doubted,  since  the  intro- 
duction of  executoiy  devises,  tlut  a  fee  could 
be  limited  by  executoiy  devise  upon  a  fee 
simple  absolute  where  there  was  no  objec- 
tion on  the  score  of  remoteness;  and  it  is 
difficult  to  find  any  reason  why  the  same  doc- 
trine should  not  apply  to  a  fee  simple  condl- 
tionaL  We  have  seen  that  both  these  class- 
es of  fees  exhaust  the  estate,  so  that  no  rem- 
nant exists  for  the  subject  of  a  remainder; 
and  both  equally  need  the  benl^iant  aid  of 
courts  In  the  interpretation  of  wills  In  ^ving 
effect  to  executory  devises.  If  a  fee  simple 
condittmal  be  a  less  estate  than  a  fee  simple 


absolute,  and  yet  not  so  reduced  as  to  be  a 
particular  estate  at  freeh<Ad.  which  admlte  a 
remainder,  there  seejns  to  be  strongin-  reason 
why  courts  should  recognise  the  Jus  dlspo- 
nendl  of  testators  in  creating  limitations  over 
uiHm  this  estate.  Littleton  says  'A  man 
cannot  have  a  more  large  or  greatw  estate 
of  inheritance  than  a  fee  simple.'  And  lArd 
Coke,  commenting  thereon,  says:  This  doth 
extend  as  well  to  fees  Bimi^e  conditional  and 
qualified  as  to  fees  simple  pure  and  absolute. 
For  our  author  speaks  of  the  ampleness  and 
greatness  ot  the  estate,  and  not  of  the  per- 
durableness  of  the  same;  and  he  that  hath  a 
fee  simple  conditional  vr  qualified  hath  as 
ample  a.oA  grrat  an  estate  as  he  that  hath  a 
fee  simple  absolute;  so  as  the  diversity  ap- 
peareth  between  the  quantity  and  quality  of 
the  estate.'  Ca  Lltt  18a.  The  prominent 
distincHlon  between  these  two  classes  ot  fees 
simple  is  In  the  description  of  the  heirs  to 
which  tbp  eafaites  reqtecUvely  descend;  ime 
to  the  heirs  general,  and  the  other  to  par- 
ticular heirs,  of  the  body  generally,  or  re- 
stricted as  to  sex,  and  as  to  the  body  that 
shall  bear  them.  This,  of  course,  effects  the 
duration  of  the  estate  in  the  donee,  and  the 
reverter  to  the  donor;  but  both  are  eetatea 
In  fee  simple  of  the  same  quantity.  All  the 
rules  applying  to  estate  in  fee  are  equally  ap- 
plicable to  the  estate  of  fee  conditional,  as 
to  its  creation  and  limitation,  and  the  time  of 
its  continuance  unAer  the  Umltatton.  wltb 
the  exception  of  the  order  of  its  descent 
and  the  right  of  alienation  to  bar  the  donor. 
2  Prest  Est  S2a  •  •  •  A  fee  condi- 
tional during  Its  continuance  is  the  entire 
fee-simple  estate  (Adams  v.  Chaplin,  1  HIU 
[S.  C]  278),  and  is  as  fit  a  subject  f«r  aec- 
ntory  devise  as  a  fee  atwolute."  The 
opinion  concludes  with  these  words:  "Upon 
principle  and  authbrity,  an  «cecutory  devise 
may  be  limited  upon  a  fee  simple  condition- 
al. If  within  due  time  fixed  by  the  rule 
against  perpetuities."  The  same  distinguish- 
ed chancellor,  in  the  subsequent  case  of  Afc- 
Oorkle  v.  Black,  7  Bich.  Eq.,  at  page  419, 
took  occasion  to  reiterate  these  views,  and 
to  notice  certain  cases  which  had  been  pre- 
viously "inadvertentiy  omitted."  It  thus  ap- 
pears that  while  the  question  whether  a  lim- 
itation over,  after  an  estate  In  fee  condition- 
al, by  way  of  executory  devise,  may  not  be 
supported,  has  never  been  authoritatively 
decided,  yet  the  weight  of  numbers,  at  least, 
—two  chancellors,  and  two  law  Judges, 
against  one  chanc^Ior,— is  In  faTor  of  such  a 
limitation.  If  within  the  time  fixed  by  the 
rule  against  perpetuities.  It  is  also  to  be 
obsored  that  the  only  chancer  who  Is 
distinctly  on  record  in  opposition  to  that 
view  very  plainly  intimates  in  bis  decree  in 
Bulst  V.  Dawes,  4  Strob.  Eq.,  at  page  48,  tiiat, 
if  he  could  have  r^;arded  the  question  as  an 
open  one,  he  would  have  adoirted  a  different 
view;  but  sui^osing,  as  he  did,  that  the 
question  was  conduded  Iqr  tiie  cases  which 
he  proceeded  to  ctmsider,  he  was  forced  to 
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adopt  a  different  view.  Upon  this  tt  may  be 
remarked  that  the  cases  upon  which  Dargan. 
Ch.,  based  his  conclusion,  manifestly  were 
not  regarded  by  the  court  of  appeals  as  con- 
cluBlTe  of  the  question,  for  they  referred 
that  qnration  to  the  court  of  errors..  To  this 
may  be  added  that  the  cases  cited  by  Dar- 
gan,  Ch,,  were  either  cases  In  which  the 
question  was  whether  there  could  be  a  val- 
id limitation  over,  after  a  fee  conditional,  by 
way  of  remainder,  or  were  cases  in  which 
the  limitation  over  was  infected  with  the 
Tice  of  remoteness.  It  is  very  easy,  there- 
fore, to  understand  why  the  court  of  appeals 
did  not  regard  those  cases  as  concluslTe  of 
the  question  whether  a  limitation  over,  after 
a  fee  conditional,  by  way  of  executory  devise, 
could  be  supported,  where  such  limitation 
over  was  in  such  terms  as  avoided  the  vice  of 
r^oteness.  In  the  present  case,  the  limita- 
tion over  after  the  estate  in  fee  conditional 
vested  In  Roclnda,  being  to  survivors,  with- 
out any  additional  words  (such  as  "and  their 
bpira  or  Issue,"  or  "and  their  executors  and 
assigns")  Indicating  an  intent  to  create  in 
such  survivors  a  transmissible  interest,  es- 
capes the '  vice  of  remoteness,  as  has  been 
shown  above;  and  there  is  no  reason,  found- 
ed either  In  principle  or  based  upon  author- 
ity, why  such  limitation  should  not  be  sup- 
ported as  an  executory  devise. 

The  only  remaining  question  is,  who  are 
meant  by  the  terms  "my  survivlog  legatees," 
found  In  the  second  clause  of  the  wlU,  and 
used  to  designate  the  persons  who  were  to 
take  in  the  event  wtilch  has  happened,— the 
death  of  Roclnda  without  Issue.  The  ques- 
tion is  whether  those  terms  mean  the  legatees 
who  survived  the  testator,  or  do  they  mean 
those  who  survived  the  first  taker,  Roclnda, 
upon  whose  death  without  issue  these  siu*- 
vivors  were  to  take.  This  question  is  conclu- 
sively answered  by  the  authorltlea  In  2 
Jarm.  WlUs  (Perk.  Ed.)  462,  the  author,  after 
citing  and  commenting  on  the  cases,  says: 
"In  this  state  of  the  recent  authorities,  one 
scarcely  need  hesitate  to  affirm  that  the  rule 
which  reads  a  gift  to  survivors  simply  as  ap- 
plying to  objects  living  at  the  death  of  the 
testator  is  confined  to  those  cases  In  which 
there  is  no  other  period  to  which  survivoirship 
can  be  referred;  and  that,  where  such  gift  Is 
preceded  by  a  life  or  other  prior  interest,  it 
takes  effect  In  favor  of  those  who  survive  the 
period  of  distribution,  and  of  those  only."  It 
Is  true  that  the  learned  author  calls  attention 
to  the  fact  that  some  of  the  cases  forbid  the 
application  of  this  rule  to  devises;  but  he 
adds  that  "It  is  difficult  to  discover  any 
ground  for  making  them  the  subject  of  a 
different  role."  This  rule  has  been  distinctly 
recognized  in  this  state,  and  has  been  applied 
Indiscriminately  to  cases  of  real  as  well  as 
personal  estate.  See  Evans  v.  Godbold,  6 
Rich.  Eq.  26;  Schoppert  v.  Gillam.  Id.  83; 
Roundtree  v.  Roundtree,  26  S.  C.  460,  2  S.  E. 
474.  The  case  of  Drayton  v.  Drayton,  1 
Deaatu.  S24,  relied  od      tbe  drcnlt  Judge, 


as  well  as  by  counsel  for  respondents  in  his 
argument  here,  to  sustain  the  view  that  the 
period  of  survivorship  must  be  i-eferred  to  the 
death  of  the  testator,  and  not  to  the  death  of 
the  first  taker,  is  fully  disposed  of  by  the 
remarks  of  Nott  J.,  in  Swlnton  v.  I^egare, 
2  McCord,  Eq.,  at  pages  443,  444,  quoted  with 
approval  In  Roundtree  v.  Roundtree,  26  S. 
O.,  at  page  473,  2  S.  E.  474.  It  seems  to  be 
contended  In  the  argument  here  that  It  Is 
necessary  to  the  operation  of  this  rule  that 
the  precedent  estate  should  be  a  life  es- 
tate. But  it  is  clear  that  this  contention 
cannot  be  sustained;  for  In  the  above  quota- 
tion from  Jannan.  that  teamed  and  accurate 
writer,  in  stating  the  rule,  expressly  says: 
"Where  such  gift  is  preceded  by  a  life  or 
other  prior  interest,  it  takes  effect  in  favor 
of  those  who  survive  the  period  of  distribu- 
tion, and  of  those  only."  The  words  Italicized 
in  this  quotation  show  very  clearly  that  the 
rule  Is  not  confined  to  cases  where  the  pre- 
cedent estate  Is  a  life  estate,  but  embra'ces 
cases  of  any  other  prior  interest  So,  In  tbe 
case  of  Presley  v.  Davis,  7  Rich.  Eq..  at  page 
107,  Wardlaw.  Ch.,  in  stating  the  rule,  says: 
"If  the  enjoyment  be  postponed  by  the  Inter- 
position of  a  particular  Interest,  such  as  a  life 
estate,  or  by  fixing  a  future  period  for  di- 
vision, such  as  the  attainment  of  tbe  legatee 
to  full  age.  then  words  of  survivorship  more 
naturally  relate  to  the  period  of  division  and 
enjoyment;"  showing  very  clearly  that  It  is 
not  the  nature  of  the  preceding  estate  which 
gives  rise  to  the  rule,  but  that  it  grows  out  of 
the  fact  that  a  future  period  of  distribution  Is 
contemplated.  And  as  was  said  by  the  same 
chancellor  In  Ballard  v.  Connors,  10  Rich. 
Eq.,  at  page  392:  "Where  the  enjoyment  of 
the  estate  by  those  ultimately  entitled  Is  abso- 
lutely postponed  to  a  future  day  by  a  super- 
vening estate,  tt  Is  natural  and  Just  to  make 
the  chances  of  survivorship  applicable  to 
such  future  day.  He  does  not  say  a  "super- 
vening life  estate,"  but  a  "supervening  es- 
tate," which  would  Include  an  estate  other 
than  a  life  estate. 

Prom  the  foregoing  view.  It  must  be  held 
that  the  limitation  over  to  the  surviving  lega- 
tees upon  the  death  of  Roclnda  without  issue 
was  a  valid  limitation,  by  way  of  executory 
devise;  and  the  defendant,  being  the  only 
survivor  at  the  time  of  the  death  of  Rocinda^ 
was  exclusively  entitled  to  the  land  in  con- 
troversy. The  Judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  reversed, 
and  that  tbe  complaint  be  dismissed. 


(46  s.  G.  iie> 

BBOWN  V.  BARNWELL  HANUF'O  CO. 
et  al. 

(Snpreme  OoDtt  of  Sonth  Oarolina.   March  21,. 
1896.) 

BxiODTioK  SiLB— CoMPLtAirca  wiTB  BiD — Pi.r- 
MBiiT  IN  Cash— Rbbilb. 
Under  Rev.  St  i  2121,  providing  that 
"every  sheriff's  sale  •   *   •   on  execution  shall 
be  f(ff  cash,  and.  If  the  pordiaaera  shall  fail  to 
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comply  with  the  terms  aforesaid,  the  sheriff  ehall 
proceed  to  resell  at  the  risk  of  the  defaulting 
purchase,  either  od  the  same  or  Bome  subse- 
qoeot  salo  day,"  &  second  sale  for  failure  of  the 
purchaser  to  pay  jn  cash  will  be  set  aside-  where 
the  pnmerty  was  bid  off  in  good  faith;  the  pur- 
chaser nad,  at  previoiu  sheriffs'  sales,  been  al- 
lowed to  pay  by  check,  and  he  offered  a  check  in 
payment;  toe  resale  was  made  before  the  expira- 
tion of  the  term  limited  for  compliance  with  the 
terms  of  the  first  sale,  and  before  the  expiration 
of  such  time  the  purchaser  was  ready  to  comply 
with  the  strict  terms  of  the  first  sale. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  Ernest  Gary,  Judge. 

Action  by  Sibion  Brown  against  the  Bam- 
well  Manufacturing  Company  and  other?  to 
set  aside  a  sale  on  execution.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

The  decree  of  the  court  below  is  as  follows: 

"At  the  March  term  of  tlie  court  of  com- 
mon pleas  of  Barnwell  county,  1894,  O.  W. 
Dyches  and  various  other  creditors  of  the 
Barnwell  Manufacturing  Company  obtained 
•judgments  against  the  said  Barnwell  Manu- 
facturing Company,  aggregating  a  total  of 
over  one  thousand  dollars,  and  In  due  time 
executions  were  reg^ularly  issued  on  said 
judgments,  and  lodged  with  the  defendant 
J.  W.  Lancaster,  as  sheriff  of  said  county, 
with  instructions  to  realize  on  the  same.  By 
authority  of  said  Judgments  and  executions, 
the  said  sheriff  duly  levied  upon  and  adver- 
tised for  sale  all  that  certain  lot  of  land  sit- 
uate, lying,  and  being  in, the  town  of  Bam- 
well,  including  the  plant  of  the  Barnwell 
Manufacturing  Company  and  the  attach- 
ments and  appliances  of  the  sama  On  the 
7th  day  of  May,  at  Barnwell,  In  accordance 
with  the  said  advertisement  of  sale,  the  de- 
fendant J.  W.  Lancaster,  as  sheriff,  offered 
the  said  property  for  sale,  giving  public  no- 
tice before  said  sale,  in  accordance  with  sec- 
tion 21:^1  of  the  Revised  Statutes,  that  the 
terms  of  the  sale  were  for  cash.  At  said 
sale,  Laurie  T.  Izlar,  a  member  of  the  Barn- 
well bar,  bid  in  the  property  for  the  sum  of 
fifteen  hundred  and  ten  dollars.  For  whom 
Mr.  Izlar  was  bidding  is  the  subject  of  much 
controversy,  and  upon  which  there  is  much 
confiict  In  the  testimony.  X  think  much  of 
the  conflict  arises  from  the  fact  that  Mr. 
Izlar  was  acting  for  the  pUiintlff,  Simon 
Brown,  who  was  to  furnish  the  money,  In 
connection  with  Mike  Brown,  the  president 
of  the  company,  who  were  also  interested 
in  the  purchase,  and  that  Mr.  Izlar  did  not 
know  at  the  time  he  bid  off  the  property  In 
whose  name  it  was  desired  the  title  should 
be  made.  Immediately  after  the  property  was 
struck  off  (as  it  is  commonly  called,  'knock- 
ed down')  to  Mr.  Izlar,  the  sheriff  adjourned 
to  his  oCBce,  for  the  purpose  of  having  the 
terms  of  sale  complied  with,  and  executing 
title.  Mr.  Izlar  was  either  in  the  office  at 
the  time,  or  came  In  shortly  afterwards; 
and,  upon  being  asked  by  the  sheriff  'if  he 
was  ready  to  comply  with  his  bid.*  he  re- 
lilJed  'that  be  was  not;  that  he  would  have 
to  communclate  with  Simon  Brown  before  h« 


was  ready.'  Mr.  Izlar  was  then  Informed  by 
the  sheriff  that  he  would  be  allowed  until  1 
o'clock  to  comply,  whereupon  he  requested 
that  the  time  be  extended  till  2  o'clock,  which 
request  was  promptly  granted.  Mr.  Izlar  then 
attempted  to  communicate  with  Simon  Brown 
(by  telegraph),  who  had  gone  to  Savannah, 
Ga..  and  failed  to  get  an  answer  by  the 
time  the  hour  for  a  resale  of  the  property 
had  arrived.  While  Mr.  Izlar  was  awaiting 
communciatiOQ  with  Simon  Brown,  be  en- 
deavored to  make  some  arrangement  with 
Mr.  O.  Duncan  Bellinger,  one  of  the  attor- 
neys for  a  majority  of  the  judgment  cred< 
Itors;  but  in  the  effort  he  was  tmsaceessful, 
about  the  details  of  which  there  is  also  much 
conflicting  testimony.  From  the  view  I  take 
of  the  case,  these  details  are  Immaterial. 
They  are  only  important  as  showing  that 
Mr.  Izlar  tried  in  good  faith  to  comply  with 
his  bid  at  the  very  time  he  was  trying  to 
communclate  with  Simon  Brown.  It  may  be 
important  to  state  In  this  connection  that 
Mr.  Izlar  claims  to  have  drawn  and  tender- 
ed to  the  sheriff  a  draft  on  Simon  Brown  to 
the  amount  of  his  bid,  to  the  amount  of  the 
judgments  and  cost  against  the  defendant 
company.  Frbm  the  testimony  of  the  sheriff, 
who.  it  seems,  was  wholly  Impartial  in  the 
matter,  and  the  testimony  Of  Mr,  Bellinger 
and  Mr.  Patterson,  I  am  of  the  opinion  that 
no  draft  was  actually  drawn  or  tendered, 
but  that  an  offer  eo  to  do  was  made,  and  the 
offer  was  declined,  unless  the  bank  would 
cash  the  same  when  executed.  I  am  strength- 
ened in  this  view  from  the  fact  that  no  such 
draft  was  offered  in  evidence,  nor  was  its 
al>8ence  in  any  way  accounted  for  after  the 
fact  had  been  controverted.  Having  said 
this  much,  I  think  it  due'  to  Mr.  Bellinger 
to  state  that  his  actions  in  the  matter  of  the 
attempted  negotiations  have  Impressed  nie 
with  the  fact  that  he  did  all  that  he  reason- 
ably could,  and  possibly  more  than  be  was 
called  upon  to  do,  in  his  efforts  to  facilitate 
and  assist  Mr.  Izlar  in  raising  the  money 
with  which  to  comply  with  his  bid;  and  the 
charge  that  be  and  otber  attorneys  repre- 
senting the  several  judgment  creditors  ex- 
erted any  improper  influence  over  the  sheriff 
in  reselling  the  property  is  to  my  mind  total- 
ly at  variance  with  their  actions  in  the  mat- 
ter. Mr.  Brown's  counsel  having  failed  to 
hear  from  him  within  the  time  allowed  by 
the  sheriff,  and  having  failed  to  perfect  an 
adjustment  satisfactory  to  tbe  oppo&lng  coun- 
sel, the  sheriff  proceeded  to  resell  the  prop- 
erty, giving  notice,  in  accordance  with  the 
statute,  that  the  sale  was  at  the  risk  of  tbe 
former  purchaser.  At  this  sale,  tbe  proper- 
ty was  Btm(^  off  to  the  defendant  C  M. 
Hlers,  for  the  sum  of  one  thousand  and  twen- 
ty-one dollars,  a  depreciation  of  four  hun- 
dred and  eighty-nine  dollars.  Before  the  de- 
fendant Hlers  had  complied  with  his  liid, 
and  before  tbe  sheriff  had  executed  Ihe  title 
deed  to  him,  communication  bad  been  had 
with  the  plaintiff.  Simon  Brown;  and.  as  a 
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result,  parties  Interested  in  Brown's  pur- 
chase notlfled  the  sheriff,  before  the  bonrs  of 
sale  had  expired,  that  they  were  ready  to 
comply  with  Mr.  Izlar's  bid,  and  objecting 
to  the  sherifTB  executing  a  deed  to  the  de- 
fendant Hiers;  and  later,  but  still  before 
any  deed  had  been  executed  to  Hlers  or  any 
money  paid  on  account  of  his  bid,  a  tender  of 
the  amount  covering  the  judgment  was  made 
to  the  sheriff,  the  party  claiming  authority 
to  receipt  to  the  sheriff  for  the  excess  above 
the  Judgment  on  behalf  of  tbe  defendant 
company.  At  this  time  a  demand  that  a  deed 
be  executed  to  Brown  was  also  made.  After 
some  d^beration  on  the  part  of  the  sheriff, 
he  cimcluded  tliat  he  was  legally  bound  to 
execute  titles  to  Hiers.  and  accor^r^ly  did 
so,  upon  Biers'  complying  wltb  his  said  bid. 
TTiran  this  state  of  facts,  this  suit  is  brought 
for  the  purpose  of  setting  aside  the  deed  to 
Biers,  and  requiring  the  sheriff  to  execute  a 
deed  to  Simon  Brown  upon  his  compliance 
with  his  said  bid.  The  issue,  then,  is,  who 
has  a  right  to  a  deed  to  tiie  premises,  the 
plaintiff,  Simon  Brown,  or  the  defendant  C. 
M.  Hlers? 

"It  Is  forcibly  contended  on  the  part  of  the 
attorneys  of  Hlers  that  the  statute  law  of 
the  state  regulating  sheriffs*  sales  under  ex- 
ecutions  is  mandatory;  and,  tbe  sheriff  hav- 
ing simply  complied  with  the  mandate  of 
the  statutes,  It  follows  as  a  legal  sequence 
that  the  deed  to  Hlers  must  stand.  The  sec- 
tion of  the  statutes  referred  to  Is  2121,  and 
reads:  'Every  sheriff's  sale  made  by  virtue 
of  tbe  directions  of  an  execution  shall  be  for 
cash;  and  If  the  purchaser  shall  fall  to  com- 
ply with  the  terms  aforesaid,  the  sheriff  shall, 
proceed  to  resell  on  the  same  day,  If  prac- 
ticable, and  if  not  on  the  next  succeeding 
sale  day,  making  In  every  such  case  a  proc- 
lamation he  is  reselling  at  the  risk  of  such 
defeultlng  former  purchaser.'  There  Is  no 
donbt  of  the  fact  that  the  defendants  have 
a  strong  legal  position,  and  I  am  free  to  ad- 
mit that  I  have  been,  and  am  still,  very  much 
impressed  wtth  Its  force.  But  still,  on  the 
other  hand,  I  urn  more  Impressed  with  tbe 
plaintiff's  equity.  Under  a  strict  construction 
of  the  statute,  we  are  called  upon  to  decree 
that  he  Is  what  tbe  statute  terms  'a  default- 
ing pnrctiaser,'  when  the  facts  show  that  be- 
fore the  legal  hours  of  sale  had  elapsed,  and 
before  the  second  purchaser  Imd  paid  any 
money,  and  before  tbe  sheriff  had  executed 
a  deed,  taking  tbe  title  out  of  the  Judgment 
debtor  (the  Barnwell  Manufacturing  Compa- 
ny), we  find  the  plaintiff  actually  knocking 
St  the  door  of  the  sheriff's  office,  and  de- 
manding ttiat  he  be  permitted  to  comply 
^th  his  bid,  asking  that  he  be  not  consider- 
ed In  default,  and  not  only  lose  advantage 
of  his  purchase,  but  that  be  be  required  to 
pay  the  sum  of  four  hundred  and  eighty-nine 
dollars,  the  difference  between  Brown's  bid 
and  that  of  Biers.  I  cannot  believe  the  gen- 
eral aaaembly  of  9outh  Carolina  intended  any 
mob  consti^ctlon  ahoold  be  put  upon  the 
T.248,B.no.2— IS 


statute.  The  statute  was  intended  to  correct 
the  evil  of  sham  bids  and  those  of  parties 
who  bid  at  such  sales  with  a  view  to  post- 
pone the  time  when  a  change  of  the  posses- 
sion of  the  premises  is  to  take  place.  It  was 
not  Intended  to  prevent  a  bona  fide  purchas- . 
er  from  receiving  title  because  be  was  not 
prepared  to  comply  with  bis  bid  at  the  mo- 
ment the  hammer  fell  to  'shell  out  the  cnsb.* 
In  this  day  of  banks,  drafts,  and  checks, 
it  la  not  to  be  expected  ttiat  a  bidder  at 
sheriffs'  sales  should  be  laden  down  with 
rolls  of  currency  with  which  to  comply  with 
his  bid.  It  Is  not  progressive  and  in  keeping: 
with  the  spirit  of  the  age.  It  Is  aot  (Hiulta- 
ble.  We  have  not  been  cited  to  any  author- 
ity directly  In  point,  nor  have  we  been  en- 
abled to  find  any.  Tbe  nearest  approach  la 
the  ease  of  Yates  v.  Gridley.  16  S.  C.  503. 
Tbe  court  In  tliat  case  say:  'The  land  was 
sold  on  salesday  in  December,  the  terms  be- 
ing cash,  snfflelent  to  pay  costs  and  dls* 
bursements  of  sol^  and  the  balance  on  a 
credit  of  one  yrar,  and,  upon  fallui»  by  pur- 
chaser to  comply,  then  an  immediate  adver- 
tisement for  re-sale  on  the  next  salesday,  or 
upon  some  convenient  salesday  thereafter  at 
the  risk  of  the  former  purchaser.*  It  seema 
tliat  the  appellant  did  not  comply  on  the  day 
of  sale  in  Deceml>er,  but  d]d  comply  during 
the  montb  of  January  thereafter,  and  the 
clerk  executed  titles.  'Why  compliance  was 
not  made  on  the  day  of  sale  does  not  fully 
appear.  If  appellant  refused  to .  comply  or 
was  wholly  at  fault,  she  could  not  have  de- 
manded thereafter  a  specific  performance. 
Seymour  v.  Preston,  Spears,  Bq.  486.  But, 
in  the  absence  of  fraud  or  collusion,  we  do 
not  think  that  a  failure  to  comply  literally 
with  the  terms  of  sale  as  to  cash  payment, 
tbe  moment  the  hammer  falls.  Is  such  fail- 
ure In  Itself  as  will  tat  every  case  forfeit  the  ^ 
bid.*  *It  does  not  appear,  however,  that  the' 
conveyance  from  the  clerk  has  been  set  aside 
for  fraud,  but  solely  upon  tbe  ground  that 
the  terms  of  sale  as  to  tbe  payment  of  the 
cash  portion  immediately  upon  tbe  sale  were 
not  complied  with.  We  do  not  tlilnk  thiat 
fact  In  Itself,  unexplained,  when  these  terms 
were  complied  with  within  so  short  a  time 
afterwards,  as  above,  were  sufficient  to  an- 
nul the  clerk's  deed.' 

"It  Is  therefra-e  ordered  that  the  deed  ex- 
ecuted by  the  defendant  J.  W.  Lancaster,  as 
sheriff  of  Barnwell  county,  be  set  aside,  upon 
the  plalntiCTs,  Simon  Brown's,  paying  to  said 
sheriff  the  sum  of  fifteen  hundred  and  ten  dol- 
lars, the  amount  of  his  said  bid;  and,  upon 
his  failure  so  to  do  upon  proper  demand,  tbe 
complaint  In  this  case  be  ^smlssed.  It  is 
further  ordered  that,  upon  the  payment  by 
said  plaintiff  of  the  sum  of  fifteen  hundred 
and  ten  dollars,  the  said  J.  W.  Lancaster,  as 
sheriff  of  Barnwell  county,  Is  hereby  ordered 
and  directed  to  execute  and  deliver  to  the  said 
plaintiff,  Simon  Brown,  and  his  heirs  and  as- 
signs, forever,  a  proper  deedof  conveyance  of 
the  premises  described  In  tbe  plaintiff's  cwn* 
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plaint.  It  is  further  ordered  that  in  the  event 
that  the  said  piaintiff,  Simon  Brown,  comply 
with  the  terms  of  this  decree,  the  said  sheriff 
is  hereby  directed  and  ordered  to  refund  or 
repay  to  the  said  defendant  C.  M.  Hiera  the 
sum  of  one  thousand  and  twenty-one  dollars, 
the  amount  paid  by  said  Hiers  on  account  of 
his  said  purcliase." 

Defendants'  exceptions  were  as  follows: 
"(1)  That  his  honor,  the  presiding  Judge, 
erred  in  finding  as  matter  of  fact  that  'before 
the  defendant  Hiers  had  complied  with  hla 
bid,  and  before  the  sheriff  had  executed  the 
title  deed  to  him,  communication  had  been 
had  with  the  plaintiff,  Simon  Brown;  and, 
as  a  result,  parties  interested  in  Brown's  pur- 
chase notified  the  sheriff,  before  the  legal 
hours  of  sale  had  expired,  that  they  were 
ready  to  comply  with  Mr.  Izlar'a  bid,  and  ob- 
jected to  the  sheriff's  executing  a  deed  to  the 
defendant  Hlers,*— whereas  it  appears  from 
the  testimony,  and  his  honor  should  have 
found,  that  the  defendant  Hlers  complied  with 
his  bid  immediately  after  the  sale,  and  had 
settled  with  the  sheriff  and  Judgment  cred- 
itors by  payment  before  the  plaintiff  or  his 
representatiye  notified  the  sheriff  that  he  was 
ready  to  comply  with  Mr.  Izlar's  bid.  (2) 
That  his  honor,, the  presiding  Judge,  erred  in 
finding  as  matter  of  fact  that  'before  any 
deed  had  been  executed  to  Hlers,  or  any 
money  i>aid  on  account  of  his  bid,  a  tender 
of  the  amount  covering  the  Judgments  was 
made  to  the  sheriff,  the  parties  claiming  au- 
thority to  receipt  to  the  sheriff  for  the  excess 
above  the  Judgments  on  behalf  of  the  de- 
fendant comimny.'  0)  That  his  honor,  the 
presiding  Jndge,  erred  in  finding  as  matter  of 
fact  that  before  the  legal  hours  of  sale  had 
elapsed,  and  before  the  second  purchaser  bad 
paid  out  any  money,  and  before  the  sheilff 
had  executed  a  deed  taking  title  out  of  the 
Judgment  debtor  (the  Barnwell  Manufactur- 
ing Company,  we  find  the  plaintiff  actually 
knocking  at  the  door  of  the  sheriff's  oMce, 
demanding  that  he  be  permitted  to  comply 
with  his  bid.'  (4)  That  his  honor,  the  pre- 
siding Judge,  having  fotmd  as  matter  of  fact 
'that  Mr.  Izlar  did  not  know  at  the  time  he 
bid  off  the  property  in  whose  name  it  was  de- 
aired  the  titles  should  be  made,'  erred  in  not 
further  finding  as  matter  of  fact  that  there 
was  no  sufficient  memorandum  in  writing 
made  by  the  sheriff  at  the  time  of  the  sale 
showing  the  plaintiff  to  be  the  purchaser. 
(5)  That  bis  honor,  the  presiding  Judge,  erred 
In  finding  as  matter  of  fact  that  the  bid  made 
at  the  first  sale  by  Mr,  Izlar  was  the  bid  of 
the  plaintiff,  no  memorandum  in  writing  to 
that  effect  having  been  made  at  the  time  of 
the  bid.  (6)  That  bis  honor,  the  presiding 
Judge,  erred  in  not  finding  as  matter  of  fact 
that  there  was  no  tender  made  of  the  amount 
bid  by  Mr.  Izlar.  either  on  the  part  of  the 
plaintiff  or  his  representatives,  (7)  That  his 
bonw,  the  presiding  Judge,  erred  in  holding 
and  condudlng  as  matter  of  law  that  the 
lAiintUC  had  until  the  expiratloD  of  the  legal 


hours  of  sale  within  which  time  to  comply 
with  the  bid  made  by  Mr.  Izlar.  (8)  That  his 
honor,  the  presiding  Judge,  erred  In  holding 
and  condading  as  matter  of  law  that  the 
plaintiff  still  had  the  right  to  comply  with 
the  bid  made  by  Mr.  Izlar  after  the  property 
had  been  struck  off  to  a  M.  Hlers,  the  pur- 
chaser  at  the  resale;  whereas  his  honor 
should  have  concluded  that  the  purchaser  at 
the  resale  acquired  an  Inchoate  title  in  tbe 
land  by  virtue  of  his  bid  and  its  acceptance 
by  the  sheriff,  which  could  not  be  defeated 
by  the  purchaser  at  the  first  sale  then  com- 
plying with  his  bid.  (9)  That  his  honor,  tbe 
presiding  Judge,  erred  in  holding  and  con- 
cluding as  matter  of  law  that  the  purchaser 
at  the  first  sale  bad  the  right  to  comply  with 
his  bid  at  any  time  before  the  execution  of  the 
sheriff's  deed  to  the  purchaser  at  the  resale. 
(10)  That  bis  h(mor,  the  presiding  Judge,  etr- 
ed  in  holding  and  concluding  as  matter  of 
law  that  an  offer  to  give  a  check  or  draft  on 
some  private  party  or  corporation.  Instead  of 
1^1  tender,  in  payment  of  the  amount  bid, 
amounted  to  a  bona  fide  compliance  or  at- 
tempt to  comply  with  said  bid,  as  required 
by  section  2121  of  the  Revised  Statutes.  (11) 
That  his  honor,  the  presiding  Judge,  erred  in 
not  concluding  as  matter  of  law  that  tbe 
plaintiff  waived  any  right  to  comply  with  Mr. 
Izlar's  bid  after  two  o'clock  on  tbe  day  of 
sale:  bis  honor  having  found  as  matter  of 
fact  that  Mr.  Izlar  requested  tliat  that  time 
be  allowed  him  within  which  to  arrange  to 
comply  with  said  bid  before  the  resale.  (12) 
That  bis  honor,  the  presiding  Judge,  erred  in 
holding  and  concluding  as  matter  of  law  that 
section  2121  of  the  Revised  Statutes  of  189:1 
Is  not  mandatory  In  requiring  the  sheriff  to 
resell  on  the  same  day,  at  the  request  of  tbe 
piaintiff  in  execution.  (13)  That  his  honor, 
the  presiding  Judge,  erred  in  not  finding  as 
matter  of  fact  that  the  sheriff  was  required 
by  tbe  plaintiff  In  execution  to  resell  on  the 
same  day  if  the  purchaser  did  not  comply 
with  the  terms  of  the  sale,  and  in  not  conclud- 
ing as  matter  of  law  that  the  resale  by  the 
sheriff  on  the  same  day  as  the  first  sale  was 
authorized  by  section  2121  of  the  Berlsed 
Statutes." 

Patterson  &  Holman  and  Bellii^er,  Town- 
send  &  O'Banuon,  for  appellants.  L.  T.  Islar 
and  RobL  Aldrlcb,  for  respondent 

GARY,  J,  The  facts  In  this  case  are  fully 
set  forth  in  the  decree  of  his  honor,  tbe  cir- 
cuit Judge,  which,  together  with  the  appel- 
lants* exceptions,  will  be  Incorporated  in  the 
report  of  tbe  case.  The  exceptions  will  not 
be  considered  In  the  order  In  which  tiiey  are 
numbered  In  the  case. 

The  fourth  and  fifth  exceptions  ratee  the 
question  that  there  was  no  memorandum  In 
writing  made  by  the  sheriff  showing  that  tbe 
plaintiff  was  the  purchaser  of  the  property. 
When  the  plaintiff  offered  his  testimony  rela- 
tive to  the  sale  of  tbe  pnq;>erty,  the  defcnd- 
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ants  had  tlie  right  to  Object  to  each  testiiuonr, 
unJess  In  writing,  and  to  demand  production 
of  the  BtaerUTs  sales  book.  Daniel  t.  Uarley, 
3  Strob.  234.  Witnesses,  however,  were  allow- 
ed to  testify,  without  objection,  to  such  facts 
as  were  required  by  law  to  be  entered  In  the 
dierlff's  sales  book;  ,and  appellants  thereby 
waived  their  right  to  object  to  such  testi- 
mony, on  the  ground  that  It  was  obnoxious  to 
the  statute  of  franda. 

A  careful  consideration  of  the  decree  of  the 
circuit  Judge  satisfies  us  that  the  seventh, 
eighth,  ninth,  and  tenth  exceptions  were  tak- 
en under  a  misapprehension  of  said  decree. 
The  language  of  the  circuit  Judge  was  intend^ 
ed  merely  to  Illustrate  the  spirit  of  oar  stat- 
ute relating  to  resales  by  sheriffs. 

We  cannot  sustain  the  point  for  which  the 
appellants  contended  in  the  eleventh  excep- 
tion. Mr.  Izlar  was  anxious  to  get  as  much 
time  as  possible  within  which  to  comply  with 
the  terms  of  sale,  but  there  was  no  testimony 
showing  that  he  intended  to  abandon  any  of 
his  client's  rights.  If  the  act  of  the  sheriff 
In  reselling  the  property  was.  under  the  clr- 
cnmstanccfl,  an  nnreasonaNe  «>xerciBe  of  the 
discretion  allowed  him,  then  all  the  proceed- 
ings subsequent  to  the  time  when  the  prop- 
erty was  bid  off  by  Mr.  Izlar,  as  attorney  for 
Simon  Brown,  were  null  a^d  void,  and  there- 
fore the  exceptions  raising  questions  of  fact 
as  to  wliat  took  place  after  the  property  was 
resold  corld  have  no  effect  in  determlQlug  the 
rights  of  the  parties  to  tills  action. 

We  come  now  to  a  consideration  of  thp 
twelfth  and  thirteenth  exceptions,  which  raise 
the  main  question  in  the  case.  Section  2121 
of  the  Revised  Statutes  provides:  "Every 
sheriffs  sale  made  by  virtue  of  the  directions 
of  an  execution  shall  be  for  cash;  and  If  the 
purchaser  shall  fail  to  comply  with  the  terms 
aforesaid,  the  sheriff  shall  proceed  to  resell  at 
the  risk  of  the  defaulting  purchaser,  either 
on  the  same  or  some  subsequent  sale  day.  as 
the  plaintiff  may  direct;  and  In  the  absence 
of  any  direction  by  the  plaintiff  the  sheriff 
shall  80  rasell  on  the  same  day,  if  practicable, 
and  If  not,  on  the  next  succeeding  sale  day, 
making.  In  every  Bucb  case,  proclamation 
that  he  Is  reselling  at  the  risk  of  such  de- 
faulting former  purchaser."  The  sheriff  rep- 
resents, in  such  cases,  thr  creditor,  debtor, 
and  purchaser,  and  he  must  act  In  such  a  man- 
ner as  best  to  subserve  the  interests  of  all 
such  parties.  Farr  v,  Sims,  Rich.  Eq.  Gas. 
122.  The  facts  In  this  case  show:  (1)  That 
the  property  was  bid  off  In  good  faith,  by  Mr. 
Izlar,  as  attorney  for  Simon  Brown;  (2)  that, 
at  the  time  that  the  property  was  resold,  he 
was  making  efforts  to  comply  with  said  bid: 
<3)  that,  before  the  legal  hours  of  sale  ex- 
pired, be  bad  made  arrangements  to  comply 
with  the  terms  of  sale.  Mr.  Izlar  had  bid  off 
pmperty  on  other  occasions,  and  was  aUowed 
to  pay  for  It  with  his  check.  No  question  was 
made  as  to  his  high  character  and  financial 
standing.  Under  all  the  circumstances,  it 
seems  to  this  comt  that  the  sheriff  should 


have,  at  least,  allowed  the  attorney  all  the 
time  possible  before  the  expiration  of  the 
legal  hours  of  sale,  on  the  day  when  the 
property  was  sold,  for  complying  with  his  bid; 
especially  when  the  attorney  was  taken  by 
surprise  by  the  requirement  of  strict  com- 
pliance with  the  terms  of  sale.  We  are  there- 
fore <a  opinion  that  the  second  sale  of  the 
property  was  null  and  void.  It  should  also 
be  remembered  that  the  hasty  action  of  the 
sheriff  in  reselling  the  property  caused  It  to 
bring  nearly  $500  less  than  the  amount  for 
which  It  was  first  sold. 

The  conclusion  at  which  this  court  has  ar- 
rived renders  It  unnecessary  to  consider  the 
first,,  second,  third,  and  sixth  exceptions, 
which  only  relate  to  matters  occurring  after 
the  resale  of  the  property. 

It  Is  therefore  the  Judgment  of  this  court 
that  the  Judgmoit  of  the  circuit  court  be  af- 
firmed. 


(«  S.  C.  ST4) 
Ex  parte  LANOASTBR  et  &L 

SOUTHERN  MUTUAL  BUILDINa  & 
LOAN  ASS'N  OF  ATLANTA, 
OA..  T.  RYAN  et  aL 

(Simreme  Oonrt  of  South  Carolina.    Bfarch  20. 
1896.) 

Mortgages — Foreclosurr  6aj.b — FiRpBsfor  of 
AoTioH  TO  Sbt  Abidb  Salc— Effeot 

— CstLLIHO  BlDDItTO. 

1.  The  right  of  a  mortgagee  to  confinnatlon 
of  a  sale  under  his  mortgage  is  not  affected 'by 
the  pendency  of  a  separate  action  by  the  mort- 
gagor against  the  purchasers,  to  which  the  mort- 
gaf^ee  was  not  made  a  party,  to  set  aside  tiie 
sale. 

2.  A  sale  on  foreclosure  of  a  mortgage  will 
not  be  set  aside  on  the  ground  that  the  purclia«er 
had  agreed  with  others— who,  wi£h  him,  were 
indorsers  pn  notes  of  the  mortgagor— to  procure 
a  sale  at  a  sam  suflSdent  to  reunDurBe  them  all, 
whereby  such  coindoraera  were  induced  to  re- 
frain from  bidding.  Id  the  absence  of  evidencQ 
that  any  one  was  ready  to  pay  a  greater  sum 
than  that  actually  bid,  and  where  the  only  e-ri- 
dence  that  the  property  was  worth  more  than 
the  amount  bid  was  the  testimony  of  the  mort- 
gagor, and  where  there  was  evidence  that  the 
mortgagor,  prior  to  fhe  sale,  told  the  purchaser 
to  be  present  and  protect  his  own  rights. 

Appeal  from  common  pleas  circnit  court  of 
Barnwell  county;  Ernest  Gary,  Judge. 

Action  by  the  Southern  Mutual  Building  & 
Loan  Association  of  Atlanta,  Ga.,  against  G. 
K.  Ryan  and  others,  to  foreclose  a  mortgage. 
Plaintiff  had  Judgment,  and,  at  a  sale  made 
thereunder,  J.  W.  Lancaster  and  another  l>e- 
came  purchasers.  From  an  order  confirming 
the  sale,  defendant  Ryan  appeals.  Affirmed. 

Robt  Aldrich  and  Bdllnger,  Townsend  & 
O'Bannon,  for  appellant  Patterson  &  Hol- 
man,  for  respondents. 

POPE,  J.  A  decree  was  pronounced  In  tbe 
action  of  the  South^n  Mutual  Building  & 
Loan  Association  of  Atlanta,  6a.,  as  plaintiff, 
against  G.  K.  Ryan,  J.  W.  Lancaster,  B.  T. 
Rice,  and  T.  S.  Oave  &  Bro..  as  defendants, 
dated  6th  December,  1884,  in  the  court  of  cmn- 
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mon  pleas  for  Bamwell  county,  In  this  state, 
requiring  the  master  for  Barnwell  county  to 
sell  a  certain  lot  of  land,  on  wblch  was  lo- 
cated a  block  of  brick  buildings,  as  the  prop- 
erty of  the  defendant  G,  K.  Ryan,  to  pay  two 
mortgages  made  to  the  plalutia,  for  more  than 
$S,000.  and  any  surplus  thereafter  remaining, 
to  l>e  applied  to  the  mortgage  debt  created  by 
the  defendant  G.  K.  Ryan  to  his  codefendants 
J.  W.  Lancaster,  B.  T.  Bice,  and  T.  S,  Care 
A  Bro.,  by  reason  of  their  Indorsement  of 
certain  notes  for  said  O.  K.  Ryan,  and  for  bis 
accommodation.  Such  sale  was  ordered  to 
be  made  on  tbe  first  Monday  of  February 
(which  was  on  the  4th  day  of  that  month), 
1895,  for  one-third  in  cash,  and  tbe  balance 
on  a  credit  of  one  and  two  years,  etc  In 
pursuance  of  this  order,  and  after  a  careful 
compliance  with  Its  terms,  A.  K.  Patterson, 
£sq.,  as  said  master  of  Barnwell  county,  did 
sell  said  block  of  brick  buildings,  and  the 
same  were  Imocked  down  to  J.  W.  Lancaster 
and  A.  F.  Free,  as  the  highest  bidders,  at  the 
price  of  $5,230.  Tbe  said  master  was  paid 
the  one-third  In  cash,  and  the  remaining  two- 
thirds  were  secured  by  the  bond  and  mortgage 
of  the  property  by  J.  W.  I^caster  and  A.  F. 
Free,  and  he  then  delivered  a  deed  to  the  pur- 
chasers. One  of  the  provisions  of  the  decree 
was  that,  upon  tbe  production  by  the  purchas- 
ers at  said  sale  of  the  master's  deed  for  said 
premises,  such  purchasers  should  be  let  into 
possession  of  said  premlises.  J.  W.  Lan- 
caster and  A,  F.  Free  produced  their  deed 
from  the  master  for  the  property,  but  G.  K. 
Ryan  refused  to  yield  possession  to  them. 
Under  these  circumstances,  the  said  Lancas- 
ter and  Free  presented  all  these  facts  to  the 
court  by  their  petition  in  re  the  original  suit 
for  foreclosure;  praying  In  their  petition  that 
the  said  G.  K.  Ryan  be  attached  as  for  a  con- 
tempt of  this  court,  that  tbe  petitioners  be  put 
Into  possession  of  the  premises  bought  by 
them,  and  for  such  other  and  further  relief  as 
might  be  consistent  with  equity,  etc.  This  pe- 
tition was  served  upon  the  said  G.  K.  Ryan, 
together  with  a  written  potice  tbat  tbe  peti- 
tioners, upoQ  such  petition  and  the  judgment 
and  record  in  tbe  case  of  Southern  Mutual 
Building  &  Loan  Association  against  G.  K. 
Ryan,  would  move  before  Judge  Kmest  Gary, 
at  his  chambers,  in  Walterboro,  S.  C,  on  tbe 
2lBt  day  of  February.  1895,  at  12  o'clock  m.,  or 
as  soon  thereafter  aa  counsel  could  be  beard, 
for  an  order  to  have  the  said  G.  K.  Ryan  at- 
tached as  for  a  contempt  of  court,  in  refus- 
ing to  let  the  [>etitloners  into  possession  of  the 
lots  deBcril>ed  in  the  petition  upon  the  demand 
being  made  for  the  same,  and  upon  the  produc- 
tion of  the  master's  deed  Cor  said  lot.  and  for 
an  order  to  have  the  petitioners  put  into  pos- 
session of  the  said  premises,  and  for  such  oth- 
er and  further  relief  as  to  the  court  should 
seem  meet  and  proper  in  the  premises.  To 
this  petition  G.  K.  Ryan  made  a  return  that  no 
order  of  court  requiring  him  to  yield  posses- 
sion of  said  lots  to  purchasers  at  the  master's 
sale^  and  upon  tlu  production  of  the  master's 


deed  to  said  lots  of  land,  had  ever  been  ex- 
hibited to  him;  that  the  sale  under  which  |>etl'- 
tioners  claim  their  title  was  a  fraudulent  sale, 
as  he  is  informed,  and  is  null  and  void,  by 
reason  of  an  agreement  entered  into  between 
tbe  purchasers,  J.  W.  Lancaster  and  B.  I. 
Rice  and  T.  S.  Cave,  whereby  they  and  others 
were  precluded  from  bidding;  tbat  the  said 
O.  K.  Ryan  has  begun  an  action  In  tbe  court 
of  common  pleas  (wblch  is  now  pending)  to 
set  aside  said  sale,  and  to  vacate  and  annul 
their  title  deed,  and  that  a  copy  of  the  com- 
plaint In  said  action  begun  by  the  said  B.  T. 
Rice  and  T.  S.  Cave  is  set  up  in  said  petitlcm; 
tbat  the  allegationa  and  statements  therein 
were  derived  from  said  parties,  and  the  reason 
why  he  does  not  present,  along  with  this  re- 
turn, an  aifidavlt  or  affldavits  embodying  the 
statement  of  B.  T.  Rice  and  T.  S.  Cave,  Is 
because  they  refused  to  give  them,  on  an  appli* 
cation  to  them  therefor.  The  complaint  refer* 
red  to  in  tbe  return  of  G.  K.  Ryan  sets  out  all 
the  history  of  the  original  action,  substan- 
tially as  set  forth  by  petitioners,  except  tbat  it 
alleges:  Tbat,  prior  to  tbe  institution  of  (he  ac- 
tion for  foreclosure  of  the  two  mortgages  held 
by  the  Southern  Mutual  Building  &  Loan  As- 
sociation, J.  W.  Lancaster  informed  B.  T. 
Rice,  who  was  a  co-indorser  with  him  for  Q. 
K.  Ryan,  that  be  had  made  his  arrangements 
to  buy  the  said  property  at  said  sale  In  fore- 
closure, and  tbat  he  would  make  It  bring 
enough  to  satisfy,  not  only  the  debts  due  to  the 
plaintiffs  in  the  foreclosure  suit,  but  also  tbe 
amount  fqr  which  they  were  liable  as  indore- 
ers,  and  that  he  need  uQt  give  himself  any 
further  concern  about  It,  or  words  to  that  ef- 
fect; and  he  Is  informed  that  J.  W.  Lancaster 
had  a  similar  understanding  with  T.  8.  Cave 
&  Bro.  That  the  sale,  as  made,  was  for  an 
amount  less  than  sufficient  to  pay  all  the 
mortgages  as  agreed,  and  was  only  sutUcient 
to  pay  the  amount  due  the  Southern  Mutual 
Building  &  Loan  Association  mortgages.  That 
after  the  sale  to  Lancaster  and  Free,  Lan- 
caster refused  to  carry  out  his  previous  ar- 
rangements with  B.  T.  Rice  and  T.  8.  Cave, 
and  declared  that  he  would  still  hold  them 
liable  as  co-lndorsers,  along  with  himself  and 
others,  on  the  notes  of  G.  K.  Ryan  discounted 
by  the  banks  at  Barnwell,  and  that,  when  B. 
T.  Rice  and  T.  S.  Cave  threatened  to  impeach 
the  sale  and  set  it  aside,  then  tbe  said  J.  W. 
Lancaster  entered  into  a  written  agreement 
whereby  he  released  said  Rice  and  Cave  from 
any  liability  as  co-indorsera  on  G.  K.  Ryan's 
paper  (notes).  That  said  sale  of  the  pn^erty 
was  for  less  than  its  value,  and  be  Is  In- 
formed that  B.  T.  Rice.  T.  S.  Cave,  and  oth^ 
were  deterred  from  competing  at  said  sale, 
and  thereby  making  the  property  brln^  Its 
true  value,  by  reason  of  the  existence  of  said 
agreement  between  said  J.  W.  Lancaster  with 
B.  T.  Rice  and  T.  8.  Cave,  which  agreement 
was  known  to  others  besides  the  parties 
themselves.  And,  in  the  prayer  of  the  com* 
plaint.  Judgment  is  asked  declaring  such 
Judgment  null  and  Told,  tbat  tbe  title  deed 
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be  cancded,  tbat  the  premlBei  be  resold,  and 
tor  micb  other  relief,  etc;  At  the  hearing  of 
the  motion  for  this  sale,  bis  honor,  Judge  Br- 
nen  Gair,  passed  the  following  order:  "The 
matter  having  come  on  to  be  heard  porBoant 
to  notice,  and  after  hearing  the  petition,  re- 
torn,  and  affldaTlts  read,  and  hearing  Mr. 
Patterson  for  the  motion,  Bfr.  Townsend.  con- 
tra: Ordered,  that  the  hearing  of  this  mo- 
tion be  continued  on  til  the  coming  In  of  the 
master's  report  of  sale.  It  is  further  order- 
ed that  It  be  referred  to  Hon.  A.  H.  Patter^ 
son,  master,  as  special  referee,  to  take  the 
affldaTlts  of  B.  T.  Rice  and  X.  S.  Cave,  to  be 
need  on  behalf  of  the  respondent  at  the  hear- 
ing of  this  motion,  under  section  402  of  the 
God&  It  Is  further  ordered  tbat  in  the  mean- 
time, and  until  the  further  order  of  this  court, 
W.  Gilmore  Simms,  Esq.,  clerk  of  this  court,  be, 
and  is  hereby,  appointed  recelrer  to  collect  the 
rents  <rf  the  premises  mentioned  In  the  peti- 
tlon,  and  bold  the  same  subject  to  the  order 
of  this  court."  At  the  coming  In  of  the  mas- 
ta'K  report  on  sales,  hereinafter  set  out,  at 
the  March,  189S,  term  of  the  court  of  com- 
mon pleas,  the  matter  came  np  In  a  motion  to 
eonflrm  said  report  O.  K.  Byan  resisted  the 
motfon  on  the  matters  set  out  In  his  return 
In  his  comidalnt  in  his  action  against  J.  W. 
Lancaster  and  A  F.  Free,  and  the  testimony 
of  B.  T.  Bice  and  T.  S.  Cave.  On  the  other 
side,  the  atttdaTlts  of  J.  W.  Lancaster,  A  F. 
Free.  T.  J.  Bi^UHi,  and  a  lett«  from  Q.  K. 
Ryan  to  J.  W.  lAucaster  on  Sd  February, 
18U6,  were  submitted.  In  addition  to  their 
previous  idiowlng.  Judge  Ernest  Gary  then 
passed  the  ftrilowlng  orO/a:  "On  reading  and 
filing  the  report  the  master  on  the  report 
of  sales  herein,  and  after  hearing  argument, 
on  the  first  part,  of  Messrs.  Patterscm  &  Hol- 
man,  for  a  confirmation  of  said  rqM»i,  waA 
Measra.  BobL  Aldrlch.  Esq.,  and  Bellinger, 
Townsend  &  O'Bannon,  against  the  confimia- 
tlon.  It  is  ordered  ami  adjudged  that  the  re- 
p«t  of  the  master  be,  and  the  same  is  hereby, 
amfirmed,  and  made  the  Judgment  of  this 
court,  The  said  G.  K  Ryan  having  given 
noUce  of  his  intttition  to  appeal  to  the  so- 
preme  court  from  this  ordw,  it  is  directed 
that  tbe  order  appcHntlng  W.  Gilmote  Simms 
receive-  be  «»tinaed,  pending  raid  appeal,  to 
coUect  the  rents  of  the  propnty." 

G.  K.  Ryan  appeals  upon  these  grounds: 
(1)  His  honor  erred  in  confirming  the  r^rt 
of  aale^  because  the  evidence  showed,  and  his 
honor  erred  In  not  finding  as  a  matter  of 
fSurt,  tbat  there  was  an  agreement  between 
.  the  vorebaaen  and  other  parties,  prior  to  the 
foreclosnre  sale,  which  had  the  effect  of  chill- 
ing tbe  bidding  and  preventing  fair  competl* 
ttan.  (2)  Because  the  evidence  diowed,  and 
hli  honor'  erred  In  not  finding  as  a  matter  <a 
fut,  tihat  other  partlefe,  to  wit,  B.  T.  Bice, 
and  T.  8.  Oave,^  would  have  made  the  prop- 
er^  bring  a  hlghsr  price  but  for  the  agree- 
ment made  with  them  prior  to  raid  sale,  by 
tha  parchasCT,  (reqMmdent  herebi),  that  be 
wndd  make  flie  property  bring  a  hli^ier  ^lee 


than  it  sold  for,  which  agreement  he  failed  to 
keep,  and  of  which  the  appellant  had  knllw^■ 
edge,  and  by  which  the  propmty  of  the  ap- 
pellant was  sacrificed.  (S>  Because  It  was 
error  of  law  In  tbe  presiding  Judge  to  con- 
firm tbe  report  of  the  sale  when  there  was  a 
regular  action  pending  to  set  aside  said  aale 
on  tbe  ground  of  fraud  and  chilling  the  bid- 
ding. 

So  far  as  the  third  ground  <Mt  appeal  is 
concerned,  we  do  not  see  that  his  honor  erred 
in  confirming  this  report  because  action  >Qt 
Byan  v.  Lancaster  and  Free  was  pending  to 
set  aside  the  sale.  How  could  tbe  appellant 
seek  to  divwc  vested  rights  of  the  Southern 
Mutual  Building  &  Z<oan  Association  in  the 
bid  of  Lancaster  and  Free,  whai  such  aa- 
sodatlon  was  not  a  par^  to  such  new  ac- 
tion of  G.  K.  Ryan?  It  is  true,  an  amend- 
ment might  have  been  made  to  Ryan's  new 
actlw,  by  which  tUs  bidldlng  and  loan  asao- 
clatl<m  might  have  been  made  parties;  but 
we  could  not  undertake  to  say  that  such  as* 
sodatlon  might  not  have  snceestfully  derived 
the  right  of  said  Ryan,  In  a  new  action,  to 
main  them  parties  defendant  thereto.  Wo 
express  no  opinion  one  way  or  the  othor  as 
to  this  tigtit  ot  amendment,  but  certain  it  is 
that  under  the  compbdnt  of  Ryan,  aa  it 
here  appears,  this  was  not  emn-  In  Judge 
Gary. 

We  win  consldw  the  first  and  second 
grounds  of  aiqwal  together,  for  etrnvenience. 
At  the  outset,  we  may  remaric  that  we  have 
given  the  matter  careful  con^ontlon;  for, 
if  there  Is  a  matter  that  more  concerns  jus-, 
tlee  than  another.  It  te  that  duty  at  courts 
to  prevent  Imposition  upon  the  unfortunate, 
and  whatever  wrongdoing,  such  as  fraudu- 
lent contribations  to  chlU  or  stifle  &lr  com- 
petition at  Judicial  rales.  Is  made  to  8]K>ear. 
Instantly  a  duty  Is  laid  upon  courts  to  root 
It  out  to  lay  it  bare,  and  to  set  It  aside. 
Our  deciskms  are  squarely  np  to  duty  In  this 
instance,  HamUton  v.  Hamilton,  2  Rich.  Eq. 
S55;  Barrett  v.  Paper  Ca.  IS  8.  a  15S; 
Hemdon  v.  Gibson,  88  S.  a  857,  17  &  B. 
145.->may  be  dted  In  Dlustration  of  this 
truth.  But,  while  courts  should  be  stem  In 
the  punishment  of  wrong,  th^  should  be 
quite  as  fearless  In  the  protection  pf  Inno- 
cence, when  arch  a  charge  is  made  without 
sufficient  grounds  tter^br.  We  have  been 
struck  with  the  absence,  In  aU  these  writ- 
ten statements  rdatlng  to  the  sale  as  made 
by  the  msster,  of  any  Inftnrmation  tbat  any 
■single  individual  or  Individuals  stood  ready 
to  pay  one  dollar  more  for  this  property  than 
was  bid  by  J.  W.  Lancaster  and  A  F.  Free; 
and  it  Is  equally  patent  fbentnm  tbat  tbe 
only  person  who  statei  Uiat  tbe  property 
was  worth  more  than  was  bid  Is  Mr.  O.  K. 
Ryan  himself,  while,  on  the  other  hand,  Mr. 
Bolton  rays  it  brought  Ite  full  value,  aa  do 
also  Mr.  Lancaster  and  Mr.  Free.  Tben  la 
another  dmnmatance  apparent  In  these  state- 
ments,—41ut  Uie  only  reason  aralgned  by  B. 
T.  Rice  and  T.  B.  Cl^ve  for  looUng  aftra-  Oie 

Digitized  by  Google 


J98 


24  SOUTHBASTEBN  BBPOBTBB. 


sale  was  to  try  and  make  the  property  bring 
a  sufflclent  Bum  to  save  tbem  harmlesa  as 
Mr.  Ryan's  fndorsers;  not  that  they  regard- 
ed the  property,  In  itself,  valuable  or  desir- 
able. The  only  matter  which  hoa  sertonsly 
Impressed  as  Is  the  charge  that  Capt  Lan- 
caster made  an  agreement  with  Messrs.  Rice 
and  Cave  that  might  hare  chilled  the  sale  by 
withdrawing  the  latter  two  as  possible  bid- 
ders. If  the  statements  (as  embodied  in  the 
complaint  Itself)  of  Mr.  Ryan  had  been  sub- 
stantiated as  there  made,  the  trouble  might 
have  been  serious.  But  Mr.  Bolton,  who  was 
there  charged  to  have  been' prevented  from 
bidding  by  the  arrangement  between  Lan- 
caster and  with  Rice  and  C3ave,  comes  out  In 
his  affidavit,  and  states  very  emphatically 
that  such  was  not  the  case.  Then,  again, 
when  the  statements  In  the  complaint  as  to 
what  was  the  arrangement  between  Lan- 
caster with  Btce  and  Cave  are  compared 
with  the  statements  as  made  under  oath  by 
Rice  and  Cave  themselves,  it  will  be  seen 
that  another  great  disparity  exists  between 
them;  for  these  gentlemen  frankly  admit 
that  Mr.  Lancaster  claimed  that,  In  his  state- 
ments to  them  as  to  the  price  at  which  he 
Intended  Mr.  Ryan's  property  under  mort- 
gage should  be  sold,  he  included  some  real 
iestate  that  had  never  yet  been  sold.  It  la 
quite  true — and  we  have  not  overlooked  this 
l^gnificant  circumstance— that  Capt  Lancas- 
ter, after  the  sale,  when  Rice  and  Cave  com- 
plained that  he  had  not  carried  out  his  agree- 
ment with  them,  by  so  conducting  the  sale 
of  Ryan's  property  that  the  notes  they  had 
indorsed  should  be  protected,  finally  released 
them  therefrom,  upon  the  payment  by  each 
of  $50  to  assist  In  the  expense  of  the  fore- 
closure  of  the  mortgage  of  Ryan,  on  other 
real  estate,  to  his  Indorsers.  But  it  seems 
to  ns  that  this  might  stlU  be  In  keeping  with 
the  original  agreement  between  Lancaster 
and  Rice  and  Cave,  as  explained  by  Capt 
Lancaster,  as  it  concerned  and  Included  this 
property,  under  the  additional  mortgage  not 
included  in  the  suit  for  foreclosure.  In  the 
second  ground  of  appeal  it*  Is  stated  that  ap- 
pellant had  knowledge  of  this  agreement  of 
Lancaster  with  Rice  and  Cave.  We  cannot 
recall  In  the  case  the  statement  of  any  such 
fact  Indeed,  the  letter  of  Mr.  Ryan  on  the 
3d  February,  1895,  to  Capt  Luneaater,  nega- 
tives any  such  knowledge.  Here  is  the  letter 
refeired  to:  'Barnwell,  S.  C,  Feby.  3rd, 
ISdS.  Dear  Capt:  It  was  not  nntll  between 
one  and  two  p.  m.  yesterday  that  I  found- 
out  the  Bank  of  Barnwell  would  not  accept 
niy  proposition  to  protect  my  Indorsers.  I 
was  about  ready  to  comply  with  J.  0.  Pat- 
terson's requirements  looking  to  the  security 
of  yourself  and  other  Indorsers,  but  the  wb<rie 
thing  hinged  ui>on  the  bank's  acceptance  of 
jny  proposition  made  nearly  30  days  ago. 
So,  when  Qen.  Hagood  refused  yesterday  to 
wait  any  longer  on  you  gentlemen,  my  ar- 
rangements could  not  be  consummated.  I 
have  exhausted  erery  means  I  can  think  of 


for  the  protection  of  mys^  and  friends,  aad, 
falling  to  get  aardstance,  I  feel  it  but  right 
to  inform  you  of  my  failure,  and  to  request 
that,  at  the  sale  to-morrow,  you  take  steps 
to  protect  yourself.  Thanking  you  for  your 
kindness  in  the  past,  and  regretting  more 
than  I  can  express  any  loss  I  may  be  the 
cause  of  you  experiencing,  I  am,  yours,  very 
truly,  O.  K.  Ryan."  We  regard  this  a  frank, 
manly  lett»;  and  it  occurs  to  as  that  Mr. 
Ryan,  in  the  sentence  when  he  says,  "and  to 
request  that  at  the  sale  to-morrow,  you  take 
steps  to  protect  yourself,"  really  invited  Capt 
Lancaster  to  purchase  on  the  best  terms  he 
could.  If  necessary  to  his  protection. 

We  cannot  for  these  reasons,  supi>ort  the 
affidavit  In  «Ither  one  of  these  exceptions.  It 
Is  the  Judgment  of  this  court  that  the  order 
of  the  circuit  court  appealed  from  be  af- 
firmed, and  that  the  action  be  remanded  to 
the  circuit  court  for  such  further  proceedings 
aa  may  be  necessary. 


(46  s.  c.  X) 

STATE  ex  reL  HARLBT  v.  LANCASTER, 
Sherifr. 

(Supreme  Court  of  South  Carolina.    March  21, 
1896.) 

Hakdahos— Tax  Salb—Rsvosal  to  Uakb  Desd. 

1. 19  St  at  Large,  p.  86S,  f  2,  requires  the 
sheriff  to  sell  land  for  tazeB,  and  to  make  title 
to  the  purchaser  on  his  compliaDce  with  bis  bid. 
and  to  psy  any  surplus  from  the  proceeds  to  the 
delinquent  taxpa>er.  Held,  that  where  the  sher- 
iff makes  asalb,  and  enters  the  porchaser's  name 
io  the  book  of  sales,  mandamus  will  lie  to  com' 
pel  him  to  make  a  deed,  on  his  refusal  to  do  so 
after  the  purchaser  offers  to  comply  with  his 
bid,  etc.;  and  thiF  though  the  sheriff,  after  the 
sale,  and  before  sneh  refusal,  receives  from  a 
mortgagee  the  taxes  due  on  the  land.  Gary. 
J.,  disaentin^. 

2.  Nor  la  it  material  in  aach  case  that  the 
delluqaent  taxpayer  does  not  appear  in  person 
to  receire  the  balance  of  the  proceeds  of  sai? 
remaining  after  the  payment  of  the  taxes  and 
charges,  where  such  taxpayer  d^utisu  the  pur- 
chaser to  receive  such  surplus  tm  him,  and  to  re- 
ceipt to  the  sheriff  for  it 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  R.  O.  Watts,  Judge. 

Petition  by  the  state,  on  the  relation  of  R. 
H.  Harley,  for  a  writ  of  mandamus  to  com- 
pel J.  W.  Lancaster,  as  aberlff  of  Barnwell 
county,  S.  C,  to  execute  to  r^tor  a  deed 
of  a  certain  tract  of  land  sold  for  taxes  by 
such  sheriff  to  petitioner.  From  an  order 
denying  the  writ  relator  appeals.  Reversed. 

The  petition  Is  as  follows:  "Your  petition- 
er, the  relator,  respectfully  shows  to  your 
honor:  (1)  That,  one  H.  M.  Duncan  having 
made  default  in  the  payment  <^  taxes  duly 
assessed  and  levied  against  her,  execution 
was  Issued  against  her  property,  and  a  cer 
tain  tract  of  land,  to  wit  "five  bun'dred  and 
f<Hty  (540)  acres,  moi^  or  less,  and  bounded 
by  lands  of  Dicks,  Patterson,  Bates,  4nd  Mrs. 
Baker,'  was  levied  upon,  as  required  by  law, 
by  J.  W.  Lancaster,  Esq.,  as  sheritT  of  Bam- 
well  county.  Thereupon  the  said  land  was 
duly  advertised  for  sale  on  sales        In  An- 
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^at,  1806,  to  satisfy  the  said  execution  to 
enforce  the  collection  of  taxes  as  aforesaid, 
as  the  property  of  t&e  said  H.  M.  Duncan. 
<2)  That  on  said  aalw  day,  the  said  sherlfT  be- 
ing absent  from  the  courthouse,  on  other 
official  business,  his  acting  d^u^,  Jolin  B. 
HcNab,  who  has  been  the  clerk  in  his  office, 
and  his  ren^nlzed  deputy,  for  sevexal  years, 
sold  said  lands,  by  virtue  of  said  execution, 
levy,  and  advertisement,  for  and  on  behalf 
and  by  direction  of  the  said  sheriff.  At  said 
sale  the  said  lands  were  knocked  down  to 
yoor  petitioner  at  and  for  the  sum  of  nine- 
teen hundred  dt^Uars;  he  being,  at  ttut  price, 
the  last  and  tOgheat  biddo*.  (3)  That  the 
said  derk  and  'acting  deputy  thCTenpon  en- 
tered upon  the  said  sherlCF's  sales  book  the 
name  of  your  iKtitloner  as  purchaser,  nam- 
ing the  land  by  the  foregoing  description,  and 
specifying  t^e  amount  of  the  bid  as  by  the 
custom  followed  In  such  cases.  (4)  That  on 
account  of  the  before-mentioned  absence  of 
the  sherltF,  which  continued,  until  the  follow- 
ing day,  the  deed  couW  not  be  delivered  up- 
on sales  day;  and  your  petitioner,  who  re- 
sides several  miles  from  the  courthotise,  left, 
to  return  at  a  later  date  to  pay  the  purchase 
money  and  receive  his  deed.  (5)  About  the 
hour  of  seven  o'clock  In  the  evening  of  sales 
day,  and  abont  two  hours  after  the  legal 
hoars  for  sales  had  expired,  S.  G.  Mayfleld, 
Elsq.,  handed  to  the  said  deputy  the  amount 
of  the  taxes,  expenses,  and  costs;  the  same 
to  be  applied  stiould  the  purchaser,  your  re- 
lator, fall  to  oHuply  with  his  bid  upon  the 
return  of  the  sheriff.  The  said  amount  was 
so  accepted  upon  said  conditions  by  the  said 
deputy,  and  now  remains  in  his  hands.  Mr. 
Mayfidd'B  assigned  reason  for  making  said 
deport  was  that  he  was  representing,  as 
attorn^,  a  mortgage  cohering  this  and  other 
lands  of  the  defauttlng  taxpayer.  (6)  Hav- 
ing beoi  notified  of  the  return  of  the  sheriff, 
your  petttioner  called  on  the  sheriff  for  the 
purpose  of  settling  for  his  bid  on  the  &th 
Inst,  when  he  was  Informed  that  the  legal 
advisers  of  the  officer  v&re  absent,  and  a 
postponement  of  the  settlem»it  was  request- 
ed until  their  advice  could  be  asked  and  ob- 
tained. (7)  On  the  next  day.  the  lOth  Inst., 
all  parties  being  present,  your  j>etit]ouer  ten- 
dered to  the  stawlfl,  in  his  office,  during  office 
hours,  th^  f<^awlxig:  (a)  $35.60  In  cash,  good 
and  lawful  money  of  the  United  States; 
$32.35  being  the  amount  due  on  the  said  tax 
execution  for  all  purpodes,  and  $3.25  In  full 
of  fee  for  the  title  deed  and  probate  of  the 
Bame,— said  sum  being  based  up<m  tbe  calcu- 
lation made  then  and  there  by  said  sheriff, 
(b)  An  order  upon  the  said  sheriff  to  iMy 
over  to  your  i)etitioner.  R.  H.  Barley,  the 
balanca  of  the  Ud.— that  is,  $l,867.66,-after 
deducting  the  amount  due  on  account  of  said 
tax  execution;  this  order  b^g  rtgned  by  the 
defaulting  taxpayer,  the  said  H.  M.  Duncan, 
and  giving  to  your  petitioner,  R.  H.  Harley, 
tbfi  zl^t  to  xeoeipt  tox  said  tnlance.  (c)  A 


receipt  In  full  against  said  sheriff  for  the' 
said  stun  of  $1,867.65  on  account  of  the  claim' 
of  the  said  H.  M.  Dnncan,  defaulting  tax- 
payer, for  the  said  balance;  said  receipt  be- 
ing signed  by  your  petitioner  by  virtue  of 
the  said  order  of  the  said  H.  M.  Duncan,  last 
aforesaid.  (8)  That  at  the  time  of  tender-' 
Ing  tbe  said  money,  order,  and  receipt,  your 
petitioner  demanded  from  the  sheriff  his  deed- 
to  the  said  property,  duly  executed;  but  the 
sheriff  refused  to  execute  and  deliver  the 
said  deed,  but  did  then  and  there  refuse  to 
accept  said  tender,  and  did  return  to  this  pe-' 
titloner  said  money,  order,  and  rec^pt.  (9) 
That  your  petitioner  does  not  know  the  rea- 
sons which  actuated  the  said  sheriff  in  his 
conduct  herein.  Wherefore,  your  petitloneF 
prays  that  tiie  said  J.  W.  Lancaster,  sheriff 
as  aforesaid,  be  required  to  show  cause  tie-, 
fore  your  honor,  at  chambers,  at  Barnwell 
courthouse,  why  he  should  not  be  ordefed  to* 
accept  the  tender  hereiip  set  forth,  and  exe- 
cute to  yonr  petttioner  a  deed  to  tbe  premises 
herein  described." 

The  answer  Is  as  follows:  "The  return  at 
J.  W.  Lancaster,  sheriff  of  said  county,  to 
the  rule  Issued  herein,  respectfully  showeth:' 
(1)  Admits  substantially  the  allegations  con- 
tained in  tbe  1st,  2d,  3d,  7th.  and  Sth  para-' 
graphs  of  the  petition  herein.  Admits  all^a-> 
tlons  5  and  6  on  Information  and  belief.  (2) 
Your  respondent  further  shows,  as  a  reason 
for  his  refusal  to  execute  said  deed  when 
demanded  by  the  relator  her^,  as  follows:- 
That  the  said  described  Land  was  struck  off 
at  tiie  tax  sale  to  the  said  R.  H.  Harley  for 
the  said  sum  of  nineteen  hundred  dollars; 
he  being,  at  that  price,  tbe  last  and.  highest 
bidder  for  the  same.  (3)  That  as  soon  as  the 
tax  sales  were  over  the  said  John  B.  McNab, 
acting  deputy.  Immediately  repaired  to  the 
office  of  tbe  sheriff,  and  awaited  and  ex- 
pected that  said  R.  H.  Hariey  would  comply 
with  his  bid  at  said  tax  sale.  That  the  said 
John  B.  McNab  remained  In  the  office  of  the 
sheriff  during  the  entire  day,  and  that  tt»- 
said  B.  H.  Hariey  failed  to  make  his  appea^■ 
ance,  or  offer  to  comply  with  his  bid.  That 
tax  sales  are  strictly  for  cash,  and  when  the. 
said  R.  H.  Hariey  failed,  during  the  day  on 
which  said  property  was  sold,  to  comply  with' 
his  bid,  or  offer  to  do  so,  then  your  respond- 
ent regarded  his  right  to  comply  afterwards 
forfeited.  (4)  That  at  or  near  the  hour  of' 
7  o'clock  on  the  day  said  property  was  sold,, 
and  after  the  l%al  hours  thereof  had  expired, 
S.  G.  Mayfleld,  Esq..  appeared  at  the  offlce- 
of  the  said  sheriff,  and  requested  to  Imow' 
If  R.  H.  Harley  had  complied  with  his  bid 
at  the  said  tax  sale  of  the  land  described  In: 
the  1st  paragraph  of  the  petition  herein.  Up-; 
on  being  notified  that  the  said  B.  H.  Harley  - 
had  not  compiled  with  his  bid,  the  said  S.  G.: 
Mayfleld  Informed  tbe  said  deputy  that  he- 
represented  a  bank  in  Gharleston.  S.  C,  who  t 
bsAA  a  mortgi^  mer  said  land,  and  then: 
and  then  offaced  to  pay  tbe  taxes  on  saldr 
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lands,  which  was  accepted  by  the  said  depu- 
ty, upon  advice  of  the  sheriff's  counsel  That 
Immediately  the  amount  of  the  taxes,  pen- 
alties, and  costs  were  paid  by  said  S.  G. 
Mayfleld,  and  the  official  receipt  was  de- 
tached from  the  tax  execution,  and  turned 
over  to  the  said  S.  G.  Mayfleld,  Esq.  (5) 
Your  respondent  further  says  he  was  Inform- 
ed there  was  a  verbal  agreement  or  under- 
standing between  the  said  S.  G.  Mayfleld  and 
the  said  John  McNab  to  tiie  effect  that  if  the 
said  B.  H.  Harley  came  In  afterwards,  and 
compiled  with  his  bid  at  said  sale,  the 
money  paid  by  S.  G.  Mayfl^d  for  taxes  would 
be  returned.  But  your  respondent  further  al- 
leges that  such  a  contract,  in  law,  was  null 
and  void,  for  when  the  taxes  were  paid,  and 
the  receipts  surrendered,  then  the  power  of 
your  respondent,  as  sheriff,  to  execute  a  tax 
title  to  said  property,  ceased  to  exist;  and, 
besides,  a  verbal  agreement  as  to  the  sale  of 
real  estate  can  have-  no  binding  force  or  et- 
feet  (6)  Xour  respondent  further  shovra,  un- 
der the  statute  of  this  state  regulating  the 
enforcement  and  collection  of  taxes,  that  a 
mortgagee  has  the  right  to  pay  the  taxes,  and 
Incorporate  the  amount  paid  as  a  part  of 
the  mortgage  debt,  and  when  that  right  was 
exercised,  as  In  this  case,  the  sheriff's  pow- 
er and  authority  over  the  entire  matter  was 
at  an  end.  Your  respondent  further  submits 
that  he  has  acted  strictly  in  accordance  with 
what  he  pwceived  to  be  the  law  of  the  case, 
and  his  duty  In  the  premises,  and  that  your 
respondent  will  cheerfully  conform  to  the 
order  and  mandate  of  this  court  Wherefore, 
your  respondent  prays  tb&t  the  rule  herein 
be  discharged,  and  that  the  prayer  of  the  p<e- 
tltion  herein  be  drailed." 

The  order  of  the  court  of  common  pleas  is 
as  follows:  "On  hearing  read  the  return  of 
the  sheriff  to  the  order  to  show  cause  made 
by  me  in  the  above-entitled  proceeding,  by 
which  It  appears  that  there  is  a  dispute  as 
to  the  right  of  the  sheriff  to  make  the  deed 
as  prayed  for  In  the  petition,  under  the  au- 
thority of  the  case  of  State  r.  Turner,  82  S. 
0.  348,  11  S.  E.  Oe.  It  Is  ordered  that  the 
petition  be  refused,  without  prejudice  to 
the  right  ot  the  relator  to  establish  his  right 
to  said  deed  In  the  manner  Indicated  In  the 
opinion  of  the  court  In  the  above-mentioned 
case  of  State  v.  Turner,  and  the  rule  to  show 
cause  be,  and  the  same  Is  hereby,  dUHdxtr- 
ged." 

Bellinger,  Townsend  &  O'Bannon,  for  ap- 
pellant Patterson  &  Herman,  for  respondent. 

POPE,  J.  R.  H.  Harley  having,  by  petition 
therefor,  applied  to  his  honor,  Judge  Watts, 
at  Barnwell,  in  the  court  of  common  pleas,  for 
a  writ  of  mandamus  to  compel  J.  W.  Lancaster, 
as  sheriff, to  execute  to  him  adeed  to  a  certain 
tract  of  land  situate  in  said  county  and  state, 
containing  040  acres  of  land,  which  he  (Har- 
ley) dalmed  lie  had  parclUBed  at  sherlfTs  sale 
theraaC  and  the  defendant  baring  answered 


as  to  said  sale,  Judge  Watts  Issued  an  order, 
dated  23d  day  of  August,  1883,  denying  such 
writ.  From  this  order  the  appellant  has  ap- 
pealed. The  petition,  the  answer,  and  the 
Judge's  order,  will  be  reported.  The  grounds 
of  appeal  are  as  follows:  "First  That  his 
honor,  the  presiding  Judge,  erred  In  conclud- 
ing, as  matter  of  law.  that  the  mere  fact  that 
there  was  a  dispute  as  to  the  right  of  the 
sheriff  to  make  the  deed  prayed  for  In  the  pe- 
tition was  sufficient  to  prevent  the  Issue  of  a 
writ  of  mandamus  to  compel  the  sheriff  to 
execute  a  deed  of  conveyance  to  the  relator 
or  purchaser  at  the  tax  sale  mentioned  In  the 
petition.  Second.  That  his  honor,  the  preeid- 
Iflg  Judge,  erred  in  not  dhrectlng  a  writ  of 
mandamus  to  issue  to  compel  the  sheriff  to 
execute  the  deed  of  conveyance  to-the  relator, 
as  purchaser  of  the  lands  mentioned  In  the 
petition,  because  the  return  <yt  the  sheilff  fails 
to  state  facts  to  show  cause  why  he  refused 
to  execute  said  deed:  (a)  In  that  the  relattH*, 
as  purchaser  at  the  tax  sale,  acquired  an  in- 
choate title  in  the  land  purchased,  by  vlitue 
of  his  bid  and  its  acceptance  by  the  sheriff, 
which  was  not  forfeited  by  his  failure  to  com- 
ply with  his  bid  on  the  day  of  sale,  (b)  in 
that  payment  of  the  taxes  for  wUch  the  land 
was  sold,  by  a  mortgagee,  after  the  sale  to  a 
purchaser  whose  bid  has  been  accepted,  and 
the  entry  of  the  sale  on  the  sheriff's  sales 
t>ook  In  the  name  of  the  purchaser,  can  haVe 
no  effect  whatever  upon  said  sale,  (c)  In 
that  the  tender  made  by  the  relator  to  the  re- 
sptoident  on  the  10th  day  of  August,  18^5,  of 
(1)  $35.60  In  c^h,  good  and  lawful  money  of 
the  United  States  ($32.35  being  the  amount  due 
on  the  said  tax  execution  for  all  purpases, 
and  $3.25  In  full  of  fee  for  the  title  deed  and 
probate  of  the  same),  said  sum  being  based 
upon  the  calculations  made  then  and  there  1^ 
said  sheriff;  0^)  an  order  upon  the  said  sher- 
iff to  pay  over  to  your  petitioner,  R.  H.  Har- 
ley, the  balance  of  the  bid  (that  is,  $1,807.65), 
after  deducting  the  amount  due  on  account 
of  said  tax  execution  (this  order  being  signed 
by  the  defaulting  taxpayer,  the  said  H.  M. 
Duncan,  and  giving  to  said  R.  H.  Harley  the 
right  to  receipt  for  said  balance);  and  &i  a 
receipt  in  full  against  the  said  sheriff  for  the 
said  sum  of  $1,867.65  on  account  of  the  claim 
of  the  said  H.  M.  Duncan,  defaulting  taxpay- 
er, for  the  said  balance  (said  receipt  being 
signed  by  your  petitioner  by  virtue  of  the 
said  order  of  the  said  H.  M.  Duncan,  last 
aforesaid),— was  a  full  and  complete  compli- 
ance with  the  terms  of  the  relator's  bid  at 
said  sale,  the  defaulting  taxpayer  having  the 
right  to  assign  the  surplus  proceeds  of  sate 
after  payment  of  the  amount  due  on  account 
of  said  tax  execution,  to  the  relator,  to  anthot- 
Ize  him  to  receipt  to  the  sheriff  therefor,  (d)  in 
that  It  was  not  necessary  for  the  relator  to 
show  the  effect  of  deed,  or  that  It  wonid  avail 
the  party  seeing  It" 

We  have  required  tbe  petition  and  retran  to 
be  printed  In  tike  ic^nrt  oC  Uie  oann  becaon 
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of  the  facts  uuderlylDg  the  contentlOD,  and 
made  manifest  wben  Judge  Watts  refused 
the  writ,  relying  upon  tbe  case  of  State  t. 
Turner.  32  S.  C.  348,  11  9.  B.  99.  as  autbori- 
ty  tlierefor,  because  be  thought  there  was  a 
dispute  as  to  the  right  of  the  sberiff  to  make 
tbe  deed  as  prayed  for  In  tbe  petition.  It  la 
very  clear  that  mandamus  wUl  lie  to  compel 
tbe  performance  of  some  Bi>eclflc  duty  Im- 
posed by  laifTi  of  a  ministerial  character,  and 
in  which  the  relator  has  a  legal  Interest.  State 
V.  Morrison  <S.  G.)  22  8.  E.  e05;  Morton  v. 
Comptroller  General,  4  S.  O.  430.  In  tbe  case 
at  bar  the  law  of  the  state  derolTed  the  duty 
npon  the  sherUT  to  seU  tbe  land  In  question 
to  pay  tbe  taxes  due  by  tbe  owner  of  the 
land,  and  to  maJce  title  to  tbe  purchaser  at 
tbe  sale  made  by  him,  upon  compliance  by 
such  purchaser  with  his  bid,  and  thereafter, 
apon  tbe  full  satisfaction  of  such  taxes  and 
tbe  costs  and  fees  Incident  to  tbe  sale,  to  pay 
any  surplus  of  the  proceeds  to  the  deUnquent 
taxpayer.  19  St  at  Large,  p.  U63,  fi  2.  The 
sheriff  made  tbe  sale  and  entered  the  purchas- 
er's name  as  tbe  purchaser  In  tbe  book  of 
sales.  Tbe  sberifT  could  not  make  the  deed 
on  tbe  day  of  sale,  but  when  the  purchaser 
offered  to  comply,  a  day  or  two  after  tbe  sale^ 
tbe  sheriff  refused  to  make  title  to  tbe  land, 
Alleging  that  after  be  had  made  the  sale,  and 
afto-  the  hour  for  official  sales  bad  passed, 
tbe  attorney  of  some  bank  in  Charleston, 
which  claimed  to  hold  a  mortgage  on  the 
land  sold,  came  to  bim  and  paid  the  taxes. 
Tbe  statute  must  be  the  sheriff's  guide.  i:te 
must  obey  Its  mandates.  Having  sold  the 
land  to  the  relator,  as  tbe  highest  bidder,  and 
entered  his  name  on  bis  books  as  the  pur^ 
chaser,  the  purchaser  (the  relator  here)  ao- 
quired  rights  and  assumed  liabilities  respect- 
ing  his  porcbase  of  this  land.  When  such  bid- 
der offered  to  pay  tbe  money  called  for  by  his 
bidding,  It  was  the  plain  duty  of  the  sberiff 
to  make  the  deed  called  for  by  tbe  statute. 
It  was  but  a  ministerial  act  It  can  make  no 
difference  that  one  claiming  to  be  the  holder 
of  tbe  mortgage  paid  to  the  sheriff  the  delln- 
quoit  taxes,  for  such  an  act  occurred  after 
tbe  relator  bad  purchased,— after  his  rights 
bad  beemne  fixed,  so  to  speaJt.  Nor  can  It 
make  any  difference  that  the  delinquent  tax- 
payer did  not  appear  ia  person  to  receive  the 
balance  of  tbe  proceeds  of  mle  after  the  taxes 
and  charges  had  been  paid.  Such  ddinquent 
taxpayer  had  a  perfect  right  to  depute  the 
relator  to  receive  for  him.  and  to  receipt  to 
tbe  sheriff  for  such  surplus.  We  do  not  un- 
dertake to  pass  upon  any  qiKStion  connected 
with  any  bolder  of  an  alleged  nuatgage.  We 
confine  our  decision  to  tbe  question  and  the 
parties  before  us.  To  our  minds.  It  Is  clear 
that  the  circuit  Judge  was  in  error.  The  de- 
dsloa  of  this  court  referred  to  as  authority 
(State  V.  Turner,  supra)  Is  clearly  distinguish- 
able from  this  case,  for  In  the  former  there 
was  a  clear  l^al  remedy  possessed  by  Snell- 
Ing  against  tbe  sheriff,  while  here  there  is 
not.  It  Is  tbe  judgment  of  tbls  court  that  tbe 


order  of  tbe  circuit  Judge  be  reversed,  and 
that  this  proceeding  be  remanded  to  the  court 
that  the  writ  of  mandamus  shall  Issue. 

GARY,  J.  (dissenting).  Section  349  of  the 
Revised  Statutes  Is  as  follows:  "Under  and 
by  virtue  of  said  warrant  and  execution,  the 
sheriff  shall  seize  and  take  exclusive  posses- 
don  of  80  much  of  the  defaulting  taxpayer's 
estate,  real  or  personal,  or  both,  as  may  be 
necessary  to  raise  the  sum  of  money  named 
therein,  and  said  charges  thereon,  and  after 
due  advertisement  sell  the  same  before  the 
courthouse  door  of  tbe  county,  on  a  regular 
sales  day,  and  within  the  usual  hours  for  pub- 
lic sales,  for  cash,  make  .title  therefor  to  the 
purchaser  complying  with  terms  of  sale,  and 
annex  to  said  title  the  duplicate  warrant 
the^n  of  his  action  thereunder,  but  tbe  pur- 
chaser In  possession  of  the  property  sold  and 
conveyed,  and  after  deducting  from  the  pro- 
ceeds of  sale  the  amotmt  of  taxes  and  charges, 
shall  pay  over  the  excess.  If  any  there  be,  to 
the  defaulting  taxpayer,  and  the  taxes  so  col- 
lected  to  the  county  treasury."  The  taxes  due 
upon  the  laud  amounted  to  $32.35.  To  satisfy 
this  amount  due  for  taxes,  the  sheriff  sold  540 
acres  of  land,  which  were  bid  off  at  thi  price 
of  f 1,900.  There  are  two  requirements  of  tbe 
section  Just  quoted,  to  which  we  desire  to 
call  special  attention:  First,  the  sheriff  was 
only  allowed  to  sell  so  much  of  tbe  property 
as  was  necessary  to  raise  the  sum  of  money 
named  In  tbe  execution,  and  the  charges 
thereon.  Second,  tbe  sheriff  was  required  to 
sell  for  cash.  If  he  had  observed  either  of 
these  regulrements,  this  controversy  would 
not  have  arisen.  It  seems  to  me  that  to  give 
to  the  words  "defaulting  ta^yer"  so  strict 
and  technical  a  construction  as  to  preclude 
the  consideration  of  the  mortgagee's  rights 
would  also  force  a  strict  and  technical  con- 
struction of  tbe  word  "cash."  There  can  be 
no  doubt  that,  if  the  purchaser  had  paid  the 
cash  to  the  sheriff,  the  mortgagee  would  have 
had  the  right  to  an  adjudication  of  his  claim 
to  the  surplus  proceeds  of  sale,  ivovided  be 
Instituted  his  proceedings  before  tbe  sheriff 
paid  the  money  to  the  dtfaultlng  taiqp^er. 
Furthermore,  If  the  mortgage  was  recorded  It 
might  be  that  tbe  sh^lfl  would  be  held  lia- 
ble, if,  after  such  notice,  be  paid  the  money 
to  the  "defaulting  taxpayer."  I  cannot  be- 
lieve that  the  statute  Intended  that  a  mort- 
gagor should  recdve  the  surplus  proceeds  of 
sale,  In  preference  to  his  mortgagee.  la  such 
a  case  aa  this  the  rights  of  the  mortgagee  are 
tramrferred  to  the  surplus  proceeds  of  sale, 
Just  as  In  other  sales  under  execution  where 
there  are  subsequent  mortgages.  I  am  tbere- 
f<»*e  of  opinion  that  the  petitioner  Is  not  enti- 
tled to  the  writ  of  mandamus:  (1)  Because 
the  qheriff  clearly  violated  the  statute.  In  sell- 
ing all  the  land  to  satisfy  taxes  amounting  to 
only  $32.36;  and  (2)  because  the  sheriff  has 
not  received  the  cash  from  tbe  puTcfaaser.  I 
therefore  dissent  tiom  tbe  opinion  uinoonced 
by  tbe  majority  of  tbe  court 
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(Snpremft  Oout  of  Sonth  fflTA»—    ICmcIi  18» 
18ML) 

Wiu>— OomTBvcnoH— Btidihob— Bqoiubu 

COHTBRSIOS. 

1.  Testimony  as  to  the  intentioD  of  a  testa- 
trix to  remove  the  aitus  of  her  property  from  one 
state  to  asotber,  or  of  her  belief  as  to  the  divi- 
BiOD  tttat  would  be  made  ol  her  property'  noder 
the  will  in  caae  of  the  death  of  a  beneficiary,  no 
socb  contingency  being  provided  for  in  the  will, 
is  inadmisBible  lo  an  action  for  co  oh  traction  of 
her  wUL 

2.  A  wUl  gave  the  residue  of  the  property 
of  the  testatrix  tu  her  husband  and  children,  to 
be  shared  equally  between  tbem,  her  husband  to 
hold  the  shares  of  the  children  in  trust  tmtil  their 
inarriage  or  arrival  at  a  certain  age,  and  then 
to  "pay  over"  "tht^  whole  aum."  The  teetatrix 
left,  Burviviiu:  ber,  two  infant  daaghtNS,  one 
of  whom  died  soon  after  the  mother.  Testatrix 
and  her  family  «ere  domiciled  in  Sooth  Caro- 
lina, but  her  pronerty  consisted  largely  of  land 
situated  in  three  ether  states,  whose  laws  as  to 
the  descent  of  property  of  a  deceased  child  were 
dlTcrse.  No  express  authority  was  given  her 
bus  band  to  sell  land  for  any  poipose,  though  It 
was  necessary  to  do  so  for  tne  payment  of  debts 
and  bequests.  Held,  that  the  words  used  and  the 
express  provision  that  the  residuary  benehciaries 
should  share  eqaaily  evidenced  an  intention  on 
the  part  of  the  testatrix  that  her  estate  shouid 
be  converted  into  money,  which  worked  an  equi- 
table oonTersiPD. 

■  Appeal  from  common  pleas  circuit  court  of 
Richland  county;  D.  A.  Townsend,  Judge. 

Action  by  Henr7  P.  Clarke,  as  execotor  of 
the  will  of  Jnlla  U.  Clarke,  deceased,  and  as 
trustee  tfaereondOT  of  Nancj  B.  Clarke,  his 
Infant  daogbter,  against  Nam^  B.  Clarke,  to 
obtain  a  amstrnctloD  of  the  wUL  From  tbe 
decree,  the  goardian  ad  litem  of  the  defend- 
ant appeals.  AJflrmed. 

The  following  are  tbe  decree  ot  C^rcQlt 
Judge  Townsend,  and  the  exceptions  referred 
to  in  the  qplnfcm: 

Decree. 

"This  cause  was  heard  by  me  while  hold- 
ing tbe  circuit  court  for  the  Fifth  circuit,  pre- 
siding at  Edgefield,  at  my  chambers,  by  thd 
written  consent  of  the  attorneys  of  the  par^ 
ties,  and  W.  G.  ChUds,  the  guardian  ad  litem 
of  the  defendant,  an  Infant  (Rev.  St  K  2:247- 
2249;  Code,  {  141,  as  amended  by  Acts  Assem. 
Dec.  24,  1894;  21  St  It  Large,  p.  7»»),  upon 
the  complaint  answ^,  and  evidence  append- 
ed. 

"Under  my  apprehension  of  the  prtndples 
announced  In  Wig.  Wills,  p.  12,  Prop.  t.  pL 
17,  p.  pi.  76,  p.  82,  pL  104,  Rosborougb  T. 
Hemphill,  6  Rich.  Eq.  106,  and  Laurens  t. 
Bead,  14  Rich.  Eq.  268,  289,  I  hold  those 
portions  of  the  testimony  objected  to  by  de- 
fendant's counsel  admissible,  to  wit:  'Mrs. 
Clarke's  intention  was  to  convert  what  she 
might  receive  tmder  tbe  wlU-[of  P.  T.  Bar- 
nam]  bito  money,  and  Invest  It  In  Sonth  .Car- 
olina. Her  reasons  for  this  were  that  In  the 
North  and  West  she  wonld  have  to  have  her 
property.  If  there,  managed  by  agents,  and 
would  rective  a  less  rate  of  Interest  than  that 
which  mled  In  the*  Sooth.   In  the  South  she 


would  save  expenses  and  commissions  of 
agents,  and  could  manage  or  sup^vlse  the 
management  personally,  besides  obtaining 
higher  rates  of  Interest  *  *  *  In  the 
event  of  any  of  tbe  beneflctarlea  under  her 
will  dying  intestate,  Mrs.  Clarke  believed  that 
the  property  of  such  beneficiary  wotild  be  dis- 
tributable mider  tbe  South  Carolina  bws  Cor 
the  distribution  of  Intestate  estates.*  While 
this  ruling  Is  In  harmony  with  my  subseqnHit 
findings,  stlU  these  latter  are  made  Inde- 
pendratiy  of,  and  without  aid  from,  the  tes- 
timony objected  to,  and  I  would  make  tbe 
same  findings  even  had  I  held  said  testi- 
mony Inadmissible,  and  excluded  It 

"1  find  that  the  allegaUons  of  fact  in  tbe 
complaint  are  each  and  every  one  of  them 
true.  They  have  been  proved  by  tbe  testi- 
mony. 

"I  further  find:  (1)  That  the  value  of  the 
available  personal  estate  of  which  the  testa- 
trix, Mrs.  Clarke,  died  possessed,  was  ¥^-25. 

(2)  That  tbe  debts  owed  by  her  st  the  time 
of  her  decease  amounted  to  about  130,000; 

(3)  That  It  would  require  about  $35,000  to 
raise  tbe  sums  necessitated  by  tbe  provlsioos 
in  her  will  In  favor  of  S.  H.  Hurd,  her  father, 
Mrs.  Laura  Sherwood,  and  Miss  Agnes  G. 
Patterson.  And  (4)  that  it  was  the  Intention 
of  the  testatrix,  apparent  from  the  w<Hd8  of 
her  win,  that  such  portion  of  the  rest,  resi- 
due, and  remainder  of  her  estate  as  might 
consist  of  realty  should  not  pass  as  such  Into 
the  possession  of  her  huband  and  children, 
but  should  be  converted  Into  mMiey,  and  pass 
Into  their  possession  as  money  In  equal 
shares,  they  taking  per  capita. 

"I  will  briefly  state  tbe  princl^ee  of  law 
which,  taken  along  with  the  patent  facts  In 
the  esse,  control  me  In  making  this  finding. 
'Wherever  there  is  an  absolute  necessity  to 
sell  In  order  to  execute  the  wlU,  or  wherever 
there  is  such  a  blending  of  the  real  and  per- 
sonal estate  by  a  testator  In  his  will  as  to 
clearly  show  that  he  Intended  to  create  a 
fund  out  of  both  real  and  personal  estate,  and 
to  bequeath  the  said  fund  as  money,  an  intent 
to  convert  will  be  implied,  and  conversion  Is 
always  a  question  of  Intent'  Amonjc  the 
many  authorities  in  support  of  this,  suffice  it 
to  refer,  among  text-books,  to  Bisp.  Eq.  311  et 
seq,  and,  among  decided  cases,  to  Hunt's  Ap- 
peals, 105  Pa.  St  128,  141,  and  cases  which 
have  followed  In  Its  wake;  Inter  alia:  Ap- 
peal of  Palst  (Pa.  Sup.)  17  Atl.  6;  In  re  Mar- 
shaU'B  Estate  (Pa.  Sup.)  23  Aa  391;  and  the 
eariy  leading  cases  of  e^tcher  v.  Ashbuma, 
1  Brown,  Ch.  497,  and  the  English  and  Ameri- 
can notes  thereto,  1  White  &  T.  Lead.  Cas. 
Bq.  pt  2.  In  the  case  at  bar  all  these  prin- 
ciples which  separately  mark  ctmrerslon 
unite.  To  raise  the  965,000  necessary  to  pay 
the  debti  of  testatrix,  and  to  make  the  pro- 
Ti^ons  requhred  by  the  will  of  testatrix  for 
her  father,  8.  H.  Hurd,  Mrs.  Sherwood,  and 
Miss  Patterson,  there  Is  an  absolute  aeoc»- 
slty  to  sen  to  execute  the  wiU.  That  there 
Is  such  a  blending  of  the  real  and  personal 
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estate  by  the  testatrix  iu  her  will  u  clearly 
to  ahow  that  she  intended  to  create  a  fund 
oat  of  both  real  and  personal  estate,  and  as 
to  the  effect.  In  the  connection  used,  of  the 
words  *rest,  residue,  and  remainder,*  see  cases 
already  cited,  and,  inter  alia,  Jaudon  t.  Duck- 
er.  27  S.  a  296,  3  &  E.  465;  Moore  t.  David- 
son, 22  S.  C.  93;  Byam  t.  Munton.  1  Ras8.'& 
M.  503.  That  the  shares  of  the  daughters 
were  to  go  into  their  bands  as  money  la  put 
beyond  question  by  the  use  of  the  words  "pay 
the  sum."  D.  S.  v.  Van  Auken,  96  U.  S.  366; 
Bap.  &  li.  Law  Diet  941;  Delafleld  t.  Bar- 
low, 107  N.  T.  535.  14  N.  E.  498;  Cheny  v. 
Greene,  il^  Ul,  591',  4  N.  E.  257;  Going  r. 
Emery,  16  Pick.  112;  Dodge  v.  Williams,  46 
Wis.  70. 1  N.  W.  92,  and  50  N.  W.  U03;  Dodge 
T.  Fond,  23  N.  Y.  68;  Belcher  t.  Belcber.  38 
N.  J.  Eq.  126.  If  each  of  the  children  was  to 
be  paid  a  sum  In  money,  and  the  husband 
took  the  same  sbare^  he  must  take  his  share 
In  money,  on  the  perfect  and  complete  equal- 
ity scheme  pf  the  will.  It  would  seem.  Mlre- 
hoose  T.  Scalfe,  2  Mylne  &.  C.  707,  708;  Given 
T.  Hilton,  95  U.  S.  581.  The  Inquiry,'  says 
Adams'  Equity  (page  138),  is  whether  the  ef- 
fective trusts  do  or  do  not  require  the  conver- 
sion to  be  made.*  Here  the  will  and  facts 
show  that  they  do.  The  laws  of  the  devolu- 
tion of  real  eatate  of  Intestates  being  different 
In  the  dlfferrat  states  where  testatrix's  va- 
rious parcels  of  real  estate  lay,  It  can  only  be 
by  the  blending  Into  one  fund  as  personalty 
of  the  realty  and  personalty,  that  the  complete 
and  perfect  equality  contemplated  and  orders 
ed  by  the  will  can  possibly  go  Into  effect,  as 
to  the  realty  which  the  deceased  daughter 
might  have  received  had  she  lived.  If  this 
passes  through  her  as  realty,  when  It  does 
come  into  possession  of  her  heirs  according 
to  the  lex  rei  sites  of  the  various  states,  it 
would  work  an  utter  subversion  of  the  equal- 
ity acbeme  between  husband  and  children, 
the  prominent  characteristic  of  the  wiU.  To 
eflectnate  this  main  Intent,  converdon,  power 
of  sale,  or  any  other  power  necessary  will  be 
ImpUed.  Penfleld  v.  Tower  (N.  D.)  46  N.  W. 
413.  In  the  construction  of  a  wUl.  the  inten- 
tion, whenever  it  can  be  legally  ascertained. 
Is  to  govern,  and  all  the  rules  of  construction 
serve  but  to  attain  that  end.  Fronty  v.  Fron- 
ty's  Ex'rs,  Bailey,  Eq.  526.  The  plaintiff  has 
come  properly  into  the  court  of  equity  to  ob- 
tain Its  judgment  for  his  guide  In  accordance 
with  his  'unquestionable  right'  (Brown  v. 
M'Donald,  1  Hill,  Eq.  300);  and  to  the  court 
of  the  domicile  of  the  testatrix,  the  proper  one 
to  be  resorted  to  (Am.  &  Eng.  Enc.  Law,  635  et 
seq.,  and  notes). 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  wiU  of  the  testatrix,  JuUa  H. 
Clarke,  worked  an  equitable  conversion  into 
peraonalty,  at  the  time  of  her  death,  of  ail 
her  real  estate,  of  wtiatsoerer  description, 
and  wheresoever  rituated;  and  that  the  plaln- 
CUr,  as  executor,  receive,  administer,  and  ac- 
count for  the  same  as  personalty;  and  that  he 
la  by  the  said  will  aathorized  and  empowered 
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to  sen  and  convey  the  same  for  the  purpose, 
of  executing  said  wUl;  and  that  be  have  leave^ 
to  apply  for  further  orders  and  dlncUoni  np- . 
on  the  foot  of  this  decree." 

ExceptlonflL 

"(1)  Because  bis  honor  ovemiled  defend- 
ant's objection  to  the  testimony  of  the  wit* 
ne83  Henry  P.  Clarke,  as  follows,  to  wit: 
'Mrs.  Clarke's  Intention  was  to  convert  what 
she  might  receive  under  the  will  [of  P.  T. 
Bamum]  Into  money,  and  Invest  It  In  South 
Carolina.  Her  reasons  for  this  were  that  in 
the  Norih  and  West  she  would  have  to  have 
her  proi>eriy.  If  there,  managed  by  agents, 
and  would  receive  a  less  rate  ot  Interest  than 
that  which  ruled  In  the  South.  In  the  South 
she  would  save  expenses  and  commissions  of - 
agents,  and  could  manage  or  supervise  the 
management  personally,  besides  obtaining 
higher  rates  ot  Interest  *  *  *  In  the  event 
of  any  of  the  beneficiaries  under  her  will  dy- 
ing intestate,  Mrs.  Clarke  believed  that  the 
property  of  such  beneficiary  would  be  distrib- 
utable imder  the  South  Carolina  laws  fmr  the 
distribution  of  Intestete  estates.'  (2)  Because 
be  found  as  a  fact  ^that  It  was  the  intention 
of  the  testatrix,  apparent  from  the  words  of 
her  will,  that  such  portion  of  the  rest  residue, 
and  remainder  of  her  estate  as  might  consist 
of  realty  should  not  pass  as  such  into  the  pos- 
session  of  her  husband  and  children,  but 
should  be  converted  Into  money,  and  pass  In- 
to their  possession  as  money,  In  equal  shares, 
they  taking  per  capita.'  (3)  Because,  from 
the  construction  of  the  will,  he  concluded  that 
there  was  an  absolute  necessity  to  sell  tbe 
real  estate  of  the  deceased  to  execute  the 
wllL  (4)  Because,  from  the  cmstruction  ot 
the  will,  he  held  that  there  was  such  a  blend- 
ing of  the  real  and  personal  estate  by  the  tes- 
tatrix In  her  will  as  deariy  to  show  that  she 
Intended  to  create  a  fund  out  of  both  real 
and  personal  estate.  (5)  Because  he  held,  as  a 
conclusion  from  the  construction  of  the  wlU, 
that  the  testatrix  had  directed  a  conversion  of 
her  entire  estate  into  personalty,  and  adjudged 
that  the  will  of  the  testatrix.  Julia  H.  Clarke^ 
worked  an  equitable  conversion  into  ,  person- 
alty, at  the  time  of  her  death,  of  all  her  real 
estate,  of  whatsoever  description,  and  where-, 
soever  dtnated;  and  that  the  plaintiff,  as  ex-, 
ecutor,  receive,  administer,  and  account  for 
the  same  as  personal^;  and  that  he  is  by 
the  said  will  authorized  and  empowered  to 
sell  and  convey  the  same  for  the  purpose^  of 
executing  said  will;  and  that  he  have  leave 
to  apply  for  further  orders  and  directions  ppr. 
on  the  foot  of  thla  decree,'  **  . 

W.  H.  X^les,  for  appellant  F.  H.  Weston 
and  Bachman  &  Youmans,  for  respondent  ' 

POPE,  J.  On  the  28tb  day  of  Jnne,  1895. 
the  plaintiff  above  named  commenced  his  ac- 
tion In  the  court  of  common  pleas  for  KIcb-, 
land  county  against  the  defendant,  wherein 
be  prayed  the  judgmrat  of  the  coort  for  its* 
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direction  to  him  In  regard  to  the  tme  con- 
stmctlon  of  the  last  will  and  testament,  and 
codicil  ttjereto,  of  bis  deceased  wife,  Mrs. 
Julia  H.  Clarke,  especially  the  fifth  clause 
thereof,  and  as  to  his  powers  and  duties  as 
said  executor  and  trustee  under  said  will, 
and  for  such  other  relief  as  consistent  with 
bis  case  aa  made.  The  -  answer  of  the  de- 
fendant, who  was  an  infant  of  tender  years, 
by  her  gtiardian  ad  litem  duly  appointed  by 
the  court  of  common  pleas  for  Kicbland  coun- 
ty, in  effect,  submitted  her  rights  to  the  pro- 
tection of  the  court.  The  facts  of  the  case 
are  aa  follows:  Uenry  P.  Clarke,  the  plaintiff, 
while  domiciled  in  the  state  of  South  Carolina, 
Intermarried  with  Julia  Hurd,  in  the  state  of 
Mew  York,  In  the  year  1886;  and  the  married 
couple  Immediately  returned  to  the  state  of 
South  Carolina,  which  before  the  marriage 
had  been  adopted  as  the  domicile  of  the  hus- 
band, and  that  state  became  the  domicile  of 
the  marriage.  In  a  daughter  (the  de- 
foidant,  Nancy  B.  Clarke)  was  bom.  In  18»3 
another  daughter,  Julia  Clarke  was  bom.  In 
the  wife,  Julia  U.  Clarke,  died.  In 
May,  18U4,  the  daughter  Julia  Clarke  died. 
For  some  years  after  said  marriage,  the  plain- 
tiff and  Ills  wife  lived  on  their  plantation, 
near  Easlovee,  in  Klchland  county,  In  this 
■tate;  and  during,  their  residence  at  this 
place,  and  wliile  on  a  Tislt  to  relatives  at  the 
North,  the  wife,  Sirs.  Julia  H.  Clarke,  made 
the  foUowlDg  will:  "I,  JuUa  H.  Clarke,  wife 
of  Henry  P.  Oarke.  realdlnc  near  Bastover, 
In  BiehlaDd  cotmty.  state  of  South  Carolina, 
being  of  sound  and  disposing  mind  and  mem- 
ory, do  make  and  ordain  thla,  my  last  will 
and  teatameot,  add  hereby  revoke  all  other 
wills  by  me  at  any  time  beretotbre  made. 
First.  1  direct  that  all  my  Just  debts  and  my 
funeral  expenses  shall  be  fully  p^id  by  my  ex- 
ecutor, hereinafter  named.  Second.  I  direct 
that  a  portion  of  my  estate,  suUlclent  to  pro- 
duce one  thousand  dollars  annnally,  shall  be 
safely  Invested  by  my  encntor,  and  the  said 
one  thousand  dollars  be  paid  annnally  to  my 
father,  S.  H.  Hurd,  now  In  New  Yoife  City, 
In  (loarterly  paymoits,  daring  his  natond  life. 
Third.  1  give  and  bequeath  to  Mrs.  Laura 
Bhwwoodi  of  Bridgeport,  Conn.,  the  sum  of 
ten  thousand  dollars.  Fourth.  I  give  and  be- 
queath to  lilss  Agnes  O.  Patterson  of  said 
Bridgeport,  the  sum  of  five  thousand  dollars. 
Fifth.  The  rest,  residue,  and  remainder  of 
my  estate,  real  and  personal,  of  whatsoever 
description  and  wherever  irituated,  I  give,  de- 
vise, and  bequeath  as  toUowa:  One-half  there- 
of to  my  hnslnnd,  Uenry  P.  Clarke,  and  one- 
taalf  thereof  to  my  said  husband  In  trust  for 
my  daughter  Nancy,  until  she  becomes  twen- 
^-flve  years  of  age,  and  then  to  pay  over  the 
whole  sum  to  tm;  but  If  she  shall  many  be- 
fore that  age,  with  the  omsent  and  approval 
<tf  her  father,  or.  In  case  of  bis  death,  with 
the  consent  and  approval  of  ber  then  guardian 
tb^  I  direct  that  one-half  of  her  share  shall 
be  paid  to  her  upcn  her  marriage,  and  the  oth- 
er half  when  she  becomes  twenty-five.  In 


case  I  shall  leave,  surviving  me,  one  or  nure 
children  besides  my  daughter  Nancy,  then  I 
direct  that  the  said  rest,  residue,  aud  remain- 
der  of  my  estate  shall  be  divided  equally 
among  my  said  husband  and  all  of  my  chil- 
dren, share  and  share  alike,  my  husband  and 
my  children  sharing  per  capita,  and  the  shares 
of  my  said  children  to  be  held  in  trust  as 
alKive  provided  in  the  case  of  Nancy  aa  being 
the  only  one.  And  1  give,  devise,  and  be- 
queath the  said  rest,  residue,  and  remainder, 
as  aforesaid,  to  each,  and  to  their  betrs,  and 
each  of  them,  forever.  1  constitute  and  ap- 
point my  said  husband,. Henry  P.  Clarke,  to 
be  executor  and  trustee  of  this,  nly  will,  aud 
direct  that  no  bond  be  required  of  htm  under 
either  appointment"  On  the  Uth  day  of 
November,  ltjU3,  at  her  residence,  near  the 
dty  of  Columbia,  in  Bichland  county  and 
state  of  South  Carolina,  the  said  Mrs.  Julia 
H.  Clarke  made  a  codicil  to  her  last  will 
and  testament  wherein  she  fully  ratified 
and  confirmed  said  last  will  and-  testajnent, 
except  that  she  revoked  the  third  Item  or 
clause  thereof,  and  in  lieu  of  the  provision 
therein  contained  in  favor  of  Mrs.  Laui  a  Sher- 
wood, of  Bridgeport,  Conn.,  directed  her  ex- 
ecutor to  safely  Invest  such  portion  of  fair  es- 
tate as  would  yield  $5(X)  per  annum,  and  pay 
the  said  $5UU  annually,  in  quarta*ly  payments, 
to  the  said  Mrs.  Laura  Sherwood  during  her 
natunU  lite.  And  she  also  provided  that  such 
parts  of  her  estate  as  had  been  In^'ested  by 
her  executor  to  yield  the  annual  payment  of 
91,000  to  her  father,  S.  U.  Hurd.  and  of  93l)0 
to  Mrs.  Laura  Sherwood,  after  the  death  of 
each  one  respectively,  should  revert  to  her  es- 
tate, and  be  disposed  of  as  under  the  fifth 
item  or  clause  of  her  said  last  will  and-  testa- 
ment 

The  will  and  codicil  were  duly  established 
In  the  court  of  probate  for  Bichland  county, 
in  the  state  of  South  Carolina.  The  plain- 
tiff qualified  aa  executor.  All  of  the  personal 
estate  of  the  testatrix  In  the  state  of  South 
Carolina  waa  $825.  Hioc  real  estate  in  the 
latter  state  was  valued  at  about  920.000l  Her 
debt  amounted  to  about  ¥30,000.  The  amount 
necessary  to  be  Invested  to  raise  the  annual 
sums  to  the  said  8-  H.  Hurd  and  the  said 
Mrs.  Laura  Sherwood  was  about  (22.000, 
and  to  pay  the  l^cy  of  Bliss  Agnes  C  Pat- 
terson was  f5,00(^  making  an  a^cregate  of 
about  167,000.  But  the  testatrix  was  entlUed 
to  the  one-dxth  part  of  the  estate  (tf  her 
grandfatiier,  tbe  late  P.  T.  Barium,  of  Bridge- 
port, Conn.,  conslsttaig  of  real  -  and  personal 
estate.  In  a  part  of  which  the  widow  of  the 
late  P.  T.  Barnum  had  a  life  estate.  The 
estate  of  the  said  P.  T.  Barnum  was  located 
In  three  states,— Connecticut,  New  York,  and 
Kansas.  Under  tbe  statute  law  of  Kansas, 
whatever  lands  descended  to  the  Infant  Julbi 
Claite  through  her  motber,  the  testatrix,  on 
her  death  vested  In  her  ftither,  tbe  i^Intlff; 
under  the  stetntes  of  New  York,  sncb  share 
descended  to  tbe  fstber  for  his  lUe,  wltb  re- 
mainder to  OA  Infant  defendant,  Nan<7  B. 
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Claifee;  whOe,  in  Connectlcnt.  sucb  estate  of 
the  infant  Julia  Clarke  would  vest  abeolute- 
ly  In  the  defendant,  Nanc7  B.  Clarke;  while, 
on  the  eontraiT,  under  the  proTlslons  of  the 
will  of  Mrs.  Jolla  H.  Clarke,  deceased,  her 
whole  estate  In  the  states  of  South  Carolina, 
Connecticut,  Kansas,  and  New  York,  the  rest, 
realdne,  and  remainder  of  testatrix's  estate, 
after  the  payment  of  debts  and  legacies, 
would  devolre  In  equal  portions  upon  the 
plaintiff,  Henty  P.  Clarke,  and  the  defend- 
ant, Nancy  B.  Clartie,  for,  of  course,  the  state 
of  South  Carolina  being  the  state  of  domicile 
of  both  Mrs.  Julia  H.  Clarke,  the  testatrix, 
as  well  as  thai  of  her  Infant  deceased  daugh- 
ter, Julia  Clarke,  the  personal  estate  of  said 
Infant  daughter  Julia  Clarke  would  be  equal- 
ly dlTlded  between  her  father  and  the  de- 
fendant her  Bist&c.  The  plaintiff,  filling  both 
the  ofllce  of  executor  and  that  of  trustee"  for 
his  infant  daughter,  tue  defendant,  was  nat- 
urally strongly  mored  by  the  responsibility 
thus  dcTolTed  upon  him,— and,  a  little  more 
than  a  year  after  his  wife's  death,  exhibited 
his  complaint  In  the  court  of  common  pleas 
for  Richland  county.  In  this  state,  which  was 
the  court  of  domicile  of  all  parties,  wherein 
he  seeks  the  aid  of  that  court  In  the  proper 
discharge  of  his  duties  of  his  two  offices  as 
said  executor  and  trustee.  Tlie  hearing  came 
on  before  Judge  D.  A.  Townsend,  upon  the 
pleadingii  and  some  testimony .  The  first 
qnestlon  submitted  to  the  Judge  was  the 
competency  of  certain  testimony  offered  by 
the  plaintiff  himself,  which  was:  "Mrs. 
Clarke's  intention  was  to  convert  what  sbe 
would  recelTe  under  the  will  [the  will  of  her 
grandfather,  P.  T.  Bamnm]  into  money,  and 
invest  it  In  South  Carolina.  Her  reasons 
for  this  were  that  In  the  North  and  West  she 
would  have  to  have  her  property.  If  there, 
managed  by  agents,  and  would  receive  a  less 
rate  of  interest  than  tliat  which  ruled  In  the 
South.  In  the  South  she  would  save  ex- 
penses and  commissions  of  agents,  and  conid 
manage  or  supervise  the  management  pei^ 
sonally,  besides  rec^vlng  higher  rates  of  in- 
terest In  the  event  of  any  of  the  benefl- 
darles  under  the  will  dying  intestate,  Mrs. 
Clarke  believed  that  the  property  of  such 
beneficiary  would  be  distributable  under  the 
South  Carolina  laws  for  the  distribution  of 
Intestate  estates."  The  circuit  Judge  ruled 
that  this  testimony  was  admissible.  Such 
ruling  Is  excepted  to,  and  forms  part  of  the 
appeal  here  taken.  The  circuit  Judge  made 
his  decree,  which  will  be  reported.  The  de- 
fendant appeals  also  from  that  decree.  AH 
the  exceptions  will  be  reported. 

Was  the  dnmit  Judge  in  error  In  admitting 
the  testimony  excepted  to?  The  object  of 
this  testimony  was  to  show  that  Mrs.  Qarke 
had  a  certain  intention  guiding  and  control- 
ling her  In  firaming  the  disposition  of  her 
property  by  this  wilL  We  have  always  nn- 
derstood  the  rule  of  law -as  enforced  by  the 
courts  of  this  state,  regulating  the  compe- 
iBDcy  ct  twdmooj  of  this  character,  to  be 


that  anything  that  wlU  show  the  surround- 
ings of  a  testatot^his  family,  their  names, 
age,  or  sex;  his  property.  Its  name,  value,  or 
charactw;  his  use  of  words,  if  In  any  way 
peculiar,  or  to  explain  any  ambiguous  ex- 
pressions occurring  In  the  will— is  admiaslble. 
We  have  never  known  that  testimony  as  to 
an  intention  sei>arate  and  apart  from  that 
conveyed  by  the  language  used  in  the  will 
could  be  held  competent  As  was  well  said' 
by  the  late  Chancellor  Job  Johnstone,  In  Rob< 
borough  V.  Hemphill,  6  Rich.  Eq.  107:  "It 
Is  conceived  that  If  the  effect  or  purpose  of 
parol  evidence  is  to  Introduce  into  a  will 
matter  which  It  does  not  contain,  so  as  to 
constitute  a  part  of  the  will,— to  giv6  to  the 
will,  In  itself  considered;  operative  elements, 
language,  or  provisions  which  were  not  In  it 
before,— then  such  evidence  is  incompetent 
In  a  court  whose  sole  function  la  to  construe 
wills.  •  •  ♦  Such  evidence  Is  very  differ- 
ent from  that  which  Is  offered  for  the  pur> 
pose  01  affording  a  light  by  which  what  is  In 
the  will  may  be  read,  understood,  and  applied, 
which  Is  always  proper."  It  seems  to  us 
that  BO  much  of  the  testimony  offered  which 
relates  to  the  purpose  In  Uf  e  of  Mrs.  Clarke 
In  withdrawing  her  property  from  the  North 
and  West  and  locating  the  same  in  South 
Carolina,  is  incompetent  because  there  are 
no  words  manifesting  any  such  purp(we  as 
written  in  her  wUl  itself.  It  would  be,  in 
effect  adding  to  the  will  to  allow  such  testi- 
mony, and  all  will  admit  that  this  cannot  be 
done  in  this  way.  And  we  are  equally  clear 
as  to  the  Incompetency  of  the  last  part  of  this 
testimony,  relating  to  what  the  testator 
thought  would  occur  if  any  one  of  the  bene- 
fidarles  should  die  intestate  before  a  final 
distribution  of  her  bounty  could  be  made, 
for  there  occurs  no  language  In  the  will  that 
points  to  any  such  contingency.  This  would 
certainly  be  adding  a  new  provision  to  the 
will.  These  exceptions  must  be  sustained, 
but.  In  80  doing,  we  do  not  help  the  appellant 
very  materially,  for  the  circuit  Judge  distinct- 
ly states  in  his  decree  that  he  does  not  base 
his  decision  upon  the  testimony,  altliougli  he 
admitted  It  as  competent;  and  here,  now,  we 
approach  the  trie  battle  ground. 

The  second,  third,  fourth,  and  fifth  grounds 
raise  the  Issue  that  the  provisions  of  the  will 
as  written,  when  properly  construed,  devel- 
op the  conclusion  that  the  testatrix  Intended 
that  her  real  proj^rty,  wheresoever  situated, 
and  of  whatsoever  description,  should  become 
personalty.  That  such  result  obtains  from 
the  language  used  In  wills  when  properly 
construed.  In  some  cases,  must  be  admitted. 
The  courts  of  the  mother  country  so  hold. 
The  courts  of  this  country  (both  federal  and 
state)  so  hold.  In  what  cases  will  such  a 
conclusion  be  proper?  We  answer.  In  all 
those  cases  where  the  provisions  of  the  will 
itself  manifest  that  such  was  the  testator's 
Intention,  if  such  intention  be  legal.  This  In- 
tent of  the  testator,  when  manifested  by  the 
language  used  in  the  will,  must  be.  If  legal. 
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carried  Into  execution,  for  equity  looks  at  the 
Intent  rather  fban  the  form,  and  one  of  Its 
maxims  Is  that  equity  treats  that  as  done 
which,  in  good  conscience,  ought  to  be  done. 
So  declares.  In  substance,  Mr.  Pomeroy,  In 
the  first  Tolmne,  at  page  413,  of  bis  work  on 
Equity  Jurisprudence.  We  do  not  bold  that 
a  direction  by  tbe  testator  that  his  lands  be 
sold  should  appear  in  the  will  In  order  that 
realty  shall  become  personalty;  and  we  do 
not  know  that  we  can  more  clearly  express 
our  views  on  this  phase  of  the  question  than 
by  quoting  the  language  of  Mr.  Justice  F.  H. 
Wardlaw,  used  in  announcing  the  opinion  of 
this  court  in  the  case  of  Farmer  t.  Spell,  11 
Rich.  Eq.  547,  548,  which  was  as  follows: 
"Equitable  conversion  of  realty  into  person- 
alty la  effectual.  In  strictness,  only  where  a 
sale  of  the  land  is  ordered,  and  disposition  of 
the  proceeds  is  made;  &u£,  if  the  intention  to 
dispose  of  the  subject  as  personalty  can  be 
ascertained  from  the  face  of  the  will,  it  may 
not  be  indispensable  that  a  sale  should  be  ex- 
plicitly directed  as  a  means  of  conversion. 
[Italics  ours.]  Chancellor  Dargan  says,  with 
sufficient  precision,  in  Perry  v.  Logan,  5  Rich. 
Eq.  202:  'Wherever  It  is  apparent  from  the 
words  of  the  will  that  the  testator  meant  tUat 
his  real  estate,  in  that  form,  should  not  pass 
into  the  possession  of  the  objects  of  his  tes- 
tamentary bounty,  but  should  be  converted 
Into  money,  and,  as  money,  come  to  those  for 
whom  he  designs  the  benefaction,  this  will  be 
considered  in  equity  as  a  bequest  of  person- 
alty. Under  such  circumstances.  It  will  be 
treated  In  all  respects  as  If  the  conversion 
bad  been  made  by  the  testator  in  his  life- 
time.' So,  too,  cases  might  be  within  the 
principle  of  conversion  as  to  some  Incidents 
when  no  allegation  of  the  form  of  the  estate 
was  contemplated."  We  might  multiply,  at 
great  length,  quotations  from  other  cases  to 
the  same  effect;  but  we  have  always  felt, 
when  our  own  state  decisions  recognize  fully 
a  priudide  of  law  as  applied  to  our  own  af- 
falrs,  that  should  be  sufflcient  Now,  let  us 
turn  to  the  circumstances  of  this  particular 
case.  It  is  established  that  South  Carolina 
was  the  domicile  of  this  testatrix,  and  that 
her  husband  and  two  children  who  survived 
ber,  as  the  objects  of  her  bounty,  were  also 
domiciled  there;  that  her  last  will  fully  dis- 
closes that  each  of  the  three  was  to  be  made 
equal  one  with  the  other  in  the  distribution 
of  her  estate.  The  testatrix  must  be  presum- 
ed  to  have  known  that,  under  the  laws  of  tills 
state,  it  was  In  her  power,  by  a  last  will,  to 
divide  her  whole  estate  real  and  personal,  as 
she  might  elect  to  do;  and,  further,  that  un- 
der our  law^  In  the  event  of  the  death  of  ei- 
ther  husband  or  child  or  children,  the  estate 
of  the  one  so  dying  Intestate  would  be  shared 
equally  by  the  two  survivors,  whether  the 
estate  was  realty  or  personalty.  But  it  must 
also  be  assumed  that  she  knew  the  laws  regu- 
lating intestate  estates  in  the  states  of  Con- 
necticut. Kansas,  and  New  York,  where  some 
of  her  estatOb  real  and  personal,  was  located. 


Further,  it  must  be  assumed  tiiat  the  testa- 
titz  knew  of  the  extent  of  her  estate,  wher- 
ever located;  for  the  will  of  her  grandfather, 
P.  T.  Bamum,  disclosed  the  same  and  her  in- 
terest therein.  We  do  not  think  that  the  fact 
of  her  Indebtedness  to  others  and  her  lega- 
cies to  others  aggregating  $65,000,  while  ber 
persona]  estate  in  South  Carolina  was  only 
$825,  operates  to  any  extent  to  work  the  con- 
version of  her  realty  Into  personalty,  so  Car 
as  the  provisions  of  her  will  touching  these 
matters  Is  concerned. 

How  are  we  to  regard  the  provisions  of 
the  fifth  item  or  clause  of  the  will?  Do 
those  provisions  evince  an  intention  of  the 
testatrix  to  convert  her  realty  Into  personal- 
ty? When  the  language  at  the  beginning  of 
this  item  is  considered,  it  will  be  seen  that 
she  masses,  so  to  speak,  her  realty  and  per- 
sonalty in  the  terms  "the  rest,  residue,  and 
remainder  of  my  estate," — that  Is,  all  that 
should  be  left  after  the  payment  of  her  debts 
and  l^ades;  and  this  "rest,  residue,  and 
remainder"  she  gives,  devises,  and  be- 
queaths equally  to  her  husband  for  himself, 
and  to  him  in  trust  for  her  daughter  Nancy, 
If  she  should  be  the  only  child  left  by  her, 
but,  in  the  event  there  Is  another  child,  then 
she  gives,  devises,  and  bequeaths  one-third 
of  such  rest,  residue,  and  remainder  to  her 
husband  absolutely  for  himself,  and  the  oth- 
er two-thirds  to  him  in  trust,  one-third  for 
Nancy,  and  one-third  for  Julia.  The  use  by 
the  tratatrix  of  the  term  "devise"  is  of  some 
signification,  for  usually  such  a  term  occurs 
in  the  testamentary  disposition  of  an  estate 
In  realty,  -as  such;  and  tf  there  were  no 
other  words  In  the  text  of  this  will  nega- 
tiving this  Idea  of  the  use  of  the  word  "de- 
vise" being  intended  to  convey  her  realty, 
as  such,  to  these  beneficiaries,  this  would  end 
the  matter.  However,  the  use  of  a  word  of  a 
technical  significance  in  a  will  is  not  allowed 
of  itself  to  fasten  down  the  intent  of  a  tes- 
tatrix. If  other  words,  phrases,  expressions, 
and  sentences  or  provisions  of  her  will  show 
that  her  use  of  this  technical  word  was  not 
intended  by  her  to  do  more  than  to  show 
that  she  meant  her  realty  to  pass,  commin- 
gled with  the  personalty,  under  the  term 
"the  rest,  residue,  and  remainder"  of  ber 
estate  to  these  beneficiaries.  It  has  been 
decided  In  this  state  In  the  two  cases  (Moore 
V.  Davidson,  22  3.  C.  94,  and  Jaudon  t. 
Ducker.  27  S.  a  295,  3  S.  B.  4«5)  that,  when 
a  testator  used  the  words  "the  rest,  resldut-, 
and  remainder  of  bis  estate."  "he  considered 
the  estate  as  a  whole,  without  regard  to 
nice  distinction  between  the  realty  and  per- 
sonalty of  which  it  was  composed.  This  he 
had  the  right  to  do."  In  the  case  at  bar,  It 
will  be  observed  that  no  positive  direction 
la  included  in  the  will  for  a  sale  of  any  of 
the  lands  belonging  to  testatrix  for  the 
payment  of  debts,  legacies,  or  for  distribu- 
tion. The  absence  of  such  direction,  ex- 
plicitly, need  occasion  no  difficulty  In  thta 
caa^  for  the  executor  was  directed  by  the 
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terms  of  the  will  to  pay  the  debts  and  lega- 
cies, and  this  he  could  only  do  by  an  ap- 
plication of  the  property  of  his  testatrix, 
when  sold,  to  those  puri>ose8;  and  In  the 
execution  of  this  power,  after  the  personal 
property  of  his  testatrix  was  had,  the  lands 
could  be  sold,  for  It  must  be  remembered  It 
is  only  "the  rest,  residue,  and  remainder  of 
realty  and  personalty,"  after  the  payments 
of  debts  and  legacies,  that  is  given  to  the 
beneUclajleB  provided  In  the  fifth  Item  of 
the  wllL  Of  course,  In  the  absence  of  ex- 
plicit authority  In  the  will  to  the  executor 
to  make  sales  of  property  to  pay*  debts  and 
legacies,- such  executor  would  have  to  apply 
to  the  court  for  such  leave  for  those  pur- 
poses. What  else  is  there  In  this  will  that 
will  aid  OS  In  reaching  the  Intention  of 
the  testatrix  ?  It  will  be  seen,  in  the  fifth 
Item  or  clause,  that  the  testatrix,  when  she 
comes  to  speak  of  the  duty  of  the  plaintiff 
aa  to  the  one-half  of  the  rest,  residue,  nnd 
remainder  of  her  whole  estate,  real  and  per- 
sonal, he  shall  receive  in  trust  for  bis  Infant 
daughter  Nancy  B.  Clarke,  declares  that  he 
"shall  bold  such  one-half  until  she,  Nancy, 
becomes  2S  years  of  age,  and  then  to  T^ay 
the  whole  sum  over  to  her;  but  If  she  shall 
marry  before  that  age,  with  the  consent  and 
approval  of  her  father,  or,  In  case  of  his 
death,  with  the  consent  and  approval  of  her 
then  guardian,  then  I  direct  that  one-half 
of  her  share  shall  be  paid  to  her  upon  her 
marriage,  and  the  other  half  when  she  be- 
comes twenty-five."  Around  these  words 
revolve  this  contention.-  What  was  Mrs. 
Clarke's  Intention,  as  herein  expres'sed,  as  to 
how  she  meant  any  share  in  her  realty 
should  be  held  by  Nancy  and  Julia  through 
their  trustee?  Was  It  to  be  aa  realty  or 
personalty?  Certainly,  the  trustee  was  to 
bold  two-thirds  pf  the  estate  which  he  re- 
ceived for  his  two  daughters,  for  them.  The 
will  does  not  say  he  shall  "turn  over,"  but 
"shall  pay  over."  What  does  "pay  over" 
mean  when  connected  with  the  words  "the 
whole  sum."  In  the  one  Instance,  and  one- 
lialf  of  her  share  on  her  maniAge,  and  the 
other  one-half  of  her  share  on  attaining  the 
age  of  25  years?  Surely,  It  must  mean  that 
the  sum  of  money  from  the  commingled 
"rest,  residue,  and  remainder  of  her  whole 
«state,  real  and  personal,"  when  the  same 
shaU  be  converted  Into  money,  shall  be  paid. 
If  It  be  so,  will  not  equity  construe  that  Mrs. 
Clarke,  by  the  language  used  by  ber  in  her 
last  will,  has  directed  that  her  realty  be  con- 
-verted  into  money,  and  paid,  two-thirds 
thereof  to  the  plaintiff,  as  trustee  for  his 
two  daughters,  and,  having  so  directed  In 
ber  last  will '  and  testament,  the  court  of 
«qnl^,  in  promotion  of  right,  will  now  con- 
sider as  done  what  ought  to  be  done?  We 
think  this  Is  the  true  Intention  of  this  tes- 
t»trix.  The  exceptions  above  enumotited  to 
the  decree  must  be  overruled.  It  is  the  judg- 
ment  of  this  court  that  the  judgment  ot  the 
•circolt  court  be  affirmed. 


(46  8.  C.  8») 
CITY  COUNCITi  OF  CHABLESTON  v. 
WEBNEB. 

(Snjmme  Conrt-of  Soatb  Cardhuu    March  2S, 
1896.) 

M[jKioiPi.t.  Corporations— Public  Hbalth— Piia» 
iNO  how  Lots— PoLica  Power. 

1.  Act  1830,  amendhig  the  charter  of  the  city 
of  Charleston,  authorizing  the  city  to  fiU  np  low 
lots,  declared  to  be  public  nuisances  by  the  board 
of  health,  and  to  recover  the  cost  from  the  land- 
owner if  it  does  act  exceed  one-half  the  value 
of  the  lot.  Is  a  valid  exerdse  of  the  police  pow- 
er; the  genera]  aasembly  having  the  right  to  del- 
egate sucb  power  to  the  city  authorities.  17  S. 
E.  33.  38  S.  0.  488,  affirmed. 

2.  Sacb  sci  and  its  amendments  uniformly 
DBe  the  term  "lots  or  grounds,"  without  reference 
to  a  portion  of  a  lot  or  the  ezclnslon  of  the  build- 
ings thereon,  and  therefore,  in  proceedings,  under 
the  amendment  of  1883,  to  condemn  a  lot  whose 
cost  of  filling  is  In  excess  of  one-half  its  valne. 
the  entire  lot,  where  held  in  one  title,  as  well  as 
the  bnildinge  therei>n,  most  be  OMuridered  hi  de- 
termining its  yalae. 

Appeal  from  c(Hnmon  pleas  <^nlt  court  of 
Charleston  county;  B.  O.  Watts,  Judge. 

Action  by  the  city  eouncU  ot  city  of 
Charleston  against  Doris  Werner  for  fining 
up  a  low  lot  owned  by  defendant  From  an 
order  granting  a  nonsuit,  plaintiff  appeals. 
Beversed. 

Charles  Inglesby,  for  appellant.  Mordecal 
3c  Gadsden,  for  respondent. 

POPE,  J.  This  action,  wherein  the  city 
council  sought  to  recover  the  sum  of  $1,157.- 
10,  with  Interest,  from  Doris  Werner,  the  de-. 
fendant,  as  the  expense  incurred  by  the  for- 
mer, under  the  provisions  of  the  law  of  this 
state,  in  fllUng  up  the  lot  of  the  latter  in  tlie 
city  of  Charleston,  because  said  lot.  in  Its 
nnlmpnived. condition,  endangered  the  public 
health,  came  for  trial  at  tbe  spring  term, 
1S94.  of  the  court  of  common  pleas  for 
Charleston  county,  in  this  state,  before  his 
honor,  Judge  Watts,  and  a  jury.  Atter  the 
plaintiff  closed  its  testimony,  on  defendant's 
motion,  the  circuit  Judge  granted  an  order, 
in  various  forms,  for  nonsuit,  on  the  ground 
that  the  words  "lot  or  grounds,"  In  the  stat- 
ute, are  to  be  construed  as  "vacant  lots  or 
grounds,"  and  that,  "in  estimating  tbe  value 
of  said  lots  or  grounds,  the  buildings  and  the 
Improvements  thereon  cannot  be  taken  Into 
consideration,  and  that  the  testimony  intro- 
duced by  the  plaintiff  shows  that  the  value 
of  said  lots  and  grounds.  Independent  ot  the 
buildings  and  Improvements  thereon,  does  not 
exceed  the  sum  ta  |2,000,  whereas,  the  cost 
of  tbe  filling  is  admitted  to  be  91,157.10."  It 
might  be  added  to  these  words:  "Sucb 
amount,  fl,157.10,  being  more  than  one-half 
of  the  value  of  such  lot  or  giound  independ- 
ent ot  the  buildings  and  improvements  there- 
on, as  required  by  the  statute  to  enable 
plaintiff  to  recover."  Plaintiff  appeals  from 
8U<A  order  for  nonsuit,  and  defendant  gives 
notice.  Id  tbe  event  plalntlfl  ^peals,  she  will 
only  refer  to  two  other  grounds  to  support 
the  nonsnit:  Fiis^  that  tbe  notice  to  Mn, 
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Wemor,  and  the  proceedlnes  thereunder,  had 
reference  to  a  lot  described  In  said  notice, 
and  not  the  lot  described  In  the  complaint; 
second,  that  it  appears,  in  the  testimony  in- 
troduced by  the  plaintiff,  that  the  estimated 
cost,  submitted  to  the  city  council  of  Charles- 
ton, by  the  authorized  officers  for  that  pur- 
pose, exceeded  one-half  of  the  value  of  the 
lot  at  the  time  this  notice  was  issued,  and  it 
appears,  in  the  testim<Hiy,  that  the  value  of 
the  lot  was  not  increased  from  that  time. 

This  action  has  been  before  this  court  Mice 
before  on  appeal.  It  is  reported  in  38  S.  C. 
488,  17  S.  E.  33.  In  that  Judgment  ail  the 
nice  questions  of  constitutloual  law  raised  in 
the  pleadings  are  disposed  of.  Besides, 
Judge  UcGowan,  as  the  organ  of  the  court, 
took  pains  to  point  ont  the  distinction  be- 
tween the  present  action  and  those  cases 
where  the  right  of  taxation,  local  or  general, 
was  considered;  holding  that,  the  dty  of 
Charleston  was  proceeding  in  this  Instance 
under  the  police  power  of  the  state.  It 
seems  that  the  very  last  point  in  Judge  Mc- 
Gowan's  opinion  escaped  the  vigilant  eye  of 
the  circuit  Judge,— Judge  Watts,— if  one  may 
Judge  from  the  observation  he  let  fall  In 
granting  a  nonsuit,  when  he  said  the  North 
Carolina  case  (City  of  Raleigh  v.  Peace,  14 
S.  E.  521)  controlled  him;  for  that  latter  case 
was  confined  exclusively  to  a  discussion  of 
the  law  regulating  local  taxation.  It  may  be 
that  this  very  failure  to  grant  the  law  as 
laid  down  in  the  previous  decision  of  this 
court,  wherein  it  was  decided,  as  before  stat- 
ed, that  this  exercise  of  power  by  the  city 
council  was  not  referable  to  Its  taxing  pow- 
er, but  was  to  its  police  power,  in  protecting 
the  health  of  the  city,  Is  what  led  the  cir- 
cuit Judge  to  make  the  ruling  he  did,  and  of 
which  the  appellant  now  complains.  The 
act  of  1830,  under  which  the  dty  council 
claims  to  act  in  the  premises,  we  do  not  think 
warrants  the  construction  placed  upon  its 
terms  by  the  circuit  Judge.  The  terms  of  that 
act  (7  St  at  Large,  144)  speak  of  any  "lots 
or  grounds  within  the  dty  of  Charleston  be- 
longing to  any  person  or  persons,"  "the  own- 
ers of  such  lots  or  grounds,"  "said  lots  or 
grounds."  It  nowhere  refers  to  any  portion 
of  any  lot  or  grounds,  or  that  the  value  of 
the  same  shall  not  Indude  the  buildings 
thereon.  We  take  it  that  the  legislature 
meant  what  they  said,  any  lot  or  grounds 
within  the  city  of  Charleston;  and  not  what 
they  did  not  say,  any  part  of  a  lot  or  ground 
within  said  city  exclusive  of  the  buildings 
thereon.  All  that  the  amendatory  act  of 
1883  (18  St.  at  Large,  287)  did  was  to  supply 
the  power  to  the  dty  council,  in  these  cases 
when  the  estimated  expenses  exceed  one-half 
of  the  value  of  the  lot  or  grounds,  to  sell  said 
lot  or  gronnds  to  rdmburse  the  dty  for  the 
money  expended  In  their  improvement  so  as 
not  to  affect  the  pnbUc  healUL  The  testl- 
numy  at  tbe  trial  waa  tbaX  fhe  deteidant 


bought  and  held  this  lot,  under  a  title  toe  tbe 
whole,  in  tbe  same  plight  as  to  the  buildings 
thereon  as  they  now  exist;  that  she  had  not 
claimed  tenure  under  any  other  source 
title.  The  whole  pared  of  land  was  her  lot, 
—her  grounds.  By  what  power  the  court 
could  view  It  in  any  light  than  as  a  whole, 
we  cannot  see,  except  that  an  irregular  part 
thereof  needed  Oiling  up,  while  the  remain- 
ing irregular  part  thereof  did  not  need  filling 
up  In  order  to  protect  the  public  health.  If 
the  lot  or  ground  were  to  be  considered  aa 
one  whole,  when  was  there  any  authority  In 
the  act  In  -question  to  disregard  the  buildings 
In  such  lot  In  reaching  Its  value?  '  We  can- 
not see. 

It  follows,  therefore,  that  a  new  trial  must 
be  bad,  unless  the  matters  embraced  In  tbe 
notice  of  the  defendant  should  prevoit  such 
a  result  After  a  dose  consideration  of  tbe 
papers  in  evidence,  we  do  not  see  that  any 
other  lot  than  that  set  out  in  the  complaint 
is  referred  to  in  any  notices  served  upon  Mrs. 
Werner,  the  defendant  Tbe  truth  is  that 
she  owned  but  one  lot  and  every  map  refer- 
red to  needed  improvement  by  filling  up  so 
many  cubic  yards  on  her  lot  We  followed 
the  Ingenious  and  able  argument  of  her 
counsd  very  closely  when  It  was  delivered  at 
the  bar  of  the  court,  and  we  have  reflected 
upon  It  since,  but  we  are  unable  to  agree 
with  him.  So,  too,  as  to  his  second  proposi- 
tion. If  we  conld  agree  that  the  act  of  the 
legislature  contemplated  that  <»ily  so  much, 
or  that  part,  of  a  lot  which  was  filled  up 
should  respond  to  the  reimbursement  of  the 
city  for  'the  costs  of  such  filling,  we  would 
agree  to  his  view  of  the  testimony;  but  we 
cannot  The  whole  lot  was  valued  at  from 
$4,000  to  f5,000,  in  the  testimony  offered  at 
the  trial,  and  the  amount  sued  for  la  only  a 
little  more  than  one-fourth  .of  that  value.  It 
ia  the  Judgment  of  this  conn  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and 
that  the  cause  be  remanded  to  that  court  for 
a  new  tilaL 

GARY.  J.  (concurring).  The  ordinance 
passed  in  pursuance  of  the  statute  refers  to 
"low  lots  or  vacant  grounds."  A  "low  lot" 
might  be  within  the  provisions  of  the  ordi- 
nance, even  though  It  had  buildings  or  im- 
provementa  thereon.  In  such  cases,  the 
buildings  or  improvements  should  be  taken 
into  consideration  In  estimating  the  value  of 
such  lots.  I  therefore  think  the  reasons  as- 
signed by  the  presiding  Judge  in  granting  the 
nonsuit  were  erroneous,  and  that  a  new  trial 
should  be  granted.  No  buildings  or  improve- 
ments are,  however,  to  be  taken  Into  consid- 
eration In  estimating  the  value  of  such  lots, 
except  where  they  shall  be  found  to  be  "low 
lots,  endangering  the  public  health,"  In  the 
manner  contemplated  by  the  said  ordinance. 
I  concur  only  In  the  reeolt  aa  annooneed  br 
the  majority  of  the  conrt. 
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HALL  T.  LEWIS. 

(Silicone  Oonrt  of  Nortb  GazoBna.    BCardi  JBS, 
1806.) 

AcrioK  TO  Dbclaub  Dbbd  a  Hortoaob  —  CoM- 
PuiKT  uin  ETiDBNCB—SorrtoiBRCT— Ap- 
peal—Ha  RHLBSS  Ekhor. 

X.  In  an  actioQ  to  declare  a  deed  a  mortgage, 
the  evidence  for  plalotifl  was  that  defeodant  of- 
fered to  take  up  a  mortgage  on  the  land,  on  which 
there  was  $80.42  due,  and  to  bold  it  until  plain- 
tiff could  iiay  him;  that  for  conTenience  a  deed 
was  given,  and  the  consideration  stated  aa  $125, 
without  plaintUfs  knowledge;  that  plaintiff  and 
bia  wife  conld  not  read,  and  it  was  not  read  to 
them;  that  aftet  bis  wife  had  signed  It  she  ask- 
ed the  Jostice  who  took  her  acknowledgment  how 
mneh  was  atfll  due  on  the  land,  and  he  told  her 
that  ber  bnsband  had  told  him  ''about  $80";  and 
that  plaintiff  continued  to  live  ,on  the  land,  and 
make  a  crop.  There  was  a  verdict  for  plain- 
tiff. Hetd,  that  a  motion  for  a  judgment  for 
defendant  noo  obstante  veredicto  was  properly 
denied,  thoogb  the  complaint  did  not  all^  that 
the  condition  and  clause  of  defeasance  were 
"omitted  by  fraud,  inadvertence,  or  mistRke." 

2.  Defendant  offered  evidence  to  show  that 
he  had  pot  valuable  Imttrovements  on  the  land, 
and  the  court,  in  ruling  it  out,  remarked  that  "a 
mortgagee  was  not  entitled  to  anytbing  for  im- 
provements be  put  on  the  land."  He  also  stated 
that  be  sbonld  charge  the  jury  "that,  if  they  be- 
lieved defendant's  testimony,  construed  and  tak- 
en in  connection  with  that  offered  by  plaintiff, 
then  th«r  should  find  the  said  deed,  though  abao- 
Inte  on  itB  ftice,  was  intended  u  a  mortgage." 
ffeld,  that  the  remarks  of  the  court,  if  erroneona, 
were  harmless,  defendant  admitting  that  he,  at 
the  request  of  plaintiff,  paid  the  original  mort- 
gagee $80.42.  and  had  the  mortgage  and  debt  as- 
signed to  him. 

Appeal  from  superior  court  of  Sampson 
county;  Graham,  Judge. 

Action  by  Albert  Hall  against  A,  B.  Ijewis 
to  declare  a  deed,  absolute  on  Its  face,  a  mort- 
cage.  From  a  Judgment  for  plaintiff,  defend- 
ant appeal&  AlDrmed. 

J.  L.  Stewart,  for  anwllant  J.  I).  Kerr, 
foravpellw. 

FnBQHBS,  J.  The  erldence  In  this  case 
ereatM  a  itrong  Impression  upon  the  minds 
of  the  oonrt  of  palpable  fraod  on  the  part  of 
defmdant.  from  wblidi  a  conrt  of  equity 
Aonld  glTe  relief.  After  the  Tordlct  of  the 
Jni7,  the  defendant  moved  for  Judgment  noa 
obstante  Tezedicto,  for  tiie  reason  that  the 
omnplalnt  did  not  state  a  eanse  of  actkm.  In 
that  it  did  not  allege  that  the  condition  and 
clause  of  defeasance  In  his  deed  were  "omit- 
ted by  fraud,  inadvertence,  or  mistake,"  and 
dtai  Noiris  t.  McLam,  104  N.  C.  1S9,  10  8. 
BL  14(^  for  this  poiritlML  We  do  not  admit 
tbat  fraud  Is  not  alleged  In  the  complaint, 
and  therefwe  It  does  not  become  onr  duty  to 
condd»r  whettier  Nonla  T.  IfcLam,  snpra, 
was  pat  OD  the  first  principled  of  equity  or 
not  It  Is  tnK  ttat  tba  gawral  mle  Is  that 
tbere  should  be  allegata  as  well  as  probata. 
Bat  this  Is  a  rule  ot  practice,  and  the  quea- 
tlon  Is  whetlier  this  mle  of  pnctloe  would 
not  gtra  wajr  to  that  great  prlndple  o£  equity 
that  win  enforce  the  spedflc  performance  of 
contrmeta  wbesre  the  contract  is  not  doiied.  A 
-parol  contract  for  the  sale  of  land  will  be 
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enforced  if  It  Is  not  denied.  Bonham 
Oralg,  80  N.  a  m  If  it  is  denied,  it  cannot 
be  iwoved  under  ttie  statute  of  fcauda.  and  of 
course  cannot  be  oiforced.  But  this  Is  be- 
cause the  contract  Is  denied,  and  cannot  be 
prorbd.  Tlien.  to  tak^  this  complaint  as  np> 
on  demurrer,  why  should  It  not  be  enforced? 
A  demurrer  adnUts  tike  facts,  and  defendant's 
motion  must  ba  put  on  the  same  ground.  But, 
If  we  take  It  In  connection  with  the  evidence 
of  the  plaintiff.  It  anteara  that  the  defendant 
agreed  to  take  np  the  mortgius  <tf  the  Clin- 
ton Loan  Association,  on  which  tfaexe  was  only 
$80.42  due,  and  to  hold  It  until  he  could  pay 
him;  that  defendant  said  to  idalntiff  that  he 
would  not  take  a  mortg^upe  from  pbdntlfl  to 
secure  him.  but  would  take  a  deed,  which 
would  be  the  same  thing  in  effect,  and  It 
would  be  cheaper  for  botli;  that  defendant 
procured  the  deed  to  be  wrlttra.  and  had  the 
condderatlon  stated  to  be  $12&,  without  the 
knowledge  of  plaintiff,  aa  he  alleges;  that 
it  waa  not  read  ov^r  to  lilm,  and  he  could  not 
read;  that  plalntUTs  wife  went  the  next  day, 
and  signed  It,  without  Ito  ever  .behig  read  to 
her,  and  she  cannot  read,  and  the  Justice  who 
took  ber  acknowledgment  testified  that  be  did 
not  read  It  to  her.  and  that,  after  she  bad  . 
signed  and  acknowledged  the  same,  she  asked 
Uow  much  was  still  due  on  the  land,  and  he 
told  her  that  her  husband  had  tola  blm  "about  ' 
$8^"  and  that  plaintiff  continued  to  live  on 
the  land  and  make  a  crop.  And  now  we  are 
aslrad  to  say  that  all  this  does  not  amount  to 
an  allegation  of  fraud.  There  are  some  ex- 
pressions used  by  the  court  on  the  trial  that 
might  be  subject  to  critidsm  but  for  the  ad- 
mitted facts  on  tbe  part  of  defendant  For 
Instancy  when  the  defendant  offered  evidence 
for  the  purpose  of  ahowlng  that  he  had  pot 
valnable  Improrementa  on  tiie  land,  and  the 
court  In  ruling  out  thia  evidence,  remarked 
nhat.a  mortgagee  waa  not  entitied  to  any- 
thing for  Improvements  he  put  on  the  land," 
and  when  he  said  that  he  should  cbarge  tbe 
Jniy  "that,  It  they  bettered  the  testimony  of 
the  defendant,  construed  and  taken  In  con- 
nection wltli  that  offered  by  the  plaintiff, 
then  they  should  find  the  said  deed,  though  al>< 
solute  on  Its  face,  was  intended  as  a  mort- 
gage." ^niere  was  no  error  In  the  court's  ac^ 
eluding  the  evidence  offered  to  show  Improve- 
meaitB.  The  error,  If  any,  waa  In  the  jodg^a 
expreaalng  an  opinion  aa  to  a  fact  iqion  which 
llie  Jury  had  to  paaa,  and  In  the  court'a  group- 
tog  together  the  evldoice  of  the  iibUatiff 
*^fcen  in  connection  with  that  of  the  defend- 
ant," whui  defendant  contends  that  tbe  de- 
fendant's erldence  waa  contradictory  of  that 
of  the  plaintiff,  and  the  Jury  ahonld  have  been 
80  Instructed.  But  when  we  consider  that 
the  defendant  admitted  that  he,  at  the  re- 
quest of  plaintiff,  paid  the  CUntim  Loan  Asso- 
ciation $80.42,  and  had  the  mortgage  and 
debt  aaaigned  to  him.  the  law  at  once  created 
the  fldndary  relation  of  mortgagor  and  mort- 
gagee between  the  plaintiff  and  tbe  defend- 
ant; and,  tUs  being  so,  the  deed  from  i^aln- 
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tiff  could  only  be  a  purchase  ot  plaintiff's 
reversionary  interest  In  the  land,  which  the 
law  presumed  to  be  fraudulent;  and  tiie  bur- 
den was  upon  the  mortgagee  (Uie  defendant) 
to  show  the  bona  fides  of  the  transaction. 
McLeod  T.  Bullard.  84  N.  a  615.  Ahd  it 
was  not  only  the  right,  but  the  duty,  of  the 
court  to  have  instructed  the  jury  to  that  ef- 
fect. And  we  find  nothing  In.  what  the  Judge 
eald  that  goes  to  the  extent  of  the  rule  laid 
down  by  the  court  In  McLeod  t.  Bullard,  su- 
pra. So,  If  there  was  error  in  what  the  judge 
said,  as  pointed  out  by  defendant.  It  was 
harmless,  as  It  was  the  duty  of  the  Judge  to 
tell  the  Jury  that  the  law  presumed  the  trans- 
action to  be  fraudulent  on  the  part  of  defend- 
ant, and  it  doTolved  on  him  to  rebut  this  pre- 
sumption by  proving  the  bona  fides  of  the 
transaction,— that  is.  that  be  had  dealt  fairly 
and  openly  with  plaintiff;  tbat  he  had  ex- 
plained why  it  was  tbat  he  caused  |12o  to  be 
stated  as  the  consideration,  when  he  only  paid 
^.42;  that  It  was  a  boqa  fide  purchase  for 
$125;  why  It  was  that  be  charged  the  plain- 
tiff f  1.50  for.  his  time  and  trouble  In  going 
with  plaintiff  to  take  up  the  old  mortgage; 
that  he  had  given  a  reasonably  fair  price  for 
the  land  (shown  to  be  worth  $300  by  uncon- 
tradicted evidence),  and  that  he  had  paid  the 
plaintiff  at  least  the  difference  between  $80.42 
and  $125.  And  as  defendant  had  offered  no 
evidence  as  to  the  $1.50  paid  him  for  his  time, 
and  no  evidence  to  show  or  tending  to  show 
that  the  land  for  which  he  paid  only  $30.42 
Is  not  worth  $300,  it  was  the  duty  of  the  court 
to  have  charged  the  Jury  that  defendant  had 
not  rebutted  the  presumption  of  fraud  the 
law  put  upon  him,  and  it  was  their  duty  to 
return  a  verdict  for  plaintiff,  even  to  say 
nothing  of  the  other  evidences  of  fraud  In  the 
case,  upon  which  defendant's  evidence  hardly 
amounted  to  a  scintilla,  a  shadow,  a  pretense. 
In  our  opinion,  this  Is  not  a  case  In  which  de- 
fendant Is  entitled  to  pay  for  Improvements. 
He  was  bound  In  law  to  know  his  title  was 
not  good,  and  there  was  no  error  In  refusing 
to  hear  evidence  am  to  Improvamenta.  The 
judgment  must  be  affirmed. 


ou  N.  c.  SU) 

LEK  et  al.  v.  McKOT  et  aL 

(Supreme  Court  of  North  Carolina.    March  24. 

1896.)  ^ 

IdnTAnOHS  —  No^RBSIDBNT  —  FeRSOKAI,  RbPRI- 
SBItTATIVBS— HbIRS— JdDOHBNT. 

1.  Under  Code  Civ.  Proc.  §  162,  providing 
thnt  if,  after  a  caoBe  of  action  accrues  against 
any  perBoo,  he  shall  "depart  from  and  re- 
side out  of  the  state,"  liniitatioDB  shall  be 
sospended  daring  his  absence,  the  statute  !b 
not  put  In  motioQ  by  a  casual  visit  to  the 
state,  but  only  by  a  return  with  a  view  to  resi- 
dence. 

2.  In  an  action  by  a  creditor,  against  the 
heirs  of  a  decedent  judgment  debtor,  to  subject 
lands  to  the  payment  of  the  debt,  it  appeared 
that  the  judgment  was  obtained  agaioBt  the  ad- 
ministratrix within  the  statutory  period  after 
her  qualifieatHHi;  that  there  was  no  sersonal  es- 


tate to  pay  said  debt;  that  the  execatrix  had  do 
foods  m  hand,  and  was  insolvent.  Held  that,  in 
ue  absence  of  allegations  of  coUurioa  or  fraud, 
the  heirs  could  not  plead  limhatioos  or  other  de- 
fense which  might  have  been  set  up  against  sneli 
judgment  in  the  original  action. 

.  3.  Under  Code  Civ.  Proc.  S  153,  sabsec.  2, 
barring  an  action  br  a  creditor  of  a  deceased 
person  against  bis  personal  or  real  represeutetive 
after  seven  years  next  after  the  qualification  of 
the  executor  or  administrator,  the  heirs  cannot 

Filead  limitations  aeahist  a  judgment  recovered 
n  an  action  bronght  against  the  adminiatraUix 
within  the  statutory  period,  but  in  which,  by  de- 
lays in  the  courts,  judgment  was  not  rendered 
till  after  the  lapse  of  seven  years.  Syme  v. 
Badger,  2  S.  B.  61.  96  N.  G.  197.  overruled. 

Appeal  from  superior  coor^  Sampaon 
county;  Gratiam,  Judge. 

Action  by  A.  M.  Lee  and  others  agaJnat  L. 
A.  McKoy,  executrix,  and  othera,  in  the  na- 
ture of  a  creditors'  bill '  From  a  Judgment 
in  favor  of  defendants,  plaintiffs  "raMwtl. 
Beversed. 

T.  M.  Lee,  It.  O.  Burton,  and  J.  D.  Kerr, 
for  appellante.   H.  B.  Falaon  and  AUeu  ft 

Dortch,  for  appellees. 

CLARK,  J.  Code,  S  162,  provides  that  If, 
after  a  cause  of  action  accrues  against  any 
person,  he  shall  depart  from  and  reside  out 
of  the  state,  or  remain  continuously  absent 
fron^  the  stete  for  the  space  of  one  year  or 
more,  the  time  of  his  absence  shall  not  be 
counted  as  any  part  of  the  time  limited  for 
the  commencement  of  the  action.  When  a 
person  becomes  a  nonresident  of  the  state, 
it  is  not  necessary  tbat  be  should  remain 
continuously  out  of  the  state  one  year  to 
stop  the  runuiag  of  the  statute,  nor  would 
occasional  visits  to  tbe  state  put  the  statute 
in  motion.  Armfleld  v.  Atoore,  97  N.  C  34, 
2  S.  E.  347.  While  he  is  a  nonresident  and 
from  the  time  he  becomes  sucli,  the  statute 
Is  ipso  facto  suspended.  When  a  person, 
though  still  retaining  his  residence  In  the 
state,  Is  continuously  absent  from  It  fOr  one 
year,  the  statute  is  suspended  daring  such 
continued  absence.  Armfield  t.  Moore,  su- 
pra. His  honor  erred  In  putting  only  the 
latter  theory  to  the  Jury.  There  beln^  evi- 
dence tend^  to  show  that  Thomas  H.  Mc- 
Koy was  B  nonresident  of  the  state.  It  was 
error  to  instruct  the  Jury  that,  if  he  bad 
not  been  continuously  abaeat  from  the  state 
for  more  than  one  year,  the  statute  had  not 
been  suspended.  If  the  party  is  a  nonresi- 
dent of  the  state  when  the  cause  of  action 
accrues,  the  "return  to  the  state,"  Bpedfied 
by  section  182  as  necessary  to  put  the  stat- 
ute In  motion,  is  a  return  with  a  view  to  res- 
idence, not  a  caaual  appeara^  In  the  state, 
passing  through  It,  or  even  making  a  visit 
here.  Armfleld  t.  Moore,  supra.  The  In- 
struction was  also  erroneous  In  ehatvlng 
that,  if  Thomas  H.  McKoy  had  not  been 
continuously  absent  bom  tbe  state  for  one 
year,  the  causes  of  action  were  barred,  for 
tbe  further  reason  tliat.  Judgment  having 
been  obtained  against  the  administratrix. 
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on  two  of  the  claims,  within  Beven  yean 
next  after  her  quallflcatlon,  and  there  being 
no  exception  to  the  flndJns  of  fact  by  the 
referee  that  there  was  no  personal  estate 
to  pay  said  debts,  and  that  It  was  admitted 
that  the  executrix  had  no  funds  In  hand, 
and  waa  InsolTent,  it  was  not  open  to  the 
heirs  at  law  to  plead  the  statute  of  limita- 
tions against  such  JudgmeDts,  there  being 
no  allegation  of  collusion.  Brlttaln  v.  Dick- 
son, 104  N.  C.  547,  10  H.  E.  701;  Woodllef  r. 
Bragg.  108  X.  G.  571,  i;t  E.  211.  citing 
Speer  t.  James,  01  N.  G.  417;  Long  t.  Ox- 
ford. 108  N.  C.  280,  13  S.  B.  112.  The  latter 
case  cites,  also.  Proctor  v.  Proctor,  105  N. 
G.  222,  10  S.  E.  1036;  Smith  v.  Brown,  101 
N.  C.  347.  7  S.  B.  UOa 

There  remains  for  consideration  only  the 
Inquiry  whether  the  heirs  at  law  are  protect 
ed  by  the  statute  of  limitations  as  to  the 
other  debts,  as  to  which  action  was  brought 
against  the  administratrix  within  the  stat- 
otory  period,  bat  on  which  Judgment  was 
not  obtained  till  after  It  had  expired.  In 
Proctor  T.  ^hroctor.  supra,  It  was  i>olnted  out 
tliat,  in  Bevers  r.  Park;  U8  N.  O.  456.  it  had 
been  held  that  the  heir  could  plead  the  stat- 
nte  against  a  debt  not  reduced  to  judg- 
ment against  the  adnUnistrator,  and  as  to 
wlilcb  tbe  latter  might  plead  the  statute,  in 
a  Bpedal  proceeding  by  bim  for  permission 
to  sell  real  estate  for  assets,  but  that,  in 
Speer  Jamea,  snpra,  tUs  bad  been  re- 
stricted by  holding  that  the  heir  could  not 
(dead  the  atatnte  of  limitations  i^alnst  a 
Judgment  obtained  against  the  personal  rep- 
resoitatlTe,  unless  frand  or  colln^on  in  ob- 
taining such  judgment  Is  shown.  The  ques- 
tiott  presented,  therefore,  is  so  much  of  the 
ruling  in  Syme  t.  Badger,  06  N.  a  197,  2  H. 
E.  01,  as  Isolds  that  the  realty  is  protected 
from  liability  fOr  tbe  debts  of  the  oeceas^ 
if  tbe  statutory  period  of  seven  years  has 
expired,  eren  though  tbe  creditor  bad  be- 
gun proceedings  within  tbe  aeren  years 
against  tbe  personal  representatire  to  en- 
.  force  his  claim,  but  by  delays  in  the  court 
had  failed  to  obtain  judgment  till  after  that 
period.  This  decision  has  been  much  ques- 
tioned, and  has  been  repeatedly  shaken; 
among  other  cases,  In  Woodllef  t.  Bragg, 
supra,  and  Smith  t.  Brown,  101  N.  C.  347. 
bottom  of  page  352,  7  8.  K  890.  It  may  be 
noted  that  Its  supporting  case  of  Andres  v. 
Powell.  97  N.  0.  153.  2  S.  E.  2S5,  which  pro- 
tected the  heir  at  law  by  the  lap^  of  seven 
years  from  the  qualification  of  tbe  personal 
representatives,  even  as  to  causes  of  action 
accruing  subsequently  to  the  death  of  the 
decedent,  waa  overruled  in  Miller  t.  Sfaoaf, 
110  N.  a  319.  14  S.  E.  800,  thereby  establish- 
ing the  dissenting  opinion  of  Merrlmon,  T., 
in  Andres  v.  Powell,  as  the  correct  statement 
of  the  law.  And  we  now  deem  It  our  duty 
to  overrule  the  decision  In  Syme  v.  Badger, 
which,  after  the  long  and  repeated  consider- 
ation given  It.  seems  to  have  been  founded 


upon  a  mistaken  line  of  reasoning.  In  Smith 
V.  Brown,  101  N.  C.  352,  353.  7  S.  E.  890, 
Smith,  0.  3^  seems  himself  to  question  the 
reasoning  in  Syme  v.  Badger.  Since  the 
obtaining  of  a  judgment  against  tbe  per- 
sonal representative  prevents  tbe  bar  of  the 
statute  as  to  the  real  representatives,  there 
can  be  no  reason  why  the  latter  are  not 
equally  prohibited  from  pleading  the  stat- 
ute when  the  action  was  begun  against  the 
personal  representatives  within  seven  years, 
but  by  delays  in  the  courts  judgment  was 
not  had  against  them  after  the  lapse  of 
seven  years.  At  the  death  of  the  debtor, 
the  creditor  had  simply  a  cause  of  action 
against  the  personal  representative  to  es- 
tablish his  debt  He  could  not  sue  the  heir, 
because  the  liability  of  the  land  held  by  the 
heir  was  secondair.  conditioned  upon  the 
failure  of  tbe  personal  estate.  If  the  cred- 
itor had  ignored  the  personal  representative 
and  sued  the  heir,  he  would  have  been  non* 
suited,  because  he  had  no  personal  claim 
against  the  heir.  If  he  had  established  his 
debt  against  the  personal  representative, 
and,  there  being  sufficient  personal  assets, 
he  had  then  sued  the  heir  to  subject  the 
land,  he  would  have  been  nonsuited.  I^a- 
tliam  V.  Bell,  68  N.  G.  135,  which  has  been 
repeatedly  dted  and  approved;  Womact^ 
Dig.  No.  4865.  He  must,  in  all  cases,  work 
out  bis  right  to  subject  tbe  laud  through  the 
personal  ropresentatlTe,  liecause  the  exist- 
ence of  assets,  or,  If  they  have  been  wasted, 
the  solvency  of  the  bond  of  the  adminis- 
trator, is  a  sufficient  answer  to  the  claim  to 
8^  the  land.  If  the  oeditor  establish  his 
debt.  It  then  becomes  the  duty  of  the  per 
Bonal  representative  to  subject  the  land.  If 
be  fails  to  do  BO,  the  law  gives  the  creditor 
a  remedy  to  enforce  the  sale.  Code,  H  1436, 
1474.  The  creditor  is  not  even  a  necessary 
party  to  the  action  brought  by  the  personal 
representative.  Pelletler  Saunders,  67  N. 
G.  261;  Smith  T.  Brown,  101  M.  O.  347.  352, 
7  S.  E.  880.  Tbe  UablUty  Is  that  of  the  land, 
and  not  of  tbe  heir  as  such  (Speer  v.  James, 
94  N.  G.  417),  and  is  secondary.  The  cred- 
itor, therefore,  has  done  what  is  required 
of  him  when  he  presents  his  claim  and  has 
It  acknowledged  by  the  personal  representa- 
tive, or  establishes  It  by  judgment  He  has 
no  cause  of  action  against  the  heir,  and  tbe 
ruling-  in  Syme  v.  Badger  would  bar  the 
cause  of  action  before  the  right  to  sue  arose. 
The  language  of  the  statute  is  confined  to 
actions  by  a  creditor,  whereas  the  duty  to 
subject  the  land  rests  primarily  on  the  per- 
sonal representative.  If  the  statute  was  In- 
tended to  have  the  broad  effect  attributed 
to  It  in  Syme  v.  Badger,  the  personal  repre- 
sentative would  have  been  named.  It  would 
be  anomalous  to  bar  the  creditor  In  7  years 
and  the  personal  representative  in  10  years. 
Gode,  S  158.  The  statute  was  Intended  to 
be  restricted  to  cases  where  the  creditor's 
action  lies  against  tbe  personal  representa- 
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tlve,  as  sQcb,  e.  g.  the  right  to  enforce  epe- 
clflc  performance,  or  some  Hen  or  trust  npt 
covered  by  other  proTlslons  of  the  Code. 
Smith  T.  Brown,  101  N.  C.  352,  7  S.  B.  8»0. 
This  Is  the  only  way  to  avoid  the  absurdity 
of  barring  a  cause  of  action  before  it  arises. 
When  the  creditor,  seeking  merely  to  collect 
his  debt,  is  not  barred  as  against  the  per- 
sonal representative,  he  cannot  be  barred  as 
against  the  land  which  that  representative 
Is  to  Bubject 

In  the  present  case,  proceedings  against 
the  administratrix  were  Instituted  within  the 
seven  years  after  her  qualification  and  nmlE- 
Ing  advertisement;  and,  though  the  heirs 
at  law  were  not  made  parties  to  the  proceed- 
ing dU  after  the  lapse  of  the  seven  yeare, 
the  proceedings,  not  being  barred  as  to  the 
personal  representative,  cannot  be  barred  as 
to  the  heirs  at  law  by  Ciode,  {  153.  snbsec. 
2,  the  ground  assigned  by  the  court  below. 
It  may  be  that  some  of  the  debts  are  barred 
on  other  grounds  (Redmond  v.  Pippin,  113 
N.  O.  90,  IS  S.  E.  60).  but  that  point  is  not 
now  before  us.  That,  In  order  to  save  cir- 
cnmlocntlon,  the  heirs  at  law  may  be  made 
parties  to  the  proceeding  against  the  per- 
sonal representative,  Is  settled  by  the  case 
of  LlUy  T.  Wooley,  »4  N.  O.  412,  which  was 
dted  with  approval  In  Syme  Badger,  su- 
pn^  and  which  has  been  approved  since  in 
Brittain  r.  Dickson,  104  N.  0.  M7,  10  S.  B. 
701.  Error. 

(lis  N.  C.  «N) 

GOWAN  V.  FAIRBROTHEB  et  nx. 

(SnDrane  Court  of  North  Carolina.    March  24, 
U86.) 

COHTflAOTa— T7;(RBA80KABLB  RbSTBAIKT  OV  TrADB 

— Sals  or  Qdod  Will  of  Newspaper  Bdsinbbs 

— VaUDITT— ISJUKCTION   AOAIMST  VlOLATlOH — 

Fraud. 

1.  P.  aod  his  wife  sold  a  newspaper  owned 
by  them  in  D.  count;,  and  agreed  tbat  P.  "would 
not  edit,  print,  or  condact  a  newspaper,  nor  be 
In  anymse  connected  with  one,  printea  anywhere 
in  the  state  of  North  Carolina,  and  that,  for  a 
like  period,  Mrs.  F.  shall  not  edit,  print,  or  con- 
duct a  newspaper  or  magazine,  nor  be  in  anywise 
connected  with  one.  anywhere  in  the  county  of 
D.,  said  state,  without  the  consent  of  such  pur- 
dusn  or  Us  assignees."  field,  that  such  con- 
tract was  not  void  as  an  nnreasonaUe  restraint 
of  trade. 

2.  Nor  does  such  contract  contravene  Const, 
art  1, 1  which  guaranties  the  freedom  of  the 
^ess. 

8.  The  lessee  of  the  pordiaser'a  assignees  of 
■Dch  contract  mar  maintain  so  action  to  rajoin 
die  srilerB  from  nolating  it,  defendants  being  in- 
solvent 

4.  The  fact  Hmt  a  purchaser  of  property  pur- 
diases  it  for  soother,  and  not  for  himself,  witb- 
ont  dledoeing  the  fact  to  the  seller,  does  aot  con- 
stitute a  fraud,  or  render  the  contract  of  sale  U- 
legaL 

Appeal  from  superior  court,  Durham  coun- 
ty; Graham.  Judge. 

Action  by  B.  H.  Cowan  against  AI.  Falr^ 
brother  and  M.  H.  rairbrother,  his  wife,  to 
en^ln  defendants  from  editing,  printing,  or 
conducting  a  newq>ap«  or  magazine  in  the 


county  of  Durham,  N.  O.  From  a  Judgment 
vacating  a  restraining  order  as  to  defendant 
M.  H.  Falrbrother,  and  continuing  the  same 
until  the  final  hearing  of  the  case  as  to  de- 
fendant ,AL  Fairbtotho',  tlie  latter  appeals. 
Affirmed. 

Defendants  executed  and  delivered  to  John 
Wllber  Jenkins  the  following  contract  and 
bin  of  sale:  "For  value  received,  three  thou- 
sand and  five  hundred  dollare,  this  day  to  us 
in  hand  paid,  the  receipt  of  which  Is  hereby 
fully  acknowledged,  we,  Al.  Falrbrother,  and 
Mrs.  M.  H.  Falrbrother,  have  bargained  and 
sold,  and  do  by  these  presents,  bargain,  sell, 
transfer,  assign,  set  over,  deliver,  and  con- 
vey unto  John  WUber  Jenkins,  absolutely 
and  free  from  all  claims  by  us,  the  Durham 
Dally  Globe  and  the  Durham  Weekly  Globe, 
newspapers  now  published  In  said  county  and 
state;  and  also  all  type,  printing  presses; 
racks.  Imposing  stones,  subscHption  books, 
and  accounts  thereon,  except  those  which 
have  already  been  earned  and  are  now  due; 
one  Iron  safe  (Cary),  one  caligraph,  desks, 
tables,  chairs,  inks,  paper,  and  ^1  material 
on  liand  January  1,  ISIM;  the  subscHption 
list  of  said  newspapers,  and  all  office  furni- 
ture and  materials  now  used  by  us  in  con- 
ducting said  newsiiapers,  and  all  now  con- 
tained in  the  office  of  said  newspapers,  on  the 
northwest  comer  of  Main  and  Church  streets, 
In  the  town  of  Durham;  and  the  good  will 
of  said  newspapers,  and  the  business  of  con- 
ducting the  same.  And  we  hereby  agree  wltli 
said  purchaser  and  his  assigns,  each  for  him- 
self and  herself,  tbat  for  a  period  of  ten  years 
from  and  aftpr  January  1st,  1894,  said  Ai 
Falrbrother  shall  not  edit,  print,  or  conduct 
a  newspaper  or  magazine,  nor  be  in  any  wise 
connected  with  one,  printed  anywhere  In  the 
state  of  North  Carolina,  and  that  for  a  like 
period  Mrs.  M.  H.  Falrbrother  shall  not  edit, 
print,  or  conduct  a  newspaper  or  magazioet 
nor  be  in  any  wise  connected  with  one,  auy- 
where  in  the  connty  of  Durham,  said  state, 
without  the  consent  of  said  purchaser  or  his 
assigns.  And  we  hereby  warrant  that  all  of 
said  above-mentioned  property  Is  free  and 
clear  from  all  incumbrances  of  any  kind 
whatsoever,  and  that  we  have  good  right  to 
convey  the  same  as  we  have  done.  Witness 
our  hands  and  seals  this  29th  day  of  De- 
cember, 1803."  Jenkins  afterwards  assigned 
such  contraJct  to  G.  W.  Watts,  who  assigned 
a  half  interest  to  B.  N.  Duke;  and  Watts 
and  Duke  leased  such  newspaper  to  B.  H. 
Cowan,  the  plalnttft. 

Wm.  A.  Guthrie,  for  appellant  Puller, 
Winston  &  Fuller.  BooQe,  M»ritt  &  Bryant, 
and  Shepherd,  Manning  ft  Foosbesh  Cor  ap- 
pellees. 

AVERT,  J.  Where  a  person  acquires  a 
reputation  for  skill  and  learning  In  his  pro- 
fession as  a  lawyer  or  a  physician,  be  often 
creates  an  intangible  bat  valuable  property, 
by  winning  the  confldence  of  his  j>atr«na,  and 


Digitized  by  Google 


N.  O) 


COWAK  «.  FAIBBROTHEB. 


213 


securing  immunity  from  snccessfol  competi- 
tion for  their  business.  So.  where  an  editor, 
by  reason  of  his  style,  his  power,  his  pathos, 
his  humor,  his  learning,  or  of  any  gift  or  at- 
tainment, attracts  subscribers  solely  by  such 
personal  qualities,  be  imparts  a  peculiar  value 
to  the  good  will  and  property  of  a  newspaper, 
wbleb  goes  with  him,  to  its  injury,  when  he 
leaves  it  and  lends  the  talent  and  accompllsh- 
menta  that  hare  given  It  patronage  and  pt^u- 
tauity  to  a  rival  journal  In  the  same  vicinity. 
Where  be  owns  the  press  and  plant  the  en- 
hanced value  so  Imparted  by  blm  becomes  an 
element  of  his  property,  with  the  same  in- 
cidental power  to  dispose  of  it  as  attaches  to 
toy  other  of  his  acquisitions  which  baa  a 
market  value.  Beal  t.  Chase,  31  Mich.,  at 
page  529.  But  It  is  not  Ilfee  other  property, 
wblcb  ordinarily  passes  by  delivery  or  as- 
signment to  the  purchaser.  Neither  an  ed- 
itor, a  lawyer,  nor  a  physician  can  transfer 
to  another  his  style,  his  learning,  or  his  man- 
ners. Either,  however,  can  add  to  the 
chances  of  success  and  profit  of  another  who 
embaito  in  the  same  business  in  the  same 
field,  by  withdrawing  as  a  competitor.  So 
that  the  one  sella  and  the  other  buys  some- 
thing valuable,  and  the  policy  of  the  law 
limits  the  right  to  enter  Into  such  contracts 
of  sale  only  to  the  extent  that  they  are  held 
to  Injure  the  public  by  restraining  trade. 
The  one  sells  his  prospective  patronage,  and 
the  other  boys  the  right  to  compete  with  all 
others  for  it,  and  to  be  protected  against  com- 
petition from  bis  vendor.  The  law  Intends 
that  the  one  shall  have  the  lawful  authority 
to  dispose  of  bis  right  to  compete,  but  re- 
stricts his  power  of  disposition  territorially 
BO  as  to  make  it  only  coextensive  with  the 
right  to  protection  on  the  part  of  the  pur- 
chaser. To  the  extent  that  the  contract  cov- 
en  territory  from  which  the  vendor  baa  de- 
rived, and  wUl  probably  In  future  derive,  no 
profit  or  patronage,  it  needlessly  deprives  the 
public  of  the  benefit  of  open  competition  In 
osefid  bu^ness,  and  of  the  service  of  him 
wbo  sdls  without  any  possible  advantage  to 
his  successor.  When  the  reason  upon  which 
a  law  Is  founded  ceases,  the  rule  itself  ceases 
to  operate.  TLe  older  cases  In  which  the 
courts  attempted  to  fix  arbitrarily  geograph- 
ical bounds,  beyond  which  a  contract  to  for- 
bear from  competition  would  not  be  enforced, 
have  given  iray  to  the  more  rational  Idea  of 
miihiMg  every  case  dependent  upon  the  sur^ 
rounding  circumstances,  showing  the  extent, 
as  to  time  and  territory,  of  the  protection 
needed.  Nordenfelt  v.  Maxim,  etc..  Go. 
[18941  App,  Cad.  535;  Hitchcock  v.  Cocker, 
6  AdoL  &  B.  438;  HOTeshofiF  v.  Boutineau, 
17  R.  I.  8.  19  AtL  712;  National  Benefit  Co. 
▼.  Union  Hospital  Co.  (Minn.)  47  N.  W.  806; 
Beal  V  Chase,  31  Mich.  490;  Tallis  v.  TalUs, 
1  £1.  A  BL  391,  18  Bug.  Law  &  Bq.  151; 
Navigation  Co.  v.  Winsor,  20  Wall.  64;  10 
Am.  &  Eng.  Enc.  Law,  947,  note;  3  Am.  & 
E>Dg.  Enc.  Law,  USS,  note;  Glbbs  v.  Gas  Co., 
lao  C.  a  896.  9  Sup.  Ct  568.   Where  the 


nature  of  the  business  was  such  that  com- 
plete protection  could  not  be  otherwise  af- 
forded, the  restraint  upon  the  right  to  com- 
pete has  been  held  good  In  one  or  more  In- 
stances where  It  extended  throughout  the 
wotid,  and  In  other  cases  where  It  applied  to 
a  state,  or  to  a  boundary  Including  several 
states.  In  Nordenfelt  v.  Maxim,  etc,  Ca, 
supra,  the  plalntllT  had  covenanted  wttb  the 
respondent  company  "not  to  engage,  except 
on  behalf  of  such  company,  either  dlrectiy  or 
Indirectly,  In  the  trade  or  business  of  a  man- 
ufacturer of  guns  or  ammunition,  or  In  any 
business  competing,  or  liable  to  compete,  in 
any  way  with  that  carried  on  by  such  com- 
pai^.**  On  appeal  to  the  house  of  lords  the 
case  of  Homer  v.  Graves,  7  BIng.  743,  was 
cited,  and  the  validity  of  such  contracts  was 
declared  to  depend  upon  the  question  "wheth- 
er the  restraint  ts  such  only  as  to  afford  a 
fair  protection  to  the  Interest  of  the  party  in 
favor  of  whom  it  is  given,  and  not  so  large 
as  to  interfere  with  the  Interests  of  the  pub- 
lic." Lord  Herscbell,  L.  C,  said  further: 
"Whatever  restraint  Is  larger  than  the  neces- 
sary protection  of  the  party  can  be  of  no 
benefit  to  either.  It  can  only  be  oppressive, 
and.  If  <q)pre8slve.  It  la.  In  the  eye  of  the 
law,  unreasonable.  The  tendency  in  later 
cases  has  certainly  been  to  allow  a  restric- 
tion In  point  of  space  which  formerly  would 
have  been  thought  unreasonable,  manlfestiy 
because  of  the  Improved  means  of  communi- 
cation. A  radius  of  150  or  even  200  miles 
has  not  been  held  to  be  too  much  In  some 
cases.  For  the  same  reason,  I  think  a  re- 
striction applying  to  the  entire  kingdom  may 
in  some  cases  be  requisite  and  Justifiable." 
In  Beal  v.  Chase,  31  Mich.,  at  page  630, 
Jud^  Campbell  quotes  with  approval  the 
lai^age  of  Chief  Justice  Chapman  In  Ma- 
chine Co.  V.  Morse,  103  Mass.  77,  where  he 
said:  "In  this  country  there  are  periodical 
publications  that  have  a  very  wide  circula- 
tion, and  It  Is  Obvious  that  a  purchaser  of  the 
proprietorship  cannot  afford  to  pay  the  full 
value  unless  he  can  obtain  from  tbe  vendor 
a  valid  restriction  against  competition,  which 
restriction  shall  be  as  ^tensive  as  the  Inter- 
est requires,  though  it  may  cover  the  whole  of 
a  state  or  the  whole  countiy.  The  same  would 
t>e  true  as  to  some  books.  For  example,  the 
author  of  a  popular  school  book  could  not 
sell  Its  proprietorship  for  Its  full  value  un- 
less he  could  bmd  himself  not  to  prepare 
another  book  which'  should  be  used  In  compe- 
tition with  it." 

Tbe  rule  which  concedes  tbe  right  to  make 
the  area  In  which  the  vendor  Is  to  be  re- 
stricted from  competition  as  l>road  as  Is  nec- 
essary to  afford  ample  protection  to  the  pur- 
chaser is  subject  to  the  qualification  that  no 
agreement  will  be  upheld  which  Is  injuri- 
ous to  the  public  Interest  Nordenfelt's  Case 
[1894]  App.  Cas.,  at  page  540.  There  are 
two  familiar  classes  of  contracts  that  will 
In  no  event  be  enforced,  because  contrary  to 
public  policy,  and  tbesa  constitute  exertions 
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to  the  general  rii!e  governing  sales  of  the 
light  of  competition:  (1)  A  quasi  public  cor- 
poration cannot  <IUflable  itself  by  contract 
from  performing  the  public  duties  which  It 
has  undertaken  to  dischanie  in  ninslderatlon 
of  the  privileges  granted  to  It  Logan  t. 
BaUroad  Co..  U6  N.  a  940.  2L  B.  B.  959; 
Gibbs  T.  Oaa.  Co.,  130  U.  S.  410,  9  Sup. 
Ct  S63.  (2)  Any  agreement  in  contraven- 
tion of  the  common  oi  statute  law  generally, 
(HT  any  combination  among  those  «igaged  In 
a  business  Impressed  with  a  public  or  quasi 
public  character,  which  Is  manifestly  preju- 
dicial to  the  public  Interest,  Is  T(rid  as  against 
public  policy;  and,  npoi  the  same  principle, 
no  agreement  tending  to  create  a  monopoly, 
or  designed  to  utterly  destroy  fiilr  competi- 
tion amongst  public  carriers,  will  be  en- 
forced. State  T.  Standard  Oil  Co.,  49  Ohio 
St  137.  30  E.  279;  Emery  t.  Candle  Co., 
47  Ohio  St  320,  24  N.  B.  600.  21  Am.  St 
Bep.  819,  and  note;  Hooker  v.  Vandewater, 
4  Denio,  349.  But  the  contract  of  which  the 
plalntlfC  claims  the  benefit  as  assignee 
through  John  Jenkins,  is  one  which  In  no 
way  affects  the  public,  unless  it  unreason- 
ably deprives  the  people  of  the  state  of  the 
benefit  of  the  industry  of  the  defendants,  or 
unnecessarily  precludes  tt.em  from  support- 
ing their  family  by  pursuing  th^  occupa- 
tion. Navigation  Go.  v.  Wlnsor,  20  Wall., 
at  page  68.  The  stipulation'  was  that  the  de- 
fendant Falrbrother  **wouId  not  edit,  print 
or  conduct  a  newspaper,  nor  be  in  any  wise 
connected  with  one.  printed  anywhere  in  the 
state  ot  North  Carolina,  and  that  for  a  like 
period  Mrs.  Falrbrother  shall  not  edit  print 
or  conduct  a  newspai>er  or  magazine,  nor  be 
In  any  wise  connected  with  one,  anywhere  in 
the  county  of  Durham,  said  state,  without 
the  consent  of  said  pnrdiaser  or  his  assljgn- 
ees."  This  contract  was  assigned  to  Watts 
and  Duke  by  Jenkins,  and  the  assignees  who 
own  the  property  have  leased  to  the  plaintiff, 
Cowan,  who  Is  now  publishing  the  Globe 
newspaper,  and  seeks  to  enjoin  the  defend- 
ant Al.  Falrbrother  ind  the  other  defend- 
ant from  publishing  another  newspaper  In 
Durham,  aa  it  la  conceded  they  purpose  to 
do  If  the  court  should  not  Interfere.  Since 
the  use  of  steam,  spa':e  has  been,  In  a  meas- 
ure, annihilated;  and  it  Is  a  fact,  of  which 
the  courts  may  take  notice,  tbat  a  newspaper 
may  be  carried  by  mail  to  the  most  remote 
parts  of  the  state  within  from  24  to  48  hours.' 
So  ttiat  If  tbere  has  6vcr*been  a  time  In  the 
history  of  the  state  when  an  editor  could 
not  acquire  a  r^utation  for  excellence  In 
some  particular  tine  of  that  business  which 
would  enable  him  to  give  a  paper  with  which 
he  might  be  connected  popularity  through- 
eut  Its  limits,  there  Is  no  reason  to  doubt  now 
that  one  who  would  rid  idmself  of  a  com- 
petitor in  that  business  Is  not  describing  an 
imnnaonable  boundary  when  he  extends  the 
reBtrlcti<m  against  competition  to  the  state 
lines.  No  better  proof  of  that  fact  could  be 
adduced  than  Is  set  forth  in  the  uncontra- 


dicted affidavits  of  the  detendanta  them- 
selves,—that  they  Injured  th^  successor, 
John  Jttikins,  in  tbe  conduct  of  the  Durham 
Qlobe,  after  tbe  f»ntract  was  entered  Into, 
by  publlstUng  a  paper  In  Lynchburg,  Ta. 
If  the  right  to  compete  for  popularity  as  an 
editor  may  become  valuable,  and  pass  by  a 
contract  of  sale,  like  the  good  will  of  a  news- 
paper, It  follows  necessarily,  as  a  logical  se- 
quence, that  the  purchaser  may  sell  and 
transfer  to  a  third  party  the  right  to  occupy 
a  field  vacated  by  a  dangerous  rival,  and  the 
transaction  would  be  h^  valid  fttr  tbe  same 
reason  that  rendera  the  original  sale  enforce- 
able. 8  Am.  &  BufiT.  Bnc.  Law,  p.  886,  and 
note,  with  authorities  odlected;  Beid  v. 
Chase,  supra;  Perkins  v.  Clay,  54  N.  H.  618; 
Hedge  V.  Lowe,  47  Iowa,  137;  Gompers  t. 
Bochester.  06  Pa.  St  194.  It  Is  settied  law 
that  such  contincta  In  restraint  of  trade  as 
are  valid  may  be  enforced  in  equity,  like  oth- 
er contracts,  and  that  breaches  of  them  will 
be  restralneid  by  Injunction,  on  the  ground 
that  no  other,  remedy  is  adequate.  8  Am.  & 
Bng.  Bnc.  Law,  886,  a^d  note;  Thompsm 
V.  Andrus,  73  Mich.  667,  41  N.  W.  683.  A 
covenant  on  the  part  of  a  publisher  not  to 
publish  a  paper  is  considered  in  the  same 
light  as  a  contract  to  sell  a  particular  busi- 
ness, or  the  rigbt  to  practice  a  profusion 
In  a  given  area,  and  conrts  of  equity  will 
interp(»e  In  order  to  prevent  a  violation  of- 
the  one  as  well  as  of  the  othw.  10  Adi..& 
Eng.  Enc.  Law,  947,  note. 

The  plaintiff's  lessors  swear  that  they  had 
never  abandoned  at  any  time  the  purpose  to 
continue  the  pabllcatiob  of  the  newspaper, 
and  that  during  the  snsp^sion  they  kept  up 
continual  negotiations  with  that  end  In  view. 
They  say,  further,  that  tbe  suspension  was 
prolonged  by  giving  an  option  to  one  with 
whom  they  had  good  reason  to  expect  they 
might  conclude  a  contract  to  again  issue  It 
regularly.  A  review  ot  all  the  cases  where 
It  has  been  held  that  parties  have  abandoned: 
rights  will  furnish  no  analogy  to  support  the 
contention  that  the  benefit  of  a  contract  like 
that  which  is  the  subject  of  the  action  most 
be  deemed  in  law  abandoned  for  failure  to 
And  a  suitable  editor  for  so  short  a  time, 
especially  where  It  appeared  that  reasonably 
diligent  efforts  were  being  made  to  have  the 
business  continued  rbe  concealment  by  Jen- 
l^s  of  the  fact  that  be  was  buying  for  an- 
other was  not  per  se  a  fraudulent  act,  and 
there  Is  no  allegation  on  tbe  part  of  de- 
fendants that  he  practiced  any  fraud  upon 
them.  Fraud  cannot  be  Inferred  from  the 
fact  of  buying  proper^  through  an  agent 
who  Is  instructed  to  take  title  In  bis  own 
name.  If  the  defendants  had  set  up  a  state 
of  tacts  which  in  law  amounted  to  fraud, 
and  had  asked  the  court  to-  rescind  the  con- 
tract upon  the  principle  that  he  who  asks 
equity  must  do  equity,  they  would  have  been 
required  to  offer  to  return  the  money  r^ 
celved.  In  order  to  avaU  themselves  of  that 
remedy,  they  should  have  brought  suit  to  set 
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aside  the  agreemeDt  apon  the  dlscoTery  of 
tbe  fraud,  U  there  was  tr&u6,  and  should 
hare  offered  to  place  the  porchaBera  iD.atata 
quo.   NaTlgation  Co,      Wright.  8  Cat 
582. 

It  Is  contended  for  defendants  that  the  con- 
tract la  Illegal  and  void  because  It  Is  In  con- 
travention of  the  provision  of  the  conatitntloB 
(article  1*  {  20)  which  guaranties  the  free- 
dom of  the  press.  When  the  framers  of  our 
coDBtitntion  declared  that  the  freedom  of  the 
press  was  one  of  the  bulwarks  of  liberty,  and 
therefore  ought  never  to  be  restrahied,  but 
that  every  individual  should  be  held  respm- 
alble  fw  the  abuse  of  the  same,  they  enter- 
tained no  purpose  to  restrict  the  power  of 
any  person  to  dlsimse  of  anything  of  value, 
which,  as  the  creature  of  Ms  own  mental  or 
phydnl  exertions,  had  become  bis  property. 
This  right  is  as  much  a  fundamental  one  as 
is  that  to  use  the  press  without  violation  of 
reasonable  laws  Intended  to  protect  others 
from  libel  and  slander.  In  its  broadest  sense, 
"fteedom  of  the  press"  Includes,  not  only  ex- 
emption from  censorship,  btit  secarlty  against 
laws  enacted  by  the  It-gislative  department 
of  the  government,  or  measures  resorted  to 
by  either  of  the  other  branches  for  the  put^ 
pose  of  stifling  just  criticism  or  muzzling 
pnldlc  opinion.  Black,  Const  Law,  pp.  472, 
473;  Cootey,  Const  Lim.  pp.  517.  518;  Ordr. 
Const  Leg.  p.  236  ti  seo-i  3  Story,  Const 
p.  731.  An  Indefinite  nnmbo:  of  authorities 
might  be  added  to  show  the  universal  inter- 
pretation placed  npon  the  provision  In  the 
constitution  of  the  United  States  that  the 
freedom  of  the  press  Shall  not  be  abridged, 
and  npon  similar  clauses  in  state  constitu- 
Hoaa.  It  has  never  lieen  held  any^hm  that 
these  provlslois  could  be  made  engines  of 
oppression,  by  construing  them  as  restrlc- 
tions  npon  the  right  to  sell  anything  of  value 
Uiat  is  the  creature  of  one's  brain,  provided 
sodety  would  not  be  made  to  suffer  by  tbe 
truisactlon.  Upon  a  tevtew  of  all  of  the  as- 
signments, we  discover  no  error  in  the  rul- 
higs  below,  and  the  judgment  la  therefore 
affirmed. 


(US  N.  a  B8S) 

BVANS  «t  aL  T.  CUMBEBLA.ND  MILLS. 

(Supreme  Court  of  North  Caroinia.   Bfardt  24, 
1896.) 

^ODOKSin^RBB  JooioATA— Teial— PaoviHOB  aw 
Jl'rt. 

1.  A  vendor,  after  delivery  of  part  and  ten- 
der of  ttie  balsDCe  of  goods  sold,  divided  the 
balance  due  on  the  price  into  several  amounts 
witliiD  the  Jnrisdictkin  of  a  justice,  and  com- 
menced actions  thereon,  and  the  vendee  coua- 
terclaimed  In  damages  for  shortage.  Plaintiff 
obtained  judgments,  from  which  defendaat  failed 
to  perfect  an  appeal.  Bdd,  that  defendant  was 
estopped  by  die  judgments  from  subsequentlr 
claiming  damages  for  shortage,  except  as  to  the 
balance  of  the  goods  tendered,  which  were  not 
delivered  tdll  after  the  jadgments. 

2.  The  justice's  judgments  were  conclusive, 
in  a  Bvbaequent  action  to  recover  an  overpay- 
ment, as  to  any  payment  made  before  their  entry. 


Appeal  from  superior  court,  Cumberland 
county;  Norwood,  Judge. 

Action  by  3.  and  O.  Bvans  against  the  Onm- 
berland  Mills  for  shortage  in  goods  pur- 
chased. From  a  judgment  for  plalntUEs,  de- 
fendant appeals.  Reversed.  -  / 

R.  P.  Buxton  and  T.  H.  Sutton,  for  appel- 
lant N.  W.  Ray,  for  appellees. 

MONTGOMERY,  J.  In  October,  1889,  the 
defendant  In  this  action  contracted  to  man- 
ufacture and  deliver  to  the  plaintiffs  a  large 
lot  of  cotton  bagging.  All  of  the  goods  were 
delivered  to  tbe  plaintifra  within  about  30 
days  after  the  contract  was  entered  Into,  with 
the  exceptI(Hi  of  106  rolls  thereof,  and  the 
plaintiffs  had  paid  within  that  time  a  con- 
siderable amount  on  the  contract  price.  On 
the  15th  of  Novemt«r  following,  and  before 
tbe  106  rolls  bad  been  delivered  (thoi^h  de- 
livery had  been  tendered),  the  defendant  di- 
vided the  amount  which  it  claimed  to  be 
still  due  to  It  by  tbe  plaintiffs  into  several 
sums,  each  under  $200,  and  brought  suit  npon 
them  in  a  court  of  a  justice  of  the  peace. 
The  defendants  In  that  action  (the  plaintiffs 
in  this)  set  up  counterclaims  alleging  Injury 
and  damage,  in  that  the  weights  and  meas- 
ures of  the  bagging  were  short  Judgmento 
were,  however,  recovered  by  tbe  defendant 
In  thila  action  (tiie  plaintiff  in  those)  and  there' 
wiare  no  appeals  therefrom.  The  present  ac- 
tion is  brought  by  the  phiintitEB  to  recover 
damages  for  the  alleged  shortage  in  weights 
and  measures  of  the  whole  lot  of  bagging. 
His  honor  was  right  In  holding  that  the  plain- 
tiffs were  estopped  by  the  Justice's  judg- 
ments to  claim  such  damages,  ezc^  for  the 
106  rolls,  which  were  not  delivered  until  after 
the  justice's  judgments;  and  as  to  the  latter 
he  properly  allowed  them  to  Introduce  tes- 
timony as  to  the  shortage  In  wights  and 
measures.  After  an  examination,  however, 
of  the  testimony  in  this  case,  we  are  of  opin- 
ion that  the  same  was  not  sufficient  to  have 
been  submitted  to  the  jury.  It  did  not  XenA 
to  prove  any  dam^  to  the  plalntUh.  It  was 
not  sufQclently  definite  to  enable  the  jury  to 
form  any  idea  of  pecuniary  damage.  The 
tesUm<»iy  of  James  Evans,  one  of  the  plain- 
tiffs, is  the  only  testimony  on  that  point  and 
is  as  follows:  "I  never  saw  more  tbaa  2S 
rolls  of  it  we'tghed,  and  we  computed  weight 
of  the  balance  from  that  That  was  the  way 
Bobbins  said  to  do  It  There  were  81  rolls 
that  we  did  not  weigh,  I  do  not  know  wheth- 
er or  not  the  81  bales  would  have  weighed 
enough  to  make  up  the  deficiency  in  the  23 
roils.  There  was  a  difference  of  several 
ounces  between  the  weights  of  some  of  the 
rolls."  In  their  complaint  in  this  action  the 
plaintiffs  allege  "that  they  were  required  to 
pay  and  did  pay  to  the  defendants  f  100  mora 
than  the  goods  delivered  would  amount  to^ 
even  at  measurement  and  weight  which  de- 
fendant claims  for  amount  delivered."  The 
defendant  denied  this  in  1;^  answer.  The 
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only  proof  offered  by  the  plaintiffs  to  make 
good  tbe  allegation  was  the  testimony  of 
James  Evans,  one  of  the  plaintiffs,  and  Is  as 
follows:  "We  paid  them  about  (100  more 
than  the  bill  would  have  been  If  the  goods 
had  been  according  to  contract"  If  this  al- 
legation of  the  plaintiffs  Is  founded  on  an 
overpayment  by  mistake  made  before  the 
Justice's  judgments  were  had,  it  should  have 
been  pleaded  and  proved  at  tbe  trials  before 
the  justlca  The  Justice's  Judgments  are  con- 
clusive against  any  payments  alleged  to  have 
been  made  before  the  Judgments  were  had. 
If  the  allegation  is  based  on  a  payment  by 
mistake  made  to  the  sheriff  on  the  executions 
In  his  hands,  the  payment  ought  to  have  been 
set  out  in  the  complaint  witii  particularity 
and  certainty,  and  proved.  The  presumption 
Is  that  the  executions  in  the  sheriff's  hands 
were  correct,  and  that  he  collected  only  what 
was  due  on  them.  We  are  of  opinion  that 
the  allegation  and  the  testimony  Introduced 
to  support  It  were  both  too  Indefinite  and 
Insufficient  to  Justify  either  verdict  or  Judg- 
ment Tbere  la  error.  New  trial 


ai8  N.  C.  1265) 

STATE  V.  BRITT  et  aL 

(Supreme  Court  of  North  Carolina.    March  24, 
1896.) 

CODSTT  SUFBKVISOSS  —  NrOLBOT  OT  DutT  —  Is- 
DIGTMBNT. 

Code,  8  2014,  provides  that  justices  of  the 
peace  of  a  connty  shall  constitute  its  "board  of 
supervisors  of  public  roads,"  section  2024 
makes  nonperformance  of  duty  by  the  board  a 
misdemeanor,  and  section  2016  dedores  their  du- 
ties to  be  to  divide  roads  Into  sections,  appoint 
overseers  fur  the  sections,  and  allot  hands  to 
the  overseers,  and  provides  that  these  overseers 
shall  put  and  keep  the  roads  in  order,  field, 
that  an  Indictment  will  not  lie  aninst  a  mem- 
ber of  the  board  of  snpervlson  for-  neglect  to 
put  and  keep  a  pnblic  road  in  proper  re^r. 

Appeal  from  sui>erlor  court,  Robeson  coun- 
ty; Greene,  Judge. 

John  P.  Brltt  and  others  were  Indicted  for 
n^Iigence  In  performance  of  their  duty  as 
members  of  the  board  of  supervisors  of  public 
roads. 

Indictment:  "The  Jurors,"  etc.,  "present 
that  [defendants],  with  force  and  arms,  at 
and  in  said  comity,  being  Justices  of  the 
peace  In  and  for  Sterling  tovrnshlp,  and  in- 
vested by  law  with  the  supervision  and  con- 
trol of  the  public  roads  In  said  township,  and 
chargeable  with  the  maintenance,  care,  and 
repair  of  said  roads,  unlawfully,  willfully, 
and  negligently  did  allow  and  [>ermit  said 
roads  at  Hog  Swamp,  in  said  township,  to  be- 
come out  of  repair,  dangerous,  and  impas- 
sable, and,  after  the  said  roads  had  become  so 
out  of  repair,  dangerous,  and  Impassable,  as 
aforesaid,  the  said  Brltt,  Surlea,  Nye,  and 
Floyd,  said  Justices  of  the  peace  chargeable 
as  aforesaid,  did  unlawfully,  willingly,  and 
knowingly  allow  and  permit  said  road  so  to 
remain  out  of  repair,  dangerous,  and  impas- 
sable, ai  aforesaid,  to  the  great  damage  of 


the  people,  contrary  to  the  form  of  the  stat- 
ate  In  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 

From  the  Judgment  <tf  the  conrt  quashing 
tbe  indictment,  the  solicitor  for  the  stete  ap- 
pealed.  AfBrmed. 

The  Attorney  General,  Cor  the  States 

MONTGOMERY,  J.  Section'  I  of  chapter 
60  of  the  Code  (section  2014)  imposes  npon 
Justices  of  the  peace  the  supervision  and  con- 
trol of  tbe  public  roads  in  their  several  town- 
ships. Another  section  (section  2016)  of  the 
same  chapter  specifically  p(4ntB  ont  the  daties 
required  of,  and  the  powers  conferred  upon, 
these  Justices,— supervisors  of  tbe  roads,— and 
gives  a  definite  meaning  to  the  words  "super- 
vision,"  "control";  and  section  2024  provides 
that  If  any  board  of  supervisors  shall  fall  to 
make  said  report  (anntial  report  of  the  condi- 
tion of  the  roads  In  their  townships  to  the 
superior  court),  or  to  discharge  any  other 
duty  imposed  by  this  chapter,  they  shall  be 
guilty  of  a  misdemeanor.  The  defendants, 
being  Justices  of  the  peace,  were  Indicted  for 
unlawfully,  willfully,  and  negligently  allow- 
ing and  permitting  the  portion  of  the  roads 
In  their  townships  to  become  out  of  repair, 
and  permitting  them  to  remain  so.  An  exam- 
ination of  tbe  sections  of  the  Code  to  which 
we  have  referred  will  make  It  appear  clearly 
that  it  is  no  part  of  the  duty  of  the  supervis- 
ors of  roads  to  put  or  to  keep  In  repair  the 
roads  of  their  township.  Their  duty  Is  to  di- 
vide the  roads  Into  sections,  appoint  over- 
seers for  the  sections,  allot  hands  to  tbe  over- 
seers, designate  tbe  points  to  which  each  resi- 
dent shall  be  liable  to  work,  and  give  notice 
to  the  overseers  in  writing  of  their  appoint- 
ment. It  is  the  duty  of  tbe  overseer  to  su- 
perintend the  hands,  and  to  put  and  keep  the 
roads  in  order.  State  v.  Commlsslonets  of 
Town  of  Halifax,  4  Dev.  345r  State  v.  Jus- 
tices of  Lenoir  Co..  4  Hawks  (N.  C.)  194. 
The  motion  to  quash  tbe  indictment  in  the 
court  below  was  snstained,  and  there  la  no 
eiror  la  the  mllng  of  bis  honor.  No  mor. 


(Ul  M.  C.  IMS) 
STATE  T.  WYNNE  et  aL 
(Suprame  Coort  of  North  CaroUaa.   Moxdi  24, 

Pomo  Omosa-— Rmbivino  TTslawtol  Coxras- 
SATioN— Appoisthsnt  Or  Spboi&l  Corstablk. 

1.  An  indictment  nnder  Code,  S  001,  making 
it  a  felony  for  a  public  oflScer  to  "receive  or  con- 
sent to  receive"  any  remoneration  for  the  per- 
formance or  omissioD  of  any  legal  daty  except 
that  provided  by  law,  which  alleges  that  defend- 
ant did  receive  "and  consent  to  receive  is  suffi- 
cient. 

2.  One  in  xmssession  of  and  receiving  tbe 
emoluments  of  a  pnblic  office,  though  bis  title  is 
defeasible,  is  liable  for  malfeasAuce  In  office,  the 
some  as  though  his  title  thereto  was  iadefeasndfc 

8.  Code,  }  645.  provides  that  a  justice  may. 
"in  extraordinary  cases,"  appcdnt  ai^  one  not 
a  party  to  execute  his  mandate.  Btid,  Hut  tbe 
decision  of  the  justice  as  to  when  sndi  eases 
arise  is  conclusive 
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ApiH-al  from  superior  court,  BoboMm  com*- 
t^;  Hoke,  Judge. 

Joe  Wynne  wu  conTlcted  u  principal,  and 
Andrew  Oxendine  a>  acceaBary.  of  a  criminal 
offense,  and  appeaL  Afflrmed. 

TheAttomeyOraieral  for  tibe  State.  French 
ift  Nonnent,  and  Sbepherd  &  Bnabee,  for  de- 
fendant 

FAIROLOTH,  O.  J.  The  defendant  Wynne 
was  Indicted,  under  Oode,  i  991,  for  nnla'w- 
foUy  recelTtng  and  conaentlnf  to  recelre 
mon^  for  an  Illegal  purpose,  to  wit,  to  dls- 
charge  a  prtBoaer  then  In  his  custody  for  a 
crime  committed,  said  Wynne  being  then  a 
spedaJ  constable  duly  appointed  under  the 
law  ol  the  state;  and  the  defendant  Oxen- 
dine  la  Indicted  for  betog  present,  aiding,  and 
abetting  the  unlawful  act  of  the  defendant 
Wynne.  The  defendants  were  couTlcted  and 
appealed. 

The  defendants  contend  that  the  Indict- 
ment  was  Insufficient,  because  it  uses  the 
words  "did  recelTe  and  consent  to  receive," 
whereas,  the  act  (section  901)  uses  the  words 
"receive  or  consent  to  receive."  Receiving 
necessarily  implies  consenting  to  receive, 
and  the  court  has  held  that  the  Indictment, 
In  form  like  the  present,  was  sufficient,  and 
the  reasons  given  In  full.  State  v.  Van 
Donn,  109  N.  a  664,  14  S.  E.  32. 

The  defendant  also  luslsts  that  a  con- 
stable specially  deputized  was  not  an  "of- 
ficer." within  the  terms  and  meaning  of  the 
statute.  It  Is  not  necessary  for  us  to  enter 
Into  the  question  of  the  regularity  of  de- 
fendant's appointment,  and  whether  be  was 
In  office  or  not,  for  the  reason  that  he  under- 
took and  exercised  the  duty  of  an  officer,  and 
Is  therefore  entitled  to  Its  emoluments,  and 
liable  to  the  penalties  attaching  to  a  failure 
to  discharge  the  duties  of  such  office.  This 
has  lonjf  since  been  settled  in  a  case  In  which 
Enfflu,  C  J.,  used  the  following  explicit  lan- 
guage: "A  person  who  undertakes  an  of- 
fice, and  Is  In  office,  though  he  might  not  have 
been  duly  appointed,  and  therefore  may 
bave  a  defeasible  title,  or  not  have  been  com- 
pelled to  serve  therein,  Is  yet,  from  the  pos- 
session of  Its  authorities,  and  the  enjoyment 
of  its  emoluments,  bound  to  perform  all  the 
duties,  and  liable  for  their  omission,  In  the 
same  manner  as  If  the  appointment  were 
strictly  legal,  and  bis  right  perfect."  State 
V.  McEntyre.  3  Ired.  174.  It  is  not  denied 
that  the  defendant  received  the  warrant,  and 
arrested  the  defendants,  and  had  them  In 
his  custody,  and  discharged  them  for  a  con- 
sideration. 

A  Justice  of  the  peace,  under  Code,  |  645, 
may,  "in  extraordinary  cases,"  appoint  any 
one.  not  being  a  parly,  to  execute  his  man- 
date, and  his  decision  is  conclusive  as  to 
when  such  cases  arise.  State  v.  Dula,  100 
N.  C.  428. 6  S.  E.  89.  The  charge  of  the  court 
fully  covered  the  contentions  made  on  the 
trial,  and  there  wu  no  exceptlaD  to  It.  Mo 
enw. 


018  N.  C.  481> 
WILLIAMS  et  aL  t.  HAID. 

(Stipreme  Gonrt  of  North  OaxoUna.   ICanch  24, 

1886.) 

BqeiTT — Cakcxlutio:t  or  Dbbd — IircoiiPsnsoT 
OF  Oraktor — Pbrsdhptiok  or  Law. 
On  the  issue  whether  a  grantor  at  the  time 
of  ezecating  a  deed  was  of  sound  mind  and  di»- 
poaine  memory.  It  is  error  to  ciiarge  ttiat,  if  the 
juiT  believe  that  B,  "was  64  years  of  age,  was 
snffering  from  physical  disease  which  bad  de- 
veloped four  years  previous  thereto,  wUch  had 
grown  in  streogth  and  virulence  up  to  the  time 
of  the  execatioQ  of  this  deed,  and  from  the  ef- 
fect of  which  he  died  three  months  thereafter, 
and  tliat  this  dd  age  and  pbysieal  infinnily  had 
weakened  his  mind,  then,  this  deed  *  *  *  be- 
ing a  bounty,  «  •  •  there  ariies  the  pre- 
sumption of  law  that  bs  was  lnoonq>etent  to  exe- 
cute the  deed.** 

Appeal  from  superior  oonrt,  New  Hanom 
county;  Greene,  Judge. 

Action  by  Mary  WlUlams  and  othem 
against  Leo  SaiA  to  set  aside  a  deed  and 
transfer  ot  personal  property  on  the  groond 
of  undue  Inflnmce.  Prom  a  decree  In  favw 
of  plaintltFs,  d^endant  appeals.  Reversed. 

H.  O.  Connor,  for  appellant  Oeo.  Bonn- 
tree  and  Thoa.  W.  Strange,  for  apposes. 

FAIRCLOTBl,  C.  J.  We  dispose  of  this 
case  by  con^dering  the  Instructions  of  the 
court  upon  the  third  iBsue.  That  issue  was 
in  these  words:  "Was  the  said  Lawrence 
Brown,  deceased,  at  the  time  of  making  the 
said  deed,  of  sound  mind  and  disposing  mem- 
ory V*  to  which  the  Jury  answered,  "No."  Aft- 
er numerous  witnesses  were  examined  on  the 
question,  the  court  charged  the  Jury  that  the 
burden  of  this  Issue  was  upon  the  plaintiff 
"to  satisfy  them  by  a  preponderance  of  proof 
that  Lawrence  Brown,  at  the  time  of  exe- 
cuting the  deed  to  the  defendant,  was  not 
of  such  a  state  of  mind  as  to  comprehend  the 
nature  of  his  act,  to  understand  what  be  was 
doing,  and  to  know  the  direct  consequence 
of  his  act;  •  •  •  that.  If  the  Jury  believe 
from  the  whole  of  the  evidence  that  at  the 
time  of  executing  the  deed  he  had  sufficient 
mind  or  mental  capacity  to  understand  what 
he  was  doing,— what  property  he  was  con- 
veying, ,to  whom  he  was  conveying  it,  and 
for  what  purpose  the  conveyance  was  made, 
—they  should  answer  the  third  Issue,  Tes.'  " 
In  the  latter  part  of  the  charge  his  honor  In- 
structed the  Jury:  "And  If  the  Jury  believe 
that  at  the  time  this  deed  was  executed  Law- 
rence Brown  was  64  years  of  age,  was  suf- 
fering from  physical  disease  which  had  de- 
veloped four  years  previous  thereto,  which 
had  grown  In  strength  and  virulence  up  to 
the  time  of  the  execution  of  this  deed,  and 
from  the  effect  of  which  he  died  within  three 
months  thereafter,  and  that  this  old  age  and 
physical  Infirmity  had  weakened  his  mind, 
th«k,  this  deed  and  other  disposition  of  his 
property  being  a  bounty,  and  made  without 
consideration,  there  arises  the  presnmption 
of  law  that  he  was  Incompetent  to  execute 
the  deed  or  to  make  the  contract,  and  the 
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burden  of  proof  Is  npon  the  defendant  to 
satififr  tbe  Jury  that  he  was  competent;  and, 
If  the  Jury  are  not  bo  aatlsfled,  then  the  deed 
and  contract  are  noU  and  void,  and  the  jury 
must  find  the  third  Issue,  'No.'"  The  de- 
fendant excepted.  In  the  latter  part  of  the 
cliarge  quoted  there  Is  error.  Tbe  capacity 
or  Incapacity  to  make  a  deed  or  contract  Is 
a  question  of  fact  to  be  ascertained  by  the 
jury,  and  not  one  of  law.  The  law  does  not 
presume  that  a  man  64  years  of  age  Is  In- 
competent to  contract,  nor  that  one  suffer^ 
Ing  from  physical  disease  from  which  be  dies 
In  a  few  months,  even  if  bla  mind  had  been 
weakened  by  sutTering.  is  incapacitated  to 
contract,  or  convey  his  property.  His  actual 
condition  under  such  and  similar  circumstan- 
ces Is  the  matter  to  be  inquired  of  by  the 
Jury.  Tbe  law  cannot  declare  or  presume  in 
the  matter  until  facta  are  found  or  admitted. 
At  what  age,  for  instance,  will  the  law  pre- 
sume incompetency?  Would  it  do  so  at  50, 
fiO,  or  75  years?  How  much  physical  sufper- 
Ing,  and  what  degree  of  weakness  of  mind, 
would  the  law  require  to  exist  before  it 
would  presume  Incompetency?  It  does  not 
help  the  case  to  say  that,  altbongb  a  part  of 
the  charge  Is  erroneons,  there  is  another  part 
of  the  charge  on  the  same  point  which  was 
correct  and  that  as  a  whole  there  Is  no  er- 
ror; because  the  Jury  would  be  presumed  to 
have  obeyed  the  correct  portion.  State  t. 
Fuller.  114  N.  0.  885,  19  S.  B.  7ft7.  That  la 
to  assume  that  the  jury  underetands  the  law, 
and  Is  able  to  detect  and  discard  erroneous 
instruction,  which  would  not  be  a  safe  as- 
sumption. Besides.  It  is  the  duty  of  a  Jury 
to  follow  the  instructions  of  the  comt  upon 
the  law  and  legal  presumptions,  whether 
they  are  right  or  not  With  this  conclusion 
It  Is  unnecesBary  to  pass  upon  the  other  ques- 
tions, 88  they  probably  wUI  not  be  presented 
at  the  next  trial  Yenire  de  nova 

aiS      0.  BM) 

ASKEW  et  al.  v.  KOONCH. 

(Supreme  Court  of  North  Carolina.    March  24, 
1896.) 

RBPLT— VbRIFICATION— COCSTBRCHIM. 

1.  Since  every  allemtion  of  new  matter  in 
the  answer,  not  relating  to  a  couotprckim,  is 
deemed  to  be  coDtioverted  (Code,  i  2(S),  and  no 
repIicntioD  neceiwary,  failure  to  verify  a  reply, 
If  filed,  is  ImmateriaL 

2.  To  constitute  a  counterclaim,  the  demand 
must  be  one  on  which  a  separate  actloD  would 
He. 

Appeal  from  superior  court,  Jones  county; 
Graham.  Judge. 

Action  by  Caawell  Askew  and  another,  as 
executors  of  J.  H.  C.  Bryan,  deceased, 
against  P.  D.  Koonce.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

J.  B.  Batcbelor,  for  appellant  W.  D.  Mc- 
Iver,  for  appellees. 

FAIRCLOTH,  0.  J.  This  action  Is  Insti- 
tuted to  recover  from  tbe  defendant  money 


collected  by  Urn  as  an  attorney  for  plaln- 
tifF.  The  matter  was  referred  by  consent- 
and  to  tbe  report  several  exceptions  are  fil- 
ed, all  pointing  to  tbe  findings  of  fact  wblcb 
this  court  cannot  review.  Tbe  account  cov- 
ers a  period  of  several  years.  Only  one  ex- 
ception Is  relied  upon  before  this  court  and^ 
looking  at  tbe  report  we  can  see  no  error 
In  that ,  The  answer  is  verified,  but  the  rep- 
lication is  not  We  can  see  no  need  for  tbe 
replication  In  this  case,  as  every  allegatloD 
of  new  matter  In  the  answer,  not  relating  to 
a  counterclaim,  is  to  be  deemed  contro- 
verted by  the  adverse  party  as  upon  a  direct 
denial  or  avoidance,  as  the  case  may  re- 
quire. Code,  (  268.  It  was  suggested  here 
that  a  part  of  defendant's  answer  was  a 
counterclaim,  and,  not  being  denied  by  a  ver^ 
ifled  replication,  the  defendant  was  entitled 
to  a  credit  In  that  respect  It  Is  beyond  our 
ability  to  see  how  a  counterclaim  could  lie 
to  recover  money  already  in  tbe  defendant's 
bands,  sought  to  be  collected  by  the  plain- 
tiffs. Unless  a  defendant  has  some  matter, 
existing  in  bis  favor  and  against  the  plain- 
tiff, on  which  be  could  maintain  an  Inde- 
pendent action,  such  claim  would  not  be  a 
counterclaim.  We  see  no  error  in  the  trial 
below.  Affirmed. 


COPELAND  V.  COPBLAND'S  ADM'R  et  aL 

(Supreme  Court  of  ^ppala  of  Tirgioia.  Blar^ 
12, 16B6.) 

Claim  AOiiiTST  Decbdbict's  Brtatb  —  BviDsyoa 

OF— W  IT!«  IBS— Com  PITBM  OT. 

1.  Under  Code,  |  3346.  which  provides  that 
where  one  party  to  a  contract  is  dead,  tbe  other 
party  may  testify  If  any  one  aucoeeding  to  the 
Interest  of  the  deceased  testifies  adveraely  io  his 
own  Interest,  plaintiff  in  an  action  to  enforce 
against  ao  estate  a  claim  arlring  under  a  contract 
with  tbe  deceased  is  rendered  a  competent  wi^ 
ness  by  an  heir  becoming  a  witness  In  his  own 
interest 

2.  In  CD  action  to  enforce  a  claim  against  an 
estate,  plaintiff  testified  that  the  intentate,  in 
1888.  Offered  her  50  cents  a  week,  board  and 
clothes,  and  $500  at  his  death,  if  she  would  stay 
with  and  care  for  him  while  he  lived,  and  that 
she  accepted  it  and  remained  with  him  till  bi» 
death,  in  1892;  that  Just  before  dying,  he  told 
his  sole  heir  where  the  $500  was;  and  that  she 
was  to  give  It  to  plaintiff  for  her  services.  A  dis- 
interetited  witness  also  testified  to  this  conver- 
sation, and  that  plaintiff  did  all  the  work  about 
the  intestate's  premises.  Plaintiff's  father  testi- 
fied that  the  intestate,  three  weeks  before  he 
died,  told  him  that  he  had  promised  plaintiff  $500 
exclusive  of  her  wages,  and,  further,  that  be 
beard  the  intestate  tell  his  bdr  where  it  was.  and 
what  it  was  for.  Another  witness  testified  that 
she  had  heard  the  intestate  state  that  he  waa 
going:  to  leave  {daintiff  ample  means  if  die  stayed 
with  him.  There  was  also  evidence  that  the  ad* 
ministrator.  the  husband  of  tbe  heir,  at  first  re- 
garded this  money  as  belonging  to  plaintiff,  and 
so  stated  to  some  persons;  and  that  plalntifTa 
services  were  worth  $5  to  $6  a  month.  HeUt, 
that  plaintiff  was  entitled  to  recover  tbe  $000  aa 
on  contract. 

Appeal  from  circuit  court  Loudoun  cotmty. 
Bill  by  Mary  Jane  Copeland  against  B.  L. 
Myers,  Individually  and  as  administrator  of 
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-Iiliidsay  CapeARisSf  deceased,  and  oOien,  on 
a  claim  against  tiie  estate.  From  a  decree 
tm  d^endants,  plaintiff  appeals.  Bevened. 

J.  D.  HcOabe,  for  a!ppellant  John  M. 
Johnson^  for  aroellees. 

OARDWBLL,  J.  The  claim  asserted  by 
appellant  to  $500  as  due  to  her  from  the 
estate  of  Lindsay  Copeland,  deceased,  can- 
not be,  sustained  either  on  the  ground  that 
the  decedent.  Just  before  his  death,  created 
an  oral  trust  In  Settle  Myers,  his  daughter, 
to  pay  orer  this  sum  to  appellant,  nor  upon 
the  ground  that  appellant  Is  entitled  to  the 
money  as  a  donatio  causa  mortla  The  bill 
filed  by  appellant  in  the  court  below  does 
not  base  her  claim  upon  the  ground  of  an 
oral  trust  or  as  a  donatio  causa  mortis,  and 
the  proof  in  the  cause  does  not  sustain  her 
right  to  recover  upon  either  of  these  grounds. 
We  will  therefore  consider  the  case  solely 
upon  the  question  whether  there  was  a  con- 
tract between  appellant  and  the  intestate, 
Lindsay  Oopeland,  upon  which  the  appellant 
should  recorer. 

The  bill  ffled  In  the  court  below,  to  which 
Robert  L.  Myers,  indlvldnally  and  as  admin- 
istrator of  Lindsay  Copeiand,  Bettle  Myers, 
his  wife,  who  is  sole  heir  and  distributee 
of  the  Intestate,  and  C.  C.  Gaver,  surety  on 
the  olBctal  bond  of  the  administrator,  are 
made  parties  defendant,  sets  out  the  follow- 
ing case:  That,  in  1888,  Lhidsay  Copeiand. 
who  was  quite  on  old  and  feeble  man,  was 
living  with  his  wife,  in  Loudoun  county,  and 
engaged  the  plaintiff  to  come  and  live  with 
him  until  his  death,  to  help  take  care  of  him 
and  wife,  to  manage  the  house,  etc.,  and 
promised.  In  consideration  of  plaintiff's  serv- 
ices, to  give  her  50  cents  a  week  In  money, 
her  board,  and  the  sum  of  $500  at  the  end 
of  his  life;  that  plaintiff  performed  all  of 
her  undertakings  for  the  consideration  stat- 
ed; tliat  Undsay  Gopelaad's  wife  died  a 
short  time  after  plaintiff  went  to  live  with 
I^dsay  Copeiand,  and  Lindsay  Copeiand 
died  January  28,  1802;  that  plaintiff  nursed 
and  cared  for,  tenderly,  both  Lindsay  Oope- 
land and  his  wife,  up  to  the  time  of  their 
death.  The  bni  further  alleges  that,  at  the 
time  of  the  death  of  Lindsay  Copeiand, 
plaintiff  herself  was  prostrated  upon  a  bed 
of  rickness,  and  In  the  same  room  with  him; 
that,  owing  to  her  condition  being  such  that 
she  could  not  wait  upon  Mr.  Cope)and,  his 
daughter,  Bettle  Myers,  came  up  from  her 
home,  in  Alexandria,  to  be  with  him;  that, 
a  few  hours  before  his  death,  he  told  his 
daughter,  Bettle  Myers,  that  he  bad  prom- 
ised to  give  plaintiff  $500  for  her  kind  atten- 
tion to  him,  and  told  his  daughter  that  she 
would  find  this  exact  sum  of  money  tied  up 
In  a  leather  pocketbook  In  a  chest  under  his 
bed.  and  called  In  a  young  man  (Harrison 
Lowe)  to  witness  the  fact  that  the  money 
was  to  be  given  plaintiff;  that  Bettle  Myers 
solemnly  promised  her  father  then  and  there 


that  she  woaM  see  that  plaintiff  got  the 
money  as  soon  as  she  (plaintiff)  was  well 
enough  to  take  care  of  it;  and  that  Bettle 
Myers  found  the  exact  sum  of  money  as  her 
taktha  bad  stated,  but  that  neither  she  nor 
Bobert  L,  Hyers,  administrator,  would  pay 
over  the  mon^  to  the  plaintiff.  B.  L.  Myers 
and  Us  wite  answer  this  bill,  denying  gen- 
erally the  allegations  made  therein,  but  say 
that  the  contract  sought  to  be  set  up  by  the 
plaintiff  was  with  the  wife  of  IJndsay  Cope- 
land,  and  not  with  him.  They,  however,  ad- 
mit that  Lindsay  Copeiand  told  his  daughter 
that  she  would  find  the  $500  in  a  chest  under 
Us  bed,  but  deny  that  be  called  In  a  young 
man  to  evidence  the  fact  that  the  money 
was  to  be  given  to  plalntlfl.  They  also  ad- 
mit that  the  $S00  spoken  of  In  the  bill  was 
found,  and  that  re^ndents  refused  to  pay 
It  over  to  plalntUC  This  cause  was  referred 
to  a  master  commissioner,  who  was,  among 
other  things,  directed  to  ascertain  and  report 
the  tacts  as  to  the  claim  of  the  plalntUt, 
whether  It  was  a  good  and  valid  claim,  etc.; 
and  the  commissioner  reported  that  this 
claim  was  binding  upon  the  estate  of  the 
Intestate,  and  that  the  plaintiff  was  entitled 
to  the  sum  of  foOO;  with  interest  from  the 
28th  of  January,  1882.  To  this  report.  My- 
ers, the  administrator,  filed  an  exception,  up- 
on the  ground  that  the  evidence  was  not 
sufficient  to  sustain  the  claim  In  favor  of  the 
plaintiff,  OB  reported  by  the  commissioner; 
and  the  court  below  sustained  this  ezcep- 
tloo,  and  dismissed'  the  bllL  From  this  de- 
cree the  case  was  brought  here  on  appeal. 

We  must  first  consider  wheth«>  the  plain- 
tiff,. Mary  Jane  Copeiand,  was  competent  to 
teeti^  in  the  case.  Primarily,  she  was  not 
a  competent  witness  on  her  own  behalf;  but 
Bettle  Myers,  a  party  Interested,  under  the 
contract  or  transaction  under  consideration, 
and  whose  Interest  was  derived  from  her  fa- 
ther, the  other  party  to  the  contract  or  trans- 
action, having  been  Introduced  and  examined 
as  a  witness  on  her  own  behalf,  the  plaintiff, 
Mary  Jane  Copeiand,  became  a  competent 
witness,  and  entitled  to  have  her  testimony 
in  this  case  omsldered.  Section  3346  of  the 
Code.>  ■ 

Mary  Jane  Copeiand  testifies  that  Mrs. 
Copeiand  wrote  to  her  In  1888  to  come  and 
stay  with  her;  that  she  (Mrs.  Copeiand)  was 
sick,  and  had  no  one  to  do  anything  for  her; 
that  she  went  and  stayed  with  and  nursed 
Mrs.  Copeiand  through  her  sickness,  until 
she  died;  that  then  Lindsay  Copeiand  made 
a  bargain  with  ber  (witness),  or  asked  her  If 
she  would  stay  with  him  at  00  cents  a  week, 
to  keep  her  In  a  few  clothes,  and  $500  at  his 
death;  and  that  she  agreed  to  this,  and  re- 
mained with  him  till  his  death,  January  28, 
1882.  She  furthor  testifies,  and  stated  In  her 


1  Code,  i  3346,  provides  that  where  one  psTty 
to  a  contract  is  dead,  the  oth&  may  testify  ia 
as  action  on  the  contract  if  any  one  succeeding 
to  the  interest  of  the  deceased  testifies  adversely 
in  his  own  Interest 
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bni:  That  (m  Januaiy  28,  1802,  she  was  alck. 
and  In  the  room  where  Lindsay  Oopeland  was. 
That  just  before  Bettle  Myers  was  about  to 
leave  her  father's  house,  to  take  the  train 
for  home,  she  went  to  the  bedside  of  ber  fa- 
ther and  asked  him  If  he  had  anything  to 
Bay.  That  he  said:  "Tes;  there  is  $500  in 
a  leather  pocketbook  In  a  chest  under  the 
head  of  my  bed,  which  I  gave  to  Mary  Jane 
for  staying  here  and  taking  care  of  me,  for 
she  has  done  for  me  what  no  one  else  has 
done.  Yon  take  it,  Bettle,  and  give  it  to  her, 
and  gWe  it  to  her  willingly."  And  that  Bet- 
tle Myers  promised  to  do  sa  Harrison  Lowe, 
a  relative  of  the  defendants,  and  a  disinter- 
ested witness,  testifies  that  he  was  present 
when  the  conversaticm  took  place  between 
Bettle  Myera  and  her  father  relative  to  the 
$500  that  Lindsay  Oopeland  Intended  for  Ma- 
ry Jane  Copeland.  He  further  testifies  as  to 
the  plaJntllTs  services  at  the  home  of  the  in- 
testate, saying  that  she  did  all  the  work 
that  was  done  in  and  about  the  bouse,  milk- 
ed the  cows,  etc.  James  R.  Copeland,  father 
of  the  complainant,  testifies  that,  about  three 
weel£s  befOTe  the  death  of  Lindsay  Cope- 
land, the  latter  told  witness  that  he  had 
promised  Maiy  Jane  $500  if  she  would  stay 
with  blm  until  he  died,  and  this  was  to  be 
exclusive  of  her  wages;  that  he  had  counted 
It  out,  and  gave  it  to  her,  but,  as  her  trunk 
had  no  lock  on  It,  she  gave  it  tiack  to  him 
to  keep,  etc.  Witness  further  testifies  that, 
just  before  Myers  and  bis  wife  were  leaving 
Lindsay  Copeland'a,  he  said  to  Settle  Myers, 
"If  you  must  go  and  leave  me,  then  In  my 
chest  under  my  head  is  $500,  Mary  Jane's 
money,  which  I  have  given  to  her  excluslTe 
of  her  wages,  to  do  as  she  pleases  with;" 
and  at  this  conversation  both  Bob  Myers  and 
his  wife  were  present,  and  complainant  was 
on  a  bed,  sick,  which  was  separated  by  a 
quilt  from  the  bed  of  Mr.  Copeland,  the  quilt 
dividing  the  room  into,  two  separate  apart- 
ments. This  testimony  Is  wholly  uncontra- 
dicted, save  by  the  testlm<my  of  Bettle  My- 
ers, whose  testimony  Is  given  'n  a  manner 
not  well  calculated  to  Impress  one  with  Its 
accuracy  or  consistency.  She  several  times 
makes  conflicting  statements,  or  statements 
she  has  to  qualify  or  materially  change.  She 
seeks  also  to  disparage  the  cl^m  set  up  by 
the  complainant  npon  the  ground  that  the 
complainant  was  not  faithful  or  kind  to  wit- 
ness' father  and  neglected  In  a  large  degree 
her  duties  to  Mr.  Copeland,  while  the  evi- 
dence in  this  cause  is  entirely  to  the  con- 
trary. It  appears,  also,  that  the  $500  found 
In  the  chest  where  Lindsay  Cf^land  told 
bis  daughter  It  would  be  found,  according  to 
the  testimony  of  Harrison  Lowe  and  James 
Copeland,  was  treated  and  regarded  by  My- 
ers, the  administrator,  as  the  money  of  the 
appellant,  Maiy  Jane  Copeland.  He  did  not 
put  it  in  the  appraisement,  but  told  James 
H.  Cross  and  John  M,  Colbert,  two  of  the 
appraisers,  that  it  was  Mary  Jane  Copeland's 
money,  and  that  he  Intended  to  give  it  to 


her,  but  afterwards  pat  his  refusal  to  give 
it  to  her  upon  the  ground  that  there  waa 
$000  in  gold  b^ougtng  to  Lindsay  G(q>eland 
that  had  not  been  found.  It  appears,  bow- 
ever,  that  the  $600  in  gold  was  found;  there- 
fore, this  excuse  for  not  taming  the  money 
over  to  her  was  removed.  Mrs.  Rosa  O. 
Pitcher  also  testifies  that,  after  the  death  of 
Lindsay  Copeland,  Myiers  stated  to  her  that 
he  Intended  that  Mary  Jane  Copeland  should 
have  her  money,  and  she  also  testifies  as  fol- 
lows: "QuHitlon  6.  Did  you  ever  hear  Mr. 
Lindsay  Copeland.  in  his  lifetime,  say  what 
he  was  to  give  Mary  Jane  for  her  services? 
Answer.  Not  the  amount;  he  alwa'ys  said  he 
intended  to  leave  her  ample  means  to  take 
care  ot  herself  if  she  stayed  with  him;  but 
be  never  mentioned  the  amount  Question 
7.  Would  he  say  this  In  Mary  Jane's  pres- 
ence? Answer.  He  did."  Now,  tbe  testi- 
mony of  Mrs.  Pitcher  and  of  James  K.  Cope- 
land and  Harrison  Lowe,  as  to  the  utteran- 
ces of  Lindsay  Copeland  with  reference  to 
the  $500,  and  aa  to  what  be  intended  to  do 
for  Maiy  J.  Copeland  In  consideration  of  her 
living  with  him,  is  not  sufficient  to  establlsb 
an  oral  trust  In  Mrs.  Myers  of  this  $500.  n6r 
that  It  was  a  donatio  causa  mortis;  but  it  Is 
corroborative  of  the  testimony  of  Mary  J. 
Copeland  as  to  tbe  contract  and  agreement 
between  her  and  Lindsay  Copeland. 

It  1b  argued  that  James  R.  Copeland's  tes- 
timony should  be  disregarded,  because  of  a 
highly  Improbable  statement  that  he  says 
Lindsay  ci^land  made  to  him  with  refer- 
ence to  the  $500  that  be  (Copeland)  Intended 
for  bet-;  but,  while  this  statement  may  be 
regarded  as  somewhat  improbaUe,  It  does 
not  atTect  a  [xisitlve  statement  that  Lindsay 
Copeland  told  witness  "that  he  had  prom- 
ised Mary  Jane  $500  exclusive  of  her  wages 
U  she  would  stay  with  him  until  he  died." 

It  is  also  argued  that  the  contract  sought 
to  be  set  up  between  Mary  Jane  Copeland 
and  Lindsay  Copeland  is  an  unreasonable 
and  highly  improbable  contract;  but  It  does 
not  occur  to  us,  In  the  tight  of  the  evidence 
in  the  record,  as  any  more  unreasonable,  or 
improbable  than  the  contract  that  Mrs.  My- 
ers says  was  made  with  her  mother,  where- 
by Mary  J.  Copeland  was  only  to  receive 
for  her  services  50  cents  per  week,  or  $2 
per  mcmth;  while,  on  the  other  hand,  ser* 
eral  disinterested  witnesses  t»tlfy  that  such 
services  as  were  rendered  would  have  com- 
mauded  In  that  community  from  $5  to  $6  per 
mtrnth.  Lindsay  Copeland  was  living  alone, 
with  no  other  peraon  on  the  place  to  do  any- 
thing for  his  comfort,  or  to  wait  upon  him 
when  sick.  The  evidence  shows  that  the  ap- 
pellant was  his  sole  and  Sclent  servant; 
not  only  waiting  on  the  wife  till  ber  death, 
but  afterwards,  for  more  than  three  years, 
she  was  his  cook,  laundress,  house  servant, 
and.  In  fact,  his  maid  of  all  work;  some  of 
tbe  witnesses  testifying  that  no  one  else,  as 
they  believed,  could  have  been  gotten  to  do 
the  work  that  ahe  did  for  Undaay  Oopdand. 
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We  tblnk,  Uierefore,  upon  llie  pnxdi  1b  tlM 
record,  tliiit  tbe  agreemrait  as  claimed  lij  ap- 
Iiellaat  Is  proved  and  corrobnated  b7  rolr 
ontary  BtatementB  made  by  Lindsay  Oope- 
land  In  his  lifetime;  that  the  appeUant  has 
faithfully  performed  tbe  agreement  <m  her 
part;  and  tbat  the  finding  of  tbe  eomml»< 
sloner  In  her  flirw  was  Just  and  in  accord- 
ance wltb  the  right  of  the  case.  It  follows 
that  we  are  of  opinion  that  it  was  error  In 
the  circuit  coort  In  sustaining  the  exception 
to  the  commlSBioner*8  report  and  dismissing 
the  bill,  and  the  decree  appealed  from  mart 
therefore  be  reverted,  and  this  court  wtU  en- 
ter such  decree  as  the  (drcnit  court  otf  Lou- 
donn  ought  to  have  roidered. 


(»  va.  «S1) 

NEW  TORK.  P.  ft  N.  R.  GO.  T.  BOABD  OF 
SUF'BS  OF  NORTHAMPTON 
COUNTY  et  sL  • 
(Biqmne  Oonrt  ot  An>e&la  of  Yirgii^  Ifarch 

Taxatiok— CortSTiTOTtOMAL  Law— SOHOOL  Taxes 
— Railsoad  Frofertt. 

1.  Undei  Const  art.  8,  8  8,  proriding  for 
th^  levy  by  BChool  districts  of  a  tax  for  school 
porpoaes,  a  tax  lerted  by  tbe  board  of  Buperrisors 
of  a  cmmly.  for  district  ecbool  porposea,  as  a 
whole,  iqwD  a  railroad,  as  thougb  Its  property 
io  the  countjr  was  equally  distribatPd  Id  au  tbe 
school  districta  therein,  withoat  reference  to  the 
actual  location  of  the  property  In  the  sereral  dis* 
tiicta,  ia  invalid. 

2.  Code.  S  833,  snbd.  2,  provides  for  a  levy 
by  the  ooanty  board  of  snperTisors,  for  coanty 
pniposeB,  of  a  tax  on  raDroad  property,  bat  aul>- 
aivsdoD  3  only  antborizea  a  lery  "upon  the  prop- 
erty In  the  county  sufficient  to  raise  the  amount 
recommended  by  the  school  board  in  their  esti- 
mates for  coonty  school  purposes,"  and  upon  the 
'*propert7  in  each  school  district,  suffident  to 
raise  the  amount  recommended  *  *  *  for  dis- 
trii-t  school  purposes."  tbat  a  lery  upon 
railroad  property  for  district  school  pnrpoaeB 
was  unaalborised. 

Appeal  from  circuit  conrt,  Northampton 

county. 

Suit  by  the  New  York.  Philadelphia  ft 
Norfolk  Railroad  Company  against  the 
board  of  snperrlsors  of  Northampton  coun- 
ty and  another  to  enjoin  the  collection  of 
a  tax.  There  was  a  decree  for  defendants, 
and  plaintiff  appeals.  Reversed. 

Blackstone  ft  Bnrdick,  for  appellant 
James  Ei.  Heath,  for  aitpellees. 

GARDWBiLL,  J.  The  question  Involved  In 
this  case  Is  the  power  of  the  appellee  the 
board  of  snpervtoors  of  Northampton  coun- 
ty to  tax  the  appellant  company, '  the  New 
York,  Philadelphia  ft  Norfolk  Railroad  Com- 
pany, for  district  school  purposes.  The  levy 
In  question  Is  as  follows:  "At  a  meeting  of 
tbe  board  of  supervisors  of  Northampton 
eonnty  held,  by  adjournment,  In  and  for 
said  county,  on  the  19th  day  of  September, 
A.  D.  1892:  Ordered,  that  a  tax  of  fifteen 
cents  be  levied  upon  every  hundred  dollars 
of  the  assessed  value  of  all  pnqierty,  real 
and  personal,  and  Income,  in  Franktown 
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echoed  district.  In  this  county,  assessed  wltb 
the  state  taxes  for  the  year  1892,  including 
a  like  tax  on  every  one  hundred  dollars  of 
the  assessed  value  of  all  the  property,  real 
and  prasonal,  of  the  New  York,  Philadel- 
phia ft  Norfcdk  R.  R.  Co.,  in  said  Franktown 
district,  as  fixed  Iqr  the  board  of  public 
works,  and  that  when  the  same  be  collected 
it  be  applied  to  said  Franktown  district 
school  eqienses  tot  the  year  1892.  Order- 
ed, that  a  tax  of  fifteen  cents  be  levied  on 
every  one  hundred  dollan  of  the  assessed 
value  of  all  property,  real  and  personal, 
and  Incomes.  In  Bastvllle  school  district.  In 
this  county,  assessed  with  state  taxes  from 
the  year  1892,  including  a  like  tax  on  every 
hundred  dollars  of  the  assessed  value  of  all 
the  property,  real  and  personal,  of  the  New 
York.  Phlhtdelphla  and  Norfolk  R.  R.  Co., 
in  Bastvllle  school. district  as  fixed  l^^  the 
board  of  public  wo^s,  and  that,  when  the 
same  Is  collected.  It  be  applied  to  the  pay- 
ment of  the  said  E^atrlUe  school  district  ex< 
penses  for  the  year  1892.  Ordered,  that  a 
tax  of  fifteen  cents  be  levied  on  every  hun- 
dred dollars  of  tbe  assessed  value  of  all  the 
property,  real  and  personal,  and  Income,  In 
CapevUle  school  district  In  this  county,  as- 
sessed with  state  taxes  for  the  year  1892, 
Including  a  like  tax  on  every  one  hundred 
dollars  of  the  assessed  value  of  all  the  prop- 
erty, real  and  personal,  of  the  New  York, 
Philadelphia  &  Norfolk  R.  R.  Co.,  In  said 
CapevUle  school  district  as  fixed  by  tbe 
board  of  public  works,  and  that  the  same, 
when  collected,  be  applied  to  the  payment 
of  said  Caperllle  school  district  expenses 
for  the  year  1892.  A  copy.  Test:  T.  San- 
ford  Spady,  Clerk."  In  accordance  with 
this  action  of  the  board  of  supervisors,  the 
treasurer  of  Northampttm  county  presented 
to  the  api^ellant  company  tbe  following  tax 
bill: 

N.  7.,  P.  ft  Norfolk  Railroad  Oomwiny  to  John 
R.  Read,  Co.  Treasurer,  Dr. 


To  county  lery  on  roadway,  track,  ft 

bnildioga  7....TT7...  «  561  71 

To  county  i>er  property  ft  t^egraph 

lines    441  74 

To  county  school  tax  on  roadway, 

track,  &  boildiiga    140  43 

To  county  school  tax  per  property  & 

telegraph  lines   110  43 

To  district  school  tax  on  roadway, 

track,  &  bnildings   421  28 

To  district  school  tax  per  prc^ierty  ft 

telegraph  lines    331  80 

To  road  tax  on  roadway  ft  track  ft 

bnildings   140  43 

To  road  tax  per  property  ft  telegnodi 

Untt  ^1.,..V.  7T.V7.      110  43 


¥2,257  75 

When  this  bill  was  presrated  the  appe- 
lant company  paid  all  of  It  except  the 
amounts  for  district  school  tax,  aggregating, 
with  the  S  per  cent  penalty  added,  9'f90.21, 
and,  the  treastirer  of  Northampton  county 
threatening  to  i&rj  for  this  amount  the 
company  filed  Its  bill  in  the  circuit  court  of 
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Nortluiiiqitoii  county  against  tbe  board  of 
•npezTlson  and  the  treasnrer  of  the  cotm^, 
to  enjoin  and  restrain  its  collection  upon  the 
ground— First,  that  there  Is  no  aothortty, 
under  the  law  then  In  force,  to  tax  railroads, 
b7  a  levy  of  the  snperrlaors,  for  district 
school  purposes;  and,  second,  that,  if  there 
be  such  a  right,  there  Is  no  machinery  to 
carry  It  into  effect  as  the  board  of  public 
works  assessmait  for  taxation  Is  for  the 
county  as  a  whole,  and  not  by  districts,  and 
that  there  is  no  way  to  apportion  the  tax 
for  district  echoed  purposes  among  the  dis- 
tricts according  to  the  assessed  ralue  of  the 
corporate  property  In  each.  The  injunction 
asked  for  was  awarded,  bnt  upon  a  hearing 
of  the  cause  on  the  bill  and  exhibits  there- 
with, the  answw  of  tbe  board  of  superrtsoES, 
and  of  the  treanirer  of  Northampton  coun- 
ty, to  which  answers  the  plaintiff  filed  a 
general  replication,  the  circuit  court  di»- 
solved  the  injunction  and  dismissed  the  bllL 
It  is  from  tills  decree  that  an  appeal  was  al- 
lowed to  this  court 

The  answer  of  tbe  board  of  BupervlBorB,  as 
well  as  that  of  the  treasurer  of  Northampton, 
admits  the  correctneas  of  the  allegations  of 
the  bill  of  tbe  plaintiff  company  as  to  the  as- 
sessment and  levy  of  the  tax,  but  denies  that 
the  board  of  supervisors  lud  no  jfowet  to 
levy  the  tsx  complained  of,  and  says  "that 
the  levy  was  made  in  pursuance  of  the  pro- 
viidons  of  subdivisions  2  and  3  of  section  833 
of  the  Code  of  Tirghiia,  and  that  the  said  dis- 
trict school  tax,  when  collected,  can  be  appor- 
tioned under  the  directions  of  the  court,  or 
by  the  county  school  board,  on  such  equltaUe 
plan  as  they  may  determine  upon;  and,  fur- 
ther, tliat  the  ^strict  school  tax  included  In 
the  tax  Mil  is  based  on  the  assessed  value  of 
the  real  and  personsl  property  of  the  plaintiff 
company,  as  made  by  the  board  of  public 
works  for  the  yesr  1882,  as  shown  by  Bx- 
hlblt  X,  filed  with  plahiturs  bill,  and  which 
is  aa  follows:  "Sho-vring  the  assessment  as 
made  by  the  board  ot  public  wwks  for  the 
year  1802:  New  York,  Philadelphia  ft  Nor- 
folk B.  B.  Company,  value  per  mile  of  road- 
way and  track,  ¥12.000.00;  number  of  miles 
In  NorthampUm  county,  22;  value  ot  road- 
way and  track,  $2(M,000.00;  value  of  depots, 
depot  grounds,  and  lots,  station  building,  and 
fixtures  and  machine  shops  in  Northampton 
county,  $16,853.60;  value  of  rolling  stock,  In- 
dodhig  passenger,  freight,  cattle  or  stock, 
baggage,  mall,  express,  sleeping,  palace,  and 
all  other  cars  owned  by  or  belonging  to  the 
company,  boats,  machinery,  depot  and  office 
furniture,  and  equipments,  $215,814.00;  value 
of  stores  In  Nortliampton  coun^,  $4,728.00; 
value  of  telegraph  linn  In  Northampton  coun- 
ty, $S20.00;  total  value  of  aU  property,  real 
and  personal,  in  Northampton  coun^,  $541,- 
721.1a'' 

It  will  be  observed,  from  the  above  tax  bill 
made  oat  against  the  appellant  company,  Its 
property  Is  taxed  as  though  It  w^e  equally 
distributed  In  locality  In  aU  the  districts  of 


Nwtbunpton  conntTi  while  Its  property  could 
be  taxed  for  district  schocd  purposes.  If  at 
all.  in  the  district  in  which  It  Is  located.  It 
Is  admitted  In  argument  that  the  greater  por- 
tion of  the  property  of  the  railroad  company 
is  situated  In  Oiyieville  district,  and  that  tbe 
roadway  and  track  assessed  by  the  board  of 
public  wOTks  at  $12,000  per  mile  is  the  tmly 
property  of  ttie  company  dtuated  In  the  other 
two  districts;  hmce  the  only  property  of 
the  company  that  could  rightly  be  assessed 
with  district  school  tax  In  the  dlstelcts  of 
Franktown  and  Bastvllle  Is  the  roadbed  and 
track  proper,  while,  as  beft>re  stated,  thp  levy 
is  upon  the  entire  property  of  the  railroad 
company  in  the  county  of  Northampton,  as  if 
It  was  eqnal^  distributed  Ui  all  three  of  the 
districts.  Section  8  of  article  8  of  the  consti- 
tution of  Virginia,  after  providing  what  shall 
Cfmstltate  the  fund  for  public  free  school  pur- 
poses Ui  the  state  at  large,  furtiiv  provides 
**that  each  county  and  public  school  district 
may  raise  additional  sums  by  tax  on  property 
for  the  support  of  public  free  sdiools.  AU 
uneqwnded  stuns  of  any  one  year  in  a  pnblie 
free  school  district  shall  go  into  the  general 
school  fund  for  re-dlvlslon  the  next  year; 
provided,  that  any  tax  authcoized  by  this  sec* 
tlwi  to  be  raised  by  c«mtles  or  school  dis- 
tricts shall  not  exceed  five  mine  on  the  dollar 
in  any  one  year  and  dull  not  be  subject  to 
re-dlvtslon,  as  hereinbefore  provided  in  this 
section."  This  plainly  means  that  the  genwal 
state  fui)d  apportioned  to  the  counties,  and 
then  to  the  several  districts  in  the  counties, 
for  school  purposes,  is  snl^ect  to  the  provision 
that  requires  any  unexpended  fund  from  this 
source  shall  go  back  into  the  gmeral  school 
fund  for  redivlslon  the  next  year;  but,  whoe 
raised  by  counties  or  school  districts,  this  pro- 
vision does  not  apply,  and.  If  ttiere  be  unex- 
poided  funds  In  any  district.  It  remains  for 
use  In  that  district  and. the  tax  levied  for 
the  next  year  to  meet  the  necessities  of  the 
schools  in  that  particular  district  would  be,  of 
course,  of  such  an  amount  as  might  be  necea- 
Bary,  together  with  the  unexpended  funds  of 
the  preceding  year,  to  meet  the  demand  for 
school  purposes  In  thst  district  The  funds 
raised  for  district  school  purposes  are,  as  pro- 
vided by  law.  used  for  building  scboolhouses 
and  equlpphig  the  same  In  the  respective  dis- 
tricts, and  hence  each  taxpayer  becomes  In- 
terested in  the  proper  application  of  this  fund, 
as  one  district  may,  by  the  tax  levied  In  that 
district  In  any  one  year,  provide  ample  funds 
for  this  purpofle,  so  that  no  tax  Is  required 
the  following  year;  and  this  was  doubtless  In 
view  when  the  framers  of  the  constitatlonBl 
provMon  referred  to  stipulated  that  the  fond 
raised  for  district  school  purposes  should  be 
kept  within  the  district  In  which  It  was  rais- 
ed. Upon  the  face  ct  the  levy  made  by  tbe 
board  of  siqtervlsws  In  this  case,  this  provi- 
sion of  the  constitution  is  violated,  in  its  inac- 
tlcal  results.  There  is  nothing  to  show  what 
portion  of  the  tax  sought  to  be  ctdlected  by 
the  treasurer  of  Northampton  county  is  Cor 
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school  purposes  In  any  particular  district,  but 
It  Is  levied  as  a  whole,  without  reference  to 
the  locally  of  the  prop«tr  upon  which  it  Is 
levied. 

Bat  another  dlfflcnlty  stands  in  the  way 
of  the  tax  in  question,  and  it  grows  out  of 
the  failure  of  the  act  of  the  legislature  to 
provide  tcs  the  proper  assessment  and  col- 
lection <a  a  tax  for  district  school  purposes 
on  the  property  of  railroad  and  canal  com- 
panies. Subdivision  ^  of  section  833  of  the 
Code  provides  for  a  levy  by  the  county  board 
of  supervisors,  for  county  purposes,  on  the 
real  and  personal  prtperty  of  telegraph  and 
telephone  companies,  and  railroad  companies 
and  their  telegraph  lines,  which  pass  through 
their  respective  countlea,  ♦  •  •  based  up- 
on the  assessment  per  mile  made  by  the  state 
for  its  purposes,  and  furnished  by  the  auditor 
of  pnbUc  accounts  to  the  board,  etc.;  but  sub- 
division 3  of  this  section  only  authorizes  the 
board  of  supervisors  "to  levy  a  tax  upon  the 
property  In  the  county  sufficient  to  raise  the 
amoont  recommended  by  the  school  board  In 
their  estimates  lor  county  school  purposes,  or 
so  much  thereof  as  they  may  allow;  and 
levy  a  tax  upon  tl\e  property  in  each  school 
district,  snfflclent  to  raise  the  amount  recom- 
mended 1^  the  county  school  board  for  dla* 
trtct  school  purposes,  or  as  moch  thereof  as 
they  may  allow,"  etc.  It  does  not  authorize 
a  levy  on  the  property  of  telegraph,  telephone, 
and  railroad  companies  and  their  telegraph 
llnea,  for  district  school  purposes,  as  pro- 
vided in  subdivision  2,  as  to  the  levy  for  coun- 
ty purposes;  and  in  fact  the  general  law  of 
tile  state  does  not  provide  that  the  assess- 
ment, (rf  the  property  of  such  companies  by 
the  board  of  public  works,  certified  to  the 
board  of  supervisors  of  the  respective  coun- 
ties, shall  show  definitely  the  character  of 
the  property,  Its  value,  and  location  with  ref- 
erence to  the  respective  magisterial  or  school 
districts  in  the  county.  In  the  case  of  Vir- 
ginia &  T.  R.  Co.  V.  Washington  Co..  30  Orat 
471,  a  tax  levied  1^  the  board  of  snperTlsors 
<ni  the  property  of  the  railroad  company  for 
county  purposes  was  held  by  this  court  not 
to  be  valid,  on  the  ground  that  the  authority 
of  the  counly  b«ird  of  supervisors  to  assess 
property  for  taxation,  and  levy  taxes  upon 
It,  waa  d^mndent  upon  the  action  of  the  leg- 
Islatore,  and  that  the  l^;lslatton  of  the  state 
at  that  time  did  not  authorise  county  author* 
Itiea  to  levy  s  tax  tm  real  estate  of  railroads 
in  the  conntiea,  dtfaer  fdr  county,  township, 
school,  or  road  purposes.  To  meet  the  dlffl- 
cnlties  In  the  way  of  reaching  the  property 
railroad  companies  by  taxation  for  coun^ 
purposes,  as  disclosed  by  this  decision,  the 
l^ialature  passed  an  act  anthorlztng  the 
boards  of  supervlaors  of  the  respective  coun- 
ties to  levy  a  tax  for  county  purposes  upon 
the  property  of  railroad  companies,  based 
iqwn  the  assessment  by  the  board  of  public 
woifcs,  certUed  down  to  the  boards  of  supov 
Tlaws  of  the  sev»«l  counties.  Acts  1879-8(^ 
82.  And,  by  a  number  of  decisions  follow- 


ing the  passage  of  this  act«  it  has  been  held 
tliat  a  levy  for  county  purposes,  'under  the 
provisions  of  the  act.  Is  a  valid  levy.  Rail- 
road Ca  V.  Koontz,  77  Va.  6»8;  Shenandoah 
Valley  R.  Co.  v.  Supervisors  of  Clarke  Co., 
78  Va.  289;  Seaboard  &  R.  "R.  Co.  v.  Norfolk 
Co.  Sup'rs,  83  Va.  195,  2  S.  E.  278;  and 
Norfolk  &  W.  R.  Co.  v.  Supervisors  df  Smyth 
Co..  87  Va.  521.  12  S.  B.  1009.  But  in  none  of 
these  cases  was  the  question  here  ooder  coa- 
stdeiatlon  raised.  When  the  revisers  of  the 
laws  in  force  In  1887  came  to  this  subject, 
they  adopted.  In  section  833,  substantially 
the  provision  of  the  act  of  February  27,  1880, 
supra,  and  of  similar  succeeding  acts,  so  far 
as  they  made  provision  for  taxation  for  oounty 
and  county  school  purposes,  but  unfortunately 
omitted.  In  subdivision  3  of  this  section,  as 
did  all  preceding  acts  of  the  legislature,  to 
provide  for  the  levy  and  collections  of  the 
tax  for  district  school  purposes  upon  the 
properties  of  railroads,  canals,  telegraph,  and 
telephone  companies.  Section  833  of  the 
Code  does  not,  nor  does  any  act  of  the  legis- 
lature preceding,  provide  that  the  assess- 
ment of  the  properties  of  such  companies  by 
the  board  of  public  works  shall  be  certified 
down  to  the  snperrisors  of  the  respective 
counties,  showing  definitely  the  character  of 
the  property,  Its  value,  and  location  with  ref- 
erence to  the  several  magisterial  districts 
through  which  the  line  of  any  railroad,  tele- 
graph, telephone,  or  canal  company  may  run. 
Therefore  the  authority  for  the  board  of  su- 
pervisors to  levy  a  tax  for  district  school  pur- 
poses on  the  property  of  railroads  Is  the  same 
now  as  it  was  when  the  case  of  Virginia  ft 
T.  R.  Co,  T.  Washington  Co.,  supra,  was  de- 
cided. If,  under  the  statutes  as  they  now 
stand,  the  coimty  of  Northampton  and  other 
counties  of  the  state  aro  deprived  of  a  source 
of  revenue  for  district  school  purposes  from 
property  of  telegraph,  telephone,  and  rail- 
road companies  within  the  limits  of  the  sev- 
oral  magisterial .  or  school  districts  of  such 
counties,  it  is  for  the  legislature  to  apply  the 
remedy.  It  seems  clear  that  no  such  remedy 
existed  when  the  levy  in  this  case  was  made. 
For  these  reasons,  we  aro  of  opinion  that  the 
decree  complained  of  is  erroneous  and  should 
be  reversed,  and  this  court  will  enter  such 
decree  as  the  court  below  should  have  en- 
tered, perpetuating  tiie  Injunction,  with  costs 
to  the  appellant. 


m  Ta.  6SD> 
WILLIAUS  V.  WATE:INS  et  aL 
(Supreme  Court  of  J^r^^ot  Virginia.  Hardt 

BZKUFTIOKS — DBBD  CLAIlfIKO  PBR807I&I.TT — EF' 
FECT  OS  ElBOOTIOK  LiKN  —  DkBT  DUB  CL4IM- 
AKT  —  AlilBSATION  OF  HOKBSTBAD  PROFBHTT -> 

Injosotios. 

1.  That  some  of  the  nroperty  named  in  a 
deed  claiming  a  homestead  is  insnfficientiy  de- 
scribed will  not  invalidate  the  deed  as  to  other 
property  the  description  of  which  is  sufficient. 

2.  The  filing  <tf  a  deed  by  a  houBeholder 
dalnUng  a  debt  due  him  bm  exempt  under  the 
homeBteid  law  releases  such  debt  nom  the  lien 
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of  <in  execnttoD  in  the  hands  of  an  officer,  given 
by  Code  1887.  S  3601,  and  It  may  thereafter  be 
lawfully  pledged  to  secnre  borrowed  money, 
ti^ough  the  pledgee  knows  of  the  execution. 

3,  The  fact  that  a  debt  dne  a  householder 
haa  been  pledged  by  him,  by  an  assignment,  as 
collateral  security,  will  not  prevent  him  from 
daimioK  it  as  a  homestead  exemption,  subject  to 
the  rights  of  the  assignee. 

4.  Code  1887,  §  3649,  providing  thatj  when 
the  homestead  right  in  property  ^ases,  it  shall 
become  subject  to  the  debts  of  the  owner,  does 
not  prevent  its  incombrance  or  alienation  during 
the  cootiniiaDce  of  Its  homeatead  character;  and 
a  creditor  it  not  entitled  to  an  injunction  to  pre- 
■eire  tiie  corpns  of  homestead  proper^,  either 
real  or  personal,  from  alienation. 

An>eal  from  drcnlt  court,  Charlotte  coan- 
ty. 

Action  In  egnlty  b7  ThtHnaa  P.  Williams 
acalnst  Frank  B.  Watklna  and  othe^  De- 
cree for  defendants,  and  plaintiff  appeals. ' 
Affirmed. 

James  Lyons  and  M.  M.  GUllam.  for  appe- 
lant M.  M.  Martin,  Thos.  B.  Watklns.  and 
Blel7  ft  Lelgta,  for  appdlees. 

HARRISON,  3.  The  appellant.  Thomas  P. 
WllUama,  recovered  jndgment  at  the  Sep- 
tember term,  1892,  of  the  circuit  court  of 
Charlotte  comity,  against  the  appellee  Frank 
B.  Watklns,  for  $600,  with  Interest  and 
costs,  and  execution  was  Issued  thereon, 
which  came  to  the  hands  of  tbe  sheriff  Sep- 
tember 26,  1892. 

On  the  22d  of  October,  1892,  appellant  sued 
oat  garnishment  process  to  subject  to  the 
payment  of  his  Judgment  a  bond  for  $1,000, 
due  to  his  judgment  debtor  from  John  H. 
Overby,  and  secured  by  deed  of  trust  on  cer- 
tain real  estate  of  said  Overby. 

This  garnishment  process  was  served  on 
the  appellee,  and  on  the  trustee  In  the  deed 
securing  the  debt,  on  the  24th  of  October, 
1892. 

The  trustee,  for  the  purpose  of  satisfying 
the  Overby  debt,  advertised  the  trust  sub- 
ject to  be  sold  on  the  8tb  of  February,  1893, 
and  appellant  filed  bis  bUI,  and  subsequently 
an  amended  and  supplemental  bill,  praying 
for  an  injunction,  which  was  granted,  re- 
straining the  trustee  from  selling,  or  attempt- 
ing to  execute  said  trust  deed,  until  the  fur- 
ther order  of  the  court 

At  the  September  term,  1893.  this  injunc- 
tion was  dissolved,  and  the  blUs  dismissed. 
The  petition  for  appeal  from  this  decree  sets 
forth  the  same  case  as  that  made  In  the 
original  and  amended  bllla,  and  can  be  dis- 
posed of  by  conslderli^  the  following  prcq^ 
sitlons. 

The  appellee,  being  a  householder  and  head 
of  a  family,  made  and  executed,  on  the  20th 
of  January,  1893,  a  deed,  claiming,  as  his 
homestead,  first,  the  bond  of  $1,000,  due  him 
from  John  H.  Overby,  which  appellant  was 
seeking  to  subject  less  $425,  part  thereof, 
theretofore  assigned  to  the  Charlotte  Banking 
&  Insurance  Company;  and,  second,  all  his 
(appellee's)  "household  and  Utcben  furni- 
ture." 


On  ttxe  20th  of  August,  1803,  appellee  made 
and  executed  another  deed,  claiming  as  his 
homestead  the  same  property  set  apart  In 
the  first  deed.  The  object  of  this  second 
de^  seems  to  hare  been  to  enlarge-  and  cor- 
rect the  first  In  It  the  Overby  debt  is  again 
fully  described  and  claimed,  and  the  valua- 
tion of  $100  affixed  to  tbe  household  and 
kitchen  furniture.  - 

It  Is  Insisted  that  tliese  deeds  must  be  de- 
dared  nun  and  void,  because  each  falls  to 
list  liie  household  and  kitchen  tumltnre 
thereby  conveyed,  and  afilx  a  cash  valuation 
to  each  Item  thereof. 

The  Overby  bond  of  $1,000  being  alone 
the  subject  of  controversy  here,  and  that  be- 
ing fully  and  accurately  described  in  both 
deeds,  It  Is  unnecessary  to  decide  whether 
the  general  description  of  "all  my  household 
and  kitchen  furniture"  Is  a  sufficient  com- 
pliance with  the  statute;  for.  If  It  were  not 
tbe  defect  would  not  invalidate  the  whole 
deed,  and  deprive  tbe  claimant  of  his  entire 
homestead.  Upon  well-settled  principles,  the 
deed  will  be  upheld  to  the  extent  that  the 
property  selected  as  homestead  Is  listed 
therein  In  tbe  mode  prescribed  by  law.  In 
each  deed  the  Overby  bond  being  claimed  as 
homestead,  and  fully  described  as  required 
by  statute,  both  are  good  homestead  deeds, 
to  the  extent  of  that  debt 

On  the  28th  of  September,  1892,  the  appel* 
lee  executed  a  paper  assigning  the  Overby 
bond  to  the  Charlotte  Banking  &  Insurance 
Company,  as  Collateral  security,  for  a  note 
drawn  by  himself  and  indorsed  by  Thomas 
E.  Watklns  for  $42G. 

On  the  13th'  day  of  February,  1893,  after 
the  first  homestead  deed  had  been  made,  ap- 
pellee executed  another  paper,  assigning  the 
Overby  bond  to  the  Charlotte  Banking  &  In- 
surance Company  as  collateral  security  for 
otber  notes,  aggregating  $340.93. 

It  is  Insisted  by  the  appellant  that  the  bank, 
at  the  time  these  assignments  were  made, 
bad  full  notice  of  the  existence  of  his  lien, 
and  therefore  took  said  assignment  subject 
to  his  superior  and  paramount  right  by  vir- 
tue of  his  execution  lien  on  the  Overby  bond. 
This  contention,  certainly,  as  to  the  first  ar- 
signment  is  not  sustained  by  the  facts.  The 
cashier  states  positively  that  the  Cbarlotte 
Banking  &  Instirance  Company  had  no  no- 
tice of  such  lien,  and  that  he  did  not  know 
of  the  existence  of  such  debt  at  tbe  time  the 
first  assignment  was  made;  that  prior  to 
taking  tbe  last  assignment  of  February  13. 
1893,  he  bad  heard  of  the  debt  and  bod  been 
told  by  the  trustee  of  the  Injunction  suit  but 
that  be  did  not  then  know  of  any  lien. 

It  thus  clearly  appears,  by  uncontradicted 
testimony,  that  as  to  the'  first  assignment 
which  was  made  before  the  first  homestead 
deed,  and  is  recognized  in  said  deed,  the  bank 
Is  a  bona  fide  holder  for  value,  without  no- 
tice, at  the  time  of  the  assignment  of  the 
Williams  lien,  and  is  entitled  to  have  Um 
same  paid  out  of  the  Overby  bond. 
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It  Is  by  no  moans  clear  that  the  banfc  had 
notice  of  the  Williams  lien  when  the  second 
asslgBment  was  made;  but,  be  that  as  it 
may,  the  right  of  the  bank  to  the  amount 
due  under  that  aBSlgnment  la  not  affected  by 
said  Uen,  because,  at  the  time  aald  assign- 
ment was  made>  appellee  bad  claimed  the 
property  assigned  as  a  homestead,  and  held 
It  free  from  the  lien  of  appellant,  and  had 
the  right  to  pledge  it  as  security,  for  the  pur- 
pose of  raising  mcm^.  White  t.  Owen,  30 
Ont  48. 

It  was  api>ellee's  homestead  estate  that  be 
assigned  the  second  time.  The  bank  was  not 
concerned  to  know  what  claims  existed 
against  the  appellee  prior  to  the  date  of  the 
homestead  deed,  but  was  only  interested,  at 
that  time,  in  knowing  that  the  property 
pledged  had  been  claimed  and  was  held  as 
a  homestead,  exempt  from  such  claims. 

Appellant,  Ignoring  the  flrst  homestead  deed 
of  January,  1893,  and  relying  upon  the  last 
deed  of  August,  1893,  which  was  merely  sup- 
plemental to  the  first.  Insists  that  appellee 
has  claimed  as  homestead  property  that  did 
not  belong  to  htm  and  had  already  been  as- 
signed to  the  bank. 

What  has  already  been  said  is  sulBcient  to 
show  that  this  position  la  not  sound.  If, 
however,  the  only  deed  was  that  of  August, 
1893,  the  contention  of  appellant  would  be 
equally  untenable;  for  each  of  the  assign- 
ments to  the  bank  state  expressly,  on  their 
face,  that  the  Overby  bond  is  assigned  as  col- 
lateral security  for  the  money  borrowed  from 
the  bank.  Appellee  bad  the  right,  at  any 
time,  to  redeem  this  pledge  of  the  Overby 
bond  by  paying  his  debt  to  the  bank,  and  tn 
that  event  the  Overby  Iwnd  would  be  com- 
pletely protected  to  him  by  hts  homestead 
deed.  He  still  held  the  bond,  and  only  part- 
ed with  his  property  right  in  It  so  far  as  nec- 
essary to  secure  the  bank  the  money  loaned 
Um;  and,  by  pledging  the  bond  as  collateral, 
be  did  not  part  with  Uls  right  to  claim  It  as 
homestead,  subject  to  the  prior  rights  of  bis 
assignee  therein. 

Finally,  it  is  Insisted  by  appellant  that  the 
homestead  Is  a  mere  personal  privilege,  to 
be  enjoyed  during  the  time  prescribed  by  law 
for  Its  continuance,  and  that,  when  the  prlv- 
Il^e  expires  by  the  expiration  of  the  period 
fixed  for  Its  duration,  then  the  property  In 
which  the  exemption  was  claimed  becomes 
subject  to  all  the  liens  which  affected  it  be- 
fore the  homestead  was  claimed,  and  that  tt 
was  the  duty  of  the  court  to  take  charge  of 
tbe  homestead,  and  secure  to  appellant  the 
corpus,  as  a  fund  from  which  his  debt  could 
be  paid  when  the  homestead  period  expiced. 

The  general  rule  Is  that  a  debtor  may  (bis 
wife  concurring,  where  by  statute  such  con- 
currence Is  required)  sell  his  homestead,  and 
deliver  possession' to  his  alienee,  without  sub- 
jecting It  to  his  general  debts,  or  to  any  lien 
not  made  specific  by  a  valid  contract.  Thomp, 
Homest  A;  SJx.  §  45S. 

It  has  long  been  settled  In  tbis  state  that  | 
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the  homestead  may  be  waived,  and  thus  made 
subject  to  debt,  which  Is  but  a  form  of  dispos- 
ing of  It  It  Is  equally  well  settled  that  those 
claiming  the  homestead  may  Incumber  It  by 
specific  Uen,  and  thus  subject  it  to  sale  and 
alienation,  completely  divesting  themselves  of 
the  tlUe  to  tbe  homestead.  Wlilte  v.  Owen, 
supra. 

After  prescribing  the  time  during  which  the 
exemption  shall  last,  section  3649  of  the  Code 
of  1S87  provides  that  the  Uen  of  a  Judgment 
or  decree  for  money,  rendered  against  a 
householder,  and  which  is  not  paramount  to 
the  homestead  exemption,  shall,  as  to  the  real 
estate  held  as  exempt  by  him,  his  widow, 
or  minor  chUdren,  attach  to  such  only  of  that 
estate  as  he  may  be  possessed  of  or  entitled  to 
at  tbe  time  the  exemption  thereof  ceases  as 
aforesaid,  and  until  that  time  the  said  Uen 
shall  not  be  enforced.  This  statute  clearly 
contemplates  that,  even  in  the  case  of  real  es- 
tate, the  householder  may  alien  his  home- 
stead, free  from  Uens  that  are  not  paramount 
thereto.  Much  more  would  this  be  true  in 
the  case  of  personal  estate,  which  Is  of  a  tran- 
sient and  unstable  character. 

If  the  homestead  could  not  be  disposed  of, 
or  used  as  a  basis  of  credit.  It  would  be  of 
little  value  to  those  dependent  upon  It  To 
restrict  the  right  of  alienation  would  practi- 
cally defeat  the  humane  purpose  of  the  con- 
stitution Id  making  this  provision  for  the 
needy  and  helpless.  The  policy  contended  for 
by  appellant  would  compel  the  homestead 
claimant  to  give. bond  and  security  to  have 
the  corpus  of  tbe  homestead  forthcoming,  at 
the  expiration  of  the  homestead  period,  which 
he  could  not  do,  or  else  tie  the  homestead  up 
for  an  Indefinite  period,  to  be  administered  by 
the  court  as  a  trust  estate.  It  is  manifest 
that  this  was  not  intended  by  the  framers  of 
the  constitution.  The  provision  was  Intended 
for  the  benefit  of  the  claimant  and  his  fam- 
ily. This  use  and  enjoyment,  as  well  as  con- 
siderations of  public  policy,  require  that  there 
should  be  unr^ralned  power  of  aUenatlon  In 
those  entitled  to  tbe  exemption. 

For  tbe  foregoing  reasons,  we  are  of  oplnton 
that  there  is  no  error  in  tbe  decree  ai»pealed 
from,  and  it  Is  affirmed. 


(92  6S7) 

CHAPMAN  V.  CHAPMAN'S  TRUSTBBS. 

(Supreme  Coort  of  Apnptila  of  Vlrrinla.  Feb.  6, 

1896.) 

DowBR  — Lakh  Coyvsrsn  bt  HtrasAyn  uhdbs 
Contract  Hadb  bitohk  Makhiaos. 

1.  A  iridow  has  no  dower  in  land  which  her 
husband  had,  before  coverture,  orally  contracted 
to  sell  to  one  whc  at  once  took  posaesston,  on  pny- 
meot  of  part  of  the  price,  and  who  receiTwl  a 
deed  from  the  bosband  alone  after  tbe  marriage. 

2.  Code,  S  22ttS,  providing  that,  when  a 
husband  was  entitled  to  a  right  of  entry  in  any 
land,  and  his  widow  would  have  been  entitled  to 
dower  if  he  had  recovered  poaaession,  ta  en- 
titled to  dower,  though  posaeesion  was  not  re- 
covered, does  not  give  a  widow  dower  la  land 
which  her  husband  had,  before  coverture,  orally 
contracted  to  seU  to  one  who  at  once  took  dc^nm- 
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alon,  on  Dayment  ot  part  of  the  price,  and  to 
whom  a  deed  wa»  made  b7  the  htuhaod  atone  aft* 
er  cpvertnre,  though  he  was  in  default  in  pay- 
ment of  the  balance  of  the  prioe,  unless  he  had 
reasonable  notice,  and  on  opportnnltr  to  redeem 
from  default. 

Appeal  from  circuit  coart,  Madison  conntr. 

Action  b7  Eliza  O.  Chapman  against  Thoniaa 
W.  Chapman's  trustees.  Judgment  for  de- 
fendants, and  plalntUE  appe&ls.  Affirmed. 

John  B.  Roller,  for  appellant  James  Hay 
and  T.  Ow  Gordon,  ft>r  ai^eUeea. 

HARRISON,  J.  It  appears  from  tiie  record 
that.  In  1870,  Thomaa  w.  Chapman,  then  un- 
married, made  a  verbal  contract  with  Thomas 
A.  Chapman,  by  which  he  sold  the  latter  a 
tract  of  560  acres  of  land.  The  purchaser 
paid  In  casta  %1W>,  and  was  Immediately  put 
In  possession. 

Ttaomas  W.  Chapman,  the  vendw,  married. 
In  1878,  wlttaODt  having  made  his  rendee  a 
deed.  After  his  marrli^ce  he  executed  and  de- 
Urered  to  Thomas  A.  Chapman  a  deed  coUTey- 
ing  him  this  660  acres  of  land.  In  this  con- 
veyance Ills  wife  refused  to  unite.  Thomas 
W.  Chapman,  the  vendor,  having  died  since 
making  the  deed,  his  widow  now  demands 
dower  in  the  land  conveyed  to  Thomas  A. 
Chapman. 

Irrespective  of  statute  a  widow  has  no  dow- 
er In  lands  sold  by  husband,  prior  to  his 
marriage,  although  the  husband  may  have 
died  without  conveying  title;  for,  while  he  has 
the  legal  title,  yet  he  Is  not  beneficially  seised 
during  the  coverture,  as  against  the  vendee. 
2  Minor,  Inst  p.  147;  Waller  v.  WaUer,  33 
Otat  83;  1  Lomaz.  Dig.  (Ed.  1S39)  p.  106.  c. 
4,  13. 

It  was  contended,  however,  that  Thomas  A. 
Gliapman  was  In  deCanlt  In  the  payment  of  the 
balance  of  the  purchase  money,  and  that  this 
gave  his  voidor  a  right  of  action  to  recover 
the  land,  and  therefore  that  Mrs.  Chapman  Is 
entitled  to  dower  therein,  by  virtue  of  section 
2268  of  the  Code,  which  provides  that,  "when 
a  husband,  or  any  one  to  his  use,  shall  have 
been  entitled  to  a  right  of  entry,  or  action  In 
any  land,  and  his  widow  would  have  been  en- 
ttfied  to  dower  out  of  the  same  If  the  husband 
or  such  other  had  recovered  possession  there- 
of, she  shall  be  entitled  to  such  dower  although 
there  shall  have  been  no  such  recovery  of  pos- 
session." 

This  proposition  is  based  upon  an  erroneous 
assumption  of  facts.  There  is  not  one  word  In 
the  record  tending  to  show  that  Thomas  A. 
Chapman  was  in  default  In  the  payment  of  his 
purchase  money.  If  anything  Is  to  be  infer- 
red from  the  facts  appearing  In  the  record, 
the  contrary  Is  true.  His  vendor  made  blm  a 
deed  of  conreyauce,  from  which  we  must  pre- 
sume that  he  had  fully  compiled  with  all  the 
terms  of  his  contract  The  fact  that  he  did 
not  get  his  deed  until  1878  Is  no  evidence  of 
default  on  bis  part.  The  terms  of  the  contract 
as  to  time  or  price  do  not  appear.  The  bal- 
ance of  biB  purchase  mon^,  if  any,  may  not 


have  been  due  till  -  then,  or  may  have  been 
paid  long  before  that  time,  and  his  vendor 
been  in  default  in  not  making  the  deed.  Pui^ 
ther.  If  the  purchaser  had  been  tn  default, 
that  would  not  have  given  his  vendor  the  right 
to  re-enter  and  take  possession  until  be  had 
reasonable  notice,  and  an  opportonlty  to  re- 
deem his  default 

Section  2268  has  no  application  to  a  case 
like  this.  It  is  clear  that  the  claim  of  the  ap- 
pellant to  dower  in  this  land  Is  unfounded, 
and.  the  i^rcult  court  having  so  held,  its  de- 
cree must  be  affirmed. 


(U  Va.  540) 
ATLETT  V.  WALKER  et  aL 
(Supreme  Court  of  A^^^  of  Virginia.   Feb.  6, 

Contract  bbtwssk  Fibms  Havimo  Hembbbs  nr 

COMMOX— AaSIOMlIBNT  OF  CLAIM — 
AOTIOH  BT  AbSIOMBB. 

Under  Code,  S  2860,  providing  that  the 
assignee  of  a  nonnegotiable  cooee  in  action  may 
maintain  any  action  thereon  which  the  original 
obligee,  payee,  or  contracting  party  eonid  nave 
malotalned,  one  to  whom  an  open  account  be- 
tween two  firms  liaving  some  members  in  com- 
■  mon  was  assigned  in  trust  cannot  sue  the  debtor 
firm  at  law  on  the  account 

Error  to  circuit  court.  King  and  Queen 
county. 

Action  by  William  R.  Aylett  as  trustee, 
against  T.  N.  Walker  and  others,  trading  as 
Walker  &  Oo.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

Pollard  &  Sands,  for  plaintiff  la  error. 
Claggett  B.  Jones,  for  defendants  In  error. 

KEITH,  P.  This  case  is  before  us  upon 
a  writ  of  error  to  a  Judgment  of  the  cirotiit 
court  of  King  and  Queen  coimty,  rendered 
In  an  action  of  trespass  on  the  case  in  as- 
sumpsit, wherein  William  R.  Aylett,  trus- 
tee in  a  deed  of  trust  from  T.  N.  Walker. 
John  Lamb,  and  H.  Barrow,  partners  trading 
as  Walker,  Lamb  &  Co.,  was  plaintiff,  and 
T.  N.  Walker,  John  Lamb,  B.  A.  Saunders, 
and  Thomas  F.  Pollard,  trading  as  Walker 
&  Co.,  were  defendants.  The  only  question 
presented  to  us  by  the  plaintiff  in  error 
arises  upon  the  plea,  offered  by  the  defend- 
ants In  the  following  words:  "Thomas  F. 
Pollard,  one  of  the  defendants  in  the  above- 
styled  suit  comes  and  says  that  Thomas  N. 
Walker  and  John  Lamb,  members  of  the 
plaintiff  firm  of  Walker,  Lamb  &  Co.,  who 
sue  by  trustee,  W.  B.  Aylett  In  a  deed  of 
trust  dated  January  14,  1891,  from  Tbos.  N. 
Walker,  John  Lamb,  and  Howell  Barrow,  a 
certified  copy  of  which  is  herewith  Hied  as 
a  part  of  this  plea,  are  the  identical  Thomas 
N.  Walker  and  John  Lamb,  members  of  the 
defendant  firm  of  Thomas  N.  Walker  &  Co.. 
and  as  such,  being  plaintiffs  and  defendants 
lu  the  same  suit,  cannot  sue  each  other  nt 
law;  and  this  the  said  defendant  is  ready 
to  verify."  To  the  filing  of  this  plea  plain- 
tiff objected,  and  the  ruling  of  the  court  per- 
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mining  tt  to  be  filed  over  his  objection  con- 
stitutes the  subject  of  the  bill  of  exceptions 
which  la  now  to  be  considered. 

At  common  law  a  person  coald  not  In  the 
same  action  be  both  plaintiff  and  defendant 
This,  we  think,  is  too  well  established  to 
need  any  citation  of  authority  In  Its  sup- 
port. It  will  be  obserred,  however,  that  the 
suit  before  us  Is  In  the  name  not  of  the  Arm 
with  which  the  contract  which  Is  the  basis 
of  this  suit  was  entered  Into,  and  which  was 
in  part  composed  of  IndlTlduals  who  were 
members  also  of  the  firm  charged  as  defend- 
ants, but  is  In  the  name  of  Its  assignee;  and 
It  ts  contended  that,  the  Inability  to  sue  be- 
ing merely  personal,  the  difficulty  was  re- 
moved by  the  as^gnment,  and  that  by  virtue 
of  section  2800  of  the  Code  the  action  may 
be  maintained  In  the  name  of  the  assignee. 
That  the  common-law  principle  above  refer- 
red to  rests  upon  a  mere  personal  disability 
which  is  relieved  by  the  assignment,  Is  sus- 
tained by  many  text  writers  and  adjudicated 
cases  of  much  respectability;  while  the  con- 
tention of  the  defendant  In  error  that  the 
trouble  Is  more  radical,  and  affects  the  ca- 
pacity of  firms  composed  In  whole  or  In  part 
of  the  same  persons  to  make  contracts  with 
each  other,  enforceable  under  any  circum- 
stances In  a  court  of  law,  seems  to  be  not 
without  authority  In  its  support.  We  do  not 
deem  it  necessary  to  decide  this  contention. 
The  suit  here  is  upon  an  open  account 
Without  doubt  the  assignor  could  not  have 
maintained  an  action  upon  It  In  his  own 
name  at  common  law,  and  his  power  to  do 
so  is  wholly  dependent  upon  the  terms  of 
section  2860.  That  section,  or  so  much  of  It 
as  is  material  here,  Is  in  the  following 
words:  'I'he  assignee  or  beneficial  owner 
of  any  bond,  note,  writing  or  other  chose  In 
action,  not  negotiable,  may  maintain  thereon 
In  hia  own  name  any  action  which  the  orig- 
inal obligee,  payee,  or  contracting  party 
might  have  brought"  In  tAe  case  before  us, 
as  it  is  clear  that  at  common  law  the  as- 
signed of  the  plaintiff  could  not  have  main- 
tained this  suit,  and  by  virtue  of  the  statute 
his  assignee  is  clothed  with  Just  such  ca- 
pad^  to  sue  as  existed  at  common  law  in 
his  asBlgnor,  he  Is  vested  with  power  to  In- 
stitute snch  actions,  and  such  actions  only, 
as  his  assignor  couM  have  maintained;  and 
as  the  assignor  firm  In  this  case  could  not 
have  sued  the  defendant  firm  at  law,  It  could 
by  assignment  create  in  or  communicate  to 
Its  assignee  no  other  or  greater  power  or 
faculty  than  that  enjoyed  by  it  before  the 
assignment  It  may  be  that  tbe  purpose  of 
the  section  was  to  confer  upon  th^  assignee 
IK>wer  to  sue  In  bis  own  name  in  every  case, 
and  that  no  exception  was  Intended  as  to 
contracting  parties  related  to  each  other, 
as  are  the  firms  named.  In  the  plea  under 
consideration.  However  that  may  be,  the 
lanffnage  of  the  statute  Is  broad  enough  to 
embrace  them,  and  the  effect  of  the  plea 
miut  be  measu^  and  determined  by  the 


statute.  We  think  there  was  no  error  in  the 
Judgment  of  the  circuit  court,  which  !■  there- 
fore affirmed. 


(9S  Yn.  644) 
BTAUDB  et  al.  v.  KECK  et  at 
(Supreme  Court  of  A^^als  of  Virginiii.   Feb.  6, 

Eqcitt  Flbadiko— Multipariousnbss. 
A  bill  which,  after  setting  out  the  claims 
of  several  plaintiffs  against  the  principal  defeud- 
ant,  and  asking  that  a  deed  from  him  to  the  sec- 
ond defendant  be  set  aside  as  fraudulent,  and 
the  property  subjected  to  the  payment  of  plain- 
tiSa'^  claims,  goes  on  to  show  antagonistic  la* 
tereats  among  plaintiffs  themseivea,  prayine  re- 
lief against  one  another  and  against  a  third  de- 
fendant In  matteza  with  which  the  main  de- 
fendant has  Uttle  ooncem,  and  the  second  de- 
fendant none  at  all,  and  the  aettlement  of  which 
woald  delay  the  determination  of  the  principal 
controversy  and  impose  unnecessary  and  unjuat 
costs  on  the  second  defendant, — ia  multifarious. 

Appeal  from  chancery  court  of  Richmond. 

Bill  by  A  J.  Staude  and  others  against 
Henry  J.  Keck  and  others.  From  a  decree 
dismissing  the  bill  on  demurrer,  for  multi- 
fariousness, complainants  appeaL  Affirmed. 

F.  M.  Conner,  for  appellants.  Edmund 
Waddell,  Jr.,  for  appellees. 

CARDWELIi,  J.  This  Is  an  appeal  from  a 
decree  of  the  chancery  court  of  the  city  of 
Richmond  entered  on  the  15th  of  November, 
1892,  dismissing,  on  demurrer,  the  bill  of 
.complaint  filed  by  the  appellant,  for  multi- 
fariousness. The  bill  was  filed  by  A  J. 
Staude  and  Caroline  C.  Staude,  his  wife,  and 
B.  6.  Schwalm  and  Mary  C  Schwalm,  his 
wife,  against  Henry  J.  Keck  and  Maria  Keck, 
his  wife,  and  J.  B.  Elam,  trustee;  the  object 
of  the  bill  being  to  set  aside,  as  fraudulent, 
a  deed  made  by  H.  J.  Keck  to  his  wife,  Maria 
Keck,  August  24,  1891,  conveying  to  her  cer- 
tain property,  and  to  subject  this  property  t6 
the  payment  of  the  debts  against  H.  J.  Keck, 
set  out  In  the  bill,  and,  further,  to  have  the 
court  adjudicate  the  rights  of  the  complain- 
ants, respectively,  as  to  the  various  debts 
and  demands  asserted  in  the  bill,  declaring  an 
apparent  trust  in  J.  B.  Elam  for  plaintiff 
Mary  R.  Schwalm  void.  The  bill  alleges  that 
complainants,  on  the  10th  of  August,  1891, 
entered  Into  a  written  contract,  through  A.  J. 
Staude,  with  Henry  J.  Keck,  whereby  Keck 
agreed  to  purchase,  at  the  price  of  $3,400,  a 
certain  House  and  lot  In  the  city  of  Richmond, 
on  Rocketts  street,  and  to  purchase  certain 
bar  fixtures,  etc.,  at  the  price  of  $600;  that 
the  house  and  lot  belonged,  at  that  time,  one 
moiety  to  Mary  R.  Schwalm  and  the  other 
moiety  was  held  In  trust  by  J.  B.  Elam  for 
Caroline  C.  Staude;  that  the  bar  fixtures, 
etc.,  belonged  exclualvely  to  A.  J.  Staude,  he 
being  authorized  by  Caroline  C.  Staude  and 
Mary  R.  Schwalm  to  make  the  sale  of  the 
house  and  lot;  that,  on  the  18th  of  August 
1891,  the  deed  was  duly  executed  ccmveylng 
the  property  to  Keck;  that  Keck  agreed  to 
pay  ¥3,000  In  cash  on  the  purchase  of  the 
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bonne,  but  paid  only  $2,850,  wblch  be  borrow- 
ed fn>m  the  VirgliUa  Building  &  Loan  Com- 
pany, glviog  a  deed  of  trust  on  tbis  property, 
to  secure  tbe  building  and  loan  company,  for 
(3.0U0.  the  company  promldng  to  advance  tbe 
remaining  $150  within  a  few  months  to  finish 
the  cash  jiayment,  but  nerer  did  bo;  that  H. 
J.  Keck  executed  another  deed  of  trust,  as  a 
8Cv.-ond  lieu  on  this  property,  to  S.  McFIsher, 
to  secure  the  payment  of  six  notes  of  $111 
each,  dated  August  10, 1881,  payable  at  6,  12. 
18,  2i,  SO,  and  36  months  after  date,  respec- 
tively; that  four  of  these  notes  were  given 
as  the  deferred  p^ments  for  the  purchase  of 
the  house  and  lot,  and  tbe  other  two  on  ac^ 
count  of  the  $600  due  to  A.  J.  Staude  tox  the 
purchase  of  the  bar  fixtures,  etc.;  that  all  of 
said  notes  were  made  payable  to  J.  B.  Elom, 
trustee  for  Caroline  O.  Staude  and  Mary  U. 
Schwalm,  and  this  was  erroneous,  but  was 
done  for  convenience.  The  bill  further  al- 
leges that  J.  B.  Blam  Is  not  trustee  tux  Mary 
R.  Schwalm;  that  two  of  the  notes  were  past 
due  and  unpaid,  and  tbe  other  four  to  become 
due;  that  Keck  had  failed  to  pay  any  part  of 
the  balance  of  the  $400  due  to  A.  J.  Staude 
for  the  purchase  of  the  bar  fixtures,  though 
long  past  due;  and  that  the  amount  to  be- 
come due  by  H.  J.  Keck,  or  to  become  due  on 
account  of  his  contract  of  purchase,  was  $150, 
balance  of  the  cash  payment  for  the  house, 
the  six  notes  for  $111  each,  and  the  $400  bal- 
ance due  to  A.  J.  Staude.  The  bill  then  al- 
leges that  A.  J.  Keck,  on  tbe  lOtb  of  August, 
1891,  at  tbe  time  of  the  making  of  the  con- 
tract of  purchase  aforesaid,  owned  in  fee 
simple  a  lot  of  land  In  the  county  of  Henrico, 
situated  on  Twenty-Sixth  street  upon  which 
he  had  erected  a  dwelling  and  other  Improve- 
ments, and  wblch  property  he,  on  tbe  24th  of 
August,  1801,  conveyed  to  bis  wife,  Maria 
Keck,  the  consideration  named  In  tbe  deed 
being  $250;  but  &b  complainants  aver,  tbe 
deed  was  wholly  voluntary,  and  made  to  hin- 
der, delay,  and  defraud  complainants.  The 
prayers  of  the  bill  are  that  H.  J.  Keck  and 
Maria  Keck,  his  wife,  and  J.  B.  Elam,  trustee, 
be  made  partly  defendant,  etc.;  that  it  be 
ascertnined  what  part  of  said  notes  described 
is  due  to  each  of  the  female  complainants 
and  to  the  said  A.  J.  Staude,  and  whether  or 
not  Caroline  C.  Staude  Is  entitled  to  her  share 
of  the  same  freed  from  any  trust  by  reason  of 
the  conveyance  to  J.  B.  Elam.  trustee,  as  also 
of  her  share  of  the  $150  balance  of  the  cash 
payment  of  the  purchase  money  for  the  prop- 
erty on  Roeketts  street  conveyed  to  Keck; 
that  It  may  be  decreed  that  Mary  R.  Schwalm 
is  entitled  to  her  share  of  tbe  money  and  notes 
and  not  Incumbered  with  a  trust;  that  the 
amounts  severally  due  to  them  and  to  A.  J. 
Staude.  as  set  forth,  may  be  decreed  to  them, 
respectively;  and  that  the  property  conveyed 
to  Maria  Keck  by  H.  J.  Keck  be  subjected  to 
the  payment  thereof,  etc 
Courts,  in  dealing  with  the  question  of  mul- 


tifftilonsneaB,  look  parttenlarly  to  tbe  con- 
venience In  tbe  administration  of  Justtce,  and, 
If  this  Is  accomplished  by  the  mode  of  pro- 
ceeding adopted,  the  objection  of  multlfarlous- 
ness  will  not  miless  the  course  pursued  la 
so  injnttons  to  one  party  as  to  make  it  in- 
equitable to  accomplish  the  general  conven- 
ience at  bis  expense.  So  that,  when  we  look 
to  see  If  a  bill  la  multifarious,  the  first  ques- 
tion to  be  determined  Is,  does  tbe  blU  propose 
to  reach  the  end  aimed  at  In  a  couTuiient 
way  for  all  concerned?  And,  1£  the  mode 
adopted  does  aecompllafa  the  convenloioe, 
then  the  question  arises,  is  any  one  burt  by 
it.  or  80  Injured  as  to  make  it  unjust  fbr  the 
suit  to  be  maintained  In  that  form?  Board  t. 
Farlsh,  23  S.  E.  222,  The  plalntitCs  were 
creditors  of  H.  J.  Keck,  growing  out  of  the 
same  transaction,  and  it  was  their  right  and 
duty  to  assert  thdr  several  claims  In  one  suit, 
and  Mrs.  Maria  Keck  was  a  neeemary  and 
proper  party,  defendant  to  the  suit,  as  the  al- 
leged fraudulent  deed  made  to  her  was  asked 
to  be  set  aside,  and  the  property  conveyed 
thereby  subjected  to  platntifTs*  demands. 
Had  the  blU  set  out  the  claims  of  the  several 
plaintiffs  against  H.  J.  Keck,  and  tbe  mak- 
ing of  tlM  alleged  fraudulent  deed  of  Augnst 
2i,  1891,  followed  with  the  prayer  that  the 
-  deed  be  set  aside  as  ftaudulent  and  void,  and 
the  property  conveyed  thereby  subjected  to 
the  payment  of  claims  asserted  by  plaintiffs, 
and  stopped  there,  the  bill  would,  of  course, 
have  t>ceD  free  from  objection  on  demurrer 
for  multifariousness.  It  goes  <m,  however,  to 
show  that  plaintiffs'  Interests  are  antogonlstlc 
to  each  other,  makes  J.  B.  BUun,  trustee,  a 
party  defendant,  and  prays  for  relief,  not 
only  as  to  Keck  and  wife,  but.  In  matters  set 
out,  as  against  one  another  and  against  Elam, 
trustee,  with  which  H.  J.  Keck  has  little  con- 
cern, and  Maria  Keck,  bis  wife,  less.  This 
mode  of  procedure  canjaot  be  said  to  be  a  con- 
venient way  for  all  concerned  to  reach  tbe 
end  aimed  at,  but  Is  manifestly  unjust,  cer- 
tainly to  Maria  Keck,  who,  It  cannot  be  said, 
has  any  Interest  whatever  in,  or  concern  as  to, 
the  different  righto  set  up  by  plalntlfCs 
against  each  ofb&r,  or  as  against  Elam,  trus- 
tee, the  settlement  of  which  would  Involve 
not  only  Inconvenience  and  delay  In  the  de* 
termination  of  the  controversy  between  her 
and  the  plaintiffs,  but  add  necessarily  and 
unjustly  to  the  costs  In  defending  her  inter- 
ests involved  In  the  suit  In  order  to  main- 
tain this  bill,  tbe  rules  of  equity  pleading 
would  not  only  have  to  be  expanded  and  en- 
larged, but  i^bolly  disregarded-  1  Bart  Ch. 
Prac.  25G;  Danlell.  Ch.  Prac  (5th  Ed.)  334, 
note  2;  Story,  Eq.  PL  SS  271.  630;  Bank  v. 
Thornton;  83  Va.  105,  2  S.  E.  183;  Wells  v. 
Guano  Co.,  89  Va.  708,  17  S.  E.  2;  Brown  v. 
Improvement  Co.  (Va.)  20  S.  B.  968.  We 
are  of  opinion  that  the  decree  of  the  cbas- 
cery  court  of  the  dty  of  Richmond  Is  right 
and  should  be  affirmed. 
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STAMIiBY  et  aL  T.  STANLBT  et  tl 
(Supreme  Court  of  A^^^i  of  Tirginia.  Feb.  6. 

Wau— EsTATB  FOB  Lir>— V>n>D  BsHAiironts. 

A  bequest,  in  terms,  "I  give  and  beqaeatb 
to  S.  the  Intereat  that  maj  accrue  on  one  fourth 
jnrt  of  my  moner,  bonds,  and  uecoritieB  that  I 
may  die  poBsessed  of,  during  the  period  of  her 
natuml  life,  and  at  her  death  I  giTe  and  bequeath 
this  one  fourth  part  of  my  moneyt  bonds,  uid  se- 
curities, from  vniich  the  said  S>  u  to  deriTe  the 
accruing  interest  for  her  lite,  to  the  children  of 
S.,  to  be  equally  diTided,"  gives  to  S.  an  estate 
for  her  life,  and  to  her  cUldren  living  at  the 
dtath  of  testatrix  veated  remainders  in  the 
principal,  share  and  share  alike;  the  share  of 
any  child  dying  during  the  lifetime  of  S.  to  pass 
to  its  personal  representatives. 

Appeal  from  circuit  coart,  Hanover  conn- 

ty- 

Suit  }>j  William  L  Stanley,  administra- 
tor, etc.,  against  WIngfield  and  others. 
From  a  decree  construing  certain  clauses  of 
a  will,  defendants  WlUfe  Lee  Stanley  and 
otberB,  through  their  guardian  ad  litem,  ap- 
I»eaL  Affirmed. 

CardweU  St  Cardwell,  for  appellants. 
Leake  &  Carter,  for  appellees. 

HARRISON,  3.  The  question  presented 
by  the  petition  for  appeal  in  this  case  is 
the  construction  of  the  fourth  and  fifth 
^oses  of  the  will  of  Eliza  A.  Stanley. 

The  fifth  clauee  Is  as  follows:  "I  give  and 
bequeath  to  Mary  L.  Stanley  the  Interest 
that  may  accrue  on  one  fourth  part  of  my 
money,  bonds,  and  securities  that  I  may 
die  [assessed  of,  during  the  period  of  her 
natural  life,  and  at  her  death  I  give  and 
bequeath  this  one  fourth  part  of  my  money, 
bonds,  and  securities,  from  which  the  said 
Uary  L.  Stanley  is  to  derive  the  accruing 
Interest  for  her  life,  to  the  children  of  Maiy 
L.  Stanley,  to  be  equally  divided." 

The  fourth  clause  Is,  In  terms,  the  same 
as  the  fifth.  Just  quoted,  except  that  Clariu- 
da  W.  Hendrlck  is  named  as  the  life  ten- 
ant, and  her  children  as  the  remainder- 
men. 

When  Eliza  A.  Stanley,  the  testatrix,  died. 
Clarinda  W.  Hendrick  had  six  children,  all 
of  whom  were  living  when  this  suit  was  in- 
Btltuted.  At  the  time  of  the  testatrix's 
death,  Mary  L.  Stanley  bad  three  children, 
but  when  this  suit  was  brought  she  had  on- 
ly one;  the  other  two  having  died  In  infan- 
cy, between  the  death  of  the  testatrix  and 
tbe  institution  of  this  suit 

The  learned  judge  of  the  circuit  court  held 
tbat,  under  the  fifth  clause  of  this  will, 
Mary  L.  Stanley  took  an  estate  for  her  life 
In  the  money,  bonds,  and  securities  men- 
tioned, and  her  children  living  at  the  death 
of  Eliza  A.  Stanley,  the  testatrix,  took  the 
remainder  in  the  principal.  In  absolute  es- 
tate, share  and  share  alike,  and  upon  the 
death  of  any  of  said  children  la  the  life- 
tlme  of  the  iUe  tenant,  Mary  U  Stanley, 


the  share  of  such  deceased  child  passed  to 
said  child's  personal  representative,  for  th« 
payment  of  debts  and  distribution.  This 
constmctlon  is  sustained  by  the  highest  an* 
thorlty.  Jarm.  WUls  (6th  Am.  Bd.)  p.  421, 
note  7,  and  Id.  pp.  444,  445;  Strother  t. 
Dutton,  1  De  Oex  &  J.  676;  Stone  T.  Lewis^ 
84  Va.  474,  6  S.  B.  282. 

The  foregoing  rule  of  construction  alao 
applies  to  Clarinda  W.  Hendrlck  and  hev 
cliUdrea,  under  the  fourth  clause  of  the  wiU. 

The  decision  of  the  circuit  court  is  rights 
and  tbe  decree  appealed  from  is  affirmed. 


CMTa.  Ml) 

TUCKER'S  ADWK  t.  NORFOLK  ft  W. 
B.  GO. 

(Supreme  Court  of  Appeals  of  Tir^nla.  Feb.  6; 

1896.) 

fUlLIt01.D  COHPAKIBS— INJDRT  TO  TBISFABSn  OV 

Right  ow  Way— Liibilitt. 
A  railroad  company  was  not  liable  for 
the  death  of  a  trespasser  lying  on  its  right  of 
way,  near  its  track,  and  struck  by  its  train, 
where  the  only  witnesses  of  the  accident  tes- 
tified that  they  saw  the  body  at  a  snffident  dis- 
tance for  the  train  to  be  stopped,  but  thought  it 
n'as  an  old  tie,  or  section  hand's  coat,  and  the 
engineer  also  testified  that  he  did  not  discover 
that  it  was  a  human  being  till  so  near  it  that  lift 
could  not  stop  the  train  in  time  to  avoid  the  ac- 
cident. 

Error  to  cticnlt  conr^  Dinwiddle  county. 

Action  by  H.  C  Tacker'a  admlnlstoator 
against  the  Norf(tt  ft  Western  Railroad  Com- 
pany for  death  of  bla  intestate.  From  n 
Judgment  for  defendant,  plaintiff  brings  v- 
ivor.  Affirmed. 

Staples  ft  Mnnford  and  P.  A.  L.  Smith,  tax 
plaintiff  in  error.  Geo.  S.  Bernard  and  W, 
H.  Mann,  for  defendant  in  enor. 

HARRISON,  J.  The  question  involved  In 
this  case  is  the  liability  of  the  Norfolk  ft 
Western  Railroad  Company  for  tbe  alleged 
ne^gent  killing  of  the  plalntUTa  Intestate^ 
who  was  a  trespasser  upon  the  premlsea  of 
the  defendant  company. 

The  court,  in  a  very  recent  opinion,  haa 
prescribed  what  seems  to  us  a  wise  and  juat 
rule  for  our  guidance  In  cases  like  tbla  It  ■ 
is  there  said  that  the  plalntiflF  should  re- 
cover, notwithstanding  his  own  negligencft 
exposed  him  to  the  risk  of  injury,  If  the  in- 
Jury  of  which  he  complains  was  proximately 
caused  by  omtssions  of  the  defendant,  after 
having  such  notice  of  the  plaintiff's  danger 
as  would  put  a  prudent  man  upon  his  guard, 
to  use  ordinary  care  for  the  purpose  of  avoid* 
ing  such  Injury.  It  Is  not  necessary  that  the 
defendant  should  actually  know  of  the  dan* 
ger  to  which  the  plaintiff  Is  exposed.  It  Is 
enough  if  be  has  sufficient  notice,  or  b^eC 
to  put  a  prudent  man  on  the  alert,  and  he 
does  not  take  such  precautions  as  a  prudent 
man  would  take  under  similar  notice  or  be- 
lief. Railroad  Co.  v.  Joyner's  Adm'r  (de- 
cided at  Nbvember  term.  1896)  23  8.  D.  770. 
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80  far  as  pertinent  to  the  question  now  under 
consideration,  the  facts  proTen  can  be  brief- 
ly stated: 

The  accident  occurred  on  the  30th  of  Jan- 
uary, 1892,  about  2:20  p.  m.  The  defendant 
company  was  running  its  train,  consisting  of 
engine  and  tender,  two  passenger  coaches, 
and  one  barrage  car,  west  from  the  city  of 
Petersburg,  and  near  Wilson  station.  The 
engine  was  in  first-class  order,  and  the  whole 
train  thoroughly  equipped  with  all  the  most 
Improved  appliances  to  secure  Its  control,  and 
the  engineer  was  a  trusted  employd,  with  26 
years  of  experience  in  his  business.  On  the 
engine  was  the  engineer,  who  was  sitting  on 
the  right-hand  side  of  the  cab,  an  assistant 
snperrisor,  who  was  seated  on  the  left-hand 
side,  and  the  fireman,  who  was  standing  Just 
In  rear  of  the  ffligineer.  There  is  some  spec- 
ulation whether  deceased  was  dnmk,  strlclcen 
with  epilepsy,  or  asleep.  That,  howcTer,  Is 
immaterial.  He  was  found  stretched  full 
length  upon  the  ground,  with  his  head  be- 
tween two  cross-ties,  and  very  near  the  rlght- 
•  liand  rail,  and  his  body  and  feet  extending 
straight  down  the  slope  of  the  road-bed,  and 
out  towards  the  embankment  He  was  ly- 
ing partly  on  his  back,  with  his  face  some- 
what turned  in  the  direction  from  which  the 
train  was  coming,  and  was  struck  on  the 
head  by  the  pilot  of  the  engine,  and  died  in 
about  two  hours  after  the  injury  was  re- 
ceived. From  the  point  where  the  deceased 
was  lying,  the  track  was  straight  for  a  dis- 
tance of  about  two  miles  in  the  direction 
from  which  the  train  was  approaching,  with 
nothing  to  obstruct  the  view.  The  only  eye- 
witnesses, and  the  only  persons  with  any  per- 
sonal luiowledge  of  the  accident,  were  the  en- 
gineer, the  fireman,  and  the  supervisor,  who 
were  In  the  cab. 

The  engineer  and  supervisor  were  called 
as  witnesses  on  behalf  of  the  plaintiff.  The 
engineer  testified  that  his  train  was  running 
40  or  46  miles  an  hour.  Its  usual  rate  of 
speed;  that  he  was  looking  out  all  the  time, 
and  titiat,  when  about  150  yards  distant,  he 
discovered  what  he  took  to  be  an  old  cross- 
tie  lying  in  the  ditch,  or  an  old  coat;  that  he 
bad  no  idea  it  was  a  human  being;  that, 
'  when  he  first  discovered  the  object  was  a 
human  being,  he  was  within  35  or  40  feet  of 
it,  and  Immediately  applied  his  brakes,  but 
could  not  possibly  have  stopped  the  train  In 
time  to  have  prevented  the  accident;  tliat 
he  did  not  take  his  attention  off  the  object 
after  he  saw  It  might  be  something  serious; 
and  that  he  discovered  it  was  a  human  being 
as  soon  as  he  cotdd  have  d(me  so. 

The  supervisor  testified  that  he  first  saw 
the  object  at  a  distance  of  500  yards,  though 
about  the  distance  he  was  not  certain;  that 
it  looked  to  him  like  an  old  crons-tie  that  had 
been  pulled  out  and  was  lying  In  the  ditch. 

Fireman  Kelly,  Introduced  by  the  defend- 
ant, was  also  looking  out,  and  flrst  saw  the 
object  150  or  200  yards  ahead,  and  took  it  to 
be  a  section  band's  coat 


This  object  was  seen  by  these  three  wtt- 
nessee,  and  seems  to  have  made  about  the 
same  Impression  upon  each  ot  tbem.  It  does 
not  appear  to  have  been  regarded  as  of  suf- 
ficient Importance  to  be  commented  npon. 
for  neither  mentioned  it  to  the  other.  No 
one  of  them  took  deceased  to  be  a  human  be- 
ing. They  all  took  the  object  tbey  saw  to 
be  something  lifeless,— something  that  coald 
not  be  hurt  These  are  the  material  facts 
disclosed  by  the  evidence.  The  court  Is  of 
opinion  that  there  was  not  sufficient  notice, 
or  belief  of  the  danger  to  which  deceased 
was  exposed,  to  put  a  prudent  man  on  the 
alert,  and  to  cause  the  engineer,  under  the 
circumstances  of  this  case,  to  do  more  than 
be  did  do  to  avert  the  accident  The  en- 
gineer Is  the  plaintiff's  witness.  He  states 
positively  that  he  first  saw  the  object  at  a 
distance  of  IQO  yards,  that  he  took  it  to  be 
a  tie  or  a  coat  lying  In  the  ditch  at  the  side 
of  the  track,  that  he  had  no  Idea  It  was  a 
human  being,  and  that  he  discovered  It  to 
be  as  ao<Mi  as  he  could  have  done  so,  but  It 
was  too  late  to  do  anything  to  save  the  de- 
ceased. This  is  corroborated  by  the  evi- 
dence of  the  supe^sor,  another  witness  of 
the  plaintiff,  and  ch^  Is  nothing  to  contra- 
dict it  There  was.  then,  no  notice  or  belief 
that  deceased  was  in  danger,  and  there  was 
nothing  to  cause  a  prudent  man  to  think 
there  was  danger  ahead.  On  the  contrary, 
the  track  was  clear.  The  fact  that  the  en- 
gineer saw  what  he  supposed  to  be  an  In- 
animate object  lying  In  the  ditch  at  the  side 
of  the  track  was  not  sufficient  to  impose  upoii 
him  the  duty  of  taking  steps  to  stop  his 
train.  No  such  degree  of  caution  Is  re- 
quired, under  the  rule  to  which  we  hare  ad- 
verted. Railroad  companies  would  fall  far 
short  of  meeting  the  demands  of  the  public. 
If  they  had  to  stop  whenever  they  saw  an 
object  lying  on  the  side  of  the  roadbed,  for 
fear  It  might  be  a  trespasser  In  danger. 
When  they  have  sufficient  notice,  or  suffi- 
cient ground  to  believe,  that  a  trespasser  Is 
In  danger,  they  owe  him  the  duty  of  pro- 
tection, as  far  as  possible  consistent  with 
their  higher  duty  to  passengers.  But,  when 
no  one  Is  known  or  believed  to  be  In  danger, 
they  are  under  no  obligation  to  prepare  for 
what  is  not  anticipated,  or  to  stop  and  ex- 
amine where  no  barm  la  snggeated  by  the 
circumstances. 

It  would  be  wholly  unprofitable  to  prolong 
this  opinion  by  considering  other  exceptions 
of  the  plaintiff  in  error  to  the  rulings  of  the 
court  below,  for,  whether  the  court  erred  or 
not  In  the  rulings  complained  of.  It  cannot 
change  the  result.  The  line  of  evidence 
sought  to  be  brought  out  by  the  questions 
objected  to,  If  admitted,  could  not  alter  the 
effect  of  the  uncontradicted  facts  proTen  by 
the  plaintiff's  witnesses. 

We  are  therefore  of  opinion  that  the  drcnit 
court  did  not  err  In  sustaining  the  demurrer 
to  the  plaintiff's  evidence,  and  Its  Judgment 
In  tevor  of  the  defendant  Is  affirmed. 
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WAIiKBB'S  ADH'R  et  aL  t.  MASON  ct  aL 
(Snpreme  Court  of  -^^^^     Tlrginis.  Feb.  6, 

VainiOB  AKD  PUBCSASBB  —  CONDITIONAL  BaLB  — 

What  Conbtitutbs. 
In  1874  N.  purchaBed  lasd  at  a  judicial 
■ale,  and  resold  it  to  decedent,  wto  agreed  to 
pa7  to  the  commissioner  $425  down,  and  the  bal- 
ance in  Installments;  but,  being  unable  to  pay 
more  than  9^  of  the  cash  payment,  decedent 
contracted  with  ^aintiff  to  buy  interest  for 
$400.  which  ram  plaintiff  was  to  pay  to  the  com- 
missioner,— the  contract  ppoTidlng  that.  If  de- 
cedent repaid  snch  sum  within  one  year,  the 
agreement  Bhonld  be  void,— and  on  the  same  day 
plaintiff  rented  the  land  to  decedent  at  $100  per 
annum.  Decedent  failed  to  repay  the  $400,  and 
plaintiff,  treating  the  property  as  his  own,  paid 
the  deferred  payments,  retaining  decedent  aa  his 
tenant  for  10  yeart~  In  1889  decedenfa  credit- 
ota  sought  to  Bubject  the  land  to  the  payment 
of  their  debts,  and  decedent's  answer  to  sndi 
soit  disclaimed  any  interest  in  the  premises  in 
controversy,  and  alleged  that  plaintiff  was  en- 
titled to  a  deed  thereto,  and  it  appeared  that 
decedent  had  refined  a  deed  tendered  by  N. 
Held,  that  the  contract  between  plaintiff  and 
deceaent  was  a  conditional  sale,  not  a  'mor^^e. 

Appeal  from  circuit  court*  Brunswick 
ooanty. 

Proceeding  by  Qeorge  Mason*  trustee,  and 
Benjamin  Lewl^  against  the  administrator 
of  Albert  Walker,  deceased,  and  others,  to 
bare  a  deed  to  decedent  canceled,  and  the 
premises  ther^  described  coavejeA  to  said 
Lewis.  From  a  decree  for  plalntUTs,  de- 
fendants appeaL  Affirmed. 

E.  P..  Bnford,  for  app^lants.  B.  Tnm- 
boll,  for  appellees. 

BUOHANAN,  J.  The  controTersy  In  this 
oanse  grows  out  of  the  following  writing: 

'This  contract,  made  and  entered  Into  this 
9th  day  of  December.  1874,  between  BenJ. 
Lewis,  of  the  first  part,  and  Albert  Walker, 
of  the  second  part,  witnesseth:  That  the 
said  Albert  Walker  bath  this  day  bargain- 
ed, sold,  and  conveyed  all  right,  title,  or  In- 
terest whatsoever  that  he  has  or  may  have 
In  a  certain  tract  of  land  recently  sold  by 
B.  D,  Tnmbull.  commissioner,  on  which  the 
late  Littleton  Rose  resided,  for  and  In  con- 
sideration of  the  anm  of  four  hundred  dol- 
lars; also,  all  of  his  personal  property,  of 
erery  kind  and  deK:^ptlon.  But  It  Is  un- 
derstood  and  agreed  that  when  the  above 
sum  of  four  hundred  dollars  Is  repaid  to 
said  Lewis,  to  wit,  on  the  9th  day  of  De- 
cember, 1875,  then  and  In  that  case  this 
contract  to  be  null  and  void,  otherwise  In 
full  force  and  effect 

"Witness  onr  signature  and  seals  this  9th 
day  of  Decmber,  1874. 

*'BenJ.  Lewis.  [Seal] 
"Albert  Walker.  tSeaJ.]" 

Tbe  appellants  claim  that  the  agreement 
is  a  mortgage;  and  the  appellees  that  It  Is 
a  conditional  sale. 

The  record  shows  that  on  the  day  the 
contract  between  the  parties  was  entered  In- 
to, or  a  short  time  before,  N.  G.  Lewis  bad 


pnrchased  the  land  referred  to  at  a  judicial 
sale,  and  had  resold  It  to  Albert  Walker, 
who  undertook  to  pay  the  purchase  price  to 
the  commissioner  of  the  court  making  the 
sale.  The  price  he  agreed  to  pay  was  $1,- 
276,— one-third  cash,  and  the  residue  in  two 
equal  Installments,  In  one  and  two  years, 
respectively,  with  interest  from  day  of  B&ie. 
Of  tbe  $425  required  to  be  paid  In  cash. 
Walker  was  only  able  to  pay  $25.  Being 
thus  unable  to  comply  with  the  terms  of  the 
sale,  be  made  an  arrangement  with  Benja- 
min Lewis  by  which  he  sold  to  him  his  in- 
terest in  the  land  ai^d  certain  personal  prop- 
erty for  the  sum  of  $400,  which  sum  was 
paid  by  Lewis  to  the  commissioner  of  (he 
court;  but  It  was  understood  and  agreed 
between  Wallcer  and  Lewis  that  if  Walker 
repaid  to  Lewis  the  $400  on  or  before  the 
9th  day  of  December.  1875,  the  sale  which 
he  made  to  Lewis  was  to  be  void,  otherwise 
it  was  to  remain  in  full  force  and  effect 

On  tbe  same  day  Lewis  rented  the  land 
to  Walker  for  the  year  1875  for  $100. 

Walker  failed  to  pay  the  $400  within  the 
year  aa  provided  for  in  his  agreement;  and 
Lewis,  treating  the  land  as  his  own,  paid 
off  the  two  deferred  payments  as  they  re- 
spectively became  due,  and  informed  X.  C. 
Lewis,  the  purchaser  at  the  Judicial  sale, 
of  the  fact  that  be  bad  bought  tbe  land 
from  Walker. 

Walker  continued  to  rent  the  land  from 
Benjamin  Lewis  until  at  least  the  year  1885 
at  an  annual  rent  of  $100. 

In  1885  Judge  Buford,  at  the  request  of 
Walker  and  Benjamin  Lewis,  made  a  settle- 
ment of  tbe  transactions  between  them 
from  1874  until  June,  1885.  by  which  It  was 
ascertained  that  Lewis  was  Indebted  to 
Walker  in  the  sum  of  $104.15.  In  that  set- 
tlement Walker  was  charged  with  the  an- 
nual rent  of  $100,  and  credited  with  the 
value  of  the  proceeds  of  tobacco  and  other 
property  furnished  bj  Walker  to  Lewis  from 
the  land. 

In  the  year  1886,  Lewis  claims  to  have 
made  a  verbal  proposition  «f  sale  to  Walker, 
by  which  he  was  to  let  him  have  the  land 
for  $1,000  as  of  June  1,  18S5,— one-half  pay- 
able January  1,  1887;  and  the  other  half, 
January  1,  1888.  The  record  shows  that 
there  vras  some  such  verbal  agreranent  be- 
tween Lewis  and  Walker,  or  between  Lewis 
and  Walker  and  his  sons;  but  precisely 
what  It  vas,  or  who  the  parties  to  It  were, 
does  not  satisfactorily  appear. 

About  the  year  1880  some  of  the  Judg- 
ment Hen  creditors  of  Walker  filed  their 
bill  In  the  circuit  court  of  Lunenburg  county 
to  subject  the  real  estate  of  Walker  to  the 
payment  of  their  debts.  In  that  case  Walk- 
er filed  an  answer  under  oath,  though  an 
aiwwer  under  oatb  waa  waived  In  the  bill, 
in  which  he  admitted  that  he  had  pnrchased 
the  laud  In  controversy  from  N.  O.  Lewis, 
but,  being  unable  to  pay  for  It,  he  was  for- 
tunate enoi]«h  to  get  Benjamin  Lewis  to. 
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pay  for  It,  and  that  be  (Lewis)  was  entitled 
to  a  deed  for  tt.  He  denied  that  he  was 
entitled  to  a  deed  for  It,  or  that  be  refused 
to  receive  a  deed  because  be  wished  to 
hinder,  delay,  and  defraud  his  creditors. 
Walker  alleges  that,  after  the  property  had 
been  paid  for  by  Lewis,  his  sons  bad  paid 
a  considerable  portion  of  the  purchase  price, 
and  have  agreed  to'  pay  the  residue  and 
have  the  deed  made  to  them,  and  that  Lewis 
bad  agreed,  in  writing,  to  make  such  a  deed 
when  the  land  should  be  fully  paid  for,  and 
denies  that  he  has  any  Interest  whatever 
In  the  land,  except  that  his  sons  had  agreed 
that  he  might  bave  a  home  there  as  long  as 
be  lives. 

The  writing  referred  to  In  Walker's  an- 
swer, by  which  Lewis  agreed  to  maKe  his 
sons  a  deed  for  the  land  when  paid  for,  is 
not  dated;  but  Lewis,  whose  deposition  was 
taken  in  the  creditors*  suit,  and,  by  consent 
of  parties  (subject  to  certain  exceptions), 
filed  as  evidence  in  this  case,  shows  that 
such  writing  was  written  In  the  year  1888, 
after  the  time  when  he  had  proposed  to 
let  Walker,  or  Walker  and  bfs  sons,  have 
the  land  at  the  price  of  $1,000.  Lewis,  In 
the  same  deposition,  also  states  that  he  pur- 
chased the  interest  of  Walker  in  the  land 
for  the  sum  of  $400.  with  the  understanding 
and  agreement  that,  if  he  (Walker)  repaid 
him  the  $400  within  a  year,  he  might  retain 
the  land,  and  the  contract  between  them,  by 
which  he  purchased  It,  should  be  void. 

It  also  appears  from  the  deposition  of  N. 
G.  Lewis,  to  whom  the  deed  for  the  land 
was  made  by  tbe  commissioner  of  the  court, 
that  he  prepared  a  deed  to  Walker  for  the 
land,  but  that  Walker  not  only  did  not  de- 
mand It,  but  refused  to  receive  It 

There  Is  some  evidence  In  the  case  which 
tends  to  show  that  the  agreement  of  Decem- 
ber 9,  1874,  may  perhaps  have  been  Intend- 
ed by  the  parties  to  be  a  mortgage  to  secure 
the  $400  paid  by  Lewis  on  the  purchase 
price  of  the  land,  and  that  the  payment  of 
$100  by  Walker  to  Lewis  annually  as  rent 
was  a  shift  to  collect  usurious  Interest 

The  great  preponderance  of  evidence,  how- 
ever, we  think,  shows  that  the  agreement 
of  December  9.  1874,  was  In  fact  as  well 
as  In  form,  a  conditional  sale;  that  both 
parties  to  It  so  understood  it  and,  In  their 
dealings  with  each  other  and  with  third 
parties,  so  treated  tt 

The  circuit  court  of  Bmnswlck  county  hav- 
ing reached  the  same  oonduslon,  iti  decree 
must  be  affirmed. 


CITT  OP  PBTBRSBURG  v.  TODD. 
(Sopreme  Court  of  A|^g^  of  ^^xgtnia.  Feb.  0, 

Danuxiva  Strbbt— Action  fob  Ikjukibs — Suf- 

FIOIKSOT  OW  EviDBNCb 

In  an  action  for  Injuries  from  an  obBtnic- 
tion  In  a  street  baaed  oa  defendant's  failnre  to 
vnvide  lights  or  signals,  where  the  evidence 


showed  thai  plaintiff  was  Injured  as  alleged,  and 
that  defendant's  D.:gligence  was  the  proximate 
cauBe  of  the  InjaiTi  and  no  error  appears  in  the 
Instructions,  a  jndgm^t  for  idalntifl  will  bt 
affirmed* 

Error  to  hastlngs  court  of  Petersburg. 

Action  by  Burwell  Todd  against  the  «itj 
of  Peterebniv  f<«>  personal  Injnriea.  Jodc- 
ment  for  plaintiff,  and  defendant  brings  «^ 
ror.  Affirmed. 

Geo.  Mason,  for  plaintiff  In  error.  Alex- 
ander Hamilton,  for  defendant  In  error. 

KEITH,  P.  This  Is  an  action  of  trespass 
on  the  case  brought  In  the  hustings  court  of 
the  city  of  Petersburg  upon  the  following 
cause  of  actl<m:  On  the  19th  day  of  Decem- 
ber, 1891.  the  plaintiff,  while  driving  along 
one  of  the  streets  of  the  city  of  Petersburg, 
In  a  two-wheeled  vehicle,  commonly  called  a 
"jumper,"  came  Into  collision  with  an  Iron 
water  plug  projecthig  above  the  ground 
more  than  one  foot,  thereby  overturning  his 
velilcle,  and  causing  him  very  serlons  Injury. 
The  allegation  Is  that  there  was  no  light  or 
signal  at  or  near  the  water  plug  to  disclose 
Its  situation;  that  it  was  a  dangerous  obstruc- 
tion In  the  street  or  highway,  well  known  to 
the  defendant  which  j>ermltted  It  to  remain, 
notwithstanding  its  dangerous  character,  and 
without  taking  any  care  or  precaution  for  the 
protection  of  persons  driving  or  riding  along 
said  street.  These  are  the  material  facts, 
which  are  stated,  with  certain  variations.  In 
each  one  of  the  several  counts  In  the  declara- 
tion. To  this  declaration  there  was  a  de- 
murrer, but  no  reason  is  assigned  which  we 
deem  at  all  meritorious  or  worthy  of  parti  co- 
in r  comment  The  demurrer  being  overruled, 
the  defendant  pleaded  not  guilt/,  a  jury  was 
sworn,  and  evidence  was  introduced  befors 
them  Which  fully  sustains  every  averment 
of  the  declaration,  and  estabtlshra  beyond 
question  the  injury  done  to  the  plaintiff,  and 
the  negligence  of  the  defendant  as  the  proxi- 
mate cause  thereof.  The  learned  judge  be* 
fore  whom  the  case  was  tried  Instructed  tbe 
jury  fairly,  fully,  and  Intelligently  upon  every 
question  arising  upon  tbe  case  submitted  to 
them.  We  do  not  think  any  of  the  assign- 
ments of  error  well  taken,  and  the  Judgment 
complained  oi  Is  affirmed. 


cn  Vs.  SH) 

RICHMOND  GRANITE  CO.  v.  BAILET. 
(Supreme  Court  of  -^^^^^     Virginia.  Feb.  6^ 

UiSTBii  AND  SsKTAirr— FsLiidw  BsBTi.irn — Kto- 

UOSnOB  —  ACTIOH  FOR  IKJUHIBS  — •  DBCU.- 
HATIOK— APPEAI.— HAttyLKSS  ERROR. 

L  The  foreman  of  a  stone  qnarry  owned  by 
a  corporation,  whose  duties  require  htm  to  exer- 
cise a  general  sttperlDtendence  over  the  men.  and 
to  make  and  abrogate  rules  for  their  guidance, 
is  not  B  fellow  servant  of  one  of  such  men. 

2.  Plaintiff  was  loading  a  car  with  stone  as 
directed  by  the  foreman.  A  wire  rope,  attadied 
at  one  end  to  the  drum  of  an  engine,  was 
fastened  at  the  other  end  to  a  car,  and  me  en- 
gine, winding  the  rope  around  the  amm,  drew  It 
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taut,  and.  an  it  straightened  ont,  it-atmck  plain- 
tiff. It  was  the  ciwtom,  when  a  car  was  about 
to  be  moved,  for  one  P.  to  glTe  warning  to  those 
in  danger  At  the  time  of  the  acddeot  P.  at- 
tached the  rope  to  the  car,  and  was  about  to 
^Te  the  waroing.  when  the  foreman  ordered  the 
eni^neer  to  start  the  engine  without  delay.  The 
foreman  claimed  ihat  he  gave  the  warning. 
Held,  that  the  acts  and  omissions  of  such  fore- 
man were  the  efficient  cause  of  the  injory. 

8.  In  an  action  for  injuries  caused  oy  de- 
fendant's negligence,  where  there  is  evidence  of 
negligence  Iv  one  only  of  defendant's  servants, 
not  a  fellow  aerrant  of  pUUntiff,  it  is  harmless 
error  to  give  an  inatrnctton  which  makes  de- 
fendant responsible  for  the  omi^^on  of  any  of 
its  servants,  even  though  they  might  be  plain- 
tiff's fellow  xervantf. 

4.  In  an  action  for  Injuries  caused  by  de- 
fendanf  a  negligence,  the  declaration  need  not  al- 
lege i^alutifrslgnoranoe  of  the  danger  to  which 
he  was  expoeea. 

Error  to  clrcnlt  court,.  Henrico  county. 

Action  by  Campbell  Bailey  against  the 
Richmond  Oranlte  Company  for  personal  In- 
juries caused  by  defendant's  negligence. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.  Affirmed. 

Rntherfoord  &  Page,  for  plaintiff  In  errcM:. 
Bdmnnd  Waddill,  Jr.,  and  F.  M.  Woon,  for 
defendant  In  error. 

KEJITH,  P.  'nils  Is  an  action  of  trespass 
on  the  case,  brought  In  the  circuit  court  of 
tbe  eoanty  of  Henrico,  by  Campbell  Bailey, 
to  recoTer  damagee  for  an  Injury  received 
nnder  the  following  circumstances,  whOe  in 
tbe  emplc^ment  of  the  Richmond  Granite 
Company:  At  tbe  time  of  tbe  accident  Bai- 
ley waa  enga^  In  loading  a  car  with  stone, 
as  directed  by  W.  3.  Campb^,  the  foreman 
in  charge  of  the  .granite  company's  quarry. 
It  becoming  necessary,  In  tbe  progress  of  the 
work,  to  move  another  car,  a  wire  rope,  at- 
tached at  one  end  to  the  drum  of  an  engine, 
was  fastened  at  thd  other  end  to  the  car 
which  It  waa  desired  to  more,  and,  the  en- 
gine winding  the  wire  rope  around  tbe  drum, 
It  became  taut,  and,  as  It  straightened  out, 
struck,  with  great  Violence,  tbe  defendant 
In  error,  Inflicting  upon  him  very  serious  In- 
juries. 

The  defense  made  npon  the  part  of  the  com- 
pany Is— First,  that  Bailey  was  gnllty  of  con- 
tributory negligence,  but  of  that  there  Is  not 
a  particle  of  evidence,  and  I  shall  dismiss 
It  witbout  further  notice;  and,  in  the  second 
place,  It  is  contended  that  the  only  negli- 
gence of  which  be  can  complain  Is  that  of  a 
fellow  servant,  Henry  Payne.  It  seems  that 
tbe  usual  habit  was,  when  a  car  was  about 
to  be  moved  in  the  manner  Just  described, 
that  It  became  the  duty  of  Payne  to  give 
warning  to  those  endangered  by  the  tighten- 
ing of  the  rope,  so  that  they  might  do  what 
was  necessary  to  protect  tbemselvea  Upon 
this  occasion  it  seems  that  Payne,  having  at- 
tached tbe  loose  end  of  tbe  rope  to  the  car 
about  to  be  moved,  the  other  end  being,  aa  we 
have  seen,  fastened  to  tbe  drum  of  the  en- 
gine which  snpi^ied  the  motive  power,  was 
about  to  get  upon  the  car  as  was  usual,  and 


give  the  accustomed  warning,  when  Camp> 
bell,  the  foreman,  anticipated  the  usual  order 
of  procedure,  and,  being  In  a  somewhat  im- 
patient mood,  ordered  tbe  engineer  to  start 
tbe  engine  without  delay,  which  was  don& 
Campbell  claims  that  be  gave  warning;  bnt» 
granting  that  he  did.  It  was  not  beard,  and 
was  given  under  circumstances  which  ren- 
dered It  »tremely  unlikely,  if  not  Impossi- 
ble, that  BaUey  should  bear.  Bailey  expect- 
ed the  warning  from  Henry  Payne,  who  was 
upon  tbe  car  to  be  moved.  It  was  given  by 
Campbell  when  the  car  which  Bailey  waa 
loading  was  Interposed  between  them,  and. 
In  addition,  tbe  noise  and  bustle  of  the  labor 
of  many  hands  In  a  stone  quarry  served  to 
render  the  warning  given  Inaudible.  Bail^ 
denies  that  be  received  It,  and  for  tbe  pur* 
poses  of  this  case  his  statement  must  bs 
taken  as  true.  Now,  there  were  but  two  ser- 
vants of  tbe  company  as  to  whom  there  te 
any  su^estion  that  they  stood  in  any  such 
relation  to  tbe  situation  at  the  time  of  the 
accident  as  that  their  acts  could  In  any  dfr 
gree  have  contributed  to  it.  There  Is  Henry 
Payne,  whose  duty  It  was  to  give  tbe  warn- 
ing, to  whom  the  employte  were  accustomed 
to  look  for  tt;  but  there  is  no  evidence  what- 
ever which  even  tends  to  prove  any  want  at 
care  upon  his  part,  or  the  slightest  tellure  tn 
the  performance  of  the  duties  Imposed  opon 
him.  We  have  only,  therefore,  to  Inquire- 
First,  whether  or  not  Campbell,  by  his  acts 
or  omissions,  was  the  efficient  cause  of  the 
Injury;  and,  secondly,  whether  his  relations 
to  the  company  were  such  as  to  constitute 
him  a  fellow  servant  of  the  defendant  In  ep- 
ror,  for  whose  negligence  tbelr  common  em- 
idoyer  would  not  be  responsible.  And,  In 
considering  these  questions,  I  shall  deal  whol- 
ly with  the  evidence  of  Campbell  hlmseU; 
sworn  as  a  witness  on  behalf  of  the  plaiu- 
tifC  In  error. 

In  tbe  first  place,  I  will  state  that  the  evi- 
dence discloses  the  presence  of  no  officer  or 
agent  of  the  company.  In  the  conduct  of  ita 
business  at  the  quarry,  of  any  grade  or  rank 
higher  than  that  held  by  the  witness  Camp- 
bell. He  said,  tainwelf,  that  he  was  tbe  fore- 
man of  the  quarry  at  the  time  the  accident 
occurred;  that  his  duties  required  him  to  ex- 
ercise a  general  superintendence  over  the 
men.  He  appears  to  have  made  rules  for 
their  guidance,  and  to  have  abrogated  them 
at  pleasure.  The  men  were  divided  by  him 
Into  squads  of  four  or  five,  and  a  foreman  ap- 
pointed for  each  squad,  and  he  says:  "I 
made  It  a  rule  that  a  man  who  bad  four  or 
five  hands,  it  was  bis  business  to  look  out  for 
them."  Now,  Henry  Payne  was  the  Imme- 
diate foreman  or  boss  over  tbe  gang  of  whom 
Bailey  was  one.  Under  tbe  rule  prescribed* 
It  was  Payne's  duty  to  look  out  for  Bailey's 
safety,  and  Bailey's  duty  to  wait  for  tbe  sig- 
nal from  Payne,  because,  if  the  men  were 
themselves  to  watch  for  the  approach  of  dan- 
ger, their  work  would  be  seriously  Interrupt- 
ed, and  hence  the  necessity  for  tbe  ml^ 
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which  gave  protection  to  the  men  and  enabled 
them,  consistentir  with  safety,  to  devote 
themseWeB  to  their  duties.  Having  made  a 
rery  salntary  regulation  for  the  safety  of  the 
men,  which  required  the  foreman  of  each 
gang  to  acquaint  the  men  under  his  charge  of 
the  approach  of  danger,  or  that  something 
was  to  be  done  in  the  progress  of  the  work 
which  Involved  risk  to  those  under  his  care, 
and  the  men  coming  to  rely  upon  it,  and  to 
expect  it  from  the  accustomed  source,  it  was 
an  act  of  gross  negligence  upon  the  part  or 
Campbell  to  anticipate  the  ordinary  and  usual 
course  of  events  by  accelerating  the  move- 
ment of  the  car  in  advance  of  any  warning 
from  Payne,  or  of  any  sufficient  warning 
from  himself,  and  thus  to  abrogate  the  rule 
which  he  himself  had  established,  and  per- 
emptorily to  require  the  engineer  to  put  the 
engine  in  motion,  thereby,  converting  a  wire 
rop^  as  one  of  the  witnesses  describes  It,  in- 
to an  Iron  bar,  and  bo  Inflicting  the  Injury 
complained  of.  That  it  was  culpable  negli- 
gence cannot  be  denied,  and  that  he  was 
not  a  fellow  servant  seems  to  be  equally  free 
Jtrom  doubt  It  Is  the  duty  of  the  master  to 
furnish  his  employes  with  a  safe  place  In 
which  to  do  the  work  assigned  them,  to  fur- 
nish suitable  materials  and  machinery,  to  es- 
tablish and  promulgate  rules  which  will  give 
them  reasonable  protection  from  Injury,  and 
to  guard  them  against  such  accidents  and 
casualties  as  may  be  reasonably  foreseen. 
Balley,  Mast  Llab.  c  6.  From  the  evidence 
It  would  seem  either  that  these  duties  were 
neglected  by  the  granite  company,  whl<^ 
would  be  negligence,  or  that  they  were  coo- 
flded  to  Campbell,  who  superintended  the 
work,  which  would  elevate  him  above  the 
grade  of  a  fellow  servant. 

After  all  the  evidence  was  In,  the  court  In- 
Btmcted  the  Jury  as  follows:  "If  the  Jury 
belleve,  from  the  evidence,  that  it  was  the 
custom  of  the  defendant  company  to  give  to 
its  employes  In  the  position  of  the  plaintiff  at 
the  time  of  the  accident  notice  of  the  moving 
at  the  cars  or  the  tightening  of  the  rope 
or  cord  by  which  the  trains  were  moved  by 
the  appUcation  of  steam,  and  that,  at  the 
time  in  question,  the  defoidant's  servants 
failed  to  observe  such  customs,  and  did  not 
give  such  notice  as  was  usual  on  such  occa- 
sions, the  Jury  are  Instmcted  that  the  failure 
of  the  defendant's  servants  was  negligence; 
and,  if  the  Jury  believe  that  the  accident  was 
occasioned  by  the  failure,  and  shall  further 
believe  that  the  plaintifF  exerdaed  such  care 
and  caution  as  a  reasonably  prudent  man  un- 
der the  circumstances  ought  to  have  exer- 
cised for  his  own  protection,  they  should  find 
for  the  plaintiff."  I  do  not  consider  this  In- 
Btmctlon  to  be  an  accurate  exposition  of  the 
law,  because  It  makes  the  plaintiff  In  error 
responsible  for  the  omissions  of  any  of  Its 
servants,  even  though  they  might  stand  in 
the  relatiott  of  a  fellow  servant  to  the  defend- 
ant In  error;  but  Instructions  must  be  read 
and  construed  In  the  light  of  Cbe  evidence  to 


which  they  are  addressed,  and  If,  sor  consid- 
ered, it  shall  appear  that  the  Jury  coidd  dc^ 
have  been  misled  or  deceived  by  It,  the  Judg- 
ment should  not  be  reversed,  ijow,  we  have 
seen,  in  a  former  part  of  this  opinion,  that 
there  were  but  two  of  the  employes  of  the 
plaintiff  in  error  who  stood  In  such  a  relation 
to  the  situation  as  to  render  it  possible  that 
their  acts  of  commission  or  omlslson  could 
have  contributed  to  the  Injury.  We  have 
seen,  as  to  Payne,  that  there  is  not  the  slight- 
est evidence  upon  which  to  attribute  to  him 
ahy  failure  of  duty.  The  evidence,  however, 
points  unmistakably  to  Campbell  as  having 
been  guilty  of  gross  negligence.  He,  there- 
fore, is  the  only  servant  of  the  company  to 
whom  the  Inatmction  could  have  applied,  and 
he  was  not  a  fellow  servant  of  the  defendant 
In  error.  I  do  not  think,  therefore,  that,  con- 
ceding the  Inaccuracy  of  the  instruction.  It 
could  In  any  degree  have  prejudiced  the  plain- 
tiff In  error  with  the  Jury;  and  for  harmless 
error  a  case  should  not  be  reversed. 

I  find  that  I  have  omitted  to  make  any  ref- 
erence to  the  demurrer  to  the  declaration. 
The  objection  taken  Is  that  the  declaration 
fails  to  allege  the  plaintiff's  Ignorance  ef  the 
danger  to  which  he  was  exposed.  In  other 
words,  the  master  is  exempt  from  UabUlty 
where  the  danger  Is  known  to  the  servant, 
which  Is  but  another  form  of  stating  that  the 
plaintiff  cannot  recover  for  the  Injury  to 
which  his  own  negligence  has  contributed. 
This  Is  true;  but  contributory  negUgevce  is 
matter  of  defense,  and  need  not  be  negatived 
by  the  plaintiff  in  his  declaration.  Upoo  the 
whole  case,  we  are  of  opinion  that  there  Is  no 
error,  and  the  Judgment  of  the  drcult  court 
of  Henrico  county. is  affirmed. 


(M  Va.  801) 

JACKSON  et  aL  V.  HOPKINS. 

(Sopreme  Oonrt  of  Appeals  of  Tlri^nia.  Feb. 

13.189ft.> 

Dmvui— Bonn— Action  ok— Statutokt  Bam^ 

OhISSIOS  or  COHUITIONS. 

1.  Where  a  bond  given  by  plaintiff  In  deti- 
nue is  merely  conditioned  that  oe  will  pay  all 
coats  and  damages  which  might  be  awarded 
against  him,  or  sustained  by  any  person,  by  rea- 
son of  his  sning  out  the  action  of  detinue.  In- 
stead of  all  costs  awarded  against  him,  and  all 
damages  which  may  accrue  to  the  defendant  or 
any  other  person,  by  reason  of  the  seizure  of 
the  property,  under  Code,  S  2907,  as  required  by 
that  section,  a  recuveiy  cannot  be  had  thereon, 
by  a  person  not  a  party  to  the  action,  for  damages 
Bustamed  by  reason  of  the  seizure  of  his  prop- 
erty in  such  proceedings. 

2.  The  omission  of  said  statutory  conditioD, 
however,  did  not  render  the  bond  wholly  void. 

firror  to  circuit  court,  Princess  Anne  coun- 
ty. 

Action  on  bond  by  Elery  Hopkins,  for  the 
benefit'  of  Maria  Hopkins,  against  Lassnle 
Jackson  and  others.  From  a  Judgnoent  for 
plaintiff,  defendant  Jackson  and  aaotiier 
bring  error.  Reversed. 
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WUtehtmt  ft  Hughes,  for  plalntlffa  in  er- 
ror. BnnoiigfaB  ft  Bro.,  for  defendant  In  er- 
for. 

BUCHANAN,  J.  The  demnrrer  to  the  dec- 
luatloo  In  thiB  case,  we  think,  ought  to  hare 
been  »a stained.  The  condition  of  the  bond 
sued  OB,  aa  stated  In  the  declaration,  was 
that  the  principal  obligor  tlwr^  would  par 
all  ooata  and  damages  which  might  be 
awarded  against  him,  or  sustained  by  any 
pwwm,  by  reason  of  his  aolng  oat  an  action 
«f  dettnne. 

The  breach  assigned,  and  the  damages 
Halmed  la  eamh  count  d  the  declaration, 
««re  few  the  Callnre  to  pay  and  satla^  the 
damages  sustained  by  the  defendant  In  error 
by  reasm  4tf  the  s^nre  and  sate  of  her 
property  ha  proceedings,  under  section  2907 
of  the  Code,  ancillary  to  the  action  of  det- 
Intae. 

The  condltioii  of  the  bond  wa«  to  do  one 
thing.  The  breach  assigned,  for  which  dam- 
ages were  claimed,  was  for  failure  to  do  an- 
other. The  breafdi  of  the  bond  Is  the  gist 
«C  the  action,  for  without  a  breach  there  is 
BO  cause  of  action. 

The  condition  of  the  bond  Is  not  sufficient- 
ly moad,  aa  the  d^oidant  la  error  cmitonds, 
to  cover  the  breach  assigned.  This  Is  ap- 
parent ttmn  the  form  of  the  txmd  prescribed 
■by  the  statute  (Code,  f  2007).  It  provides 
that  the  bond  shall,  be  "payabte  to  the  de- 
fendant, with  condition  to  pay  all  costs 
which  may  be  awuded  agndnst  the  platutUf 
in  such  action,  or  warrant,  and  all  .damages 
which  may  accrue  to  the  defendant  or  any 
oihet  person  by  reason  of  the  seizure  of  such 
property,**  under  the  order  or  iwocess  Issued 
la  the  proceeding  given  by  that  statute. 
The  obligors  in  the  bond.  If  It  1b  taken  In  ac< 
cordance  with  the  statute,  undertake  to  do 
two  things:  (1)  To  pay  all  costs  that  may 
be  awarded  against  the  plaintiff  In  the  ac- 
tion of  detinue;  09  to  pay  all  damages  that 
may  accrue  to  the  defendant  or  any  other 
person  by  reason  of  the  seizure  at  the  prop- 
erty under  the  statutory  proceeding. 

If  the  former  of  these  undertakings  were 
sufficiently  broad  to  cover  the  damages  ac- 
cruing from  the  seizure  of  the  property,  aa 
well  as  the  costs  awarded  In  the  action  of 
detinue  there  would  be  no  necessity  for  the 
latter  imdertaking. 

The  foruwr  was  intended  sotely  for  the 
benefit  of  the  defendant  In  the  action  of 
detinue,  by  securing  the  payment  of  his  costs. 
The  latter  was  intended  for  the  benefit  of  the 
defendant  In  that  action,  and  any  other  per- 
apn  who  might  be  Injured  by  the  seizure 
of  the  property.  The  i^ntiff  In  this  case 
was  not  the  d^endant  In  the  action  of 
detinue,  and  could  only  rely  upon  the  latter 
undertaking  required  by  the  statute,  and 
that  was  wholly  omitted  from  the  bond  sued 
fax,  but  Ite  omission  does  not  render  the  bond 
void,  as  the  ^alatlffs  in  error  insist 

It  would  upt  be  In  consonance  with  the 


rules  of  the  common  law,  nor  with  the  dlc> 
tates  of  common  sense,  to  hold  such  a  bond 
void.  Where  the  court  or  officer  taking  it 
has  the  authority  or  capacity  to  take  It,  and 
makes  a  mistake,  by  omitting  some  condi- 
tion prescribed,  or  by  assotlng  a  condition 
not  authorized,  the  bond  Is  not  vitiated,  un- 
less the  statute,  by  express  words  or  neces- 
sary implicaUon,  makes  is  wholly  void;  the 
bad  does  not  vitiate  the  good;  and  the  bond 
may  be  sued  on  so  ftir  as  the  conditions  are 
good  as  a  statutory  bond.  Pratt  v.  Wright, 
13  Grat  176;  Gibson  v.  Beckham,  16  Grat 
321. 

The  breach  assigned  in  the  declaration 
not  being  within  the  condition  of  the  bond, 
the  court  erred  In  ovarullng  the  demurrer. 

Upon  the  trial  of  the  case  the  bond  was 
introduced'tn  evidence.  It  contains  no  other 
condition  than  that  steted  In  the  dechiration. 
This  action  having  been  brought  for  a  cause 
not  within  the  terms  or  condition  of  the 
bond,  it  cannot  be  maintained.  The  defect 
Is  not  one  of  form,  but  goes  to  the  founda- 
tion of  the  action. 

The  judgment  of  the  circuit  court  must  be 
reversed,  the  demurro-  to  the  dedaratlon 
sustained,  and  Judgmrat  rendered  in  favor  of 
the  plalntUCs  in  enrar,  without  prejudice  to 
the  right  of  the  defraidant  In  error  to  Instl* 
tute  such  other  proceedings  as  she  may  be 
advised. 


HBNLBT  v.  HSFFBBRON  et  aL  (three 
esses). 

(Stvreme  Court  of  Appeals  of  ^Highila.  Feb.- 

Spsomo  PsRroKMAiiOB— Ubtdautt  or  Conmicr 
— Rbcuvbb— Affoikthbht. 

1.  A  bill  for  specific  performance  alleged 
that  the  property  of  dtimplainaut's  father  was 
■old  under  decree  of  comt;  that  complainant 
purchased  aeveral  tracts  at  the  tmstee'a  sale 
thereof;  and  that  defendant  became  the  pur- 
chaser of  another  tract,  but  that  there  was  an- 
uaderstandine  between  complainant  and  defend- 
ant that  8&ia  last  purchase  was  made  for  com- 
plainant, and  that  in  consideration  thereof  com- 
plainant turned  over  to  defendant  the  contracts 
of  purchase  of  said  other  tracta,  and  permitted 
him  to  receive  deeds  thereto  at  the  low  prices 
at  which  she  had  been  able  to  purchase,  ana  that 
defendant  was  to  hold  the  property  mitil  such- 
time  as  complainant  could  redeem  It  by  pafiag' 
the  amount  he  had  so  paid,  with  interest,  and 
that  complainant  had  since  been  in  iwBsesaion 
of  said  property.  Held,  that  the  contract  was 
wanting  in  mutuality,  and  was  too  indefinite  to 
be  enforced  by  spedfic  performance. 

2.  The  appointment  of  a  receiver  fbr  said' 
property  pendme  the  prosecution  of  the  appeal' 
was  not  prejudicial  to  complainant 

Appeal  from  circuit  court  of  King  William 
coimty. 

Separate  causes  between  Nettie  L.  Hodey 
and  B.  W.  HeifemHi  and  otben  to  determine 
their  respective  rights  as  to  the  title  and  the . 
possession  aC  certain  property.  From  the  Judg^. 
meats  rendered  appeals  were  taken.  Affirmed. 
In  each  casb 
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Geo.  P.  Haw  and  Isaac  DIggs,  for  appellant 
Pollard  &  Sandjg  and  H.  I.  Lewis,  for  app^- 
leea. 

KBITH,  P.  There  were  three  cases  stib- 
mltted  to  ua  styled  "Henley  v.  Hefferron." 
The  first  Is  a  bUl  in  chancery,  filed  by  Nettie 
K  Henley,  brought  to  enjoin  B.  W.  Hefferron 
and  Mary  C.  Hefferron,  his  wife,  from  the 
prosecution  of  an  action  of  unlawful  detainer 
In  the  county  court  of  King  William  county; 
and  praying  further  that  a  contract,  which  Is 
Bet  out  In  the  bill,  and  Is  alleged  to  have  been 
made  between  B.  W.  Hefferron  and  the  plain- 
tiff, with  respect  to  the  purchase  of  the  land 
which  Is  the  subject  of  the  action  of  unlawful 
detainer,  may  be  specifically  executed.  The 
second  suit  Is  that  of  Nettie  L.  Henley  t. 
Hefferron  and  othws,  and  grows  directly  out 
of  the  proceedings  in  the  chancery  suit  Just 
mentioned.  After  a  final  decree  had  been  en- 
tered In  the  firat-mentloned  case  In  favor  of 
the  defendants  to  that  bill,  the  plaintiff 
brought  the  case  by  appeal  to  this  court,  and 
thereupon  a  petition  was  filed  asking  the  ap- 
pointmmt  of  a  recelrer  pending  the  appeal, 
and  a  receiver  was  thereupon  appointed,  and 
from  this  decree  an  appeal  was  taken.  Suhse> 
qnently.  the  action  of  unlawful  detainer  hav- 
ing been  decided  in  the  county  court  of  King 
William  county,  an  appeal  was  taken  to  the 
circuit  court,  where  the  Judgment  of  the  coun- 
ty court  was  reversed,  and.  the  case  being  sub* 
mltted  to  the  drcult  court  of  King  William 
county,  a  judgment  was  rendered  for  the 
plalntlQ«  to  which  a  writ  of  error  was  award- 
ed by  tills  court  Both  of  these  appeals  and 
the  writ  of  error  depend  upon  the  dispodtion 
which  shall  be  made  of  the  appeal  taken  In  the 
otiglnal  suit  In  chancery  for  an  Injunction  and 
the  specific  execution  of  the  contract  there 
prayed  for.  Tbe  bill  In  that  case  sets  out 
that  the  complainant,  Nettle  U  Henl^,  Is 
the  daughter  of  Thomas  B.  Henley,  who  was 
possessed  of  considerable  real  estate  In  the 
county  of  King  William  and  elsewhere,  in- 
cluding a  tract. of  five  acres  of  Und  flito- 
ated  near  the  town  of  West  Point,  and  of 
lota  29.  83,  and  85,  Upon  tbe  latter  of  which 
was  a  valuable  and  attractive  dwelUnf  bouse, 
occupied  by  her  fother  aa  his  re^dence; 
that,  her  father  becoming  embarrassed,  all  of 
his  property  was  sold  under  a  decree  of  court 
by  Mr.  H.  B.  Pollard,  acting  as  trustee  and 
commissioner,  and  she  became  the  purchaser 
of  the  tract  of  five  acres  at  the  price  of  |125; 
that  she  purchased  lot  No.  28  for  $325,  lot  No. 
83  at  9U0,  and  that  lot  No.  86  was  cried  out  to 
one  B.  W.  WUklnson  at  $2,000;  that  the  night 
after  the  sales  were  clewed  Wilkinson  was  re> 
quested  to  give  up  hhi  bid,  and  thereupon 
wrote  a  note  to  Mr.  Pollard,  saying  that  be 
waived  his  dalm  in  favor  of  B,  W.  Hefferron, 
and  thereupon  the  trustee  accepted  H^enron 
as  the  purchaser  at  the  price  of  92,010,  and  so 
reported 'it.  The  bill  aUeges  that  in  all.  these 
transactltmB  she  was  actuated  by  a  desire  to 
■ave  what  she  could  from  hei'  Cither's  fortune, 


and  to  secure  a  home  for  herself  and  ber  fam- 
ily; that  she  had  the  promise  of  assistance 
and  aid  from  B.  W.  Hefferron,  and  an  express 
understanding  with  him,  especially  with  refer- 
ence to  lot  No.  85,  that  the  purchase  was  for 
her;  and  that  with  this  understanding,  and  Id 
consideration  tboreof,  she  turned  over  to  Hef- 
ferron the  contracts  for  the  purchase  of  the 
five-acre  lot,  and  of  lots  Nob.  28  and  83,  and 
permitted  him  to  rec^ve  a  deed  for  them,  all 
at  the  low  prices  at  which  she  had  been  able 
to  purchase  them,  the  bidders  at  tbe  sales  re- 
fraining from  competing  with  ber  under  the 
distressing  circumstances  In  which  sbe  was 
placed.  After  setting  out  all  of  these  several 
matters  of  Inducement,  she  says:  "Your  com- 
plainant specifically  and  emphatically  charges 
that  her  arrangement  with  the  said  Hefferron 
was  that  he  should  pay  for  this  property,  and 
take  the  deed  In  his  own  name,  and  hold  It  for 
your  complainant  until  such  time  as  sbe  could 
redeem  it  by  paying  the  amount  he  had  so 
paid,  with  interest  agreed  upon,  conslderatdy 
over  six  per  cent"  She  avers  that-npon  this 
understanding  and  agreemoit  she  turned  over 
to  Hefferron  all  the  property  so  purdiaaed; 
that  she  has  contbiued  in  possession  of  the 
whole  of  said  property,  exercising  entire  and 
exclusive  control  over  it  She  prays  that  this 
contract  may  be  specifically  executed,  and 
that  In  the  meantime  B.  W.  Heffieiron  and  M. 
C.  Hefferron,  his  wife,  may  be  enjoinpd  from 
disturbing  the  possession,  by  suit  or  other- 
wise of  Thomas  B.  Henley  and  Fannie  K. 
Henley,  his  wife.  To  this  bill  there  was  a  de- 
murrer and  answw.  A  number  of  depositions 
were  taken,  and  many  »hiblts  filed;  and  up- 
on the  hearing  of  the  case,  tbe  circuit  court  of 
King  WllUIam  county  entered  the  decree  from 
which  the  appeal  was  token. 

We  are  of  opinion  tiuit  the  contract  upon 
which  the  appellant  relies  Is  Insutfident  to 
support  a  bill  for  specific  performance.  It 
is  vague  and  Indefinite  In  its  terms,  and 
wholly  wanting  in  that  mutuality  of  obliga- 
tion which  is  essential.  It  is  certain  that  if 
the  defendant  bad  desired  to  enforce  the 
alleged  contract  set  out  in  the  bill  he  would 
have  been  wholly  unable  to  do  so.  A  con- 
tract. In  oi^r  to  be  enforced  specifically, 
must  be  certain,  definite,  equal,  and  fair, 
and  sufficiently  precise  to  obviate  misunder- 
standing OS  to  its  Import  If  it  be  wannng 
in  these  qualities,  a  court  of  equity  will  de- 
cline to  specifically  enforce  it,  and  will  leave 
the  party  to  the  remedy  at  law,  if  there  be 
any.  2  Minor,  Inst  786,  787.  These  prlnd- 
I^es  are  so  elementary,  and  have  been  so  fre* 
quently  asserted  by  this  court  that  we  do 
not  deem  It  necessary  to  multiply  authori- 
ties upon  It  We  think,  therefore,  that  tbe 
demurrer  to  tbe  bill  should  have  been  sus- 
tained. 

As  the  appellant  never  had  Any  tlUe  to  tbe 
land,  nor  any  contract  with  respect  to  it 
which  a  court  of  equity  could  enforce,  It  Is 
obvious  that  the  action  of  the  court  placing 
this  property  In  the  hands  of  a  receiver 
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pending  the  prosecution  of  her  appeal  coold 
not  have  been  prejudicial  to  her,  and  with 
this  remark  we  dispose  of  the  second  case. 

In  the  unlawful  detainer  suit,  In  which 
Thomas  B.  Henley  and  Fannie  R.  Henley 
are  the  plaintiffs  in  error  against  M.  C.  Hef- 
ferron.  It  appears  that  the  action  was  insti- 
tnted  in  the  first  Instance  In  the  county  court 
of  King  WUIIam  county,  where  It  proceeded 
to  a  final  judgment  In  favor  of  the  plaintiff, 
and  thereupon  Thomas  R  Henley  and  Fan- 
nie B.  Henley,  his  wife,  appealed  to  the  clr- 
ctiit  court  of  King  WUlIam  county,  which 
reversed  the  Judgment  of  the  county  court, 
and.  the  case  being  afterwards  submitted  to 
the  circuit  court  for  trial  de  novo,  a  Judg- 
ment was  again  rendered  for  the  plaintiff, 
and  the  defendants  excepted.  The  case  ap- 
pears to  have  been  submitted  upon  the  evi- 
dence contained  In  the  record  as  it  came 
from  the  county  court,  and  upon  all  the  dep- 
OBitlDns  and  documentary  evidence  in  the 
chancery  suit  of  Henley  v.  Hefferron,  which 
we  have  Just  considered.  The  point  chiefly 
relied  upon  by  the  plalntifTs  In  error  Is  that 
Thomas  B.  Henley  is  named  as  codefendant 
with  Fannie  R.  Henley,  his  wife,  and  that 
there  Is  no  evidence  that  he  unlawfully  with- 
held the  possession  of  the  pro[>erty.  Thomas 
B.  Henley  was  the  original  owner  of  the 
property,  and  in  possession  of  It;  and  the 
erldence  does  not  show  bow  or  when  that 
possession  was  ever  changed.  He  was  with- 
out doubt  an  occapant  of  the  house.  It  is 
claimed  that  be  was  there  as  the  "guest"  of 
his  wife,  but,  looking  to  all  the  circumstau- 
ces  of  the  case,  and  the  relations  of  the 
Iiartles  to  each  other,  and  to  the  effect  that 
he  was  the  original  owner  of  the  property, 
we  think  that  the  circuit  court  was  warrant- 
ed In  Its  conclusion.  In  any  event,  the  whole 
matter  of  law  and  fact  was  submitted  to  it 
and  we  cannot  say  that  Its  Judgment  was 
upon  this  point  without  evidence  In  its  sup- 
port, and  we  feel  less  hesitancy  In  reaching 
this  conclusion,  u  It  Is  certeJn  that  if  we 
bare  correctly  decided  the  questions  arising 
upon  the  principal  record,  the  afllrmance  ot 
the  Judgment  of  the  circuit  court  of  King 
William  county  In  this  case  can  work  no  sub- 
Btantial  lujnry  to  the  plalntlfl^s  In  error.  For 
Oieae  reasons  we  are  of  opinion  that  the  two 
decrees  and  the  Judgmmt  of  the  circuit  court 
ot  King  William  county  are  without  error* 
and  should  be  affirmed. 


HUBLBT  et  al.  v.  OAKIiBT  LAND  &  IM- 
PROVEMENT CO.  et  al. 

(Siqncme  Oonrt  of  ^^^^^y     Vlri^nia.  Feb. 

Bquitt— Dmsomro  Issua  o*  Faot. 

In  a  Un  for  the  rmdsslon  of  b  contract 
stf  purcfaaae  of  real  property  on  the  gnrand  of 


fraud  aod  misrepresmtatlon  the  court  will  not 
direct  the  Issue  to  a  Jury,  where  the  evidence 
clearly  detemdnes  tt. 

Appeal  from  dicuit  court  Lynchburg  coun- 
ty. 

BUI  by  J.  J.  Hnriey  and  others  against  the 
Oakley  Land  &  Improvement  Company  and 
others,  to  rescind  a  contract  From  a  de- 
cree in  favor  of  d^ftndants,  plaintiffs  appeal. 
Affirmed. 

W.  White,  L.  L.  Lewis,  and  G.  W.  Hana- 
brough,  for  appellants.  John  H.  Lewis  and 
Klrkpatrick  &  Blackford,  for  appellees. 

HARRISON,  J.  In  December,  1890,  the  ap- 
pellants purchased  certain  lots  of  the  appel- 
lee, the  Oakley  Land  and -Improvement  Com- 
pany, paid  part  of  the  purchase  money  in 
casb,  received  a  deed,  and  secured  the  de- 
ferred purcliase  money  by  deed  of  trust  on 
the  property.  The  bill  in  this  case  was  filed 
by  the  appellants,  asking  to  have  that  con- 
tract of  purchase  rescinded,  and  all  money 
paid  by  them  on  account  of  said  purchase  re- 
funded, upon  the  ground  that  they  had  been 
induced  to  buy  the  lots  by  the  false  repre- 
sentations of  tbeir  vendor  In  regard  to  certain 
indtistrlal  enterprises  being  erected  In  the 
Immediate  vicinity  of  the  lota  they  had 
bought 

It  can  serve  no  good  purpose  to  review  the  . 
mass  of  evidence  before  us.  It  Is  suflicient 
to  say  that,  after  a  careful  examination  of 
the  volumlaons  record  of  nearly  300  pages 
presented  by  appellants,  we  find  that  the  evi- 
dence wholly  falls  to  sustain  the  char^  of 
fraud  and  misrepresentation  made  In  the 
bill,  or  to  furnish  any  sufficient  ground  for  a 
rescission  of  the  contract  referred  to. 

This  court  baa  so  recently  and  repeatedly 
decided  cases  Involving  questions  similar  to 
those  presented  here  tbat  It  Is  deemed  unnec- 
essary to  again  repeat  the  well-aettled  law 
governing  courts  of  equity,  when  called  upon 
to  rescind  a  contract  upon  the  ground  of 
fraud  and  misrepresentation.  The  case  at 
bar  is  controlled  by  the  cases  of  Improvement 
Co.  V,  Brady  (Va.)  22  S.  B.  MS;  Watklns  v. 
Improvement  Co.,  Id.  S54.  and  Beckley  v. 
Land  Go.  (decided  at  the  November  term  ot 
this  court)  23  S.  E.  778. 

It  is  Insisted  by  the  appellants  that  there 
ought  to  have  been  an  issue  out  of  chancery 
In  this  case  to  be  tried  by  a  Jury.  The  prin- 
ciples which  govern  the  courts  in  directing  is- 
sues are  well  understood.  The  object  of  an 
Issue  is  generally  to  satisfy  the  conscience 
of  the  chancellor,  when  the  evidence  is  so 
nearly  balanced  or  so  contradictory  as  to 
make  it  difficult  to  reach  a  conclusion  upon 
It  This  case  presents  no  such  difficulty,  and 
was  properly  dealt  with  by  the  court  Itself. 
Orebs  v.  Jones,  79  Va-  SSL 

There  is  no  error  in  the  deme  complained 
of,  and  It  Is  affirmed. 
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BROWN  V.  BROWN. 

(Simzeme  Court  of  Appeals  of  Virginia,  Feb. 
IS,  1&6.) 

DlTORCE— ALIUOKT— DlSOBETIOX  OW  CoORT— MaB 
EIAOB— DBP08ITI0KB— WaIVCR  OF  ObIBCTIOKS 

—  Dbcrsb  —  C118TODT  OW  Children. 

1.  The  sllotment  of  allmonr  is  within  the 

diacreHon  of  the  court 

2.  One  who  failed  to  prove  a  valid  marriage, 
in  an  actioi:  for  divorce,  cannot  complain  of  a 
refusal  to  allow  suit  money  and  alimony. 

3.  Objections  to  the  reading  of  depositiong 
is  ao  action  for  divorce,  on  the  ground  of  In- 
suffident  notic&  cannot  be  raised  on  appeal, 
where  no  objection  to  the  reading  was  made  be- 
low, and  the  decree  entered  was  Indorsed  by  aih 
pellant'B  counsel, 

4.  In  as  action  for  divorce  a  menaa  et  thoro, 
a  decree  declaring  that  there  was  no  valid  mar- 
riage between  the  parties  is  not  equivalent  to 
a  ^cree  annuUicg  the  marriage. 

5.  WherT:  no  valid  marriage  was  proven.  In 
an  action  by  a  woman  for  divorce  a  mensa  et 
thoro,  she  wss  competent  to  consent  to  a  de- 
cree giving  the  custody  of  their  children  to  de- 
fendant, who  was  shown  to  be  a  suitable  person, 
and,  having  so  consented,  cannot  complain  on 
appeal  that  the  court  erred  in  making  said  decree. 

Appeal  from  circuit  conrt,  Henrico  coouty. 

Bill  for  divorce  by  Sophia  D.  Brown  against 
Joseph  H.  Brown.  From  the  decree  render- 
ed, complainant  appeals.  Afflrmed. 

P.  A.  L.  Smith  and  5.  B.  Qin,  for  appellant 
Allen  O.  CoUina,  for  appellee. 

CARDWELL,  J.  The  appellant,  by  her 
nefxt  friend,  J.  B.  Gaines,  filed  her  bill  of 
complaint  tn  the  circuit  court  of  Henrico 
ronnty,  alleging  a  marriage  between  her  and 
appellee  about  12  years  prior  to  the  filing  of 
the  bill;  that  the  marriage  was  solemnized 
In  the  city  of  Philadelphia;  that  at  the  time 
of  the  marriage  the  complainant  was  the 
mother  of  three  children  by  her  former  mar- 
riage, and,  at  the  time  of  the  filing  of  her 
bill,  two  by  the  alleged  marriage  with  ap- 
pellee, the  last  two  children  being,  respec- 
tively, 11  and  8  years  of  age;  that  after  this 
alleged  marriage  she  had  lived  with  appellee 
in  the  city  of  Richmond  up  to  tbe  filing  of 
the  bill;  and  that  she  had  been  to  him  a 
true,  virtnous,  loving,  and  confiding  wife. 
The  bill  then  charges  the  defendant  with  un- 
faithfulness, cruelty,  negligence,  and  aban- 
donment, and  prays  a  divorce  from  him  a 
mensa  et  thoro;  that  the  custody  of  the  chil- 
dren be  awarded  to  complainant,  and  that 
alimony  be  allowed  h^  for  the  maintenance 
of  the  children  and  herself  during  the  pen- 
dency of  this  suit  and  that  defendant  be  re- 
quired to  pay  counsel  fees;  and  that  an  In- 
junction be  granted  (which  was  done)  to  re- 
strain the  defendant  from  disposing  of  his 
property.  The  defendant  Joseph  H.  Brown, 
filed  his  answer  to  this  bill.  Id  which  he  de- 
nies each  and  every  allegation  made  therein, 
dnd  especially  denies  that  there  had  been  a 
^egal  marriage  between  himand  the  complain- 
ant and  set  forth  that  the  complainant  who 
jhould  be  properly  called  Sophia  Allison,  for 
«ome  time  before  and  at  the  time  of  the  al- 


leged marriage  with  the  defendant  was,  and 
ever  since  had  been,  under  a  legal  disability, 
and  incapable  to  contract  a  marriage,  she  be- 
ing at  that  time  the  wife  of  one  Joseph  O. 
Allison,  who  was  then,  and  still  Is,  living, 
and  that  said  marriage  between  Joseph  G- 
Allison  and  Sophia  D.  Allison,  who  before 
that  marriage  was  Sophia  D.  Cbannell,  was 
still  of  full  force,  and  had  never  been  an- 
nulled or  dissolved.  With  this  answer  the 
defendant  filed  as  an  exhibit  as  he  claimed, 
the  original  certificate  of  the  marriage  be- 
tween Joseph  G.  Allison  and  the  complain- 
ant, bearing  date  of  August  31,  1864,  and 
signed  by  a  minister,  showing  that  these  par- 
ties were  nnlted  in  marriage  In  the  city  of 
Philadelphia,  Pa.,  on  that  date.  It  Is  then 
prayed  by  the  defendant  that  his  answer  be 
treated  as  a  cross  bill;  that  the  said  Sophia 
D.  Allison,  sometimes  called  Sophia  Brown, 
be  required  to  answer,  etc.;  that  the  Injunc- 
tion awarded  her  on  her  original  bill  be  dis- 
solved; that  the  alleged  marriage  between 
Sophia  D.  Allison  and  the  respondent  Joseph 
H.  Brown,  be  declared  null  and  void,  and 
not  binding  upon  either  party;  that  the  par- 
ties, by  decree,  be  held  as  never  having 
been  married,  and  as  never  having  been 
husband  and  wife;  that  Sophia  D.  Allison 
has  no  Interest  or  claim  of  any  sort  what- 
ever to  the  property  of  the  respondent;  and 
that  the  two  Infant  children  by  the  alleged 
marriage  with  respondent  be  given  into  the 
care  and  custody  of  the  respondent,  to  be  by 
him  cared  for  and  educated.  To  this  cross 
bill  Sophia  D.  Brown  filed  her  answer,  and 
denies  generally  and  specifically  the  allega- 
tions of  the  cross  bill,  and  reiterates  the  al- 
legations made  by  her  in  her  original  bill. 
With  reference  to  the  alleged  prior  marriage 
set  out  In  the  cross  bill,  she  says  that  before 
the  marriage  with  Brown  she  had  instituted 
divorce  proceedings  against  Joseph  H.  Alli- 
son, and  files  a  receipt  showing  that  she  bad 
employed  a  lawyer  to  obtain  a  divorce  from 
Allison,  and  that  proceedings  to  that  end 
were  taken,  and  that  as  she  believes,  the 
marriage  with  Allison  had  been  annulled  un- 
der the  laws  of  Pennsylvania,  and  that  at 
the  time  of  entering  into  the  alleged  mar- 
riage with  Brown,  she  was  informed  by 
Brown  that  her  marriage  with  Allison  had 
been  annulled. 

Depositions  were  taken  by  appellee,  Brown, 
and  duly  filed;  and  upon  the  original  bill, 
the  answer  thereto  (treated  as  a  cross  bill) 
by  the  defendant,  Brown,  the  answer  of  So- 
phia D.  Brown  to  the  cross  bill,  and  the  cer- 
tificate showing  the  marriage  of  the  appel- 
lant with  Joseph  G.  Allison  as  alleged  tn  the 
cross  bill,  and  upon  the  depositions  of  wit- 
nesses, the  cause  was  heard  on  Wednesday, 
the  13th  day  of  July,  1892,  when  the  circuit 
court  of  Henrico  county  decreed  as  follows: 
*'•  •  •  On  consideration  whereof,  it  ap- 
pearing to  the  court  that  the  plalntlfC,  Sophia 
D.  Brown,  and  said  Jos.  H.  Brown,  defend- 
ant, consent  that  said  Exhibit  B  and  said 
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cerUflcate  dgned  by  Job.  llnuumd  mdecfc- 
or,  being  original  certlflcateB,  may  be  read  in 
evidence  In  tbia  snlt  wltb  tbe  same  force 
and  effect  as  If  jnodnced  and  proven  In  a 
depoeltloD,  and  It  appearing  to  tbe  court,  from 
said  certificate  and  Exhibit  B,  tbat  the  i^ln- 
tiff,  Sophia  D.  Brown,  was.  prior  to  her  first 
marriage,  Sophia  D.  CSiaDiiell.  and  that  she 
was  legally  married  to  Joseph  O.  Alluon  on 
the  31st  day  of  August,  1861,  and  It  torther 
appearing  to  the  courtt  from  Mdd  deposi- 
tions, that  said  Joseph  O.  Allison  and  So- 
phia D.  Allison  have  Uved  together  as,  and 
were  known  and  recognized  as,  husband  and 
wife,  for  a  nnmber  of  years,  and  it  further 
appearing  to  the  court,  from  said  depositions, 
that  said  Joseph  G.  Allison  was  living  <m  the 
15th  day  of  January.  18S0,  and  that  he  is 
still  living,  undlvorced,  the  court  doth  ad- 
Judge,  order,  and  decree  tbat  the  alleged 
marriage  between  the  said  plaintiff,  Sophia 
D.  AtUson,  and  said  defendant,  Joseph  H. 
Brown,  was  at  the  time  of  said  alleged  mar- 
riage, on  tbe  15th  day  of  January,  1880,  and 
now  is,  contrary  to  law,  null,  and  void,  and 
not  binding  upon  either  party  ^thereto,  and 
tbat  said  Sophia  was  then  under  a  legal  dis- 
ablUty  and  Incapable  to  contract  a  marriage, 
and  that  aald  Joseph  H.  Brown  is  declared 
not  to  be  liable  or  responsible  for  tbe  sup- 
port or  maintenance  of  said  Sophia,  and  not 
liable  for  other  obligations  to  said  Sophia. 
And  the  court  doth  adjudge,  order,  and  de- 
cree that  the  injunction  awarded  In  this 
cause  be,  and  the  same  Is  hereby,  wholly 
dissolved;  and  the  court  doth  adjudge,  or- 
der, and  decree  tbat  the  real  estate  and  per- 
sonal property  of  said  Joseph  H.  Brown  be 
and  remain  freed  and- clear  from  any  and  all 
claim,  right,  title,  or  Interest  of  said  Sophia 
T>.  Allison,  styled  In  this  suit  Sophia  D. 
Brown.  And  the  court  doth  order,  adjudge, 
and  decree  tbat  the  two  children  mentioned 
In  the  bill  and  proceedings,  to  wit,  Carrie 
W.  Brown  and  lillle  W.  Brown,  are  inti- 
mate, under  the  laws  of  Virginia;  and  the 
court  being  satisfied  that  said  Joseph  H. 
Brown  is  the  proper  person  to  have  the  care 
and  custody  of  said  children,  and  able  to 
bring  up  and  educate  said  children  properly, 
and  with  the  consent  In  writing  of  said  So- 
phia D.  Allison,  filed  in  the  papers  of  this 
suit  and  made  a  pari  of  this  decree,  the 
court  doth  adjudge,  order,  and  decree  that 
said  Joseph  H.  Brown  retain  the  custody  of 
said  children,  and  said  Sophia  D.  Allison  be 
and  Is  hereby  divested  of  all  legal  rights 
and  obligations  In  respect  to  esld  children, 
Carrie  W.  Brown  and  Llllle  W.  Brown,  and 
said  children  are  freed  and  released  from  all 
legal  obligations  of  obedience  and  mainte- 
nance In  respect  to  her,  and  said  two  chil- 
dren are  hereby  declared  to  be  entitled  to  all 
the  rights  and  privileges,  and  subject  to  all 
the  obligations,  as  the  children  of  said  Jo- 
seph H.  Brown."  From  this  decree  an  ap- 
peal was  allowed  to  this  court  ■ 
It  would  sa*ve  no  good  purpose  to  review 


aH  of  the  assignments  of  error  contained  In 
the  petition  for  tbe  appeal,  as  they  are,  with 
but  Cew  exceptions,  without  merit,  and  have 
no  foundation  in  the  record.  I  will,  how- 
ever, review  briefly  the  following: 

First  Errors  assigned  to  the  refusal  of  the 
court  to  allow  suit  mcney,  temporary  and 
pennanent  allm<»iy,  and  counsel  fees.  Ci- 
tation of  authority  Is  not  needed  for  saying 
that  appellant  could  have  no  marital  rights 
In  the  proper^  or  estate  of  appellee  unless 
there  bad  been  a  valid  marriage  between 
them;  and.  even  where  there  has  been  a 
valid  marriage,  tbe  allotment  for  alimony, 
counsel  fees,  etc.,  are  matters  within  the 
discretion  of  the  court,  to  be  exercised  in 
reference  to  established  principles  of  law  re- 
lating to  the  subject  and  upon  an  equltaUe 
view  of  all  the  circumstances  of  the  particu- 
lar case.  Bailey  v.  Bail^,  21  Grat  57;  Mil- 
ler V.  MUler*(Va.)  23  S  B.  232.  This  as- 
signment of  error  la  wholly  without  merit 

Second.  Errors  assigned  to  the  reading  of 
the  depositions  taken  on  behalf  of  appellee, 
on  the  ground  that  the  notice  was  Improp- 
erly executed,  and  insufilclent  for  want  of 
time.  It  Is  sufficient  to  say  that  no  objec- 
tion was  made  to  the  reading  of  the  deposi- 
tions In  the  court  below,  and  the  decree  en- 
tered. If  not  by  consent,  was  Indorsed  by 
counsel  for  appellant,  and  It  is  therefore  too 
late  to  make  objection  to  the  reading  of  the 
depositions  in  this  court 

Eighth.  This  assignment  of  error  is  put  up- 
on the  ground  that  the  decree  divorces  ap- 
pellant from  tbe  appelleo,  when  In  fact  the 
decree  does  not  divorce  tbe  parties,  but  sim- 
ply declares  that  there  has  been  no  legal 
and  valid  marriage  iKtween  them.  It  Is  true 
that  a  decree  annulling  a  marriage  in  a  suit 
for  a  divorce  a  mensa  et  thoro  would  not  be 
proper,  but  such  Is  not  the  case  here,  the 
decree  being  that  the  appellant  and  appellee 
were  never  legally  married;  that  appellant 
was  under  a  legal  disability,  and  Incapable 
to  contract  tbe  alleged  marriage  with  ap- 
pellee; and  that  appellee  was  not  liable  or 
responsible  for  her  support  or  maintenance, 
and  not  liable  for  other  marital  otdlgations 
to  her. 

Tenth.  This  assignment  of  e^r  Is  put  up- 
on tbe  ground  that  the  proof  of  the  exist- 
ence of  the  prior  marriage,  binding  at  the 
date  of  the  decree  between  appellant  and 
Joseph  G.  Allison,  was  not  sufficient  In  ad- 
dition to  the  fact  that  appellant  nowhere  de- 
nies her  marriage  with  Allison,  nor  attempts 
to  verify  the  statemsnt  made  in  her  original 
bill  as  to  her  marriage  with  Brown,  she  ad- 
mits, as  the  decree  shows  upon  Its  face,  the 
genuineness  of  the  marriage  certificate  show- 
ing her  prior  marriage  with  Allison.  More- 
over, it  Is  clearly  proven  by  the  depositions 
of  witnesses  that  snch  a  marriage  was  sol- 
emnized as  set  forth  in  the  certificate;  tbat 
appellant  lived  with  Allison  up  to  the  time 
that  she  left  Phlladeli^la  with  appellee,  and 
had  given  birth  to  three  children  this 
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marriage;  that  sbe  came  away  from  Fhlla- 
delpliia  with  appellee,  Brown,  about  12  je&rs 
prior  to  the  taking  of  the  depositions,  and 
abont  the  time  she  states  that  dhe  came  to 
Richmond,  where  she  has  since  resided;  that, 
at  the  time  of  her  departure  from  Philadelphia 
with  appellee,  her  husband,  Allison,  was  then 
living  and  well  known  to  the  witnesses;  and 
that  Allison  was  living  at  the  time  of  the 
taking  of  these  depositions,  some  of  the  wlt- 
n^es  stating  that  they  had  been  with  him 
that  Tery  day.  Hence  this  assignment  of 
error  cannot  be  maintained. 

The  only  remaining  assignment  of  error  Is 
to  the  action  of  the  court  below  giving 
the  Infant  children  by  the  alleged  marriage 
with  Brown  to  the  care  and  custody  of 
Brown.  This  assignment  of  error  is  In  the 
face  of  the  fact  that  by  a  writing  signed 
by  appellant,  and  addressed  to  the  honorable 
Judge  of  the  lower  court  which  Is  made  a 
part  of  the  decree  appealed  from,  the  chil- 
dren were  committed  to  the  care  and  custo- 
dy of  the  appellee  by  the  consent  of  appel- 
lant; appellee  having  been  shown  to  be  a 
suitable  person  to  have  custody  of  these  In- 
fants, and  able  to  provide  for  their  mainte- 
nance and  education.  There  having  been  no 
valid  marriage  between  appellant  and  app^- 
lee,  appellant  was  under  no  disability  such 
as  la  imposed  upon  husband  and  wife  by  the 
statute  (section  2260,  Code  Vs.),  and  she  was 
therefore  competent  to  consent  to  the  decree 
giving  the  custody  of  the  children  to  appel- 
lee. There  is  no  error  In  the  decree  com- 
plained of;  and  It  Is  therafwe  offlimed. 


HUGHES'  BX'R  et  aL  v,  WILSON  et  aL 
DOAK  T.  HUGHES'  BX'R  et  at 
(Snpreme  Court  of 2q'^^^'      Vi^inia.  Feb. 

BqviTr— AsBioyKENT  or  Wife's  PRorniTT— 
Validity— F48TOPPBL. 
Where  a  married  woman  assigns  a  judg- 
ment as  a  part  of  her  separate  estate,  and  dies 
solvent,  leaving  her  husband  the  sole  devisee  and 
executor  of  her  estate;  and  he  thereafter  ratifies 
the  aflBignment.  and  mes  pending  a  settlement  of 
his  wife's  estate,  leaving  to  beneficiaries  a  sol- 
vent estate  consisting  largely  of  the  property  ac- 
quired under  the  will  of  his  wife,  the  henefidaries 
are  estopped  from  qnestionjng  the  validity  of  the 
assignment- 
Appeal  from  ''Irenit  court,  Gloiiceater  comi- 
ty. 

Sulta  in  chanceiy  by  Geoise  Hugbea*  ex- 
ecutor  and  others  against  Maggie  0.  Thomp- 
BCHi  and  others,  and  by  James  Doak  against 
Geoi^  HogbM*  executor  and  others,  were 
heard  together.  From  a  decree  therein  in 
favor  of  O.  E.  WilBim,  Robert  F.  Boas,  the 
administrator  wltb  the  will  annexed  of 
George  Hughes,  appeals.  Affirmed. 

John  B.  Etonovan,  for  appellants.  W.  B. 
Taliaferro,  Maryus  Jones,  J.  U  Tallafen*, 
C.  B.  Cai7.  and  W.  a  U  Taliaferro,  for  ap- 
pelleea. 


GARDWELL,  J.  This  appeal  Is  from  a  de- 
cree of  the  circuit  court  of  Gloucester  county, 
pronounced  In  a  chancery  proceeding  insti- 
tuted for  the  settlement  of  the  estates  of 
George  Hufrhes  and  Mary  F.  Hughes,  his 
wife,  both  deceased.  The  controversy  here 
arises  out  of  an  assignment  by  Mrs.  Htighes 
of  a  ludgment  confessed  in  her  favor  by 
John  Prosser  Tabb  to  William  Dickson,  and 
by  the  tatter  assigned  to  appellee  C.  E.  Wil- 
Bou,  as  trustee  for  the  creditors  of  Dickson. 
The  judgment  was  a  part  of  Mrs.  Hughes* 
separate  estate,  and  her  assignment  to  Dick- 
son is  In  the  following  words:  "Gloucester 
Courthouse.  June  22,  1881.  For  value  re- 
ceived. I  do  hereby  assign  all  my  intwest  in 
the  within  judgment  to  William  Dickson,  his 
heirs  or  assigns.  Annie  F.  Hughes,  by  Geo. 
Hughes,  Her  Atty.  In  Pact"  The  facts  ap- 
pearing in  this  record  touching  this  contro- 
versy may  be  briefly  stated  as  follows:  Mrs. 
Hughes  died  in  1887.  leaving  her  husband. 
George  Hughes,  her  executor  and  sole  devi- 
see. George  Hughes  died  In  1889,  and  by  his 
will  left  all  of  his  property  to  the  appellants, 
which  property  mainly.  If  not  altogether,  was 
the  property  acquired  by  George  Hughes  un- 
der the  will  of  his  deceased  wife,  and  was. 
of  course,  charged  with  the  payment  of  her 
debts.  In  the  chancery  suits  above  referred 
to,  a  commissioner  of  the  circuit  court,  un- 
der a  decree  referring  the  cause  to  him,  to 
report  the  outstanding  debts  against  the  es- 
tate of  Geoi^e  Hughes  .and  of  Annie  F. 
Hughes,  bis  wife,  reported  a  debt  against 
Mrs.  Hughes'  estate  in  favor  of  C.  E.  Wilson, 
trustee,  on  account  of  the  balance  due  on  the 
Judgment  assigned  to  William  Dickson,  as 
above  stated,  and  this  report  was  excepted 
to  by  appellant,  who  claimed  under  George 
Hughes.  It  also  appears  that  a  short  time 
prior  to  the  death  of  George  Hughes,  in  a 
proceeding  to  enforce  the  liens  upon  J. 
Prosser  Tabb's  estate,  this  Judgment,  assign- 
ed to  Dickson  by  Mrs.  Hughes,  was  sought 
to  be  enforced,  and  George  Hughes  retained 
counsel  to  contest  the  assignment,  but  after- 
wards retraced  his  steps,  and  addressed  to 
Dickson  the  following  communication: 

"Gloucester  Courthouse,  May  28,  1888.  Mc 
William  Dickson,  New  Toric:  In  relation  to 
the  Judgment  confessed  by  the  late  Dr.  J. 
Prosser  Tabb  in  favor  of  my  deceased  wife^ 
Mrs.  Annie  F.  Hughes,  for  some  $2,600.00. 
and  now  constituting  a  lien  on  the  estate 
known  as  'Ditchly,'  I  hereby  withdraw  all 
claims  against  It,  and  you  are  hereby  author- 
ized to  direct  your  counsel,  Gent  W.  B.  Talia- 
ferro, to  that  effect  Any  further  assurance 
or  acts  of  mine  to  enable  you  to  collect  same 
will  be  performed  by  me  when  called  on  by 
your  counseL  Geo  Hughes." 

"This  judgment  Is  assigned  for  the  benefit 
of  William  Dickson,  Geo.  Hughes,  Executor 
of  Mrs.  Annie  F.  Hughes." 

Upon  the  production  of  tiUs  paper  by  Dick- 
son all  controversy  as  to  the  assignment  ot 
the  Judgmoit  by  Mrs.  Hntfbes  to  him  ma 
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withdrawn,  and  Tabb'a  estate  was  aold,  and, 
after  paying  prior  liens  tbereon,  it  fell  abort 
of  satisfying  the  Judgment  due  DickBon  by 
the  amount  which  ia  reported  by  the  com- 
missioner in  this  ttult  as  dne  from  Mrs. 
Hughes,  the  assignor,  to  Wilson;  trustee 
Maryus  Jones  and  Gen.  William  B.  Talia- 
ferro, witnesses  Introdaced  on  behalf  of  ap- 
pellee, both  testify  that  George  Hnghes,  in 
his  lifetime,  abandoned  all  controversy  as  to 
the  validity  of  the  assignment,  and  expressed 
a  desire  that  the  claim  due  from  his  deceas- 
ed wife  to  Dickson  should  be  paid,  saying 
that  It  was  dne  by  bis  wife's  estate,  was 
jQGt,  and  ought  to  be  paid.  He  went  so  far 
aa  to  say  to  Oen.  Taliaferro  that  be  waa 
ashamed  that  be  had  taken  any  steps  to  pre- 
vent its  collection.  The  above  paper  ad- 
dressed to  Dickson  by  George  Hughes  was 
exhibited  to  the  commissioner,  who  reported 
the  claim  against  Mra.  Hughes'  estate,  which 
la  the  subject  of  the  controversy  In  this  suit, 
and  amounting  to  $2,284.93,  including  Inter- 
est From  this  statement  of  facts  It  Is  obvi- 
ous that  no  good  purpose  will  be  served  by  a 
review  of  the  several  assignments  of  error 
contained  In  the  petition  for  this  appeal,  as 
they  are  all  founded  upon  matters  covered 
entirely  by  the  act  of  George  Hughes  in 
withdrawing  all  controversy  as  to  the  validity 
of  this  claim  against  his  wife's  estate,  which 
Is  set  forth  In  full  above;  and,  as  appellants 
are  claiming  under  George  Hughes,  they  are 
estopped  by  his  act,  recognizing  the  validity 
of  the  claim,  from  setting  up  the  defense 
against  It  that  they  seek  to  make  in  this  rec- 
ord. It  Is  admitted  In  argum^t  that  the  es- 
tate of  Mrs.  Hiivhes  Is  solvent,  and  that, 
therefore,  the  estate  of  George  Hughes  Is  al- 
so solvent;  and.  appellants  being  merely  the 
recipients  of  George  Hnghes'  bounty,  they 
have  no  right  to  question  the  validity  of  the 
act  on  his  part  ir  withdrawing  all  obstacles, 
If  there  were  any,  In  the  way  of  collecting 
this  debt,  which  he  recognized  as  Justly  due 
from  his  wife's  ertate.  The  appellants  do  not 
rely  upon  any  fact  or  circumstance  what- 
ever arising  since  the  date  of  the  writing  ad- 
dressed to  Dickson  by  George  Hughes  of 
May  28,  1888,  and  of  bis  statement  to  Gen. 
Taliaferro  touching  this  claim,  but  base  their 
dtfense  upon  matters  fully  within  the  knowl- 
edge of  George  Hughes  when  ]ie  signed  the 
paper  and  made  the  statements  to  Gen.  Talia- 
ferro. The  decree  appealed  from  Is  right, 
and  must,  therefore,  be  affirmed. 


THOMAS  et  aL  v.  RIBBLB  et  aL 

(Bunreme  Court      Appeals  of  "Virginia.  Feb. 
20. 1806.) 

Lost  Deed — Proof. 
To  establish  title  to  land  under  an  alleged 
tost  deed,  on  parol  testlmoDy,  proof  that  It  ex- 
isted, and  of  ita  jiontents,  must  be  dear  and  eon- 
durivc 

Appeal  from  corporation  court  of  Norfolk. 
Suit  by  Banney  Thomas  and  otbers  against 
▼.24s.s.no.3— 16 


Amanda  C.  Rlbble  and  others  to  enjoin  an 
action  of  ejectment.  Decree  for  defendants. 
Plaintiffs  appeal  Affirmed. 

Tunstall  A  Thom,  Walke  &  Old,  and  Ellis 
&  Kerr,  for  appellants.  Burroughs  A  Bro. 
and  Wldte  A  Gamett,  for  appellees. 

KEITH,  P.  In  this  case  the  opinion  of  the 
judge  of  the  corporation  court  of  the  city  of 
Norfolk,  who  entered  the  decree  appealed 
from,  Is  printed  along  with  the  brief  of  couq- 
sel  for  app^ee.  It  treats  the  principal  Is- 
sue Involved  In  a  manner  so  satisfactory  to 
me  that  I  have  concluded  to  adopt  it,  with 
slight  slterations,  aa  my  opinion  In  this  case. 
It  is  as  follows: 

"This  Is  a  suit  by  the  plalntUT  and  others, 
claiming  aa  devisees  of  Eliza  C.  Rlbble,  the 
wife  of  Jos.  Rlbble,  to  enjoin  the  defendants, 
claiming  as  heirs  of  the  said  Jos.  Rlbble,  from 
further  prosecuting  a  certain  action  of  eject- 
ment for  the  recovery  of  a  certain  tract  of 
land,  now  situated  within  the  limits  of  the 
city  of  Norfolk,  but  formerly  in  Norfolk  coun- 
ty, and  known  as  the  'Rlbble  Farm.*  This 
property  was  first  conveyed  by  Joseph  Rlbble 
to  Eliza  O.  Rlbble  (then  Eliza  C.  AUen)  In 
1863,  then  reconveyed  In  1864  by  her  to  Jo^ 
eph  Rlbble,  with  whom  she  subsequently  In- 
termarried. Joseph  Rlbble  died  in  1880,  with- 
out  Issue,  leaving  surviving  his  widow,  Eliza 
C.  Rlbble,  and,  as  heirs,  certain  of  the  par- 
ties defendant,  as  set  out  In  the  bill.  Subse- 
quently his  widow  died,  leaving  a  will  by 
which  she  devised  to  the  plaintiffs'  grantors 
and  others  all  her  real  estate.  In  the  Inter- 
ests and  shares  as  set  out  In  said  bill  and  pro- 
ceedings herein.  Still  later  the  defendant 
Amanda  C.  Rlbble  and  otbers,  claiming  as 
heirs  of  Joseph  Rlbble,  Instituted  their  ac- 
tion of  ejectment  against  Charles  F.  Spots- 
wood,  the  tenant  In  possession  of  the  Rlb- 
ble farm,  claiming  under  the  devisees  of 
Eliza  C.  Rlbble.  In  their  blU  the  plalntlflte 
admit  that  the  apparent  title  to  the  property 
is  In  the  heirs  of  Joseph  Rlbble,  but,  in  con- 
travention of  this  apparent  title,  allege  that, 
after  the  Intermarriage  of  Jos.  Rlbble  and 
Eliza  0.  Rlbble,  Joseph  Rlbble,  In  the  year 
1873,  made  and  executed  to  her  a  deed  of 
gift  of  the  Rlbble  farm,  dh^tly  and  with- 
out the  Intervention  of  any  trustee,  and  that 
the  deed,  though  executed  and  delivered,  was 
never  recorded,  and  has  been  lost  or  de- 
stroyed. They  therefore  charge  that,  nndeir 
the  aUeged  lost  deed  of  1873,  Eliza  C.  Rlb- 
ble obtained  title  to  the  Rlbble  farm,  which 
passed  to  them  under  her  will,  and  pray 
that  this  deed  may  be  set  up  and  established; 
their  own  title,  as  the  devisees  of  Eliza  O. 
Rlbble,  be  confirmed;  and  that  the  defend- 
ant, Amanda  C.  Rlbble,  and  the  other  defend- 
an1»,  daiming  as  heirs  of  Joseph  Rlbble,  be 
forover  enjoined  and  restrained  from  prose- 
cuting their  action  of  ejectment  for  the  re- 
covery of  the  said  Rlbble  farm.  . 

"It  will  thus  be  seen  that  the  main  purpose 
of  this  salt  Is  to  set  op  this  aUeged  lost  deed 
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Joseph  lUbble  to  EOlai  0.  Blblile,  of 
1878.  and  to  eatabllBli  thereunder  the  title 
In  the  plaintiff  and  otbeiB  to  tbe  said  Rlbble 
farm,  as  derlseea  of  tbe  said  Eliza  G.  Rlb- 
ble.  There  can  be  no  doubt  of  the  Jurisdic- 
tion of  a  court  of  equity  In  such  cases,  and 
no  serlooB  contention  is  made  In  this  case 
against  snch  Jorlsdictlon;  so  that  the  qnesUou 
here  is  bugely.  if  not  enthrely,  a  question  of 
tect  In  determining  that  question  there  are, 
however,  certain  prindpleB  of  the  hiw  of  erl- 
dence,  based  largely  upon  public  policy, 
which  must  be  constantly  bcone  In  mind.  In 
examining  and  weighing  the  testimony  In 
this  class  of  cases.  In  the  first  place,  It  may 
be  remartced  that  there  Is,  as  there  should  be, 
in  reason,  a  great  difference  between  the  de- 
gree of  proof  necessary  to  establish  the  loss 
of  an  Instrument  in  writing,  so  as  to  lay  the 
foundatlcm  for  the  admission  of  parol  teeti- 
mcmy  of  Its  contents,  and  the  degree  of  proof 
necessary  to  prove  its  existence  and  loss  for 
the  purpose  of  setting  up  title  under  it  when 
both  are  dented,  and  thus  become  the  very 
issue  in  the  case;  for  wliile  it  is,  In  a  cer- 
tain sense,  true  that  any  proof  going  to  show 
tbe  loss  of  an  instrument  must  Involve  to 
some  extent  the  fact  of  Its  existence  at  one 
time,  and  tend  to  prove  such  existence,  yet 
In  tbe  two  cases  the  chief  inquiry  is  directed 
to  different  questions,— in  the  first  case,  to 
ascotaining  whether  the  party  has  used  such 
dlligfflice  In  his  seanA  for  the  paper  as  to 
Justify  parol  testimony  of  Its  contents;  in 
tbe  second  case,  to  the  ascertaining,  as  a  fact 
in  issue,  whether  it  ever  existed.  In  the  one 
case  we  are  dealing  with  the  admisslblUty 
of  teatlmi«y;  in  the  ottier,  with  the  weight 
of  testimony.  In  the  first  case  the  Issue  Is 
colkiteral  to  the  merits  of  the  case;  in  tbe 
second,  It  is  the  very  Issue  itself  upon  which 
the  parties  have  jolnedr-the  merits  of  the 
case.  A  atriklag  Illustration  of  thia  distinc- 
tion may  be  found  In  the  caae  of  Ben  v. 
Peete,  2  Rand.  (Va.)  639.  That  case  was  de- 
<dded  while  yet  the  law  made  a  party  to  a 
suit  incompetent,  by  reason  of  his  Interest,  to 
testify.  There  the  ^ort  was  to  prove  by 
parol  the  contents  of  an  alleged  lost  deed  of 
manumission,  and  to  lay  the  foundation  for 
the  Introduction  of  such  testimony  of  the 
contents  of  the  deed.  It  was  soustit  to  prove 
Its  loss  by  one  of  the  parties  to  the  suit  claim- 
ing under  the  deed.  The  court  held  that 
.while  he  would  be  Incompetent,  by  reason  of 
his  interest,  to  testify  upon  the  Issue  direct- 
ly Involved,  via.  the  contoite  of  the  deed,  yet 
he  was  competent  to  testis  as  to  Ite  loss; 
that  being  collateral  to  the  Issue  In  the  case, 
and  addressed  to  tbe  court  mwely  as  a 
foundation  for  the  Introduction  of  fecondary 
t#!stimony,— a  distinction  which  at  once  lllus* 
^tes  the  difference  between  the  character 
-and  weight  of  the  testimony  required  In  the 
two  cases,  and  e^qtlains  the  principle  of  nu- 
mexDus  cases  found  in  the  books  where  the 
-loss  of  a  written  Instrument  has  been  held 
.to  be  established  upon  what  seems  to  be 


grossly  Inadequate  evidence.  In  these  cases 
the  loss  was  held  to  be  sufficiently  proved 
only  as  tbe  foundatioD  for  parol  teatimoBy  <tf 
the  contents 

"This  twings  us  to  the  consideration  of  a 
second  general  prindide  not  to  be  lost  right 
of  In  considering  the  testimony  in  sncb  cases 
aa  this,  where  the  existence  oi  tbe  deed  at 
any  time  la  denied,  and  that  is  as  to  the  de- 
gree of  evideiKe  necessary  to  establish  Ita  ex- 
istence and  contents.  Bven  in  those  cases 
where  the  proot  of  loss  of  a  writing  la  pre* 
sen  ted  only  for  the  purpose  of  admitting  pard 
testimony  of  tte  content^  the  doctrine  Is  w^ 
settled  that  the  d^ree  of  proof  neeenaxy  de- 
pends upon  the  character  and  value  of  the 
instrument  In  question;  less  being  required 
where  it  Is  of  little  value,  and  reasonaUy  not 
carefully  preserved,  and  more  where  Its  value 
would  suggest  the  propriety  of  Ite  careful 
preservation.  So,  a  fortiori,  where  the  Issue 
involves  tbe  existence  and  contente  of  the 
written  Instrument,  the  doctrine  would  seem 
to  be  equally  well  founded,  in  principle,  that 
the  greater  the  value  of  tiie  tautrument  tbe 
more  conidnslve  should  be  the  proof  of  its 
existence  and  contents.  And.  where  tbe  In- 
strument rises  to  the  dlgni^  and  Importance 
of  a  muniment  of  title,  every  principle  of  pub- 
lic policy  demands  that  the  proof  of  Ite  foc^ 
mer  existence,  ite  loss,  and  ite  contents, 
ahould  be  stnnig  and  conclusive,  before  the 
courte  wni  establish  a  title  by  pand  testi- 
mony to  property  which  the'  law  requires 
shall  pass  only  by  deed  or  wUL  That  coturte 
of  equity  have  the  Jurisdiction  to  set  up  lost 
deeds  and  wllla,  and  establish  titles  under 
them,  can  cotalnly  not  be  denied;  but  it  Is 
a  dangerous  Jurisdiction,  and  so  pregnantwitii 
opportunities  of  Crand  and  Injustice  that  tt 
vplll  not  be  lightly  exerctoed,  nor  except  upon 
the  dearest  and  most  stringent  proof.  Mr. 
Williams,  In  his  woric  on  Bxecntors,  lays 
down  this  principle.  In  so  many  words.  In  re- 
spect to  lost  wills,  and  tbe  reason  of  tbe  doc- 
trine Is  equally  api^cable  to  lost  deeds.  It 
is  the  policy  of  tbe  law,  adopted  with  a  view 
to  inevent  ftauds,  that  title  to  lands  shall 
pass  only  written  instrumente;  and  tlie 
difference  Is  more  In  name  than  In  fact  be- 
tween giving  effect  to  a  pared  conveyanoe  of 
lands  and  estebllshlng  a  title  to  lands  under 
an  alleged  lost  deed,  upon  parol  testimony  of 
Ite  contente  and  loss,  unless  the  proof  be  dear 
and  conclusive.  Certainly,  the  opportunities 
for  fraud  toe  Just  as  great  in  the  one  case  as 
in  the  other. 

"So,  without  further  discussion  of  authority, 
this  court  Is  content  to  stand  iqwn  the  reaaon- 
able  doctrine  that,  to  estebliiedi  title  to  land 
uiuler  an  alleged  lost  deed,  the  proof  of  Its 
existence  and  contente  must,  be  of  the  dear- 
est and  most  stringent  character.  With  this 
doctrine  in  mind,  let  us  exandne  the  testi- 
mony In  this  case.  Considering,  In  flie  b^;ln- 
nlng,  some  of  tbe  general  features  of  tbe  tes- 
timony, we  are  struck  in  the-  first  place  wltii 
the  fact  that  the  parties  to  this  allc«ed  deed 
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—to  Its  preparatloD,  execution,  and  acknowl- 
edgment—are all  dead.  Grantor,  grantee, 
BcrlTener,  and  notary  are  all  gone.  And  no 
attempt  was  ever  made  to  set  up  this  al- 
leged lost  deed  until  after  their  death,  though 
the  grantor  himself  lived  seven  years  after  its 
alleged  execution,  and  the  grantee  twelve 
rears  thereafter.  This  may  all  have  resulted 
from  no  fault  of  the  parties  now  propounding 
this  deed,  and  these  facts  do  not,  of  course, 
defeat  the  plaintiffs'  cause;  but  they  enhance 
greatly  the  difficulty  of  establishing  It  by 
proof,  and  prepare  the  mind  to  scrutinize  the 
testimony  by  wMch  it  is  sought,  under  these 
circumstances,  to  establish  title  adverse  to 
the  recorded  title  by  parol  evidence  of  the  ex- 
istence and  contents  of  an  alleged  lost  deed. 
And  when  the  mind,  thus  already  prepared  to 
scrutinize,  almost  with  suspicion,  the  testi- 
mony adduced  In  support  of  such  a  deed,  en- 
counters the  further  fact  tliat  all  the  witness- 
es who  testify  to  the  existence  and  contents 
are,  either  personally  or  in  their  families,  the 
beneficiaries  under  the  said  deed,  it  must  be 
conceded  that  the,  plalntHfs  In  such  a  case  as- 
sume a  heavy  burden  of  proof.  Next,  we 
may  observe  that  we  are  not.  In  this  case, 
materially  or  necessarily,  assisted  in  our  In- 
quiry by  the  fact.  If  It  be  one,  that  the  testa- 
trix. Mrs.  Eliza  C.  Rlbble,  was  in  possession 
of  the  land,  claiming  it  as  her  own,  from  the 
date  of  the  death  of  Jos.  C.  Ribble  up  to  the 
time  of  her  own  death.  There  is  testimony 
here  tending  to  show  that  her  claim  of  title 
was  under  the  deed  of  ISfSi,  as  well  as  evi- 
dence tending  to  show  that  she  held  under 
the  alleged  lost  deed  of  1873,  and  the  fact  of 
her  possession  is  as  conslstait  with  the  one 
theory  as  with  the  other.  Again,  we  have 
to  note,  as  one  of  the  circumstances  having 
a  general  bearing  upon  this  case,  in  weigh- 
ing the  testimony,  the  unfortunate  fact,  al- 
ready adverted  to,  that,  of  the  witnesses  who 
testify  to  having  seen  this  alleged  lost  deed, 
all  are  themselves,  or  through  their  Imme- 
diate families,  the  beneficiaries  of  this  deed 
they  are  endeavoring  to  set  up.  This  is  an 
important  factor  in  this  case,  for  while  it  may 
be  admitted  that  interest  does  not,  of  neces- 
sity, destroy  the  credibility  of  witnesscB,  yet 
it  must  be  conceded  that  courts  should  move 
with  the  utmost  caution  In  the  exercise  of 
their  Jurisdiction  to  overthrow  a  title  estab- 
lished by  the  records  and  existing  muniments, 
and  to  set  op  In  Its  place  a  title  under  a  lost 
deed  established  by  parol  testimony,  where 
that  la  solely  the  evidence  of  parties  personal- 
ly and  pecuniarily  Interested  under  such  al- 
leged lost  deed.  And  In  considering  such  tes- 
timony the  difference  between  a  direct  pe- 
cuniary interest  in  the  witness,  and  the 
Interest  of  love  and  affection  growing  out  of 
the  closest  family  ties  between  the  witness 
and  the  party  pecuniarily  Interested,  while 
theoretically  wide,  is  not,  in  the  majority  of 
eases,  of  real  importance;  for  the  assertion 
may  be  ventured  that  the  majority  of  men 
would  falsify  almost  as  readily  to  protect  the 


Interests  of  those  dearest  to  them  as  to  protect 
their  own.  Thus,  wlille  Richard  L.  Lee  and 
Wilson  S.  Pepper,  by  uniting  with  their  wives 
to  convey  their  Interests  In  the  property  in 
controversy  to  an  adopted  and  own  child, 
have  rendered  themselves  legally  competent 
witnesses,  no  one  would  contend  that  they 
have  thereby  added  to  their  own  credibility 
«ie  Jot  or  tittle  more  than  it  would*  have  been 
had  they  been  testifying  In  their  own  behalf. 
They  are,  so  far  as  the  weight  to  be  accord- 
ed to  their  testimony  la  concerned,  as  much 
parties  In  IntePBSt  In  the  one  case  as  In  the 
other.  •  •  ♦ 

"It  seems  that  In  1863,  and  prior  thereto, 
the  relations  between  Joseph  C.  Rlbble  and 
Mrs.  Eliza  a  Ribble  (then  Eliza  O.  Allen) 
were  of  the  most  affectionate  and  confiding 
character.  It  is  more  than  probable,  under 
the  testimony,  that  the  marriage  relation 
which  was  subsequently  entered  Into  between 
them  was  even  then  in  contemplation.  Certain 
It  is  that  the  utmost  confidence  and  trust  exist- 
ed between  them.  But  those  were  troublous 
times,  in  which  no  man  could  say  what  the 
next  day  might  have  In  store  for  him,  either 
In  respect  to  his  person  or  hla  property.  The 
city  of  Norfolk  had  then,  for  a  year  or  more, 
been  In  the  occupancy  of  the  Federal  troops. 
Mr.  RIbble's  relations  to  the  Federal  cause 
were  such  as  to  cause  him  keen  apprehen- 
sions  that  the  Federal  government  might  con- 
fiscate his  property.  Naturally,  he  sought  to 
protect  himself  against  this  contingency,  and 
as  naturally.  It  would  seem,  he  sought  to  do 
so  by  conveying  it  to  this  lady,  to  whom  he 
was  so  deeply  attached.  That  this  was  the 
motive  of  his  conveyance  to  her  In  1863  ap- 
pears almost  everywhere  in  the  testimony. 
•  •  •  Whether  there  was  any  consideration 
for  It,  or  whether  it  was  a  mere  ruse,  Is  an- 
other question,  which,  while  It  may  not  be 
necessary  to  decide  In  this  case,  would  yet. 
if  it  could  be  known,  throw  great  light  upon 
their  subsequent  transactlona  *  •  •  xbe 
probability  Is  that  this  deed,  thongh  attsolute 
on  Its  face,  was  In  fact  made  with  some  un- 
derstanding between  them  as  to  Its  recon- 
veyance, or  to  her  holding  it  with  some  se- 
cret trust,  but  so  as  to  make  It  appear  to  be 
really  hers,  and  thus  save  It  from  confiscation 
by  the  Federal  government  If  this  be  the 
true  theory,  it  explains  some  otherwise  al- 
most inexplicable  transactions.  If.  for  In- 
stance. It  was  a  bona  fide  sale,  induced  by 
fear  of  confiscation,  why  should  Ribble  have 
bought  it  back  within  a  year,  and  at  a  time 
when  BtiU,  and  for  the  same  reason,  he  did 
not  dare  to  put  his  deed  to  record,  to  again 
run  the  risk  of  confiscation;  and  when,  in 
order  to  avoid  this  danger,  he  bad  to  face  the 
almost  equally  great  one  of  losing  this  deed 
by  carrying  it  about  from  place  to  place,  as 
the  appearance  Indicates  he  did?  Again,  If 
the  deed  of  1863  was  the  result  of  a  bona 
fide  sale,  the  repurchase  of  t^e  prop^ty  in 
1864  was,  under  the  circumstances,  an  egre- 
gious folly;  for  by  It  be  reassumee  tlie  risks 
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he  had  songht  to  avoid,  with  the  added  dan- 
ger of  losing  the  deed.  If,  on  the  other  band, 
this  deed  of  1863  waa  a  mere  shift  to  avoid 
possible  conflscatloD  of  the  property,  then  the 
motlres  and  dealings  with  respect  to  the  deed 
of  1804  become  plain  and  reasonable.  Hav- 
ing been  forced  by  stress  of  circumstances  to 
convey  his  property  to  'save  It  from  the 
Yankees,*  the  deed  had,  perforce,  to  appear 
absolute  on  Its  face;  and  his  only  possible 
protection  waa  a  secret  miderstanding  with 
the  grantee,  or  a  reconveyance.  That  be 
should  therefore  select  as  his  grantee  this 
lady  whom  "he  was  going  to  marry  after  the 
war,'  was  bnt  natural;  that  he  should  have 
had  the  arrangement  Include  a  reconveyance 
to  himself  was  but  the  exhibition  of  a  busi- 
nesslike caution,  by  no  means  inconsistent 
with  affectionate  confidence  In  her.  This  was 
by  no  means  a  perfect  arrangement,  but  the 
situation  was  full  of  difficulty,  and  it  was  the 
best  that  could  be  done.  Should  the  war  end, 
and  they  marry,  it  would  make  but  little  dif- 
ference, comparatively,  in  whose  name  the 
property  stood.  But  shoold  the  war  end,  and 
she  be  not  faithful  to  her  trust  or  to  htm,  he 
could,  by  the  recordation  of  this  deed,  pre- 
serve it,  and,  by  Its  production,  defeat  any 
adverse  claim  she  might  set  up.  Thus,  the 
testimony,  the  circumstances,  and  the  reason 
of  the  thing,  all  concur  in  support  of  the  idea 
that  the  deed  of  18t>3  was  a  makeshift  to 
avoid  possible  confiscation,  and  the  deed  of 
1864  a  reconveyance  in  pursuance  of  an  un* 
derstandlng  coincident  with  the  deed  of  1S03, 
as  a  protection  to  Blbble  in  case  of  death  or 
unfaithfulness  of  Mrs.  Allen.  If  this  be  true, 
it  explains  other  curious  circumstances  dis- 
closed by  the  testimony,  such  as  that,  though 
it  was  common  talk  in  the  family  that  Rlbble 
had  conveyed  this  property  to  Mrs.  Blbble 
(then  Allen)  during  the  war,  to  preserve  It 
from  confiscation,  yet  no  one  ever  heard  in 
that  family  any  mention  at  all  of  this  deed  of 
1864.  by  which  this  property  was  reconveyed 
by  her  to  Rlbble.  Mrs.  Rlbble  never  men- 
tioned this  deed  of  1864  to  any  one,  and  the 
testimony,  throughout,  shows  tliat  her  claim 
to  the  ownership  of  this  property  was  contin- 
uous at  least  throughout  her  married  life. 
Spotawood  was  an  Intimate  visitor  at  the 
house  for  eight  or  ten  years  prior  to  nibble's 
death.  In  1880,— that  is  to  say,  from  about 
1870  or  1872,— and  he  'always  heard  her  speak 
of  the  property  as  hers.*  •  *  *  And  so,  too, 
Bibble's  own  conduct  Is  consistent  with  this 
theory,  and  Inconsistent  with  any  other  ca* 
pable  of  being  evolved  from  the  testimony. 
Having  no  children  by  her.  be  probably 
thought  the  deed  of  1864  made  little  or  no  dif- 
ference; supposing,  as  many  better-informed 
men  do.  that  his  wife  would  inherit  from  him 
if  he  predeceased  her.  He  therefore  humored 
her  claim  to  the  property,  when  made  in  the 
casual  way  described  in  the  various  deposi- 
tions; bnt  be  had  it  always  assessed  in  his 
name,  and  paid  taxes  on  It  and  Insured  it  as 
blfl  omm.   In  a  word.  It  seems  clear  to  the 


court  that  Mrs.  Rlbble  never  knew  of  tbe  fact 
that  the  deed  of  1834  had  been  recorded,  and 
the  title  to 'this  property  revested  in  her  bus 
band,  Jos.  O.  Blbble.  and  therefore  none  of 
the  testimony  as  to  her  claiming  the  properl7 
generally  is  at  all  nsefol  to  the  plalntlfls  In 
theh-  efforts  to  establish  this  alleged  lost  deed. 

"This  brings  us  to  the  consideration  of 
the  testimony  bearing  upon  the  existence 
and  contents  of  the  alleged  lost  deed  of 
1873.  •  •  *  There  are  but  four  witnesses 
who  claim  ever  to  have  seen  this  alleged 
lost  deed,  and  they  are,  without  exception, 
those  who  themselves,  or  whose  Immediate 
family,  daughters,  sister,  wives,  are  the  iiar^ 
ties  who  will  take  under  this  deed  of  1S73. 
if  It  is  set  up.  The  degree  of  scrutiny — we 
might  almost  say  distrust— with  whicli  this 
kind  of  testimony.  In  this  class  of  cases,  is 
to  be  regarded,  has  been  already  adverted 
to.  Of  these  witnesses,  the  most  important 
Is,  doubtless,  Wilson  S.  Pepper.  He,  of 
them  all,  claims  to  have  been  most  Intimate 
with  Mr.  Rlbble  and  his  wife,  Mrs.  Rlbble. 
He  alone  claims  to  have  seen  this  alleged 
lost  deed  more  than  once.  He,  too.  Is  one 
of  the  chief  devisees  of  Mrs.  Blbble.  and, 
his  wife  being  also  a  devisee,  he.  In  order 
to  be  a  competent  witness  in  this  case,  unit- 
ed with  her  to  convey  their  Interest  to  their 
niece  and  adopted  daughter,  the  plaintiff 
Mrs.  Banney  Thomas,  and  yet,  in  his  testi- 
mony, he  nowhere  says  that  Mrs.  Rlbble 
ever  claimed  that  she  held  this  property  by 
reason  of  this  alleged  deed  of  1873.  but  he 
does  say,  as  Spotawood  says,  that  she  al- 
ways claimed  It  as  hers.  In  addition  to 
this,  I  think  that  no  unbiased  mind  can  fall 
to  be  Impressed,  from  his  testimony. — shift- 
ing, evasive,  and  disingenuous  aa  it  la, 
throughout,— that  Pepper  himself,  up  to  the 
very  institution  of  the  ejectment  suit  sought 
to  be  enjoined  here,  thought  that  Mrs.  BIt>- 
ble  derived  whatever  title  she  had  to  this 
property  under  the  deed  of  1803,  by  wtilcb 
Rlbble  conveyed  it  to  her  to  save  it  from 
Federal  confiscation.  Passing  over  his  self- 
contradictions  in  what  may  be  termed  the 
less  Important  matters  covered  by  his  testi- 
mony, his  palpable  evasions  when  pressed 
upon  what  seemed  to  him  important  mat- 
ters, and  his  general  shiftiness  In  giving  his 
testimony,  this  fact  stands  out  in  bold  re- 
lief,—that  he  was  astonished,  yes,  astound- 
ed, at  the  discovery  of  this  deed  of  18tt4,  re- 
conveying  the  property  to  Blbble,  and  di- 
vesting Mrs.  Rlbble  of  all  title  to  it  ondo' 
the  deed  of  1863.  His  whole  conduct  at 
the  time  of  the  institution  of  this  ejectment 
suit  shows  this.  In  vain  does  he  try  to 
give  any  other  intelligible  meaning  to  his 
almost  startled  Inquiry  in  his  letter  to  de- 
fendants* counsel— 'how  all  this  was  Just 
discovered'— than  that  the  existence  ot  the 
deed  of  1864  was  a  Burprlse  to  blm.  And 
If  Its  existence  was  unknown,  as  It  seems 
to  the  court,  to  Mrs.  Rlbble  herself,  what 
more  nattiral  than  that  It  shoold  have  been 
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nnknowK  to  UmT  And  If  he  bad  ever 
tbovglit  HuA  Mra.  Hlbtde  dalmed  title  undor 
tbe  alleged  deed  of  1878,  or  tbi^  It  erw 
bad  anj  existoice,  how  conld  tt  be  that  he 
did  not  know  of  some  deed,  after  that  of 
1883.  reconTeylng  the  property  to  BlbbleT 
Knowing  of  the  deed  of  1863,  and  not  know- 
ing of  any  subsequent  reconv^nce  to  Blb- 
Ue  1^  Mrs.  Rlbble,  he  must  have  thought 
that  she  claimed  title  under  the  deed  of 
1S68,  eepedally  as  her  claim  of  title  was  be- 
fore as  well  as  after  the  allied  deed  of  1873. 
In  a  word.  It  Is  palnfnlly  apparent  to  the 
mind  of  this  conrt  that,  so  far  as  the  wit- 
ness P^per  Is  concerned,  the  deed  of  1873 
was  an  afterthought,— first  brought  Into  ex- 
istence by  the  dlscoTery  of  the  deed  of 
1864,  when  the  action  of  ejectment  was 
brought 

"In  considering  the  testbnony  of  Richard  U 
Lee,  anotbei'  of  the  plaintiffs*  Important  wit- 
nesses, it  will  be  observed  that  mnch  of  It  has 
reference  to  the  general  dalm  of  Ma.  Rlbble 
to  this  property;  that  she  nerer,  hi  her  bos- 
band's  lifetime,  at  least,  said  to  Um  that  she 
claimed  it  nnder  the  deed  of  1873,  and  never  at 
any  time  said  so  in  so  many  words  to  any  one; 
and  that  as  the  deed  of.l863  was  well  known 
to  them  all  ai.d  as,  under  the  testimony,  It  la 
ai.  least  extremely  doubtful  whether  the  deed 
ol  1864  was  known  to  her  or  tb  them,  this 
general  datm  by  her  to  the  property  Is  as  con- 
sisttnt  with  the  nonexistence  aa  with  the  exist- 
ence of  tne  alleged  deed  of  1873.  Again,  It  Is 
abnndantl/  evident  that  this  witnesn  has  an 
exceedingly  poor  memory  fw  dates.  Kever, 
by  any  chance,  npon  cross-examination,  does 
he  give  the  correct  date;  scarcely  does  he  ap- 
proximate the  correct  date  to  any  deed  made 
to  or  from  blm  on  his  own  homestead,  to  say 
notldiig  of  other  deeds  made  by  htm;  and  yet 
.about  the  only  thing  he  testifies  to  with  abso 
lute  certainty.  In  regard  to  this  alleged  lost 
deed.  Is  Its  date  (1873),  and  he  never  saw  this 
deed  but  once  (188(9<  twelve  year^  neai^,  be- 
fore he  testlfiea  Now,  It  must  be  conceded 
that  ordinarily  the  date  of  tbe  deed  Is  the 
lewt  impres^ve,  as  It  is  the  least  Important, 
part  of  it  Yet  this  witness,  who  cannot  tell 
the  year  he  bought  his  own  residence,  nor  the 
year  be  mortgaged  It,  nor  tbe  years  In  which 
be  gave  deeds  on  other  of  his  property,  'Just 
rerannbers*— without  any  circumstance  to  fix 
it  In  hb  mind— lost  remembers*  that  this  al- 
leged loat  deed  bore  date  1878.  It  seems  to 
the  court  that  It  Is  but  fair  to  the  witness  to 
mippoae  that  he  la  'Jnst^  mistaken  In  the  date 
ot  the  deed  he  saw  on  the  occaMon  he  alludes 
to;  and  it  hi  not  at  all  tmreaaonaUe  to  sup- 
pose BO  under  the  chwnmstanees  of  this  case, 
aa  dlsdoaed  fay  the  testimony.  It  seona  that 
he  went  to  see  Mrs.  Rlbble  upon  bee  hinband's 
death,  and  she  asked  him  to  become  ber  sure- 
ty as  administratrix  on  her  husband's  e8tet& 
U^oa  his  asking  what  would  be  his  security, 
she  Showed  Um  this  deed,  which  he  says  was 
dated  1878.  Now,  It  Is  presumable,  almost  to 
the  pobit  of  eertatoty,  that  Mrs.  Rlbble  was 


always  In  po— bssIob  of  the  deed  laC  1863. 
Tbe  purpose  tor  which  It  was  made,  its  re- 
cordation and  delivery  to  tbe  'proper  party,* 
her  claim  to  the  property  long  after  the  deed 
of  ' 1864  and  prior  to  the  delivery  of  this  al- 
'leged  lost  deed,— flU  these  drcumstances  lead 
to  this  conduslML '  If  the  deed  which  she 
handed  him  on  that  occatfon  was  bi  bwt  tbe 
deed  of  1863,  and  not  a  deed  dated  1873.  and 
he  is  simply  nUstakoi  as  to  the  date,— a  vary 
eaay  thing  to  occur,— then  his  general  descrip- 
tion of  the  deed  he  saw  would  accord  In  otbtt 
particulars  substanUaHy  as  w^  with  tbe  deed 
of  1863,  except  that  be  says  the  deed  he  saw 
was  unzecordsd.  Now.  this  fiict  was  brought 
ont  on  cross-examination.  It  formed  no  part 
of  Ills  original  description  ot  the  paper  he  saw, 
and  the  question  confronted  him  with  a  per- 
plexing dilemma.  If  he  siUd  that  It  had  been 
recorded.  It  was  dearly  not  the  deed  the  par- 
ties were  trying  to  set  up,  and  his  whole  testi- 
mony became  worthless.  Our  memories  are 
easy,  and  ofttlmes  unconsdous,  slaves  to  our 
wills;  and  what  Is  more  probable  than  that 
under  these  drcumstances  this  wltoess,  by  an 
unconscious  process  of  reasoning,  rather  than 
by  act  of  memory,  should  have  testified  that 
this  deed  was  unrecorded.  Oth«wIse  the 
fftct  that  this  wltoess,  who  can  recall  the  date 
of  no  deed  which  was  Important  to  him,  can, 
after  the  lapse  of  twelve  years,  recall  with 
posItlveDesB,  after  but  <me  sight  of  It,  the  date 
of  a  deed  not  then  of  Importance  to  him.  pre- 
sente  a  moat  unusual  moatal  phenomenon,  sm> 
passed  only  by  the  extraordinary  memory  of 
the  witness  Rldiard  K.  Lee,  his  sou.  With 
every  desire  to  deal  gently  w'lth  this  latter  wit- 
ness, the  court  Is  constrained  to  say  that  the 
testimony  of  this  witness  r^rding  this  al- 
leged ioBt  deed  Is  almost  hicredlble.  Here  is 
a  youiw  man,  not  even  yet  familiar  with  l^al 
papers,  who  at  the  age  of  fifteen  or  sixteen 
reads  a  deed  over  once  or  twice,  with  no  spe- 
dal  object  In  view,  but  merely  from  casual 
curlodty.  and  nndertaitea  eleven  years  after 
wards  to  testify  as  to  Ito  specific  contents,  and 
even  appearance,  and  even  as  to  whether  it 
bore  the  clef's  certificate  of  record.— a  cer- 
tificate in  a  form  which  must  have  beexk.  If 
he  bad  seen  one,  as  unintelligible  to  blm  as  a 
series  of  hieroglyphics.  And  thougti,  npon 
cross-examination,  he  abates  something  of  his 
certainty  as  to  the  precise  language  used,  and 
aa  to  the  location  upon  the  pagea  of  certaiu 
prominent  words,  he  yet  clings  with  undimin- 
ished perUnadty  to  tbe  statement  that  it  bon 
date  1873,  though  be  read  the  date  but  once, 
and  the  rest  of  the  deed  two  or  three  Hmes. 
Now.  recent  occurrences  have  made  the  date 
of  that  particular  deed  which  be  saw  the 
pivotal  point  In  this  controversy.  What  baa 
been  said  of  the  probability  of  ttie  odier  wit- 
ness, Richard  L.  Lee,  bdng.ml8teken  as  to  the 
date  of  tbe  deed,  and  of  the  probablll^  that  It 
was  186S,  and  not  1873,  appllea  with  equal 
force  to  tbe  witness.  Like  his  fftther,  too,  he 
is  testifying  In  behalf  of  Ids  own  nearest  kin, 
though,  unlike  him.  It  vras  not  nsoeosary  for 
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blm  to  make  a  deed  of  his  Interest  to  render 

him  competent  as  a  witnees. 

"The  only  remaining  witness  who  testifies  to 
having  seen  this  alleged  lost  deed  is  Mrs.  Mary 
A.  Barron,  the  sister  of  Mrs.  Rltible,  and  hence 
the  aunt  of  the  plalntifC,  Mrs.  Ramiey  Thomas, 
and  the  other  Lee  children  Interested  in  set- 
ting up  this  deed.  She,  too,  testifies  to  having 
seen  this  deed  of  1S73;  she,  too,  testifies  to 
having  seen  it  but  once,  and  then  accidentally, 
twelve  years  prior  to  the  time  she  was  testify- 
ing; and  she,  too,  testifies  with  great  particu- 
larity to  only  one  thing  in  it,  and  that  was  its 
date,  viz.  1873.  It  would  be  wearisome,  and 
can  be  scarcely  necessary  to  rep«it  here  what 
has  been  said  In  discussing  Richard  L.  Lee's 
testimony,  as  to  the  very  great  probability  that 
the  deed  she  saw  In  Mrs.  Ribble's  possession 
shortly  after  Ribble's  death  was  the  deed  of 
1863,  and  not  a  deed  dated  1873,  but  It  la  all 
equally  applicable  to  her  testimony.  She,  too, 
like  Lee,  without  any  circumstance  to  im- 
press It  upon  her  mind.  Just  remembers  that 
the  date  was  1873,  because  she  saw  It  That 
isalL 

"There  Is  a  singular  coincidence  In  the  cir- 
cumstances under  which  all  these  witnesses, 
but  Pepper,  saw  the  deed.  None  of  them  saw 
it  but  once.  None  had  any  special  reasou  vo 
examine  It  and  Impress  its  contents  upon  their 
memories.  Mo  two  of  them  saw  It  at  the 
same  time.  Always,  onjy  Mrs.  Rlbble  and  the 
witness  testifying  were  alone  present.  Again, 
all  of  them,  on  cross-examination,  show  some 
uncertainty,  some  Indeflnlteness  of  recollec- 
tion, about  the  other  features  and  peculiarities 
of  this  deed,  except  the  date.  About  that, 
none  of  them  can  be  mistaken.  And,  withal, 
there  is  a  startling  unanimity  of  asseveration 
that  they  had  not  conversed  with  each  other 
relative  to  their  recollection  about  this  deed 
before  testifying.  That  these  parties,  all 
deeply  Interested  in  setting  up,  this  lost  deed, 
and  knowing  they  would  have  to  rely  upon 
parol  testimony  to  prove  it,  should  not  at  least 
advise  themselves  and  each  other  as  to  what 
would  be  the  extent  of  their  testimony.  Is,  to 
say  the  least,  unusual.  The  possible  charge 
of  conspiracy,  based  upon  such  a  conference, 
under  such  Justifiable  circumstance,  would 
have  carried  much  less  weight  to  an  Impartial 
Inquirer  aft^  the  very  truth  of  this  case  than 
their  most  unusual  and  Inexplicable  absten- 
tion from  such  conversation. 

"Finally,  after  the  most  thorough,  careful, 
and  analytical  examination  of  this  testimony, 
and  the  circumstances  of  this  case  as  disclosed 
by  it,  this  court  cannot  say  that  the  existence 
of  this  alleged  deed  of  1873  Is  established  with 
that  degree  of  certainty  and  conclusiveness  re- 
quired by  the  law  In  order  to  set  up  a  lost  deed 
and  establish  title  under  It,  against  a  perfect, 
complete,  and  flawless  titie  of  record,  and  It 
must  therefore  decide  that  It  never  did  exist 

What  has  been  said  is  sufficient  to  dispose 
of  the  principal  question  In  Issue,  namely,  the 
edstence  of  the  alleged  deed  of  1873.   As  we 


are  of  opinion  that  the  evidence  Is  Insufficient 
to  establish  Its  existence,  we  deem  it  unnec- 
essary to  discuss  any  other  question  presented 
upon  the  record.  For  the  foregoing  reasons, 
we  are  of  opinion  that  there  Is  no  error  In  the 
decree  oomplained  of,  and  it  Is  therefore  af- 
firmed. 


<M  VtL.  6Se> 

OFFTERDINGER  v.  FORD  et  aL 
(Supreme  Court  of ^^^ds  of  Virgmla.  Feb 

ATTACHiniTT  BOHD  —  AoTlOV  OH  —  OOKDITIOKS — 

Liability  or  Subbtt  —  PLSAsiire  —  Laxdlobd 

AND    TSHANT  —  ATTAOHHIHT   FOB    BWT  HOI 

Dus. 

1.  On  an  attachment  bond  conditioned  that 
the  obligors  pay  all  the  costs  and  damages 
"awarded"  against-  the  plaintiff  in  the  attach- 
ment, the  attachment  defendant  cannot  sne  the 
•areties  until  jndxment  has  been  recoTeied 
against  the  prindpal. 

2.  On  a  bond  contalnfatg  sodi  a  condition, 
and  alBo  a  conditioD  that  the  obligors  pay  all 
damages  sustained  by  "any  person"  by  rea*on 
of  the  attachment  plaintiff  having  sned  out  the 
attachment  defendant  In  attachment  mas  sue 
the  Bdretiea,  unde*-  the  second  condition,  wltbont 
first  recovering  judgment  against  the  attachmmt 
plaintiff. 

3.  In  an  action  on  a  bond,  that  the  com- 
plaint claims  damages  for  other  injuries  in  addi- 
tion to  those  covered  by  the  bond  does  not  ren- 
der it  demurrable. 

4.  To  entitle  an  attachment  defendant  to  re- 
cover against  the  obligors  on  an  attachment  bond, 
conditioned  on  the  payment  of  all  damages  soa- 
tained  by  any  peison  by  reason  of  the  attach- 
ment defendant  must  show  that  the  attachment 
was  sued  out  without  sufficient  cause.  That  the 
attachment  was  dissolved  for  failure  of  the  offi- 
cer to  perform  his  duty  la  insufficienL 

5.  Code  1873,  ^  148,  §  4,  aotborising  the 
lessor  to  sue  out  an  attachment  for  rent  to  'be- 
come due  within  n  year,  when  the  lessee  Is  re- 
moving, intendii  to  remove,  or  has  removed  his 
effects  from  the  leased  premises,  without  leaving 
propt.rl7,  liable  to  distressj  sufficient  to  satisfy 
the  claim  for  rent,  authorizes  the  suing  oat  of 
an  attachment  in  such  a  case,  though  tlie  tenant 
is  removing  in  the  regular  course  of  business. 

6.  When  the  leraee,  after  removal  of  pnnier- 
ty  to  the  leased  premises,  execates  a  deed  of 
trust  thereon,  threatened  removal  of  such  prop- 
erty by  the  trustee  authorizes  the  attachment 

Appeal  from  circuit  court  of  city  of  Lynch- 
burg. 

Action  by  H.  O.  OCTterdinger  against  Jo- 
seph A.  Ford  and  others. ,  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  appeaia 
Affirm  ed. 

John  M.  Payne,  for  appellant.  S.  &  F. 
Patteson  and  W.  M.  Llle,  for  appellees. 

BUCHANAN,  J.  The  demurrer  to  the  dec- 
laration in  this  case  Is  based  upon  two 
grounds: 

(1)  That  the  damages  claimed  most  have 
been  awarded  against  the  plaintiffs  In  the 
attachment  proceeding  in  an  independent 
action  against  them  before  the  sureties  in 
the  attachment  bond  could  be  called  upon 
to  answer  In  damages. 

(2)  That  the  declaration  claims  damages 
-which  resulted  not  only  from  stilt\g  out  the 
attachment  but  also  for  "the  sale  made  and 
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proceedings  bmA  nnder  color  of  the  attaeb- 

ment" 

The  condition  of  the  bond  Bued  on  pro- 
vides—First, that  the  obllsore  therein  shall 
pay  all  costs  and  damages  which  may  be 
awarded  against  the  plaintiff  In  the  attach- 
ment; and,  secondly,  that  they  shall  pay  all 
damages  sostatned  by  any  person  by  rea- 
son of  the  plaintiffs  having  sued  It  out 

The  surety  In  the  bond  stands  upon  the 
precise  terms  of  his  contract,  and  bis  liabil- 
ity cannot  be  extended  beyond  Its  terms. 
Upon  the  first  undertaking  In  the  bond,  no 
action  could  be  maintained  against  the  snre- 
ty  tiutU  the  costs  and  damages  had  been 
awarded  against  the  plaintiff  in.  the  attach* 
ment. 

There  was  no  breach  of  that  condition  In 
the  bond  antil  the  costs  and  damages  had 
been  ascertained  and  awarded,  and  default 
made  in  their  payment.  The  surety  has  not 
undertaken  to  pay, — in  fact,  he  does  not 
know  what  he  has  to  pay,— until  the  costs 
and  damages  liave  been  awarded.  There 
could  be  no  proper  assignment  of  the  breach 
of  such  condition  until  the  liability  of  the 
surety  had  accrued,  and  the  condition  bad 
been  broken.  It  wonld  be  an  anomaly^ in 
pleading  if  an  action  could  be  brought  be- 
fore the  breach  bad  occurred. 

The  contention  that  the  damages  will  be 
awarded  In  the  action  upon  the  bond,  and 
the  fact  thus  ascertained  upon  which  the 
sore^  becomes  liable,  cannot  be  sustained. 
The  right  to  recover  depends  upon  facts  in 
existence,  and  upon  default  made  prior  to 
the  institution  of  the  action  on  the'bond,  and 
not  upon  facts  ascertained  and  default  made' 
at  the  end  of  the  action. 

When  It  is  remembered  that,  under  section 
32.  c.  148,  Oode  1S73  (section  2990,  Code 
1887),  it  is  not  necessary  that  the  plaintiff 
in  the  attachment  should  be  a  party  to  the 
attachment  bond.  It  more  dearly  ap[)ear8 
that'lt  was  never  contemplated  that  the  costs 
and  damages,  which  the  obligors  in  the 
bond  undertook  to  pay  when  awarded, 
shonid  be  ascertained  and  awarded  in  an  ac- 
tion on  the  bond  against  them. 

The  damages  ascertained  and  awarded  In 
such  action  would  be  awarded,  not  against 
the  plaintiff  in  the  attachment,  where  he  is 
a  party  to  the  attachment  bond,  but  against 
him  and  his  surety  on  that  bond;  and,  where 
he  was  not  a  party  to  the  bond,  they  would 
not  be  awarded  against  him  at  all,  but 
against  the  bondsman  only.  It  would  be  a 
strange  misuse  of  language  to  say,  in  either 
case,  that  the  damages  awarded  against  the 
obligors  in  the  bond  were  damages  awarded 
against  the  plaintiff  in  the  attachment.  2 
High,  InJ.  S  1640;  Sledge  v.  Lee,  10  Ga.  411; 
McLnckie  v.  Williams,  68  Md.  262,  12  Atl.  1; 
1  Wade.  Attachm.  §  298;  Tarpey  v.  Shil- 
lenberger,  10  Cal.  390. 

But,  while  the  plaintiff  In  this  case  had 
□o  right  to  bring  an  action  upon  that  provi- 
sion of  the  bond  by  which  the  obligoro  there- 


in undertook  to  pay  all  costs  and  damages 
which  might  l>e  awarded  against  the  plain- 
tiff In  the  attachment,  he  had  the  right  to 
maintain  his  action  on  the  other  provision  In 
It,  by  which  they  undertook  to  pay  all  costs 
and  damages  which  might  be  sustained  by 
any  person  by  reason  of  the  suing  out  of  the 
attachment. 

The  words  "any  person"  are  broad  enough 
to  Include  the  defendant  in  the  attachment; 
and.  if  it  had  been  intended  to  exclude  him 
fiwm  the  benefit  of  tliat  provteion,  and  to 
confine  him  exduslTely  to  the  other  previa 
sion  of  the  bond  for  Indemnity,  the  ordinary 
and  natural  mode  of  expression  would  have 
been  to  say  "any  other  person.**  and  not 
"any  persou." 

Not  <mly  does  the  tangoage  used  Include 
the  defendant,  but  there  are  strong  reasons 
why  he  should  have  been  Included.  Under 
section  30.  c.  148,  Oode  1873,  it  was  provided 
that  the  defendant  might  make  defense  in 
the  attachment  suit  on  the  ground  that  It 
was  sued  out  without  sufficient  cause,  and, 
if  tbe  court  or  Jury  found  that  the  defense 
was  well  founded.  Judgment  could  be  enter- 
ed against  the  plaintiff  In  f^vor  of  the  de- 
fendant for  the  damages  sustained;  and, 
when  the  defendant  bad  obtained  such  a 
Judgment  If  It  were  not  paid,  he  could  bring 
his  action  upon  the  attachment  bond,  and  re- 
cover on  that  provision  of  the  bond  by  which 
the  obligors  In  it  had  undertaken  to  pay  all 
costs  and  damages  which  might  be  awarded 
against  the  plaintiff  In  the  attachment  But 
where  the  defendant  In  the  attachment  could 
not  make  defense,  as  was  frequently  the 
case,  because  he  had  no  actual  notice  of  the 
proceedings  until  It  was  too  late  to  make 
defense,  what  Is  his  remedy,  if  he  has  no 
right  to  sue  upon  the  bond?  He  will  be  com- 
pelled to  resort  to  bis  action  on  the  case  tor 
damages.  In  such  action,  he  cannot  recover, 
however  great  his  damages  may  be,  merely 
on  the  ground  that  the  attachment  was  sued 
out  without  sufficient  cause,  but  he  must  al- 
lege and  prove  that  it  was  sued  out  with 
malice  and  without  probable  cause.  If  he 
be  successful  in  Ms  action  on  the  case,  and 
get  Judgment  it  Is  by  no  mc^ns  clear  that 
the  sureties  on  the  attachment  bond  are  li- 
able for  anything  but  the  actual  damages 
which  he  has  suffered  by  ref  fon  of  suing  out 
the  attachment 

If  he  prove,  in  his  actttn  on  the  case,  that 
the  attachment  was  sued  out  without  suf- 
ficient cause,  and  that  he  had  sustained  great 
damages,  but  fail  to  prove  that  it  was  sued 
out  with  malice  and  without  probable  cause, 
he  can  recover  nothing  in  that  action,  and 
must  pay  the  costs  of  bis  failure. 

The  result  of  suing  out  the  attachment 
without  sufficient  cause  may  have  been  to 
ruin  him  flnandally.  He  has  no  remedy  at 
common  law,  because  be  cannot  prove  mal- 
ice and  want  of  probable  cause.  He  has  no 
remedy  on  the  bond,  unless  Included  In  the 
words  "any  perspn";  for  damage  haye  not 
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becD,  nor  Is  there  any  proceeding  by  which 
they  can  he,  awarded  against  the  plaintiff, 
BO  as  to  bring  him  within  the  condition  of 
the  bond. 

The  result,  therefore,  of  constmlng  the 
words  "any  person"  to  mean  any  person  oth- 
er than  the  defendant  in  the  attachment  pro- 
ceeding, would  be,  practicaUy,  to  destroy  the 
value  of  a  statute  passed  for  his  protection, 
and  to  render  worthless,  as  to  him,  a  bond 
required  for  his  Indemnity.  This  la  especial- 
ly true  under  the  Code  of  1887,  from  which 
la  omitted  section  30  of  chapter  148  of  the 
Code  of  1873,  which  gave  him  the  right  to 
make  defense  Id  the  attachment  proceeding 
on  the  ground  that  the  attachment  was  sued 
out  without  sufficient  cause,  and  have  his 
damages  awarded  against  the  plaintiff. 

Again,  there  is  no  good  reason  why  the  de- 
fendant in  the  attachment  proceeding  should 
be  driven  to  an  Independent  action  against 
the  attachment  creditor  for  suing  out  the  at- 
tachment without  sufficient  cause,  when  the 
damages  can  be  as  readily  ascertained  in  the 
action  on  the  bond,  to  which  the  surety  will 
be  a  party,  and  In  which  he  can  make  all 
legal  defenses. 

By  allowing  an  action  to  be  brought  on  the 
bond  in  the  first  instance,  unnecessary,  dil- 
atory, and  vexatious  litigation  is  avoided, 
and  the  whole  controversy  ia  litigated  and 
settled  in  a  single  action,  as  common  sense 
would  seem  to  dictate. 

We  are  satisfied  that  the  defendant  in  the 
attachment  Is  within  both  the  letter  and  the 
spirit  of  the  statute,  and  Is  entitled  to  sue 
upon  the  bond.  See  Judge  Moncure's  opinion 
in  Davis  v.  Com.,  13  Qrat,  at  pages  145-149. 

The  other  ground  of  error,  as  stated  atwve, 
Is  that  the  declaration  claims  damages,  not 
only  as  the  result  of  suing  out  the  attach- 
ment, but  also  for  the  "sale  aforesaid  and 
the  proceedings  under  color  thereof." 

Thla  ground  admits  that  the  plaintiff's  dec- 
laration is  sufficient,  in  so  far  as  it  avers  that 
the  attachment  was  sued  out  without  suf- 
ficient cause  and  claims  damages  therefor. 

Even  if  the  plaintiff  had  no  right  to  recover 
damages  for  the  other  Injuries  complained  of 
In  the  declaration,  and  upon  that  question  we 
express  no  opinion,  such  averments  would 
furnish  no  ground  for  sustaining  the  demur- 
rer. They  would  be  mere  surplusage,  and 
could  not  render  insufflcl^t  a  declaration 
which  is  admittedly  good  without  them. 
Surplusage  is  not  a  subject  for  demurrer,  the 
maxim  being  that  "Utile  per  Inutile  non  vl- 
tiatur."  Steph.  PI.  424;  4  Minor,  InsL  (8d 
Ed.)  1264;  6  Rob.  Prac.  306. 

The  demurrer  was  properly  overruled. 

The  defendants*  plea  No.  3  and  their  In- 
struction No.  1  involve  the  same  question, 
and  will  be  considered  together.  The  propo- 
sition of  law  contained  in  tbem  is  that  it  was 
the  duty  of  the  plaintiff  to  prove  tliat  the 
attachment  was  sued  out  without  sufficient 
cause  before  he  was  entitied  to  recover. 

TUB,  we  think,  la  a  correct  statement  of 


the  law.  It  Is  true  that  the  form  of  the 
bond  as  prescribed  by  the  statute  does  not 
in  terms  provide  that  the  costs  and  damages 
which  may  be  awarded  or  sustained  by  rea- 
son of  suing  out  the  attachment  shall  be 
paid  only  in  the  event  that  It  is  sued  out 
without  sufficient  cause.  But  it  could  not 
have  been  intended  that,  where  the  attach- 
ment was  sued  out  with  good  cause,  and 
afterwards  quashed  or  abated  for  the  fail- 
ure of  the  officer  to  perform  his  duty,  as  In 
this  case,  the  sureties  on  the  bond  shonld 
be  liable  for  damages.  They  ought  not  to 
be  held  responsible  either  for  the  failure 
of  the  officer  to  perform  his  duty  or  for  a 
trespass  committed  by  him. 

The  effect  of  the  undertaldng  of  the  ob- 
ligors In  the  bond,  as  waa  said  by  Jndco 
Moncure,  In  Davis  v.  Com.,  13  Qrat.  145,  is 
that  the  attachment  Is  properly  sued  out, 
and  that  the  plaintiffs  claim  is  well  found-. 
ed. 

This  seems  to  have  been  the  rieyt  of  the 
plaintiff's  counsel  when  his  declaration  was 
framed  and  filed,  as  It  contains,  following 
approved  forms,  the  averment  that  "the  at- 
tachment was  sued  out  without  sufflcient 
cause."  4  Minor,  Inst  (8d  Ed.)  16S7,  1658; 
4  Rob.  Prac.  148. 

By  the  defendants'  Instruction  No.  2, 
which  was  objected  to,  and  the  giving  of 
which  Is  assigned  as  error  here,  the  court 
instructed  the  Jury  that  the  lessor  of  prop- 
erty has  the  right  to  sue  out  an  attachment 
for  rent  not  due,  but  to  become  due  withla 
a  year,  -^hen  the  lessee  intends  to  remove, 
or  Is  removing,  or  has  within  30  days  re- 
moved, his  effects  from  the  leased  prem- 
ises, where  there  Is  not,  or  he  believes  that, 
unless  an  attachment  issues,  there  will  not. 
be  left,  on  the  leased  premises,  property, 
liable  to  distress,  sufficient  to  satisfy  the 
rent  to  so  become  due  and  payable. 

It  is  insisted  that  section  4  of  chapter  148 
of  the  Code  of  1873,  under  which  the  at- 
tachment was  sued  out,  was  never  Intended 
to  prevent  a  lessee,  in  the  regular  course 
of  business,  from  removing  his  effects  from 
the  leased  premises;  and  to  so  hold  would 
seriously  Interfere  with,  if  not  ruin,  many 
kinds  of  buBiness  conducted  on  leased  prop- 
erty. This  may  l>e  true,  but  the  statute 
makes  no  exception  In  favor  of  any  one. 
It  provides  that  the  lessor  has  the  right  to 
sue  out  his  attachment  whenever  the  lessee 
Intends  to  remove.  Is  removing,  or  has  re- 
moved, within  SO  days,  his  effects  from  the 
leased  premises,  so  that  there  Is  not,  or 
he  believes,  unle&s  an  attachment  Issues, 
there  will  not,  be  left,  on  such  premises, 
property,  liable  to  distress,  sQffi-*ent  to  sat- 
isfy the  reut  to  become  due  and  payaUe 
within  one  year. 

The  statute  has  been  in  force,  in  Its  pres- 
ent form,  at  least  since  the  adoption  of  the 
Code  of  1849,  and  the  construction  placed 
upon  It  by  the  trial  court  has  been  the  con- 
struction genexally  glTen  11^  It  la  bellcred. 
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Dnrins  the  long  period  It  has  been  In  force, 
now  nearly  00  years;  the  provision  nnder 
consideration  does  not  seem  to  have  been 
amended.  This  fact  alone  would  seem  to 
show  that.  In  Its  practical  effect  and  work- 
ings. It  bas  accomplished  tbe  object  for 
which  It  was  passed,  and  has  met  with"  the 
BpproTal  of  the  people  of  the  state  and  their 
lawmakers.  But,  be  that  as  It  may,  tbe 
language  of  the  statute  Is  too  plain  to  admit 
^f  any  other  coostractlon  than  that  which 
was  giVen  It  by  the  trial  court. 

The  defendants*  instmction  No.  5,  the  giv- 
ing of  which  Is  also  assigned  as  error.  In- 
formed the  jury  If  tta^  believed,  from  the 
cYtdence,  that  there  was  a  deed  of  trust  on 
the  property  attached,  given  by  the  plaln- 
tUT  after  It  was  carried  on  tbe  leased  prem- 
ises, and  such  trustee  Intended  to  remove 
said  property  from  the  premises,  by  sale 
or  otherwise,  not  leavini;  on  tbe  leased 
premises  sufficient  property  to  satisfy  one 
year's  rent,  and  without  securing  to  the 
lessor  one  year's  rent,  then  such  intention 
of  the  trustee  was  of  itself  snffi<^nt  cause 
for  suing  out  the  attachment 

The  trustee  in  the  deed  of  trust,  given  by 
tbe  lessee  to  secure  other  creditors,  bad  no 
right  to  remove  from  the  leased  premises 
property  which  the  lessee  himself  could  not 
remove  without  giving  the  lessor  the  right 
to  sue  out  an  attachment  The  trustee,  at 
least  as  between  tbe  lessor  and  the  lessee, 
was  merely  the  agent  of  tbe  latter,  and 
could  do  no  act  to  the  prejudice  of  tbe  for- 
mer which  his  principal  could  not  do.  Be- 
fore he  had  the  right  to  remove  the  prop- 
erty from  the  leased  pnanises.  It  was  his 
duty  to  secure  the  payment  of  the  rent  to 
tbe  lessor  for  a  period  not  exceeding  one 
year,  as  Is  required  section  12,  c.  13:1, 
Code  1878  (section  2792.  Code  18S7).  Until 
he  complied  with  the  terms  of  that  statute, 
be  had  no  riS^t  to  remove  the  property. 
The  Instrnctton,  we  think,  under  the  facts 
of  this  cas^  CfMTectly  stated  the  law. 

The  lostrQctlons  which  the  plaintiff  re- 
qnested  tbe  court  to  give  were  properly  re- 
jected. Tbey  were  in  conflict  with  the  In- 
structions which  the  conrt  Ad  give,  at  the 
instance  of  the  defendants,  and  which,  as 
we  have  before  seen,  correctly  laid  down 
tbe  law  1^  which  the  Jury  were  to  be  gov- 
erned In  reaching  their  verdict 

tlpon  the  whole  case,  we  are  of  opinion 
that  tbe  Judgment  of  the  elrcnlt  court 
aboald  be  afflrmed. 


(H  Va.  OS) 

IjEM MON  et  aL  V.  HERBERT  et  bL 

(Bopreme  Oorrt  of  Am>eals  of  'Virginia.  Hardi 

12, 1896.) 

JtrMiraKT— OOLLATBRAL  ATTACK— BgOtTABLB  Jo- 
BISDIOTlOIt— CbANOS  or  VBNOB— CONBBNT 
ST  OUARDIAN  AD  LiTBM. 

1.  Where  a  biU  is  filed  in  a  court  of  general 
Jnrisdletim)  in  equity,  and  the  case  proceeds 
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without  objection,  lo  accordance  with  the  plead- 
ings and  practice  of  eqaity,  a  final  decree  is  not 
void  and  liable  to  cullateral  attack,  though  com- 
plainant had  a  complete  remedy  at  law,  and  the 
bill  alleged  no  snBident  ground  for  joriBdiction 
in  equity. 

2.  A  decree  In  equity  cannot  be  attacked 
collaterally  for  reasons  which  merely  render  it 
erroneons,  but  do  not  render  it  void. 

3.  Under  Cede  1860,  c  174,  |  3,  authoriz- 
ing; a  circuit  court,  on  the  "motion"  of  any  party 
to  tbe  suit,  to  remove  it  to  any  other  circuit  court, 
such  conrt  may  ao  remove  the  soit  by  consent 
of  the  parties. 

4.  A  guardian  ad  litem  may  consent,  for 
his  wards,  to  the  remonl  of  the  salt  from  one 
drcuit  court  to  another. 

Appeal  from  drcuit  court,  Fairfax  county. 

Bill  by  Arthur  Herbert  and  others,  trustees, 
against  J.  S.  Lemmon  and  others,  to  remove 
clond  from  plaintiffs'  title  to  certain  land. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peaL  Affirmed. 

James  R.  Caton  and  J.  S.  Lemmon,  for  ai>- 
pellants.  J.  K.  M.  Morton,  for  appellees. 

RIELY,  J.  Henry  Rosier  Dnianey  was  tbe 
owner  of  tbe  estate  in  Fairfax  county  called 
"Stauter's  Hill."  By  his  will,  which  was  ad- 
mitted to  probate  In  the  county  conrt  of  the  * 
said  county  in  1889,  be  devised  Oie  said  es- 
tate to  bis  daughter,  Rebecca,  upon  condi- 
tion that  sbe  cause  to  be  erected  tbereon  a 
monument  to  her  mother  and  sister  at  a  cost 
of  96,000,  and  that  her  husband,  upon  her 
marriage,  should  take  the  name  of  Henry 
Rosier  Dulaney.  He  further  provided  in  his 
will  that  If  she  declined  to  take  the  estate 
upon  these  conditions;  then  It  was  to  go  to  her 
brother,  Grafton  Staelton  Dulaney,  together 
with  the  proceeds  accruing  from  rents  and 
otherwise.  Rebecca  married  Richard  H.  Du- 
laney in  1849,  and  she  and  her  husband  re< 
ceived  tbe  rents  and  profits  of  "Sbuter's  Hill" 
as  long  as  she  lived.  She  died  In  18S8,  leav- 
ing several  infant  children  and  her  husband 
surviving  her,  without  having  erected  the 
said'  monnment,  and  without  her  husband 
having  taken  the  name  of  Henry  Bozler  Du- 
laney, as  required  by  the  said  will.  In  1806 
her  brother,  Orafton  Shelton  Dulaney,  filed 
his  bill  in  the  circuit  court  of  Fairfox  county 
against  her  husband  and  children.  In  which 
be  set  forth  the  devise  of  the  said  estate  to 
his  sister,  Rebecca,  and  charged  that  the  con- 
ditions of  the  devise  bad  never  been  corniced 
with;  that  the  estate.  In  consequence  there- 
of, passed  by  the  limitation  in'  the  will  to  him 
at  her  death,  together  with  the  rente  and  prof- 
Ita;  and  prayed  that  the  same  be  decreed  to 
him,  and  such  accounts  be  taken  as  were 
proper.  A  guardian  ad  litem  was  appointed 
for  tbe  Intante,  and  their  answer  filed  by  hfm. 
Their  father  also  filed  his  answer.  The  causa 
was  then,  by  consent  of  parties,  by  couiuel 
removed  to  the  circuit  court  of  Alexandria,  in 
which  court.  In  December,  1866,  it  being 
heard  on  the  bill  and  the  will,  filed  as  an  ex- 
hibit therewith,  and  upon  tbe  answer  both  of 
the  Infants  by  thetr  guardian  ad  litem,  and 
also  of  the  adult  d^endant  the  conrt  con- 
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strains  the  will,  decided  that,  the  conditions 
of  the  devise  to  Rebecca  Dulaney  not  having 
been  performed,  the  limitation  of  er  of  the  es- 
tate to  the  complainant  tooli  effect,  and  de- 
creed that  the  defendants  surrender  the  estate 
to  him.  He  shortly  thereafter  conveyed  the 
estate  to  John  A.  Carter  and  W.  W.  Herbert 
upon  certain  trusts,  by  virtue  whereof  the  es- 
tate became  the  property  of  H.  Grafton  Du- 
laney  upon  his  coming  of  age.  At  his  death, 
which  occurred  December  8,  1890,  he  devised 
it,  along  with  other  property,  to  Arthur  Her- 
bert, Richard  D.  Roszell,  and  Jnlian  T.  Burke, 
upon  certain  trusts,  with  power  to  sell  the 
said  estate.  The  trustees  having  sold  a  part 
of  it,  and  the  heirs  at  law  of  Rebecca  Du- 
laney  having,  after  such  •sale,  cliUmed  title  to 
Shnter's  Hill,  the  former  filed  their  bill  in 
the  circuit  court  of  Fairfax  county  against 
the  said  claimants  and  Richard  H.  Dulaney, 
their  father,  and  the  hnsband  of  Rebecca  Du- 
laney, deceased,  to  remove  such  cloud  from 
their  title  to  the  said  estate.  The  defense  to 
the  suit  was  baaed  on  the  alleged  invalidity 
of  the  proceedings  In  the  former  suit,  where- 
in It  was  held  that  the  right  of  Rebecca  Ou- 
laney  to  the  estate  under  the  devise  thereof 
to  her  was  forfeited,  and  that  the  estate 
passed  to  Grafton  Shelton  Dulaney.  Upon 
the  hearing  of  the  cause  the  court  decided- 
that  the  children  and  bustiand  of  Rebecca  Du- 
laney had  no  valid  claim  or  right  to  the  es- 
tate, and  ordered  that  the  trustees  be  quieied 
in  their  title  to  it  From  this  decree  an  ap- 
peal was  taken  to  this  court 

It  is  to  be  observed  at  the  outset  that  the 
attack  upon  the  decree  of  the  court  in  the 
former  suit  was  not  by  any  direct  proceeding 
to  correct  or  annul  it  if  erroneous,  but  alto- 
gether collateral,  and  made  25  years  after  the 
decree  was  rendered.  The  first  ground  relied 
on  by  the  appellants  in  support  of  their  con- 
tention is  that  the  bill  set  forth  no  ground  of 
equitable  jurisdiction,  but  was  merely  a  dec- 
laration In  ejectment  In  disguise;  and  that  the 
remedy  of  the  complainant  for  the  enforce- 
ment of  his  claim,  if  valid,  was  full,  adequate, 
and  complete  at  law.  This  cannot  be  said  to  be 
a  just  description  of  the  bill,  but  it  Is  not  our 
province  nor  our  purpose  to  attempt  to  vindi- 
cate the  correctness  of  the  decree.  Conced- 
ing, however,  for  the  sake  of  argument,  that 
the  complainant  bad  a  complete  remedy  at 
law,  and  that  the  bill  alleged  no  sufficient 
ground  for  the  Jnrisdictibn  of  a  court  of  equi- 
ty, still  the  decree  would  not  be  void  and  lia- 
ble to  collateral  attack.  It  was  a  regular  bill 
in  chancery,  and  the  case  was  proceeded  In, 
without  objection.  In  accordance  with  the 
pleadings  and  practice  of  a  court  of  equity  to 
a  final  decree.  The  bill  was  filed  in  and  the 
decree  made  by  a  court  of  general  Jurisdic- 
tion over  the  subject-matter  of  equitable 
rights.  Interests,  and  remedies.  "The  power 
to  hear  and  determine  a  cause  Is  Jurisdiction." 
The  court  here  had  the  power  to  decide 
whether  the  case  made  by  the  bill  was  with- 
in the  Jorlsdlctton  of  a  court  of  equity;  and. 


having  proceeded  In  the  cue  to  a  final  de- 
cree, must  of  necessity  have  determined  that 
question  In  favor  of  Its  jurisdiction.  It  may 
have  erred  in  Its  decision,  bat  such  error 
would  not  avoid  Its  decree.  The  decree  would 
merely  be  erroneous,  but  conclusive  until  re- 
versed or  Tacated.  This  court  could  not  de- 
termine whether  the  case  was  one  of  equi- 
table jurisdiction  or  not  without  an  Inquiry 
Into  the  facts;  and,  where  inquiry  Is  neces- 
sary, the  decree,  however  erroneous,  Is  not 
void.  Fisher  v.  Bassett,  9  l^elgh,  119,  131; 
Coz  T.  Thomas,  9  Grat  323,  328;  Gibson  T. 
Beckham,  16  Grat  321,  326;  and  Cardoia  T. 
Epps  (decided  at  the  last  ^^m)  23  S.  K  296. 
"The  proceedings  and  Judgment  of  a  court  of 
chancery  or  of  a  court  clothed  with  equity 
powers,"  says  Mr.  Pomeroy  In  his  Equity 
Jurisprudence  (section  129),  "are  not  necessa- 
rily null  and  void  because  the  action  Is  not 
one  which  comes  within  the  scope  of  the  'equi- 
ty Jurisdiction'  In  the  common  acceptation  of 
that  phrase,  or.  In  other  words,  because  the 
claim  Is  one  for  which  there  Is  a  full,  ade- 
quate, antj  complete  remedy  at  law."  And 
again,  after  defining  "equity  Jurisdiction,"  he 
says  further,  in  section  130:  "At  the  same 
time.  If  a  court  clothed  with  equity  Jurisdic- 
tion, as  thus  described,  should  hear  and  de- 
cide, according  to  equitable  methods,  a  case 
which  did  not  fail  within  the  scope  of  the 
.equity  Jurisprudence,  because  both  the  pri- 
mary right  Invaded  constituting  the  cause  of 
action,  and  the  remedy  granted,  were  wholly 
legal,  and  belonging  properly  to  the  domain 
of  law  courts,  such  judgment  however  erro- 
neous It  might  be,  and  liable  to  reversal, 
would  not  necessarily  be  null  and  void."  la 
Goodman  v.  Winter,  64  Ala.  410,  433.  Brick- 
ell.  C.  J.,  said:  "Where  a  court  of  superior  or 
of  general  jurisdiction  Is  presented  with  t 
case  of  such  character  that,  before  rendering 
a  final  decree  or  judgment  It  must  determine 
whether  It  has  jurisdiction  to  pass  such  Judg- 
ment or  decree  as  Is  Invoked,  and  it  is  passed, 
collaterally  the  Jurisdiction  cannot  be  assail- 
ed, nor  the  validity  of  the  Judgment  or  de- 
cree be  drawn  in  question.  The  court  has 
power  to  hear  and  determine,  and  the  case  is 
coram  judice."  And  further  on  he  says:  "It 
[the  decree]  may  be  erroneous,  and  it  may  be 
that  on  demurrer  or  motion  to  dismiss  for 
want  of  equity  the  chancellor  should  .have 
dismissed  the  bill.  These  were  questions  be 
had  jurisdiction  to  decide,  and  if  he  erred  the 
law  points  the  mode  of  correcting  the  error. 
Until  the  decree  is  reversed,  it  is  binding  and 
conclusive,  If  the  case,  as  presented  by  the 
bill,  was  of  such  a  character  that  the  court 
was  bound  to  hear  and  determine  whether  It 
had  Jurisdiction  to  grant  relief."  In  Mellen 
V.  Iron  Works,  131  U.  8.  352,  367,  9  Sup.  Ct 
781,  Justice  Harlan,  In  replying  to  the  argu- 
ment of  counsel  that  the  court  was  without 
Jurisdiction  to  make  the  decree  that  was  be- 
ing collaterally  attacked,  said:  "In  the  view 
we  take  of  the  case,  it  is  not  necessary  to  de- 
termine the  soundness  of  any  of  these  ji«opp> 
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BlUons;  for,  if  the  court  erroneously  ruled 
upon  any  of  tbem.  Its  decree  could  not,  for 
that  reason,  be  assailed  In  a  coHateral  pro- 
ceeding- An  adjudication  that  a  i«rtlcnlaf 
case  Is  of  equitable  cognizance  cannot  be  dis- 
turbed by  an  original  suit  Such  adjudication 
Is  not  Told,  even  If  erroneous." 

The  next  ground  of  contention  Is  that 
8huter*s  Hill  was  not  forfeited,  as  alleged  in 
the  bill,  on  account  of  the  failure  of  Rebecca 
Dulaney,  or  those  claiming  under  her.  to  per- 
form the  conditions  of  the  will  of  Henry 
Bozler  Dulaney,  for  the  following  reasons: 
That,  the  conditions  of  the  will  being  preca- 
tory In  their  character,  there  was  no  person 
who  could  compel  their  performance;  that, 
Rebecca  Dulaney  having  accepted  Shuter's 
TTiii  under  the  devise  contained  in  her  father's 
will,  she  became  seised  thereof  under  the 
terms  of  the  wUl  In  fee-simple  estate,  which 
estate  could  not  be  divested  by  a  failure  to 
perform  the  conditions  expressed  in  the  will; 
that  she  had  no  power  to  require  her  husband 
to  assume  the  name  of  Henry  Roder  Dulaney, 
and,  moreover,  that  such  requirement  was  In 
restraint  of  marriage,  and  contrary  to  public 
policy;  that  Grafton  Sbelton  Dulaney  ac- 
quired no  interest  whatever  In  the  property, 
because  the  required  monument  had  not  been 
erected  by  the  executors  of  the  testator  out 
of  the  residuum  of  the  estate  devised  to  him 
by  his  father,  and  because  Rebecca  Dulaney 
had  not  declined,  but  accepted,  Shuter's  Hill 
upon  the  conditions  of  the  will;  and  other 
reasons  of  a  dmilar  character.  It  will  ap- 
pear at  a  glance  that  these  objections,  while 
legitimate  In  argument  to  the  court  against 
the  propriety  of  the  decree  asked  for  by  the 
complainant  In  that  suit,  all  refer  to  an  erro- 
oeoos,  and  not  to  a  void,  decree.  If  well 
taken,  they  furnished  ground  for  the  re< 
Tersal  of  the  decree,  but  not  to  establish 
that  It  was  null  and  void;  and.  not  having 
been  reversed.  It  Is  conclusive,  and  not  sub- 
ject to  collateral  attack. 

The  next  ground  of  contention  is  that  the 
circuit  court  of  Alexandria,  which  entered 
the  decree,  did  not  have  Jurisdiction  of  the 
parties.  The  suit,  as  we  have  seen,  was 
brought  In  the  circuit  court  of'Falrfitx  coun- 
ty, the  proper  fomm  for  the  Institution  of  any 
anlt  In  respect  to  the  property  In  controversy; 
and  was  thence  removed  by  the  decree  of  the 
court,  entered  "by  consent  of  parties,  by  their 
attorneys"  to  the  circuit  court  of  Alexandria, 
a  court  with  similar  Jurisdiction.  It  is  clalm- 
«d  that  the  court  had  no  authority  of  law  to 
make  snch  removal.  But  this  position  Is 
wholly  untenable.  By  section  3  of  chapter 
174  of  the  Code  of  1860  a  circuit  court  was 
authorized,  upon  the  motion  of  any  party  to 
a  suit,  to  remove  such  suit  to  any  other  clr- 
cvHt  court  It  is  cootended  that  the  statute 
only  authorized  snch  removal  after  motion. 
It  Is  true  that  some  party  would  have  to  ask 
for  the  removal,  as  It  Is  not  to  be  presumed 
that  the  court  would  suggest  the  removal, 
onleaB  the  Judge  was  so  situated  as  to  render 
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It  Improper  for  him  to  dedde,  or  preside  at 
the  trial  of,  the  cause;  but  where  all  parttes 
desire  or  are  willing  that  th«!  suit  be  removed, 
and  so  consent,  such  consent  is  tantamount  to 
the  motion  provided  for  by  the  statute.  The 
consent  of  all  parties  Is.  In  eCTect,  a  motion  by 
all  parties,  and  no  other  motion  was  neces- 
sary. Surely,  the  court  could  do,  by  consent 
of  all  the  parties,  what  It  would  have  the 
right  to  do  upon  the  motion  of  any  one  of  the 
parties.  But  It  Is  further  contended  that,  the 
children  of  Rebecca  Dulaney,  who  are  the  ap- 
pellants here,  being  infants,  could  not  con- 
sent to  such  removal,  nor  could  their  guardian 
ad  litem  consent  for  them.  Authority  to  the 
contrary  is  to  be  found  in  the  case  of  Morrlsa 
V.  Insurance  Co.,  85  Va.  588,  8  S.  E.  383, 
where  a  similar  consent  by  the  guardian  ad 
litem  was  upheld  as  valid. 

Other  objections  of  a  similar  nature  to  those 
we  have  been  considering  were  urged  against 
the  validity  of  the  decree.  It  Is  unnecessary 
to  consider  them  further  In  detalL  •  They 
simply  point  out  mere  Irregularities  In  the 
proceedings,  which.  If  well  founded,  consti-  ■ 
tute  at  moat  only  grounds  for  reversal,  and  do 
not  furnish  matter  for  successful  collateral  at-  ' 
tack  upon  the  decree.  The  decree  appealed 
from  must  be  affirmed. 


(M  Vs.  SU) 

LANOASTBB  et  aL  r.  BARTON  et  aL 
(Supreme  Court  of gQ^^^^y**'  Tlzginia.  Feb. 

Sals  of  Isfast'b  Land— Fstitiok— VsamcATiOK 
— Paktiss  —  Action  to  Sbt  Asidb  —  Ssroppsit 
TO  Attacc  Sau  — Aoquibscbhob— TW.S  or 
PoBcHABiit— Curb  or  Ibhbodlakitt. 

1.  Where  an  affidavit  to  a  bill  for  sale  of 
infants'  lands,  reciiing,  "Sworn  to  before  me,'* 
etc..  bat  not  reciting  what  was  sworn  to,  or  by 
whom  die  oath  war.  made,  was  supplemented  by 
evidence  that  plaintiff  in  the  Mil  swore  to  the 
hill,  a  Bufficient  veriSvation  (within  Code,  8  2Q16, 
requirine  a  bill  for  sale  of  infants'  lands  to  be 
verified  by  oath  of  plaintiff)  appeared. 

2.  A  bill  by  a  ftither  and  mother,  against 
all  their  infant  children,  for  sale  of  snch  chU' 
dren's  land,  reciting  "that,  in  the  event  of  the 
death  of  any  of  said  infants,  their  surviving 
brothers  and  sisters  and  your  complainants 
would  be  their  oDly  heirs  at  law,"  is  not  open  to 
the  objection  that  it  does  not  make  all  parties  de- 
fendant who  would  be  heirs  or  distributees  in  case 
of  the  death  of  a  defendant,  as  required  by  stat- 
ute. 

3.  It  is  not  necessary  for  a  court,  before  de- 
creeing the  sale  of  land  held  by  infants  nnder  a 
will,  to  constme  the  will,  where  all  persons 
having  any  interest  in  the  lands  had  been  made 
pardes. 

4.  In  B  Rult  to  set  aside  a  sale  of  infants* 
lands,  it  appeared  chat  plaintiff  was  one  of  the 
defendant  mfants  In  the  sale  proceeding;  that 
such  uroceeding  was  brought  at  her  reqnest; 
that  she  became  21  yean  old  6  months  after 
it  was  begun  and  18  months  before  the  sale;  that 
she  bad  mil  knowledge  of  all  that  was  done,  and 
made  no  objection  x  acceptance  of  the  bid  or 
confirmation  of  the  sale.  Beld,  that  she  was  es- 
topped to  attack  the  sail  on  the  ground  that  she 
had  not  signed  and  sworn  to  her  answer, 

5.  Under  Code,  S  3425,  providing  that.  If  a 
sale  under  order  of  oonrt  is  made  six  months  aft- 
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«r  the  decree,  nnd  duly  conflnned,  the  title  of 
die  purchaser  chail  not  be  affected,-  "though  such 
decree  or  order  be  afterwards  set  aside,"  the 
title  of  8  purcbaeer  at  a  sale  of  infants'  lands, 
made  six  montlu  after  decree  of  sale,  and  dnly 
ConSrmed,  is  out  affected  by  irregularities  in 
the  proceeding  to  obtefln  the  sale. 

6.  Where  a  cause  is  referred  to  a  commia- 
^ner  to  report  the  eritlence  as  to  the  propri- 
ety of  the  sale  of  Infants*  lands,  his  report  is 
not  one  which,  under  Code  1887,  S  33^  should 
lie  10  daya  without  bring  acted  on. 

Appeal  from  elrctUt  conrt,  Henrico  eoonty. 

Pollard  Sc  Sands,  and  Jackson  Gay,  for  ai>- 
pellanta.  Christian  &  Chrlatlan,  Cor  appel- 
lees. 


HARRISON,  J.  The  qnestloiu  raised  by 
this  appeal  relate  to  certain  {rregularlttea  In 
the  proceedings  Instituted  to  sell  the  land  of 
Infants.  These  IrregularltlM  are  now  relied 
upon  by  appellants  as  ground  for  having  the 
sale  ^^edared  null  and  Told,  and  the  land 
restored  to  them. 

The  proceeding  In  which  the  land  was  sold 
was  a  friendly  suit  by  Walter  T.  Hanes  and 
Mattle  D.,  his  wife,  the  father  and  mother 
of  the  Infant  defendants.  In  their  own  right, 
and  as  trustees,  appointed  by  the  will  of 
Garland  Hanea  to  take  charge  of  said  land 
for  their  heirs.  The  defendants  were  the 
five  Infftnt  children  of  plalntifTs,  three  of 
whom  were  over  14  years  of  age. 

These  proceedings  are  complete  and  regu- 
lar on  their  face,  and  all  the  necessary  pax^ 
ties  are  before  the  court  The  infant  defend- 
ants are  made  parties  by  the  I^IL  A  guard- 
ian ad  litem  is  appointed,  who  tiles  an  an- 
swer for  them  and  a  separate  answer  in  his 
own  proper  person.  A  Joint  answer  Is  also 
filed,  signed  and  sworn  to  by  the  three  in- 
tents  who  are  over  14  years  of  age. 

A  decree  Is  entered,  describing  each  of 
these  pleadings,  and  bringing  the  cause  on 
to  be  heard  upon  the  bill  and  the  sevenU  an- 
swers, and  referring  It  to  a  master  to  take 
evidence,  and  report  -the  value  of  the  land, 
and  whether  the  Interest  of  the  Infant  de- 
fendants would  be  promoted  by  a  sale  and 
reinvestment  of  the  proceeds  in  other  real 
estate.  In  accordance  with  the  prayer  of  the 
bin. 

The  evidence  returned  In  response  to  this 
order  was  ample  and  convincing  to  satisfy 
the  court  that  the  Interests  of  the  infants 
would  be  greatly  promoted  by  the  sale 
prayed  for.  The  testimony  consisted  of  dep- 
ositions of  an  uncle  and  uncle-ln-law  of  the 
Infants,  and  their  guardian  ad  litem.  These 
witnesses  were  men  of  mature  years  and  ex- 
perience in  business,  who  had  been  long  ac- 
quainted with  the  land,  which  consisted  of 
40VL  acres  lying  about  one  mile  from  the 
corporate  limits  of  the  city  of  Richmond. 
The  land  Is  shown  to  be  without  improve- 
ments of  any  sort,  rapidly  growing  up  in 
bushes  and  undergrowth,  totally  tmproduc- 
tlTe^  and  worth  fSO  or  960  per  acre.  It  fur- 


ther aniears  that  delinquent  taxes  bad  ac- 
cumulated against  It  to  a  sum  In  excess  of 
$400;  whicb  the  trustees  In  control  were  un- 
able  to  pay.  The  record  shows  that  the  trus- 
tee Walter  T.  Hanes,  and  his  wife  and  chU- 
dren,  were  living  In  the  county  of  Onmber^ 
land,  and  that  the  object  of  the  sale  this 
land  was  to  pay  for  a  home  In  that  county, 
bought  by  the  father  for  the  benefit  of  his 
family,  and  to  be  held  upon  tlw  same  troata 
as  tlu>8e  under  which  the  land  to  be  sold  whs 
held. 

The  decree  authorized  the  commlsalonv 
to  sell  either  privately  or  publicly,  and  was 
rendered  on  the  19th  day  of  February,  1SS7. 
After  several  eflCorts  to  sell  publicly,  without 
a  bid,  the  commissioner,  through  a  vaal-es- 
tate  agent  In  Richmond,  received  an  offer  of 
flOO  per  acre,  made  by  Messrs.  Rarton  & 
Lamb,  the  appellees,  whlcb  was  accepted, 
reported  to  the  court,  and  confirmed  wlthooc 
exception,  on  the  7th  day  of  December.  188& 

Mary  B.  Hanes,  one  of  the  Infant  defend- 
ants, arrived  at  full  age  on  the  2Sth  day  of 
September,  1887,  and  Intermarried  with  the 
appellant  William  Lancaster  on  the  14th  day 
of  December,  1887.  In  August,  1890,  the  ap- 
pellants William  Lancaster  and  Mary  E., 
his  wife,  who.  before  her  marriage,  was 
Mary  E.  Hanes,  and  Martha  T.  Hanes,  filed 
their  bill,  which  they  asked  might  be  treated 
as  an  original  bill  in  the  nature  of  a  bill  of 
review,  praying  to  have  this  sale  set  aside; 
and  the  property  restored  to  them,  on  ac- 
count of  certain  errors  in  the  proceedings 
in  whlcb  the  sale  was  made. 

The  sufllciency  of  these  alleged  Irregular^ 
Ittes  to  vltlato  the  title  of  the  purchasers  Is 
the  question  now  to  be  considered. 

The  commlasltmer  of  Bale,  who  was  also 
counsel  for  the  parties,  was  introduced  as  a 
witness  by  appellees,  and  bis  competency 
was  excepted  'to  at  the  time. 

We  do  not  onderstand  this  exception  to 
be  seriously  relied  on  by  ^pellants.  At  any 
rate.  It  Is  not  well  taken;  po  sufficient 
ground  being  assigned  for  sustaining  the  ob- 
jection. 

It  is  Insisted  that  section  2G16  of  the  Oode 
provides  that  the  bill  filed  to  sell  infants' 
land  shall  be  verified  by  the  oath  of  the 
plaintiff,  whereas,  the  affidavit  pa  the  bill 
in  this  case  simply  recites,  "Swom  to  before 
me,  at  my  county  aforesaid,  this  22d  day  of 
October,  1886,"— and  that  this  is  not  sufficient 
to  show  what  is  sworn  to,  or  by  whom.  It 
may  be  remarked,  first,  that  ttie  statute  does 
not  say  that  the  bill  shall  show  that  It  was 
verified  by  the  oath  of  the  plalntlffa  It  sayi 
the  bill  shall  be  verified  by  the  oath  of  the 
plaintiffs.  The  cerUflcate  to  this  bill  eovid 
not  mean  that  anything  else  was  swom  to 
but  the*paper  to  which  it  Is  affixed,  and  the 
appellants  have  proved,  by  their  own  wit- 
ness, one  of  the  plaintiff  trustees,  that  the 
bill  was  signed  by  each  in  his  proper  person, 
and  duly  swom  to  by  each  before  the  of- 
ficer making  the  certlfleate.  So  that  require 
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ment  of  the  Btatnte  has  been  com^led  with. 

The  better  practice,  however,  would  be  tm 
the  certiflcate  to  show,  on  Ita  face,  that  the 
bUl  was  8W0TII  to  by  the  plalntlSs,  and  not 
leave  that  fiict  to  be  eoppUed  bj  evidence 
aliunde. 

It  IB  further  Insisted  that  the  bill  falls 
to  make  as  defendants  all  those  who  would 
be  his  heirs  or  distribntera  If  he  (the  h^r  or 
beiro)  were  dead,  as  required  by  statute. 
Tbis  property  belonged,  under  the  will  of 
Garland  Hanes,  to  the  heirs  of  the  plaintiff 
truHteea  who  brought  the  suit  They  had 
five  children,  who  were  made  parties  defend- 
ant, and  the  bill  expnaaly  declared  "that,  in 
the  event  of  the  death  of  any  of  said  Inftmts, 
their  surviving  brothers  and  sisters  and  your 
complainants  [their  father  and  mother] 
would  be  their  only  heirs  at  law."  This  is 
a  full  compliance  with  tbe  statute.  It  states 
who  would  be  the  taelr  at  law  of  each  one  of 
the  defendants  In  case  of  death.  No  othen 
are  suggested  as  necessary  parttes,  and  it  is 
difficult  to  understand  who  else  could  be  re- 
garded as  necessary. 

Another  assignment  ot  arm  Is  that  tbe 
cause  was  improperly  heard  upim  the  report 
of  the  master  commissioner,  which  bad  not 
been  returned  and  filed  10  days  before  the 
hearing,  as  required  by  statute. 

The  cause  was  referred  to  the  commissions 
merely  a^  a  convenient  mode  of  bringing  be- 
fore the  emit  the  necessary  evidmce  upon 
which  the  decree  of  sale  was  to  be  based. 
Tbe  evidence  retu^ied  with  tbe  report  was 
all  the  court  needol  to  act  upon.  The.findr 
Ings  of  the  commisBloner  upon  that  evidence 
added  nothing  to  its  weight  Indeed,  no  re- 
port was  necessary.  It  Is  the  usual  practice 
to  take  the  evidence  showing  the  propriety 
of  'the  sale,  and  the  court  bases  Its  decree  tor 
sale  upon  the  evidence  alone;  and  that  Is,  In 
effect  what  was  done.  The  report  In  this 
case  Is  not  one  Uiat  the  statute  contemplate 
should  lie  10  days  before  being  acted  upon. 

It  Is  further  insisted,  as  error,  that  the 
court  was  not  a^ed  to  construe  the  will  ot 
Garland  Hanes  before  decreeing  a  sale  of  the 
real  estate. 

There  Is  no  prerequisite  In  the  statute  re- 
quiring that  the  will  under  which  Infants 
hold  land  shall  be  construed  before  a  sale  Is 
ordered,  nor  la  there  anything  in  tbe  decree 
of  sale  to  show  whether  the  court  did  or  did 
not  construe  the  will.  It  does,  however, 
clearly  appear  that  the  land  was  held  In 
trust  for  the  heirs  of  the  complainants,  and 
that  on  the  parties  having  any  Interest  In  the 
trust  subject  wen  before  the  court  as  de- 
fendants. 

It  Is  furth«' assigned,  as  error,  that  Mary 
EL  Hanes,  now  Mrs.  Lancaster,  was  not 
made  a  party,  as  an  adult  defendant,  after 
she  became  of  ag^  and  that  her  husband, 
WiUlam  Lancaster,  was  not  made  a  party 
after  Us  marriage^ 

It  appears  from  the  record  that  Mia.  Lan- 


caster was  fully  Informed  of  the  pendency  of 
this  suit;  that  it  was  Instituted  at  her  ear- 
nest request.  In  order  that  the  money  might 
be  realized  by  the  sale  to  pay  for  the  home 
her  father  had  bought  for  his  family  In  Cum- 
berland county.  She  was  of  age  on  Uie  2Stb 
of  September,  1887.  Tbe  sale  was  not  made 
until  December,  1888;  so  that  the  dlaablUty 
of  Infancy  had  ceased,  and  the  rwponslbll- 
Ities  ot  mature  Ufe  hod  bt^un.  nearly  15 
months  before  the  sale  was  made.  It  was 
her  duty,  under  these  chrcnmstances,  to  make 
the  fact  of  her  full  age  known  to  the  court, 
and  ask  that. her  guardian  ad  litem  be  re- 
moved, and  tioLt  she  be  substituted  in  her 
own  right.  Whatever  Interest  she  had  in 
this  property  was  her  statutory  separate  es- 
tate. She  iras,  therefore,  not  deprived  of 
the  power  of  acting  for  herself  by  the  disa- 
bility of  coverture,  and,  not  having  acted  for 
herself,  she  must  be  presumed  to  have  been 
content  that  her  guardian  ad  litem'  should 
continue  to  act  tor  her. 

Mr.  Lancaster,  her  husband,  was  also  fuUy 
cognizant  of  these  proceedings,  both  before 
his  marriage  and  afterwards.  He  was  con- 
sulted frequently  by  tbe  commissioner  about 
the  case,  and  recommraded  the  acceptance  of 
the  bid  of  the  appellees,  and  the  conflrmstlon 
of  the  sale  to  them.  How  was  the  court  to 
know  that  this  female  defendant  had  mar- 
ried, unleas  Informed  of  the  fact?  The  mar- 
riage took  place  a  year  before  the  sale,  and, 
11  Mr.  Lancaster  was  a  proper  party.  It  was 
his  duty  to  have  made  tiie  fact  of  his  mar- 
riage known  to  the  court,  and  to  have  asked  • 
to  be  made  a  party.  This  could  have  been 
done,  in  the  case  of  either  Mrs.  Lancaster  or 
himself,  on  their  own  motion,  or  that  of  any 
party  to  the  suit,  but  not  on  the  motion  of  the 
purchasers,  becanse  they  were  not  parties  un- 
til they  made  tben^ves  quasi  parties  by 
their  purchase. 

It  would  be  a  fruitful  source  of  wrong  and 
Injustice  if  a  female  defendant  marrying; 
without  the  knowledge  of  tbe  court,  could 
vitiate  all  subsequent  proceedings  In  the 
cause  until  her  husband  chose  to  make  the 
fact  of  his  nuirrlage  known  to  the  court 

It  is  further  insisted  that  William  Lancas- 
ter, one  of  the  appellants,  Informed  the  pur- 
chasers, prior  to  the  time  that  their  last  pay- 
ment fell  due,  of  his  marriage  with  one  of  the 
parties  in  interest  &nd  of  the  defects,  as 
claimed,  to  the  proceedings,  and  that  not- 
withstondlng  this  informatlfm,  they  antici- 
pated their  last  payment  by  five  months,  and 
received  a  deed  from  the  court  to  the  prop- 
erty. 

Dlsregar^ng  the  information  thus-  receiv- ' 
ed,  and  making  their  last  payment  and  re- 
ceiving a  deed,  neither  helped  the  purchasers 
nor  Injured  the  appellants.  If  the  latter  had 
any  sufficient  ground  before  the  last  payment 
was  made  to  have  the  nJe  set  aside,  they 
have  It  now.  All  of  the  purchase  money  is 
BtiU  under  the  control  of  the  court,  and  the 
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parchaaoE  are  In  no  better  or  vorae  position 
than  they  were  before  their  last  payment 
was  made. 

There  ia  no  plausible  ffronnd  disclosed  by 
the  record  for  Impntlng  to  the  ptirchasera  the 
slightest  fraud  or  Impropriety.  They  heard 
€t  Mr.  LaccajBter  for  the  first  time  on  the 
occasion  referred  to  by  htm,  when  be  told 
them  of  his  marriage.  They  had  then  been 
purchasers,  with  the  sale  <M)nflnned  to  th^, 
more  than  18  months.  They  had  taken  the 
precaution  to  have  tbelr  title  examined,  be- 
fore they  bought,  by  e^>erlenced  and  able 
counsel;  and  It  la  not  pretended  that  tbey 
ever  hoard  of,  or  had  reason  to  suspect,  fr> 
regularity  or  defect  In  the  proceedings,  until 
Just  before  the  payment  of  th^r  last  note. 
Whether  or  not  the  imperfectloDB  In  the  rec- 
ord then  suggested  can  affect  their  title  are 
the  matters  now  under  consideration,  and  the 
fact  that  tbey  made  their  last  payment  before 
appellants  brought  their  suit  to  have  those 
questions  settled  cannot  affect  the  result  one 
way  or  the  other. 

It  is  further  insisted  that  the  decree  of 
sale,  when  rendered,  and  especially  when 
executed,  was  against  the  interest  of  the  In- 
fants. The  foundation  for  this  complaint  Is 
that,  since  the  decree  of  sale  was  made,  and 
especially  since  it  was  executed,  the  proi»- 
erty  has  greatly  oihanced  bi  value,  being  now 
worth  five  times  as  much  as  It  was  when 
sold.  The  record  shows  that  this  enhanced 
value  has  been  due  in  large  measure,  if  not 
entire,  to  the  enterprise,  labor,  and  ezpendl- 
'  ture  of  the  purchasers.  In  opening  up  and 
building,  on  other  property  adjacent  thereto, 
an  attractive  suburban  addition  to  the  dty 
of  Richmond.  The  cause,  however,  of  this 
Inoreased  vulne  Is  wh(dly  Immaterial. 

This  court  has  repeatedly  held  that  **the 
right  of  an  Infant  to  show  cause  against  a  de- 
cree which  affects  his  interests,  after  he  ar- 
rives at  age.  must  be  limited  to  this  extent: 
To  show  cause  existing  at  the  rendition  of 
the  decree,  abA  not  such  as  arose  afterwards. 
If  the  decree  Is  sustained  and  Justified  by  the 
evidence  then  Introduced,  the  Infant  will  not 
be  allowed,  as  against  a  bona  fide  purchaser, 
to  go  out  of  the  record  to  show  that,  upon 
ftu!ts  and  events  aiding  subseQuent  to  the 
rendition  of  the  decree,  bis  Interests  were 
not  promoted  by  the  sale  of  his  real  estate. 
To  establish  a  contrary  doctrine  would,  in  ef- 
fect, defeat  the  very  object  of  the  law,  and 
effectually  prevent  the  sale  of  any  real  es- 
tate belonging  to  Infants."  Walker  v.  Page, 
21  Orat  630;  Durrett  v.  Davis.  24  Orat  302; 
ZIrlcle  V.  McCue,  SO  Orat  617. 

The  evidence  acted  upon  in  this  case  was 
abundant  to  JuatlQr  the  court  In  decreeing  a 
sale.  Indeed,  it  was  not  only  In  the  interest 
of  the  infants  to  sell,  but,  looking  at  It  In 
the  light  of  the  evidence  and  the  drcum* 
stances  then  surrounding  the  parties.  It  was 
necessary  to  protect  their  Inheritance  from 
waste  and  loss,  by  the  gradual  accumulation 


against  It  of  taxes  which  they  were  unable 
to  pay. 

FlnaJly,  it  Is  ui^ed  by  Mrs.  Lancaster,  aa 
ground  for  Invalidating  the  title  of  tbe  par- 
chasers,  that,  although  she  was  over  14  years 
of  age  at  the  time  the  suit  was  Instituted, 
yet,  as  a  matter  of  fact,  she  nevor  signed-  or 
swore  to  any  anewes. 

As  already  seen,  fu  answer  was  filed  1^ 
her  guardian  ad  litem  In  his  own  name,  and 
also  one  on  het  behalf;  and  It  further  ap- 
pears, on  the  tace  of  the  record,  that  a  joint 
answer  widi  her  brother  and  sister  was  tiled, 
signed  with  hrr  name,  and  sworn  to.  The 
evidence  discloseb  that  the  name  of  Mary 
B.  Hanes,  now  Mrs.  Lancaster,  was  signed 
to  tbe  personal  answer,  in  her  absence,  and 
by  her  mother,  and  that  It  was  never  swom 
to  by  Mrs.  Lancaster.  The  explanation  of 
this,  given  by  the  counsel  who  conducted  the 
suit.  Is  that  he  prepared  the  papers  at  his 
bouse,  and,  on  account  of  the  difllculty  of 
getting  good  pens  In  the  couutiy.  he  prepar- 
ed, as  was  his  custom,  the  ailldavlts.  and 
signed  his  name  to  them  as  commissioner 
In  chancery,  leaving  nothing  to  be  done  ex- 
cept to  attach  the  signature  of  the  party; 
that  when  he  went  to  the  Elanes  homestead, 
be  found  that  Mary  E.  Hanes  had  left  home 
a  few  days  before  for  West  Virginia;  that 
her  mother  proposed  to  sign  for  her;  that  he 
consented  to  this,  Intending  to  have  It  swom 
to  when  appellant  returned,  but  that.  In  con- 
sequence of  family  afflictions,  aod  many  dls- 
tractlons,  he  lost  sight  of  the  fact  that  she 
bad  not  awom  to  the  answer,  and  never  re- 
called It  until  this  suit  was  brought. 

Mrs.  Lancaster  was  as  fully  and  regularly 
a  party  to  the  cause  at  every  stage  of  the 
proceeding  as  an  Inftint  could  be.  Am  sucb 
the  court  treated  her,  and  disposed  of  her 
interest.  The  purchasers  examined  the  rec- 
ord, and  found  that  everything  was  apimrent 
to  give  the  court  toll  jurisdiction  for  the 
transfer  of  her  entire  title. 

It  fully  appears  that  Mrs.  Lancaster  knew 
all  about  the  pendency  of  tlHs  suit;  that  It 
was  broi^ht  at  her  earnest  solicitation;  that 
she  was  21  years  old  6  months  after  the 
suit  was  brought,  and  some  16  months  be- 
fore tbe  sale  was  made;  that,  during  all 
that  time,  she  was  fully  Informed  of  the  de- 
cree for  'sale  and  all  that  was  done.  When 
the  offer  for  the  land  was  received,  she  was 
consulted,  and  made  no  objection  to  Its  being 
accepted  and  reported  to  the  court  for  con- 
firmation. Hils  conduct  on  her  part  estops 
her  from  now  objecting  to  the  sale  upon  the 
ground  that  she  had  not  signed  and  swom 
to  her  answer.  She  ought  to  have  spoken 
at  a  time  when  innocent  parties  would  not 
have  been  prejudiced  thereby,  and  when,  in 
conscience,  she  ought  to  have  made  her  claim 
known,  not  having  done  so,  she  ought  to  be 
silent  now,  when  every  consideration  of  good 
conscience  requires  that  she  -should  be. 

In  Hill  V.  Woodward.  78  Ta.  TTS,  la  whlcb 
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the  record  showed  that  the  party  had  not 
been  served  with  process  at  all,  but  in  which 
the  party  had  stood  by  and  seen  the  property 
sold  without  making  objection  to  the  sale, 
the  court  uses  this  language:  "By  her  con- 
duct, as  disclosed  by  the  record,  the  appel- 
lant is  estopped  from  questioning  the  verity 
of  the  record.  Her  evident  Imowledge  of  the 
pendency  of  this  suit  and  Its  object,  her 
seeming  acquiescence,  and  her  delay  and  re- 
fusal to  speak,  though  not  served  with  no- 
tice in  the  regular  way,  makes  It  proper  for 
her  to  remain  silent,  now  that  others  have 
acquired  rights  while  she  was  standing  by  In 
silence.  If  not  In  actual  acquiescence.  It  was 
not  only  competent  for  her  to  speak  in  time 
and  be  made  a  party,  U  she  had  not  been, 
but  it  was  her  duty." 

I  have  endeavored  to  show  that,  upon  their 
merits,  the  objections  made  by  appellants  to 
the  title  of  the  purchasers  are  not  tenable, 
and  cannot  be  sustained;  but,  even  if  they 
were  well  founded,  they  cannot  operate  to 
the  prejudice  of  the  purchasers.  Inasmuch  as 
the  sale  was  made  more  than  six  months  aft- 
er the  date  of  the  decree  of  sale,  and  was 
duly  confirmed.  The  rights  of  the  parties  are 
now  fixed,  and  the  purchasers  fuUy  protected- 
by  section  3425  of  the  Code  which  provides 
as  follows:  "If  a  sale  of  property  be  made 
tinder  a  decree  or  order  of  court,  after  six 
months  from  the  date  thereof,  and  such  sale 
be  confirmed,  though  such  decree  or  order  be 
afterwards  set  aside,  the  title  of  the  pur- 
chaser at  SQch  sale  shall  not  be  affected 
thereby."  Cooper  v.  Hepburn,  15  Grat.  551; 
Dixon  T.  McCue,  21  Grat  380;  Qnesenberry 
v.  Barbour,  31  Grat  500;  Garland  v.  Pamp- 
lin.  82  Grat.  320. 

In  the  case  of  Cooper  T.  Hepburn,  where 
,a  purchaser  filed  his  petition  in  a  pending 
suit  to  have  his  purchase  set  aside  and  an- 
nulled upon  the -ground,  among  others,  that 
one  of  the  infant  defendants  was  over  14 
years  of  age  when  the  bill  was  filed,  and  had 
not  filed  an  answer,  Judge  Daniel,  In  dl8p<»- 
ing  of  that  irregularity  In  the  proceedings, 
says:  "The  most  be  [the  purchaser]  could. 
In  accordance  with  principles  repeatedly  an- 
nounced by  this  court,  properly  ask,  under 
the  circumstances,  was  tlmt  he  should  be 
protected  against  any  future  assertion  of 
claim  by  the  infant  over  14  years  of  age."  He 
then  proceeds  to  consider  whether  the  pur- 
chaser would  be  in  any  danger  by  leawMi  of 
the  failure  of  the  Infant  to  file  an  answer, 
and  holds  that  he  would  not  be;  that,  Inde* 
pendently  of  the  statute,  the  Infant  would 
not  be  allowed,  becanse  of  this  defect  in  the 
proceedings,  to  disturb  the  sale,  being  before 
the  court  by  guardian  ad  litem;  and  then 
adds:  "Be  this  as  It  may,  the  provisions  of 
the  statute  do,  I  think,  aflord  the  purchaser 
foil  protection." 

In  the  case  at  bar  the  appdlees  are  bona 
fide  purchasers  for  value,  and  this  effort  to 
Impeach  the  ralldltr  of  fbeir  title  Ulnstratoi 


the  wisdom  of  the  statute  they  inroke  for 
their  protection. 

There  Is  no  error  in  the  decree  appealed 
from»  and  It  Is  affirmed. 


(92  Va.  690) 
JONBS*  ADM'R  v.  JOKES'  ADM'B. 
(Supreme  Oonrt  of ^p|g«^^of  Tl^oia.  Feb. 

Wills—  CkiirsTitucTioK— Emakcipatioh  op  Slavs 
— KioBT  or  Fkho  Slats  to  Amhoitt  unusr 
Will  —  Laohbs  —  Limitatioitb  —  CoHTixoise 
Thcst. 

1.  A  codicil  recited,  "I  intended  to  give  my 
negro  man,  Bob,  his  freedom;  but,  in  writing  the 
foregoing  wiU,  it  escaped  me,"  and  provided  that, 
lf.be  was  not  willing  to  accept  freedom,  "I  wish 
my  brother  or  my  executors  to  dispose  of  him  at 
my  dgatb  in  such  a  way  as  to  secure  him  a  good 
SQd  oumane  master.  *  *  *  He  shall  have  the 
privilege  of  accepting  his  freedom  at  any  period 
of  his  life,  but  to  remain  with  my  brother,  and 

to  labor  as  a  slave  as  long  as  be  stays  in  tbe  « 
state."  Another  codicil  gave  the  negro  an  aq- 
nnity,  and  recited,  "I  have  given  bim  his  free- 
dom, and,  whether  he  accepto  it  or  not,  i  give 
hUn  this  annnity,  tn  addition  to  tbe  provisions 
in  my  will,  to  be  paid  him,  whether  free  or  not" 
Beld,  that  the  will  conferred  freedom,  and  that 
the  provisions  based  on  the  n^ro's  refusal  to  ac- 
cept it  were  void. 

2.  A  negro  to  whom  freedom  and  an  annnity 
were  given  by  his  master's  will,  probated  in  185tt, 
and  who  presented  a  claim  against  the  estate  for 
the  annuity  in  1878,  having  been  wrongfully 
kept  in  slavery  until  1865,  was  not  guilty  of 
laches. 

3.  Since  the  personal  representative  of  a  de- 
cedent is  a  trustee  of  a  continuiDg  trust  as  to  leg- 
atees or  distributees,  the  statute  of  limitations 
does  not  apply  to  a  claim  against  the  estate  in 
favor  of  a  negro  for  an  annuity  given  him,  in 
1856,  in  a  will  which  at  the  same  tune  made  him 
free. 

Appeal  from  drcolt  court  of  dty  of  E^er^ 
Icksbivg. 

Action  by  Sarah  A.  Waddy  against  Tbomaa 
W.  Waller,  as  administrator  of  the  estates  of 
Phnip  H.  Jones,  deceased,  and  Gabriel  Jones, 
deceased,  tor  an  aocoontlng.  Bob  Jones, 
claiming  an  annuity  from  the  estate  of  Philip 
H.  JoneB,  was  allowed  to  file  a  petition  In  the 
case,  and,  after  his  death,  J.  H.  Woolfolk.  as 
his  administrator,  was  substituted.  From  a 
Judgment  dismissing  the  petition,  Woolfolk,  as 
administrator,  appeals.  Reversed. 

A.  li.  Holladay,  for  appellant   Uaiye  & 
FltKbngh,  for  appellee^ 

BUCHANAN,  J.  The  controversy  in  this 
case  involves  tbe  construction  of  certain  pro- 
visions in  the  will  of  PhUIp  H.  Jones^  who 
died  in  the  year  185& 

It  Is  claimed  by  the  app^lants  that  the  ne- 
gro. Bob,  under  tbe  provisions  of  tbe  codicils 
to  the  will,  was  made  a  free  man,  and  entitled 
to  a  legacy  of  $50  annually  from  tbe  Ist  day 
of  December,  1856,  the  time  the  will  was  ad- 
mitted to  probate,  as  long  as  he  lived. 

If  he  acquired  any  rights  under  the  will, 
they  were  never  recognized  by  the  executor 
or  leBlAnary  l^tea,  ao  far  aa  the  record 
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shows.  /Since  1SG5  he  has  been  a  free  man. 
Whether  made  so  by  the  will  or  by  the  results 
of  the  Civil  War  of  1861-65  Is  Immaterial  In 
this  case,  except  so  far  as  It  affects  hla  lights 
to  the  annuity  heretofore  referred  to. 

If  the  will  did  not  make  him  a  free  man,  h6 
was  not  entitled  to  the  annuity,  as  a  slave 
could  not  take  a  legacy  under  a  wiU,  or  other- 
wise acquire  property. 

Since  his  right  to  the  annuity  depends  upon 
the  question  whether  or  not  he  was  emanci- 
pated by  the  will,  it  will  be  necessary,  to  con- 
strue its  prorlslons.  so  far  as  they  affect  this 
question. 

The  testator,  In  the  flrst  codicil,  says  that 
"1  intended  to  ^ve  my  negro  man,  Bob,  his 
freedom;  but,  in  writing  the  foregoing  will,  it 
escaped  me."  He  then  provides  that  "he 
[Bob]  may  elect  to  go  to  Liberia,  or  to  the 
state  of  Ohio,  and  to  be  removed  at  the  charge 
of  my  estate.  If  he  eleots  to  go  to  Ohio,  1 
wish  him  to  be  sent  to  the  neighborhood  in 
which  the  executors  of  the  late  William  Rag- 
land  settled  his  negroes.  I  wish  my  brother 
to  make  a  suitable  provision  for  him.  If  he 
should  not  be  willing  to  accept  his  freedom,  I 
wish  my  brother  or  my  executors  to  dispose 
of  bim  at  my  death  In  such  a  way  as  to  secure 
to  him  a  good  and  human  master,  and  to  be 
paid  annually  a  part  of  his  earnings.  Ue 
sbaU  have  the  privilege  of  accepting  his  free- 
dom at  any  period  of  his  life,  bat  to  remain 
with  my  brother  and  to  labor  as  «.  slave  as 
long  as  be  stays  In  the  state." 

In  the  third  codicil  he  states  that  his  man, 
Bob,  has  become  disabled,  and  gives  bim  an 
annuity  of  950  during  his  life,  and  provides 
how  it  shall  be  paid.  He  then  adds:  "I  have 
given  him  bla  freed<un,  and,  whether  he  ac- 
cepts It  or  not,  1  give  taim  this  annuls,  in 
addition  to  the  provisions  In  my  will,  to  be 
paid  him,  whether  free  or  not" 

In  construing  these  proviBions  of  the  will, 
we  have  as  a  guide,  not  only  the  language  of 
the  testator,  but  also  bis  declaration  of  what 
be  Intended  to  do  when  he  wrote  them,  and 
of  what  he  had  done  after  they  had  been  writ- 
ten. 

As  the  object  of  construction  Is  to  ascertain 
the  intention  of  the  testator,  his  declarations, 
when  contained  in  the  will,  of  what  he  In- 
tended to  do.  or  bad  done,  by  the  language 
used,  ought  to  control,  and  be  conclusive  of 
his  inteutlon,  unless  It  be  manifest  that  no 
such  construction  can  be  placed  upon  It 

In  Elder  v.  Elder,  4  Leigh,  252,  261,  Presi- 
dent Tucker  said:  '"However  or  by  whatever 
words  the  Intention  Is  expressed,  that  intention 
must  prevail;  for  there  is  no  prescribed  form 
In  which  the  benevolent  design  to  emancipate 
a  slave  is  required  to  be  expressed."  2  Minor, 
Inst.  (4th  Ed.)  1065. 

The  testator  having  declared,  before  he 
wrote  the  flrst  codicil,  that  he  Intended  to 
free  his  slave.  Bob,  and  having  declared,  as 
be  closed  the  third  codicil,  that  be  had  given 
him  his  freedun,  la  there  anything  hi  the  Ian* 


gnage  used  by  which  he  undertook  to  accom- 
plish that  end,  and  by  which  he  thought  ne 
had  accomplished  it,  which  wIU  prevent  the 
court  from  holding  that  such  was  his  Int^ 
tlon?  If  there  is  not,  then  It  is  clear  that  tht 
Intention  of  the  testator  was  to  manumit  bli 
slave. 

It  Is  dajmed  that  the  troe  construction  of 
the  language  used  was  to  give  Bob  his  right 
to  elect  to  be  free  or  to  remain  in  slav^, 
and,  not  being  able,  as  a  slave,  under  the  de- 
cisions In  the  cases  of  Bailey  v.  Poind^ter, 
14  Grat  182,  and  Williamson  v.  Goalter,  Id. 
394,  to  make  such  election,  the  provisions  of 
the  win  were  InoperatlTe,  and  be  continued  to 
be  a  slave. 

We  do  not  think  that  this  case  presents  the 
same  question  that  was  decided  in  those  cases; 
but,  if  it  did,  we  would  not  consider  those  de- 
cisions as  precluding  us  from  a  re-exam  Ina- 
tlon  of  that  question,  since  they  are  ifi  con- 
flict with  the  prior  decisions  of  this  court  dar- 
ing a  period  of  more  than  60  years,  were  de- 
cided by  a  bare  majority  of  the  court,  two 
Judges  dissenting  in  each  case,  and  are  so 
contrary  to  reason  and  to  Justice  that  we 
would  hesitate  long  before  we  would  hold  that 
a  slave  could  not  el^t  to  be  free  when  that 
right  was  given  him  by  his  owner. 

The  testator  had  the  power  to  manumit 
his  slave  or  to  continue  him  in  slavery,  but 
be  could  not  make  provisions  for  his  occu- 
pying an  intermediate  position  twtween 
freedom  and  slavery.  The  law  recognized 
no  such  condition,  and  the  courts  have  uni- 
formly declared  such  provisions  void.  If 
the  win  made  him  free,  conditions  limiting 
that  freedom  were  void.  If  It  did  not  make 
him  free,  but  gave  him  rights  which  a  slave 
could  not  exercise,  they  were  also  void. 

In  this  case,  after  the  testator  had  given 
the  slave  his  freedom,  as  he  thought  and 
intended,  he  adds:  "If  he  should  not  be 
willing  to  accept  his  freedom,  I  wish  mj 
brother  or  my  exeentora  to  dispose  of  him 
in  such  a  way  as  to  secure  to  him  a  good, 
human  master,  and  to  be  paid  anaualljr 
a  part  of  his  earnings.  He  shall  have  the 
privilege  of  accepting  bis  freedom  at  any 
period  of  his  life,  but  to  remain  with  my 
brother  and  labor  as  a  slave  as  long  as  he 
stays  In  the  state."  It  Is  apparent,  from  the 
provisions  quoted,  that  the  testator  did  not 
intend  that  his  man,  Bob,  should  contlnae 
to  be  a  slave  after  bis  (the  testator's)  death. 
On  thecontrary,  if  he  was  nn  willing  toaccept 
the  freedom  which  had  been  given  him,  the 
testator  directed  his  brother  or  his  execu- 
tors to  dispose  of  him  in  such  a  way  as  to 
secure  to  bim  a  good  and  human  master, 
and  to  see  that  he  was  paid  annually  a  part 
of  his  earnings.  By  this  provision  it  is 
clear  that  there  was  no  authority  given 
them  to  sell  bim,  for  his  earulngs,  as  well 
as  himself,  would  be  the  property  of  the 
new  ovner,  and  they  wonld  have  no  con 
trol  oyer  either.  The  next  sratoice  In  tbt 
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wUl  shows  bUH  more  clearly  that  the  testa- 
tor did  not  Intend  that  he  shotild  be  sold, 
nor  be  the  property  of  any  one,  for  It  pro- 
Tides  that  he  shall  have  the  privilege  of  ac- 
cepting hts  freedom  at  any  period  of  his 
life,  "but  to  remain  with  bis  brother  and 
labor  as  [not  "be"]  a  slave  as  long  as  he 
lives,  and  to  receive  from  his  brother  a  part 
of  his  earnings."  Neither  of  these  provi- 
BloiiB  gave  the  brother  or  the  executors  any 
property  in  him.  They  were  clothed  with 
certain  powers  over  him,  and  certain  duties 
to  him  were  imposed  upon  them;  bat  the 
powers  given  were  not  those  of  ownership, 
nor  were  the  duties  Imposed  socta  as  a 
slave  could  enforce. 

In  the  case  of  Osborne  v.  Taylor,  12  Grat. 
117,  the  provisions  of  the  will  were  very 
similar  to  those  we  are  now  considering. 
Tbe  will  In  that  case  contained  the  follow- 
ing clause: 

"At  the  death  of  Mrs.  Caroline  M.  R.  John- 
eon,  it  Is  my  further  will  and  direction  that 
the  slaves  embracea  In  this  item  be  emanci- 
pated, and  one-fourth  of  the  property  which 
Mrs.  Johnson  may  not  dispose  of  at  her 
death,  as  required  In  Item  6,  be  distributed 
among  them  as  may  b$  deemed  most  equi- 
table by  my  executors.  But  should  a  part 
or  me  whole  of  the  negroes  prefer  remain- 
ing In  tbe  state,  they  can  do  so  by  choosing 
masters  to  serve  during  the  life  of  the  per- 
son o^  persons  chosen,  at  the  death  of  whom 
they  shall '  have  the  option  of  freedom  or 
slavery  by  making  a  second  choice." 

In  that  case  it  was  Insisted  that  the  slaves 
were  left  In  a  condition  of  slavery  at  tlie 
death  of  Mrs.  Johnson,  and  that,  until  they 
elected  to  be  free,  they  continued  to  be 
slaves.  The  court,  in  reply  to  that  conten* 
Hon,  said:  "This  part  of  the  objection  is 
founded  upon  a  misapprehension  of  tbe  will. 
The  counsel  construe  the  will  as  directing 
tha''  the  slaves  shall  remain  such  Until  they 
elect  to  become  free;  whereas,  the  will,  in 
a  substantive  clause,  distinctly  manamlts 
them,  and  afterwards.  In  another  clause, 
gives  them  the  election  to  remain  In  tbe 
state,  in  a  condition  Intermediate  between 
slavery  and  freedom.  The  latter  alternative 
Is  against  the  settled  policy  of  tbe  law,  and 
has  no  effect  Forward's  Adm'r  v.  Thames, 
9  Grat  537."  Judge  Allen,  who  delivered 
the  opinion  of  the  majority  of  the  coart  In 
Williamson  v.  Coalter,  14  Grat  at  page  401, 
in  commenting  upon  the -decision  in  the  case 
of  Osborne  v.  Taylor  and  distinguishing  It 
from  the  case  he  was  then  considering,  said: 
**Bvit  I  do  not  entetlain  any  doubt  as  to  the 
correctness  of  the  construction  placed  upon 
tbe  clause  of  tbe  will  then  under  considera- 
tion. It  conferred  absolute  freedom,  with  a 
bequest  of  property  to  them;  and  then  a 
piDVislon  was  Inserted  amounting.  In  fact, 
to  no  more  than  a  suggestion  of  a  mode 
which  the  negroes,  if  they  preferred  re- 
maining In  the  state,  conld  do  so,  by  choos- 
ing, not  owners,  bat  masters  to  serve  dur- 
T.248.E.no.3— 17 


Ing  life,  and  at  the  death  of  the  master  they 
Were  to  have  the  option  of  freedom  or 
slavery  by  making  a  second  choice.  The 
absolute  property  was  vested  in  no  one. 
It  was  not  contemplated  that  the  slaves  pre- 
ferring to  remain  should  remain  the  prop- 
er^ of  the  testator's  estate.  The  masters, 
to  be  successively  chosen,  were  to  have 
but  a  limited  Interest  They  could  neither 
sell  nor  bequeath  them,  bat  In  considera- 
tion of  service,  were  to  support  and  pro- 
tect them.  This  was  a  qualified  condition 
of  slavery  which  the  testator  could  not  cre- 
ate, nor  could  tbe  slaves  do  so  by  any  elec- 
tion on  their  part  The  testator  Intended  to 
emancipate,  to  extinguish  all  property  In 
them  as  slaves,  but  suggested  an  option, 
which  was  merely  nugatory  after  freedom 
attached." 

We  are  of  opinion  that  the  testator  In  the 
case  at  bar  intended  to  and  did  emancipate 
his  slave.  Bob,  and  that  the  subsequent  pro- 
visions of  his  will,  by  which  he  sought  to  - 
create  for  him  a  condition  Intermediate  be- 
tween freedom  and  slavery,  if  he  refused  to 
accept  his  freedom,  were  void,  and  In  no  wise 
affected  the  bequest  of  freedom. 

It  is  claimed,  however,  by  the  aro^Uee, 
that  the  party  claiming  the  annuity  In  this 
cause  has  not  shown  that  he  was  the  slave, 
Bob,  to  whom  It  was  given;  and.  If  he  were 
the  same  person,  he  Is  not  entitled  to  recover, 
liecBUBe  of  bis  laches  In  asserting  his  claim, 
and  because  It  is  barred  by  the  statute  of 
limitations. 

The  creditors  of  Gabriel  Jones,  after  his 
death.  Instituted  suit  against  his '  personal 
representative  and  the  personal  representa- 
tive of  Philip  H.  Jones,  deceased,  and  others  ■ 
for  the  administration,  among  other  things, 
of  tbe  two  estates.  This  suit  was  instituted 
In  April,  1878. 

In  November  of  the  same  year  Bob  Jones 
filed  a  petition  in  that  cause,  alleging  tluit  be 
was  the  Bob  mentioned  In  tbe  will;  that  he 
was  entlUed  to  the  annuity  of  950  from  De- 
cember 1,  1856,  the  time  the  will  was  admit- 
ted to  probate;  that  he  was  manumitted  by 
the  will,  but  had  no  opportunity  or  power  to 
become  actually  free  until  after  the  thir- 
teenth amendment  to  the  constitution  of  the 
United  States  was  adopted;  that  he  had  r^ 
celved  no  part  of  his  annuity,  and  asked  for 
Its  payment 

The  case  seems  to  have  progressed  very 
slowly.  In  May.  18S5,  however,  the  commis- 
sioner of  the  court,  to  whom  the  former  ac- 
count taken  in  tbe  case  bad  been  recommit- 
ted, tnade  his  report  la  which  he  stated  tbatv 
"before  the  creditors  of  Gabriel  Jones,  de- 
ceased, were  entitled  to  anything  from  the 
estate  of  PhDlp  H.  ^ones,  all  debts  and  de- 
mands outstanding  against  the  last-named 
estate  should  be  paid."  And  then  addss 
"And  there  Is  one  claim  against  siUd  estate 
which  has  never  been  adjusted,  namely,  the 
claim  of  Bob  Jones  to  an  annuity  of  f50  pel 
annum  under  PhlHp  H.  Jones'  will    It  \s 
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not  here  necessary  that  yonr  commlssioaer 
should  give  a  statement  of  the  facta  In  the 
case,  as  they  are  fully  set  out  in  Bob's  peti- 
tion, and  the  note  of  argument  filed  by  his 
counsel  in  the  case.  Bob  was  a  negro  slave, 
who  was  the  property  of  Philip  H.  Jones." 

In  May,  1890,  Bob  having  died,  his  adminis- 
trator filed  his  petition,  setting  out  the  fact 
tfiat  his  decedent  had  died,  and  containing 
substantially  the  same  allegations  that  were 
contained  In  the  petition  filed  by  Bob  him- 
self. To  this  the  administrator  of  Philip  H. 
Jones  filed  his  answer,  denying  the  allega^ 
tlons  of  the  petition,  and  pleaded  the  statute 
of  limitations. 

The  statute  of  limitations  cannot  be  relied 
upon  to  defeat  this  legacy.  The  personal 
representative  of  a  decedent  Is  deemed  a 
trustee,  exercising  a  continuing  trust  as  to 
the  legatees  and  distributees  of  bis  dece- 
dent's estate.  In  sucb  cases  the  statute  of 
limitations  has  no  appticatlon.  Leake  v. 
Leake,  75  Va.  792,  802. 

Such  fiduciary  can,  however,  rely  upon  the 
staleness  of  the  demand,  or  upon  any  pre- 
sumption of  payment  or  satisfaction  arising 
from  lapse  of  time.  But  there  is  nothing  in 
this  case  to  prevent  the  legatee  from  assert- 
ing his  claim.  He  was  kept  In  slavery,  and 
deprived  of  both  bis  freedom  and  the  bequest 
to  which  he  was  entitled,  until  the  year  1SU5. 
The  stay  law  was  In  existence  until  the  Ist 
day  of  January,  18G9.  His  petition  was  filed 
In  the  year  1878  tn  this  suit,  which  was  In- 
stituted, In  part,  for  the  purpose  of  settling 
up  the  estates  from  which  his  annuity  was 
due. 

Neither  Is  there  any  doubt,  upon  the  whole 
record,  that  the  petitioner.  Bob  Jones,  was 
the  man.  Bob,  who  was  emancipated  by  the 
testator.  Commissioner  Anderson  had  re- 
ported, in  1886,  that  Bob,  the  petitioner,  was 
the  slave  of  the  testator,  and  that  his  annuity 
had  never  been  adjusted.  This  report,  ex- 
cept in  certain  [>articulars  which  do  not  af- 
fect this  question,  was  confirmed  by  the 
court  In  18SQ. 

The  only  question  that  seems  to  have  been 
really  controverted  In  the  court  below  was 
the  question  of  law  Involved  in  the  construc- 
tion of  the  provisions  of  the  will.  The  facts 
found  by  the  administrator's  report  as  to 
Bob's  identity  seem  to  have  been  acquiesced 
in  in  that  court,  nor  are  they  very  earnestly 
controverted  here.  We  think  that  the  rec- 
ord shows  clearly  the  identity  of  the  peti- 
tioner. 

The  petition  of  the  children  of  Bob  Jones 
was  properly  dismissed.  The  sum  directed 
to  be  set  apart  by  the  last  codicil  of  the  will 
of  Philip  H.  Jones  to  secnre  their  father's 
annuity  was  not  given  to  them,  after  their 
father's  death,  as  they  claim,  but  was  given 
to  the  children  of  Charles  S.  Jones. 

The  decree  of  the  circuit  court,  in  so  far  as 
it  dismissed  the  petition  of  the  children  of 
Bob  Jones,  must  be  affirmed,  but,  in  so  far  as 
it  dismissed  the  petition  of  Bob  Jones  and 


the  petition  of  his  administrator.  It  must  be 
reversed,  and  this  court  will  enter  such  de> 
cree  as  that  court  ought  to  hare  entered. 


Ca  Ta.  581) 

HALSBY  V.  MONTBIRO. 

(Supreme  Court  of  Appeals  of  Virginia.  Feb. 
IB.  1S96.) 

BbOUB— AOTBOBITI   TO  SlOIT  COITTRAOT— TbRMB 

or  S&iii  AcTHoBiSBD— Uhaothokubd 

CONTBAOT— RaTIFIOATIOIT. 

L  A  real-i>6tate  broker  anthorized  to  "Ustf* 
and  "place"  property  on  commission  has  no  an- 
thority  to  sign  a  contract  of  sate. 

2.  Authority  to  sell  land  at  $16  per  acre,  for 
one-third  cash,  and  balance  in  1,  2,  and  3  years, 
or  for  $10,000  cash,  is  not  complied  with  by  a 
sale  by  the  terms  of  which  the  vendee  pays  S5 
cash,  and  balance  of  one-third  the  price  in  60 
days,  and  balance  of  the  price  in  36  months. 

3.  Keal-estste  brokers  authorized  by  letter 
to  place  land  at  $16  per  acre  (which  at  that  price 
would  bring  $11,717)  for  one-third  cash,  and  bal- 
ance in  1,  2.  and  3  years,  or  for  $1U,0UU  cash, 
wrote  their  principal  that  they  had  sold  for  $10,- 
000,  one-fourth  cash,  "balance  in  three  years," 
in  accordance  with  instructions,  except  that  the 
terms  were  slightly  changed,  and  that,  to  make 
the  sale,  they  had  taken  a  part  interest  The 
principal  offt^red  lo  accept  if  one-third  cash  was 
paid.  The  agents  subsequently  wrote  that  the 
vendee  bad  consented  to  pay  one-third  cash,  "bal- 
ance in  thrte  fears."  and  that  they  had  closed 
the  sale,  and  signed  the  agreement  as  his  agents; 
but  neither  sent  a  copy  of  the  contract,  gave  the 
vendee's  name,  nor  the  extent  of  their  own  inter- 
est. The  contraa  showed  that  one-third  the 
price  was  payable  $5  Cash,  balance  in  60  days, 
and  balance  of  the  purchase  price  In  3iS  months. 
Held  no  ratification  by  the  principal  of  the  con- 
tract of  sale. 

Appeal  from  drcnlt  court,  Henrico  county. 

Action  by  A.  Monteiro  against  J.  M.  Halsey 
for  specific  performance  of  a  contract  From 
a  decree  for  plaintiff,  defendant  appeals.  Be> 

versed. 

Marye  &  Fitzhugh,  for  appellant.  A.  G. 
Bby,  for  appellee. 

RIELT.  J.  The  appeUee  filed  his  blU  to 
compel  the  appellant  specifically  to  perform 
an  alleged  contract  In  writing  for  the  sale  of 
the  latter's  land.  The  contract  purports  to 
have  been  made  on  behalf  of  the  appellant 
by  M.  C.  Staples  &  Co.,  real-estate  agents, 
who  sought  to  sustain  it  as  against  their  prln- 
ciiHLl,  and  Insisted  upon  their  authority  to 
bind  him.  He  denied  their  authority  to  bind 
him,  and  likewise  the  claim  of  the  appellee 
to  have  specific  performance  of  the  alleged 
contract.  The  burden  was  upon  the  appellee 
to  prove  against  the  appellant  a  valid  and 
binding  contract.  The  agreement  In  writing 
of  March  15,  1887,  by  which  J.  M.  Halsey. 
the  appellant,  placed  his  land  in  the  bands  of 
Staples  &  Co.,  for  sale,  prescribed  no  time 
within  which  It  was  to  remain  In  force,  but 
in  this  respect  was  wholly  indefinite.  Halsey 
testified  that  It  was  the  understanding  he- 
tween  them  and  himself  that  it  was  to  con- 
tinue for  one  year,  and  this  was  not  st>ecific- 
ally  denied  by  them  In  their  testimony.  His 
letter  to  them  of  February  12,  ISOl,  in  which. 
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after  stating  tbat  he  bad  offered  faU  farm  for 
sale  through  them  for  a  year,  he  authorizes 
them  to  list  it  for  sale  for  the  next  12  months 
upon  new  and  different  terms,  and  their  sub- 
sequent conduct,  explicable  only  upon  the  the- 
ory that  they  accepted  the  new  authority, 
confirm  hla  understanding  of  the  previous 
agreement.  But,  whether  It  had  expired  by 
limitation  or  not,  the  evidence  leaves  no  doubt 
but  that  it  was  superseded  by  the  new  agree- 
ment and  was  thereafter  without  any  force 
or  effect  The  only  authority  possessed  by 
Staples  &  Co,  to  represent  Ualsey  In  the  sale 
of  his  land  at  the  time  they  negotiated  the 
sale  of  it  to  the  appellee  was  contained  in  the 
letter  of  February  12, 1891,  referred  to  above, 
which  is  as  foUows:  "Mitchells'  Sta..  Feby. 
12.  1801.  Messrs.  Manning  C.  Staples  &  Co., 
Richmond,  Va.— <SeDts:  Your  favor  of  the  5th 
Inst  received;  contents  noted.  In  reply,  will 
say  I  must  decline  the  offer  to  trade  my  farm 
for  the  houses  with  a  mortgage  of  $4,000. 
Real  estate  is  advancing,  and  X  have  offered 
my  farm  through  you  at  extremely  low  rates 
for  a  year,  hoping  to  make  a  sale.  You  may 
list  It  for  twelve  months  next  on  the  follow- 
ing terms:  732^4  acres,  at  f  16.00  per  acre, 
payable  as  follows:  H  cash;  balance  In  1,  2, 
and  3  years;  or  I  will  take  $10,000  cash.  I 
will  allow  you  a  liberal  commission  if  you  can 
place  the  farm.  Moat  truly  yoon,  &Ch  J. 
Morton  Halsey." 

A  real-estate  broker  or  agent  Is  defined  to 
be  one  who  negotiates  the  sale  of  real  prop- 
erty. His  business  generally  Is  only  to  find  a 
purchaser  who  Is  willing  to  buy  the  land  upon 
the  terms  fixed  by  the  owner.  He  has  no 
antfaority  to  bind  his  principal  by  signing  a 
contract  of  sale.  A  sale  of  real  estate  In- 
volves the  adjustment  of  many  matters  be- 
sides fixing  the  price.  The  delivery  of  the 
possession  has  to  be  settled;  generally,  the 
title  to  be  examined;  and  the  conveyance, 
with  its  covenants,  to  be  agreed  upon  and  ex- 
ecuted by  the  owner,— all  of  which  require 
conference  and  time  for  their  completion. 
They  are  for  the  determination  of  the  owner, 
and  do  npt  pertain  to  the  duties,  and  are  not 
within  the  authority,  of  a  real-estate  agent 
For  obvious  reasons,  therefore,  the  law  wise- 
ly withholds  from  him  any  Implied  authority 
to  sign  a  contract  of  sale  In  behalf  of  his  prln- 
dpaL  3  Walt  Act  &  Def.  286-87;  Davis  v. 
Gordon,  87  Va.  666,  13  S.  E.  35;  Kramer  \fc 
Blair,  88  Va.  456,  13  S,  E.  914;  Force  v. 
Dutcher,  18  N.  J.  Eq.  401;  Morris  v.  Ruddy, 
20  N.  J.  Eq.  236;  Duffy  v.  Hobaon,  ■«)  Cal. 
240;  and  Grant  v.  Ede,  85  CaL  418,  24  Fac 
880. 

A  simple  Inspection  of  the  aforesaid  letter 
BbowB  that  it  omy  empowered  Staples  &  Co. 
to  find  a  purchaser  for  the  land.  They  are 
anthorlzed  to  "list"  it  for  12  months,  and 
are  informed  that  a  liberal  commission  will 
be  allowed  them  if  they  can  "place  the  farm." 
No  power  whatever  is  conferred  upon  them 
to  sign  a  contract  of  sale.  There  is  not  a 
vnggestion  of  such  authority.   Nor  was  the 


sale  even  effected  In  accordance  with  such 
authority  as  was  Intrusted  to  them  by  their 
principal.  The  price  at  which  they  were  em- 
powered to  sell  the  land  was  $16  per  acre, 
making  the  aggregate  amount  for  the  732^ 
acres  $11,717,  payable  one-third  cash,  and 
the  residue  on  a  credit  of  one,  two,  and  three 
years;  or  $10,000  cash.  On  March  20.  1891. 
they  wrote  and  informed  him  tbat  they  bad 
"sold  his  farm  for  $10,000,  ^4  cash,  and  the 
balance  in  three  years,"  and  added:  "The 
price  Is  in  accordance  with  your  InstructlonB 
to  us  in  your  letter  of  last  month,  only  we 
altered  your  terms  a  little;  •  •  •  and  In 
fact  to  make  this  sale,  we  had  to  tell  the 
purchaser  that  we  would  take  a  small  Inter- 
est in  the  purchase,  to  which  we  suppose 
you  have  no  objections,  acting  as  your  agenta 
in  the  sale  of  the  land."  Halsey  telegraphed 
in  reply:  "Will  accept  terms  offered,  provid- 
ed one-third  casn  is  paid."  On  receipt  of  his 
telegram,  they  urged  him  by  telegram  and 
letter  to  accept  one-fourth  cash;  but  on  the 
next  day  they  wrote  to  him  as  follows: 
"Since  writing  you  and  telegraphing  you  on 
yesterday,  we  have  gotten  the  party  to  con- 
sent to  pay  the  ^  cash,  and  balance  In  three 
years,  and  we  have  closed  the  sale,  and 
signed  the  agreement  as  your  agents."  They 
did  not  however,  transmit  to  him  the  con- 
tract or  a  copy  of  It;  nor  did  they  inform  him 
who  was  the  purchaser,  or  the  extent  of 
their  interest  m  the  purchase,  bat  withheld 
both  from  him.  And  when  the  contract  of 
sale,  which  they  executed  in  his  name,  was 
exhibited  by  them.  It  disclosed  the  fact  that 
the  sale  was  not  made  by  them  for  one-third 
cash,  but  with  the  exception  of  the  payment 
of  five  dollars,  the  appellee  was  given  60 
days  within  which  to  comply  with  the  terms 
of  sale.  It  also  disclosed  the  further  (act 
tbat  the  residue  of  the  purchase  money  was 
made  payable  in  36  months.  The  letter  of 
February  12,  1891,  prescribed  that  the  terms 
of  sate  should  be  one-third  cash,  and  the 
residue  In  1,  2,  and  3  years.  He  was  urged 
by  Staples  &  Co.,  when  negotiating  the  sale 
to  the  -appellee,  to  accept  one-fourth  cash. 
This  he  peremptorily  declined  to  do.  When 
they  notified  him  they  had  sold  the  land,  they 
Informed  him  that  the  sale  was  for  one-third 
cash,  when  In  reality  the  purchasCT  was 
given  60  days  within  which  to  pay  It;  and, 
Instead  of  the  residue  of  the  purchase  money 
being  payable  in  Installments  at  1,  2,  and  3 
years,  the  whole  was  deferred  for  3  years. 
In  De  Sollar  v.  Hanscome,  158  U.  S.  216,  15 
Sup.  Ct  816,  It  was  held  that  an  agreement 
for  the  sale  of  real  estate  signed  by  the  agent 
for  his  principal  was  not  within  the  scope  of 
the  authority  given  to  him,  where  be  was  au- 
thorized to  sell  for  $5,000,  one-half  cash,  and 
the  balance  on  time,  and  he  sold  for  $5,000, 
$2  cash,  $2,300  in  three  weeks,  and  the  bal- 
ance on  time.  And  so  authority.  In  the  case 
at  bar,  to  sell  for  one-third  cash,  was  not 
satisfied  by  an  agreement  to  pay  within  60 
days.   And  equally  without  authority  was 
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the  poitponement  of  the  whole  of  the  credit 
paymeutB  until  the  opintion  of  three  Tears, 
when  the  authority  of  the  asent  qtedfied 
that  th^  should  be  paid  In  one,  two,  and 
three  years. 

But  even  If  Staplea  &  Co.  had  been  em- 
powered  as  agents  for  Halsey  to  sign  a  con- 
tract for  the  sale  of  his  land,  becoming  Joint 
purchasers  with  the  appellee,  they  could  not 
have  done  so  In  this  Instance  so  as  to  bind 
him.  The  relation  between  principal  and 
agent  is  one  oi  trust  and  confldmce,  and  tbe 
law  exacts  of  the  agent  the  utmost  good 
faith  towards  his  principal.  It  la  a  general 
rule  that  an  agent  cannot  become  the  por^ 
chaser  of  the  property  of  his  prlndpaL  If  he 
-may  do  so  at  all.  it  mudt  be  when  there 
has  been  no  concealment  or  deception  on  the 
part  of  the  agent,  and  after  he  has  dlMdosed 
all  the  CBcts  omceming  ibe  Interest  he  is 
to  take  in  the  purchasR,  so  that  bis  priiH 
Clpal  may  act  wltn  full  knowledge.  Where 
duty  and  Intnvst  conflict,  the  law  forbids. 
The  position  of  seller  and  buyer  are  antag- 
onistic. It  Is  the  Interest  of  the  owner  to 
sell  for  aa  high  a  price  as  he  telrly  can,  and 
of  the  {wrchaser  to  buy  as  low  as  be  may. 
So  the  duty  of  the  agent  to  (rt>taln  the  high- 
est price  t<x  blB  principal  conflicts  with  his 
own  Interest  to  get  the  property  for  as  lit- 
tle as  possible.  An  agent  cannot  therefore 
so  act  as  to  bind  his  principal  when  the 
agent  has  an  advarse  interest  In  himself. 
Story,  Ag.  SS  210.  2U;  Cook  t.  UlU  Co., 
43  Wis.  433;  Torrey  v.  Bank,  9  Paige,  019; 
and  Smith  t.  Townseud,  100  Mass.  500.  The 
letter  of  Staples  &  Co.  of  Uarcb  20,  1891,  in 
which  they  Infonned  Halsey  that  they  bad 
sold  his  farm,  was,  to  say  the  least,  reason- 
ably calculated  upon  its  face  to  mislead  hfm. 
It  announced  that  the  sale  was  for  one- 
fourth  cash,  instead  of  one-third,  as  required 
by  his  letter  of  February  12,  1891.  It  fui^ 
ther  stated  tiiat  the  p.-ice  was  In  accord- 
ance with  the  instructions  contained  in  his 
said  letter,  only  thai  they  bad  "altered  your 
[his]  terms  a  little,"  The  conetualon  from 
this  was  natural  and  reasonable  that  the  al- 
teration In  the  terms  consisted  in  making  the 
cash  payment  one-fourth  Instead  of  one- 
third.  It  stated  that  tbe  balance  was  to  be 
paid  *in  three  yeara,"  which,  knowing  tbe 
terms  of  credit  he  had  jvescribed.  It  was  nat- 
ural for -him  to  construe  to  mean  in  install- 
ments,—all  layable  within  three  years.  And 
such  was  the  construction  he  placed  upon 
their  letter.  He  states  posltlTely,  in  his  dep- 
osition given  In  the  ease,  that  if  he  had 
not  so  ctmstrued  their  letter,  and  bad  under- 
stood that  tbe  payment  of  tWo-UUrds  of  the 
whole  purchase  mtmer  waa  to  be  deferred 
for  three  years,  he  would  never  have  enters 
tained  their  proposition  of  sale.  Under  these 
circumstances,  there  covid  be  no  valid  rat- 
ification of  the  ctmtract  of  aale  of  March  27, 
1801,  so  as  to  bind  him  for  Its  spedflc  per- 
tormanoe.  The  contract  was  not  one  they 
were  authorized  to  make,  and  the  ratlflcatliHi 


of  an  Quautborteed  contract.  In  order  to  be 
effectual  and  obllgatoiy,  miut  be  shown  to 
have  been  made  with  a  fnU  knowledge  of  afl 
essential  facts  connected  with  the  transac- 
tion to  which  It  relates.  To  be  a  valid  ratia- 
catlon,  the  principal  must  not  hare  labored 
under  a  mistake  or  mls^nwehenidon  of  the 
real  nature  of  the  faets^  or  had  reasonaUe 
ground  for  such  mistake  or  misapprehension. 
Dickinsm  v.  Conway,  12  Allen,  487;  Gombs 
V.  Scott  Id.  403,  and  Dean  v.  Bassett.  67 
Gal.  640.  "No  doctrine  Is  better  settled,  both 
upon  principle  and  anthwlty,  than  this,"  said 
Judge  Storr  In  Owings  v  HrJl,  9  Pet  O07. 
"that  the  ratification  of  an  act  of  an  agent, 
previously  nnanthortied,  must,  in  order  ta 
bind  the  principal,  be  with  full  knowledge 
of  all  the  material  fncta.  If, tbe  material 
facts  be  dther  snpiveiaed  or  unknown,  the 
ratification  is  treated  at  Invalid,  because 
founded  In  mistake  or  Crand."  It  Is  plain 
that  any  supposed  ratification  by  the  appel- 
lant of  the  contract  ot  sale  in  this  case  was 
made  In  Ignwance  and  under  a  mistake  of 
the  real  facte  relative  to  it,  and  that  his 
mistake  was  caused  bv  the  deceptive  letters 
of  his  agents,  whc  eOpinesBed  tbe  real  facta. 
Instead  of  making  that  full  and  f^lr  dis- 
closure that  the  law  exacts  of  an  agent  to 
his  prindpaL  A  real-estate  agent  Is  not  a 
g^eral  agent,  but  a  special  agent,  acting 
under  a  limited  power.  Be  must  pursue  his 
instructions,  and  act  within  tbe  scope  of  his 
limited  power;  not  exceed  nor  deviate  from 
it  He  wbo  deals  with  him.  If  the  agent  ex- 
ceeds or  deviates  from  Us  authority,  deals 
with  him  at  his  peiiL  He  canmM  In  aoch 
case  hold  the  principal  bound,  unless  there 
has  been  an  Intelligent  ratification  of  the 
unauthorized  act  of  the  agent,  free  from  mis- 
take or  fraud.  Story,  Ag.  1  120;  Blair  t. 
Sheridan,  86  Va.  527,  10  a  B.  414;  Davis  v. 
Gordon,  87  Va.  SfiO,  13  8.  E.  85;  and  Kramer 
T.  Blab-,  88  Va.  466.  13  S.  B.  014. 

The  specific  performance  of  a  ctmtraet  Is 
not  a  matter  of  absolute  ri^c  but  rests  in 
a  sound,  judicial  discretion.  This  is  a  prln- 
dple  of  equity  Jurisprudence  settled  by  a 
long  course  of  decisions.  Tbe  contract,  to  be 
specifically  oiforeed,  must  be  equitable,  and 
free  from  fraud,  misapprehension,  or  mis- 
take. And,  when  specific  performance  Is 
sought  of  a  contract  made  with  an  agent; 
the  agency  must  be  established  by  clear,  ca>> 
tain,  and  specific  ivoof.  Blair  v.  Sherh^n, 
86  Va.  527,  10  S.  B.  414;  and  Simmons  v. 
Kramer,  88  Va.  411.  13  S.  B.  002.  Bquallj 
dear  and  aatiaftictory  must  be  the  proof  of 
the  ratification  1^  the  principal,  with  full 
knowledge  of  all  tb^  matenal  facts,  of  the 
unauthorized  contract  made  by  his  agent; 
otherwise,  the  enforcement  of  the  contmct 
would  be  ineqnitsble,  and  equity  will  not 
decree  specific  performance  when  It  would 
be  Inequitable  to  do  so.  Wat.  Spec.  PerfL 
I  6;  Steams  v.  Be<Aham,  81  Grat  879;  Aver- 
ett  V.  Lipscombe,  76  Va.  404;  Fishbnme 
Ferguson,  80  Va.  821.  7  8.  B.  861;  and  Gri> 
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de  T.  Sntherland,  88  Va.  S81,  14  S.  B.  382. 
In  Kerr,  Fraud  &  U.  p.  411,  the  doctrine  1« 
tbna  stated:  "A  conn  of  eqalty  wUl,  how- 
evee.  In  many  cases,  refuse  to  grant  a  plain- 
tiff the  peculiar  remedy  of  qteclfle  pertorra- 
moce  of  a  contraet  whlcb  the  defendant  bas 
entered  Into  under  a  mistake,  althoniA  tbe 
^alntlff  was.  not  privy  lo  the  mlatake  or  Im- 
pleated  In  Its  orliEln.  A  man  who  seeks  to 
take  adrantage  of  the  plain  mistake  of  an- 
other cannot  come  to  a  court  of  equity  to 
assist  him  in  doing  so,  but  must  rest  satis- 
fied with  the  remedies  which  a  court  of  law 
will  giro  him.  A  court  of  equity  will  not 
enforce  spedfic  performance  of  an  agree- 
ment more  favorable  to  one  par^  than  the 
oOier,  and  InvolTlng  hardship  upon  Urn,  If 
there  be  reasonable  grounds  for  doubting 
whether  he  entered  taito  It  with  a  knowledge 
of  its  nature  and  consequences.  The  court 
will  not  oompd  a  man  specifically  to  per- 
form a  contract  which  he  never  Intended  to 
enter  Inlo,  or  which  he  would  not  have  en- 
tered into  bad  Itp  true  effect  been  understood. 
If  the  description  of  the  property,  the  sub- 
ject-matter of  Uie  sale,  or  the  terms  ct  the 
contract,  are  ambiguous,  so  that  one  party 
may  have  reasonaUy  made  a  mistake  as  to 
the  sabject-matter  or  the  terms  of  tbe  con- 
tract, or  may  hare  reasonably  put  a  differ- 
ent constroctlon  on  die  contract  from  that 
which  was  contouplated  by  the  other,  the 
court  will  not  assist  either  of  them  In  en- 
forcing the  contract  against  the  other."  This 
is  clearly  a  case  in  which.  In  view  of  tbe 
well-settled  principles  and  maxims  of  equity, 
It  would  be  inequitable  to  grant  the  rtilef 
asked. 

For  the  for^^ng  reasons,  the  decree  of  the 
dreoit  court  must  be  leversed.  and  the  bill 
■of  the  complkinant  dismissed. 


CHAPMAN  V.  JEWBTT. 
^iqtreme  Court  ot 2^P^^  °^  Virginia.  Feb. 

Aotbmmtt  to  Bell  ^a.sd — Cohtbacv  to  Cortst. 

Veihal.  sathoritr  to  sell  land  confers  no 
power  to  execute  a  contract  to  convey. 

Brror  to  circuit  court,  Obesterfleld  county. 

AfTtlon  tt  unlawful  entry  and  detainer  by 
Mary  Jewett  against  William  Chapman. 
There  was  a  Judgment  for  plaintiff,  and  de- 
foidant  brings  error.  Affirmed. 

Tucker  &  Ingram  and  Edgar  Allan,  f6r 
plaintiff  in  error.  J.  H.  Webb-Piploe,  for  de- 
fendant in  error. 

BIEIiT,  3.  It  is  only  necessary  to  con- 
sider a  single  question  in  this  case,  as  upon 
its  determination  all  others,  as  well  as  the 
merits  of  the  controversy  Itself,  depend:  Did 
the  county  court  err  In  refusing  to  admit  as 
erldenee  befcoe  the  Jury  on  the  trial  of  the 
case  an  alleged  contract  of  sale  of  the  land  in 
eontrorersy  from  Hatcher's  heirs  to  Isabella 


Chapman,  through  whom  the  plaintiff  in  ep> 
lor  claims?  The  contract  referred  to  was  not 
signed  by  the  Hatcher  heln  for  themselves* 
but  was  signed  for  them  by  J.  Thompson 
Brown  &  Co.,  real-estate  agents,  who  claimed 
that  they  had  authority  from  Uie  said  heirs  to 
adl  the  land.  It  was  clearly  inadmissible  as 
evidence  until  tbe  foundation  was  laid  for 
Its  IntrodnctiOQ  by  proof  of  anthoflty  on  the 
part  of  .the  agents  to  make  the  sale  and  sign 
the  contract  for  their  principals.  It  was  not 
pretended  that  they  had  any  written  authority 
to  this  end,  but  evidence  was  Introduced  tend- 
ing to  show  that  they  had  been  verbally  au» 
tborlzed  by  Mary  G.  Hatcher,  In  behalf  of  her- 
self and  brother,  who  wen  the  only  heirs,  to 
sell  the  land.  This  was  strenuously  denied  by 
Miss  Hatcher;  but,  assuming  that  they  were 
authorized  by  her  to  sell  the  land,  such  au- 
thority, without  more,  amounted  only  to  tho 
right  to  find  for  her  a  purchaser  who  was 
willing  to  give  the  price  she  asked  for  the 
land,  and  to  bring  them  together.  It  did  not 
authorize  them  to  execute  or  sign  a  contract 
of  sale  that  would  bind  her  and  her  brother, 
and  which  Isabella  Chapman  could  enforce. 
Halsey  v.  Montelro  (decided  at  the  present 
term)  24  S.  E.  258,  and  the  authorities  there 
cited.  The  alleged  contract  of  sale  waa  there* 
fOTe  rightly  excluded.  ^ 

Under  the  authority'dalmed  by  J.  Thomp- 
son Brown  &  Co.,-  even  If  given,  they  would 
only  be  special,  not  general,  agents;  and  any 
one  dealing  with  such  an  agrat  must  Inquire 
and  look  to  his  Instructions  and  authority.  If 
the  agent  has  exceeded  his  authority,  he  who 
dealt  with  him  has  done  so  at  his  periL  Hal- 
sey T.  Montelro,  supra.  There  was  no  pre- 
tense of  a  ratification  of  the  alleged  contract 
of  sale,  but  it  was  repudiated  1^  Miss  Hatcher 
the  day'after  it  was  signed,  and  as  soon  aa 
she  heard  of  IL  The  determination  of  Its 
inadmissibility  as  evidence  is  fatal  to  the  pre- 
tensions of  the  plaintiff  in  error,  and  renders 
unnecessary  the  consideration  of  the  other 
questions  raised.  Tbe  Judgment  of  the  cir- 
cuit court  of  Chesterfield  county  must  tlier»* 
fore  be  affirmed. 


91  Va.  670) ' 

BICHMOND  &  A.  R.  CO.  et  al.     B.  A. 

PATTERSON  TOBACCO  CO. 

(Supreme  Court  of  AppealB  of  Virgiuia.  March 
12.  1896.) 

CokstitdtioxalLaw— Rbqulitioh  or  Commbros. 

Code,  jt  1285,  providing  that  a  common 
carrier  accepting  anytning  for  traoaportatioD  di- 
rected to  a  deatinatioD  beyond  ita  Ime  ahaJ)  be 
deemed  to  aaaume  obligation  for  its  aafe  carriage 
to  socb  deatinatkm,  unless,  at  tbe  time  of  rack 
acceptance,  it  be  released  from  audi  liability 
contract  in  writing,  engned  by  the  owner,  is  not 
a  rMCulation  of  commerce.  In  violation  of  Coaat 
U.  S.  art  1.  I  &  d.  3. 

Appeal  from  circuit  court  of  dty  of  Bicb- 
mond. 

Petition  B.  A.  Patterson  Tobacco  Oom- 
pany  agfilost  the  Blchmtxid  A  Alleghany  Ball- 
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road  Ck>mpaiiy  and  others.  Decree  for  peti- 
tions. The  railroad  company  appeals.  Al- 
finned. 

Judge  Wm.  J.  Robertson  and  H«dt7  Taylor, 
.  Jr.,  for  appellant  Courtney  &  Patteraon,  for 
appellee. 

KEITH, '  P.  The  Patterson  Tobacco  Com- 
pany filed  Ita  petition  In  the  chancery  causes 
styled  "Terrell  and  Bocock,  Trustees,  t.  Rich- 
mond and  Alleghany  Railroad  Company  and 
others,"  and  "Alexander  and  EUyson,  Trus- 
tees, T.  Same,"  pending  In  the  circuit  court  for 
the  dty  of  Richmond,  from  which  it  appears 
that  on  August  1,  1888,  the  tobacco  c&mpany 
delivered  to  the  receivers  of  the  Richmond  & 
Alleghany  Railroad  Company,  at  Richmond, 
a  lot  of  tobacco,  consigned  to  Mann  &  Leyy, 
at  Bayou  Sara,  La.,  to  be  transported  In  ac- 
cordance with  the  bUl  of  lading  filed  with  the 
petition.  The  bill  of  lading  Is  In  the  usual 
form,  and  acknowledges  the  receipt  of  the 
several  boxes  and  packages  shipped,  their 
weight  and  classification.  Among  other  pro- 
visions, It  sets  out  that  it  "Is  mutually  agreed 
that  if  the  ultimate  destination  of  the  packages 
received  be  beyond  the  point  for  which  rates 
are  named  in  the  margin,  they  may,  by  the 
connecting  carrier  nearest  to  such  ultimate 
destination,  be  delivered  to  any  other  carrier, 
to  be  transported  to  such  ifiUmate  point,  and 
the  carrier  so  selected  shall  be  regarded  ex- 
clusively as  the  agent  of  the  owner  or  con- 
signee. •  •  •  It  is  mutually  agreed  that 
the  liability  of  each  carrier  as  to  goods  des- 
tined beyond  Its  own  route  shall  be  terminated 
by  proper  delivery  of  them  to  the  next  suc- 
ceeding carrier  "  From  the  agreed  facts  It  ap- 
pears "that  the  bill  of  lading'  Is  not  signed  by 
the  shippers  or  their  agent;  that  the  tobacco 
In  question  was  an  Interstate  shipment;  that 
It  was  delivered  by  the  Richmond  &  Alleghany 
Railroad  Company  to  the  next  succeeding  cai^ 
rier,  and  was  lost  after  It  had  left  the  posses- 
sion of  the  xijchmond  &  Alleghany  Railroad 
Company;  that  the  sole  question  submitted  to 
the  court  for  decision  was  whether  section 
1295  of  the  Code  was  in  conflict  with  article 
1.  S  8.  cL  3.  of  the  constitution  of  the  United 
^States,  It  being  agreed  that,  If  said  section  was 
consHluUonal,  the  Richmond  &  Ali^hany 
Railroad  Company  was  responsible  to  the  peti- 
tioner for  the  loss  of  the  tobacco;  but.  If  It 
was  In  conflict  with  the  aforesaid  clause  of 
the  constitution,  then  under  the  terms  of  the 
bill  of  lading  filed  with  the  petition,  the  rail- 
road company  was  not  responsible."  By  Its 
decree  the  circuit  court  held  that  section  1295 
was  not  in  conflict  with  the  constitution  of  the 
United  States,  and  the  prayer  of  the  petition 
was  granted,  and  a  decree  entered  in  favor  of 
the  petitioner  for  the  sum  of  f 299. 71;  and 
thereupon  the  railroad  company  obtained  an 
appeal  and  supersedeas  from  this  court. 

Section  129S,  above  referred  to,  Is  as  fol- 
lows: "When  a  common  carrier  accepts  for 
transportation  any  thing,  to  a  point  of  desti- 


nation beyond  the  terminus  of  his  own  line 
or  toute,  he  shall  be  deemed  ther^y  to  as- 
sume an  obligation  for  Its  safe  carriage  to 
such  point  of  destination,  unless,  at  the  time 
of  such  acceptance,  such  carri^  be  released 
or  exempted  from  such  liability  by  codtract 
In  writing  signed  by  the  owner  or  his  agent; 
and,  although  there  be  such  contract  In  writ- 
ing, if  such  thing  be  lost  or  Injured,  such 
common  carrier  shall  himself  be  liable  there- 
for, unless,  within. a  reasonable  time  after  de- 
mand be  made,  he  shall  give  satisfactory 
proof  to  the  consignor  that  the  loss  or  Injury 
did  not  occur  while  the  thing  was  In  hia 
charge."  That  congress  has,  under  the  consti- 
tution of  the  United  States,  the  power  to  regu- 
late commerce,  is,  of  course,  ancontroverted. 
That  this  power  Is,  when  exercised,  exclusive 
In  its  character,  and  that  the  omission  on  the 
part  of  congress  to  exercise  the  power  over 
commerce  with  which  It  Is  clothed,  is,  in  those 
r^[)ects  In  which  the  subject  Is  capable  of  be- 
ing dealt  with  by  general  regulations,  equiva- 
lent to  a  declaration  of  the  will  of  congresB 
that  It  shall  remain  free  and  imcontrolled,  are 
propositions  which  seem  to  be  thoroughly  set- 
tied  by  the  decisions  of  the  supreme  court  of 
the  United  States.  We  need,  therefore,  only 
to  Inquire  whether  the  statute  just  quoted  is 
a  r^^ulation  of  commerce.  If  it  be,  we  must 
declare  it  unconstitutional,  as  trenching  uimn 
a  province  beyond  the  domain  of  state  author- 
ity, and  over  which  congress  Is  given  exclusive 
Jurisdiction.  The  supreme  court  has  construed 
clause  3  of  section  8  of  article  1  In  many  cases. 
It  has  held  that  the  power  to  regulate  com- 
merce among  the  states  embraces  the  power 
to  regulate  all  the  various  agencies  by  which 
that  commerce  Is  conducted.  From  these  deci- 
sions it  may  be  said  that  state  laws  which  un- 
dertake to  enforce  a  tax  upon  interstate  or 
foreign  commerce  in  any  form,  or  any  law  of 
a  state  which  imposes  a  burden  or  hindrance 
upon  commerce,  or  which  tends  to  embarrass 
commercial  Intercourse  and  transactions,  or 
which  under  any  disguise  or  In  any  manner 
seeks  to  give  the  citizens  of  one  state  any  ad- 
vantage over  the  citizens  of  other  states  en- 
gaged In  interstate  commerce,  are  regulations 
of  commerce  repugnant  to  the  constitution, 
and  void.  But  that  court,  with  Its  accustomed 
conservatism,  content  to  watch  over  and  guard 
our  system  of  government  as  time  and  occa- 
sion may  render  Its  Intervention  necessary,  has 
wisely  refrained  from  all  effort  at  generaliza- 
tion, or  any  attempt  at  enumeration  of  sub- 
jects as  being  within  or  without  the  one  Juris- 
diction or  the  other  which  will  furnish  a  safe 
guide  In  determlnhig  cases  which  have  not 
come  under  its  criticism.  It  Is,  Indeed,  some- 
what difficult  to  classify  the  adjudged  cases, 
and  from  them  deduce  harmonious  rules  of 
Interpretation.  Having  ^ven  them,  hower^. 
diligent  Investigation,  and  our  best  considera- 
tion, we  find  that  there  Is  no  reported  decision 
which  can  be  held  directly  to  control  tfaA  case 
before  na.  Now,  it  la  entirely  clear  that,  if 
there  were  no  such  statute  law  as  that  em- 
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bodied  in  seuUon  1295.  tliere  woald  be  no  lia- 
bility upon  tbe  appellant,  for  it  appears  from 
the  agreed  facts  that,  in  accordance  with  the 
proTlalons  of  the  bill  of  lading,  ttie  packages 
Intrusted  to  Its  care  were  duly  delivered  to  the 
next  Bucceedtng  carrier,  and  then  Its  liability 
under  the  bill  of  lading  terminated.  At  the 
'first  blush  It  would  seem  that  the  statute  did 
resnlate  and  control  the  bUI  of  lading,  which 
tB  conceded  to  be  one  of  the  instrumentalities 
of  commeice.  Upon  a  closer  inspection  of  It, 
however.  It  Is  apparent  that  the  law  is  careful 
to  avoid  any  interference  with  the  utmost 
treedom  In  the  making  of  contracts,  and  does 
not  in  any  way  attempt  to  control  the  legal 
effect  of  the  contract  when  made.  It,  In  ef> 
feet,  establishes  a  rule  of  evidence.  The  com- 
mon-law measure  of  liability  being  considered 
onerous  and  on>reBSlve,  the  carrier  la  permit- 
ted to  stipulate  with  the  shipper  so  as  to  limit 
hlg  responslbUlty  by  tbe  Insertion  of  any  Just 
and  reasonable  ground  of  exemption.  It  has, 
therefore,  come  to  pass  that  bills  of  lading, 
like  policies  of  insumnce,  have  been  expanded 
Into  cumbrous  documents.  In  which  tbe  lia- 
bility of  tbe  carrier  is  hedged  about  by  almost 
SnnnmeraUe  exceptions,  conditions,  and  ex- 
emptions, to  which  no  <xie  ought  to  be  bound 
QntU  they  bare  been  brought  to  his  knowl- 
edga  and  attoition,  and  have  lecelved  his  in- 
tdllgent  approval.  Tbe  statute  does  not  say 
a  certain  exception,  condition,  or  stipulation 
afaall  be  void,  tbougfa  embraced  In  the  contract 
between  the  shipper  and  tbe  carrier,  but  It 
declares  what  shall  be  the  implied  liability  up- 
<ui  the  carrier  who  receives  goods  for  sUp- 
ment  In  tlie  absence  of  a  special  contract; 
and.  In  order  to  protect  shippers  from  Imposi- 
tion, It  further  declares  that  a  contract  relied 
upon  to  reduce  the  measure  of  tbe  implied  lia- 
bility most  be  in  writing,  and  signed  by  the 
■Upper.  For  the  protection  of  tbe  Insured  It' 
baa  been  foqnd  necessary  in  this  and  other 
states  to  declare  by  statute  that  certain  ino- 
vtslons  In  policies  of  Insurance  shall  be  void 
unless  printed  In  type  of  a  certain  size,  and 
tbe  "statute  of  frauds"  la,  In  some  form,  It  la 
bdleved,  a  part  of  the  jurisprudence  of  every 
state  In  the  Union.  The  statute  under  consid- 
eration was  doubtless  conceived  In  a  like  spirit, 
as  a  necessary  and  salntazy  precaution  and 
safeguard  against  the  dangera  to  which  ex^ 
perienee  had  shown  that  shippers  were  ex- 
posed. Such  contracta  are  not  ^tfaont  prece- 
dent  There  was  such  a  contract  signed  by 
tbe  shipper  In  Hart  t.  Ballroad  Co.,  112  U.  S. 
331,  6  Sup.  Gt  ISL 

State  laws  have  be«i  i^hdd  wblcb  dedare 
"all  contracts,  receipts,  rules,  and  regulations 
•  •  •  void"  which  exempt  a  railroad  com- 
pany, or  other  person,  from  full  UaUUty  aa 
a  eommon  carrier.  See  Talbott  v.  Transport 
tatlon  Co.,  41  Iowa,  at  page  249.  It  is  true, 
tbe  constitutionality  of  the  statute  was  not 
Ss  terms  passed  upon,  this  case  having  been 
decided  In  favor  of  the  contract,  upon  the 
ground  that  It  waa  made  In  Gonnectlcttt;  bat 
tbe  court  distinctly  asserts  the  validity  of  the 


Iowa  law,  which  bad  been  upon  tbe  statute 
book  for  many  years,  and  was  expressly  up* 
held  In  the  case  of  McDanlel  v.  Itailway  Co., 
24  Iowa,  412,  and  a  liability  under  It  en- 
forced; the  contract  of  the  parties  being 
overridden  by  the  law.  In  Marylaml,  a  law 
which  makes  bills  of  lading  In  all  respects 
negotiable  was  upheld,  though  no  one  need 
be  told  that  It  changed  very  materially  the 
rights  and  liabilities  of  the  parties,  and  was . 
attended  with  far  more  serious  and  impoiv 
tant  consequences  to  shiiqwrs,  consignees, 
and  carriers  than  a  law  which  only  declares 
how  a  contract  shall  be  evidenced.  See 
Tledeman  v.  Knox,  53  Md.  613.  In  same 
connection,  see  Sbaw  v.  Ballroad  Co.,  101  U. 
S.  557,  where  Mr.  Justice  Strong,  delivering 
tbe  opinion,  discusses  at  great  length  the  In- 
terpretation and  effect  of  the  statutes  passed 
by  the  states  of  Missouri  and  Pennsylvania, 
and  shows  very  satisfactorily  that  those  acts 
did  not  make  bills  of  lading  In  all  respecti 
negotiable,  while  there  Is  not  one  word  to 
show  that  he  at  all  questioned  the  power  of 
the  states  so  to  make  them,  thou^  a  denial 
of  the  power  would  have  gone  to  the  very 
root  of  the  subject  under  discussion.  So,  too, 
statutes  which  render  the  principal  responsi- 
ble for  the  act  of  his  agent  In  Issuing  bills  of 
exchange  have  been  upheld,  and  othm  of  a 
like  nature,  which  need  not  be  mentioned. 

Viewed,  therefore,  as  a  law  which  levies 
no  tfix,  prescribes  no  duty,  imposes  no  bur- 
den upon,  and  in  no  way  Interferes  with  or 
r^ulates  commerce,  and  which  In  no  man- 
ner diminishes  the  power  to  contract,  but 
which  merely  requires  certain  contractt  to 
be  In  writing,  and  signed  by  the  shipper,  tbe 
party  with  respect  to  whom  the  duties  and 
UabUitles  of  the  common  carrier  are  by  such 
special  contracts  to  be  limited.  It  seema  to  ua 
that  section  1295  of  the  Code,  or  rather  tbe 
first  trauch  thereof  (the  remainder  of  the  sec. 
tton  having  no  bearing  upon  tbe  question  be- 
fore ns).  which  reads  as  follows;  "When  a 
common  carrier  accepta  for  transportation 
any  thing,  directed  to  a  point  of  destination 
beyond  the  t^Tnlnus  of  his  own  line  or  routes 
he  shall  be  deemed  thereby  to-  aasimie  an 
obligation  for  Ite  safe  carriage  to  such  point 
of  destination,  unless,  at  the  time  of  such  ac- 
ceptance, such  carrier  lie  released  or  exempt- 
ed from  such  liability  by  contract  in  writing 
signed  by  the  owner  or  his  agent,*'-^  not  in 
conflict  with  the  constltntion  of  the  United 
Stetes.  Aa  was  said  .by  Judge  Lewis  In  Tel- 
^apb  Co.  T.  Tylw,  90  Ya.,  at  page  80O,  IS 
S.  B.  280,  where  section  1292,  which  Imposes 
a  penalty  upon  tek^nph  companies  for  fail- 
ure to  delivw  messages,  waa  called  in  qnes- 
tltm  aa  being  a  regulation  of  commme:  "If 
it  can  be  said  to  affect  commerce  at  all.  It 
dom  80  only  remotely  and  InddentaUy."  Mr. 
JusUee  Matthews,  In  Smith  v.  Alabama,  124 
U.  S.  466,  6  Sup.  Ct  564,  stetes  the  law  with 
his  usual  force  and  accuracy  as  follows:  **It 
Is  among  the  laws  of  the  stetes,  therefore, 
that  we  find  provlsiona  concerning  the  righto 
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and  duties  of  common  carriers  of  peraona  and 
mercbandise,  whether  by  land  or  by  water, 
and  the  means  authorized  by  which  Injuries 
resuIUug  from  the  failure  properly  to  perform 
their  obligations  may  be  either  prevented  or 
redressed.  A  carrier  exercising  his  coUin^ 
within  a  particular  state,  althongh  engaged 
in  the  business  of  Interstate  commerce.  Is 
answerable,  according  to  the  laws  of  the 
state,  for  the  acts  of  nonfeasance  or  misfea- 
sance committed  wlttiin  Its  limits.  If  be  shall 
fail  to  deliver  goods  to  the  proper  consignee 
at  the  right  time  or  place,  he  is  liable  In  an 
action  for  damages  under  the  laws  of  the 
state  In  Its  courts;  or  If  by  negligence  In 
transportation  he  inflicts  Injury  upon  the  per- 
SOD  of  a  passenger  brought  from  another 
state,  a  right  of  action  for  the  consequent 
damage  Is  given  by  the  local  law.  In  nei- 
ther case  would  \t.be  a  defense  that  the  law 
giving  the  right  to  redress  was  void  as  being 
an  unconstitutional  regulation  of  commerce 
by  the  state.  This,  Indeed,  was  the  very 
point  decided  in  Sherlock  v.  Ailing,  03  U.  8. 
90.  If  It  Is  competent  for  the  state  thus  to 
administer  Justice  according  to  Its  own  laws 
for  wrouKs  done  and  injuries  suffered  when 
committed  and  inflicted  by  defendants  while 
engaged  in  the  business  of  Interstate  or  for- 
eign commerce,  notwithstanding  the  power 
over  those  subjects  conferred  upon  congress 
by  the  constitution,  what  is  there  to  forbid 
the  state,  in  the  further  exercise  of  the  same 
Jurisdiction,  to  prescribe  the  precautions  and 
safeguards  foreseen  to  be  necessary  and  prop- 
er  to  prevent  by  anticipation  those  wrongs 
and  Injuries  which,  after  they  have  been  in- 
flicted, it  is  admitted  the  state  has  power  to 
redress  and  punish?  •  •  •  But  for  the 
provisions  on  the  subject  found  In  the  local 
law  of  each  state,  there  would  be  no  le^nl  6b- 
ligation  on  the  part  of  the  carrier,  whether 
ex  contractu  or  ex  delicto,  to  those  who  em- 
ploy him;  or,  if  the  local  law  Is  held  not  to 
apply  where  the  carrier  la  engaged  In  foi^ 
eign  0^  Interstate  commerce,  then.  In  the 
absence  of  laws  passed  by  congress  or  pre- 
sumed to  be  adopted  by  it,  there  can  be  no 
rule  of  decision  based  upon  rights  and  duties 
supposed  to  grow  out  of  the  relation  of  such 
carriers  to  the  public  or  Individuals.  In  oth- 
er words,  if  the  law  of  the  particular  state 
does  not  govern  that  relation,  and  prescribe 
the  rights  and  duties  which  it  implies,  then 
there  is,  and  can  be.  no  law  that  does  until 
congress  expressly  supplies  it,  or  Is  held  by 
implication  to  have  supplied  It,  In  cases  with- 
in its  Jurisdiction  over  foreign  and  Interstate 
commerce.  The  failure  of  congress  to  legis- 
late can  be  construed  only  as  an  Intention 
not  to  disturb  what  already  exists,  and  Is  the 
mode  by  which  It  adopts,  for  cases  within 
the  scope  of  Its  power,  the  rule  of  the  state 
law,  which,  until  displaced,  covers  the  sub- 
ject." To  the  luminous  exposition  of  the 
law  contained  In  the  above  quotation  we  feel 
that  we  can  add  nothlug.  Therefore,  with- 
out prolonging  this  discussion,  we  are.  for 


the  foregoing  reasons,  of  opinion  that  section 
1296  is  a  valid  and  constitutional  Jb.w,  and 
tbe  decree  of  the  clnmlt  court  la  amrmed. 


(»  va.  tm 

NEW  TOBK,  P.  ft  K.  B.  GO.  t.  THOMAS 
et  al. 

{Supreme  Oobrt  of ^i^raU^of  Vlrflnia.  VA. 

IlTSTSUOTIONS— BaIUUMDS— LlABIUTT  VOB  F»n. 

1.  It  is  not  error  for  a  court  to  refuse  to  dve, 

without  mqdificatEoQ,  InBtroctions  which  single 
out  iBolated  facts  that  a  part  only  of  the  evi- 
dence tends  to  prove,  and  cbai^  that  such  facta 
alone  do  not  establish  liability,  though  the  Ucal 
propositions  stated  may  be  correct. 

2.  Where  there  is  any  evidence  tending  to 
prove  a  material  fact,  the  party  in  whose  favor  it 
would  be  has  the  right  to  nave  the  court  instmct 
as  to  the  law  applicable  to  such  fact 

3.  A  railroad  company  that  negligently  per- 
mits inSammable  matter  to  accumulate  on  its 
right  of  way,  which,,  being  ignited  from  its  en- 
gines, communicates  fire  to  adjoining  propoty,  la 
liable  for  the  damages  resulting,  though  it  ei^ 
cised  the  highest  degree  of  care  in  the  oonstmc- 
tion  and  operation  of  its  engines. 

4.  Instructions  are  to  be  Interpreted  in  tiw 
light  of  the  evidence,  and  an  Instractioo  that  a 
jury  might  consider  other  fires  caused  by  the  en- 
dues of  a  railroad  company,  as  t>earing  on  the 
question  of  oegligeiice  in  causing  the  one  com- 
plained of,  without  limiting  the  inquiry  as  to 
time,  is  not  erroneous  when  tbe  evidence  before 
the  jury  is  within  the  proper  limits. 

6.  Ad  instruction  was  proper,  in  an  action 
to  recover  damages  resulting  from  a  fire  canspd 
by  an  engine  of  defendant  railroad  company,  ner> 
mitting  the  jury  to  consider  evidence  of  oftier 
Sres  caused  by  defendant's  engines,  either  before 
or  since  the  date  of  the  one  in  question,  for  the 
purpose  of  determining  whether  or  not  there 
was  negligence  on  the  part  of  defendant's  «n* 
ployte,  or  defects  in  its  engines,  and  also  for  tbe 
purpose  of  showing  a  negligent  habit  of  ita  offi- 
cers and  agents. 

Error  to  circuit  court,  Northampton  county. 
.  Action  by  Sally  C.  Thomas  and  Lettle  R 
Thomas  against  the  New  Yorlc,  Philadelphia 
&  Norfolk  Railroad  Company.  Judgmnrt 
for  plaintiffs,  and  defendant  brings  enor. 
Affirmed. 

B.  J.  Spady,  for  plaintiff  In  enor.  Fletdi- 
er  &  Gunter,  for  defendants  t&  error. 

BIELY,  J.  The  first  aaslgiunent  of  error 
relates  to  the  refusal  of  the  court  to  give 
inBtructions  numbered  1  and  2  In  the  form 
they  were  asked  for  by  tbe  plaintiff  In  er- 
ror, and  in  giving  them  with  certain  amend- 
ments. The  Instructions,  as  asked  for.  were 
as  follows:  "(1)  If  the  jury  believe  fnnn 
the  evidence  that  the  wooda  on  tbe  land 
of  the  plaintiffs  adjoining  the  railway  were 
Ignited  by  particles  of  fire  that  Issued  from 
tbe  defendant's  engine,  and  by  means  there- 
of the  shatters,  woods  nmnnre,  and  down 
timber  on  said  land  were  consumed,  and 
the  growing  trees  thereon  injured,  and 
stumps  and  butts  of  trees  upon  said  wood- 
land burnt  down  Into  the  ground,  leaving 
large  and  dangerous  holes  In  many  places 
In  said  woodland.  This  does  not  of  itself 
Justify  the  Inference  of  n^Iigence,  but  Uie 
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fact  of  sesligence  muat  be  estabUsbed  by 
ftdditiooal  GTidence,  and  the  burden  of  proof 
IM  on  tbe  plalntUfs  to  sbow  It.  (2)  If  tbe 
Jury  belioTe  from  tbe  evidence  tbat  the 
right  of  way  of  tbe  defendant  was  as  clear 
of  inflammable  matter  as  It  reasonably  conld 
be,  running  through  a  large  body  of  wood- 
land, and  tbat  tbe  flre  was  communicated 
by  the  defendant'B  engine  to  tbe  plaintiffs' 
woodland,  and  Injuring  tbe  same,  by  flrat 
Igniting  on  tbe  defendant'B  right  of  way, 
this  of  itself  does  not  establish  the  fact 
that  the  defendant  was  guilty  of  negligence 
in  tbia  case."  The  court  gave  tbe  first  in- 
stroctlon  with  this  amendment:  "But  the 
above  circumstances  are  to  be  considered 
along  with  tbe  other  circumstances  attend- 
ing aald  fire,  in  determining  whether  there 
was  negligence  or  not"  And  it  amended 
tbe  second  Instruction  by  substituting  for 
thp  conclusion,  "this  of  Itself  does  not  estab- 
lish the  fact  that  the  defendant  was  guilty 
of  negligence  in  this  case,"  the  following: 
"Then  such  fact,  along  with  any  other  facts, 
U  any,  is  to  be  considered  In  determining 
whether  or  not  the  defendant  company  was 
guilty  of  negligence."  The  Instructions  in 
tbe  form  they  were  asked  for  were  errone- 
ooB,  in  this:  tbat  each  of  them  singled  out 
certain  facts  which  a  part  only  of  the  evi- 
dence tended  to  prove,  and  ignored  all  tbe 
other  facts  which  the  remainder  of  tbe 
evidence  tended  to  prove,  and  were  equally 
important  In  determining  whether  the  de- 
fendant was  guilty  of  negligence  or  not; 
and  aimounced  to  the  Jury  that  such  Iso- 
lated iacts  did  not  In  themselves  consti- 
tute negligence.  A  single  fact  may,  but 
rarely  does,  constitute  negligence,  any  more 
than  a  single  link  makes  a  chain;  but  a 
number  of  facts,  which,  viewed  separately, 
would  not  make  out  a  case  of  negligence, 
when  conaldereJ  together,  may  establish 
negligence  as  clearly  as  a  number  of  links, 
when  coupled  together,  surely  form  a  chain. 
It  was  eminently  proper  of  tbe  court,  to 
amend  the  InstructionB  asked  for  by  the  de- 
fendant in  the  manner  It  did.  OaUlng  the 
special  attentiCHi  of  tbe  Jiury  to  a  part  only 
of  the  evidence,  and  tbe  particular  fiict  or 
facts  it  may  tend  to  prove,  and  ignoring 
tbe  residue  of  the  evidence  and  tbe  facts  it 
may  tend  to  prove,  gives  undue  prominence 
to  such  recited  evidence,  and  disposes  the 
Jury  to  regard  it  and  the  fact  it  tends  to 
prove  as  the  particular  evidence,  and  the 
fact  to  be  relied  on  In  determining  the  issue 
before  them,  and  thus  misleads  them.  In- 
structions in  writing  are  carried  by  tbe 
jury  to  their  room  when  they  retire  to  con- 
sider of  the.  verdict,  and.  If  they  contain  a 
rehearsal  of  a  part  only  of  tbe  evidence, 
their  tendency  Is  to  impress  unduly  on  tbe 
jury  snch  part  of  the  evidence  to  tbe  dis- 
advantage of  tbe  other  evidence  In  the  case, 
which  may  be  equally  or  more  Important  In 
determining  the  Issue,  but  rests  only  In  the 
memoiy  «f  the  Jury.  The  Instmctlons  ask- 


ed for  were  objectionable  and  improper,  and 
the  court  did  not  err  in  refusing  to  give 
them  as  asked  for  and  in  giving  them  aa 
amended  by  It.  Brown  v.  Rice,  76  Va.  62&i 
658;  Railroad  Oo.  v.  Joyner  (decided  at  tbe 
present  term)  23  S.  B.  773;  and  Sack.  In- 
struct Juries  (2d  Ed.)  18. 

Tbe  n^t  error  assigned  is  In  regard  to  In- 
structions  numbered  2  and  3,  given  by  the 
court  to  the  Jury  at  the  Instance  of  tbe  plain- 
tiffs, which  are  as  follows:  "(2)  The  court  in- 
structs tbe  Jury  tbat,  although  tbe  Jury  may 
believe  from  the  evidence  tbat  tbe  defend- 
ant's train  was  sapplied  with  the  most  ap- 
proved apparatus  for  the  prevention  of  the 
emission  of  sparks,  and  that  said  engines 
were  operated  by  tbe  most  sklUf  nl  engineers^ 
and  that  the  defendant  company  did  all 
that  skill  and  scloice  oonld  sugg«t  in  the 
management  of  Its  locomotives,  yet.  If  they 
further  believe  from  the  evidence  that  the 
company  negligently  allowed  the  accumolar 
tlon  of  dangerously  cfHnbustlble  matter  on 
their  right  of  way,  easily  to  be  Ignited  1^  &n 
from  Its  furnaces;  and  if  they  further  be- 
lieve from  the  evidence  that  said  flre,  by  Ig- 
niting said  combustible  matter  on  the  said 
company's  right  of  way,  was  thence  commu- 
nicated to  the  adjacent  property  of  the  plain- 
tiffs,—then  the  said  defendant  company  is 
liable  for  all  tbe  damages  resulting  to  their 
property  by  reason  of  said  negligence.  <^ 
The  court  further  instructs  tbe  Jury  thai  It 
they  believe  from  the  evidence  that  the  nu- 
merous fires  have  been  occasioned  along  the 
defendant's  road,  either  prior  to  or  subse- 
quent to  the  3lBt  day  of  October,  1892,  by 
sparks  Issuing  from  the  defendants'  locomo- 
tives, such  facts  may  be  considered  by  the 
Jury  tot  tbe  purpose  of  determining  whether 
or  not  there  was  n^llgence  on  tbe  part  of 
the  defendant's  employes,  or  defects  In  tbe 
defendant's  engine,  and  also  for  the  purpose 
of  showing  a  negligent  habit  of  the  officers 
and  agents  of  tbe  defendant  company."  The 
objection  urged  against  the  first  of  these  In- 
structions is  tbat  there  was  no  evidence  be- 
fore the  Jury  to  which  it  was  applicable,  but 
this  contention  Is  refuted  by  the  certificate 
of  evidence.  It  discloses,  tbat  there  was  evi- 
dence tending  to  prove  that  tbe  fire  which 
destroyed  tbe  property  of  the  plaintiffs  was 
burning,  when  finit  discovered,  bunches  of 
sedge  on  the  right  of  way  of  tlie  defendant 
company;  that  It  extended  16  feet  al<xig  the 
right  of  way;  and  tbat  tbe  fire  occurred  in 
tbe  fall  of  the  year,  during  a  dry  season. 
This  evidence  certahily  tended,  to  say  the 
least  to  show  tbat  the  company  had  been 
negligent  In  permitting  combustible  matter  to 
be  on  its  right  of  way  In  dangerous  proxim- 
ity to  fire  from  Its  engines  that  were  dally 
passing,  and  that,  too,  at  a  time  when,  owing 
to  its  dryness,  It  was  very  Inflammable. 
When  there  Is  any  evidence  tending  to  prove' 
a  material  fact  in  the  case,  the  party  In 
whose  favor  It  Is  has  the  riight,  without  re> 
gard  to  the  amount  of  the  evidence  to  have 
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the  court  Instruct  the  Jury  as  to  the  law  aris- 
ing upMi  the  fact  or  facts  which  the  btI- 
dencc  tends  to  prove,  and  leave  to  them  to 
find  whether  or  not  the  evidence  Is  sufficient 
to  establish  the  fact  It  was  Introduced  to 
prove.  Hopkins  v.  Richardson,  9  Grat.  '485, 
496;  Parish  v.  Relgle,  11  Grat.697.  719;  Ear- 
ly  v.  Garland,  13  Grat  1;  Honesty  v.'Coni,, 
81  Va.  283;  4  Minor,  Inst  pt  1,  747;  and 
Sack.  Instruct  Juries,  18.  The  matter  of 
taw  propounded  by  the  Instructions  Is  entire- 
ly correct,  and  is  fully  sustained  by  the  cases 
of  Railroad  Co.  v.  Medley,  75  Va.  499,  and 
Railway  Co.  v.  Rogers,  76  Va.  443.  Negli- 
gence In  a  railroad  company  may  arise  In 
many  ways,  and  may  consist  Just  as  much 
in  negligently  permitting  combustible  mat- 
ter to  accumulate  on  Its  right  of  way,  where 
It  is  liable  to  be  easily  Ignited  by  sparks  issu- 
ing from  Its  locomotives  that  are  constantly 
passing,  and  thereby  to  c<Humunlcate  fire  to 
the  property  of  adjacent  proprietors,  as  for 
an  Injury  arising  from  negligence  on  the  part 
of  Its  employes,  or  in  not  providing  proper 
machinery  or  suitable  spark  arresters.  The 
objection  urged  against  the  other  instruction 
Is  that  It  was  broad  and  comprehensive,  In 
that  it  did  not  confine  the  consideration  by 
the  Jury  of  other  fires  within  any  reasonal»ie 
limit,  or  to  any  particular  en^ne,  but  per- 
mitted them  to  consider  other  fires,  however 
distant  in  time  from  the  fire  complained  of. 
The  certiflcate  of  facts  discloses  that  evi- 
dence of  other  fires,  prior  and  subsequent  to 
the  fire  in  question,  was  admitted  on  the  trial 
without  objection  from  the  plalntlfif  in  error. 
Its  admission  not  being  then  objected  to,  It 
cannot  now  be  complained  of  here.  Instruc- 
tions are  to  be  interpreted  in  the  light  of  the 
evidence  in  the  case,  and  It  is  not  to  be  pre- 
Bomed  that  the  Jury  wonld  or  did  consider 
other  fires,  If  any  there  were,  of  which  no 
evidence  liad  been  given  before  them  by  the 
witnesses.  Sack.  Instruct.  Juries,  24;  Gran- 
ite Co.  T.  Bailey  (decided  at  the  present  term) 
24  S.  B.  232;  and  Railway  Co.  v.  Rogers,  76 
Va.  433.  The  Instruction,  wheij  Inspected, 
shows  that  the  Jury  were  limited  and  spe- 
cially directed  as  to  the  use  they  were  au- 
thorized to  make  of  such  evidence.  They 
wrtB  instructed  that  they  might  consider  it 
for  **ttae  purpose  of  determining  whether  or 
not  there  was  negligence  on  the  part  of  the 
defendant's  employes,  or  defects  In  the  de- 
fendant's engine,  and  also  for  the  purpose  of 
showing  a  negligent  habit  of  the  officers  and 
agents  of  the  defendant  company."  In  this 
there  was  no  error.  In  Railway  Co.  v. 
Rogers,  BUpra,  Judge  Staples,  in  delivering 
the  opinion  of  the  court,  s^d:  **The  next 
error  assigned  Is  the  admission  of  testimony 
on  the  iMtrt  of  plaintiff  tending  to  show  that 
the  defendant's  locomotive,  on  occasions  otb- 
er  than  that  for  which  the  action  Is  brought, 
had  emitted  sparks  and  communicated  fire 
to  the  property  along  Its  track  and  right  of 
way.  We  are  of  opinion  that  this  evidence 
was  relevant  and  proper  for  the  purpose  of 


showing  negligence  on  the  part  of  the  de- 
fendant's employes,  or.  It  may  be,  defects  in 
the  construction  of  the  engine  In  question." 
And  in  Railroad  Co.  v.  Richardson,  91  U.  S. 
454,  where  evidence  that  some  of  the  defend- 
ant's locomotivee,  at  various  times  during 
the  same  summer  before  the  fire  In  question 
occurred,  had  scattered  fire  when  going  past 
the  property  that  was  burned,  had  been  ad- 
mitted over  the  defendant's  objection,  the  su- 
preme court  of  the  United  States  held— Jus- 
tice Strong  delivering  the  opinion— that  such 
evidence  was  admissible  "as  tending  to  prove 
the  possibility,  and  a  consequent  probability, 
that  some  locomotive  had  caused  the  fire, 
and  as  tending  to  show  a  negllg^t  habit  of 
the  officers  and  agents  of  the  railroad  com- 
pany." Surely,  if  such  evidence  was  admis- 
sible for  these  purpose,  as  the  above-cited 
cases  clearly  decide,  and  which  purposes  are 
precisely  the  same  as  those  stated  In  the  In- 
struction, it  could  not  be  error  for  the  court 
to  Instruct  the  Jury,  after  such  evidence  had 
been  admitted,  and  that  too,  without  objec- 
tion from  the  railroad  company,  that  ttaey 
might  consider  It  for  such  purposes. 

The  only  remaining  assignment  of  error  re- 
lates to  the  refusal  of  the  court  to  set  aside 
the  verdict  and  grant  the  defendant  a  new 
trial  on  the  ground  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence.  The  case 
comes  before  us  partly  upon  a  certificate  of 
facts  and  partly  upon  a  certificate  of  evi- 
dence, the  facts  being  certified  by  the  court 
only  as  to  matters  about  which  there  was  no 
conflict  in  the  evidence.  The  court  certifies 
as  facts  proved  and  admitted  that  "sparks  Is- 
suing from  the  engine  of  the  defendant  com- 
pany that  passed  down  by  the  plaintiffs' 
woods  late  In  the  afternoon  of  October  31, 
1892,  originated  the  fire  that  burnt  the  plain- 
tiffs' woods,  and  that  the  damage  sustained 
by  them  by  the  burning  of  their  woodland  by 
said  fire  issuing  from  the  defendant's  engine 
amounted  to  the  sum  of  $700,~-the  amount 
named  in  the  verdict;  that  numerous  fires 
were  caused  by  the  defendant's  engines  along 
the  defendant's  right  of  way  before  and  aft- 
er October  31,  1892,  in  the  neighborhood  of 
the  plaintiffs'  land;  and  of  four  of  said  num- 
ber  one  occurred  every  day  for  four  days  in 
succession.  One  of  said  fires  started  from 
Bp  arks  cast  forty  feet  from  defendant's  right 
of  way,  some  of  them  originated  on  the  right 
of  way,  and  some  on  the  adjacent  lands." 
In  addition  to  the  foregoing  facts,  the  evi- 
dence of  the  plaintiffs  shows,  what  has  al- 
ready been  hereinbefore  referred  to,  that  the 
fire  in  question,  when  first  discovered,  was 
burning  on  the  right  of  way  of  the  defoid- 
ant  and  where  bunchra  of  sedge  bad  been  al- 
lowed to  grow  and  remain,  and  was  also 
burning  in  the  woodland  of  the  plaintiffs, 
about  10  yards  from  the  defendant's  right  of 
way,  and  that  the  fire  was  continuous  froin 
the  defendant's  right  of  way  to  the  place  of 
burning  In  the'  woods;  that  the'fire  extended 
about  15  feet  along  the  right  of  way;  and 
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that  -whea  the  fire  occurred  it  was  a  dry  sea- 
son. The  qnestlon  of  negligence  is  one  of 
fact,  and  Its  decision  la  peculiarly  within  the 
province  of  a  Jury.  Talcing  the  facts  aa  cer- 
tified, and  coDBidering  the  evidence  as  upon 
a  demuirer  to  evidence,  which  we  are  re- 
quired to  do  where  the  evidence  is  certified 
(section  3484,  C!ode  1887),  we  are  of  opinion 
that  the  verdict  of  the  Jury  was  right,  and 
that  there  1b  ao  error  in  the  judgment  ot  the 
circuit  court  The  same  is  therefore  affirmed. 


(93  va.  ear) 

RICHMOND  RAILWAY  &  BLBCTRIO  CO. 

T.  OABTHRIQHT. 
(Siq^ceme  Court  of ^i^imU^of  Virginia.  Feb. 

WaiT  O*  BrROR— RSVIBV— EVIDBSOB— Blkotbio 
StRBBT  UilLWATB— Collisioks— Nbou- 

OEKCJB— EZCBSSIVB  DaMAQBS. 

1.  On  review  of  the  sufficiency  of  the  evi- 
dence on  writ  of  error,  the  court  will  accept  aa 
troe  all  of  plaintUrs  evidence,  and  all  just  in- 
ferences which  can  properly  be  drawn  therefrom, 
and  reject  all  eonflicHng  evidence  on  the  part  of 
appellant. 

2.  An  electric  street  railway  Is  not  required 
to  have  In  use  the  latest  improvements  devised  to 
prevent  collision  with  vehicles  and  pedestrians, 
but  only  to  nse  reasonable  care  to  avail  itself  of 
new  inventions  and  ImproTementa  known  to  it 

3.  Where,  in  an  action  against  an  electric 
street-railway  company  for  i)ersonaI  injuries  re- 
ceived in  a  coilision  at  the  intersection  of  two 
streets  betwera  a  car  of  defendant  and  a  fire 
track  npon  which  plaintiir  was  riding,  it  appears 
that  the  cat  wa«  overcrowded,  so  that  the  motor- 
man  was  unable  to  properly  handle  the  brake; 
that  at  the  time  the  fire  truck  was  first  seen  pass- 
ing  rapidly  across  defendant's  trades  the  car  was 
40  to  50  feet  distant:  that  the  truck,  which,  to- 
gether with  the  horses,  was  50  feet  long,  had 
nearly  cleared  the  track,  the  car  having  struck 
it  near  the  rear  wheel;  that  cars  properly  load- 
ed could  be  stopped  within  30  feet --defendant 
is,  aa  a  matter  of  law,  guilty  of  negligence,  and 
therefore  an  erroneous  luatruction  that  the  fail- 
ure of  defendant  to  ane  a  certain  kind  of  machin- 
ery was  negligence,  if  the  acddent  conid  have 
been  averted  thereby,  was  not  prejudicial. 

4.  In  an  action  for  personal  injuries  a  ver- 
dict for  $1,000  will  not  be  set  aside,  the  evidence 
showing  that  plaintiff  received  a  severe  cut  npon 
the  head,  necessitating  attendance  from  a  pbysi- 
tian  for  two  weeks  and  injuries  to  his  lata,  ren- 
dering him  anable  to  work  at  his  trade  effidently 
for  six  or  eight  mmtha, 

'Error  to  drcnlt  court  ot  city  of  Blchmond. 

Actton  by  W,  T.  Gartbriffht  against  the 
lUchmond  Railway  &  Blectrlc  Company. 
There  was  a  Judgment  for  plalntlfl^  and  de- 
fendant brings  error.  Affirmed. 

Wyndham  R.  Meredith,  for  plaintiff  In  er- 
ror. Courtney  &  Patterson,  for  defendant 
In  error. 

RIELT,  J.  The  Judgment  to  which  the 
writ  of  error  was  awarded  in  this  case  was 
recovered  for  injuries  received  In  a  collision 
between  a  car  of  the  Richmond  Railway  ft 
Electric  Company  and  a  hook  and  ladder 
truck  of  the  fire  department  of  the  el^  of 
Richmond.  Three  grounds  are  assigned  for 
the  reversal  of  the  Judgment, 


The  first  Is  that  the  plaintiff  in  the  suit 
was  barred  of  the  right  to  recover  because 
of  his  own  contributory  negligence.  The 
case  cornea  before  us  upon  a  certificate  of 
the  evidence,  and  In  considering  It  we  must 
apply  the  familiar  rules  applicable  to  a  de- 
murrer to  evidence.  ■  These  rules  requlce 
us  to  accept  as  true  ail  of  the  plaintiff's 
evidence,  and  all  Just  inferences  which 
could  be  properly  drawn  from  it  by  a  Jury, 
and  to  reject  all  of  the  evidence  of  the  de- 
fendant which  conflicts  with  that  of  the 
plaintiff,  and  all  inferences  which  do  not 
necessarily  result  from  It  Many  witnesses 
were  examined  on  both  sides,  and  there  was 
considerable  conflict  in  much  of  the  testi- 
mony. It  Is  unnecessary  to  rehearse  it,  but 
sufficient  to  say  that  testing  It  by  the  above 
rules,  the  erldraice  clearly  estabUsheB  thei 
negligence  of  the  defendant  company,  and 
does  not  Justly  the  claim  that  the  plalntlfl  ' 
was  guilty  of  such  contributory  negligence  ' 
that,  but  for  the  same,  the  accident  -would 
not  have  happened. 

The  second  alignment  <tf  error  relates  to 
the  Instruction  given  by  the  court,  numbered 
2,  which  is  as'  follows:  ''The  Jury  are  fui^ 
ther  Instructed  that  if  they  believe  from  the 
evident  that  wlien  the  horses  of  the  truck 
came  in  sight  of  persons  on  the  defendant's 
car  the  said  car  was  at  such  a  distance  from 
the  point  of  collision  that  the  accident  might 
have  been  averted  but  for  the  want  of  a 
Sprague  motor  on  the  car,  or  the  crowding 
on  the  Edatform  of  passengers  preventing 
the  motorman's  use  of  his  machinery,  then 
the  defendant  company  was  guilty  of  negli- 
gence, and  the  Jury  must  find  for  the  plain- 
tiff, even  though  they  beMeve  that  the  mo- 
torman  on  the  car  did  all  In  his  power  to 
stop  his  car,  unless  they  believe  that  the 
negligence  of  plaintiff  or  tillerman  contribut- 
ed to  the  accident"  The  objection  made 
to  this  instruction  Is  that  it  pronounces  the 
failure  of  the  company  to  equip  its  car  with 
a  Sprague  motor  to  be  negligence,  when 
there  was  no  evidence  before  the  jury  tend- 
ing to  show  that  snch  motor  was  a  nec^ 
sary  equipment  of  its  car,  or  that  the  want 
of  it  caused  the  accident  In  which  the  plain- 
tiff was  Injured.  The  evidence  upon  this 
point  was  very  meager.  Only  three  witness-, 
es,  all  of  whom  were  called  by  the  defend- 
ant testified  In  regard  to  the  matter.  One 
of  them,  Mr.  Hill,  who  had  worked  In  the 
shops  of  the  company,  and  was  a  conductor 
on  one  of  Its  cars  at  the  time  he  testified, 
but  had  never  been  a  motorman,  stated  that 
this  particular  car  was  the  only  one  that 
was  provided  at  the  time  of  the  accident 
with  a  Westlnghouse  motor,  and  that  the 
others  were  equipped  with  Sprague  motors. 
When  questioned  as  to  which  was  the  best 
machine  for  stopping  a  car  suddenly,  he  an- 
swered that  the  Westlnghouse  "reverses 
slower,"  and  that  the  Sprague  "takes  quick- 
er than  the  other,"  whatever  that  may  mean. 
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Mr,  Jackson,  who  was  the  condtictor  on  the 
car,  was  aeked  by  which  motor  could  a  car 
be  stopped  In  the-  shorteBt  distance,  and  re- 
plied that  It  was  as  maj  to  stop  the  car 
with  the  one  as  the  other.  MaJ.  iSelden,  the 
Boperlntendent  of  the  company,  was  the  only 
other  witness  as  to  this  matter.  He  stated 
tliat  the  company,  at  the  time  he  testified, 
was  using  the  Weatlnghouse  motor  almost 
entirely  on  its  Main  Street  Une  and  the 
Sprague  motor  on  Its  Clay  Street  Line. 
When  asked  which  was  the  best  motor,  he 
stated.  "1  think  the  Westlnghouse  a  lltUe 
better";  and,  when  asked  fm-ther,  if  a  car 
could  be  stopped  quicker  with  the  Westing- 
house  motor  than  with  the  Sprague,  he  re- 
plied. 1^  **The  difference  is  so  slight,  it  Is 
hardly  appreciable."  The  foregoing  Is  sub- 
stantially all  the  evidence  upon  which  the 
instruction  complained  of  was  based.  It 
thus  appears  that  It  was  not  testlfled  to  that 
the  Sprague  motor  was  a  better  appllan^-e 
than  the  Westlnghouse,  or  that  at  the  time 
of  the  accident  It  had  been  tested  and  was  In 
practical  use  by  electric  street  railways,  or 
bad  been  adopted  by  them  as  a  safer  ma- 
chine, or  that  the  accident  could  have  been 
averted  if  the  car  had  been  equipped  with 
a  Sprague  motor.  It  was  the  legal  duty  of 
the  defendant  company  to  proTlde  Its  cars 
With  suitable  and  safe  machinery.  It  is  in- 
cumbent upon  a  railway  company,  propelled 
by  the  powerful  and  dangerous  agencies  of 
steam  or  electricity,  especially  In  a  large  and 
populous  city,  to  use  ordinary  and  reason- 
able care  to  avail  Itself  of  all  new  InTentlons 
and  improvements  known  to  it  which  will 
contribute  to  the  safety  of  its  passengers, 
and  prevent  accidents  to  others,  whenever 
the  utility  of  such  improvement  has  been 
tested  and  demonstrated;  but  It  Is  not  re- 
quired to  have  In  use  the  latest  improve- 
ments which  human  skill  and  ingenuity 
have  devised  to  prevent  accidents.  Patt  Ry. 
Acc.  Law.  iS  245--J47,  and  Elliott,  Koads  & 
8.  610;  The  instruction  was  erroneous  in 
singling  out  the  Sprague  motor,  and  makliig 
the  liability  of  the  railway  company  depend 
upon  Its  failure  to  equip  Its  car  with  such 
motor,  if  the  jury  believed  that  by  Its  use 
the  accident  could  have  been  averted,  when 
it  had  not  been  shown  In  evidence  that  the 
Sprague  motor  was  a  better  and  safer  ap- 
pliance, or  tbat  It  had  been  tested,  and  Its 
superiority  over  the  Westlnghouse  demon- 
strated, it  does  not  follow,  however,  that 
the  Judgment  for  that  reason  must  be  re- 
versed. It  is  the  settled  rule  of  this  court, 
recognised  and  acted  upon  In  numerous  cas- 
es, that  if  the  court  can  see  from  the  wirole 
record  that,  even  under  correct  instructions, 
a  different  verdict  could  not  hare  beea  right- 
ly found,  or  that  the  exceptant  could  not 
have  been  prejudiced  by  the  erroneous  In- 
struction, ft  will  not,  for  such  error,  reverse 
it  Preston  t.  Harrey,  2  Hen.  ft  M.  55; 
GolTln  r.  Menefee,  11  Grat  87;  Klncheloe 


V.  Traeewells,  Id.  587;  Bank  Waddill,  27 
Grat.  448;  Railway  Co.  r.  Rogers,  76  Va. 
443;  Telegraph  Co.  t.  Beynolds.  77  Va*  173; 
Bnouffer  v.  Uansbrough,  79  Va.  106;  Bean 
T.  Hatcher,  81  Va.  25;  Railroad  Go.  t.  Mc- 
Kenzle,  Id.  71;  Payne  t.  Grant,  Id.  161; 
Railroad  Co.  T.  Norment.  81  Va.  167,  4  S. 
E.  2U;  Com.  Lucas,  84  Va.  aOS,  4  S.  B. 
006;  Wager  t.  Barbour,  84  Va.  411},  4  8.  E. 
842;  Bernard  t.  Railroad  Ca,  85  Va.  792. 
8  8w  E.  785;  and  Granite  Oo.  t.  Bailey  (de- 
cided at  ttie  present  term)  24  S.  B.  2S2.  See^ 
also,  Sack.  Instruct  Juries  (2d  Ed.). 

The  collision  between  the  car  and  tlie  truck 
took  place  at  the  intersection  of  Main  and 
Third  streets.  Tbe  car  was  passing  down 
Main  street,  and  the  truck  was  intweedlng 
al<mg  Third  street  It  appears  from  the  evi- 
dence tbat  the  company  had  the  right  under 
the  law,  to  nyi  its  ears  at  as  great  a  rate  of 
speed  as  6  miles  an  hour;  that  this  car  was 
capable  of  seating  22  perscms,  and  could  ctHU- 
fortably  transport  as  many  as  SO  persons; 
that  the  cars  could  be  stopped  within  a  dis- 
tance equal  to  their  length,  or  at  most  within 
a  distance  equal  to  a  length  and  a  half  of  a 
car,  which  was  generally  understood  by  the 
public;  and  that  this  particular  car  was  about 
22  feet  long,  Including  Its  front  and  rear  plat- 
forma  It  also  appears  from  the  evidence 
that  the  car  at  the  time  of  the  collision  was 
crowded  with  passengers  to  its  utmost  ca- 
pacity, and  that  both  platfOTms,  and  even  the 
steps,  were  thronged;  It  being  variously  esti- 
mated that  there  were  not  less  than  from 
60  to  80  people  on  the  car.  So  crowded 
and  Jammed  together  were  th^  that  the 
conductor  was  unable  to  collect  the  fare  frtHU 
half  of  them,  and  the  motorman  unable,  as 
testlfled  to  by  some  of  the  wltnessss,  to  have 
free  command  of  his  brake.  As  to  the  fore- 
going facta  there  was  no  material.  If  any,  con- 
flict between  the  evidence  of  the  plaintiff  and 
that  of  the  defendant  There  was  very  much 
conflict  however,  in  the  evidence  In  other  ma- 
terial respects.  If  we  look  to  that  of  the 
plaintiff  alone^  It  appears  tbat  the  car  was 
somewhere  between  60  and  90  feet— these  be- 
ing the  two  extremes  of  the  estimates  of  the 
witnesses— above  TUrd  street  when  the  truck 
reached  Main  street  and  stuted  to  go  across 
the  car  track;  and  that  it  could  have  been 
easily  stopped,  and  the  colUston  prevoited.  If 
the  car  had  not  been  overloaded  with  passen- 
gers, and  nmntaig  at  the  rate  <rf  8  to  12  miles 
an  hour,— much  In  excess  of  the  speed  allow- 
ed by  law.  Upon  this  evidence,  It  could  but 
be  held  ttut  the  company  was  gnllty  of  gross 
negligence.  Irrespective  of  the  kind  of  motor 
with  which  It  was  equ^iped.  If  we  turn  now 
to  the  evidence  of  the  defendant  It  appears 
that  the  witnesses  estimated  that  tbe  car  was 
going  slower  than  usual,— at  a  speed  of  only 
3  to  4^  miles  an  hour,— and  that  It  was  from 
40  to  60  feet  from  Third  street  when  the 
truck  was  first  seen  by  persons  on  the  car, 
passhig  rapidly  from  Tlilrd  street  across  the 
track  of  the  railway.   There  was  then  ample 
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distance  wltbln  which  the  car  conld  oidl- 
uiU^  hare  been  brought  to  a  stoii  with  either 
the  Wotlngbouse  or  Sprasne  motor,  and  the 
colUalon  been  averted.  After  the  truck, 
wUch,  together  with  the  horaea,  meaanred  BO 
ffeet,  was  seen  by  the  passengera,  and  was.  or 
aboold  hare  been,  seen  by  the  motorman,  tt 
had  nearly  time  enough  to  dear  the  track  of 
Ihe  railway  before  the  car  atincfe  It,  the  car 
having  atmck  tbe  truck  Immediately  In  front 
of  Ita  hind  wheels,  about  42  feet  b'ick  from 
the  heada  of  the  horseA  drawing  It  If  the 
car,  with  a  full  complement  of  paaaengen, 
bat  not  loaded  beyond  Its  proper  cnpacltr, 
was  capable  of  being  stopi)ed  within  a  dis- 
tance equal  to  Its  own  IraigtL^  which  was  22 
feet,  or  at  most  within  a  qtace  less  than  twice 
fta  length,  wben  running  at  Its  maximum  speed 
of  Q  miles  an  hour,  as  the  evidence  shows,  It 
follows  that  It  could  have  been  brought  to  a 
stop  In  a  still  shorter  dlstanoe.  If  going  at  a 
rate  not  exceeding  4  ui  4%  mltea  an  hour. 
Thu  car  had  not  less  than  60  feet,  and  prob- 
ably condderably  more,  wlthfn  which  to  be 
stopped  after  tbe  truck  was  seen  about  to 
cnM8  Uie  railway  track,  when  ordinarily  half 
of  this  distance  would  have  sufficed.  It  la 
self-evident  that  the  heavier  the  load,  the 
more  vnmanagwable  the  car,  and  tbe  greater 
tbe  distance  required  wttbin  which  to  stop  it 
And  this  Is  ful^  confirmed  by  the  testlmon; 
of  MaJ.  Selden,  an  expert  electrician,  and  the 
snperlntendeiit  of  the  comi^any,  than  whom 
no  witness  was  more  competent  to  speak.  In 
answer  to  tbe  question,  what  would  be  a  rea- 
sonable distance  within  which  to  stop  the 
car?  be  replied:  "From  all  accounts,  they 
had  a  v<T7  heLTy  load;  probably  seventy  or 
eighty  paasengers.  I  would  estimate  that 
that  car  weighed  at  least  15,000  pounds.  If  it 
had  eighty  passengers,  knowing  the  weight 
of  the  car  and  motor.  *  *  ^  I  don't  think  a 
ear  with  the  weight  that  that  car  had  on 
could  be  stopped  In  less  than  fifty  or  sixty 
teet,  going  at  any  speed."  This  being  so,  it 
b  manifest  that  the  collision  betweoi  the  car 
|md  the  truck  was  caused  by  the  crowded  and 
overloaded  condition  of  .the  car,  and  not  all 
doe  to  the  particular  motor  witb  which  the 
car  was  equipped.  Upon  the  whole  evidence, 
therofore,  the  verdict  was  right,  and  the  mil- 
way  company  mold  not  have  been  tn%]udlced 
by  the  error  contained  In  the  Instruction  com- 
plained of.  The  people  of  a  city  and  vehl- 
elea  have  tbe  as  me  right  to  pass  along  an  in- 
tereectlng  street  as  the  car  has  to  go  across  It 
"The  car  has  a  right  to  cross  and  must  cross 
the  street,  and  vehicles  and  foot  passengers 
have  a  right  to  cross  and  must  cross  the  rail- 
road track.  Neither  has  a  superior  right  to 
the  other.'*  O'NeU  v.  Railroad  Co.,  129  N. 
T.  125,  29  N.  B.  84;  Buhrens  v.  Railroad  Co., 
68  Bon,  571,  6  N.  T.  Snpp.  224,  affirmed  125 
N.  T.  702,  26  N.  B.  782;  Railway  Go.  t. 
Toui^,  62  m.  288;  and  Booth;  8t  By.  Law, 
I  804,  and  cases  there  dted.  And  It  Is  gross 
negligence  In  a  street-railway  compai^  to 
overcrowd  and  load  down  Its  cars  with  pas- 


sengers beyond  any*' reasonable  and  proper 
limit,  and,  consequently,  not  to  be  able  to 
control  and  stop  them  readily  as  they  ap- 
proach an  Intersecting  street,  In  case  It  may 
be  necessary  to  do  so  to  avert  a  collision  or 
prevent  an  acddent 

The  third  assignment  of  error  Is  that  the 
damages  are  excessive.  It  was  proved  by 
Dr.  Ross,  the  surgeon  who  was  summoned  to 
attend  the  plaintiff  at  the  time  of  the  acd- 
dent,  ttiat  the  plaintiff  had  a  wound  on  the 
Bide  of  his  face  and  through  his  brow,  which 
he  had  to  close  with  stitches;  that  he  was 
suffering  from  concussion,  and  Insensible 
wben  he  dressed  his  wounds,  and  that  he  re- 
mained insensible  until  the  next  morning. 
He  also  stated  tliat  the  plaintiff  was  much 
bruised  about  his  body,  and  tliat  he  attended 
him  professionally  for  ten  days  or  two  weeks. 
The  plaintiff  himself  testified  that,  besides  the 
Injuries  mentioned  by  Dr.  Boss,  his  teeth 
were  broken,  that  bis  knee  was  so  injured 
that  he  was  lame  for  a  long  time,  and  that 
be  was  rendered  unable  to  work  ^ciently  at 
bis  trade  for  six  or  eight  months.  No  meth- 
od has  yet  been  devised,  nor  scales  adjusted, 
which  to  measure  or  weigh  and  value  In 
money  the  degrees  of  pain  and  anguish  of  a 
suffering  human  being,  nor  ever  Ufcely  to  be; 
and  we  cannot  say,  upon  tbe  evidence  In  thla 
case,  that  $1,000  was  excessive  damages.  It 
was  not  so  great,  considering  the  injuries 
proved  to  have  been  sustained  by  the  plain- 
tiff, as  to  furnish  ground  for  believing  that 
the  Jury  were  actuated  by  partiality  or  preju- 
dice; and,  unless  this  is  the  case,  under  the 
well-settled  rale  In  this  state,  the  court  should 
not  disturb  the  verdict  Parish  v.  Relgle.  11 
Grat.  807,  and  Railroad  Co.  v.  Shott,  91  Va. 
— ,  22  S.  B.  811.  There  Is  no  error  In  the 
Judgment  complained  of  for  which  it  slioiild 
be  reversed,  and  the  same  Is  affirmed. 


(K  Ta.  687) 

ANDERSON  v.  HTGEIA  HOTEL  CO. 

(Supreme  Coort  of  Appeals  of  Virginia.  March 
18,  1896.) 

LutiTATtOKB— Personal  Imjobt  Aotions— JiiDa< 

MKNT— VaLIDITT. 

1.  Under  Code,  {  2927.  reqidrtng  personal 
actions  which  do  not  snrrWe  to  be  brought  within 
one  Tear  from  the  date  of  their  accrual,  an  action 
for  injury  to  tbe  persoo  must  be  broogbt  within 
ooeyear  from  the  date  of  the  injury,  though  Id, 
S§  2902,  2903.  give  the  peraonal  representative  a 
right  of  action  thereon,  for  the  benefit  of  certain 
heirs,  which  does  not  abate  on  the  death  of  the 
defendant  and  Id.  8  2906,  provides  ttiat  an  ac< 
tion  for  injury  atiall  not  abate  on  death  of  ttte 
plaintiff,  but  may  be  revived  In  the  name  of  lUa 
personal  representative,  by  suggestion  of  the 
death  and  amendment  of  the  pliidings  to  con- 
form to  sections  2902,  2903. 

2.  The  validity  of  a  jndgment  is  to  be  de- 
termined by  the  laws  in  force  when  it  Is  render- 
ed, and  Is  not  affected  by  snbsequent  diaoges 
therein. 

Error  to  circuit  court  of  city  of  Elizabeth. 
Action  by  George  P.  Anderson  against  the 
Bygela  Hotel  Company  for  personal  in- 
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Jtiiies.  From  a  jadgrment  for  defendant, 
plaintiff  brings  error.  Affirmed. 

F.  B.  Haaseltine.  Boriand  &  WiUccoc,  and 
Barroushs  &  Bro.,  for  plaintiff  in  error. 
Tbos.  Tabb,  A.  S.  Segar,  and  Sbaip  & 
Husbea.  toT  defendant  in  error. 

BIELT,  J.  The  plaintiff  was  Injured  by 
falling  Into  an  oi^en  pit  filled  with  bot  oil, 
TFblcb  was  on  the  premises  of  tbe  defendant 
company,  and  brougbt  suit  to  recover  dam- 
ages for  tbe  Injuries  be  bad  sustained.  The 
accident  happened  on  January  12,  1802.  The 
suit  was  not  Instituted  until  June,  1803. 
The  defendant  pleaded  tbe  statute  of  limita- 
tions. The  plaintiff  demurred  to  the  plea, 
and  the  court  overruled  the  demurrer  and 
gave  judgment  for  the  defendant.  The  cor- 
rectness of  tbe  ruling  of  tbe  court  depends 
npon  tbe  construction  of  section  2027  of  tbe 
Code,  which  is  aa  follows;  "Every  personal 
action,  for  which  no  limitation  Is  otherwise 
prescribed,  shall  be  brougbt  within  five 
years  next  after  tbe  right  to  bring  the  same 
shall  have  accrued,  If  it  be  for  a  matter  of 
such  nature  that  in  case  a  party  die  it  can 
be  brougbt  by  or  against  his  representative; 
and,  if  it  be  for  a  matter  not  of  such  nuture, 
shall  be  brought  within  one  year  next  after 
the  right  to  bring  the  same  shall  have  ac- 
crued." The  determination  of  the  question 
whether  the  limitation  of  five  years  or  of 
one  year  applies  in  this  case  necessitates  an 
Inquiry  as  to  what  actions  terminate  with 
the  life  of  the  person-  It  was  a  rule  of  the 
common  law  that  if  an  Injury  was  done 
'either  to  the  person  or  the  property  of  an- 
■other,  for  which  damages  only  could  be  re- 
covered In  satisfaction,  tbe  action  therefor 
died  with  the  person  to  whom  or  by  whom 
the  wrong  was  done.  "In  actions  merely 
personal,"  says  Blackstone,  "arising  ex  de- 
licto, for  wrongs  actually  done  or  commit- 
ted by  tbe  defendant  as  trespass,  battery, 
and  Blander,  the  rule  is  that  'actio  per- 
sonalis moritur  cum  persona,'  and  it  never 
shall  be  revived,  either  by  or  against  tbe 
executors  or  other  representatives."  Book 
3.  p.  302.  See.  also,  Broom,  Leg.  Max.  874; 
1  Lomax.  Ex'rs  (2d  Ed.)  470;  and  4  Minor. 
Inst  pt.  1,  703.  Certain  innovations  have, 
by  degrees,  been  made  by  statutes  upon  this 
rule,  which  have  considerably  altered  it. 
Tbe  statute  of  4  Edw.  III.  c  7,  gave  to  ex- 
ecutors an  action  for  goods  and  chattels 
of  their  testators  curried  away  In  their  life- 
time; and  this,  being  a  remedial  law,  was 
liberally  construed.  The  legislature  of  Vir- 
ginia early  repealed  tbe  English  statutes, 
and  enacted  in  their  place  a  similar  statute, 
to  be  found  In  1  Rev.  Code  1810,  c.  104,  § 
64.  And  it  Is  now  provided  that  a  personal 
representative  may  sue  or  be  sued  "for  the 
taking  or  carrying  away  any  goods,  or  tbe 
waste  or  destruction  of,  or  damage  to,  any 
estate  of  or  by  his  decedent"  Code,  { 
2655.  Bnt  while  tbe  rule  of  tbe  common  law 


has  been  much  restricted  and  limited  by 
statutes  both  in  England  and  In  this  coun- 
try, and  the  right  to  sue  for  an  Injury  done 
to  the  property  or  estate  of  tbe  decedent 
In  his  lifetime  has  been  conferred  on  tbe 
personal  representative  of  tbe  deceased,  tbe 
rule  has  not  been  altered  In  this  state  ia 
respect  of  an  injury  done  to  the  person. 
An  action  for  an  injury  to  the  person  still, 
as  at  common  law,  dies  with  the  person, 
and  no  right  of  action  for  such  injury  sur- 
vives to  his  personal  representative.  There- 
fore, for  an  injury  to  the  person,  tbe  ac- 
tion must,  under  the  provisions  of  section 
2027  of  the  Code,  be  brought  within  one 
year  from  the  time  tbe  right  of  action  ac- 
crues, which  is  tne  time  when  tbe  injury 
was  sustained. 

It  is  sought  to  take  this  case  out  of  tbe 
rule  of  tbe  common  law  by  virtue  of  tbe 
provisions  of  sections  2902  and  2003  of  tbe 
Code,  whereby  it  Is  provided  that  "whenever 
tbe  death  of  a  person  shall  be  caused  by  the 
wrongful  act  neglect  or  default  of  any  per- 
son or  corporation  or  of  any  ship  or  ves- 
sel, and  the  act  neglect,  or  default  is  such 
as  would  (if  death  had  not  ensued)  have  en- 
titled tbe  party  injured  to  maintain  an  ac- 
tion, or  to  proceed  in  rem  against  said  ship 
or  vessel,  or  in  personam  against  tbe  owners 
thereof  or  those  having  control  of  her,"  the 
person  who,  or  corporation  or  ship  which, 
would  have  been  liable  If  death  had  not  en- 
sued, shall  be  liable  to  an  action  for  dam- 
ages, and  that  every  such  action  stiall  be 
brougbt  by  and  In  the  name  of  the  per- 
sonal representative  }f  such  deceased  per- 
son, and  within  12  mouths  after  his  or  her 
death.  Tbe  jury  in  any  such  action  may 
award  such  damages  as  to  it  may  seem  fair 
and  just,  not  exceeding  ^10,000,  and  may 
direct  In  what  proportion  they  shall  be  dis- 
tributed to  tbe  wife,  husband,  parent  and 
child  of  the  deceased.  It  is  further  provid- 
ed that  the  amount  recovered  shall,  after  the 
payment  of  costs  and  attorney's  fees,  be  paid 
to  tbe  wife,  husband,  parent  and  child  of  the 
deceased,  in  such  proportion  as  the  Jtiry  ma^ 
have  directed,  or,  If  they  have  not  directed, 
according  to  the  statute  of  descents  and  dis- 
tributions, and  "shall  be  free  from  all  debts 
and  liabilities  of  the  deceased,"  except  where 
there  are  no  such  kindred.  In  which  case 
they  shall  become  as^e's  of  the  estate.  It 
is  further  provided  by  section  2000  of  tbe 
Code  that  "the  right  of  action  under  sections 
2902  and  2903  shaU  not  determine,  nor  the 
action,  when  brougtT,  abate  by  tbe  death  of 
tbe  defendant  or  tb^  dissolution  of  tbe  cor- 
poration when  a  corporation  is  tbe  dtfend- 
ant;  and,  where  an  action  is  brought  by  a 
party  injured,  for  damage  caused  by  tbe 
wrongful  act  neglect,  or  default  of  any  per- 
son or  corporation  and  the  party  injured  dies 
pending  the  action,  and  his  death  Is  caused 
by  such  wrongful  act  neglect,  or  default  the 
action  shall  not  abate  by  reason  of  his  death, 
but,  bis  death  being  suggested,  it  may  be  re- 
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Tired  In  tbe  name  of  tals  personal  repreaest- 
ative,  and  tbe  declaration  and  other  plead- 
ings shall  be  amended  so  as  to  conform  to  an 
action  under  sections  2902  and  2903,  and  the 
case  proceeded  with  as  If  the  action  had 
been  brought  under  the  said  sections."  It 
was  claimed  and  earnestly  contended  in  ar- 
gument that  the  effect  of  these  statutes  Is  to 
cause  tbe  right  of  action  for  an  Injury  to  the 
peraon,  which  is  produced  by  tbe  wrongful 
act,  neglect,  or  default  of  another,  and  death 
Is  tbe  result  of  such  injury,  to  surrlve,  and 
to  alter,  in  such  case,  the  rule  of  the  co^- 
mon  law  that  an  action  for  an  Injury  to  tbe 
person  dies  with  the  person,  so  that  tbe  limi- 
tation  upon  the  right  of  action  In  the  case  at 
bar  would  be,  under  tbe  proTlsions  of  sec- 
tion 2927,  of  the  Code,  five  years,  and  not 
one  year.  Tbls  is,  howerer.  a  mistaken  view. 
No  action  at  luw  being  maintainable  against 
a  person  who,  by  bis  wrongful  act,  neglect, 
or  default,  may  have  caused  tbe  death  of 
another  person,  the  British  parliament,  in 
1846,  passed '  what  la  commonly  known  as 
"Lord  Campbell's  Act,"  which  was  entitled 
"An  act  for  compensating  the  families  of 
persons  killed  by  accidents."  The  Virginia 
act  (sections  2902-2906  of  tbe  Code)  Is  mod- 
eled upon  Lord  Campbell's  act.  and.  In  Its 
essential  features,  Is  substantlaUy  the  same. 
Tbe  language  of  the  act  clearly  Indicates  that 
the  legislature  had  in  Tlew  the  rule  of  the 
common  law,  and  that  Its  purpose  In  pass- 
ing tbe  act  was  to  provide  for  the  case  of  an 
Injured  person  who  had  a  good  cause  of  ac- 
tion, but  died  from  Injuries  without  having 
recovered  his  damages.  It  Intended  to  with- 
draw from  the  wrongdoer  the  immunity  from 
drll  liability  which  the  rule  of  the  common 
law  afforded  him,  and  to  provide  for  the  re- 
covery of  such  damages  notwlttistandlng  the 
death  of  the  Injured  person.  In  doing  so, 
however,  It  plainly  did  not  intend  to  contin- 
ue or  cause  to  survive  his  right  of  action  for 
tbe  injury,  but  to  substitute  for  It,  and  con- 
fer upon  his  personal  representative,  a  new 
and  original  right  of  action.  Blake  v.  Rail- 
road Co.,  83  E.  C.  L.  93;  Pym  v.  Railroad 
Co^  116  B.  C.  L.  396;  Read  v.  Railroad  Co., 
18  Law  T.  (N.  S.)  822;  Griffiths  v.  Earl  of 
Dudley,  9  Q.  B.  Dlv  357;  Seward  v.  The 
Vera  Cruz,  10  App.  Cas.  59;  Martin's  Adm'r 
V.  Railroad  Co.,  151  U.  S.  673,  696,  14  Sup. 
GL  533;  Raib-oad  Co.  t.  Swift.  26  Ind.  459; 
Bums  T.  Raib^ad  Co..  113  Ind.  169,  15  N. 
BL  230;  Hulbert  T.  City  of  Topeka,  34  Fed. 
510;  Legg  V.  Britton  (Vt.)  24  Atl.  1016; 
Whitford  v.  Ralhroad  Co.,  23  N.  Y.  465;  Llt- 
aewood  V.  Mayor,  etc..  89  N.  T.  27;  Hege- 
rich  T.  Keddle,  09  N.  T.  258,  1  N.  E.  787; 
and  TUt  Death  Wrongf.  Act,  I  23.  It  Is 
very  clear  that  this  new  right  of  action, 
though  founded  upon  a  wrong  already  ac- 
tionable by  existing  law.  in  favor  of  an  in- 
jured person,  for  bis  damages,  was  not  in- 
tended  to  be,  and  Is  not,  a  derivative  one. 
A  brief  consideration  of  tbe  general  princi- 
ples of  the  act  will :  demonstrate  tbe  correet- 


ness  of  this  view.  Where  the  right  of  ac- 
tion which  the  deceased  person  bad  In  his 
lifetime  survives,  his  personal  representa- 
tive sues  as  the  legal  owner  of  the  personal 
estate  which  has  descended  to  him  in  course 
of  law;  and  the  recovery  Is  for  tbe  benefit 
of,  and  constltutee  assets  of,  tbe  estate  of 
the  decedent,  with  tbe  consequent  liability 
for  the  payment  of  his  debts.  Tbe  right  of 
action  of  tbe  personal  representative  Is  the 
same  ttiat  was  possessed  by  the  deceased  In 
his  lifetime.  It  proceeds  on  the  same  prin- 
ciples, Is  sustained  by  the  same  evidence, 
and  the  measure  of  recovery  Is  the  same. 
But  very  dlfleient  Is  tbe  right  of  action  giv- 
en by  the  act  In  question.  The  act  requires 
the  suit  to  be  brou^t  by  and  In  tbe  name 
of  the  personal  representatlTe,  but  he  by 
no  means  sues  in  Us  general  right  as  per- 
sonal representative.  He  sues  wholly  by  vir- 
tue of  the  statute,  and  In  respect  of  a  dif- 
ferent right  His  suit  proceeds  on  different 
principles.  He  sues,  not  for  the  benefit  of 
the  estate,  but  primarily  and  substantially 
as  trustee  for  certain  particular  kindred  of 
the  deceased,  who.  are  designated  In  tbe 
statute.  If  the  effect  of  the  statute  Is.  as 
was  contended,  to  cause  the  right  of  action 
of  the  injured  person  to  survive,  the  suit  by 
his  personal  representative  would  be  to  re- 
cover damages  foi  tht  injury  the  deceased 
had  sustained,  and  the  detrimrait  caused  to 
his  estate.  The  same  kind  of  evidence  would 
be  necessary  and  admissible  to  support  the 
action  that  would  be  proper  if  the  injured 
person  himself  were  suing.  There,  would  be 
the  same  elements  of  damage  for  the  con- 
sideration of  the  Jury  in  assessing  the  dam- 
ages. Tbe  evidence  would  mainly  relate  to. 
and  the  damages  be  for,  tbe  pbyslcal  and 
mental  suffering  of  the  deceased,  and  the 
Injury  and  loss  generally  sustained  by  him 
and  bis  estate.  But  In  a  suit  by  the  per- 
sonal representative,  imder  the  statute,  the 
evidence  wotild  primarUy  relate  to,  and  the 
damages  be  not  only  for,  the  pecuniary  loss 
tbe  wife  husband,  parent,  or  child,  aa  the 
case  might  be,  had  sustained,  but  It  would 
be  proper  for  the  Jury,  in  computing  tbe 
damages,  to  take  also  into  consideration  tbe 
grief  and  mental  anguish  of  such  relatives, 
and  their  loss  In  being  deprived  of  the  care, 
attention,  and  society  of  the  deceased,  and 
to  Include  therefor  In  the  verdict  such  sum 
as  the  Jury  might  deem  fair  and  just.  Rail- 
road Co.  V.  NoeU'B  Adm'r,  32  Grat  394,  and 
Matthews  v.  Warner's  Adm'r,  29  Grat  570. 
The  limit  of  recovery,  too,  is  different.  In 
tbe  one  case  the  amount  of  recovery  is  limit- 
ed only  by  the  amount  of  the  loss  that  may 
be  proved;  in  tbe  other,  the  recovery  can- 
not lu  any  case,  exceed  $10,000.  Then, 
again,  if  the  action  were  only  a  survival  of 
the  right  of  action  of  the  injured  person,  tbe 
recovery  would  constitute  assets  of  his  es- 
tate, and  be  subject  to  tbe  payment  of  bis 
debts,  whereas  It  is  irpressly  declared  by 
the  statute  that  tbe  amount  recovered  un- 
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der  the  statutory  rUht  of  action,  except 
where  there  are  do  such  kindred  as  are  des- 
ignated by  the  etatute,  ahall  be  "free  from 
aU  debts  and  UabUlties."  And.  further,  it 
was  not  any  more  Intended  by  section  2806 
than  by  sections  2902  and  2903.  nor  has  It 
any  more  effect,  to  cause  the  right  of  ac- 
tion of  the  injured  person  to  Burrlve.  within 
the  meaning  of  sectiou  2827.  It  is  the  right 
of  action  given  by  sections  2802  and  2803  to 
the  personal  representative  of  the  Injured 
person  that  the  first  clause  of  section  2800 
causes  to  survive  upov  the  death  of  the 
wrongdoor.  If  he  be  a  person,  or  the  dlsso- 
IntlQu  of  the  cotxKKntlon,  If  thd  wrongdoer  be 
a  corporation,  and  not  the  right  of  action 
which  the  injured  person  had  In  his  lifetime. 
The  section  cwitains  no  provision  for  fbe 
survival  of  hit  right  of  action  In  such  event 
That  determines  dther  with  his  own  death, 
or  the  death  of  the  wrongdoer.  The  residue 
of  .section  2806  was  simply  Intended  to  pre- 
vmt  delay,  and  save  the  trouUe  snd  ex- 
pense of  a  new  snlt,  when  all  these  had  al- 
ready been  incurred  by  the  Injured  person, 
.who  had  brought  his  suit,  and  died  before 
recovering  his  damages.  But  for  section 
2806,  all  delay,  cost,  and  expense  which 
he  hod  Incurred  In  bis  lifetime  In  brinslDg 
and  maturing  his  suit  for  trial  would  be  use- 
less, and  Incurred  In  vain.  If  he  died  before 
the  trial;  but  without  |^«cladlng  the  right 
of  his  person!^  representative  to  bring  a  new 
suit  within  12  numths  after  his  death,  for 
the  same  cause  of  action,  and  recovering 
such  dao)ages  tiiarefor  as  to  the  Jury  might 
seem  fair  and  Just  not  exceeding  the  limit 
fixed  by  the  statute.  This  provision  of  sec- 
tion 2906  was  wisely  enacted  to  prevent  the 
estate  of  the  decedent  from  being  unjustly 
mulcted  with  costs,  and  to  facilitate  a  re- 
covery fbr  the  injury.  SuflBdent  has  been 
said  to  show  that  the  act  does  not  affect  the 
rule  of  the  common  law,  and  does  not  cause 
to  survive,  within  the  meaning  of  section 
2927,  the  right  of  action  for  an  Injury  to  the 
person  by  the  wrongful  act  neglect  or  de- 
fault ot  another.  Such  right  of  action  still, 
as  at  common  law,  dies  with  the  person,  and 
the  limitation  of  one  year  lytplles  in  such 
case.  Gurry  v.  Town  oi  Mannbigton,  23  W. 
Va.  U;  Flint  v.  GUptn  (W.  Va.)  8.8.  B.  33; 
and  Bfartln's  Adm'r  v.  Railroad  Oo.,  supra. 

It  Is  proper,  however,  before  concluding 
this  oidnion,  to  advert  to  the  act  of  1808-84, 
p.  83,  amending  section  2806,  which  was  in- 
voked by  counsd.  In  support  of  their  conten- 
tion of  the  survivability  of  the  right  of  ac- 
tion of  the  plaintiff  In  oror.  within  the  mean- 
ing of  section  29^.  What  eCCect.  if  any, 
that  act  may  have  In  other  cases  on  the  ques- 
thm  we  haTe  been  considering,  it  is  unnec- 
essary to  decide  and  we  do  not  now  mean 
to  express  any  opinion  one  way  or  the  other. 
It  can  have  n<«e  in  tUs  case.  The  Judg- 
ment In  this  case  was  rendered  Sept^ber 
13.  1803,  and  tiie  act  above  r^erred  to  was 
passed  Jannaiy  29, 1884.  The  Judgment  was 


final  prior  to  the  enactment  of  the  statute. 
This  is  not  a  court  of  original,  but  app^ 
late,  Jurisdiction,  and  the  writ  of  error  must 
be  disposed  of  fn  accordance  with  tbe  law 
as  It  existed  at  the  time  of  the  rendlttm  at 
the  Jw^ment  nils  court  must  affirm  It  If 
th^  Is  no  error  tfaweln  acovdlng  to  the 
law  as  it  stood  when  the  Judgment  was  ren 
dered,  and,  if  erroneous,  revorse  it  and  ea- 
ter such  Judgment  as  the  circuit  court  "ought 
to  have  entered."  Code^  {  S486;  Currin  v. 
Spraidl,  10  Grat  14S,'l4S;  Kennalrd  v.  Saum^ 
8,arat  183,  180;  Ballroad  Oo.  Donghoty 
(decided  at  Nov.  t^)  28  S.  B.  777;  BaUway 
Go.  T.  Twombly.  100  U.  S.  78;  and  Wright  v. 
Graham.  42  Ai^  14a  As  was  said  by  Jodge 
Samuels  In  delivering  the  opinion  ot  the  court 
in  Currin  v.  Spraull.  supra,  "If  a  party  shows  a 
def  oise  valid  at  tiie  time  it  Is  iiassed  cu  tgr  the 
court  a.  subsequent  change  In  the  law  cannot 
deprive  him  thereof."  There  is  no  error  in  tlw 
Judgment  ot  the  circuit  court  and  the  same  Is 
affirmed. 


(B2  Va.  8M> 
FITCH  v.  COMMONWEALTH. 
(Suprane  Court  of  ^p^^^  of  Virginia.  Fek 

PSIUDBT  —  InDIOTXBNT  —  PUEk  IK  AbATBHSST  — 

SuFFioiBNOT— JcHismcnoH. 

1.  A  Dies  in  abatement  cannot  be  based  on 

the  fact  that  the  crime  was  committed  beyond 
the  jurisdiction  of  the  conrt,  that  bdug  matter  of 
defense  unoer  the  general  issue. 

2.  Under  Code,  i  3993.  requiring  an  indict- 
ment for  perjary  to  aver  the  substance  of  tiw 
offense  charged,  in  what  court  or  by  whom  the 
oath  was  administered,  that  such  coort  or  peraon 
was  authorized  to  administer  the  oath,  and  mat- 
ter of  falsification,  the  indictment  need  not  aver 
that  the  court  trying  the  case  wherein  the  per- 
jury is  alleged  to  nave  been  comimtted  had  juris- 
diction thereof,  or  the  facts  showing  such  juris- 
diction. 

3.  An  indictment  for  perjnrr  wlilch  avers 

that,  on  trial  of  u  seduction  case,  the  previoot 
chaste  character  of  the  female  became  a  material 
issue,  and  that  defendant  on  such  iaaue,  under 
oatli,  testified  that  he  was  with  her  at  a  certain 
bouse,  "he  thonght."  in  January,  1808,  and  tb«e 
tiad  sexual  intercourse  with  her,  and  then  ^>edf- 
ically  negatives  these  statements,  sufficiently 
shows  the  materialitr  of  the  false  evidence. 

4.  An  indictment  under  Code,  |  3741,  pro- 
Tidiag  that,  if  any  person  under  oath  "wUIfuIly 
swear  falsely,"  he  snail  be  deemed  ^ilty  of  per- 
jury, which  avers  that  defendant  did  "felonious- 
ly, willfully,  and  corruptly  depose,  swear,  and 
testify,"  without  averring  that  he  did  so  falsely, 
is  insufficient,  thotigh  the  averment  setting  out 
matter  of  falsification  concluded,  "wherebjr*  de- 
fendant did  "feloniously,  wiUfnliy,  and  curupUy 
swear  falsely." 

Error  to  hustings  court  of  Staunton. 
James  A.  Fitch  was  convicted  of  perjoryr 
and  brings  error.  Affirmed. 

Braxton  ft  Brsxton,  W.  EL  Oralg,  and  J.  H. 
Crorier.  for  plalntUC  In  error.  B.  Taylor  So^ 
Atty.  QoL.  fOr  tbe  OommimwealtlL 

RIEIiT,  J.  It  vaa  not  error  to  rmeet  ttte 
plea  of  ttie  jtlalntlff  In  error  to  the  JnrMle- 
tion  of  tbe  court  A  plea  In  abatemott,  based 
upon  the  groond  that  tbe  <rfEenaeh  If  com- 
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mitted  at  all,  was  committed  beyond  the  Ju- 
risdiction of  the  conit,  la  iDBdmlsslble.  That 
Is  matter  of  defense  under  the  general  lasne, 
the  plea  of  "not  gnllty."  The  bard«i  Is  Just 
as  great  on  the  comoxinwealth  to  prore  Uiat 
the  offense  was  committed  within  the  Juris- 
diction of  the  trial  conrt  as  it  is  to  prove  the 
commission  of  the  offense  Itself.  The  failure 
to  prove  either  entitles  the  accused  to  an  ac- 
quittal. 1  Blsh.  Cr.  Ppoa  S  414;  Trem.  P.  a 
2T1;  2  Hale.  P.  G.  291;  Richardson's  Case,  80 
Ya.  124.  It  may  be  inferred  from  the  plea 
that  its  object  was  to  draw  In  qnestlon  the 
right  of  the  hustings  court  of  the  city  of 
Staunton  to  try  the  accused  for  a  crime  com- 
mitted In  the  court  of  the  county,  although  the 
latter  court,  at  the  time  of  the  offense,  was 
being  held  at  the  courthouse  of  the  county, 
which  is  In  the  said  dty,  and  within  the  ter- 
ritorial Jurisdiction  of  its  hustings  court.  AU 
dimes  are  local,  and  must  tried  in  the  court 
which  has  criminal  Jurisdiction  over  the  lo- 
cality where  they  are  committed.  The  county 
court  of  Augusta  county  would  bare  no  Jn- 
risdlctton  of  the  offense,  although  committed 
in  the  court,  for  the  reason  that  the  ofiCense 
tDOlr  place  outside  of  Its  territorial  Jurisdiction 
orer  crimes.  The  right  to  try  the  accused  rest- 
ed In  the  hustings  court,  within  whose  ter- 
ritorial Jurisdiction  the  crime  Is  charged  to 
hare  been  committed.  So,  in  any  view,  the 
plea  was  invalid,  and  properly  rejected. 

One  of  the  grounds  ui^ed  tn  support  ct  the 
demurrer  to  the  Indictment  was  that  it  does 
not  avw  that  the  county  court  of  Augusta 
county,  in  which  the  perjury  is  charged  to 
have  been  committed,  had  Jurisdiction  over 
the  case  upon  the  trial  of  which  the  testimony 
alleged  to  be  false  was  gtv^.  Perjury,  at 
common  law,  is  defined  to  be  a  willful  false 
oath  by  one  who,  being  lawfully  required  to 
depo«e  the  troth  in  any  jndldal  proceeding, 
swears  absolutely.  In  a  matter  material  to  the 
ptOat  tn  quegSlon,  whether  he  be  b^eved  or 
DDt.  2  Chit  Or,  Law,  302;  Hawk.  P.  C.  C 
eo.  I  1;  3  Rubs.  Grimes.  1;  2  Blah.  Cr.  Law, 
I  800;  Miiior,  Crimes  &  Pun.  138;  Davis,  Cr. 
Law,  224.  The  oath  must  be  administered  by 
one  having  legal  authority  to  do  ao,  and  In  a 
Judicial  proceeding  before  a  tribunal  that  baa 
Jurisdiction  to  try  It;  otherwise,  the  testl- 
mony  given  under  the  oath,  although  false, 
does  not  constitute  the  crime  of  perjury.  2 
Blsh.  Cr.  Law.  S  964;  Picking's  Case,  6  Orat 
628.  It  is  a  g^eral  rule  that  every  Indict- 
ment should  ^pllcltly  charge  all  the  facts 
and  circumstances  which  constitute  the  crime, 
eo  that  the  court  can  certainly  see,  oo  the  face 
of  the  Indictment,  as  a  question  of  law,  after- 
wards, when  these  facts  and  elrcumstences 
are  confessed  or  proved  to  be  true,  that  the 
crime  has  been  committed,  and  "behold  upon 
the  record  an  undoubted  warrant  tor  award- 
ing the  Judgment  of  the  law."  It  was,  there- 
fore, necessary,  in  an  indictment  for  perjury 
at  CMnmon  law,  to  set  forth  the  record  of  the 
cause  upon  the  trial  whereof  the  perjury  oom- 
plained  of  was  charged  to  be  committed,  so  as 


to  show  that  the  oath  was  administered  In  a 
Judicial  proceeding  and  by  lawful  authority, 
and  also  to  show  that  the  tribunal  wherein 
the  cause  was  tried  had  Jurisdiction  over  it 
The  Jurisdiction  of  the  tribunal  must  have 
been  made  to  appear  from  the  facts  stated 
tn  the  indictment,  or  the  Jurisdiction  be  ex- 
pressly averred.  This  was  Indispensable. 
Pickering's  Case,  supra;  Rex  v.  DowUn,  S 
Term  R.  311;  Stete  v.  GalllmtHe,  2  Ired.  372. 
These  requirements  caused  indictments  for 
perjury  at  common  law  to  be  set  forth  with 
much  detail  and  great  prolixity,  resulting, 
often,  by  reason  of  Inaccuracies,  In  the  ac- 
quittal of  guUty  parties  upon  mere  technicali- 
ties, and  without  regard  to  the  merits  of  the 
case.  To  obviate  these  difficulties,  and  slnt- 
pllfy  Indictments  for  perjury,  the  following 
statute  was  enacted  tn  the  time  of  George  IL 
(23  Geo.  IL  c.  11):  "In  every  Information  cr 
Indictment  to  be  prosecuted  against  any  per- 
son for  willful  and  corrupt  perjury,  it  shall  be 
sufficient  to  set  forth  the  substance  of  the  of- 
fense charged  upon  the  defendant,  and  by 
what  court  or  before  whom  the  oath  was 
taken  (averring  such  court  or  person  or  per- 
sons to  havecompetentauthority  to  administer 
the  same),  tt^ther  with  the  proper  averment 
or  averm«its  to  falsify  the  matter  or  matteis 
wherein  the  perjury  or  perjuries  Is  or  are  as- 
signed, without  setting  forth  the  bill,  an- 
swer, loformaUon,  Indictment,  declaration,  or 
any  part  of  any  record  or  proceeding,  either 
In  law  or  equity,  other  than  as  aforesaid,  and 
without  setting  forth  the  commission  or  au- 
thority of  the  court  or  person  or  persons  be- 
fore whom  the  perjury  was  committed;  any 
law,  usage,  or  custom  to  the  contrary  not- 
withstanding." The  effect  of  this  statute  was 
to  dispense  with  the  necessity  of  setting  out 
the  record  or  the  facte  to  show  the  Jurisdiction 
of  the  tribunal,  or  of  alleging.  In  terms,  that 
it  had  Jurisdiction  over  the  cause  or  proceed- 
ing in  which  the  false  testimony  was  given. 
It  was  thereafter  held  by  the  courts  of  Eng- 
land to  be  sufficient  to  set  forth  the  substence 
of  the  offense,  and  the  name  of  the  court  be- 
fore whom  the  oath  was  taken,  to  aver  that 
It  had  competent  authority  to  administer  the 
same,  and  to  falsify,  by  proper  averments,  the 
defendant's  assertions.  3  Kuss.  Crimes,  60; 
2  Chit  Cr.  Law,  287;  Archb.  Cr.  PL  &  Prac. 
1719;  Lavey  v.  Reg.,  70  BL  a  L.  486;  2  Blsh. 
Cr.  Proc.  f  914. 

Many  of  the  stetes  have  enacted  the  same 
or  a  like  statute,  and  the  same  effect  has  been 
glvoi  to  it  by  their  conrte  as  was  done  by  the 
conrte  of  England.  2  Blsh.  Cr.  Proc.  |  848. 
See,  also,  People  v.  Phelps,  5  Wend.  9;  Camp- 
bell V.  People,  8  Wend.  636;  Com.  v.  Knight, 
12  Mass.  274;  State  v.  Ledford,  6  Ired.  6; 
State  V.  Davis,  69  N.  G.  49G;  Stete  v.  StiUman, 
7  Cold.  346.  The  state  of  North  Carolina,  In 
1791,  enacted  a  statute  into  which  was  in- 
corporated the  provialons  of  the  statute  of  23 
Geo.  XL;  but  it  ceased  for  a  short  time  to  be 
a  part  of  the  stetute  law  of  that  state  in  con- 
sequence of  being  omitted  from  their  Revised 
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Statutes  thnmgh  Inadrertence  or  mtgapive* 
benston.  DarinK  the  period  of  Its  sc^peiislon, 
tbe  case  of  State  t.  Oalllmore,  2  Ired.  372. 
came  before  ttae  coort  Tbe  same  objection 
*hat  U  made  to  the  Indictment  In  this  case  was 
made  to  the  Indictment  In  that,  and  snstained; 
but  Jn<^  Gaston,  in  commenting  on  the  stat- 
ute, said:  "The  principal  effect  of  this  enact- 
ment was  to  Bobatltnte  In  the  Indictment  )ttae 
general  averment  of  a  compet^it  authority  to 
administer  the  oath  In  the  place  of  a  specific 
averment  of  the  facta  showing  sndi  anthnrl^, 
and  to  make  the  question  whether  the  oath 
was  or  waa  not  taken  before  a  compettot  ]n- 
rlsdtctlon  a  compound  question  of  law  and 
tact,  to  be  decided  by  the  petit  Jury  nnder  the 
advice  of  the  court  Since  that  act,  the  com- 
pendions  form  thereby  authorised  has  gen- 
erally been  adopted,  and  if  that  act  were  yet 
In  force  we  should  have  no  dlfiiculty  in  over- 
ruling the  objecthm  to  this  indictment"  The 
statute  of  28  Geo.  II.  was  enacted  too  late  to 
become  a  part  of  the  laws  we  Inherited  from 
England  (sections  2,  3,  Code  Vs.),  and  was 
never  In  force  in  this  stete.  Oonseqnently, 
when  the  Case  of  Lodge,  2  Grat  580,  was  de- 
cided. It  was  held  that  an  Indictment  fbr  per- 
jury must  still  conform  to  the  requirements 
of  the  common  law.  But,  on  January  18, 184C, 
the  general  assembly  enacted  snbstantlally, 
and  in  almost  Idoitlcal  words,  the  English 
statute,  which  has  ever  since  been  In  force 
here,  and  now  otmstltatM  section  3083  of  the 
Code.  In  ad(vtlng  the  Bnglish  statute.  It  is 
to  be  taken  that  there  was  adopted,  along 
with  it*  the  Interpretation  put  upon  It  by  the 
courts  of  England.  It  follows,  therefore,  that 
it  Is  now  unnecessary  In  this  state  to  set  forth 
the  record  of  the  case  upon  the  trial  whereof 
the  false  testimony  was  given,  or  to  aver  the 
Jurisdiction  of  the  tribunal  over  it,  but  only 
necessary.  Instead  thereof,  'to  state  tiie  sub- 
stance of  the  offense  charged  against  the  ao- 
cused,  in  what  court  or  by  whom  the  oath 
was  administered  which  Is  charged  to  have 
been  falsely  taken,  and  to  aver  that  such 
court  or  person  bad  competent  authority  to  ad- 
minister the  same,  togetbw  with  proper  avei^ 
menta  to  falsify  the  mattw  wherein  the  per* 
Jury  Is  assigned. " 

With  these  requiremoits  of  the  statute  In 
respect  to  the  matter  compUined  of  the  in- 
dictment in  this  case  fully  complies.  It  states 
the  substance  of  the  offense.  In  what  court 
the  oath  was  administered,  and  avers  that  it 
had  authority  to  administer  the  same.  We 
ought  not  to  require  more  tlian  the  words  of 
the  legislature  have  made  necessary.  The 
Case  of  Pickering*  supra,  was  relied  upon 
with  great  confidence  by  the  counsel  of  the 
philntlff  In  errror  to  eataUIsh  the  doctrine 
that  it  Is  stUl  necessary,  in  this  state,  to  aver. 
In  the  indictment,  that  the  court  liad  Jurisdic- 
tion of  the  case  upon  the  trial  whereof  the  al- 
lied peijnry  was  committed,  or  to  state  the 
facts  showing  such  Jurisdiction.  Tliat  case 
was  dedded  after  the  enactment  of  the  stat- 
.uto  of  January  18,  1S46,  Cited  above,  and  It 


waa  there  unquestionably  so  held,  as  Is  con- 
tended. But  it  will  be  observed  that  the  stot- 
nte  is  not  at  all  adverted  to  in  the  opinion  of 
the  court,  and  It  is  fair  to  presume  that  It  waa 
not  brought  to  its  attenttcm,  and  escaped  Its 
c<HiMderatIon.  The  effect  at  soch  a  stotnte 
upon  an  Indictment  for  perjury,  according  to 
the  uniform  Interpretation  put  upon  similar 
Btatutea  by  the  highest  courts  of  this  country 
and  of  England,  la  too  well  established  to 
doubt  that,  if  the  Vlxglnla  statute  had  been 
considered,  the  ded^n  in  Pickering's  Csse 
would  have  been  different  In  any  event  we 
are  unable  to  follow  It  In  the  ftice  of  our  stat- 
ute, but  must  hold  that,  imder  ite  provldona, 
it  is  now  unnecessary  to  set  forth,  In  an  in- 
dlctmoit  tor  petjury.  the  facts  necessary  to 
show  the  Jurisdiction  of  the  court  over  the 
case  upon  the  trisl  whereof  the  alleged  per^ 
Jury  was  committed,  or  exinvsdy  to  aver  It 
It  waa  further  ur^d.  In  mpport  of  the  de- 
murrer, that  the  Indictment  fails  to  show  the 
materiality  of  the  evidence  of  the  d^endant 
which  la  charged  to  have  been  false.  It  Is 
undoubtedly  necessary  that  It  should  appear 
on  the  ftice  of  the  indictment  that  tiie  false 
tothnony  was  material  to  the  matter  In  Isaiie, 
but  It  Is  not  requisite  to  set  forth  all  the  cir- 
cumstances which  render  It  materiaL  Ite 
materiality  may  t»  erpressly  averred,  or  the 
facte  may  be  set  out  so  as  to  show  ite  mat^ 
riaUty.  2  BIsh.  Or.  Ptoc.  8U;  2  Ohit  Or. 
Law,  809;  2  Archb.  Or.  Prae.  &  PL  1731;  Com. 
V.  Knight.  12  Mass.  274.  The  Indictment,  aft- 
er setting  out  the  matter  that  waa  in  Issue, 
that  one  John  H.  Baber  was  being  tried  for 
seducing,  on  or  about  December  26,  ^£U3,  a 
certain  Bllsa  J.  Toung,  undw  promise  of  mar- 
riage, avers  that,  upon  the  said  trial  It  became 
material  to  Inquire  whether  ahe  was  a  female 
of  previous  chaste  character,  and  that  tb«e- 
upon  the  defendant,  being  sworn  as  a  wlt- 
nesBt  testified  that  he  was  at  a  certain  party, 
given,  he  thought.  In  the  month  of  January, 
1SD3;  that  he  there  met  the  said  Elina  J. 
Toung,  and  danced  with  her;  and  afterwards, 
at  a  certain  place  at  the  bouse  where  the  par- 
tr  was  given,  had  sexual  intercourse  with  bw. 
—the  truth  of  each  of  which  atatemente  the 
Indictment  specifically  and  expressly  nega- 
tives. The  materially  of  the  false  evidence  is 
suflaclently  averred,  and  thla  objection  to  the 
Indictment  la  also  not  well  founded.  Bex  v. 
DowUn.  6  Team  B.  318;  Beg.  t.  Bennett.  20 
Law  3.  Mag.  Cas.  217;  Beg.  v.  Gardiner,  8 
Oar.  &  F.  737;  Stete  v.  Davis;  6d  M.  a  4£&i 
Stete  V.  Sleeper,  37  Y 1 126.  It  Is  also  Inalst- 
ed  that  the  Indictment  la  defective  in  that 
it  does  not  charge  tliat  the  defendant  swore 
positively  or  absolutely  at  what  time  the  party 
referred  to  took  place,  but  simply  avua  that 
he  "thought"  it  was  some  time  in  the  month  of 
January.  1803.  It  Is  not  necessary  that  be 
should  have  sworn  positively  or  absolutely  in 
order  to  commit  perjury,  but.  as  was  aaid  by 
Lord  Mansfield  In  Pedley's  Case,  1  Leach,  32S, 
"a  man  may  be  Indicted  for  peijury  in  swear- 
ing that  be  beeves  a  fact  to  be  tme  which 
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he  mnst  know  to  be  false."  Id  Reg.  t.  Schle- 
slnger,  10  Q.  B.  070,  an  ladlctnient  for  perjury 
was  sustained  where  the  defendant  swore  th&t 
he  "thought"  that  certain  words  written  In  red 
Ink  were  not  his  writing.  But,  In  ail  such 
cases,  where  one  swears  a  thing  according 
as  be  '*thinl£8,"  "remembers,"  or  "belieTes," 
It  is  proper  to  negative  the  fact  that  he  so 
thought,  believed,  or  remembered.  2  Blah.  Cr. 
Froc.  9  862. 

It  was  further  argued,  In  support  of  the  de- 
murrer, that  the  indictment  was  fatally  de- 
fectlTG  because  it  does  not  charge  that  the 
defendant  swore  "falsely."  Falsity  is  the 
main  Ingredient  of  the  crime  of  perjury, 
and  the  charge  that  he  swore  falsely  cannot 
be  dispensed  with.  Chit  Cr.  Law,  SOU;  3 
Boss.  Crimes,  Sa  In  Bex  r.  Ferrott.  2 
Maule  &  S.  302,  Dampler.  J.,  said:  "Upon 
every  indictment  for  perjury  which  I  hare 
ever  seen,  it  has  always  been  alleged  that 
the  defendant  falsely  swore,  etc."  In  Reg. 
V.  Oxley.  3  Car.  &  K.  317,  it  was  held  that 
an  indictment  which  charges  that  the  pris- 
oner "feloniously,  corruptly,  Imowingly,  will- 
folly,  and  mallclonsly  swore,"  omitting  the 
word  **falsely,"  but  concludl^,  "and  so  uie 
defendant  in  manner  and  form  aforesaid  did 
commit  wUlfnl  and  corrupt  perjury,"  Is  bad. 
And  so.  tn  Jnaraqui  t.  State,  28  Tex.  S25, 
Jndge  Wheeler,  speaking  for  the  court,  said: 
"We  think  the  indictment  Insoffldent  In  that 
It  dttes  not  aver  that  the  defendant  swore 
tals^."  The  present  statute  of  this  state 
on  perjory  is  as  fellows:  '*If  atiy  person, 
to  whom  an  oath  Is  lawfully  administered 
on  any  occasion,  willfully  swear  falsely  on 
such  occssion  touching  any  material  matter 
or  thing,  or  U  a  person  falsely  make  oath 
that  any  otlier  person  Is  twent7-one  years  of 
age.  In  order  to  obtain  a  marriage  license,  he 
shall  be  gnllty  of  perjury."  Code  Va.  S  <^41. 
Tender  this  statute,  it  would  be  necessary  to 
charge  that  the  defendant  feloniously  and 
wUlfnlly  swore  falsely,  or  that  he  felonious- 
ly, wlllfuUy,  and  falsely  swore,  or  to  use.  In 
the  place  of  "willful"  some  word  that  is  the 
equiraient  of  it.  In  Thomas  t.  Com.,  2  Bob. 
(Va.)  79S,  the  charge  In  the  indictment  was 
that  the  defendant  "did  depose  and  give  eri- 
dence  to  the  said  grand  Jury  In  substance 
and  to  the  effect  following,  to  wit"  What 
he  stated  Is  next  given,  and  then  follows 
the  allegation,  "Which  said  evidence  given 
to  the  grand  Jury  was  willfully  false  and 
corrupt"  Jndge  Field,  in  delivering  the 
opinion  of  the  court,  said:  "Whether  we  re- 
gard the  Indictment  In  this  case  as  an  In- 
dictment for  perjnry  at  common  law,  or  for 
perjury  under  the  Virginia  statute,—!  Rev. 
Code  p.  &71,  c.  148,  S  1  [which  then  was,  "If 
any  person  sliall  willfully,  corruptly,  and 
falsely  swear"],— we  are  onanimouely  of 
opinion  that  it  is  defective  in  not  setting 
forth  the  crime  of  perjury  with  sulllcient, 
direct,  and  positive  averments.  An  Indict- 
ment vjfon  the  statute  should  aver  that  the 


defendant  did  *wlilfully,  corruptly,  and  false- 
ly' swear  or  aiUrm,  as  the  case  may  be." 
The  Indictment  in  the  case  at  bar  simply 
charges  that  the  defendant  did  "feloniously, 
willfully,  and  corruptly  depose,  a  wear,  aud 
testify."  It  omits  altogether  that  he  "false- 
ly" swore.  The  language  of  Uussell  on 
Crimes  (volume  8,  p.  53),  Is  here  moat  apt: 
"Where  an  indictment  for  perjury  alleged 
that  the  prisoner  felonlonsly'  swore  to  the 
matter  on  which  the  perjury  was  assigned, 
instead  of  'falsely,'  it  was  held  that  the  In- 
dictment was  bad  In  substance,  and  that  the 
words  'corruptly,  knowingly,  willfully,  and 
materially'  did  not  supply  the  defect.  A 
man  might  swear  'corruptly'  under  some 
corrupt  influence,  and  yet  swear  the  truth. 
So  with  respect  to  the  word  *knowlngly.* 
And  he  might  swear  'willfully  and  mali- 
ciously* to  gratify  some  maltcions  feeling,  but 
yet  it  might  not  be  'falsely.' "  The  Indict- 
ment, after  contradicting  the  truth  of  the 
testimony  alleged  to  have  been  given  by  the 
defendant,  concludes  as  follows:  "Whereby 
the  said  James  A.  Fitch,  Jr.,  did  then  and 
there,  upon  the  said  trial  In  the  city  afore- 
said, feloniously,  willfully,  and  corruptly 
swear  falsely,  and  feloniously  commit  will- 
ful perjury."  But  this  averment  cannot  sup- 
ply the  omission  of  the  word  "falsely"  in  the 
charging  part  of  the  indictment,  for  this  is 
but  the  averment  of  a  legal  Inference  or 
conclusion  of  law  from  what  has  been  stat- 
ed, and  not  the  averment  of  a  distluct  fact 
It  is  the  province  of  the  iDdictors  to  state 
facts,  and  leave  legal  inferences  and  con- 
clusions of  law  to  the  court  1  Bish.  Cr. 
Proc.  329;  2  Bish.  Cr.  Proc.  i  903;  2  Chit 
Cr.  Law,  291;  3  Russ.  Crimes,  53;  Juaraqui 
V.  State,  supra.  For  this  defect  the  demur- 
rer to  the  Indictment  should  have  been  sus- 
tained. This  result  renders  it  unnecessary 
to  consider  the  other  assignments  of  error, 
all  of  which  relate  tq  subsequent  rulings  of 
the  court  made  upon  the  trial  of  the  case. 
The  Judgment  of  the  hustings  court  for  the 
error  aforesaid,  must  therefore  be  reversed 
and  annulled,  and  an  order  entered  sustain- 
ing the  demurrer  to  the  Indictmeut,  and  dis- 
missing the  same,  but  without  prejudice  to 
the  right  to  renew  the  prosecution  by  the 
finding  of  another  and  proper  Indictment 


(KTs.  701) 

■  TAMES  et  aL  V.  LIFB. 

(Supreme  Court  of  Appeals  of  Virginia.  March 
10,  1896.) 

JcnOHKNT — RbVIVAL— LmiTATlOK — PA.TMBKT. 

1.  A  jud^ent  creditor  ma^  bring  suit  in 
eqnitf  against  the  persoDal  representative  aud 
heirs  or  devisees  of  his  deceased  Judgment  debt- 
or without  first  reTiviuE  his  Judgment 

2.  Under  Code,  {  3577.  tveacribing  limitation 
of  proceedings  to  enforce  judgment  and  providins 
that  In  compnting  time  thereoDder,  there  shall, 
as  to  writs  of  scire  facias,  be  omitted  the  time 
elapsed  between  January  1, 1869,  and  March  2^ 
1871,  limitation  of  a  suit  in  equity  to  enforce  a 


Digitized  by  Google 


276 


24  SOUTHBASTBHN  BEPOBTBR. 


judfnn^nt  obtained  Jane  3,  1870,  commenced  to 
rim  March  29.  1871, 

3.  PresumptioD  of  pajrment  of  ft  Jodcment 
cannot  arise  from  lapse  of  time  lets  than  the  pe- 
riod of  limitation. 
* 

Appeal  from  drealt  coort,  FIttsylTanIa 
county. 

Suit  by  Sanmel  life  against  Jobn  O.  Jamea, 
executor,  and  otben.  Decree  for  plalntlfl, 
and  defendants  appeaL  AflOnned. 

Berkeley  &  Harrison,  for  appellants.  James 
L.  Tredvay  and  Sam.  A.  Anderson,  for  ap- 
pellee. 

CAKDWBLL,  J.  This  Is  an  appeal  from  a 
decreeof  thecircult  courtof  Plttsylranla  coim- 
tSt  and  the  first  question  presented  is  whether 
a  judgment  lien  creditor  can  maintain  fala  suit 
In  a  court  of  equity  to  subject  the  real  estate 
of  bis  deceased  debtor,  until  he  has  revived 
his  Judgment  at  law  against  the  personal  rep- 
resentative. The  bill  in  this  case  was  filed 
February  17,  1890,  by  Samuel  Life,  on  be- 
half of  himself  and  all  other  cVeditors  of  John 
0.  James,  deceased,  who  would  come  in  and 
make  themselves  parties  to  the  suit  npf>n  the 
usual  terms.  The  hill  sets  forth  tliat  the 
plaintiff  on  Jtme  3,  1870,  obtained  a  decree  in 
the  circuit  court  of  Pittsylvania  against  the 
.  said  John  C.  James  for  ¥082  62^^,  with  inter- 
est thereon  from  November  4,  1863,  till  paid, 
and  $169.68  costs;  that  execution  issued 
thereon  June  10,  1870,  retamable  to  the  fol- 
lowing August  rules,  and  was  returned  by 
the  sheriff  indorsed,  "No  effect;"  that  the 
decree  was  placed  upon  the  lien  docket  of 
Pittsylvania  county  court  clerk's  office,  and 
was  a  Hen  on  the  land  of  James;  timt  James 
had  died  a  few  months  prior  to  the  filing  of 
the  bill,  after  making  and  publishing  his  last 
will  and  testament,  which  had  been  duly  pro- 
bated In  the  county  court  of  Pittsylvania; 
and  that  R.  A.  James,  one  of  the  executors 
named  therein,  had  alone  qualified  as  such. 
The  bill  further  charges  that  the  testator, 
James,  was  at  the  time  of  his  death  seised 
and  possessed  of  a  large  real  and  personal 
estate,  which  he  disposed  of  by  his  will  to 'his 
widow  and  children  and  a  grandchild,  the 
widow  taking  the  whole  of  the  personal  es- 
tate after  the  payment  of  testator's  debts,  and 
the  interest  on  the  proceeds  to  arise  from  the 
real  estate  directed  to  be  sold  during  her 
widowhood,  and  at  her  death  the  principal 
fund  to  be  divided  among  the  testator's  chil- 
dren and  his  grandchild.  To  this  bill  B.  A. 
James,  in  his  own  right  and  as  executor,  and 
all  of  the  devisees  and  legatees  named  in  the 
will,  are  made  parties  defendant,  except  the 
widow,  Angellne  James,  and  the  prayer  of 
the  bill  is  ttiat  all  necessary  accounts  be  tak- 
en; that  a  sufficient  quantity  of  testator's 
lands  be  sold  for  the  payment  of  the  plain- 
tiff's judgment  lien  thereon,  etc.;  and  for 
general  relief.  On  December  8,  1890,  a  de- 
cree was  entered  directing  the  accounts  pray- 
ed for  in  the  bill  to  be  taken  by  one  of  the 
oommissioners  of  the  court   B.  A.  James,  in 


hla  own  right  and  as  executor.  Bn£  B.  B. 
James,  another  of  the  defendants,  filed  their 
separate  demurrer  and  answer  to  the  bill, 
which  demurrer  was  overruled,  and  the  ac- 
count reported  by  the  commissioner  under  the 
decree  of  December  8th,  in  which  the  judg- 
ment of  the  plaintiff  la  reported  aa  due  and 
tmpald,  was  confirmed. 

It  is  contended  on  behalf  of  appellants  that 
it  was  error  in  the  court  below  to  overrule 
the  demurrer,  because  the  bill  of  the  plain- 
tiff did  not  show  upon  its  face  that  the 
plaintiff  bad  revived  his  judgment  against 
the  personal  representative  of  the  testator, 
James,  at  law  before  proceeding  with  bia 
suit  in  equity.  In  the  case  of  Taylor"* 
Adm'r  T.  Spindle.  2  Grat  44,  the  contentioa 
was  that  a  judgment  creditor  had  no  right 
to  relief  in  equity  until  ha  sued  out  tiis 
elegit  at  law.  Stannard,  J.,  who  delivered 
the  opinion  of  the.  court,  says:  "Among 
the  numerous  cases  which  for  a  series  of 
years  have  passed  through  this  court,  and 
in  which  relief  has  been  given  to  the  judg- 
ment creditor  by  giving  effect  to  his  Judg- 
ment lien,  I  do  not  recollect  one  in  which 
the  elegit  had  tieen  actually  sued  out,  and 
that  stated  as  a  part  of  the  title  to  the  sId 
of  equity."  The  argument  of  counsel  for 
appellants  in  the  case  here  under  considerar 
tion,  that  the  Judgment  of  appellee,  Life, 
immediately  upon  the  death  of  Jamea,  the 
debtor,  became,  as  it  were,  of  suspended  vi- 
tality, until  revived  at  law,  la  fully  met' by 
the  decision  of  this  court  in  Burbridge  v. 
Htgglns*  Adm'r.  6  Grat  127.  wherein  it  is 
said:.  "Defendant  contends  that  the  decree 
did  not  bind,  because  it  had  not  been  re- 
vived, and  no  execution  had  Issued  upon  it; 
but  this  question  is  settied  by  the  cose  of 
Taylor's  Adm'r  v.  Spindle,  2  Grat  44."  In 
the  case  of  Suckley's  Adm'r  v.  Botchford, 
12  Grat  60,  Samuels,  J.,  aaya:  "The  appd- 
lant's  intestate,  the  judgment  creditor,  hav- 
ing established  his  debt  against  Libby  in  his 
lifetime,  was  not  compelled  to  look  to  the 
real  estate  as  merely  a  secondary  fund  for 
payment  but  had  the  right  to  look  upon  the 
estate,  real  and  personal,  as  equally  llatd& 
This  right  the  creditor  might  exercise,  nn- 
less  some  equitable  reason  would  require 
him  to  proceed  first  against  the  personal 
estate."  And  further  on.  in  discussing  the 
contention  that  the  judgment  should  hare 
been  revived  at  law  before  the  suit  lu  equity 
was  brojigbt  he  says  "that  the  Judgment 
could  have  been  revived  against  the  dev- 
isees, and  also  against  the  executor,"  but 
considered  neither  necessary.  In  the  case 
of  Bank  V.  Allen,  76  Va.  206,  this  court  ap- 
pears to  have  treated  the  question  as  set- 
tled. That  was  a  case  in  which  a  creditors' 
Mil  was  filed  to  subject  the  lands  of  tbe 
debtors  to  the  payment  of  the  Hens  and  In- 
cumbrances thereon,  and  no  execution  had 
issued  on  the  judgment  then  under  con- 
sideration, but  the  right  to  revive  it  upon 
scire  facias  still  existed.   Burks,  J,  say*. 
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"There  was  n«  necesfdty  of  nrlTlng  the 
Judgment"  It  may  be  said  at  this  daj 
that  the  right  of  a  Judgment  creditor  to 
bring  his  snit  In  equity  against  the  i>er8onal 
representatlTe  and  heirs  or  devisees  of  his 
deceased  debror,  before  rerlrlng  his  judg- 
ment at  law,  has  been  g«ierall7  recognized 
m  the  courts  of  the  commonwealth;  and, 
besides  this  fact,  no  good  reason  has  been, 
or  can  be,  in  our  opinion,  soggested  for  re- 
quiring the  creditor  to  first  revlTe  his  Judg- 
ment at  law  against  the  personal  repre- 
sentatlTe before  coming  Into  equity.  The 
OEecutlon  Issuing  upon  the  Judgment  so  re- 
Tlred  would  not  be  effectual,  as  the  assets 
Id  the  hands  of  the  personal  representatlTe 
could  not  be  seized,  but  would  hare  to  be 
administered  by  him  according  to  law.  If 
the  Judgment  had  been  paid,  this  defense 
could  be  Diade  as  well  In  equity  as  at  law. 
We  are  th«<efoTe  of  opinion  that  the  demur- 
rer was  properly  oTerruled. 

On  the  10th  of  January,  1881,  after  the  de- 
cree for  an  aecoont,  Mrs.  Angellne  James, 
who  was  omitted  as  a  party  defendant  In  the 
bin  fllcd,  was,  under  section  3292  of  the 
Code,  made  a  party  defendant,  and  process 
against  her  ordered  to  be  Issued,  which  was 
done,  and  duly  executed  March  10,  1891. 
Upon  her  appearance  she  filed  a  plea  of  the 
Etatute  of  limitations  to  the  decree  in  fsTot 
of  the  plslDtlff  reported  by  the  master  com- 
mlntlcner,  and  at  the  bearing  of  the  cause 
tb^  conit  below  oTcrruled  her  plea,  and  this 
actt'yn  of  the  court  constitutes  appellants' 
second  asstgrment  of  error.  The  decree  In 
fsTor  of  the  plaintiff,  as  we  have  seen,  was 
obtaLied  or  tbe  3d  of  June.  1870,  and  the  re- 
turn of  the  execntim  that  Issaed  thereon 
was  made  to  tbs  first  Monday  In  August, 
1870-  and  there  being  a  return  of  the  officer 
in  whose  hands  It  was  placed.  Indorsed  there' 
on,  the  right  to  issue  other  executions  within 
2n  years  from  tbe  first  Monday  In  August, 
1870,  followed,  aud  the  right  of  the  plaintiff 
to  file  his  bill  In  equity  to  enforce  his  Judg- 
ment lien  was  coextenslTe,  as  to  time,  with 
the  right  to  Issue  execution  thereon,  Hutche- 
Boq  ,T.  Grubbs,  80  Va.  251,  and  authorities 
dted.  Under  the  plain  meaning  of  section 
8677  of  the  Code,— which  proTldes  that  In 
eompnting  time  under  this  section  there 
■hall,  as  to  writs  of  fieri  facias,  be  omitted 
from  such  computation  the  time  elapsed  be- 
tween th^  first  day  of  January.  1869,  and  the 
29tb  day  of  March,  1871  (that  Is,  this  period 
Is  to  be  excluded  In  the  compntatlon  of  tbe 
time  within  which  the  plaintiff.  Life,  might 
Issue  his  fl.  fa.,  or  file  his  bill  in  equity  to 
oiforce  his  Judgment).— therefore,  the  twen- 
ty years  allowed  by  the  statute  did  not  ex- 
pire antll  the  29th  day  of  March,  1891;  and 
hmcCt  upon  either  Tlew  to  be  taken  of  this 
caae.  whether  the  statute  of  limitations  stop- 
ped nmnlng,  as  against  the  plaintiff,  upon 
0ie  fBlng  of  his.  bill,  upon  the  order  making 
lbs.  James  a  party,  or  upon  the  execution  of 
tbe  procesa  iqun  her  to  answer  tbe  bill,  her 


plea  of  the  statute  was  property  rejected. 
HsTing  taken  this  Tlew,  It  becomes  unneces- 
sary for  us  to  construe  the  act  of  1SS7-8S, 
amending  section  2919  of  the  Code  so  as  to 
proTlde  that,  in  the  computation  of  tbe  time 
within  which  an  execution  may  issue  on  a 
Judgment,  there  shall  be  also  omitted  one 
year  from  the  qualification  of  the  personal 
representatlTe. 

The  two  remaining  grounds  of  error  assign- 
ed by  appellants  may  be  considered  together. 
It  Is  contended  that  the  bill  should  have  been 
dismissed  for  laches,  or  that  the  court  erred 
In  not  rejecting  plaintiff's  claim  on  the  pre-  / 
sumption  of  payment.  No  authority  can  be 
found  to  Justify  the  presumption  of  paymmt 
of  a  debt  merely  from  tbe  ^ax  of  time,  short 
of  the  period  of  20  years;  and  In  this  case 
we  find  no  evidence  of  laches  on  the  part  of 
the  appellee  that  would  hare  Justified  tbe 
court  below  In  dismissing  bis  bilL  Foster's 
Curator  t.  RIson,  17  Qrat  335.  As  to  the 
circumstances  relied  on  to  raise  tbe  presump- 
tion of  payment,  they  appear  not  only  to  be 
wholly  Insufficient  to  Justify  such  a  presump- 
tion, but  strongly  tend  to  establish  the  n- 
Terse.  Zt  Is  true  tfiat  appellee's  Judgment 
was  not  entered  on  the  lien  docket  of  the 
county  court  of  PittsylTanIa  till  Octol>er  21, 
1889,  aad  after  tbe  death  of  James,  the  debt^ 
or;  but  this  does  not  in  any  way  affect  the 
validity  of  the  Judgment,  as  between  him 
and  his  debtor,  James,  or  those  claiming 
through  and  under  tbe  latter.  It  is  shown 
that  when  the  Judgment  was  obtained,  sfter 
a  long  and  bitter  litigation.  James  had  been 
prcTiouBly  adjudged  a  bankrupt;  and  tbe  reo* 
ords  In  Pittsylvania  county  court  did  not  dls* 
close  that  be  claimed  to  own  any  real  estate 
until  March,  1879,  when  be  placed  upon  tbe 
record  a  deed  of  couTeyance  to  himself  of  the 
land  that  he  had  surrendered  In  bankruptcy 
about  10  years  prior,  purchased  at  a  sale 
thereof  In  the  name  of  a  kinsman,  but  paid 
for  by  him  (James).  This  circumstance 
would  tend,  at  least,  to  show  that  James 
was  concealing  his  property  to  SToid  tbe  pa^ 
ment  of  tbe  Judgment,  especially  when  con- 
sidered In  connection  with  his  declaration  to 
C.  £1.  Dabney,  his  counsel.  In  the  litigatltm 
resulting  In  the  Judgment,  made  several 
years  after  the  Judgment,  t1&  that  the  Judg- 
ment was  an  unfounded  and  baseless  claim, 
which  It  was  needless  to  pay  any  further  at> 
tention  to.  The  evidence  fairly  Justifies  the 
Inference  that  the  enmity  between  tbe  cred- 
itor, Life,  and  the  debtor,  James,  was  so  bit- 
ter, especially  on  the  oart  of  James  towards  . 
Life,  that  the  hostile  attitude  of  the  latter 
droTe  the  former  to  abandon  his  residence  In 
the  county  of  Pittsylvania  during  the  pend- 
ency of  the  litigation  between  them,  and  to 
take  up  his  abode  in  the  county  of  Augusta, 
where  he  has  since  resided.  It  Is  not  at  all 
pretended  that  the  Judgment  was  paid  by 
James  to  Life,  respondents  only  saying  th^ 
believed  It  had  been  paid;  and  it  Is  proT- 
ed  that  payment  was  nera  made  to  Life's 
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counsel,  reeidlns  In  PlttBylvanta  comity,  who 
proaecated  the  claim  to  judgment,  and  who 
was  of  counsel  for  Life  In  the  Institution  of 
this  suit  to  enforce  Its  payment.  We  do  not 
think  that  It  Is  In  tiie  slightest  degree  proba- 
ble that  James  would  have  paid  to  Ufe, 
whom  he  regarded  as  a  bitter  enemy,  a  judg- 
ment which  he  (James)  characterized  as  an 
unfounded  and  baseless  dalm;  and  we  are 
of  opinl<m  that  neither  the  lapse  of  time,  the 
condition  of  the  itartles,  the  circumstances 
anrroundlng  them,  nor  their  relations  to  each 
other,  at  all  justify  a  presumption  that  the 
«  debt  asserted  has  been  paid,  but  that  the  cir- 
cumstances surrounding  the  parties,  and 
their  relations  to  each  other,  strongly  tend  to 
establish  the  contrary.  For  the  foregoing 
reasons  the  decree  of  the  lower  court  Is  af- 
firmed. 


RICHMOND  &  D.  R.  CO.  T.  TRIBBLE'S 
ADM'B. 

(Supreme  Court  of  Appeals  of  Tirxinia.  March 
Habtbr  and  Servant  —  Railhoad  Compaitibs  — 

COLUSION  BBTWEB!T  SgCTIONS  OF  ParTID 
TRAIM— PkOXIMATB  CAD8I. 

Tn  an  action  for  the  death  of  plaintiff's 
drcnlpnt.  in  a  colliftion  between  the  two  sec- 
tioiin  of  a  traio  which  parted  on  account  of  de- 
fective couplinKft,  it  appeared  that  decedent  was 
riding  nitb  another  braliemai)  upon  the  rear  sec- 
tion: that  the  flat  car  on  which  the?  were  rid- 
ing was  the  aeeoad  ear  of  their  section,  a  box  car 
being  in  front  of  them;  that,  after  the  train 
parted,  the  nectionf  ran  for  Sve  miles  before  the 
collision,  a  part  of  the  distance  being  over  an  as- 
cending grade.  The  section  apon  which  dece- 
dent was  ridlDg  was  properl?  supplied  with* 
bralces,  and  coolu  have  been  stopped  if  even  one 
brake  had  beep  applied.  The  engineer  failed  to 
keep  his  train  hi  motion,  as  required  by  a  mle  of 
the  defendant  company,  until  he  knew  that  the 
rear  section  bad  been  atopped.  Held,  that  the 
proximate  cause  of  the  collision  was  either  the 
ne^igence  of  decedent  or  his  fellow  brakeman 
in  falling  to  stop  ibe  rear  sectioa,  or  the  negli- 
gence of  the  enfrineer  in  stopping  the  first  sec- 
tion before  he  knew  the  reai  section  had  stopped, 
and  not  the  defective  couplings,  and  therefore,  as 
a  matter  of  law,  defendant  was  not  llaMe. 
Bnch^nan  and  Eterrison,  JJ.,  cUuenting. 

Error  to  circuit  cou.t,  Oulpeper  county. 

Action  by  Thaddens  G.  Tribble,  adminis- 
trator of  Edward  Tribble,  against  the  Rich- 
mond &  Danrllle  Railroad  Company.  There 
was  a  judgment  for  plalntifl^  and  defendant 
brings  error.  Rer^Bed. 

W.  H.  Payne  and  Leonard  Marbury,  tor 
plaintiff  in  error.  Rlxey  &  Barbour  and 
John  M.  Johnson,  for  defendant  In  error. 

KEITH,  J.  Thaddeus  6.  IMbble,  admln- 
istintor  of  Sdward  Tribble,  deceased,  brought 
an  action  of  trespass  on  the  case  m  the  ctr* 
cult  court  ot  Onlpeper  county  against  the 
Richmond  &  DanTille  Railroad  Company,  in 
which  he  alleges  that.  In  October,  1880,  his 
intestate,  Edward  Tribble,  while  engaged  as 
a  brakeman  <m  the  train  of  the  defendant 
company,  waa  killed  through  the  negligence 


of  the  defmdant,  and  thwefore  sues  to  re> 
cover  damages.  The  psrtlcaiar  n^llgence  of 
which  complaint  la  made  Is  stated  In  the  dec- 
laration to  be  that  the  coupling,  links,  and 
pins  were  unsafe,  tmsound,  and  detectxre; 
that  the  caboose  or  conductor^B  car  of  the 
train  was  not  wide  enough  to  permit  the 
green  lights,  earned  on  each  side  of  It  In 
the  nighttime,  to  be  seen  by  the  engineer  ot 
the  train  when  moving  upon  a  stralgbt  track; 
that  the  whistle  of  the  aigine,  with  which 
signals  are  communicated  by  the  engineer, 
waa  BO  defectlTe  as  to  be  wholly  Insuffldent 
for  the  purpose  for  whldi  It  was  designed; 
that,  by  reason  of  the  defective  Unk  or  coup- 
ling pin,  the  train  parted,  and  1^  reaacm  of 
the  narrowness  of  the  caboose  car  the  signal 
lights  were  invisible  to  the  engineer,  and  by 
reawm  of  the  insuffldency  of  the  whistle  be 
waa  not  able  to  commnuleate  tilie  altuatlim 
to  the  brakeman,  by  reason  where(^,  the 
train  having  parted,  and  the  two  secticms 
snbseqaently  coming  together  with  great  vio- 
lence, the  plalntUTs  Intestate,  while  engaged 
in  the  discharge  of  his  duty,  without  fault 
or  blame  upon  his  part,  was  caught  between 
the  cars,  and  so  crushed  and  mangled  that 
he  then  and  tbue  died  from  the  li^nry. 
niere  are  aereral  counts  in  the  dedaratlon, 
but  this  Is  a  anfilcimt  statemeoit  of  what  they 
contain.  Upon  the  trial,  after  the  eridoioe 
had  been  Introduced,  the  defendant  filed  a 
demurrer  to  the  evidence,  and  therenpon  tbe 
jury  found  a  verdict  for  the  plaistUT,  sub- 
ject to  the  defendant's  demurrer,  and  assess- 
ed his  damages  at  HJBOO.  Upon  this  ver^ct 
the  dntnlt  court  entered  a  judgment,  and 
th»enpon  the  defendant  applied  for  and  ob- 
tained a  writ  of  error  from  one  ct  tbe  judgea 
of  this  court 

It  appears  that^  upon  the  day  of  the  ac^ 
ddeut,  the  train  upon  which  defendant's  In- 
testate was  emidoyed  left  the  dtr  ot  Alex- 
andria, going  in  tbe  direction  of  I^ncbbnrg, 
ovOT  tiie  road  of  defendant  ccmipany;  that, 
after  passing  Culpeper,  a  statioa  upon  its 
road,  and  a  short  distance  before  reaching 
Wlnstonvllle  statifHi,  the  tz^n.  which  con- 
sisted of  an  engine  and  ito  cars,  bidaflfng 
the  caboose,  parted  between  the  seventh  and 
eighth  cars,  the  engine  and  seven  cars  go- 
ing forward  and  the  remainder  of  the  train 
following  It;  that  after  passing  WlnstonvlUe 
and  Mitchell's  stations,  at  a  point  about  a 
mile  or  mUe  and  a  half  south  of  MltdieU'a 
station,  the  rear  division  of  the  train  over* 
took  the  engine  and  the  cars  attached,  crush- 
ed into  them,  and  defendant's  Intestate  was 
instantly  kllied.  it  spears  that  the  defend- 
ant's Intestate,  at  the  time  ot  his  death,  was. 
together  with  a  fellow  brakeman,  who  was 
also  kiUed,  upon  an  open  or  gimdola  car, 
loaded  with  railroad  iron.  This  car  was  the 
ninth  In  the  train,  counting  from  the  engine, 
and,  as  the  engine  moved  off  wltn  7  cars 
attached  to  it,  there  waa,  after  the  parting  of 
the  train,  on^  one  car,  and  that  a  box  car, 
in  front  of  the  gondola  iqwn  which  the  plain- 
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tiff's  Intestate  received  tbe  Injury.  Thwe  is 
a  good  deaJ  of  erldence  ^tb  respect  to  the 
coupling  and  pin,  the  width  ot  the  caboose 
car,  and  the  condition  of  the  whistling  ap- 
paratus of  fbe  ^iffine,  and  it  may  be  con- 
ceded that  this  erldoice  tends  to  prove,  and* 
apon  a  demurrer  to  the  evidence,  most  be 
taken  as  proving,  that  they  were  defectiTe 
and  unsafe,  and  that  their  condition  Was 
known  to  the  defendant  company;  but,  in 
the  view  we  have  taken  of  It,  all  the  evi- 
dence as  to  the  condition  of  the  couidlng,  the 
pin,  the  caboose,  and  the  whistle  Is  wholly 
immaterial,  and  need  not  be  further  consid- 
ered. 

The  nncontradicted  e^dence  is  that  this 
train  was  equipped  with  brakes  sufficient 
for  its  coo^lete  control,  that  tbe  train  part 
ed  b^ore  reaching  WinstonvUle,  and  that 
the  collision  occurred  a  mile  south  of  Mltcli- 
ell's  station;  in  other  words,  that,  after  the 
train  -parted,  and  before  the  collision  occur- 
red, a  distance  of  at  least  four  or  five  miles 
was  covered,  and  that  portion  of  tbe  train 
upon  which  the  defendant's  Intestate  was 
injured,  moving  only  with  its  own  momen- 
tum, oTOTtook  and  collided  with  the  seven 
cars  drawn  by  an  engine,  after  passing  over 
the  distance  above  stated,  on  a  track  a  part 
of  wliich  was  an  ascending  grade.  It  seems 
that  the  separatton  of  trains  is  not  of  in- 
freqnent  occurrence,  and  mle  211  of  the 
defendant  company  provides  as  follows:  "If 
the  train  should  part,  tbe  flagman  must 
Immediately  apply  the  brakes  and  stop  the 
cars,  and  then  send  forward  the  most  re- 
liable person  he  can  command  to  make  dan- 
ger lUgnals,  until  the  front  portion  of  the 
train  comes  back,  while  he  protects  the  rear 
of  the  train  as  per  mle  99."  As  we  have 
seen,  the  deceased  was  on  tbe  ninth  car 
from  the  engine.  After  the  parting  of  tbe 
train  there  was  but  one  car  in  front  of  him. 
and  It  is  impossible  to  believe  that  the  ac- 
cident would  not  have  been  known  to  him 
had  he  exercised  the  most  ordinary  care  In 
tbe  discharge  of  the  duties  of  bis  position. 
That  a  train  in  the  nighttime  should  part, 
and  tbe  engine  and  seven  cars  move  off,  and 
that  persons  upon  the  cars  constituting  tbe 
rear  portion  of  It  should  be  wholly  uncon- 
sclons  of  the  accident.  Is  almost  Incredible. 
Tbe  absence  of  the  smoke,  tbe  steam,  tbe 
noise,  and,  above  all,  of  tbe  light  from  the 
engine,  tbe  absence  of  that  force  and  con- 
trol which  an  engine  exerts  upon  a  train 
to  which  It  is  attached,  in  passing  over  a 
track  where  upgrades  and  downgrades  alter- 
nate, must  have  forced  a  knowledge  of  the 
situation  upon  tbe  attention  of  those  upon 
the  rear  portion  of  the  train,  had  tbey  been 
In  the  least  attentive  to  what  was  passing 
around  them;  and,  above  all,  It  must  have 
been  known  to  tbe  plaintiff's  Intestate,  as, 
between  him  and  the  front  of  that  portion 
of  the  train  upon  which  he  waa  stationed, 
only  one  car  was  interposed*  and  yet  those 


thirteen  cars  w«e  permitted  to  traverse  a 
distance  of  about  fiTe  miles,  impelled  by  no 
force  save  their  own  momentum,  and  over^ 
take  and  collide  with  the  front  portion  of 
the  train,  having  liie  same  original  mo- 
mentum, with  an  engine  attached,  with- 
out any  effort  to  use  tbe  appliances  at 
hand  to  bring  the  train  to  a  bait  Had 
the  deceased  been  attending  to  his  duties, 
and  observant  of  what  was  transpiring 
around  him,  as  waa  his  plain  duty,  the 
means  were  at  bis  hand  by  which  the  disas- 
ter could  have  been  easily  averted.  It  was 
negligent  in  blm  not  to  be  aware  of  his 
peril,  under  tbe  circumstances  disclosed  in 
this  record,  and  gross  negligence.  If  aware 
of  it,  not  to  take  measures  for  bis  owh  safe- 
ty, when  the  means  for  doing  so  were  with- 
in reach.  Upon  tbe  parting  of  tbe  train  it 
becomes  tbe  duty,  as  we  have  seen,  of  thft 
brakeman  upon  the  rear  of  the  train  to 
bring  it  to 'a  bait  It  is  the  duty  of  tbe  en- 
gineer to  keep  his  train  in  motion  so  as 
to  keep  out  of  the  way  of  the  rear  portion  of 
the  train  until  all  dang«  of  a  collision  has 
passed.  This  appears  from  rule  103:  "The 
engine  man  must  give  the  signal  as  provid- 
ed in  rule  4S,  and  keep  the  front  part  of  the 
train  In  motion  until  the  detached  iwrtlon  Is 
stopped."  The  engine  man  in  this  ease 
checked  the  train  and  ''slowed  it  down"  to 
a  speed  of  five  or  six  miles  per  hour,  under 
the  Impression  tliat  the  detached  portion  ot 
tbe  train  bad  had  ample  time  to  be  brought 
under  control,  and  stopped.  He  says,  and 
In  this  respect  he  Is  uncontradicted:  **I 
stopped  at  Cabin  Branch  with  tbe  confi- 
dence that  the  train  —that  la.  the  detached 
portion  of  it  —was  on  the  other  side  of  Win- 
stonvUle. If  they  had  put  one  brake  down. 
It  would  have  stopped."  But  the  one  brake 
was  not  put  down,  the  detached  portion  was 
not  stopped,  the  front  of  the  train  was 
"slowed  down"  before  the  engineer  knew 
that  the  detached  portion  liad  been  stopped, 
and  that  all  danger  of  a  collision  had  ceased, 
and  thereupon  the  collision  occurred,  and 
the  defendant's  Intestate  was  killed.  -  It 
seems  to  us,  therefore,  that,  looking  only  to 
the  facts  established  In  the  record,  which 
are  wholly  uncontradicted,  this  unfortunate 
accident  was  due  eitheT'  to  tbe  negligence 
of  the  plaintlCTs  Intestate,  or  to  that  of  bis 
fellow  brakeman,  or  to  that  of  tbe  engine 
man;  that  these,  or  one  of  these,  was  tbe 
proximate  cause:  and  that  the  defects  of 
machinery  averred  and  proven  were  but  the 
secondary  or  remote  causes  of  the  disaster. 
We  are  of  opinion,  therefore,  that,  upon  the 
demurrer,  Judgment  should  have  been  ren- 
dered for  the  defendant  The  Judgment  of 
the  circuit  court  must  be  reversed,  and  this 
court  will  proceed  to  enter  Judgment  In  con- 
formity with  tbe  foregoing  opinion. 

BUCHANAl^  and  HABBISOII,  diff- 
senting. 
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8MZTH  T.  SMITH'S  ADM'R. 

(Sntrane  Court  of  AppealB  of  Viri^iiia.  March 

19.^896.) 

BQCITT  —  DlSOOTRRT  —  PaBTIEB  —  JOBISOIOTIOM  — 

Harhlbss  Ebrok— Oipr  Cauba  Mohtis 
— Etidehcb. 

1.  Eqnitr  hu  jQilsdiction  to  compel  dis- 
cIoBure  by  a  person  havins  possessioD  of  choBes 
Id  action,  whidi  he  dalms  as  a  ^ft  causa  mortlB 
from  an  intestate,  to  as  to  enable  the  odminiatra* 
tor  to  recover  the  same. 

2.  The  distributeea  of  the  decedent  are  not 
necessaiT  parties  to  nicfa  an  action. 

8.  where  equity  assumes  juriadiction  to  oiv 
der  the  disclosure  as  to  an  allesed  gift,  it  will 
retain  jurisdiction  to  determine  its  validity. 

4.  Exdusion  of  the  deposition  of  defendant 
in  reea'rd  to  matters  covered  by  alleeatioos  of  bis 
answer,  which  are  responsive  to  the  oill,  is  harm- 
less error,  the  answer  beln^  itself  evidence. 

6.  Toe  evidence  to  support  a  gift  causa  mor- 
tis of  choses  in  action  consisted  of  the  testimony 
of  the  donee  and  a  third  person,  who  was  also  to 
be  benefited  by  the  gift  The  decedent  had  lived 
for  years  with  the  donee,  and  had  expressed  bis 
intention  uf  leaving  to  him  his  property.  Before 
decedent's  death,  which  occurred  in  the  donee's 
house,  he  was  delirious  portions  of  the  time,  and 
suffered  great  pain.  The  donee  testified  that  de- 
cedent dLrecteu  him  to  close  the  door  between  his 
room  and  another  in  which  a  number  of  persons 
were  sitting,  and  then  made  the  gift  to  mm  and 
the  other  witness,  who  were  the  only  persons 
present.  There  was  evidence  of  statements  and 
conduct  On  the  part  of  tbe  donee  inconsistent  with 
his  testimony.  Heldt  that  a  decree  denying  the 
validity  of  the  gift  would  not  be  disturbed  on  Ap- 
peal 

Appeal  from  drcnlt  court,  Madlsoa  county. 

BUI  by  D.  M.  PatUe.  Jr..  admlnlBtrator  of 
Joel  Smith,  deceased,  fisalnst  William  A. 
Smith.  There  was  a  decree  for  complainant, 
and  d^endant  appeala  Affirmed. 

Rixey  &  Barbonr,  James  Hay,  and  T.  C. 
Gordon,  for  ^pellant.  HUl  &  JelEriea,  F. 
Maod,  and  O.  F.  McMullan,  for  appellee. 

BUCHANAN,  J.  Hie  appellee  filed  hia  bm 
In  the  <drcn!t  court  o^  Madloon  couifty  for  the 
purpose  of  compelling  tbe  appellant  to  dlsoorer 
tbe  amounts,  dates,  and  character  of  certain 
cbosee  In  action,  and  the  character  of  certain 
personal  property  which  the  latter  claimed 
bad  been  given  bim  causa  mortis  bj  Joel 
Smltb,  tbe  Intestate  of  tbe  appellee.  The  ap- 
pellee deiUed  that  sucb  gift  bad  been  made; 
alleged  that  the  appellant  was  in  possession 
of  tbe  proputy,  but  that  be  refused  to  ttve 
bim  any  audi  description  of  It  as  would  ena- 
ble him  to  recorer  It  In  an  action  at  law; 
asked  tbr  appointment  of  a  receiver  to  take 
charge  of  the  property  pending  the  litigation, 
and  that  the  appellant  be  restrained  from  col- 
lecting tbe  d^ts  due  Ids  decedent's  estate; 
and  pr^red  that  be  should  be  required  to  an- 
swer nndu  oath  wbat  property  be  bad  In  bis 
possession  or  nnder  his  control  which  he 
claimed  as  a  gift  causa  mortis,  and  to  disclose 
the  dates  and  amounts  of  tbe  choses  In  action 
and  tbe  names  of  the  parties  from  whom  they 
wera  duSi 


The  bill  was  demurred  to  upon  two  grounds, 
—one  that  the  appellant  had  an  adequate  rem- 
edy at  law,  and  the  other  that  Ibe  dlstributew 
of  Joel  Smith;  deceased,  were  neoeesaiy  par- 
ties. - 

The  bill  alleges  a  state  of  facts  wlilcb  sbowa 
that  the  complainant  bad  no  adequate  remedy 
at  law.  No  action  M  law  could  be  brougbt  to 
recover  tbe  choses  in  action  without  scnne 
knowledge  of  tbe  amptmt,  date,  or  cbaracter 
of  each,  or  from  vbtKn  du^  and  tbili  Infonua- 
tlon.  It  Is  alksed,  the  appellant  lefnsed  to 
give.  Discovery  from  him  was,  tb/exeOn, 
necessary. 

Tbe  object  of  the  bill  was,  not  to  administer 
the  esUte  of  Joel  Smltb,  but  tor  a  disooveiy 
of  certain  facta,  so  that  the  ocmidainant  oonld 
get  posseeslon  and  control  of  that  portion  of  it 
which  was  In  the  possession  of  and  claimed 
by  the  appellant  TV)  sucb  suit  tbe  dlstrllnitM 
of  Joel  Smltb  -wwe  nettbo-  necessary  nor  pnp- 
er  parties. 

Tbe  demurrer  upon  both  grounds  was  pnip> 
eriy  oTermled. 

Although  tbe  onfy  ground  of  equity  Jorti^ 
tioQ  alleged  In  the  UIl  was  tbe  necessily  for  a 
discovery  from  the  defendant,  tbe  court  being 
in  possession  of  tbe  cause,  bad  tbe  ,rlj^  to 
retain  and  make  an  md  of  It  and  not  turn  the 
parties  over  to  another  forum,  so  as  to  pro- 
duce circuity  of  action  and  expense^  Wbece 
the  court  of  equl^T  does  retain  such  a  cause, 
and  proceeds  to  give  the  proper  relltf,  it  acts 
as  a  substitute  f w  the  court  of  law,  and  gives 
the  same  ^ect  to  the  answer  as  would  be 
given  to  it  in  that  court  with  this  Aflemce, 
however,  it  would  seem  that  In  t3ia  court 
of  equity,  the  only  ground  of  jurlsdlctton  being 
the  necessity  for  a  discovery,  tbe  complalnsnt 
cannot  contradict  tbe  answer,  as  to  the  matter 
dlsoovraed  by  it  hi  response  to  tbe  prayer  of 
the  bill,  by  other  evidence,  as  he  would  there- 
by prove  hlms^  out  of  court  2  TodL  BL 
Oomm.  608;  Vant  v.  Miller,  17  Grat  1S7; 
Thomi»on  v.  Clark,  81  Va.  422.  The  answer 
of  the  d^imdant  in  mnA  a  cause,  bi  so  fttr  as 
it  Is  responsive  to  the  other  allegations  of  the 
blU,  as  to  which  no  discovery  is  asked,  la  eaU- 
tied  to  the  same  weight  as  evidence  In  Us 
favor  as  if  tiie  bin  had  berai  filed  for  reUeC  as 
well  as  discovery. 

The  competency  of  Dr.  Smltb  as  a  witness 
■vna  objected  to  when  bis  depotf  tion  was  taken, 
and  that  objection  is  reUed  upon  here. 

Whether  that  objection  was  well  taken,  or 
was'  waived  1^  the  subsequent  conduct  of  tin 
appdlee,  as  is  dalmed,  it  la  not  necessary 
to  decide  If  be  were  a  competent  witness, 
his  deposition  could  uily  rec^ve  that  consid- 
eration which  the  evidence  of  a  deeply-inttf- 
ested  witness  was  entitled  to,  while  hts  an* 
swer,  being  responsive  to  tbe  allegations  of 
the  bill  which  denied  the  gift  could  only  be 
overcome  by  the  evidence  of  two  wltncesfs, 
or  one  witness  and  corroborating  drcomstan- 
ces,  or  by  dreumstances  alone  equal  to  out 
witness  and  corroborating  drcnmstaDcea,  or 
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by  documentary  erldence  alone.  Jonea  t. 
Abraham,  75  Va.  466;  ITiompson  t.  dark, 
81  Va.  422,  428.  Hio  deposition  could  not 
strengtben  his  answer,  and*  It  was  Immate- 
rial whetber  It  was  read  or  not. 

Upon  tbe  hearing  of  the  cause,  the  circuit 
court  held  that  the  evidence  was  not  sutB- 
clent  to  show  that  tbe  property  In  contro- 
Tersy  bad  been  given  causa  mortis  to  tbe  ap- 
pellant, and  decreed  that  It,  or  Its  proceeds, 
which  were  thai  In  the  bands  of  a  receiver, 
should  be  turned  over  to  the  appellee. 

Tbe  circumstances,  under  which  the  gift  Is 
stated  to  have  been  made  are  very  suspi- 
doos.  The  alleged  donor  was  In  a  dying 
condition,  suffering  great  bodUy  pain,  at 
times  delirious,  and,  in  the  opinion  of  a  num- 
ber of  the  wltneeses,  not  In  a  condition  to 
make  a  will,  though  an  equal  or  greater 
number,  perhaps,  thought  he  was  competent 
to  do  80. 

The  only  witnesses  to  the  gift  were  the 
appellant  and  one  other,  both  the  debtors  of 
the  decedoat  The  debt  due  from  the  latter, 
according  to  the  evidence  of  both,  was  not 
to  be  collected.  They  differ  somewhat  as  to 
the  time  tbe  gift  was  made,~one  fixing  It  at 
between  2  and  S  o'clock,  and  the  other  at 
4  o'clock,  In  the  evening  of  the  day  the 
decedent  died.  From  1  o'clock  that  evoilng 
until  bis  death,  there  were  from  four  to  eight 
neighbors  In  or  about  the  honse  In  which  he 
died,  usually  two  or  three  In  bla  room,  and 
the  others  lu  an  adjoining  room,  separated 
only  by  a  thin  partltlcm,  tluY>ugh  which  bis 
brt^thlng  could  be  heard,  and  Into  which 
there  was  a  door  which  generally  remained 
opened.  Notwltlnstandlng  the  presence  of 
other  persons  about  the  house  and  in  tbe 
adjoining  room,  It  Is  claimed  that  the  al- 
leged donor  had  the  appellant  called  In,  the 
doors  closed,  and  then  gave  the  choses  In  ac- 
tion and  the  keys  of  his  trunk  to  appellant. 
There  Is  evidence  tending  to  show  that  both 
the  appellant  and  the  other  witness  made 
statements  about  the  gift  different  from 
those  made  under  oath,  and  It  Is  admitted 
that  the  appellant  made  no  claim  to  the 
watch  and  other  property  found  In  the  trunk 
antU  some  time  after  he  asserted  his  claim 
to  the  choses  In  actlML  Why  other  persons 
were  not  called  In  to  witness  the  gift  Is  not 
explained.  None  of  tbe  relations  of  the  de- 
<:edent  were  with  him  daring  his  last  ill- 
ness,  which  lasted  less  than  two  days,  and 
there  Is  evidence  tending  to  show  tliat  be 
was  not  on  good  terms  with  them,  thongb 
this  Is  contradicted.  Some  witnesses  testl* 
fled  that  tbe  decedem  had  said,  prior  to  bis 
test  sickness,  that  he  intended  to  give  bla 
property  to  the  appellant  and  his  wU^  with 
whom  be  resided. 

Enough  has  been  said  to  show  the  char- 
acter of  tbe  evidence  relied  on  to  establish 
tbe  gift,  and  the  circumstances  under  wlilch 
It  to  all^vd  So  have  been  mada 


la  cases  of  this  kind,  there  Is  so  much 
room  for  fraud  and  mistake  that  the  evi- 
dence should  be  carefully  scrutinized,  tbe 
proof  clear  and  convincing,  and  tbe  judg- 
ment of  the  court  folly  satlsfled.  8  Pom.  Bq. 
Jnr.  i  1146. 

Zn  the  opinion  of  tne  drcolt  court  tbe  proof 
was  not  sufficient  to  establish  the  gift  with 
that  clearness  and  certainty  which  the  taw 
requires,  and  It  so  decreed.  Thte  decree  is 
presumed  to  be  rt^t,  and  the  party  appeal- 
ing must  show  error.  It  is  cot  sufflclent  for 
the  appellate  court  to  doubt  the  correctness 
of  the  decision.  It  must  be  satisfied,  in  or- 
der to  reverse,  that  the*^  Is  error.  Shlpman 
V.  Fletcher,  91  Ta.  473,  22  S.  E.  4^58,  and  cases 
cited. 

We  wonld  bave  been  better  satisfied  If 
there  had  been  an  Issue  out  of  chancery,  and 
the  question  of  fact  submitted  to  and  found 
by  a  jury;  bnt,  as  neither  party  asked  it, 
and  the  court  below  did  not  deem  it  neces- 
sary, we  do  not  think  we  ought  to  reverse 
tbe  decree  appealed  from,  and  direct  such  is- 
sue DOW,  as  the  appellant  aska. 

Upon  tbe  whole  case  we  are  of  opinion  that 
the  decree  of  the  <drcait  court  should  be  af 
firmed. 

07  Oa.  415) 
MOBRIS  et  aL  V.  RANDALL  et  aL 
(Supreme  Court  of  Oeorgia.  Feb.  7,  1896.) 

RiS    JDDIOATA  —  EXSODTIOK  —  DlSTKIBOTlOH  OT 

FuKDS'-Birj.  or  Ezceptionb— Rbtibv. 

1.  A  jtidgment  rendered  -npoti  the  hearing  of 
a  rule  against  &  sheriff  adjooging  that  certain 
plaintiffs  io  fi.  fa.  are  entitled-  to  participate  in 
the  fimd  in  the  sberiETs  hands  Is  binding  upon 
all  the  parties  to  that  prooeedbig  vntll  reversed 
or  set  aside. 

2.  ^*beTe  such  a  jndgni»t  was  rendered  hi 
a  citj  court  in  February,  and  a  motioD  to  set  the 
Bnme  aside  was  dtily  made,  bat  not  heard  antil 
June,  wfaeo  an  order  was  passed  dismiaaing  this 
motion,  and  to  this  order  do  exception  was  ever 
tAliea,  the  original  judgment  remained  valid  aod 
of  full  force  as  to  all  the  parties  to  tbe  same. 

3.  A  bill  of  exceptions,  though  sued  oat  In 
time,  which  assigned  error  upon  another  Judg- 
ment, also  rendered  in  June,  awarding  a  portion 
of  tbe  fund  in  the  sheritTs  hands  to  the  above- 
mentioned  pkLintiffs  in  fi.  fa.,  cannot  be  made 
the  means  of  reviewing  the  original  judgment  In 
theh-  favor,  rendered  in  February,  nor  tbe  Jndf- 
meat  rendered  in  Jane,  dbmiatiing  the  motion  to 
set  the  Bsme  aidde. 

(SyUaboR  hy  the  Court) 

Error  from  city  court  of  Dekalb  oonnty;  H. 

C.  Jones,  Judge. 

Proceeding  by  S.  A.  &  J.  A.  Morris  and 
others  against  R.  H.  Randall  and  others  for 
distribution  of  funds  In  tbe  hands  of  tbe 
sheriff  on  fl.  fa.  From  the  judgment  Morris 
and  others  bring  error.  Affirmed. 

'J.  Jm  Key.  R.  W.  Mllner,  and  W.  H.  Hnlsey, 
for  plaintiffs  in  error.  Caudler  ft  TtauBKO, 
for  defendants  In  error. 

PBR  CURIAM.  Jndgme&t  afflmied* 
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(46  S.  C.  337) 

MIDDLETON  et  aL  t.  TABBB  et  aL 

(Supmne  Court  of  Sonth  OazoUiia.    MaEdi  20, 

1896.) 

SUPKRMR  COORT— Jcm8DIi;TIOH — ASBIOKHBNT  TOB 
CllBKITOKS— CONBTMDCTION  OF  DSSD  — Pusr- 
EKKNUBB— KbCBITBK — AFPOtSTHBNT. 

1.  When  Goniit.  1S95  went  Into  effect,  the 
rapreme  court  consirted  of  a  chief  justice  and 
two  associate  juBtices,  two  of  whom  constituted 
a  quorum.  Canst.  1895,  art  6,  H  ^<  3.  provided, 
as  in  the  constitution  of  1868,  that  'the  judicial 
power  of  this  statb  shall  be  vested  in  a  supreme 
court,"  which  should  cunrist  of  one  chief  justice 
and  three  associate  justices;  that  three  of  them 
should  constitute  a  quorum;  that  the  three 
judges  then  io  office  should  continue  in  office; 
and  thst  the  third  associate  should  be  elected  by 
the  general  assembly  at  its  next  session.  Arti- 
cle IT,  i  11.  Bubd.  3,  repealed  all  laws  except 
those  exprceilj  "ordained  or  declared  herein," 
inconsistent  with  the  constitution,  but  exceipted 
thuse  iucousistent  with  provisions  which  reumred 
It^tHlatiun  to  enforce  them  uotil  such  legislatioD 
was  had.  IJeld,  that  a  new  tribunal  was  not 
created,  and  that  the  supreme  court  continued  as 
htrfore  till  the  general  assembly  elected  the  addi- 
tionnl  aiMociate  Justice. 

2.  A  deed  of  assignment  cooTeying,  by  the 
granting  dause,  "all  the  property"  of  the  gran- 
tors to  an  assignee,  "his  beirs,  executors,  and  as- 
signs," for  beuetit  of  all  creditors,  and  appoint- 
ing the  assignee  their  attorney,  with  fuU  power  to 
execute  ana  complete  the  trust,  conveys  the  fee 
to  the  assignee,  though  there  is  no  nabendum 
clause  in  the  deed. 

8.  A  deed  of  assignment  admitted  by  the 
.grantors  to  have  been  executed  by  them  individ- 
unlly  and  as  partners  recited  that  two  persons, 
namtng  them,  comprising  a  certain  partnership, 
being  unable  to  pay  "their"  debts,  and  desiring 
to  provide  for  payment  of  the  "same"  by  asugn- 
roent  of  all  "their"  property,  partnership  and  in- 
dividual, without  preference,  except  to  releasing 
creditors  of  the  "parties  of  the  first  part,"  con- 
veyed such  oroperty  to  an  assignee,  to  pay  all 
creditors  of  tne  "partlea  of  the  first  [Art"  who  re- 
leased, and  all  outer  of  "said  creditors"  without 
preference.  Beldj  that  the  deed  was  void  as  pre- 
ferring partnership  creditors,  since  it  conveyed 
all  the  mdividual  property,  without  provlalng 
for  the  payment  of  individual  creditors. 

4.  A  deed  of  assignment  containing  an  il- 
legal preference  cannot  be  rendered  valid  by  an 
apsurance  of  the  assignee  and  the  agent  of  the 
creditors  that  the  property  will  be  distributed  ac- 
cording to  taw. 

6.  In  au  action  by  a  judgment  creditor  of  as- 
signors against  the  assignors,  the  assignee,  sod 
the  agent  of  the  auditors,  tu  set  aside  a  deed  of 
assignment,  plaintiff  Is  not  entitled  to  have  a  re- 
cover appointed  on  the  asiEdgnment  being  declar- 
ed void. 

Appeal  from  common  pleas  circuit  court  of 
Orangeburg  county,  B.  C.  Watts,  Judge. 

Action  by  Uiddletou  &  Ravenel  against 
Taber  &  Wlllard  and  others  to  have  s  deed 
of  assignment  declared  void,  to  enjoin  the  as- 
signee and  creditors'  agent  from  acting  un- 
der it,  and  for  the  appointment  of  a  receiv- 
er. From  a  judgment  for  plalntilTs,  defend- 
ants appeal.  Beversed  as  to  appointment  of 
receiver. 

The  following  Is  a  copy  of  the  deed  of  a&- 
rignment: 

"The  State  of  South  Carolina,  Coanty  of 
Orangebnrg.  This  Indenture,  made  this  nine- 
teenth day  of  January,  A.  D.  1895,  between 
Albert  B.  Taber  and  George  W.  Wlllard, 
partners,  in  trade,  doing  bn^ess  in  the  towo 


of  Fort  Motte,  In  the  coanty  and  state  afore- 
said, 'Under  the  style  of  Taber  &  Wlllard.  of 
the  first  part,  and  B.  Ooodwyn  Murray,  of 
the  said  county  and  state,  of  the  second  part, 
wltnessetli:  That  the  parties  of  the  first  part, 
being  indebted  to  divera  persons  In  various 
sums  of  money,  and  unaUe  to  pay  their  debts 
In  full,  but  desiring  to  provide  for  the  pay- 
ment of  the  same  by  an  assignment  of  all 
their  property  belonging  to  them  as  soch  co- 
partners and  as  indlTlduala,  for  the  benefit 
of  all  their  creditors,  without  preference  or 
priority  of  any  kind  whatsoever,  save  onlr 
as  to  such  of  the  creditors  of  the  parties  of 
the  first  part  as  shall  accept  the  terms  of  this 
assignment,  and  execute  a  release  In  writ- 
ing of  their  respectlTe  claims  against  the 
said  parties  of  the  first  part,  for.  and  In  con- 
sideration of  the  sum  of  one  dollar  to  each 
of  the  said  parties  of  the  first  part  In  hand 
paid  by  the  party  of  the  second  part,  at  and 
before  the  sealing  and  delivery  of  these  i»«s- 
ents  (the  rec^pt  whereof  Is  hereby  acknowl- 
edged), and  of  the  trust  herein  reposed,  have 
granted,  bargained,  sold,  assigned,  conveyetl. 
transferred,  released,  and  set  over,  and  by 
these  presents  doth  grant,  bargain,  sell,  as- 
sign, transfer,  release,  and  set  over,  all  their 
copartn^shlp  and  Individual  property,  both 
real  and  personal,  of  whatsoever  the  same 
may  condst,  and  wheresoever  situate,  Includ- 
ing all  and  singular  the  lands,  tenements, 
hereditaments,  and  appurtenances,  goods, 
merchandise,  chattels,  stocks  and  notes, 
choses  In  action,  debts,  evidences  of  debts, 
claims,  demands,  property,  and  effects,  of 
every  kind  and  description  whatsoever  (save 
and  except  on.y  such  property,  real  and  per- 
sonal, as  Is  by  law  exempt  from  execution, 
levy,  and  sale),  xmto  the  said  party  of  the 
second  part,  his  heirs,  executors,  adminis- 
trators, and  assigns.  In  trust,  however,  as 
assignee  for  the  benefit  of  the  creditors  of 
the  said  parties  of  the  first  part,  to  the  end 
that  the  said  B.  Goodwyn  Murray,  assignee, 
shall  take  Immediate  possession  of  the  said 
property,  and  convert  the  same  into  money 
by  public  or  private  sale,  with  reasonable 
diligence  and  dispatch,  and  to  collect  suoh 
debts,  choses  In  action,  and  demands  hereby 
assigned  as  may  be  collectible,  with  the  right 
to  compromise  such  debts,  choses  in  action, 
and  demands  where  the  said  party  of  the 
second  part  may  deem  it  expedient  so  to  do, 
and  out  of  the  proceeds  of  snch  sales  and 
collections,— First;  to  pay  the  costs,  charges, 
dlsbtusements,  and  expenses  of  executing  the 
assignment  and  carrying  Into  effect  the  trust 
hereby  created  and  reposed,  Including  a  rea- 
sonable attorney's  fee,  together  with  the  law- 
ful commissions  of  the  party  of  the  second 
part  for  his  services  in  execntlng  the  trust 
hereby  created;  second,  to  pay  and  discharge 
In  full  (If  the  residue  of  such  proceeds  is 
sufficient  for  that  purpose,  but.  If  not,  then 
ratably  and  in  proportion,  without  any  prior- 
ity or  preference  whatsoever)  the  claims  of 
such  of  the  creditors  of  the  parties  of  the 
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first  part  who  shaB  accept  In  writing  tbe 
terms  of  this  aBSfgnment,  and  execute  a  re- 
lease or  releases  of  their  reBpecUre  claims 
against  the  said  parties  of  the  first  port; 
third,  and  then  and  next  to  pay  in  full  (If 
the  residue  of  snch  proceeds  Is  sufficient  for 
that  purpose,  but.  If  not,  then  ratably  and 
In  proportion)  the  claims  of  all  and  every 
other  of  said  cre<Utoni,  without  any  priority 
or  preference  whatever.  That  the  party  of 
the  second  part,  as  soon  as  be  converts  the 
said  proi>erty  into  money,  shall  notify  each 
and  every  of  the  creditors  of  the  parties  of 
the  first  part  of  the  amonnt  of  money  re  al- 
lied by  him  from  the  property  hereby  as- 
signed to  him,  and  applicable  to  the  pay- 
ment of  the  debts  of  the  parties  of  the  first 
part  nnder  the  terms  of  this  assignment 
together  with  the  amount  of  the  Indebtedness 
of  the  parties  of  the  first  part,  as  nearly  as 
the  same  may  De  ascertained  by  talm,  and  of 
the  time  and  place  when  and  where  he  will 
proceed  to  jwy  out  and  distribute  the  amount 
of  money  realized  by  him  from  the  property 
hereby  assigned  in  accordance  with  the  pro- 
visions of  this  assignment,  which  said  no- 
tice shall  be  written  or  printed,  or  partly 
written  and  partly  printed,  and  served  upon 
each  of  said  creditors  at  least  thirty  (30)  days 
prevlons  to  the  time  fixed  in  such  notice  for 
the  dlstribntion  and  payment  of  the  said 
amonnt  of  money  realised  as  aforesaid  from 
the  property  hereby  assigned,  provided  that 
sach  service  may  be  made  by  mailing  such 
notice  to  the  parties  to  be  served;  and  all 
the  creditors  of  the  parties  of  the  first  pari 
trbo  shall  not.  on  or  before  the  day  named  In 
such  notice,  give  notice  to  the  party  of  the 
second  part  that  they  will  accept  the  terms 
of  this  assignment,  and  execute  a  release  or 
releases  In  writing  of  their  respective  claims 
against  the  said  parties  of  the  first  part  upon 
payment  of  the  amonnt  due  to  them  as  ac- 
cepting creditors,  shall  be  deemed  to  have 
failed  and  refused  to  accept  the  terms  of 
this  assignment,  and  shall  be  entitled  to  pay- 
ment nnder  the  third  provision  of  this  as- 
signment, relating  to  nonaccepting  creditors. 
And  the  said  Albert  R.  Taber  and  George  W. 
.WlUard  doth  hereby  make,  constltnte,  and 
appoint  the  said  R  Ooodwyn  Mnrray  and 
his  snccessors  in  this  trost  their  true  and 
lawfu]  attorney,  with  full  power  and  author- 
ity to  do  all  acts  necessary  in  the  premises 
for  the  full  and  complete  execution  of  the 
said  tmst.  And  the  said  party  of  the  sec- 
ond part  doth  hereby  accept  the  trost  hereby 
created  and  reposed,  and  covenants  and 
agrees  to  and  with  the  said  parties  of  the 
first  part  that  he  will  faithfully  and  without 
delay  execute  the  same,  according  to  his  best 
knowledge,  skill,  and  ability.  In  witness 
whereof,  the  parties  to  these  presents  here- 
unto set  their  hands  and  seals,  the  day  and 
year  first  above  written.  •  •  • 

"Signed,  sealed,  and  delivered  in  the  pres- 
once  of  •  •  •. 

mie  State  of  South  Candlna.  County  of 


Orangebui^  Personally  appeared  before  me, 
who,  being  duly  sworn,  on  oath'  says  that  he 
saw  the  withlu-named  Albert  R.  Taber, 
Oeoi^  W.  Wlllard,  and  R.  Goodwyn  Mur- 
ray sign,  and,  as  their  act  and  deed,  deliver, 
the  above-written  assignment,  and  that  he, 
with  •  ♦  witnessed  the  due  execution 
thereof.  Swoan  to  before  m^  this  ISKb  day 
of  January.  A.  D.  1886.  •  • 

DantBler  &  Dantzler  and  Raysor  &  Sum- 
mers, for  appellants.  Mordecal  &  Gadsden 
and  Olaae  &  Herbert;  for  leapondenti. 

HcIVBR,  a  J.  At  the  hearing  of  this 
case,  on  the  2d  day  of  January,  1896,  a 
question  as  to  the  Jurisdiction  of  the  su- 
preme court,  as  then  constituted,  to  bear 
and  determine  this  case,  was  raised.  This 
being  a  question  of  the  gravest  character, 
Involving  the  powers  of  one  of  the  co-or- 
dinate departments,  the  court  requested  the 
attorney  general  to  attend  and  argue  the 
question,  and  argument  was  invited  from 
any  other  meml)er  of  the  bar  who  might  be 
di^KMed  to  discuss  the  question.  Tfa»  attor- 
ney general  not  being  able  to  attend,  he 
was  represented  by  his  asslstent;  and,  after 
full  argument  from  him  and  such  other 
members  of  the  bar  as  chose  to  partldpato, 
the  court  took  the  question  nnder  advise- 
ment, and,  on  the  next  morning,  announced 
Ita  conclusion  In  a  short  order,  overruling 
the  objection  to  the  Jurisdiction  of  the  court 
as  then  coDStitnted  to  hear  and  determine 
the  case;  saying  that  Ite  reasons  would  be 
steted  in  an  opinion  subsequently  to  be 
prepared.  Accordingly,  the  court  will  now 
proceed  to  set  forth  the  grounds  upon  which 
Its  conclusion  was  based. 

Inasmuch  as  the  present  constltutton  de- 
clares, In  subdivision  8,  S  11,  art  17,  that 
"this  conatltutloD  adopted  by  the  people  of 
South  Carolina  in  convention  assembled, 
shall  be  in  force  and  effect  from  and  after 
the  thirty  first  day  of  December,  In  the  year 
eighteen  hundred  and  ninety  five,"  there 
can  be  no  doubt  that  the  present  constitu- 
tion bad  gone  Into  effect  when  the  ques- 
tion of  jurisdiction  was  presented.  It  will 
be  proper,  therefore,  to  stete  such  provi- 
sions of  the  present  constitution  as  are  sup- 
irosed  to  affect  this  question  of  jurisdiction. 
In  section  2  of  article  6  it  Is  provided  that 
"the  supreme  court  shall  consist  of  a  chief 
justice  and  three  associate  justices,  any 
three  of  whom  shall  constitute  a  quorum 
for  the  transaction  of  business,  •  *  •  and 
shall  be  so  classified  tbat  one  of  them  shall 
go  out  of  office  every  two  years."  In  sec- 
tion 3  of  the  same  article,  the  provision  is 
as  follows:  "The  present  chief  justice  and 
associate  justices  of  the  supreme  court  are 
declared  to  be  the  chief  justice  and  two 
of  the  associate  justices  of  said  court  as 
herein  established,  until  the  terms  for  which 
they  were  elected  shall  expire:  and  the  gen- 
eral assembly,  at  Its  next  session,  shall  elect 
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the  ttOrH  awodate  justice  and  make  sultp 
able  provision  for  accompllBfalne  tlie  clasd- 
flcation  above  directed."  Section  6  of  the 
same  article  aft«r  deslffnatlnff  the  eaoses 
which  shall  dlsqualU>  a  judge  from  presldr 
ing  at  the  trial  of  any  cause,— to  wit,  Inter- 
est, relatlcmBhlp  to  any  of  the  parties,  bar- 
toff  been  of  counsd.  or  harlns  presided  In 
any  Inferior  court,— proceeds  as  follows:  "in 
case  all  or  any  of  the  Justices  of  the  su- 
preme court  shall  be  thus  disqualified,  or  be 
otherwise  prevented  from  presiding  In  any 
cause  or  causes,  the  court  or  the  Justices 
thereof  shall  citify  the  same  to  the  gov- 
ernor of  the  state,  and  be  shall  immediately 
commission  the  requisite  number  (tf  men 
learned  In  the  law  for  the  trial  and  deter- 
mination thereof."  In  section  12  of  the 
same  article,  it  Is  provided,  among  other 
things,  as  follows:  "Whenever,  upon  the 
hearing  of  any  cause  or  question  before  the 
supreme  court,  *  *  *  it  shall  appear  to 
the  Justices  thereof,  or  uiy  two  of  them, 
that  there  Is  Involved  a  question  of  constl- 
tutlonai  law,  •  •  or  whenever  the  Jna- 
tlces  of  said  court,  or  any  two  of  them,  de- 
sire It,  ou  any  cause  or  question  so  before 
said  court,  the  chief  Justice,  or  In  his  ab- 
sence the  presiding  associate  Justice,  shall 
call  to  the  assistance  of  the  supreme  court 
all  of  Uie  Judges  of  the  circuit  court"  In 
section  Si  of  the  same  article  the  provision 
is:  "All  matters,  dvll  and  criminal,  now 
pending  within  the  Jurisdiction  of  any  of 
the  courts  of  this  state,  shall  continue  there- 
in until  disposed  of  according  to  taw." 
section  Q  of  article  17  the  provMon  Is:  "The 
general  assembly  shall  provide  for  the  re- 
moval of  aU  causes  which  may  be  pending 
when  tills  constitution  goes  Into  effect  to 
courts  created  by  the  same."  Sectitm  11  of 
that  article  iwovldes  as  follows:  "That  no 
inconvenience  may  arise  from  the  change 
In  the  constitution  of  this  state,  and  in  order 
to  carry  this  constitution  Into  complete  oj^ 
eration  It  Is  heret>y  declared:  First.  That 
all  laws  in  force  in  this  state,  at  the  time 
of  the  adoption  of  Uita  constitution,  not  In- 
conaist«it  therewith  and  constitutional 
when  enacted,  shall  remain  In  full  force  un- 
til altered  or  repealed  by  the  gen«ul  assem- 
bly or  expire  by  their  own  limitation."  The 
third  subdlTlsion  of  that  section  reads  as  f<d- 
lows:  "The  proTislons  of  all  laws  which  are 
inconsistent  with  this  constitution  sliall 
cease  upon  Its  adoption,  except  that  all  laws 
which  are  inconsistent  with  such  provisions 
of  this  constitution  as  require-  legislation  to 
enforce  them  shall  remsin  In  force  until 
such  leglslaUon  is  had." 

From  this  review  of  the  several  proTisions 
of  the  present  constitution  which  are  sup- 
posed to  affect  the  question  of  Jurisdiction 
presented  we  cannot  entertain  a  doubt  that 
the  supreme  court,  as  constituted  at  the 
time  this  case  was  heard,  had  full  and  com- 
plete Jurisdiction  to  hear  and  determine  the 
same.  Mo  on^  we  presume,  could  entertain 


a  doubt  that,  but  for  the  provlidons  <tf  the 
present  constitution,  this  court,  as  then  cim- 
stituted,  would  have  had  fuU  Jarisdtoti<ui  of 
the  cause  under  the  laws  prevlonaly  In  force; 
and  the  framers  of  the  constitution,  with 
that  wise  iwoTislon  whicb  might  well  toe  ex- 
pected from  such  a  body  of  men,  while  pro- 
viding. In  the  third  subdivision  of  section  11 
of  article  17,  that  all  laws  inconsistent  with 
the  present  oonsUtotion  should  cease  upon 
its  adoption,  expressly  excepted  all  such 
laws  as  require  legislation  to  enforce  them 
until  such  legislation  Is  bad.  Now,  ao  far 
as  this  question  Is  concerned,  the  oiily  pro- 
Tlslon  of  the  laws  which  were  formeriy  In 
force,  Incimslstent  with  the  provlsl<nu  of 
the  presuit  constitution.  Is  Uiat,  under  ttks 
laws  previously  in  force,  the  supreme  court, 
consisting  of  a  chief  Justice  and  only  two 
associate  Justices,  or  any  two  of  them,  bad 
Jurisdiction  of  any  cause,  otherwise  properly 
before  It,  whll^  und«  sections  2  and  3  of 
article  S  of  the  i«esent  constitution,  an  ad- 
ditional aaaodate  Justice  is  i^Tided  Cor,  so 
that  the  supreme  court  shall  consist  of  a 
chief  Justice  and  three  aa8o<date  Justices, 
any  three  of  whom  shall  constitute  a  quo- 
rum for  the  tranuction  of  business.  But 
this  provision,  necessarily,  could  not  go  in- 
to practical  effect  until  the  third  associate 
Justice  was  elected,  and  the  general  assem- 
bly was  expressly  required,  at  Its  next  ses- 
ston,  to  elect  the  ttilrd  associate  Justice 
This  provision  of  the  present  conatitutton, 
therefore,  not  only  contemplated,  but  nec- 
essarily required,  legislation  to  enforce  It, 
and  therefore,  undw  the  express  terms  at 
subdivision  3  of  section  11  of  article  17,  tbe 
previous  laws  remained  In  force  nntU  such 
leglBlatioQ  was  had.  Now,  this  court  will, 
of  course,  take  Judicial  cognisance  of  the 
fact  that,  at  the  time  this  case  was  heard, 
no  such  legislation  had  been  liad.  Indeed, 
the  general  assemUy  had  not  then  conven- 
ed. From  a  careful  c<Hislderatiott  of  tbe  nu- 
merous provisions  contained  In  the  various 
subdivisions  of  section  11  of  arti<de  17,  it  Is 
very  manifest  that  the  framers  of  the  con- 
stitution. In  order  "that  no  inconrenlence 
may  arise  from  the  cliange  in  the  constitu- 
tion of  this  state,"  as  th^  expressly  ssy, 
did  not  intend  that  there  should  be  any 
break  In  the  administration  of  the  gorem- 
ment  In  any  of  Its  departments;  and  hence, 
in  express  terms,  they  provided  that,  where 
any  of  the  provisions  of  the  constltation 
which  required  further  legislation  to  enforce 
them  were  inconsistent  with  prsTlous  lavrs, 
which,  of  course,  embraced  constitutional 
as  well  as  statutory  provisions,  such  pre- 
vious laws  should  remain  In  force  nntU  such 
further  legislation  was  had. 

This,  it  seems  to  us.  Is  ctmcluslve  at  the 
qnestitm;  but,  in  deference  to  the  grsTity  of 
the  issue  and  the  seal  and  abUi^  dlsidayed 
by  counsd  who  contoided  for  a  differmt 
view,  we  will  notice  briefly  some  of  their  ar- 
guments.  It  was  contended— or,  at  laaa}. 
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tliat  Is  the  l(«ical  concloslon  of  tbe  argtuneut 
--that  the  present  constttution  abolished  the 
former  aiipreDie  court  as  formerly  establish- 
ed, and  provided  for  a  new  tribunal,  by  the 
same  name.  It  is  true,  but  composed  of  dlffer- 
oit  dements.  We  cannot  aec^  that  view. 
On  the  amtrary,  we  think  the  Intent  was 
simply  to  proTlde  for  an  addltlooal  member 
of  the  sopreme  conrt  already  in  existence, 
and  to  change  the  term  of  office  such 
members  of  that  tribunal  as  might  thereaf  t/er 
be  elected.  We  can  hardly  suppose  that  the 
convention,  after  having  provided  that  the 
chief  Justice  and  the  associate  Justices  should 
be  ^ected  by  the  general  assembly,  would 
have  declared  in  the  very  next  section  that 
the  present  chief  Justice  and  associate  Jus- 
tices should  be  continued  in  office  antU  the 
apiratlon  of  the  raspective  terms  tor  which 
they  had  been  prerloosly  elected,  it  they  had 
sumKMed  they  were  estabUshlng  a  new  tri- 
bunal. Nor  are  we  able  to  appreciate  the 
force  of  the  argument  drawn  trom  the  provl- 
aiona  of  section  6  of  article  S.  That  section 
manifestly  provides  for  filling  the  place  ct 
one  of  the  Justices  who  inay  be  absent  or  dls- 
qnalifled,  or  otharwiae  prevented  from 
prendutg,"— the  words  which  we  have  itali* 
dzed  belnr  r^rded  as  Important.  But,  as 
there  was  no  third  associate  Justice  at  the 
time  this  case  was  beard,  and  could  not  be 
uatU  the  general  assembly  -met,  we  do  not 
think  this  section  applicable.  The  atgnment 
drawn  from  section  12  of  article  5  has  no  ap- 
plication  to  the  present  case^  inasmuch  as  It 
Is  not  pretended  that  any  constitutional  qnes< 
tlon  is  presented  In  the  present  case.  But, 
as  there  was  a  formal  plea  to  the  Jurisdiction 
of  this  court  filed  In  another  case  (State  v. 
Murphy,  23  S.  B.  Sl6),  In  which  It  was  stated 
that  a  constitutional  question  did  arise, 
which  plea  was  argued  In  connection  with 
this  case,  and  lllEewlse  disposed  of  by  a  short 
order  overruling  the  plea,  we  will  proceed  to 
consider  the  question  herew  The  argument 
seems  to  be  that,  as  section  12,  above  refer- 
red to,  provides  that,  when  a  constitutional 
Question  Is  presented,  upon  the  determina- 
tion of  which  the  entire  court  is  not  agreed, 
"ail  the  circuit  Judges  shall  be  called  to  the 
asslsitance  of  the  supreme  court  for  the  de- 
cision of  such  question,"  the  contentkHi  Is 
that  a  case  in  which  a  constitutional  question 
is  presmted  most,  In  the  first  instance,  be 
heard  by  the  ^tire  court,  coiulstlng,  as  it  is 
claimed,  of  four  memboa;  for,  unless  the 
entire  conrt  Is  agreed  upon  such  question, 
then  the  circuit  Judges  must  be  caUed  to  the 
assistance  <tf  the  supreme  conrt  for  its  deci- 
sion. This  argument  rests  upon  the  pssump- 
tlon^whlch,  as  we  have  shown  above,  is 
without  foundation— that  the  su^me  conrt, 
at  the  time  this  plea  was  presented  and  de- 
termined, contisted  of  toia.  Instead  of  three, 
members^  because  at  that  time  the  general 
assembly  had  not,  and  could  not  have,  made 
the  necessary  provision,  not  only  contemplat- 
ed, but  expressly  required,  by  the  third  aec- 


tiim  of  the  fifth  article  of  the  constitution, 
for  the  appointment  of  such  additional  mem- 
ber of  the  supreme  court;  for,  In  section  9 
of  article  3,  It  was  expressly  provided  that 
the  first  session  of  the  general  assembly  aft- 
er the  adoption  of  the  present  constitution' 
should  not  be' held  "until  the  second  Tuesday 
[which  was  the  14th]  In  January,  18d6,"  and 
this  plea  was  filed  and  was  considered  on  the 
2d,  and  det^mlned  on  the  3d,  day  of  Jann- 
ary.  1896.  It  is  clear,  therefore,  that  the 
plea  to  the  Jurisdiction  could  not  be  sustain- 
ed. From  what  has  been  said  above,  we  do 
not  think  there  Is  any  force  in  the  argument 
drawn  from  the  provisions  of  section  6  of  ar- 
ticle 17,  which  directs  the  general  assembly 
to  provide  for  the  removal  of  all  causes 
which  may  be  pending  when  the  {uesent 
constitution  took  effect  to  courts  created  by 
the  same,  for  two  reasons:  First  Because, 
as  has  been  shown,  the  supreme  court  is  not 
a  court  created  by  the  present  constitution, 
which  simply  provides  for  an  additional 
member  of  that  tribunal,  as  previously  con- 
stituted; for,  In  the  ninth  subdivision  of  sec- 
tl<m  11  of  article  17,  it  is  declared  that  "the 
proTlslons  of  the  constitution  of  1868  and 
amendm^ts  thereto,  are  repealed  by  this  con- 
stitution, except  uAen  reardained  and  deckn^ 
ed  fierein'"  (italioa  oois),  and  in  section  1  of 
article  6  of  the  present  constitution  it  sim- 
ply reordains  and  declares.  In  precisely  the 
same  language  which  was  used  in  section  1 
of  article  4  of  the  constitution  of  1868,  that 
"the  Judicial  power  of  this  state  abail  be 
vested  In  a  suprone  court,"  etc.,— manifestly 
contemplating  the  ctmtlnued  exlstffiice  of  the 
same  tribunal,  with  only  such  changes  In  Its 
framework  and  its  powers  as  were  deemed 
expedient  Second.  Because  the  provision  In 
section  34  of  article  6  of  the  present  cimstitu- 
tlon,  that  "all  matters,  civil  and  criminal, 
now  pendhig  within  the  Jurisdiction  of  any 
of  the  courts  of  this  state  shall  continue 
therein  until  dlsi>osed  of  according  to  law," 
in  terms  recognizes  the  continued  existence 
of  all  the  courts  of  the  state,  exc^t  such  as 
were  expressly  abolished,  and  new  courts 
created  Instead  thereof. 

Having  thus  disposed  of  the  preliminary 
question  of  Jurisdiction,  we  will  now  proceed 
to  consider  the  case  on  its  merits.  On  the  Itfth 
of  January,  1895.  the  defendants  Taber  ft 
Wlllard  executed  a  deed  of  f^lgnment  to 
their  codefendant  Murray,  for  the  benefit  of 
their  creditors,— copartnership  as  well  as  In- 
dividual, as  It  Is  claimed,— and  the  defendant 
L^are  was  subaequentiy  appointed  agent  of 
the  creditors.  The  plaintiffs  having  obtained 
Judgment  against  Taber  &  Wlllard  on  a  co- 
partnership debt,  and  against  Wlllard  on  his 
Individual  debt  on  the  8th  of  February,  18U5, 
and  the  executions  Issued  to  enforce  said  Judg- 
ment having  been  returned  wholly  unsatisfied, 
this  action  was  commenced  on  the  16th  of 
March,  18D5,  for  the  following  purposes:  (1) 
To  have  the  said  deed  of  assignment  set 
aside  as  void  and  of  no  eCTect;  (2)  to  restrain 
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and  enjoin  the  defendant!  Mturay  and  Legare 
from  proceeding  furtlier  under  aald  deed;  (8) 
tor  the  appointment  of  a  recelTer  of  the  prop- 
erty of  the  copartnership  of  Taber  &  Wlllard, 
and  also  that  of  the  Individual  members  of 
'said  firm,  with  anthorl^  to  sell  and  dispose  of 
the  same,  and  apply  the  proceeds  of  such  sale 
to  the  payment  of  the  aforesaid  Judgments, 
and  that  the  balance  remaining  ftfter  the  pay- 
ment of  the  costs  and  expenses  of  these  pro- 
ceedings be  applied  In  such  manner  among  the 
creditors  of  the  said  defendants  as  may  be  pro- 
vided by  law;  (4)  for  such  otner  relief  as  tbe 
nature  of  the  case  may  require.  At  the  time 
of  the  serrice  of  ^e  summons  and  complaint, 
the  defendants  were  also  served  with  an  order, 
signed  by  his  honor,  Judge  Watts,  bearing 
date  l&th  of  March,  1895,  edjomlng  the  de- 
fendants Murray  and  Legare  from  proceed- 
ing further  under  said  deed  of  assignment 
until  the  further  order  of  the  court,  requiring 
the  defendants  to  show  cause  beftwe  the  said 
judge,  on  the  Sith  of  BCarch,  188B,  why  such 
restraining  order  should  not  be  continued  un- 
til the  final  bearing  of  the  cause,  and  also  why 
a  receiver  should  not  be  appointed  as  prayed 
for  in  the  complaint;  and  enjoining  the  de* 
f endants  Taber  &  Wlllard  from  assigning,  dis- 
posing of,  or  fn  any  manner  interfering  with, 
the  property  embraced  In  the  deed  of  assign- 
ment until  the  further  order  at  the  court.  To 
this  rule  to  show  cause  the  defendant  filed 
returns,  which  were  Intended  and  treated  as 
answers  to  the  complaint,  and.  by  consent  of 
all  parties,  the  case  was  beard  by  Judge 
Watts,  on  its  merits,  npdb  the  papers  above 
mentioned  and  certain  admissions  made  at 
the  bearing.  The  returns  and  answers  of  the 
defendants  apiiear  In  the  case,  but  need  not 
be  set  forth  here,  as  the  court  Is  pleased  to  ob- 
serve that  no  moral  fraud  or  intentional 
wrong  is  Imputed  to  any  of  the  parties,  and 
there  does  not  seem  to  be  any  ground  for  any 
such  imputation.  The  only  admission  which 
It  Is  necessary  to  notice  Is  thus  stated  in  the 
case:  "It  was  also  admitted  that  the  deed  of 
assignment  was  executed  by  Albert  R.  Taber 
and  George  W.  Wlllard,  both  as  copartners 
and  as  lodlTlduals,  and  that  all  of  the  assigned 
real  and  personal  property,  save  and  except 
the  boobs  of  account  and  certain  evidences  of 
Indebtedness,  was  sold  by  the  assignee  and 
agent  under  the  deed  of  assignment,  before 
the  15th  day  pf  March,  lij05,  and  the  purchas- 
ers before  that  time  were,  and  still  are,  in 
possession  of  the  same."  The  case  turned  en- 
tirely upon  the  legal  questions  arising  as  to 
the  proper  construction  and  legal  effect  of  the 
deed  of  assignment,  a  copy  of  which  (with  the 
exception  that  It  does  not  show  how  it  was 
signed)  Is  set  out  In  the  case  and  should  be 
embraced  in  the  report  of  this  ease.  The  cir- 
cuit Judge  held  that  the  assignment  was  void, 
for  the  reasons  stated  by  him  as  follows:  "It 
appears  upon  the  face  of  the  deed  ttiat  In- 
dividual creditors  are  allowed  to  share  in  co- 
partnership assets  before  the  payment  in 
full  of  copartnership  debts;  and,  secondly,  no 


provision  Is  made  In  the  deed  fbr  copartnership 
creditors  sharing  in  Individual  assets,  aa  is 
provided  by  law;  and,  thirdly,  because,  there 
being  no  habendum  danae  in  the  deed,  only  a 
Ufe  estate  passed  to  the  assignee  nndw  the 
deed.  If  any  estate  passed  at  all.  For  ^tbet  of 
these  reasons,  in  my  judgmoit,  the  deed  of 
assignment  Is  null  and  void."  He  tbertfore 
rendered  judgment  (1)  dedazlng  said  deed 
null  and  of  no  effect,  "and  that  no  title  passed 
therenndor  to  the  assl^ee  named  therehi  to 
either  tbe  real  or  posoual  property  alleged 
to  be  conveyed  by  said  deed";  (2)  that  the  de- 
fendants Murray  and  Legare  be  enjoined 
"from  proceeding  further  under  said  deed  of 
assignment,  or  In  any  manner  disposing  of  or 
Interfering  with  the  property  purporting  to  be 
conveyed  thereby";  (3)  requiring  that  the  de- 
fendants Murray  and  L^are  "do  forthwith  de- 
liver posseesion  to  the  recMvw,  about  to  be  ap- 
pointed herein,  of  all  the  real,  personal,  and 
mixed  property  in  their  hands  as  such  as^gnee 
and  agent,  and  all  cash  proceeds  of  sale  of 
any  prot)«>ty  which  they  may  have  sold  under 
said  deed  of  assignment,  nothing  In  this  or- 
der to  be  construed  as  validating  the  sale  of 
any  property  which  may  have  theretofore 
been  sold  by  th^  under  said  deed";  (4)  ap- 
pointing a  receiver,  and  authorizing  him  to  in- 
stitute such  actions  as  be  may  be  advised  by 
his  counsel;  (5)  requiring  the  plaintiffs,  with- 
in 80  days,  to  file  the  usual  injunction  under- 
taking in  the  sum  of  $250.  Prom  this  judg- 
ment the  defendants  appeal,  upon  the  sev- 
eral grounds  set  out  In  the  record,  which  need 
not  be  stated  in  detail  here,  as  they  practical- 
ly raise  but  two  questicms:  (1)  Whether  there 
was  error  In  setting  aside  the  deed  of  assign- 
ment; (2)  whether  there  was  error  In  appoint 
Ing  a  receiver. 

We  are  not  prepared  to  concur  with  the  cir- 
cuit Judge  on  tbe  third  ground  upon  which 
he  held  tbe  deed  of  assignment  to  be  void, 
to  wit,  the  absence  of  the  habendum  clause 
in  the  deed.  On  the  contrary,  we  are  of  opin- 
ion that,  under  a  proper  construction  of  tbe 
deed  of  assignment,  a  fee,  and  not  merely  a 
life  estate,  passed  to  the  asdgnee,  notwith- 
standing the  absence  of  a  formal  habendum 
clause.  In  the  first  place,  In  the  granting 
clause,  the  conveyance  is  to  "the  said  party 
of  the  second  part  [tbe  assiguee],  his  belrs, 
executors,  administrators,  and  assigns."  But, 
in  addition  to  this,  a  deed  of  assignment  be- 
ing a  conveyance  In  tmst,  the  rule  is  well 
settled  that,  "where  a  trust  is  created,  a 
legal  estate  8u£Bcient  for  the  purposes  of  the 
trust  shall,  if  possible,  be  Implied  In  the  trus- 
tee, whatever  may  be  the  limitations  in  the 
instrument,  whether  to  him  and  his  beii-s  or 
not"  Perry,  Trusts,  i  312.  So,  In  2  Washb. 
Real  Prop.  p.  43.  c.  3.  S  2,  after  speaking 
of  certain  exceptions  to  the  rule  that  tbe 
word  "heirs"  Is  necessary.  In  a  deed,  to  carry 
tbe  fee,  the  writer  used  this  language:  "An- 
other exception  is  that  the  word  *belr8*  Is 
not  always  necessary  in  order  to  give  an 
equitable  estate  tbe  character  of  inheritablll- 
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ty,  If  It  requires  that  snch  an  effect  ehoold  be 
given  In  order  to  carry  out  the  clear  inten- 
tion of  tiae  party  creating  It."  Now.  in  this 
case,  the  deed  of  assignment  shows  on  Its 
face  the  clear  intention,  on  the  part  of  the  as- 
eignors,  to  provide  for  the  payment  of  their 
debts  "t^  an  assignment  of  ail  their  proiH 
erty  •  •  •  for  the  benefit  of  all  their  cred- 
itors," and  this  clear  Intention  could  not  be 
effected  without  construing  the  deed  as  a 
conveyance  of  the  entire  estate  and  interest 
which  the  assignors  had  in  such  property, 
as,  indeed,  the  words,  "all  their  property," 
manifestly  Import  This  view  Is  also  sup* 
ported  by  the  cases  of  Bratton  t.  Massey,  15 
S.  C.  277,  and  Fuller  v.  Missroon,  35  S.  C. 
314,  14  S.  B.  714.  Besides,  it  wlU  be  noticed 
that  there  Is  a  provision  In  the  deed  of  as- 
slgnment  whereby  the  assignee  is  appointed 
and  constituted,  by  the  assignors,  "their  true 
and  lawful  attorney,  with  full  power  and  au- 
thority, to  do  all  acts  necessary  in  the  prem- 
ises for  the  full  and  complete  execution  of 
the  said  trust"  And  if,  as  the  deed  shows  on 
its  face,  the  assignors  were  insolvent  "and 
unable  to  pay  their  debts  In  full,"  then  it 
would  be  necessary,  "for  the  ftill  and  com- 
plete execution  of  the  said  trust",  that  the 
assignee  should  have  full  power  to  sell  and 
dispose  of  the  entire  estate  or  Interest  of  the 
assignors  in  the  property  assigned;  and  such 
power  was,  in  express  terms,  conferred  upon 
the  assignee.  We  do  not  think,  therefore, 
that  a  life  estate  only  was  conveyed  to  the 
assignee,  and  that  the  asaigimient  was  there- 
fore a  mere  partial  assignment  as  the  circuit 
Judge  seems  to  have  supposed. 

But  we  agree  with  the  circuit  Judge  that 
the  assignment  was  void  because  it  provided 
for  preferences  not  allowed  by  the  statute. 
The  manifest  object  of  secUou  2014  of  the 
General  Statutes  of  1882,  now  incorporated  in 
the  Bevised  Statutes  of  1883  as  section  2146. 
was  to  prevent  any  preference  among  cred- 
itors whatsoever,  except  such  as  were,  in 
t^ms.  allowed  by  that  section,  to  wit  In 
favor  of  "debts  due  to  the  public,"  and  in 
favor  of  "such  creditors  as  may  accept  the 
terms  of  such  afwlgnment  and  execute  a  re- 
lease of  their  claim  against  the  debtor,"  and 
to  declare  any  alignment  providing  for  any 
preference  other  than  those  allowed  to  be 
absolutely  null  and  void.  Hence,  when  a 
deed  of  assignment  is  assailed  as  being  in 
violation  of  the  statutory  jirovlsion,  the  ques- 
tion of  fraud  is  not  necessarily  involved,  but 
the  inquiry  Is  whether  the  assignment  pro- 
Tides  for  any  preference  whatever,  other 
than  those  specially  allowed,  without  regard 
to  the  Intention  of  the  parties.  Lamar  v. 
Fool,  26  3.  O.,  at  page  447,  2  S.  B.  322.  The 
question  In  this  case,  therefore,  is,  does  tills 
assignment  provide  for  any  illegal  prefer- 
ence? Since,  the  case  of  Blair  v.  Black,  31 
S.  C.  346,  9  S.  E.  1033,  it  must  tie  regarded 
UB  the  settled  law  of  this  state  that  in  the 
distribution  of  the  assets  of  Insolvent  per- 
sons, partnersiilp  creditors  are  entitled  to  be 


first  paid  out  of  the  partnership  assets,  and, 
if  these  assets  be  insufficient  for  the  payment 
In  full  of  the  partnership  creditors,  then  for 
any  balance  due  such  creditors  they  are  en- 
titled to  share,  ratably  with  the  individual 
creditors  of  the  persons  composing  the  part- 
nership, in  the  individual  assets  of  such 
persons;  but  the  creditors  of  the  Individuals 
composing  the  partnership  are  not  entitled  to 
share  in  the  partnership  assets  until  the  part- 
nership creditors  are  paid  in  full.  If,  there- 
fore, the  assignment  here  in  question,  which 
embraced  both  partnership  and  individual 
property,  provides  for  the  distribution  of  the 
proceeds  of  the  assigned  property  in  violation 
of  the  rule  above  stated,  then  it  must  be  de- 
clared void,  as  providing  for  illegal  prefer- 
ences. Just  as  In  the  case  of  Blair  v.  Black, 
supra. 

The  plaintiffs  claim,  by  their  complaint 
and  in  their  argument  here,  that  it  appears, 
upon  the  face  of  the  deed,  "that  individual- 
creditors  are  allowed  to  share,  by  the  provi- 
sions thereof.  In  copartnership  assets,  be- 
fore the  payment  in  full  of  coi>artnershlp 
debts,  and  no  provision  Is  made  therein  for 
copartnership  creditors  to  share  in  individual 
assets.  And  this  seems  to  have  been  the 
view  taken  by  the  circuit  Judge.  It  seems 
to  us,  however,  that  the  real  vice  In  the  deed 
is  that  it  makes  no  provision  wtuitever  for 
the  payment  of  the  debts  due  by  the  Individ- 
uals composing  the  firm  of  Taber  {&  Wlllard, 
even  out  of  the  assets  of  such  individuals, 
but  appropriates  the  whole  of  the  assets,  con- 
sisting of  both  copartnership  and  Individual 
property,  to  the  payment  of  copartnership 
debts.  It  is  true  that  It  was  admitted,  at 
the  hearing,  "that  the  deed  of  assignment 
was  executed  by  Albert  B.  Taber  and  Qeorge 
W.  Wlllard,  both  as  copartners  and  as  In- 
dividuals"; but  that  admission  only  shows 
that  the  deed  was  so  executed  as  to  pass  the 
title  to  the  assignee  to  both  the  copartner- 
ship and  the  individual  property,  as  the  deed 
on  its  face  purports  to  do.  But  it  does  not 
touch  the  question  as  to  what  was  to  l>e 
done  with  the  property  so  conveyed.  For 
that  we  roust  look  to  the  terms  used  in  the 
deed.  That  Instrument  throughout  Its  vari- 
ous provisions,  speaks  only  of  the  creditors 
of  "the  parties  of  the  first  part"  And  who 
are  those  parties?  The  deed  answers:  "Al- 
bert  Taber  and  George  W.  Wlllard,  partners 
In  trade,  doing  business  in  the  town  of  Fort 
Motte.  In  the  county  and  state  aforesaid, 
under  the  style  of  "Taber  &  Wlllard."  The 
deed  then  recites:  "The  parties  of  the  first 
part  [Taber  &  Wlllard]  being  *  •  •  unable 
to  pay  their  debts  in  full,  but  desiring  to 
provide  for  the  payment  of  tfie  sarne  by  an 
assignment  of  their  property  belonging  to 
them  as  such  copartners  and  as  individuals, 
for  the  benefit  of  all  tJieir  creditors,  without 
preference  or  priority  of  any  kind  whatso- 
ever, save  only  to  such  of  the  creditors  of  the 
parties  of  the  first  part"  as  shall  accept  and 
release.  Then,  in  declaring  the  trust  we 
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Snd  this  lan^ruc^re;  "Second,  to  pay  and  dis- 
charge In  full  *  *  *  the  clalma  of  sucb 
of  the  creditors  of  the  parties  of  the  first 
part  who  shall  accept,"  etc.;  third,  and 
then,  and  next  to  pay  In  full  •  •  *  the 
ctlaims  oi  all  and  every  other  of  said  cred- 
itors,  without  any  priority  or  preferenoo 
whaterer."  (Italics  ours.)  And  so  on  through- 
out the  deed  we  And  that  the  only  creditors 
who  are  proTided  tor  are  the  creditors  of  the 
parties  of  the  first  part,  who,  as  we  have 
seen,  are  the  copartnership  styled  Taber  & 
Wlllard;  and  nowhere  is  any  proTislon  made 
for  the  payment  of  the  debts  due  by  the  In- 
dlTfduais  composing  that  partnership,  al- 
though the  IndlTidual  property  of  those  per- 
sons 18,  In  terms,  embraced  in  the  deed  of 
aBslgnment.  If  this  be  the  correct  view  of 
the  effect  of  the  deed  of  assignment,  then, 
as  It  appears  in  the  case  that  the  plaintiffs 
are  ci'edltors,  not  only  of  the  partnership  of 
Talwr  &  Wlllard,  but  also  of  George  W.  Wll- 
lard, one  of  the  members  of  that  firm,  the 
plaintiffs  are  entitled  to  have  the  assign- 
ment set  aside  as  containing  a.  preference 
in  favor  of  the  copartnership  creditors.  If, 
however,  we  are  mistaken  In  the  view, 
which  we  have  taken,  that  the  deed  of  as- 
aignment  makes  no  provision  for  the  pay- 
ment of  the  Individual  creditors,  and  that 
the  more  correct  view  is  tiiat  the  terms  of 
the  deed,  read  in  the  light  of  the  admission 
above  referred  to,  show  tibat  the  parties 
designated  as  the  parties  of  the  first  part  in- 
clude the  Individuals  composing  the  partner- 
ship of  Taber  &  Wlllard,  as  well  as  the  part- 
nership itself,  then  it  is  clear  that  the  ground 
opon  which  the  deed  was  assailed  the 
plaintiffs  as  containing  a  preference  in  fa- 
.vor  of  the  individual  creditors  against  the 
M^iartnersldp  creditors,  which  seems  to  have 
been  adopted  1^  the  circuit  Judge,  Is  well 
founded.  So  tha^  In  either  view,  the  as- 
signment tffovided  for  an  illegal  preference, 
and  must  therefore  be  declared  void. 

The  position  taken  by  the  appellanf  b  counr 
sel,  based  upon  the  declaration  of  the  as- 
signee and  agent  of  the  creditors  in  their  re- 
turn to  the  rule  to  show  cause  above  referred 
to,  that  they  Intend  to  distribute  the  assets  in 
accordance  with  the  rule  laid  down  in  the 
case  of  Blair  v.  Black,  cannot  be  sustained. 
In  the  first  place,  the  assignee  and  agent 
would  have  no  authority  to  do  so,  if  the  deed 
provides  otherwise  That  deed  is  th^  chart, 
and  beyond  it  they  have  no  power  to  ga 
Besides,  as  was  well  said  the  late  Chief 
Justice  Dunkln,  in  Jacot  v.  Gorbett,  Gheves, 
Eq.,  at  page  74,  and  quoted  with  approval  by 
Mr.  Justice  McGowan,  in  Glaflin  v.  Iseman, 
23  &  C,  at  page  426,  "the  character  ctf  the 
transaction  must  be  determined  by  the  Int^ 
ests  of  the  parties  at  the  time,  and  not  by 
subsequmt  eventa."  Most  assuredly.  If  a 
deed  of  assignment  provides  for  an  Illegal 
preference,  so  assurance  by  the  assignee  and 
agent  of  creditors  of  a  purpose  to  disregard 
such  preference,  and  to  distribute  the  assets 


according  to  law,  even  if  supported  by  the 
strongest  possible  guaranty,  coiHd  have  the 
effect  of  relieving  a  deed  from  a  vice  de- 
clared by  statute  to  be  fatal  to  Its  validity. 
Satisfied,  as  we  are,  tliat  this  deed  of  as- 
signment Is  void  for  providing  for  an  illegal 
preference  among  the  creditors,  the  circuit 
Judge  was  clearly  right  in  adjudging  that  it 
should  be  set  aside. 

The  last  ground  of  appeal  alleges  error  In 
so  much  of  the  Judgment  as  provides  for 
the  appointment  of  a  receiver.  We  do  not 
thlnl^  that  any  proper  case  was  made  calling 
for  the  appointment  of  a  receiver.  This  was 
not  a  creditors'  bill,  and  there  was  no  provi- 
sion for  calling  In  creditors.  The  plaintiffs, 
having  recovered  Judgment,  met  with  an  ob- 
stacle In  enforcing  the  payment  of  the  same 
In  the  shape  of  this  deed  of  assignment,  and 
when  that  obstacle  Is  removed  we  see  no  rea- 
son why  the  plaintiffs  may  not  proceed  in 
the  ordinary  way  to  enforce  their  Judgments. 
They  may,  as  was  done  in  the  case  of  ClafliD 
V.  Iseman,  apply  for  an  order  for  the  pay- 
ment of  the  amount  dne  on  their  Judgments 
from  the  proceeds  of  the  sale  of  such  prop- 
erty as  their  Judgments  were  a  first  lien  up- 
on, or  may  take  sucb  other  proceedings  for 
that  purpose  as  they  may  tte  advised  are  prop- 
er. We  think,  therefore,  tliat  so  much  of  the 
judgment  appealed  from  as  provide  for  the 
appointment  of  a  receiver  must  be  reversed, 
and  in  all  other  respects  the  Judgment  must 
be  affirmed.  Inasmuch  as  those  persons  wbo 
may  baVe  purchased  any  of  the  assigned 
property  at  the  sale  made  by  the  assignee 
before  this  action  was  commenced  are  not 
parties  to  this  action,  we  are  not  to  be  under- 
stood as  expressing,  or  even  Intimating,  any 
opinion  as  to  the  rights  of  such  purcbasere. 

The  Judgment  of  this  court  Is  that  so  mnth 
of  the  Judgment  of  the  circuit  court  an  pro- 
vides for  the  appointment  of  a  receiver  be 
reversed,  and  that,  in  all  other  respects,  the 
Judgment  of  the  clrcnlt  court  be  af&rmed. 


(4B  B.  c.  m 

LAND    MORTGAGE    INVESTMENT  ft 
AGBNGY  GO.  OF  AMERICA.  Limited. 
V.  FAULKNER. 

(Supreme  'Court  of  South  Carolina.   Mardi  2T, 

Nsw  UoXBTrroTioiT  —  Time  or  Takihs  Spnor  — 
FiNDiNOB  or  Faot  bt  Tbial  Jddob— Rbvibw. 

1.  The  provlBloni  of  Goaat  1805.  relating 
to  the  jurisaictiOD  of  the  supreme  court,  did  not 
affect  the  decision  of  a  cause  submitted  prior  to 
December  81,  189S,  at  which  time  the  constita- 
tion  was,  by  its  terms,  to  go  into  effect,  tbougli 
the  opinioo  Id  such  case  was  not  filed  till  Jano- 
ary  3,  1896. 

2.  Const.  1895,  art  6,  $  4,  providing  that  the 
snpreme  court  "shall  hare  appellate  jurisdiction 
omy  in  cases  of  chancery,  and  on  snch  appeals 
shall  review  the  findings  of  fact  as  well  as  the 
law,  except  in  cbaocetT  cases  where  tbe  facts 
are  settled  by  a  jury  and  tbe  verdict  ta  not  set 
aaide,"  does  not  require  the  court  tu  review  tlit 
trial  jattee's  findings  of  fact  on  eonflictiiiK  erl- 
dence.  Gary.  3,,  diBsentiiw, 
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On  rehearing.  Dinmlssed. 
For  original  dedslon,  see- 23  S.  EL  61& 
Following  is  tbe  petition  for  stay  of  ranit- 
dtor,  and  rehearing:  "The  petition  of  the 
Land  Mortgage  InTeatment  &  Agency  Com- 
pany of  America,  Limited,  appellant  in  abore- 
entitled  cause,  respectfully  shows:  (1)  That 
the  above-entitled  cause  Is  a  case  In  equity, 
and  that  at  the  November  term  of  the  su- 
preme conrt  for  1895  the  appeal  In  said  cause 
was  submitted  to  the  then  supreme  conrt  of 
South  Carolina  on  the  printed  record  and  ar^ 
gumCTts.  (2)  That. on  the  3d  day  of  Janu- 
ary, 1806,  the  Judgment  In  aald  cause  was 
filed  In  the  office  of  the  clerk  of  the  supreme 
court,  of  which  the  following  Is  a  copy  <omit- 
ting  the  statement  of  the  case):  'The  excep- 
tions only  iuTolve  questions  of  fact,  and, 
after  a  careful  consideration  of  them,  we 
see  no  girounda,  under  the  well-established 
rule  of  this  court,  for  reversing  the  find- 
ing of  the  court  bdow.  It  Is  the  Judgment 
of  this  court  that  the  order  of  the  circuit 
court  be  affirmed.*  (3)  That  under  the  fun- 
damental law  of  the  state  of  South  Caro- 
lina the  supreme  court  of  the  state  of  South 
Carolina  as  constituted  at  the  time  of  the  sub- 
mission of  said  appeal  became  functus  offi- 
cio on  the  31st  day  of  December,  1893,  and 
the  Fupreme  court  of  the  said  state  as  pro- 
Tided  for  in  said  constitution  came  into  ex- 
istence on  the  let  day  of  January,  1890.  (4) 
That  by  section  4  of  article  5  of  the  consti- 
tution of  South  Carolina  It  is  provided:  'And' 
said  court  shall  have  api>ellate  JurlsdicticHi 
only  In  cases  of  chancery,  and  in  such  ap- 
peals they  shaU  review  the  findings  of  fact 
as  well  as  the  law,  except  In  chancery  cases 
where  the  facts  are  settled  by  a  Jury  and 
the  verdict  not  set  aside,  and  shall  cousti- 
tcte  a  court  for  the  correction  of  errors  at 
law,'  etc.  Aud  by  section  29  of  article  1  it 
is  provided:  "The  provisions  of  the  constitu- 
tion shall  be  taken,  deemed  and  construed 
to  be  mandatory,  and  prohibitory,  and  not 
merely  directory,  except  where  expressly 
made  directory  or  permissory  by  Its  own 
terms.'  And  by  subdivislcm  3  of  section  11 
of  article  17  it  is  provided:  'The  provisions 
of  all  laws  which  are  inconsistent  with  this 
constitution  shall  cease  upon  Its  adoption,  ex- 
cept that  all  laws  which  are  inconsistent 
with  such  provisions  of  this  constitution  as 
require  legislation  to  enforce  them  shall  re- 
main in  force  until  such  legislation  Is  had.' 
(5)  That  in  this  rase  the  facts  have  not  been 
settled  by  a  jury,  and  the  circuit  Judge  made 
no  specific  finding  of  fact  nor  ruling  of  law, 
saying,  in  sbcHt  order,  only,  'It  does  not  ap- 
pear to  me  the  plaintiffs  are  entitled  to  have 
said  sale  set  aside  and  resale  of  the  prop- 
ertyordered.'  It  Is  therefore  respectfully  sub- 
mitted: •  (1)  That  the  old  court  was  functus 
officio  at  the  date  of  rendering  of  the  Judg- 
ment herein,  and  said  Judgment  must  be  re- 
ferred to  the  new  court  (2)  That  the  'well- 
aettled  rule  of  this  court*  referred  to  in  aald 
v.24s.E.no.S— 19 


Judgment  was  abrogated  by  the  constitution 
of  1895,  and  the  court  erred  in  not  reviewing 
and  passing  upon  the  questions  of  fact  as 
well  as  the  law.'  as  required  and  commanded 
the  coDStitution.  Wherefore  your  petition- 
er prays  tliat  a  stay  of  the  remittitur  may 
be  ordered,  and  a  rehearing  granted,  and 
your  petitioner  will  ever  pray,"  etc. 

McI^ER,  C.  J.  This  U  a  petition  of  re- 
hearing in  this  case,  which  was  heard— or, 
rather,  submitted— on  the  29th  day  of  No- 
vember. 1895,  and  the  decision  filed  on  the 
3d  day  of  January,  1896.  The  grounds  upon 
wlilch  this  application  is  based  are  set  forth 
in  the  petition  for  a  stay  of  the  remittitur, 
and  for  a  rehearing,  a  copy  of  which  should 
be  incorporated  in  the  report  of  this  deci- 
sion. 

The  point  raised  by  the  third  paragraph  of 
the  petition,  which  seems  to  be  the  first 
ground  upon  which  tbe  application  is  based, 
has  been  considered  and  determined  ad- 
versely to  the  view  contended  for  by  peti- 
tioner In  the  recent  case  of  Mlddleton  t. 
Taber  (In  which  the  (pinion  was  filed  on  the' 
20th  day  of  March,  1S96)  24  8.  E.  282. 

The  second  point  raised  by  the  petition,  as 
we  understand  It,  is  tliat  tbe  "weU-settled 
rule  of  tills  court"  upon  which  the  opinion  of 
this  court  was  based  has  been  abrogated  by 
the  present  constitution,  and  tliat  this  court 
erred  In  not  reviewing  and  passing  upon  tbe 
question  of  fact,  as  well  as  tbe  law,  as  re- 
<]uired  and  commanded  by  the  constitution. 
The  position  taken  in  this  ground  is  suscep- 
tible of  two  answers:  (1)  Tbe  provisions  of 
the  present  constitution  do  not  apply  to  the 
present  case.  (2)  If  it  could  be  held  that 
they  did  apply,  they  do  not  eCTect  any  change 
In  the  law,  so  far  aa  the  point  here  under 
consideration  is  concerned. 

1.  In  section  11,  art.  17,  snbd.  8,  of  the 
present  constitution,  it  Is  declared  that  it 
"shall  be  in  force  and  effect  from  and  after 
the  81st  day  of  December  In  the  year  18Uk>." 
wblch  was  after  this  case  was  finally  sub- 
mitted for  decision,  and  after  the  commence- 
ment of  the  term  at  which  this  case  was  sub- 
mitted and  decided.  It  Is  true  that  tbe  opm- 
lon  announcing  the  reasons  for  tbe  decision 
was  not  filed  until  the  3d  of  January,  1S9G,— 
after  the  present  constitution  had  gone  Into 
etfect,— but  that  cannot  affect  the  present 
question;  for  In  the  case  of  Aultman  v.  Ut- 
sey.  35  S.  C.  593,  14  S.  E.  280,  351.  it  was  held, 
upon  the  authority  of  Keep  v.  Leckle,  8 
Rich.  Law,  164,  "that  where  a  party  dies 
after  a  final  hearing  of  his  cause,  and  before 
the  actual  rendition  of  the  Judgment,  sucb 
Judgment  may  be  entered  nunc  pro  tunc  as 
of  the  first  day  of  the  term  at  which  the  final 
hearing  was  had,  notwithstanding  the  death 
of  the  party  during  the  time  taken  by  the 
court  for  deliberation,  aud  before  tbe  final 
conclusion  has  been  announced,"  To  the 
same  effect  see  Fieem.  Jndgm.  H  fi6-50v  uu) 
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Mitchell  V.  Overman.  103  U.  S.  62.  The  prin- 
ciple upon  which  tbe^  authorities  rest  U 
conclusiTe  of  the  qnestloii  presented  in  this 

case. 

2.  But,  even  if  it  could  be  held  otherwlBe, 
we  do  not  understand  that  the  present  con- 
stitution has  effected  any  such  changes  In 
the  law  as  Is  supposed  hy  the  petitioner. 
The  provision  In  the  constitution  of  1868  (ar- 
ticle 4,  5  4)  reads  as  follows:  "The  supreme 
court  shall  have  appellate  Jurisdiction  only 
In  cases  of  chancery  and  shall  constitute  a 
court  for  the  correction  of  errors  at  law,  un- 
der such  regulations  as  the  general  assembly 
may  by  law  prescribe,"— while  the  provision 
of  the  present  constitution,  In  article  5,  i  4, 
Is  tliat  the  supreme  court  "shall  have  appel- 
late Jurisdiction  only  In  cases  of  chancery, 
nnd  In  such  appeals  they  shall  review  the 
finding  of  fact  as  well  as  the  law,  except 
in  chancery  cases  where  the  facts  are  set- 
tled by  a  Jury  and  the  verdict  not  set  aside, 
and  shall  constitute  a  court  for  the  correc- 
tion of  errors  at  law  under  such  regulations 
as  the  general  assembly  may  by  law  pre- 
scribe." Now,  as  we  understand  It,  one  of 
the  distinctive  differences  between  the  hear- 
ing of  a  case  on  appeal  and  on  writ  of  error 
is  that  under  the  former  the  appellate  tri- 
bunal may  review  the  whole  case,  and  all 
the  questions,  both  of  fact  and  of  law,  pre- 
sented herein,  while  in  the  latter  it  is  con- 
fined to  a  review  of  such  errors  of  law  as 
may  be  pointed  out  in  the  record.  So  that, 
while  In  the  former  constitution  the  term 
"appeal,"  which  applies  to  a  review  of  the 
facts  as  well  as  the  law  only,  was  used.  In  .the 
present  constitution  the  same  term  was 
used,  and  its  meaning  declared  In  accordance 
with  the  settled  law,  with  the  important  ex- 
ception, however,  that  it  should  not  extend 
to  a  review  of  the  facts  found  by  a  Jury, 
even  In  a  chancery  case,  unless  their  ver- 
dict has  been  set  aside.  It  seems  to  us  that 
the  real  object  of  the  change  of  phraseology 
in  the  present  constitution  was  to  impose  an 
obligation  upon  the  supreme  court  to  accept 
as  final  the  facta  found  by  a  Jury  in  a  chan- 
cery case,  unless  their  verdict  had  been  set 
aside.  It  would  require  very  different  lan- 
guage from  that  found  in  the  present  con- 
stitution to  satisfy  us  that  Its  framers  in- 
tended that  our  boolcs  of  Reports  should  be 
loaded  down  with  elaborate  discussions  of 
questions  of  fact,  which  could  not  possibly 
afford  precedence  in  future  cases.  When  a 
question  of  fact  has  been  determined  by  an 
Intelligent,  disinterested,  and  experienced 
circuit  judge,  that  certainly  affords  a  reason 
for  believing  that  his  conclusion  Is  correct; 
and  It  is  Incumbent  upon  the  appellant  to 
assume  the  burden  of  showing  error  therein, 
and  unless  he  sustains  that  burden  the  con- 
clusion of  the  circuit  Judge  should  stand. 
We  are  entirely  satisfied,  therefore,  that  in 
any  view  of  the  case  there  was  no  error  in 
applying  the  well-settled  role  In  the  decision 


of  this  case.  The  Judgment  of  this  court  Is 
that  the  petition  for  a  rehearing  be 'dismiss- 
ed, and  that  the  stay  of  the  remittitiir  here* 
tofore  granted  be  revoked. 

GARY,  J.  I  concur  in  the  result  only,  as 
in  my  opinion  the  framers  of  the  new  con- 
stitution intended  that  the  supreme  court 
should  decide  the  facts  in  a  chancery  case, 
arising  thereunder,  by  the  preponderance  of 
the  evidence,  and  not  by  the  rule  heretofore 
prevailing,-4hat  the  circuit  decree  would 
not  be  reversed  unless  It  was  without  any 
testimony  to  support  It,  or  manifestly  against 
the  weight  of  the  evidence. 


(16  S.  C.  Kt) 

LAGEONB  V.  TIMMBRMAN  et  aL  (two 
cases). 

(Supreme  Court  of  South  Carolina.    March  26, 
1896.) 

Insurance  —  Nonbxistbht  Cobporatioh  —  lisif- 
BBH8HIP — Trial — Aoknts — I^rbsoxal  Liabil- 

ITT— COUPOHATB  PoWBR^EvtDBHOS -JCBT. 

1.  One  who  attempted  to  enter  a  mntoal  in- 
surance association  wmch  had  no  legal  existence 
at  the  time  bis  policy  was  Issned,  and  did  so  .re- 
lying on  mistaken  misrepresentations  of  those 
who  held  themselves  out  as  agents  of  the  assoda- 
tion,  ia  not  estopped  from  denying  its  corporate 
existence. 

2.  To  mal£e  a  fallnie  of  the  court  to  give 
a  proper  iua traction  available  error,  there  most 
have  been  a  request  for  it. 

3.  A  charge  that,  "If  the  Jury  believe,  from 
the  evidence,  that  the  defendants,"  etc,  "then 
the  defendants  are  liable,"  etc..  is  not  within  the 
constitutional  Inhibition  against  charging  on  the 

facts. 

4.  Parties  who  hold  themselves  oat  as  agents 
of  a  mutual  ineurance  association,  which,  in  fact, 
has  no  legal  existence,  and  enter  Into  a  contract 
of  insurance,  signed  br  themselves  as  agents, 
are  personally  liable  for  the  performance  of  the 
contract,  though  they  acted  in  good  faith,  and 
believed  that  toeir  statements  were  true. 

5.  A  corporation  to  whom  such  power  has 
not  been  given  In  its  charter,  either  in  express 
terms  or  by  necessary  imphcation,  cannot  or- 
ganize a  subordinate  corporation. 

6.  In  an  action  on  a  policy  of  Insurance,  pur- 
porting to  be  a  contract  with  an  association  nam- 
ed therein,  the  hy-Iawa  of  an  organization,  to 
which  no  reference  is  made  In  the  policy,  are 
not  pertinent  to  the  issue.   Oary,  J.,  dissenting. 

7.  A  policy  purporting  to  be  inued  by  an  as- 
sociation which  had  no  l^al  existence  could  not 
render  any  of  the  parties  agents  of  such  nonex- 
istent corporation. 

8.  In  an  action  on  a  written  contract  of  in- 
surance, evidence  of  what  occurred  before,  at  the 
time,  or  after  the  imliry  was  issued,  ia  insdmis- 
sible  to  vary  the  contract. 

9.  In  an  action  on  an  insorance  poli?. 
which  contains  no  condition  that  it  shall  be  void 
if  the  fire  occurred  while  the  machinery  was  be- 
ing operated  by  steam,  a  requested  insbvction  to 
that  effect  is  properly  modified  by  adding  that  the 
jury  must  believe  that  such  conditibn  was  agreed 
to  as  a  part  of  the  contract. 

10.  It  is  not  error  to  permit  a  Jury  to  retire 
and  resume  the  consideration  of  a  case,  after 
they  have  once  dispersed,  thinking  that  they  bad 
agreed  on  a  verdict,  when,  in  fact,  they  had  not. 

Appeal  from  common  pless  circuit  court  of 
Edgefield  county;  J.  H.  Karle,  Judge. 

Respective  actions  by  D.  P.  and  J.  H.  La- 
gron^  against  Joint  defendants  W,  H.  Tim- 
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merman.  J.  S.  G.  Carpento?,  and  J.  W.  Har- 
d7,  on  fire  insnrance  policies,  beard  togetber. 
From  judgments  In  favor  of  plaintiffs,  de- 
fendants appeal.  Both  affirmed. 

The  charge  of  Judge  Earle  was  as  follows: 

"It  Is  very  pleasant  to  you.  doubtless,  as  X 
know  It  Is  to  me,  to  Ilatea  to  the  eloquent 
arguments  of  counsel,  and  Judges  as  well  as 
juries  are  more  or  less  affected  by  them.  It 
is  tbelr  province  to  present  the  case  for  tbelr 
clients,  and  In  tbls  cause  each  side  has  been 
presented  welL  It  now  becomes  our  duty  to 
decide  the  case.  It  Is  my  province  to  pass 
upon  the  law  of  the  case.  Tou  are  to  take 
the  law  from  the  bench.  If  I  should  be  mis- 
taken In  what  1  say  to  yon,  there  Is  another 
court  where  my  rulings  can  be  reconsidered, 
aiid,  if  any  injustice  results,  that  can  be  cor- 
rected. But  it  is  for  you  to  consider  the 
facts,  uninfluenced  by  anytlilng  I  might  say 
to  you,  even  if  I  were  disposed  to  say  any- 
thing to  yon.  I  have  no  right  to  express  any 
opinion  about  any  of  the  facts  of  the  case. 
They  are  for  you,  and  exclusively  for  you. 

"Now,  the  issues  are  presented  by  the  plead- 
ings. The  plaintiff  comes  into  court,  and  in 
this  paper  presents  his  cause  of  action.  What 
does  be-tell  you?  He  tells  you,  In  substance, 
that  on  the  9th  of  October,  1803,  the  defend- 
ant J.  W.  Hardy,  representing  himself  as  so- 
liciting ageut  of  a  corporation  he  styled  as  the 
Farmers'  Mutual  Fire  Insurance  Association 
of  the  County  of  Edgefield,  Induced  the  plaln- 
tlfC  to  take  out  an  insurance  policy  la  safd 
alleged  corporation,  covering  the  plaintiff's 
gin  house  and  machinery,  for  the  sum  of  five 
hundred  dollars,  against  loss  by  fire,  which, 
by  the  terms  of  said  pretended  policy,  was 
insured  from  said  date,  until  the  said  policy 
should  be  canceled  by  the  plaintiff  or  by 
the  said  pretended  association,  the  plaintiff 
paying  a  premium  of  $2.50  for  said  policy  of 
Insurance,  and  being,  by  the  terms  thereof, 
subject  to  further  assessment  for  losses  in- 
curred by  satd  company,  it  being  represented 
that  said  association  was  a  mutual  Ore  in- 
surance company.  The  plaintiff  further  al- 
leges that  said  defendants  caused  to  be  is- 
sued to  him  said  policy  of  insurance,  where- 
in the  defendant  W.  H.  Timmerman  signed, 
BtTllng  himself  as  president,  the  defendant 
J.  S.  G.  Carpenter  signed,  styling  himself  as 
geueral  agent  of  said  company,  and  the  de- 
fendant J.  W.  Hardy  representing  himself  as 
the  soliciting  agent  of  said  company.  The 
plaintiff  further  alleges  that  he  took  the  pol- 
icy as  a  genuine  policy,  and  thereafter,  with- 
in the  time  limited,  bis  property  was  con- 
stimed  by  fire. — his  gin  house  and  machinery, 
—and  that  he  lays  his  -damages  caused  by 
the  fire  In  the  amount  of  five  hundred  dol- 
lars, for  which  he  prays  Judgment 

"Now,  the  defendants,  on  their  part,  come 
Into  court,  and  by  their  answer  they  repre- 
sent to  the  court  their  side  of  the  case.  In 
the  first  place,  they  deny  what  the  plaintiff 
says,  except  so  far  as  their  answer  admits 
the  all^tioiw  of  the  complaint;  and  they 


say  to  you  that,  under  and  by  virtue  of  an 
act  of  the  general  assembly  of  this  state,  ap- 
proved December  IS,  1891,  entitled  "An  act 
to  Incorporate  the  Farmers'  Mutual  Insurance  ' 
Association  of  Chester,  S.  C,"  J.  S.  O.  Car- 
penter, B.  T.  Mockbee,  W.  O.  Guy,  O.  Bar- 
ber, and  all  other  persons  who  'shall  become 
members  thereof  were  constitutedabody  poll- 
tlcand  corporate,  under  the  name  of  the  Farm- 
ers' Uutual  Insurance  Association  of  Chester, 
S.  C,  and  under  that  name  shall  have  all  the 
powers,  privileges,  and  franchises  Incident 
'  to  such  cor[)oration8  under  the  laws  of  this 
state.'  And  thereafter  certain  provisions  of 
that  act  are  set  out  in  the  answer.  They  say 

'That,  on  the  day  of  Deceml>er,  1891., 

at  the  town  of  Edgefield,  in  the  county  of 
Edgefield,  in  the  state  aforesaid,  under  and 
by  virtue  of  the  power  and  authority  con- 
ferred by  said  act  of  the  general  assembly 
of  sold  state  and  the  by-laws  of  said  corpora- 
tion hereinbefore  set  forth,  J.  S.  0.  Carpen- 
ter, the  general  agent  of  said  corporation, 
proceeded  to  organize,  and  did  organize,  a 
subordinate  or  branch  organization  of  the 
said  the  Farmers*  Mutual  Insurance  Associa- 
tion of  Chester,  S.  0.,  for  the  county  of  Edge- 
field, and  the  defendant  W.  H.  Timmerman 
was  chosen  president,  and  J.  S.  C.  Carpenter 
was  chosen  general  agent,  of  said  subordi- 
nate organization.'  Then  they  further  al- 
lege: "That  on  or  about  the  9th  day  of  Oc- 
tober, 1893,  a  policy  of  Insurance  was  Issued 
to  the  plaintiff  in  said  the  Farmers'  Mutual 
Insurance  Association  of  Chester,  ■  S.  C,  by 
the  said  subordinate  organization  for  the 
county  of  Edgefield,  covering  the  plaintiff's 
gin  bouse  and  machinery,  and  thereby  said 
association  and  the  plaintiff,  who  signed  said 
policy,  became  mutually  bound  by  the  terms, 
limitations,  and  conditions  therein  contained, 
and  the  by-laws  of  said  association,  made, 
a  part  thereof,  and  said  policy  of  insurance 
was  In  all  respects  a  valid  and  binding  con- 
tract ,of  insurance,  according  to  the  terms 
thereof,  and  the  loss  sustained  by  plaintiff 
would  long  since  have  been  paid,  if  he  had 
been,  at  law  or  in  equity,  entitled  to  same 
under  the  terms  of  said  policy.'  Then  they 
say  that  one  of  the  by-lavrs  of  that  company 
provided:  "The  agent  shall  take  no  steam 
engine  Into  this  association.  If  a  gin  bouse 
or  other  buildings  be  taken  Into  this  associa- 
tion, which  shall  at  intervals  be  operated  by 
steam,  the  insurance  on  such  building  or 
buildings  adjacent  and  endangered  thereby 
shall  be  removed,so  long  as  it  is  operated;  but, 
the  steam  being  removed  from  such  building, 
the  policy  shall  again  become  intact  That  the 
property  covered  by  said  policy  of  Insurance 
was  a  gin  house  and  machinery,  operated  by 
steam  at  intervals,  and  the  said  property  was 
destroyed  by  fire  when  the  same  was  being 
operated  by  steam;  and,  tmder  the  terms  of 
said  policy  of  insurance,  and  the  aforesaid 
by-laws,  being  s  part  and  parcel  thereof,  ths 
insurance  was  removed  at  the  time  said  prop- 
Nty  was  destrc^ed  by  fire,  and  the  plaintiif 
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was  not  entitled  to  Bnythin^r,  at  law  or  in 
equity,  under  said  policy,  and  for  that  reason 
alone  he  was  not  paid  the  amount  specified 
la  said  policy  or  any  sum  whatever/ 

"Now,  then,  as  an  amendment  to  the  an- 
swer, they  raise  further  Issue:  'For  a  fur- 
ther defense,  the  defendants  aUege  that, 
when  the  policy  of  Insurance  described  in  the 
complaint  was  Issned  to  the  plaintiff,  it  was 
mutually  understood  by  both  parties  thereto 
that  ft  was  The  Farmers'  Mutual  Insurance 
Association  of  Chester,  S.  C,  operating  in 
Ekltfftiplc)  county,  through  Its  subordinate 
branch  In  said  county,  that  was  being  bound, 
and  the  corporatiou  therein  referred  to,  and 
that,  by  the  use  of  the  words,  "The  Farm- 
ers' Mutual  Fire  Insurance  Af»ociation  of 
South  Carolina,"  and  "The  Farmers'  Mutual 
Fire  Iiuuiance  Association  for  the  County  of 
Edgetieid,"  used  In  said  policy,  were  put 
there  by  mutual  error  and  mistake  of  the 
parties,  each  of  whom,  at  the  time  of  the 
Issuance  of  said  policy,  well  knowing  that 
The  b'armers*  Mutual  Insurance  Association 
of  Chester,  S.  C.  operating  In  Edgefleld  coun- 
ty, through  Its  said  suljordlnate  branch,  was 
the  insurance  company  bound  thereby,  and 
was  named  and  called  by  all  parties  there- 
to as  'I'he  Farmers'  Mutual  Fire  Insurance 
Association  of  South  Carolina,"  and  "The 
Farmers'  Mutual  Fire  Insurance  Association 
for  the  Connty  of  EdgeBeid,"  and  that,  In' 
using  the  latter  words,  the  parties  thereto 
meant  The  Farmers'  Mutual  Insunuice  As- 
sociation of  Chester,  S.  C,  operating  hi  Edge- 
field county,  through  Its  said  subordinate 
branch,  and  that  It  thereby  became  liable 
on  said  insurance  contract' 

"Those  are  the  issues  presented  which  have 
been  formulated  by  the  parties  In  their  plead- 
ings which  have  been  read  to  you.  Now, 
gentlemen  of  the  Juiy,  the  plaintiff  claims 
that  he  was  misled  by  the  defendants,  that 
the  defendants  represented  that  they  were 
acting  as  agents  of  a  corporation,  and  that, 
when  he  took  out  this  policy,  he  believed  he 
was  takhag  out  a  poUcy  issued  by  a  corpora- 
tion. Now,  what  Is  a  corporation?  It  Is  an 
artificial  being,  created  by  the  legislature, 
where  several  persons  petition  that  they  be 
allowed  to  transact  any  kind  of  business  as 
one  person;  that  they  and  their  snccessors 
shall  continue  as  one  person  in  law.  No  mat- 
ter bow  many  persons  come.  In.  and  how 
many  members  go  out,  it  still  remains  an  ar- 
tificial being.  As  some  one  has  said,  like  the 
river  Thames,  although  it  changes  every  min- 
ute, it  Is  the  same  river.  It  Is  an  artificial 
being,  created  by  statute,  created  by  the  leg- 
islature, and  having  only  such  powers  as  are 
expressly  granted  Id  the  charter,  tn  the  act 
of  the  legislature,  or  as  are  by  Implication 
necessary  to  carry  out  the  powers  that  are  so 
granted.  By  referring  to  the  act  of  the  leg- 
islature by  which  the  Chester  Company  was 
created,  they  say  that  the  Chester  Company 
could  not  organize  a  corporation  In  the  coun- 
ty of  Edgefield,— had  no  such  power;  that 


the  act  did  not  give  it  to  them;  and,  farther- 
more,  if  the  act  did  gtv  ^  it  to  them.  It  wonld 
be  unconstitutional,  because,  while  the  legis- 
lature has  the  power  to  create  a  coriKiratkm, 
it  could  not  delegate  that  power  to  a  cori>ora>- 
tlon.  So  far  as  that  part  of  the  answer  la 
concerned,  you  may  eliminate  It  l^iey  are 
not  protected  by  the  charter  granted  to  tbe 
Chester  Company.  I  do  not  think  th^  to 
any  doubt  about  that 

"But  they  say,  at  the  time  this  policy  was 
issued,  that  they  Intended  to  Instu%  nnder 
the  power  granted  by  the  legislature  to  the 
Chester  Company,  their  intention  being  now 
to  act  as  agents  of  that  company,  t>elng  duly 
authorized  by  law,  as  they  tmderstood  it,  and 
that,  ct  the  time  when  plaintiff  took  this 
policy,  he  so  tmderstood  it,  and  It  was  a  mu- 
tual mistake.  Now,  upon  that  I  charge  yon. 
gentlemen  of  the  ixjry,  that  the  defendants 
cannot  be  relieved  from  liability  under  that 
defense,  unless  you  believe  It  was  a  mutual 
mistake.  No  matter  what  Gov.  Tlmmerman 
understood,  no  matter  what  Mr.  Carpenter 
understood,  no  matter  what  Mr.  Hardy  under- 
stood, no  matter  what  they  intended,  no  mat- 
ter how  honest  they  may  have  been  in  tbeir 
belief,  tmless  you  come  to  the  concldalon  that 
this  plaintiff  also  understood  it,  also  made  the 
mistake,  also  fell  into  the  error,  in  other 
words  that  It  was  a  mutual  error,  then  that 
defense  cannot  help  them;  but.  If  It  was  a 
mutual  error.  If  both  parties  to  this  contract 
did  so  believe,  did  so  intend,  did  make  this 
mistake  mutually,  then  it  would  be  a  good 
defense,  because,  now,  yon  observe,  in  every 
contract,  the  very  term  itself  Implies  there 
must  be  a  coming  together.  Two  mlnda  must 
meet  Did  their  minds  meet  upon  this  con- 
tract? If  both  parties  to  It  were  In  common 
error,  both  parties  intended  that  the  contract 
should  be  something  different  from  what  Is 
written.  If  It  was  common  error,  then  the 
plaintiff  conld  not  claim  he  was  damaged.  It 
must  have  been  a  mutual  mistake,  no  doubt 
about  that 

"Assuming  there  was  no  mutual  mistake^ — 
that  Is  for  you  to  determine  entirely.— but 
now,  in  the  event  that  you  should  come  to 
the  conclusion,  in  the  fiiat  place,  that  those 
defendants  did  sign  that  policy  representing 
themselves  as  agents  of  a  certain  corpora- 
tion,—and  here  you  have  the  right  to  take 
the  testimony  on  the  stand  and  the  admis- 
sions In  the  answer,  you  have  the  right  to 
consider  all  these  matters  in  coming  to  your 
conclusion;  did  they  Intend,  now,  to  Insnre 
him  In  a  corporate  body?  Did  they  sign  a 
paper  called  a  "poUcy  of  insurance,'  and  take 
his  money,  and  deliver  him  that  policy,  tmder 
those  circumstances,  that  led  blm  to  believe 
that  he  was  taking  out  a  policy  of  Insurance 
In  a  corporation?  Then  I  charge  yon  that, 
whenever  one,  as  an  agent,  assumes  to  act 
for  another,  and  that  other  was  not;  anthcMv 
Ized  himself  to  do  the  act,  the  agent  is  per- 
sonally liable.  The  law  requires  every  one, 
when  he  aasnmes  to  act  for  another,  to  dto- 
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close  his  principal,  to  say  wbo  hla  principal 
Is;  and,  if  he  does  not  do  it,  and  yon  make  a 
contract  with  him,  yon  can  sno  blm,  yon  can 
make  blm  IndivldnaUy  liable.  So,  if  he  rep- 
resents that  be  Is  agent  of  a  corporation  when 
there  Is  no  corporation  in  existence,  then  he  la 
bound  Just  as  the  corporation  would  have  been 
bound  bad  It  been  in  existence.  Upon  that  I 
wDl  read  to  yon  from  a  de^on  of  onr  own 
courts,  wlilcb  I  think  bears  upon  this  ques- 
tion, Edlngs  T.  Brown,  1  Rich.  Law,  256. 
There  is  a  good  deal  in  this  case,  gentlemen, 
that  I  would  not  deem  It  necessary  to  read 
to  you;  but,  as  the  case  Is  not  very  long,  1 
will  read  It  It  contains,  as  I  understand  It, 
the  law  as  laid  down  by  the  former  supreme 
court  of  South  Carolina,  upon  this  subject,  as 
to  where  one  signs  a  paper  as  agent  when  in 
fttct  he  was  not  agent: 

*•  'In  2  Kent,  Comm.  (2d  Ed.)  630.  it  U  af- 
firmed "that  an  agent  becomes  personally  lia- 
ble -when  the  principal  Is  not  known,  or 
where  Is  no  responsible  principal,  or  where 
the  agent  becomes  liable  by  an  undertaking 
in  his  own  name,  or  when  he  exceeds  liLi 
power."  In  Story  on  Agency,  this  doctrine  is 
said  to  "rest  on  a  plain  principle  of  Justice, 
for  every  person,  acting  for  another,  by  a 
natural,  if  not  a  necessary,  implication,  holds 
himself  ju'  as  tui'^lng  competent  authority 
tr  do  the  act,  and  thereby  draws  the  other 
party  Into  his  reciprocal  engagement."  It  Is 
contendef*  that,  under  these  authorities,  the 
agent  is  only  responsible  In  an  action  od  tlte 
case,  and  that  an  action  cannot  be  maintatu- 
ed  OD  the  instrument  as  If  it  were  executed 
by  the  agent  personally.  But  the  cases  cited 
refute  such  construction.  In  Dusenbury  t. 
Ellis,  3  Johns.  Cas.  70,  the  note  was  signed 
"For  Peter  Sharpe,  Gabrid  Dusenbury,  At- 
torney," and  it  was  ruled  that  the  defendant 
was  beuud,  as  if  he  had  executed  the  note  in 
bis  own  oaic;  and  that  the  name  of  the 
person  fbr  whom  he  assumed  to  act  should  be 
rejected  as  surplusage,  and  that  the  party 
accepting  the  note,  under  such  mistake  or 
imposition,  should  have  the  same  remedy 
against  the  agent  as  be  would  have  had 
agaiimt  the  principal,  If  he  had  been  really 
bound.  In  Ballou  v.  Talbot,  16  Mass.  401,  It 
was  held  that  an  agent  without  authority,, 
signing  a  note  In  the  name  of  another,  was 
only  liable  In  case.*  In  another  case,  referred 
to  here,  the  court  says:  *It  was  an  action  on 
tbe  case  hy  an  indorsee  against  the  defendant 
for  accep^ckg  by  procuration  a  bill  for  the 
drawee,  not  having  authority  to  do  so.  The 
cl reams tHQces  precluded  any  imputation  of 
fraud,  and  on  the  trial  Lord  Tenterden  di- 
rected the  Jury  to  find  a  veniict  for  tbe  de- 
fendant, with  leave  to  move  to  set  It  aside 
and  enter  tbe  verdict  for  the  plaiatlfr.'  You 
will  observe  In  that  case  all  Imputation  of 
fraud  was  excluded,  and  tbe  Judge  directed 
tbat  the  verdict  be  entered  for  tbe  defendant 
It  went  up  to  the  higher  court  and  the  king's 
bench  'ordered  judgment  to  be  entered  for 
tbe  plaintiff  on  tbe  ground  that  the  mere  mis- 


representation, by  the  defendant,  (rf  his  au- 
thority  to  make  the  acceptance  for  thi 
drawee,  made  him  liable  to  all  by  whom  the 
bm  might  be  taken  on  the  faith  of  the  ac- 
ceptance, for  tbe  injury  sustained  by  the 
nnautborixed  act  of  tbe  defendant  In  the 
opinion  of  the  court  delivered  by  Lord  Ten- 
terden. It  Is  said  an  action  could  not  have 
been  maintained  against  the  defendant  as  ac- 
ceptor. *  •  •  Whenever  one  undertakes  to 
make  a  contract  In  the  name  of  another,  his 
signature  should  be  held  as  a  guaranty  that 
he  has  authority  to  bind  the  princlpaL  It  is 
only  Just  that  one  who  prertends  to  give  a 
security  to  another,  by  assuming  to  contract 
in  the  name  of  a  person  whom  be  has  no 'au- 
thority to  bind,  should  supply,  out  of  his  own 
means,  the  security  which  be  falls  to  Impose 
on  his  prindpaL  The  nndertaUng  to  bind 
another,  without  authority  to  do  so.  Imports 
fraud  or  culpable  negligence,  and  should  fix 
on  the  guilty  person  responsibility  for  the  In- 
Jury  that  may  result  from  his  act  All  the 
anUiorities  agree  tbat  the  measure  of  dam- 
ages must  be  the  Injury  sustained,  whether 
the  action  be  in  tort  or  on  the  contract,  and 
the  conflict  of  authorities  is  resolved  Into  a 
question  of  the  form  of  the  action.  An  action 
on  the  Instrument  affords  the  most  direct  and 
Just  measure  of  compensation.  If  tbe  con- 
tract be  for  the  payment  of  money,  in  either 
form  of  action  the  damages  must  be  the  sum 
stipulated;  and  if  the  contract  be  for  per- 
formance of  any  other  act  compensation  for 
the  breach  or  neglect  of  the  duty  may  as 
fairly  be  decided  in  the  one  form  as  the  oth- 
er. It  Is  objected,  that  by  holding  the  deed 
to  be  the  deed  of  the  agent—'  You  will  ob- 
serve here  is  a  case  where  the  agent  made 
the  deed,  signed  In  this  way:  'Catliarlne 
Brown,  [L.  S.]  per  R.  E.  Brown.  Trustee.* 
In  this  case,  Catharine  Brown  was  a  married 
woman  at  tbat  time.  She  had  no  right  to 
make  this  contract,— had  no  right  to  appoint 
an  agent  to  bind  her  by  his  act  The  con- 
tract was  made  and  signed:  "Catharine 
Brown,  [L.  S.]— her  seal,— "per  R,  B.  Brown, 
Trustee.*  *It  Is  objected  that  by  holding  ttM 
deed  to  be  the  deed  of  the  agent  the  Inten- 
tion apparent  In  the  terms  of  the  execution 
of  it  that  he  should  be  a  party  only  as  agent 
and  his  nominal  principal  bound  to  the  stipu- 
lation of  the  instrument,  is  violated.  The  in- 
tention of  the  other  and  Innocent  contracting 
party  Is  defeated  If  he  has  not  that  security 
which  the  agent  professed  and  undertook  to 
give.  In  this  alternative,  the  wrongdoer  can- 
not complain  tliat  he  shotdd  be  substituted  to 
that  contract  which  he  imposed  on  the  other 
party  by  undertaking  to  execute  in  the  name 
of  a  principal  whom  he  had  no  authority  to 
obligate.  Such  substitution  Is  only  fair  and 
reasonable  indemnity.  It  la  enforced.  In  the 
case  of  a  guardian  contracting  in  the  name  of 
his  ward,  of  an  administrator  contracting  In 
bis  representative  capacity,  of  a  tmstee  for 
his  cestui  que  trust  of  an  agent  buying  goods 
In  the  name  of  his  prlndpal,  who  exceeds  his 
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aatborlt7»  on  the  prindple  that  a  contnctlng 
fegent  la  bound  where  there  ia  no  responsible 
principal  to  whom  resort  can  be  had.  In  all 
these  cases  It  is  manifest  that  the  parties 
held  answerable  never  Intended  to  make 
themselres  liable,  and  may  have  received  no 
consideration,  and  yet  it  is  held  they  are 
bound.  In  Sumnw  v.  Williams,  8  Mass.  176, 
the  administrators  of  an  Insolvent's  estate, 
.under  a  license  of  the  court  to  sell,  by  deed 
conveyed  an  estate.  In  all  the  terms  and 
covenants  of  the  deed,  the  representative  ca- 
-pacity  In  which  the  defendants  contracted 
was  sedulously  expressed.  It  Is  admitted.  In 
the  Judgment  of  the  court,  that  the  grantors 
intended  to  guard  against  any  personal  lia- 
bility, and  that  the  grantees  did  not  rest  on 
«ny  supposed  Uabilily  of  the  grantors  for 
their  secnrlty,  but  both  parties  believed  the 
estate  of  the  Intestate  would  alone  be  affect- 
ed by  the  covenants.  To  the  arguments  de- 
rived from  these  considerations,  the  reply  of 
the  court  is  "Yon  meant  to  secure  us  hy 
these  covenante;  and,  as  you  had  no  aathor- 
itr  to  do  it  in  the  form  you  contemplated, 
yon  are  bound  by  your  deed  to  do  It  your- 
self" 

"That  is  the  law  of  South  Oarollna,  as  I  un- 
dwstand.lL  It  expresses  better  than  I  can 
the  law  whldi  bean  upon  that  subject  So, 
now,  If  these  defendants  did  undertake  to  in- 
sure this  plaintiff  in  a  corporation  that  had  no 
existence,  If  they  did  so  represent  It  signed 
their  names  as  preddent  and  so  on,  although 
they  btmestly  beUered  tb^  hi^  the  right  to 
do  it,  altliough  In  their  Judgment  th^  bad 
the  authority  under  this  Chester  charter,  and 
It  the  plaintiff  did  not  fall  Into  a  commcm  mis- 
take at  the  tim^  If  that  mistake  was  not  mu- 
tual, than  he  would  be  entitled  to  ntxmT, 
unless  they  have  brought  this  under  another 
ezo^tlon  to  whlidt  I  will  refer  you.  Now,  he 
who  dalms  that  he  has  been  damaged  by  mis- 
representation of  another  must  show  that  that 
misrepresentation  was  of  a  material  fact,  and 
be  must  show  that  he  has  lost  as  a  proxhnaie 
result  of  tbe  misrepresentation.  Now,  was  it 
material  here?  Did  these  goitlemen  repre- 
sent that  they  were  officers  of  corporation  T 
Did  they  Induce  this  plaintiff  to  ^e  out  that 
policy  under  that  representation?  Then,  If 
Qiey  did.  It  is  for  you  to  say  whether  it  is 
material  Has  he  sustained  any  loss  by  rea- 
son of  it?  Was  hla  house  burned  down,  the 
house  he  understood  to  be  insured  In  this  com- 
pany and  not  in  the  Chester  Company?  Then 
the  question  would  be,  what  would  be  his 
.damage? 

"I  will  now  refer  to  these  'requests  to 
charge.*  I  am  requested  by  the  plaintiff:  *(1) 
If  the  Jury  believe  from  the  evidence^  that 
there  was  no  mutual  mistake  between  the 
plaintiff  and  J.  W.  Hardy  as  to  the  Issuing 
and  accq^tlng  of  the  policy  of  insurance  men- 
tioned in  the  complaint;  then  the  by-laws  of 
the  Chester  Company  would  not  be  compe- 
tent and  the  Jury  should  not  consider  such 
by-laws.'   I  so  charge  you.   Tou  must  find 


that  there'  was  a  mutual  mistake  before  yoo 
can  consider  the  Chester  by-laws,  because  that 
would  have  nothing  to  do  with  this  case.  I 
am  further  requested  by  plaintiff  to  charge: 
'Tbht  If  ft  person  assumes  to  act  as  the  agent 
of  a  principal  who  has  no  legal  existence,  and 
as  such  agent  enters  Into  a  contract  with  an- 
other, then  the  person  contracting  as  such 
agent  renders  hlniBelf  individually  liable  to  the 
party  with  whom  he  contracts;  and  If  such 
party  has  been  damaged  by  reason  of  his  hav- 
ing relied  upon  such  contract  then  the  person 
who  entered  into  such  contract  as  agent  ren- 
ders himself  individually  liable  to  the  other 
contracting  party,  the  extent  of  such  liability 
being  the  damage  sustained  by  such  contract 
Ing  party  by  reason  of  his  having  relied  upon 
the  contract  so  entered  Into  with  him.'  Tliat 
Is  good  law.  That  coiporatlons  have  only 
such  powers  as  are  expressly  granted  to  them 
by  their  charters^  or  such  as  are  necessarily 
Implied  to  carry  out  the  purposes  for  wliich 
they  were  tdiartered.'  I  have  already  charged 
yon  to  tiiat  effect  'That  it  Is  the  province  ot 
the  court  to  construe  the  charters  of  corpora- 
tiona,  and  the  Jury  are  bound  to  accept  the  con- 
struction as  given  by  the  court;  and.  In  the 
case  now  on  trial,  the  court  Instructs  the  Jury 
that  the  Farmers'  Mutual  Insnrance  Associa- 
tion of  Chester  had  no  rl^  to  organize  or  cre- 
ate any  subordinate  cotpokation  hi  Bdgefleld. 
and  that  such  subordinate  association  Is  not  a 
corporaticm,  and  It  has  no  poorer  to  make  a 
contract*  I  so  charge  you.  If  the  Jozy  be- 
lieve, from  the  evidence,  that  the  def^idanto 
W.  H.  Timmerman  and  J.  S.  C.  Carpenter 
signed  the  instrument  produced  by  the  plain- 
tiff, which  purports  to  be  a  policy  of  insurance^ 
and  that  the  defendant  J.  W.  Hardy  solicited 
the  plaintiff  to  enter  InUt  such  contract,  and  if 
the  plaintiff  was  Induced  by  such  act  to  enter 
into  and  accqtt  such  contract  as  a  vaU3  policy 
of  Insurance,  then  the  defendante  are  liable  to 
the  plaintiff  for  all  damage  which  he  sufftalned 
through  his  reliance  upon  such  supposed  con- 
tract-' I  so  cha^  you.  *That  whether  the 
defendants  entered  Into  the  contract  tbiongh 
fraud,  or  bona  fide,  makes  no  difference  as  to 
their  liability  to  the  plaintiff;  for  the  law  is 
that,  if  one  of  two  Innocoit  persons  must 
,  suffer  loss,  he  who  brought  about  such  condi- 
tion Is  responsible,  and  is  bound  to  make  good 
to  the  other  party  any  damage  which  the  un- 
authorized act  baa  brought  about*  I  so  charge 
you.  'If  the  jury  find  tear  the  plaintiff,  then 
he  is  oititled  to  recover  the  amount  wbicb  the 
evidence  shows  that  be  has  been  damaged  by 
fire  to  the  gin  house  and  machinery,  named  in 
the  supposed  policy  of  Insurance,  to  the  extent 
of  $500;  that  is,  if  the  damage  to  the  gin 
house  and  machinery  amounts  to  $500  or  mortt, 
the  p»atntifr  could  only  recover  $500,  but  if 
the  damage  Is  less  than  that  amount,  tben  the 
verdict  should  be  for  the  actual  damage,— 
wliatever  the  Jury  may  find  that  to  be.*  I  so 
charge  yon. 

"The  defoidants  request  the  court  to 
ch&rg6  yon  as  follows:   If  the  Jury  b^ter^ 
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from  the  ertdenc^  that  the  plaintiff  was  In- 
formed.  when  he  ace^ed  the  policy,  that 
he  eonid  not  recorer  If  the  fire  ahpnld  oc- 
cur at  a  time  when  the  machinery  operated 
steam  wan  In  motion,  thfo  the  plaintiff 
la  not  entitled  to  recoTer.*  I  charge  you  that, 
provided  the  Jury  belieTe,  from  the  testimony, 
fliat  that  condition  was  agreed  to  as  a  part  of 
the  contract  If  that  condition  was  agreed  to 
as  part  of  the  contract,  and  If  the  fire  was 
caused  by  Meam  btfng  operated  at  the  time, 
then  he  could  not  tecorer.  If  this  was  stated 
npon  the  Insorance  policy,  and  the  by-taws 
so  prescribed.  It  wonld  be  for  the  court  to 
say  whether  that  by^aw  was  reasonable  or 
not.  I  could  not  undertake  to  say  such  a 
by-law  was  unreasonable.  You  would  hare 
to  come  to  the  conclnslon  that  was  Incorpo- 
rated or  understood,  at  the  time,  to  be  a  part 
of  the  contract  The  mere  fact  that  his 
policy  refers  to  by-laws  Is  not  sufficient 
While  these  defendants  have  the  right  to 
stand  upon  that  policy,  the  policy  Itself  does 
not  set  out  that  provision,  but  does  refer  to 
by-laws.  Now,  if  yon  believe  that  this 
I^lntlff  endeavored  to  get  these  by-laws,  that 
he  was  Ignorant  of  them,  that  be  did  not 
know  what  they  contained,  then  he  cannot 
Im  bound  by  them;  and  we  have  had  no  by- 
laws Introduced  In  this  case  as  belonging  to 
this  association,  and  the  Chester  by-laws  can 
have  no  effect  upon  It  unless,  as  T  have  al- 
ready diai^red  you;  there  was  mutual  mis- 
take between  the  parties  in  supposing  be  was 
being  insured  In  the  Chester  Comi>aDy.  'it 
Is  now  settled  law  that  there  can  be  no 
fVand,  mlsr^resentation,  or  coDcealmcnt  In 
law  without  some  moral  delinquency.  There 
can  be.  no  actual  legal  fraud  which  la  not  a 
mOTal  fraud.'  I  so  chaise  you,  but  decline  to 
charge  the  remainder  of  the  request  *(2)  In 
order  that  the  plaintiff  may  recover  in  this 
action  he  must  show  that  there  was  no  such 
corporation  as  the  one  described  in  the  com- 
plaint and  that  the  defendants,  at  the  time 
of  the  issuance  of  said  policy,  •  •  •  at- 
tempted to  insure  the  plaintiff  In  a  concern 
that  had  no  legal  existence.'  I  so  charge 
you.  I  have  left  out  certain  words  In  the 
request  to  charge,  which  I  decline.  'Fraud 
Is  not  presumed  from  the  fact  that  the  state- 
ments are  false,  but  the  plaintiff  must  prove 
the  fraud  as  well  as  every  other  material  al- 
legation of  the  complaint  denied  by  the  an- 
8  wer  of  defendants  by  the  preponderance  of 
the  evidence.'  I  so  charge  you,  and  say,  fur- 
ther: 'Fraud  Is  not  presumed  from  the 
f&cts  that  the  statements  are  false.*  That 
I8  true  as  to  actual  fraud.  I  further  Instruct 
you  that  fraud  may  b€  Inferred  from  all 
tbe  facts  and  circumstances  which  have  been 
proven.  *In  order  to  constitute  actionable 
fraud,  so  tar  as  the  question  of  knowledge  Is 
ccmcemed,  the  Jury  must  believe,  from  the 
evidence,  that  Uie  defendant,  being  without 
knowledge  and  without  any  belief  on  the 
sabject  recklessly  made  the  representations 
with  the  intent  to  deceive,  before  they  can  find 


a  verdict  tn  tbe  plaintiff.*  I  decline,  except 
with  this  modification:  Every  man  must  be 
presumed  to  intend  to  do  what  his  words, 
spokffli  or  written,  would  reasonably  Imply. 
If,  th^efore,  cme  makes  statements,  from 
which,  trom  the  words  used  ot  written,  taken 
In  their  common  acceptation,  a  certain  con- 
clusion Is  reasonably  drawn  by  another,  such 
conclusions  must  be  presumed  to  have  been 
intraded.  *(5)  If  the  Jury  believe,  from  the 
evidence,  that  the  defendants  ■  *  The 
fifth  Is  declined.  '(6)  Before  the  plaintiff 
can  recover  In  this  action,  he  must  establish, 
by  the  preponderance  of  tbe  evidence,  three 
things:  First  That  the  representations  were 
fftls&  •  *  •  Third.  That  the  plaintiff 
has  he&i  damaged  by  said  false  mu^senta- 
tltms.*  I  so  charge  you.  I  decline  to  charge 
the  sec(Hid  subdivision.  *(7)  If  tbe  Jury  be- 
lieve, firom  tbe  evidence,  that  the  defendant 
issued  the  contract  of  Insurance  described  In' 
the  complaint,  and  In  doing  so  attempted  and 
Intended  to  Insure  tbe  plaintiff  In  the  Farm- 
ers* Mutual  Insurance  Association  of  Chests, 
S.  C,  by  using  the  words  "The  Farmers' 
Mutual  Fire  Insurance  Association  for  the 
County  of  Edgefield."  and  that  said  name  was 
used  for  the  former  assodatlon.  It  Is  a  mtfe 
misnomer,  the  said  Chester  Association 
would  be-  bound  thereby,  and  the  plaintiff 
could  not  recovw  In  this  action.*  I  decline 
to  charge  that  except  under  conditions  al- 
ready specified.  'That,  to  constitute  fraud, 
It  Is  not  only  necessary  that  tbe  representa- 
tions should  be  false,  but  also  that  tbe  party 
making  it  should  know  It  to  be  so,  or  have 
reason  to  believe  it  to  be  bo,  at  the  time  It 
was  made.  The  fraud  and  the  scienter  or 
guilty  knowledge  constitute  the  grounds  of 
tbe  action.'  I  charge  you  this  la  true  In 
actual  fraud.  I  charge  yon,  on  the  subject, 
that  actual  fraud  Is  cunning  deception,  arti- 
fice used  to  circumvent  cheat  or  defraud 
another,  and  that  that  is  not  the  basis  of 
this  action.  As  I  understand,  there  Is  no 
actual  fraud  Intended  to  be  charged.  Con- 
stnictlve  fraud  Is  such  as  tbe  law  infers  from 
the  relationship  of  the  parties  and  from  the 
circumstances  by  which  they  are  surrounded, 
and  from  tbe  negligent  performance  of  some 
act  or  the  negligent  omission  to  do  some- 
thing, whereby  another  has  been  deceived  or 
misled,  to  his  prejudice,  and  where  tbe  intent 
to  deceive  is  either  established  by  the  testi- 
mony, or  is  to  be  inferred  from  the  facts  and 
circumstances  proved.  I  charge  you  that  in 
many  cases  of  what  Is  known  as  legal  fraud,* 
there  is  no  moral  turpitude. 

"Now,  gentlemen  of  the  Jury,  take  this 
case.  You  will  consider  It  upon  the  testi- 
mony, and  under  the  law,  without  regard  to 
the  parties  at  all.  We  are  to  do  Justice  be- 
tween man  and  man.  Every  man  has  tbe 
right  to  come  Into  court  state  his  grievance, 
and  prove  it.  If  he  proves  it  by  the  pre- 
ponderance of  the  testimony,  and  is  entitled 
to  relief  under  the  law,  then  It  is  the  duty 
of  the  Jury  to  give  it  to  him.   If  be  does  not 
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proTe  It  b7  the  preponderance  of  the  testl* 
mosy,  then  It  Is  the  dnt7  of  the  Jnry  to  say. 
In  their  verdict,  that  he  is  not  so  entitled  to 
it  By  the  prei>onderBnce  of  the  testimony 
is  meant  the  weight  of  the  testimony,  not  the 
nnmber  of  witnesses.  Yon  may  beliere  one 
mnn,  and  not  b^eve  a  dozen  men.  By  that 
testimony  which  produces  conviction  in  yonr 
mind  you  "are  to  decide  the  case.  If  you 
find  for  the  plalntlfT  you  will  say:  'We  find 
for  the  plaintiff  so  many  dollars,'  writing 
it  out  In  letters  and  not  figures.  If  you 
find  for  the  defendant,  say:  *We  find  for 
the  defendant'   Take  the  record.!' 

Jury  retired.  It  was  agreed  that  the  Jury 
should  render  a  sealed  verdict  Before  ctHirt 
reassionbled  n^  morning,  the  Jury  were  re- 
leased fh>m  their  consideration  of  the  case, 
the  foreman  having  aimounced  to  the  c<xista^ 
ble  in  (diaige  of  them'  tliat  they  bad  agreed. 
On  reassembling  of  court,  they  were  called 
over,  and  asked  If  they  had  agreed  upon  a 
verdict.  The  foreman  announced  that  they 
had  agreed,  but,  during  the  Interval  of  their 
dismissal  and  the  reaBBemt>ling  of  court,  one 
of  the  jnruB  liad  notified  him  that  he  waa 
dissatisfied  with  the  verdict  The  court  said 
the  verdict  could  not  be  accepted,  and  that 
the  Jury  would  liave  to  retire  again.  Mr. 
Croft  objected.  Objection  overruled.  Mr. 
Croft  then  asked  the  court  to  instruct  the 
Jury  as  to  sectitm  20  <tf  the  by-laws.  Ttxe 
Court:  "I  have  not  r6ad  all  the  by-laws. 
If  the  only  by-law  which  refers  to  the  ex- 
emption of  the  company  wl^en  steam  is  used 
in  a  building  Is  section  20,  then,  after  read- 
ing that  section,  1  wlU  give  you  my  con- 
stniction  of  It  *The  agent  shall  take  no 
steam  mill  Into  this  aBsodatlon.  If  a  gin 
house  or  other  buildings  be  taken  into  this 
association,  which  shall  at  Intervals  be  oper- 
ated by  steam,  the  Insurance  on  such  build- 
ing, or  buildings  adjacent  and  endangered 
thereby,  shall  be  removed  so  long  as  It  Is  so 
opwated,  but,  the  steam  being  removed  from 
such  building,  the  policy  shall  again  become 
Intact'  As  I  understand,  that  policy  cov- 
ered the  gin  house  and  machinery.  N.ow. 
I  charge  you.  If  this  Insurance  had  been  in 
the  Cheater  Company,  the  Chests  Company 
had  given  Insurance  upon  the  gin  house  and 
machinery,  while  they  had  the  right  to  pass 
this  by-law,  and  while  the  court  rules  It  is 
not  an  unreasonable  by-law,  still  It  would  be 
given  a  strict  constructhMi,  and  if  the  house 
had  been  burned,  steam  twLng  used,  which 
would  exempt  the  company  from  liabill^,  it 
could  only  exempt  the  company  so  far  as  it 
la  here  declared,  to  wit,  as  to  the  building, 
and  would  still  be  liable  as  to  the  machinery. 
That's  my  construction  of  section  20." 

Jury  retired  again,  and,  aft^  considerable 
deliberation,  the  foreman  announced  they 
desired  further  information  from  the  court 
Jury  brought  out  nnd  the  foreman  handed 
the  court  a  slip  of  paper.  The  Court:  "The 
following  question  is  propounded  to  the 
court  by  one  of  the  Jurors  who  'wants  fur- 


ther Information  as  to  the  fact  of  the  of- 
ficers acting  unwittingly  in  representing  an 
insurance  company  which  in  fact  was  iiot 
a  le^  company,  and  Its  effect  on  the  par- 
ties concerned,  and  are  said  officers  Indl- 
Tidnally  Uable  for  losses  under  p<^cles  Is- 
sued by  them  7  As  I  charged  you  befoz^ 
gentlemen  of  the  Jury,  where  one  nndratakes 
to  represent  a  company  as  agent,  and  It 
tunu  out  he  was  not  authorized  to  act,  or 
that  he  Is  acting  for  some  one,,  or  pretending 
to  act  for  some  one,  who  had  no  antherity 
to  contract,  tlien  he  who  represents  himaelf 
as  agent  Is  individually  liable.  And  I  fur- 
ther charge  you  that.  If  he  so  represents 
himself  to  act  for  another,  although  be  may 
have  had  hoi^est  opinion  that  he  liad  the 
authority,  yet  If  it  tum^  out  that  he  had  no 
such  authority,  and  If  the  person  with  whom 
he  contracted  was  not  so  advised  at  the 
tlme^  then  he  is  individually  responsible. 
His  good  faith  has  nothing  to  do  with  the 
matter:  but  when  they  both— the  contract- 
ing parties— were  equally  deceived,  where 
there  waa  a  mutual  error,  he  would  not  be 
liable." 

Defendants'  grounds  of  appeal  are: 
"(1)  Because  the  presiding  Judge  erred  in 
overruling  the  d^endants'  motion  for  a  non- 
suit (2)  Because  the  presiding  Judge  erred 
In  holding,  on  defendants'  motion  for  a  non- 
suit that  the  defendants  admitted  the  cor- 
porate existence  of  the  association  deBcrit>ed 
In  the  complaint  and  named  In  the  policy  of 
insurance  held  by  plaintiff,  and  that  the  ad- 
missions of  the  answer  were  sufficient  to 
carry  the  case  to  the  Jury.  (3)  Because  the 
presiding  Judge  erred  In  allowing  the  case 
to  go  to  the  Jury  when  there  was  no  evi- 
dence adduced  to  show  that  the  plaintiff 
did  not  have  a  valid  contract  of  insurance, 
which  policy  constituted  the  basis  of  the 
action.  <4)  Because  the  presiding  Judge  eiT> 
ed  in  cliarging  the  Jury  as  mentioned  in  the 
plaintiff's  fourth  request,  which  was  as  fid- 
lows:  'If  the  Jury  believe,  ftom  the  evi- 
dence, that  the  defendants  W.  H.  Tlmmer- 
man  and  J.  S.  C  Carpenter  signed  the  In- 
strument produced  by  the  plaintiff,  which 
purports  to  be  a  policy  of  Insurance,  and 
that  the  defendant  J.  W.  Hardy  solicited  the 
plaintiff  to  enter  into  such  contract,  and  U 
the  plaintiff  was  Induced  by  such  act  to  en- 
ter into  and  accept  such  contract  as  a  valid 
policy  of  Insurance,  then  the  defendants  are 
liable  to  the  plaintiff  for  all  damage  which 
he  sustained  through  his  reliance  upon  auch 
supposed  contract'— for  the  reason  that  tlie 
defendants  would  not  be  liable  If  the  plain- 
tiff knew  as  much  as  the  defendants  In  ref- 
erence to  the  policy  of  insurance  so  iasned. 
(5)  Because  the  presiding  Judge  erred  in 
clmrglng  as  requested  In  the  said  fourth  re- 
quest of  plaintiff,  in  that  he  charged  uptni 
the  facts,  in  violation  of  section  26,  art  4, 
of  the  state  constitution.  Because  the 
presiding  Judge  erred  In  (Urging  the  Jmy 
as  contained  In  the  plaintiff's  flftii  request 
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to  cbar^,  as  follows:  That  whether  the  de- 
fendaKts  entered  into  the  contract  throagh 
fraud  or  bona  fide  makes  po  difference  as  , 
to  their  liability  to  the  plaintiff,  for  the  law 
is  that,  If  one  of  two  innocent  persons  must 
suffer  loss/  he  who  brought  about  such  con- 
dition Is  responsible,  and  is  bound  to  make 
good  to  the  other  party  any  damage  which 
his  unauthorized  act  has  brought  about" 
Such  principle  of  law,  if  sound,  is  inappli- 
cable to  this  case,  as  the  policy  was  a  mu- 
tual contract  of  insurance,  and  a  mutual 
agency  for  an  munthorlzed  principal  (If 
Bach  was  the  case),  and  as  no  personal  lia- 
bility could  arise  between  the  parties  there- 
to, all  being  on  an  equal  footing.  (7)  Be- 
cause the  presiding  Judge  erred  in  refusing 
to  charge  the  eighth  request  of  the  defend- 
ants, which  was  as  follows:  TThat,  to  con- 
■titote  fraud,  it  Is  not  only  necessary  that 
the  representation  shonld  be  fiUse,  but  also 
that  the  party  making  It  should  know  It  to 
be  80,  or  hare  reason  to  believe  It  to  be  so 
at  the  time  It  was  made.  The  fraud  and  the 
■deuter,  or  guilty  knowledge,  constitute  the 
grounds  of  the  action.*  (8)  Because  the  pre- 
siding Judge  erred  in  charging  the  Jury  that 
the  Farmers'  Mvtnal  Fire  Insurance  Asso- 
eiation  of  Cheater.  S.  C.  had  no  right,  un- 
der Its  charter,  or  nnder  the  law,  to  organise 
a  flttbordinate  or  branch  organization  in 
E^efleld  oonnty,  as  was  done  In  this  case. 
{9)  Because  the  prralding  Judge  erred  in  mi- 
ll)^ and  hfddlng  that  good  Intention,  good 
tmith,  and  honesty  of  purpose  amounted  to 
notUsg  In  a  ease  Uke  the  one  at  bar. 
Because  the  residing  Judge  erred  In  refus- 
ing  to  charge  the  defendants'  flnit  request 
to  charge  without  modification.  (11)  Because 
the  presidbg  Judge  erred  in  holding  that  the 
law  laid  down  In  the  case  of  Eidlngs  t. 
Brown,  1  Blch.  Law,  2C6,  was  the  law  of 
this  case,  whereas  they  differ.  parUcularly 
In  this:  that.  In  the  former  case,  the  parties 
were  entire  strangers,  and  acted  at  arms* 
length,  and  in  the  case  at  -bur  the  parties 
deiat  with  each  other  as  the  members  of  a 
mutual  insurance  association.  (1^  Because 
the  presidii^  Jadge  erred  In  ordering  or  per- 
mitting the  Jury  to  retire  and  resume  the 
consideration  of  the  case  when  .they  had 
once  dispersed,  thinking  that  they  had 
agreed  upon  a  Terdtct.  when,  in  fact,  they 
bad  not  (18)  Because  the  presiding  Judge 
erred  In  his  construction  of  the  twentieth 
by-law  of  the  assoclatiou,  which  la  as  fol-' 
lows:  *(^  ^he  agent  shall  take  no  steam 
mill  Into  this  association.  If  a  gin  house  or 
other  buildings  be  taken  into  this  association 
whliA  shall  at  intervals  be  <verated  by 
steam,  the  insurance  on  such  biUldlngs  ad- 
jaeuit  and  endangered  tliereby  shall  be  re- 
moved so  long  as  it  Is  so  t^erated.  but  the 
steam  b^g  removed  from  such  buildings, 
the  policy  shall  again  become  intact'— in 
t&Is:  that  the  assodation  would  still  be  Ua^ 
ble  for  the  loss  of  the  machinery,  even 
ttiongh  It  was  borned  when  being  operated 


by  steam.  (14)  Because  the  presiding  Judge 
erred  In  holding  that  this  case  was  one  of 
constructive  fmod  solely,  which  he  erro- 
neously defliwd  to  be  *8uch  as  the  law  Infers 
from  the  relationship  of  the  parties,  and 
from  Xbe  circumstances  by  which  tbey  are 
surrounded,  and  from  the,  negligent  per- 
forma^ttce  of  some  act  or  the  negligent  omis- 
sion to  do  something,  whereby  another  has 
been  deceived  to  his  prejudice.'  OSi  Be- 
cause the  presldli^  Judge,  having  charged 
the  Jury  as  contained  in  the  defendant's  sec- 
ond request,  as  follows:  It  is  now  settled 
law  that  there  can  be  no  fraud,  misrepre- 
sentation, or  concealment  In  law  without 
some  moral  delinquency.  There  can  be  no 
actual  leg^  fraud,  which  Is  not  a  moral 
fraud,'--erred  by  afterwards  charging  the 
Jury  as  follows:  That  in  many  cases  of 
what  is  fcnovra  as  legal  fraud,  there  is  no 
moral  turpitude* " 

Folk  &  Folk  and  Sheppard  Bros.,  tor  appd- 
iants.   Oroft  &  Tillman,  for  respondcuti. 

Hcivjsu,  G.  J.  Tliese  two  cases,  being  of 
a  similar  character,  were  heard  together;  but, 
as  they  differ  in  some  of  their  features,  it 
seems  to  xuf  best  to  consider  them  separately, 
and  we  wUl  first  coufdder  the  case  of  D.  P. 
Lagrone.  But  the  remarks  we  shall  make  in 
regard  to  the  points  made  In  that  case  must 
be  regarded  as  applicable  to  similar  points 
made  in  the  other  case.  D.  P.  Lagrone  com- 
menced his  action  against  the  defendants  on 
the  1st  day  of  September.  1894,  on  a  paper 
purporting  to  be  a  policy  of  insurance,  a  copy 
of  which  is  set  out  In  the  case,  to  recover  the 
amount  of  his  loss  .by  fire  In  the  destmction 
of  his  gin  house  and  machinery  connected 
therewith.  The  following  is  a  copy  of  so 
much  of  the  policy  as  It  is  dtemed  necessary 
to  set  forth  here:  tSOO.oa  No.  .  Pol- 
icy of  the  Fanners*  Mutual  Fire  Insurancs 
Association  of  South  Carolina.  This  agree- 
ment this  day  entered  into  between  D.  P. 
Lagrone,  who  Is  called  the  insured,*  and  the 
Farmers'  Mutual  Fire  Insurance  .Association 
for  the  County  of  Edgefield,  whereby  it  Is 
agreed."  etc.,  setting  forth  the  terms  and  cffo- 
dltlons  of  the  contract  In  detail,  which,  at 
this  point,  need  not  be  stated.  This  paper 
was  signed  by  the  parties  as  follows:  "W. 
H.  Zimmerman,  Prest  J.  S.  C  Carpenter, 
Gen.  Agt  D.  P.  Lagrone,  Ins."  This  con- 
tract seems  to  have  been  entered  into  on  the 
3d  day  of  October,  1883;  at  least,  that  fs  tba 
day  from  which  the  insurance  was  to  com- 
mence. This  action  was  brought  against  the 
defendants  individually,  and  was  based  upon 
the  theory  that  the  defendants  held  them- 
selves out  as  agents  of  the  Farmers^  Mutual 
Fire  Insurance  Association  for  the  Oonnty  of 
Bdgefidd,  when,  tn  fact,  there  was  no  sudi 
assodation  legslly  estaUlshed,  and  therefore 
the  defendants,  pretending  to  act  as  agents  of 
a  corporaticm  having  no  legal  existence  as 
such,  and  no  powor  to  enter  Into  Uie  contract 
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evidenced  by  the  policy,  became  personally 
liable  for  tbe  performance  of  snch  contract 
The  defense  woa  so  fully  and  fairly  'stated  In 
the  charge  of  the  circuit  judge,  which  will  be 
reported^  fts  to  supersede  the  necessity  of 
making,  any  further  statement  The  case 
came  on  for  trial  before  bis  honor.  Judge 
Earle,  and  a  jury,  and,  when  the  complaint 
was  read,  the  defendants  demurred  to  the  same 
on  the  ground  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  "in  this: 
it  being  described  In  the  complaint  as  a  mu- 
tual insurance  association,  the  plaintiff  Is  es- 
topped from  denying  the  corporate  existence 
of  the  association."  Tlie  demurrer  was  orer- 
ruled,  and  no  exception  was  noted  to  such  rul- 
ing, and  there  la  no  groTind  of  appeal  imput- 
ing error  In  silch  ruling.  That  matter,  there- 
fore, may  be  dismissed  from  further  consid- 
eration. It  is  stated  In  the  case  that  the  an- 
swer was  amended  so  as  to  allege  that  the 
plaintiff  having  become  a  member  of  a  mu- 
tnal  Insurance  association,  and  recognized  Its 
existence  by  paying  assessments  and  other- 
wise, he  Is  estopped  now  from  denying  the 
.corporate  existence  of  the  association.  At 
the  close  of  the  testtmony  adduced  In  behalf 
ct  the  plaintiff,  defendants  moved  for  a  non- 
suit, upon  the  ground  that  the  plaintiff,  hav- 
ing become  a  member  of  a  mutual  Insurance 
'assodation,  is  estopped  from  denying  its  cor- 
porate existence,  and  upon  tbe  further  ground 
that  there  is  no  testimony  to  sustain  the  ma- 
terial allegation  In  the  complaint  that  there 
was  no  such  corporation  as  a  Mutual  Fire  In- 
sniance  Association  of  Edgefield,  S.  C,  a  fact 
wblch  was  Imown  to  the  defendants.  The 
motion  was  refused  upon  the  ground  that  the 
admissions  In  the  answer  were  sufficient  to 
carry  tbe  case  to  tbe  jtii7.  The  defendants 
then  offered  their  testimony,  and  the  judge 
chatged  the  jury,  as  set  out  in  full  In  the 
case,  and  a  verdict  was  rendered  In  favor  of 
plaintiff.  From  the  Judgment  entered  there- 
on defendants  appealed,  upon  the  several 
grounds  set  forth  in  the  record;  but,  as  they 
should  be  onbraced  In  the  reptnt  of  the  case, 
along  with  the  Judge's  charge,  we  need  not 
set  them  out  in  detail  here. 

TlK!  first,  second,  and  third  grounds  of  ap- 
peal may  be  considered  together,  as  they  all 
relate  to  the  question  as  to  whether  the  non- 
suit was  Improperly  refused.  It  seems  to  us 
that  the  most  cursory  reading  of  the  plead- 
'Ings  and  evidence  as  set  out  in  the  case  will 
show  that  .there  was  testimoi^  tending  to 
prove  that  tbe  Farmera*  Mutual  Fhre  Insur- 
ance Association  of  Edgefield  County  had  no 
legal  existence  at  the  Ume  this  policy  was 
issued,  in  October,  1^  and  never  had  any 
such  existence  until  the  act  constituting 
■such  corporation  was  approved  January  4, 
■1804  (21  8t  at  Large,  619),  which  act  was 
offered  In  evidence  befcoe  the  idaintiff  closed 
his  testimony.  And  the  answer  shows  that 
tills  fact  was  known  to  defendant,  who  maiU- 
festly  relied  upon  tlie  erroneous  notion,  as 
jwe  sbsU  hereafter  see,  that,  under  tbe  by 


laws  of  the  Chester  Association,  which  bad 
been  chartered  in  1891,  they  bad  authority 
to  organize  the  Edgefield  Association,  and  un- 
dertook to  do  80.  If,  therefore,  the  Edgefield 
Association  had  no  legal  existence,  it  Is  dif- 
ficult to  understand  how  the  plaintiff  could 
become  a  member  of  a  corporation  which  had 
no  existence;  and  the  fact  that  he  undertook 
to  become  so,  under  the  mistaken  misrepre- 
sentation of  defenldants  that  there  was  sucb 
a  corporation,  certainly  could  not  work  the 
estoppel  claimed  by  defendants.  We  think  It 
clear  that  neither  of  these  three  grounds  can 
be  sustained.  The  fourth  and  fifth  grounds 
of  appeal  Impute  two  errors  In  charging  plain- 
tiff's fourth  request:  (1)  In  not  adding  to 
that  request  the  further  instruction  that  de- 
fendants would  not  b'e  liable  If  the  plaintiff 
knew  as  much  as  the  defendants  in  refer- 
ence to  the  policy  of  insurance;  (2)  that,  In 
charging  that  request,  the  constitutional  in- 
hibition against  charging  on  the  facts  vras 
disregarded.  As  to  the  first  imputed  error 
two  answers  may  be  made.  In  the  first  place; 
the  Judge  was  not  requested  to  give  any  sucb 
additional  instruction,  and.  If  tbe  defendants 
desired  such  Instruction,  It  was  their  duty 
to  ask  for  It;  and,  in  the  second  place,  there 
was  no  testimony  upon  which  such  addition- 
al instruction  conld  properly  have  been  ask- 
ed for,  as  there  was  no  evidence  that  plain- 
tiff knew  as  much  as  the  defendants  in  ref- 
erence to  the  policy  of  insurance.  As  to  the 
second  error,  the  phnaeology  of  the  request 
itself  **It  the  Jury  believed  from  tbe  evi- 
dence," etc,  is  a  sufficient  answer  to  that 
imputation.  Tbe  sixth,  seventh,  ninth,  and 
eleventh  grounds  of  appeal  make  substan- 
tially the  same  question,  and  may  therefore 
be  considered  together.  That  question  la 
whether  the  defendants  can  be  b^d  liable 
without  proof  oi  actual,  moral  fraud  on  their 
part  That  point  Is  so  conclusively  deter- 
mined, by  the  authorities  in  this  state,  ad- 
versely to  thevlew  contended  forbyappellantSb 
that  we  need  not  go  elsewhere  for  anthwily, 
tbQugh  much  of  It  would  be  found  odlected 
In  our  own  cases,  upon  which  we  shall  not 
rest  our  conclusions.  In  Bank  v.  Wray,  4 
Strob,  87,  it  was  held,  expressly  affirming  the 
previous  case  of  Edbigs  .v.  Brown,  1  Rich. 
Law,  25^  that,  if  one  ^sned  a  note  or  in- 
dorsed a  Ull  as  agent,  when  he  is  not  agent, 
he  is  personally  liable,  although  he  do  so 
bona  fide,  and  does  no  other  act  to  deceive 
or  mislead  the  person  vrlth  whom  he  deals, 
ocept  by  the  assumption  of  agency  when  h« 
la  not  agent  Falsehood  and  deceit  are  not 
necessary  to  charge  an  agcmt  personally  with 
a  contract  he  had  no  authority  to  make.  In 
the  opinion  of  the  court  in  that  case  we  find 
language  so  pertinent  to  the  present  case 
that  we  quote  and  adopt  it  here:  'The  In- 
Jury  proceeded  from  the  act  of  the  defend- 
ant He  would  evade  llablli^  under  the  plea 
of  imiocent  mistake.  In  a  moral  sense,  the 
act  of  defendant  may  have  been  Innocent, 
for  he  had  no  desire  or  apprehension  of  mla- 
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cUef  to  his  principal;  bot.  In  Its  practical 
effect,  It  was  not  Innocent  *  *  *  But, 
eT«i  wben  the  aguit,  Iwna  flde^  belleres  he 
has  anthoritr  to  contract,  and  has  not,  be  la 
Ktill  personally  liable.  In  such  cases.  It  Is 
tnie.  the  agent  la  not  actuated  by  any  frand- 
nlent  mottve.  nor  has  he  made  any  statement 
which  he  knows  was  nntni&  But  his  liabili- 
ty depends  (m  the  same  prlne^e  as  in  the 
fliBt  case."  In  12iiB  case  the  conrt  takes 
pleasnre  In  saying  that  the  evidence  does  not 
Justify  any  imputation  of  moral  fraud  or  in- 
tentional wrong  on  the  part  of  these  defend- 
ants, and,  indeed,  we  do  not  understand  that 
any  such  impntaticm  is  made.  Bu^  under 
the  principles  laid  down  in  the  cases  above 
cited,  in  which  cases  of  the  highest  authori- 
ty elaewhNe  are  reviewed,  we  must  hold  that 
the  absence  of  moral  fraud  m  intentional 
wrongdoing  on  the  part  of  the  d^endants  Is 
not  safflci«it  to  rdiere  them  from  liability. 
It  follows,  therefore,  that  these  grounds  must 
be  oTerrnled. 

The  eighth  ground  <tf  appeal,  which  Im- 
pntes  error  to  the  circidt  Jnd^  In  Instructing 
the  jury  that  the  Farmers'  tintual  mre  As- 
sociation of  Chester.  &  C,  had  no  power  to 
wganlw  a  subwdinate  branch  organization 
in  Bdg^etd  county,  cannot  be  sustained.  A 
corporation,  which  la  a  creature  of  the  legls- 
latme,  can  have  no  powers  except  such  as 
ccmferred  by  its  charter,  either  in  eipressed 
terms  or  by  necessary  authtnrlty  'to  Bopp<wt 
It  Bnt  it  any  Is  desh%d,  It  may  be  found 
In  the  case  of  O^omas  v.  BiUlroad  Oo.,  101 
n.  8.  71,  and  In  Or^mi  By.  &  Nav.  Oa  t. 
Oregonlan  By.  Go,  ISO  TT.  S.  1.  0  Sop.  Ot 
400.  Turning,  then,  to  the  charter  ot  the 
Chester  Association,  which  will  be  found  in 
20  St  at  Large,  1315,  It  la  very  clear  that 
no  snch  power  has  heea  conferred,  dther  In 
express  tenns  or  by  nece«»ry  Imi^cation. 
We  do  not  wish  to  be  understood  aa  admit- 
ting that  the  legislature  would  have  the  pow- 
er to  dd^te  Its  leglslatlTe  power  to  a  ccw- 
poratkm  by  authorizing  It  to  create  another 
cotporaticm,  for  the  legislature  has  not  un- 
dertaken to  do  so,  and  hence  no  question  aa 
to  Its  power  In  that  respect  arises  In  this 
ease. 

The  tenth  and  tUrteenth  grounds,  which 
impute  error  In  refusing  to  receive  the  by- 
laws of  the  Cheats  Association  in  evidence 
in  this  case,  may  be  considered  together.  In- 
asmuch as  the  policy  upon  which  this  action 
was  tnsed  contained  no  reference  whatever 
to  the  bylaws  of  the  Chester  Association,  It 
Is  difficult  to  conceive  how  such  bylaws  would 
be  pertinent  to  any  Issne  In  this  case.  This 
ground  is  overruled.  l%e  twelfth  ground  of 
appeal  <!annot  be  sustained.  If  the  Bdgefleld  ^ 
Association  had  no  legal  existmce,  as  we 
have  seen.  It  Is  difficult  to  conceive  how  It 
could  have  ai^  members  of  ai^  kind.  The 
pi^cy,  purporting  to  be  Issued  by  a  company 
or  association  which  had  no  legal  ecdstaice, 
and  which,  therefore,  could  have  no  agents, 
does  not  and  could  not  render  any  of  the 


parties  agents  of  such  nonexistent  corpora- 
tion. That  assodatlMi  cannot  be  regarded, 
as  a  mutual  company,  for  the  obvious  reason 
that  It  was  no  company  at  all. 

The  fouiteenth  exception  cannot  be  sus- 
tained. It  Is  a  familiar  rule  that  when  the 
parties  have  reduced  th^  contract  to  writ- 
ing, the  court  can  only  look  to  the  terms  in 
which  the  parties  liave  expressed  th^  in- 
tention In  such  writing.  In  1  GreenL  ttr, 
i  276,  It  Is  said:  ''When  parties  have  delib- 
erately put  their  engagements  Into  writing. 
In  such  terms  as  import  a  l^al  obligation, 
without  any  uncertainty  as  to  the  object  or 
octent  of  such  ei^;agement  tt  Is  conclusive- 
ly presifmed  that  the  whole  engag^ent  of 
the  parties,  and  the  cctent  and  manner  of 
their  undertaking,  was  reduced  to  writing; 
and  all  oral  testimony  of  a  previous  collo- 
quium between  the  parties,  or  of  convwsa^ 
tions  or  declarations,  at  the  time  when  tt  was 
cuni^eted  or  aftennirds,  as  It  vrould  tend 
In  many  instances  to  substitute  a  new  and 
different  contract  for  the  one  which  was 
really  agreed  upon,  to  the  prejudice,  possi- 
bly, of  one  of  the  parties,  is  refected.  In 
other  words,  as  the  rule  is  now  more  briefly 
expressed,  parol,  contemporaneous  evidence 
Is  inadmissible  to  contradict  or  vary  the 
taxaa  of  a  valid  written  ihstrnment**  Un< 
der  this  rule.  It  is  very  clear  that  the  tes- 
timony of  the  witness  referred  to  in  the 
fonrteoith  exception  as  to  what  occurred  at 
the  time  the  poUcy  was  issued,  or  before,  or 
afterwards,  was  Inadmissible^  The  fifteenth 
exception  cannot  be  sustained.  In  the  flrat 
place,  the  drcnlt  Judge  did  not  Instruct  tiie 
Jury  that  this  was  a  case  of  constructive 
fraud;  but  if  be  had  done  aot  we,  as  we 
have  stid,  so  regard  it  and  tiilnk  it  due  to 
the  defeadante  to  say  that  then  does  not 
a]n>ear  to  be  any  element  of  moral  fraud 
In  the  transaction.  And,  in  the  second 
plac^  there  vnis  no  error  In  his  ddlnltion 
ot  ctmstmctive  fraud,  as  may  be  seen 
reference  to  those  standard  authorities: 
Oool^,  Torts,  474;  Story,  Bq.  Jnr.  U  268, 
259;  2  Pom.  Bq.  Jur.  a  8,  |  4.  The  six- 
teenth exception  must  be  overruled.  It  Is 
an  entire  misconception  of  the  char^  of 
the  drcnlt  Judge  to  suppose  that  there  was 
any  Inconsistency  whatever  In  the  charge. 
In  the  one  place.  In  resiunse  to  one  of  the 
requesta  submitted  by  the  defmdante,  he 
was  speaking  of  actual,  moral  fraud,  wliile,  ■ 
In  the  other  place,  he  was  speaking  of  a  dif- 
ferent and  distinct  (dass  of  frands,— legal 
or  constructive  fraud.  The  seventeenth  ex- 
ception needs  no  spedal  consideration,  as  It 
is  very  obvious,  from  what  we  hare  already 
said,  that  it  cannot  be  sustained. 

We  proceed,  next;  to  the  con^deration  of 
the  case  of  J.  H,  Lagrone,  or,  rather,  to 
those  polnte  wherein  it  dlffere  frwn  the 
case  of -D.  P.  Lagrone.  The  main  difference 
between  the  two  cases  Is  that  in  the  case 
of  J.  H.  Lagrone,  the  answer  was  amended 
19'  Inserting  a  paragraph  alleging  a  mutual 
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mistake  In  framing  the  policy  of  Insurance, 
and  tliat.  It  was  mutually  nnderstood  that 
the  policy  was  Issued  by  the  Farmers'  Mn- 
taal  Insurance  Association  of  Chester.  S.  C, 
operating  In  Edgefield  connl^,  through  Its 
subordinate  branch,  and  was  the  comi>any 
bound  thereby,  and  that,  by  the  name  used 
In  the  policy,  the  parties  meant  the  Farm- 
ers* Mutual  Insurance  Association  of  Ches- 
ter, a.  C,  operating  In  Edgefield  county, 
through  Its  said  subordinate  branch,  and 
that  it  thereby  became  liable  on  said  In- 
surance contract;  whereas,  In  the  case  of 
D.  P.  Lagrone,  there  was  no  such  amend- 
ment, and  no  such  allegation  In  the  answer. 
The  only  exceptions,  therefore,  necessary  to 
be  noticed  In  this  c&se  are  the  tenth,  elev- 
enth, twelfth,  and  thirteenth.  The  tenth 
exception  cannot  be  sustained,  for  two  rea- 
sons: (1)  Because  It  is  not  in  proper  form, 
as  It  does  not  set  forth  the  request  to  charge 
referred  to,  or  the  modification  complained 
of;  (2)  because,  even  if  it  was  presented  In 
the  proper  form,  it  could  not  be  sustained, 
because  the  request  as  submitted  was  char- 
ged, and  the  only  modification  made  was  a 
very  proper  on^  that  the  jury  ehould  be- 
lieve the  fact  upon  which  aucb  request  was 
based.  There  being  nothing  In  the  policy 
to  show  that  there  was  any  condition  there- 
in stated  that  the  Insurance  should  be  void 
U  the  fire  occurred  while  the  machinery 
was  being  operated  by  steam,  of  course,  It 
was  necessary  that  the  jury  should  be  sat- 
isfied, by  the  evidence,  that  such  condition 
was  agreed  to  afl  a  part  of  the  contract, 
before  such  condition  could  effect  the  plaln- 
tUTs  right  to  recover.  It  is  clear  tiiat  there 
warn  no  error  In  so  modifying  the  request 
The  elevNitfa  exception  is  based  upon  the 
oasumptton  that  the  policy  was  Issued  by  a 
mutual  tnsurance  association;  and,  as  we' 
have  seen  there  was  no  such  corporation  as 
that  named  in  the  policy,  this  assumption 
is  unfounded.  This  exception  cannot,  there- 
fore, be  sustained.  The  twelfth  exception 
must  be  overruled,  as  the  question  there 
made  la  distinctly  disposed  of  adversely  to 
appellants  hy  the  case  of  Deverenx  t.  Press 
Oo^  14  &  C.  890,  where  the  facU  were  sub- 
stantlally  the  same  as  those  presented  in 
this  case.  The  thirteenth  exception  cannot 
be  anstalned  for  two  reasons:  (1)  Because 
the  point  there  raised  has  no  practical  ap- 
plication to  this  case;  (2)  because,  even  If 
It  bad.  there  was  no  error  In  the  oonstruo 
tlon  which  the  drcnlt  Judge  placed  npon 
the  Inlaws  referred  to.  First  Inasmuch  as 
the  Jury  had  beoi  explicitly  Instructed  that 
If  they  believed  that  there  was  any  such 
mutual  mistake  u  that  alleged  in  the 
amendment  to  the  answer,  the  plaintiff 
conld  not  recover,  and  Inasmuch  as  the 
Jury  did  find  n  rerdlct  In  favor  of  the  plain- 
tut,  we  ore  compelled  to  assume  tbat  the 
Jury  did  not  believe  that  there  was  any 
■DCb  mutual  mistake;  and.  If  there  was 
not  thm  It  was  Imiwsslble  to  conceive  what 


the  bylaw  of  the  Chester  Company  had  to 
do  with  this  case.  Hence,  the  proper  con- 
struction of  such  bylaw  would  be  a  purely 
speculative  matter,  so  far  as  this  case  is 
concerned,  and,  consequently,  it  would 
make  no  difference  whether  the  drcult 
Judge  was  rlgbt  or  wrong  In  bis  construc- 
tion of  the  bylaw.  Second.  The  bylaw  re- 
ferred to  reads  as  follows:  "The  agent 
shall  take  no  steam  mill  into  this  associa- 
tion. If  a  gin  bouse  or  other  .buildings  lie 
taken  Into  the  association  which  shall  at 
Intervals  be  operated  by  steam,  the  Insur- 
ance on  such  building,  or  buildings  adjacent 
and  endangered  thereby,  shall  be  removed 
BO  long  as  It  is  so  operated;  but  the  steam 
being  removed  from  socb  bnllding,  the 
policy  shall  again  become  Intact"  The 
Judge  construed  this  bylaw  as  a  reasonable 
bylaw,  but  that  it  must  receive  a  strict  con- 
struction; and  therefore,  while  the  compa- 
ny would  be  relieved  from  liability  for  the 
building  if  It  was  burned  while  the  ma- 
chinery was  being  operated  by  steam.  It 
would  not  relieve  the  company  from  lia- 
bility for  the  machineiy  if  it  was  burned 
while  operated  by  steam,  for  the  reason  that 
nothing  was  said  about  machinery  In  the 
bylaw.  We  do  not  see  how  any  other  con- 
struction eould  be  placed  upon  it  without 
interpolating  words  Into  the  bylaw  which 
It  does  not  contain.  But  as  we  have  said, 
we  do  not  regard  this  qneatlon  as  pertinent 
to  the  case. 

It  will  be  necemary  for  the  reporter  to  In- 
clude In  bis  report  tbe  chai^  of  the  dreuit 
Judge  and  the  exceptions  thereto  In  this 
case  of  J.  H.  Lagrpne,  &a  well  as  the  charge 
and  the  exceptions  In  the  case  of  D.  P.  La- 
grone. The  Judgment  of  this  court  is  tbat 
the  Judgment  of  tbe  circuit  court  in  both 
of  the  cases  above  stated  be  affirmed. 

GARY,  J.  (dissenting).  In  my  opinion, 
there  was  testimony  tending  to  show  that 
the  plaintiffs  contracted  with  reference  to 
the  bylaws  of  the  Farmers*  Mutual  Insur- 
ance Association  of  Chester,  S.  C,  and  tbat 
his  honor,  the  prraldlng  Judge,  was  in  error 
In  his  charge  to  the  Jury  upon  this  ques- 
tion. I  think  there  should  be  a  new  trial, 
and  therefore  dlssrat  from  the  Judgment 
announced      tbe  majority  oi  the  conxt. 

(4SB.  aeit) 

HEATH  et  aL  V.  HAILB. 

(SiU}reme  Court  of  Sonth  Carolina.    March  6; 
U96.) 

BsHovAL  ov  BuiLDijiQs  rsow  UoRTeAesD  Pasxis- 
KS— AcTlo^t  BT  MoKTaAOBS— Damaois. 

1.  A  mortBa^  may  sue  a  Kraotee  of  the 
mortgagor  for  Impairing  the  secnrlty  fay  remov- 
ing a  building  therefrom,  hf  whoBUoever  erected 

2.  A  mortgagee's  meunre  of  damages  for 
the  removal  of  a  bailding  from  the  mortgaged 
prem^ea  la  the  difference  between  the  value  of 
the  land  with  and  without  the  building  up  to  tbm 
amount  ot  the  mortgage  debt  remaining  unsatis- 
Sed  after  eihansting  um  mortgaged  premises  re- 
maining. 
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Appeal  from  common  pleas  drcoit  court  of 
Bteiiland  oocmtr;  Baile,  Jndse. 

Aetton  by  Jamei  M.  Heath  and  anotlwr, 
partners  as  HeaUi.  Springs  Jk  Co^  against 
Joa^  B.  W.  Halle.  lodgment  for  idalntUb. 
Defendant  appeals.  Affirmed. 

The  complaint  and  the  gronnda  of  api>eal 
were  as  follows: 

Oomplalnt. 

"The  plaintlflUs  abore  named,  complaining  ot 
the  above-named  defendant,  reapectfaUy  show 
to  the  court: 

"(1)  That  on  the  80th  day  of  Janour,  1888, 
one  B.  W.  Draffln,  dnce  deceased,  for  vaine 
teceired,  made  and  d^rawd  to.O.  Florce 
Heath,  ESi  B.  Springs,  Lenv  Springs,  and 
JazDcs  M.  Heath,  partners  then  trading  In  co- 
partnwship  under  the  flnn  name  of  Heath, 
£^irlnE8  &  Oo.,  his  certain  promissory  note, 
henrlng  date  on  that  day,  whereby  he  prom- 
ised to  pay,to  the  said  Heath,  Springs  &  Oo^ 
under  their  said  firm  name,  on  or  before  the 
1st  of  October,  1888,  the  sum  of  seren  thou- 
sand dollars,  with  interest  after  maturity  at 
the  rate  of  ten  pes  centum  per  annum,  and 
that  on  thp  same  day,  for  the  better  securing 
the  payment  ot  the  said  note  and  the  money 
to  become  doe  thereon  according  to  the  terms 
thweof,  the  said  R.  W.  Draffln  executed  and 
delirered  to  the  said  Heath,  Springs  &  Ca, 
above-named,  his  deed,  and  theAby  oonr^red, 
by  way  of  mortgage  under  his  hand  and  seal, 
to  the  said  O.  Pierce  Heath,  EOl  B.  Springs, 
lieroy  Springs,  and  James  M.  Heath,  partnen 
ondOT  the  firm  name  of  Heath,  Springs  &  Go. 
as  aforesaid,  th^  heirs  and  asslgna,  amongst 
other  -lands,  the  foDowlng  described  tract  ot 
land,  to  wit:  *AU  my  [B.  W.  Draffln's]  right, 
tlUe,  and  interest,  belzig  the  one-half  thereof. 
In  and  to  all  that  piece,  parcel,  or  tract  ot  land 
containing,  one  hundred  and  sixty  acres,  more 
or  less,  lying  and  being  In  the  county  of  Lan- 
caster and  state  of  South  Carolina,  bounded  on 
fbe  south  1^  lands  of  G;  A.  Welsh,  on  the 
west  by  lands  ot  Folsom,  on  the  north  by 
lands  of  Hilton,  and  on  the  east  by  estate  lands 
of  Trusdale.* 

"CD  That  on  the  8tfa  day  of  Febmaiy,  1888, 
the  said  mortKaxe  was  duly  recorded  in  the 
office  of  the  regtstw  of  mesne  oonveyances  In 
and  tos  the  said  ooonty  of  lAncaster,  In  Real- 
SMate  Mortgage  Book  Na  8,  pp.  643  and  544. 

**(B)  Tba.t  no  part  of  the  numey  due  upon  the 
■aid  mortgage  debt  has  been  pald^  exc^t  the 
■am  of  two  hundred  and  aeroity-tme  and 
Vt«o  dollars,  paid  on  the  19th  day  of  Novem- 
ber, 1S88;  ten  hundred  and  tweity-flve  dOl- 
1am  <uk  the  10th  day  of  Z>ecember,  1888;  and 
■eventeen  hundred  and  forty-five  and  ^^/tos 
dollars  m  the  aOCh  dxy  ot  May,  1898;  and  ex- 
cept the  sums  of  one  hundred  and  seventeen 
and  **/ioo  dollan  on  the  leth  day  of  June, 
ISM,  and  eighty  dollars  on  the  2d  day  of  Janu- 
ary, 1894.  the  proceeds  of  the  sale  of  cntaln 
personal  property  also  mortgaged  to  secure 
tbe  said  note;  all  of  whldb  personal  property, 
on  far  as  the  same  could  be  found,  was  regu« 


laiiy  sffld  aftar  due  adrernsement  as  requbied 
by  law,  and  netted  the  said  sum;  and  that  the 
balance  of  the  said  mortgage  debt  stUl  re- 
mains due  and  unpiUd,  except  that  tbe  pn>< 
ceeds  of  the  ssle  of  tlie  said  mortgaged  prop- 
erty, which  was  sold  as  hereinafter  stated. 
Is  to  be  ai^ed  to  the  same,  learing  a  balance 
still  due  on  the  said  mortgage  debt  as  is  here- 
inafter stated. 

"(^  That  since  the  execntlon  of  the  said  note 
and  mortgage,  and  prior  to  the  commence- 
ment of  the  action  hereinafter  mentioned,  the 
said  forma  firm  of  Heath,  Siwings  &  Go.  was 
dissolved  by  the  withdrawal  of  th0  said  Eli  B. 
Springs  and  O.  Pierce  Heath,  and  that  prior 
to  tbe  commencement  of  the  action  herdnafter 
mentkmed  the  said  BU  B.  Springs  and  O. 
Pierce  Heath  assigned  and  transferred  their 
intemst  in  tbe  said  note  and  mortgage  to  these 
plaintiffs,  who  are  partners  trading  In  copart- 
nership wider  the  firm  name  of  Heath, 
brings  &  Go.,  and  that  these  idaintlffs,  uider 
tbelr  firm  name  aforesaid,  are  now  the  true 
owners  and  holders  of  the  said  note  and  mort- 
gage, and  of  the  indebtedness  due  thereon,and 
were  sacii  owners  and  holders  at  the  time  of 
the  bringing  of  Oie  action  hereinafter  men- 
thmed.  and  txom  that  time  to  the  time  of  the 
commencement  of  this  action. 

"<5)  That  on  the  day  of  July,  1883,  the 

said  B.  W.  Diaffln  died  hitestate.  leaving  as 
his  heirs  at  law  Anna  Draffin,  his  widow,  and 
Bobert  Lee  Draffin.  WlUle  DralBn.  and  Be- 
Una  Draffin,  his  chlldrai;  that  no  admlnlstnt- 
tlon'  upon  the  estate  of  tbe  said  deceased  has 
been  had,  and  that  he  left  no  unincumbered 
personal  ettate  to  be  admbiistered;  tliat  the 
estate  of  the  said  B.  W.  Draffin  is  insolvent; 
and  that  there  is  now  no  i>roperty  belonging 
to  the  estete  of  the  said  deceased  out  of  wliich 
the  mortgage  debt  to  these  plalnUiTs.  or  the 
balance  due  thereon  as  hereinafter  stated,  can 
be  paid. 

"(6)  That  tiie  tract  of  one  hundred  and  ^xty 
acres,  more  or  less,  Uw  nndlvlded  tialf  inter- 
est In  which  was  mortgaged  to  these  plain- 
tiffs, as  set  forth  in  tbe  first  paragraph  of  this 
complaint,  was  on  the  81st  day  of  August, 
1888,  partitioned  between  the  owners  of  the 
other' undivided  tatterest  and  the  said  B.  W. 
Draffln,  and  that  there  was  allotted  to  the  said 
B.  W.  Draffln,  in  severalty,  amongst  other 
lots,  the  fidtowing  lot,  b^ng  part  of  the  said 
one  hundred  and  sixty  acre  tract,  and  cov»ed 
by  the  said  mortgage  by  the  said  B.  W.  Draf- 
fin to  these  plalntiflts;  that  Is  to'  say,  all  that 
certain  lot  pieces  or  parcel  of  land  ^Ing  and 
being  In  the  town  of  ELexshaw.  In  the  county^ 
of  Lancaster  and  state  of  South  Carolina, 
bounded  north  by  landa  then  belonging  to  tlie 
said  B.  W.  Draffln,  but  afterwards  conveyed 
by  him  to  the  said  Joseph  B.  W.  Halle;  east 
by  Hampton  street,  In  the  eald  town;  south 
by  Bichhmd  street,  in  said  town;  and  west 
by  lands  of  the  Charleston,  Cincinnati  &  Ghl- 
cago  Ballroad;  being  two  hundred  feet  by 
one  hundred  feet 

"(7)  That  thereafter,  on  the  4th  day  of  July, 
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1891;  the  said  R.  W.  Draffln  coDTeyed  to  Uie 
defendant  Joseph  E.  W.  Haile,  the  Bald  lot  ot 
land  last  abore  described,  subject  to  the  mort> 
£age  aforesaid  to  these  plaintiffs. 

"(8)  That  on  or  about  the  30th  day  of  Octo- 
ber, 1803,  an  action  was  commenced  in  the 
court  of  common  pleas  in  and  for  the  said 
county  and  state,  wherein  these  plalntifte  were 
the  plaintiffs,  and  the  said  heirs  at  law  of 
R.  W.  DraflBn  and  the  said  Joseph  E.  W. 
Haile  and  others  were  defendants,  for  the 
foreclosure  of  the  said  mortgage  against  the 
land  described  in  the  first  paragraph  of  this 
complaint,  Including  the  lot  of  land  described 
in  the  sixth  paragraph  of  this  complaint,  and 
that  tbe  summons  and  complaint  In  the  said 
action  were  thereupon,  on  or  about  tbe  day 
named,  served  upon  the  said  defendants,  and 
tliat  the  said  defendant,  Joseph  E.  W.  Halle, 
appeared  in  the  said  action,  and  made  an- 
swer to  the  said  complaint  That  in  the  said 
action  for  foreclosure  the  said  defendant,  Jo- 
seph B.  W.  Halle,  by  way  of  answer  verified 
by  bis  own  affidavit,  and  by  way  of  excep- 
tions to  the  report  of  the  referee  taken  by  his 
attorney  in  said  action,  W.  D.  Trantham,  Esq., 
admitted  that  the  said  mortgage  was  a  lien 
upon  the  said  lot  of  land,  but  alleged,  amongst 
other  things,  that  be  was  entitled  to  receive 
from  the  proceeds  of  the  sale  of  the  said  lot, 
when  the  same  should  be  sold  under  the  fore- 
cloaure  of  the  said  mortgage,  tlie  value  of  the 
improTements  alleged  to  have  been-  made  up- 
on the  said  premises  by  him  by  the  erection 
on  the  same  of  tbe  buildings  hereinafter  men- 
tioned; that  thereupon  such  proceedings  were 
had  in  the  said  cause  as  that  a  decree  was 
duly  made  therein  by  the  said  court  on  the 
5th  day  of  November,  1804,  overruling  all  the 
defenses  and  exceptions  taken  by  the  said  de- 
fendant, Joseph  E.  W.  Haile,  adjudging  that 
the  amount  due  upon  the  said  mortgage  debt 
to  the  said  plaintiffs  was  the  sum  of  seven 
thousand  eighty-five  and  •s/ioo  dollars,  with 
Interest  at  the  rate  of  ten  ^er  centum  per  an- 
num from  the  21st  day  of  September,  1804, 
and  decreeing  a  sale  of  the  said  mortgagea 
premises.  Including  the  lot  of  land  described 
In  the  6th  paragraph  of  this  complaint,  and 
directing  the  application  of  the  proceeds  of 
said  sale,  after  paying  the  costs  and  expenses 
of  the  same,  and  the  taxes  on  the  said  lands 
for  the  year  IS&i,  and  the  costs  and  disburse- 
ments of  the  plaintiffs  In  the  said  action,  to- 
wards the  payment  of  the  mortgage  debt 
aforesaid  due  to  the  said  plaintiffs;  that  In 
compliance  with  the  said  decree  the  said  mort- 
gaged premises,  including  the  lot  of  land  de- 
scribed In  the  sixth  paragraph  of  this  com- 
plaint, were  duly  advertised  for  sale,  and 
•Ktld  on  the  3d  day  of  December,  1894;  and 
Uiat  the  net  proceeds  of  the  sale  thereof,  after 
paying  the  eald  coats  and  expenses  of  sale, 
and  the  taxes  and  the  costs  and  disbursements 
of  the  plaintiffs  In  the  said  action,  amounted 
to  the  sum  of  five  thousand  one  hundred  and 
eighty-seven  and  Vioo  dollars,  which  amount 
being  applied  towards  the  payment  of  the 


mortgage  debt  doe  the  plaintiffs  ^eft  a  bal- 
ance still  due  thereon  on  the  3d  day  of  De- 
cember, 1894,  of  the  sum  of  two  thousand  and 
thirty-four  and  >s/ioo  dollars,  yet  remaining 
unpaid. 

"(0)  That  on  or  about  the  29th  day  of  No- 
vember, 1894,  before  the  sale  of  the  said 
premises  under  foreclosure  as  above  stated, 
after  due  and  written  notice  of  the  filing  of 
the  decree  of  foreclosure  In  the  said  action 
had  been  served  upon  the  said  attorney  for 
the  said  defendant,  Joseph  E.  W.  .Halle,  and 
after  actual  knowledge  had  by  the  said  de- 
fendant, Joseph  E.  W.  Haile,  of  the  filing  of 
the  said  decree  of  foreclosure,  and  the  terms 
thereof,  the  said  defendant,  Joseph  B.  W. 
Haile,  did  wrongfully  and  unlawfully,  by 
himself  and  his  agents,  dissever,  and  caose 
to  be  dissevered,  from  the  freehold  of  the 
said  lot  of  land  described  In  the  sixth  para- 
graph of  this  complaint  (and  then  subject  to 
the  lien  of  the  said  mortgage  to.  the  plain- 
tiffs), two  certain  dwellings  then  being  at- 
tached to  and  a  part  of  the  freehold  of  the 
said  lot  of  land,  to  wit,  a  two-room  dwelling 
house  and  a  three-room  dwelling  house  upon 
the  same,  being  of  the  value  of  seven  hun- 
dred and  fifty  dollars,  and  did  remove,  and 
cause  to  be  removed,  the  said  buildings,  and 
the  materials  thereof,  from  the  said  lot  of 
land,  and  did  convert  the  same  to  his  own 
use,  to  the  damage  of  the  plaintiffs  seven 
hundred  and  fifty  dollars;  that  by  reason  of 
the  disseverance  and  removal  of  the  said 
buildings  and  materials  from  the  said  lot  of 
land,  and  the  conversion  of  the  same  by  the 
said  defendant  to  his  own  use  as  aforesaid, 
the  value  of  the  said  lot  of  land  as  secQrity 
for  the  debt  due  to  these  plaintiffs  upon  the 
mortgage  note  aforesaid  was  greatly  reduced 
and  lessened,  and  the  security  of  the  said 
mortgage  was  greatly  lessened  and  Impaired; 
and  that  said  value  and  security  was  thereby 
lessened  and  Impaired  to  the  amount  of  the 
value  of  the  said  buUdlngs,  to  wit,  to  the 
amount  of  seven  hundred  and  fifty  dollars. 

"(10)  That  by  reason  of  the  wrongful  and 
unlawful  actions  of  the  defendant  as  afore- 
said In  dissevering  and  removing  the  said 
buildings  and  building  materials  attached  to 
and  forming  part  of  the  said  lot  of  land,  and 
in  converting  the  same  to  his  own  use,  the 
mortgage  sectuity  of  the  said  plaintiffs  upon 
the  said  lands  was  lessened  and  Impaired  to 
the  amount  of  seven  hundred  and  fifty  dol- 
lars, and  that  plaintiffs  have  no  other  securi- 
ty from  which  they  can  realize  the  said  sum, 
and  have  no  other  security  from  which  they 
can  realize  any  part  of  said  sum,  and  that 
same  cannot  be  realized  from  the  estate  of  the 
said  R.  W.  Draffln,  which  Is  utterly  Insolvent; 
and  the  plaintiffs  therefore  allege  that,  by 
reason  of  the  said  wrongful  acts  and  conver- 
sions of  property  by  the  said  defendant,  these 
plaintiffs  have  suffered  damage  In  the  sum 
of  seven  hundred  and  fifty  dollars.  Where- 
fore the  plaintiffs  pray  Judgment  against  the 
said  defendant  for  the  said  sum  of  seven  huD- 
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dred  and  fifty  dollars  damagw  aaffered  u 
aforesaid,  and  for  the  coata  and  dlabnrae- 
mukta  of  tbla  action." 

Qroonds  of  AppeaL 

**Ci}  Tbat  Ua  bonor,  the  prealdlng  judge, 
ened  In  oTeiTuUng  tbe  defendant's  oral  de- 
murrer that  the '  conytlalnt  did  not  state  a 
canae  of  actton.  In  that  It  showed  upon  Its 
f&ce  that  the  plaintiffs  had  no  title  to,  or 
were  In  actual  or  constmctlre  poasesBlon  of, 
the  premlaea  from  which  the  bulldlDss  were 
alleged  to  have  been  removed,  but,  on  the 
contrary,  Bhowed  that  the  title  was  In  the  de- 
fendant, and  that  he  waa  In  the  posaeaalon 
of  the  premlsea,  at  the  time  of  tbe  remoTal, 
«fl  the  owner  thereof. 

"(2)  Tbat  bla  bmor  erred  In  charging  tbe 
Jnxy  that.  In  estimating  damages,  reference 
should  be  bad  to  the  value  of  tbe  property 
with  the  buUdlngs-tbereon,  and  Its  value  after 
the  removal  of  the  bnUdlngs  therefrom. 

"(8)  That  his  bonor  erred  In  refusing  td 
cbarge  the  Jury  tbat  by  'aecurlty/  in  this  Inr 
stance  is  meant  the  thing  m<»^tgaged. 

"(4)  That  bis  honor  erred  In  refusing  to 
charge  the  Jury  that,  la  conddeiing  whether 
the  security  hod  been  impaired,  relation 
should  be  had  to  the  condition  and  value  of 
tbe  inemlses  at  tbe  time  the  mortga^  was 
given. 

"(5)  Tliat  bla  honor  wred  In  charging  tbe 
jnxy  that  It  needn't  concern  them  who  built 
or  paid  for  the  dwelling  bouses  In  question, 
or  whether  they  were  on  the  premises  when 
the  mortgage  was  executed,  but  that  they 
should  Inquire  whether,  at  any  time  before 
the  foreclosure  sale,  tbe  buUdlnga  were  on 
the  mortgaged  land,  and  were  removed  by  tbe 
defendant  without  the  consent  of  the  plain- 
tiffs. 

"(6)  Because  his  bonw  erred  in  that  he  held. 
In  act,  tbat  the  defendant  bad  not  tbe  right, 
while  yet  in  the  posaeaalon  of  the  premises, 
and  owning  the  fee  thereto,  to  remove  there- 
from improvements  erected  at  his  own  ex- 
pense, and  without  Injury  to  the  freehold." 

"W.  B.  Grantham  and  E.  D.  Blakeney.  for  ap- 
pellant Bmeat  Moore,  fbr  respondents. 

McIVSB,  O.  J.  Tbe  plaintitts  ore  the  own- 
era  and  Iwlders  of  a  mortgage  on  certain 
real  estate,  executed  one  R.  W.  I>r&ffln 
on  the  30tb  of  January,  1888,  to  secure  the 
payment  of  a  note  for  97,000.  On  tbe  4th 
day  of  July,  1891,  the  said  Draffln  conveyed 
tbe  mmrtgaged  premises  to  the  defendant 
her^;  and  after  the  death  of  said  Draf- 
fln, to  wit,  on  the  30th  day  of  October,  18U3, 
the  plaintifCs  commenced  an  action  agalnat 
Us  heirs  at  law  tor  a  foreclraure  of  said 
mortgage,  to  which  action  the  defendant 
bereln  waa  made  a  party  defendant.  In  tbat 
action  the  plaintiffs  obtained  a  judgment  of 
^oredosore  on  the  5tb  day  of  November, 
1804,  and  under  that  judgment  the  mort- 
gaged premises  were  ordered  to  be  sold,  and 


were  woU  on  the  3d  December,  1804,  for  a 
sum  InsufDclent  to  paj  the  mortgage  debt, 
the  deficiency  lai^ly  exceeding  the  damages 
claimed  in  this  action.  In  the  meantime,  to 
wit,  on  the  20th  of  November,  1801,  tbe  de- 
fendant, after  due  notice  of  the  judgment 
of  foreclosure,  but  before  the  sale,  removed 
from  the  mortgaged  premises  two  small 
dwelling  bouses  which  bad  been  erected 
thereon,  of  the  value  of  9750,  as  alleged  in 
the  complaint,  and  the  object  of  this  action 
Is  to  recover  damages  for  the  Injury  done 
to  the  mortgagees,  in  impairing  tbe  value 
of  their  lien  by  tbe  removal  of  tbe  buildings 
covered  by  said  lien.  The  foregoing  facts 
are  set  out  in  the  complaint  much  more  fully 
and  in  detail  than  it  bos  been  deemed  nec- 
«ttary  to  state  them  here,  inasmuch  aa  a 
copy  of  tbe  c<miplaint  abould  be  embraced 
In  the  r^rt  of  this  case.  At  the  hearing 
of  the  case,  which  came  on  for  trial  before 
bis  honor,  judge  Benet,  and  a  jury,  the  de- 
fendant demurred  to  the  complaint  upon  the 
ground  that  It  did  not  state  facts  sufficient 
to  constitnte  a  cause  of  action,  "In  that  It 
showed  upoa  its  face  that  plsintlffa  had  no 
tltie,  and  were  not  In  [wssesslon  of  the 
premises  from  which  tbe  building  were 
alleged  to  have  been  removed,  but,  on  the 
contrary,  showed  that  tbe  title  to  the  said 
premises  was  in  the  defendant,,  and  that  he 
was  In  the  itossesidon  thereof,  at  the  time  of 
the  removal  of  the  buildings,  as  tbe  pur- 
chaser from  the  mortgagor."  Tbe  circuit 
judge  overruled  the  demurrer,  and  the  poiv 
ties  proceeded  to  offer  their  testimony.  Un- 
der tlie  charge  of  the  circuit  Judge,  the  Jury 
found  a  verdict  In  favor  of  the  plaintiffs  for 
$loa  The  def^idont  appeals  upon  the  sev- 
eral grounds  set  out  In  the  record,  which 
need  not  be  repeated  here,  as  they  should  ap- 
pear In  the  report  of  the  caaeu 

The  first  question  presented,  which  is,  in 
fact,  the  main  question  In  the  cose,  is  wbeth- 
<n>  tbe  circuit  Judge  erred  in  overruling  the 
demurrer.  While  it  Is  very  easy  to  under- 
stand that  where,  as  In  this  state,  a  mort- 
gage is  regarded  as  nothing  more  than  a  se- 
curity for  the  payment  of  a  debt,  and  not 
as  a  ctmveyance  of  tbe  legal  title,  nor  the 
possesion  nor  the  rii^t  of  possesslim,  a 
mortgagee  could  not  maintain  an  action  for 
a  trespass  upon  the  mortgaged  premises 
committed  either  by  the  mortgagor  or  hy 
a  third  person,  yet  the  Inquiry  still  remains 
whether  the  legal  rights  of  a  mortgagee  are 
not  such  that.  If  Invaded,  he  would  not  have 
a  cause  of  action  for  the  redress  of  any  in- 
jury which  may  be  done  to  such  rights  either 
by  the  mortgagor  or  a  stnuiger.  What,  then, 
are  tbe  legal  rights  of  the  mortgagee?  In 
Anneiy  v.  De  Saussure^  12  S.  at  page 
517,  Wlllard,  a  J.,  uses  this  language  in 
speaking  of  the  rights  of  tbe  mortgagee:  "It 
Is  true  that  he  does  not  bold  the  legal  title 
to  the  land,  where  the  mortgagor  remains 
In  possession,  but  he  holds  the  lien  or  se- 
curity on  the  land  by  a  legal  titta.  SImona 
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T.  Bryce,  10  S.  O.  854.  It  Is  erroDeoQfl  to 
suppose  that  a  mortgagee  holds  only  an  eq- 
uitable title  to  hla  secority."  That  case  also 
recognlzea  and  afllrms  the  doctrine  that 
where  ImproTements,  which  become  a  part 
of  the  freehold,  are  put  upon  the  mort- 
gaged premises,  either  by  the  mortgagor  or 
a  purchaser  from  him,  such  ImproTcments 
become  subject  to  the  Uen  of  the  mortgage, 
and  constitute  a  part  of  the  security  for  the 
mortgage  debt;  and  the  same  doctrine  was 
again  recognized  when  the  case  came  again 
before  the  court  See  17  S.  a  394.  Now,  If 
this  be  so,  then  the  buildings  alleged  to  have 
been  removed  from  the  mortgaged  premises 
by  the  defendant,  even  If  put  there  by  falm, 
constitute  a  part  of  the  security  for  the 
mortgage  debt;  and  tf  such  security  was 
damaged  or  Impaired,  as  allied  In  the  com- 
plaint, by  the  removal  of  the  buildings,  then, 
'  clearly,  the  legal  rights  of  the  plaintiffs  have 
been  Invaded  by  the  defendant,  and,  If  so, 
the  plaintlfts  have  a  cause  of  action  for  the 
damages  thus  done  to  their  legal  rights.  It 
Is  not  denied  In  the  argument  of  counsel  for 
appellant  that,  If  the  buildings  had  remained 
upon  the  mortgaged  premises,  they  would 
have  passed  to  the  purchaser  at  the  fore- 
closure sale.  Why  V  Because  they  were 
fixtures,  which  had  become  part  of  the  free- 
hold (Held  V.  Kirk,  12  Rich.  Law.  54),  and 
thus  subject  to  the  lien  of  the  mortgage.  If 
%o,  then  the  security  afforded  by  such  lien 
was  impaired,  to  the  extent  of  the  value 
which  such  buildings  Imparted  to  the  mort- 
gaged premises;  and  If  the  plaintiffs  suf- 
fered any  loss  or  damage  thereby,  as  is  al- 
leged In  the  complaint,  it  is  dlttteuit  to  see  why 
the  person  who  caused  such  a  loss  or  dam- 
age should  not  be  responsible  therefor.  In 
section  519  of  Pomeroy  on  Remedies,  at 
page  555,  It  is  said:  "The  cause  of  action, 
therefore,  must  always  consist  of  two  fac- 
tors: (1)  The  plaintiff's  primary  right,  and 
the  defendant's  corresponding  primary  duty, 
whatever  be  the  subject  to  which  they  re- 
late,—person,  property,  character,  or  con- 
tract; and  (2)  the  delict  or  wrongful  act  or 
omission  of  the  defendant,  by  which  the 
primary  right  and  duty  have  been  violated." 
This  doctrine  has  been  repeatedly  recognized 
In  this  state  since  the  adoption  of  the  Code 
of  Procedure.  See  Hayes  v.  Cllnkscales,  9 
S.  C.  at  page  453;  Chalmers  v.  Glenn,  18  S. 
C.  471;  Suber  v.  Gbaudler,  Id.  S30;  and  many 
other  cases. 

In  this  case  the  primary  right  of  the  plain- 
tiffs was  to  subject  the  mortgaged  premises. 
Including  the  buildings  In  question,  to  the 
payment  of  the  debt  secured  by  the  mort- 
gage; and  the  delict  or  wrongful  act  of  the 
defendant  was  the  Impairment  of  the  se- 
curity afforded  by  the  mortgage,  by  the  re- 
moval of  the  buildings  constituting  a  part  of 
the  security  held  by  the  plaintiffs.  If,  then, 
the  allegations  of  the  complaint  he  accepted 
as  true,— as  they  must  be,  under  the  de- 
murrer,—the  plaintlfts  have  stated  a  com-  I 


plete  cause  of  action  against  Uie  defendant 
While,  therefore.  It  Is  true,  aa  has  been  stat- 
ed, that  this  is  a  novel  action.  In  this  stat^ 
at  least.  Its  novelty  constitutes  no  snffident 
objection  to  Its  maintenance,  provided  it  Is 
shown  (as  It  has  been)  that,  upon  wen-set- 
tled principles,  such  an  action  is  maintaina- 
ble. But  while  there  does  not  appear  to  be 
any  authority  lo  this  state  i^n  the  qnestlini 
involved,  yet  cases  are  to  be  found  In  other 
states  holding  the  same  view  ar  to  the  na- 
ture and  effect  of  a  mortgage  of  real  estate 
which  prevails  here,  which  fully  sustain  an 
action  like  the  present  one.  In  Lavenson  v. 
Soap  Co.,  80  CaL  245,  22  Pac.  184^  it  was  hdd 
that  a  mortgagee,  after  he  has  foredoBed  Us 
mortgage  and  ascertained  what  deficiency  re- 
mains due  him,  may  maintain  an  acUon  to 
recover  damages  against  a  person  who 'has 
Impaired  the  valueof  the  securMy  afforded  by 
his  mortgage  by  recovering  fixtures  from  the 
mortgaged  premises.  In  the  notes  of  that 
case,  as  reported  In  13  Am.  St  Rep.  147,  sev- 
eral cases  are  collected,  notably  the  case  of 
Van  Pelt  v.  McGraw,  4  N.  Y.  UO,  which  to 
characterized  as  the  leading  case  upon  the 
subject  &U  of  which  hold  the  same  doctrine. 
There  can  be  no  doubt  therefore,  that  there 
was  no  error  on  the  part  of  the  circuit  judge 
In  overruling  the  demurrer. 

All  the  other  exceptions  are  practically  dis- 
posed of  by  what  has  already  been  said, 
unless  It  be  as  to  the  measure  of  the  dam- 
ages. As  to  that  the  judge  charged.  In  con- 
formity with  plaintiffs'  sixth  request,  as  fol- 
lows: "Tliat  the  measure  of  the  damages 
which  the  mortgagee  may  recover  In  such  a 
case  Is  the  amount  of  the  loss  which  he  has 
suffered  by  the  Injury  of  his  security,  caused 
by  the  act  of  the  defendant  In  removing 
from  the  mortgaged  premises  any  building 
or  other  permanent  improvement  thereon. 
That  the  amount  of  loss  Is  to  be  ascertained. 
In  such  cases,  by  finding  the  difference  be- 
tween the  value  of  the  land  with  the  build- 
ings thereon,  and  Its  value  after  the  re- 
moval of  the  buildings;  and  that  the  mort- 
gagee Is  entitled  to  recover  the  amount  bo 
ascertained.  If  the  same  Is  not  In  excess  of 
the  balance  due  upon  the  mortga^  debt 
after  applying  the  remaining  mortgajfed 
property."  This  Instruction  was  clearly  un- 
exceptionable; for  if,  as  has  been  shown, 
the  buildings,  when  erected  upon  the  land 
mortgaged, — whether  built  by  the  mortgagor 
or  by  his  grantee,  the  defendant— at  once 
became  a  part  of  the  mortgaged  premises, 
and  as  such  a  part  of  the  security  for  the 
payment  of  the  mortgage,  then,  of  course, 
the  loss  or  damage  done  to  the  plaintiffs  by 
the  removal  of  the  buildings  was  the  dimin- 
ished value  of  the  real  estate  caused  by  such 
removal;  and,  If  such  loss  did  not  exceed 
the  balance  due  on  the  mortgage  debt  after 
exhausting  the  mortgaged  premises  remain- 
ing, the  plaintiffs  were  entitled  to  recover 
the  same. 

As  to  the  third  exception.  It  may  be  said. 
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In  Justice  to  the  circuit  }u6ge,  that  he  did 
Dot  refuse  to  charge  defendant's  second  re- 
quest, "that  by  *securlty,'  In  this  instance, 
ts  meant  the  thing  mortgaged,"  but,  on  the 
contrary,  he  did  chaise  that  request,  with 
an  explanation  as  to  the  meaning  of  the 
terms  used.  The  Judgment  of  this  court  is 
that  the  judgment  of  the  drcnlt  court 
■fflnnodL 

(4e  s.  a  wo 

J.  A.  COATBS  ft  SONS,  Limited,  t.  EABLT. 

(Supreme  Court  of  Sontb  CaroUua.    March  17, 
1896.) 

Sals— Urdbb— SnmoiEKCT— BriDSKCB  to  Vart. 

1.  Plaintiff  sent  defendant  a  sample  cacd 
eontainiuf  7  laii;e  and  26  Bmall  neediest  aocinn- 
paaied  by  a  drcular  with  full  explaDBtionB,  and 
an  order  blank  for  "needle  cards,  with  a  blanlc 
space  for  the  number  wanted  before  it,  and  for 
each  size  of  needle  following  it  Defendant 
pUced  "6  M."  In  the  space  before  it  and  "1  M." 
ID  the  blank  apace  for  each  of  three  different 
sises,  and  "2  M."  in  that  for  another  siise.  No 
fraud  on  the  part  of  {dalutiff  was  shown.  Held 
an  Older  free  from  ambiguity  for  &,000  needle 
cards  and  not  6,000  needles. 

2.  Where  a  Toidor  sent  an  unambiguous  ol- 
der blaok  for  "needle  cards,"  with  a  tpvx  left 
blank  for  the  number  wanted,  and  the  Tendee 
filled  in  the  space  with  "6  M.''  and  the  rendor 
delivered  5,000  cards,  it  was  proper,  in  an  action 
for  their  price,  tc  exclude  evidence  that  the 
Tendee  intended  to  order  6,000  needles,  imtead 
of  cards. 

3.  Where  an  order  for  6,000  cards  of  needles 
was  unambiguous,  eTidence  that  it  was  cos- 
tonuirr  to  order  by  the  thousand,  and  not  by  the 
card.  In  the  abaence  of  fraud,  is  inadmissible. 

4.  Where  goods  are  delivered  accordioc  to 
an  order  for  their  purchase,  an  offer  by  the  buy- 
er to  letnm  does  not  constitute  a  resdasbn. 

Appeal  from  common  pleas  drcnlt  court  of 
Darlington  county;  Norton,  Judge. 

Action  by  J.  A  Coates  &  Sons,  Limited, 
against  B.  A.  Early  for  the  price  of  goods 
■old  and  delivered.  From  a  Judgment  for 
idiintiff,  defendant  appeals.  Affirmed. 

Woods  A  Spain,  for  i^nwUant  B<^  ft 
Brown,  for  respondent 

POPB,  J.  This  cause  came  on  to  be  heard 
before  Judge  Nortra  and  a  Jury  at  the  Oc- 
tober, 18&4,  term  of  the  court  of  common 
pleas  for  Darlington  county,  in'  this  state. 
The  Terdlct  of  the  jury  was  for  the  plaintiff 
and,  after  entry  thereto  of  the  Judgment,  the 
defendant  appealed  to  this  court  on  numer- 
ous grounds.  Preparatory  to  their  consid- 
eration by  OS,  a  statement  of  the  facts  un- 
derlying the  controversy  Is  deemed  proper. 
The  plaintiff  Is  a  corporation  under  the  laws 
of  the  Bt&te  of  New  York,  and,  as  such.  Is 
engaged  in  the  manufacture  for  sale  of  nee- 
dles, pins,  etc.,  and  has  been  so  engaged 
about  6  years.  The  defendant  Is  a  merchant 
of  26  years'  escperlence,  located  about  six 
mDeB  out  tttm  the  town  of  Darlington,  In 
the  state  of  South  Carolina.  Some  time  in  the 
early  part  of  the  year  1893,  the  plaintiff  sent, 
l>y  mail,  to  the  defendant,  a  sample  copy  of 
ae«dle  cards,  together  with  a  circular  letter 
T.248JE.na8— 20 


which  fully  described  the  goods,  and  stated 
the  price,— three  cents  per  card,  and  also,  at 
the  same  time.  Inclosed  a  blank  order  blank 
for  the  defendant  to  fill  in,  sign,  and  return 
to  the  plaintiff  If  he  desired  to  order  the 
goods.  The  following  Is  a  c<H>y  of  the  sam- 
ple copy  of  needle  cards,  wIUl  Manfcs  filled 
by  defendant: 

"J.  A  Coates  &  Sona,  Limited  (Department 
A),  Needle  Manufacturers,  New  York  City. 
"Please  put  up  for  us  and  ship  by  the 
cheapest  way  6  M.  Owl  Brand  needle  cards, 
with  our  advertisement  printed  in  space  be- 
low the  goods,  for  that  purpose,  <m  each  card, 
In  the  foUowlng  sizes: 

lU.  IH.  IH.  IH. 
"BkarpcT  T  TT  lA.  5^   BvtWMSib  tA. 

*YlMM  mlto  7oar  advirtlSHaent  la  thte  vpaM. 

From  M  from 
date  if  bill:  1<.  Tm 
<l.'7*  

B.  A.  Karlr, 
(SigDHtur^  of  PlriD.) 
Tui>art»igton.C.fl., 


B.  A.  Barly. 
QvLltechwl, 
aaano  k  Lanbw. 
Karljr'B  Crow  Boada. 


This  card  waa  sent  by  the  defendant  to  the 
Idalntiff  on  the  29th  of  AprU,  18»3.  The  de- 
fendant retained  the  sample  card  and  drcu- 
lar letter  which,  plaintiff  bad  sent  to  him 
In  the  first  instance.  On  the  17th  day  ot 
July,  18M3,  the  plaintiff,  haying  mannfactui^  . 
ed  the  goods,  and  had  printed  the  5,U00  Owl 
Brand  needle  cards,  to  each  of  which  cards 
were  attached  7  large  needles  for  darning, 
wool  work,  etc.,  and  also  a  paper  of  needles 
containing  26  hand-sewing  needles,  and  on 
each  card  was  printed  the  advertisement  of 
the  defendant,  as  designated  in  his  order, 
forwarded  the  same  by  steamship  to  the  de- 
fendant, and  by  the  earns  mail  sent  forward 
an  account  therefor,  amounting  to  $150. 
When  the  defendant  received  the  goods  at 
his  place  of  business,  he  would  not  open 
the  two  boxes  In  which  they  were  shipped, 
but  stowed  them  away  in  his  warehouse,  re- 
fusing to  pay  for  the  same,  alleging  that  be 
had  only  intended  to  oraer  5,000  needles, 
whereas  the  plaintiff  had  sent  blm  25  times 
that  quantity.  Hence  the  suit  The  plain- 
tiff, at  the  trial,  offered  testimony  to  the  ef- 
fect that  the  defendant  and  its  ofScers  had 
never  seen  each  other,  but  that  all  their  ar- 
rangements were  made  by  correspondence; 
that  this  Owl  Brand  needle  card,  with  nee- 
dles and  advMtisement  of  the  business  of  the 
purchaser,  was  one  of  their  special  features; 
that  the  circular  letter  fully  explained  ev- 
erything connected  with  each  card,  showing 
that  7  large  needles  and  25  small  needles 
were  sold  with  each  card,  as  attached  thereto, 
which  was  fully  explained  in  the  circular  let- 
ter; and  the  plaintiff  produced  a  copy  of 
such  circular  letter  before  the  court  which, 
it  is  admitted  in  the  case  for  appeal,  fully 
answered  all  these  allegations.  The  defend- 
ant admitted  the  receipt  of  the  goods,  and 
his  signature  to  the  order,  and  that  he  him- 
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self  flUed  out  aU  the  blanks  In  tbe  OTder,  and 
prepared  the  advertisement  printed  on  the 
cards;  but,  when  he  wished  to  prove,  by  the 
defendant  himself,  that  the  reason  he  tUd  not 
open  the  boxes  containing  the  goods  mis  be- 
cause they  represented  about  26  times  tbe 
amount  of  goods  he  had  ordered,  on  objec- 
tion, the  Judge  presiding  ruled: 

•The  circular  letter  ofladng  to  sell  needle 
cards  was  addressed  to  this  defendant,  and 
also  was  sent  a  circular  letter  Illustrating 
what  was  meant  by  needle  cards.  The  de- 
fendant then  wrote  to  the  plaintiff,  saying 
that  he  would  accept  the  terms  offered,  In  the 
circular,  and  that  he  would  take  so  many  of 
the  goods  that  were  offered  to  him  in  tlie  di^ 
cnlar.  That,  as  I  understand  it,  was  reroca- 
ble,  80  long  as  the  order  had  not  been  filled, 
and  ea  the  goods  had  not  been  shipped;  but. 
when  the  goods  were  shipped,  completing  the 
contract  between  the  defendant  and  the 
plaintiff,  then  the  contract  became  irrevo- 
cable. Mow,  the  quesUon  presented  Is  wheth- 
er the  term  'needle  cards*  is  or  is  not  of 
dubious  meaning.  That  is  the  first  question, 
as  I  understand  It,  that  Is  raised.  The  pUUn- 
■tiff,  so  for  as  tbe  tesHmoiiy  goes  now,  has 
shown  no  disposition  to  conceal  from  the  de- 
fendant what  was  meant  by  'needle  card.* 
It  la  not  disputed  that  the  goods  were  fmv 
nished,  and  that  they  compiled  with  the  sam- 
ple as  sent  It  la  not  alleged  that  each  card 
did  not  contain  what  it  was  represented  to 
contain  in  accordance  with  the  terms  of  the 
<drcular.  I  see  no  punctaation  between 
•needle*  and  'cards';  but  it  is  all,  It  seems  to 
me,  ujwn  examination  of  the  paper,  Jost  as 
clearly  expressed  to  be  an  order  for  6,000 
needle  cards.  The  next  objection,  as  I  un- 
derstand It,  is  tbat  the  order  is  rendered  am- 
biguous by  reason  of  the  designation  of  the 
kinds  of  cards  to  be  sent  On  examination  of 
the  paper.  I  do  not  see  that  the  plain  order 
above  Is  roidered  ambiguous  by  reason  of  the 
further  filling  In  of  the  kind  of  needles  to  be 
sent  Now,  it  Is  argued  that,  because  it  is 
the  custom  of  merchants  to  order  needles  by 
the  thousand,  therefore,  the  order  Is  rendered 
amblgmms.  But  It  is  compete  to  order 
needles  by  the  dozen  or  by  the  thousand,  or 
in  any  other  way  that  parties  choose  to  or- 
der them;  and,  when  there  is  a  specific  con- 
tract, then  that  specific  contract  will  vary 
any  custom,  and  it  Is  binding  on  the  parties 
that  make  the  special  contract  Mr.  Woods: 
As  I  undeEStood  your  honor's  ruling,  you 
mean  that  we  could  not  Introduce  any  evi- 
dence to  change  that  contract  at  all  The 
Court:  No,  sir;  I  think  not  Mr.  Woods:  As 
I  further  understood  your  honor,  we  could 
not  submit  under  your  honor's  ruling,  the 
question  as  to  whether  there  was  a  meeting 
of  the  minds  of  the  parties.  The  Court:  No, 
sir;  under  the  testimony,  so  far  as  developed 
In  any  of  the  Issues,  you  could  not  submit 
that  question  to  the  Jury.  Mr.  Woods:  Would 
your  honor  Instruct  the  Jury  to  find  a  verdict? 
The  Court:  If  you  adndt  the  &cts  as  stated 


now,  I  would  instruct  them.  Mr.  Woods:  I 
prc^wse  to  undertake  to  prove,  by  Mr.  Early, 
in  the  first  place,  that  this  paper  having  been 
sent  to  him,  he  filled  it  out  In  this  nanner, 
supposing  that  he  was  ordering,  In  tbe  usual 
custom  of  merchants,  6,000  needles.  1  pro- 
pose to  show,  by  Mr.  Early,  further,  that  the 
paper  appearing  on  its  face  that  was  an  am- 
biguity on  it;  that  he  understood  that  the 
cards  referred  to  the  advertlsemoit  attached 
to  the  needles  in  some  shape;  that  the  paper 
was  rendered  ambiguous,  not  only  by  the  lan- 
guage used  In  respect  to  tbe  quantity  and  tbe 
cards,  but  that  tbe  cards  referred  to  the  ad- 
vertisement and  not  to  the  quantliy;  and 
that  was  how  he  understood  the  contract  I 
propose,  further,  to  undertake  to  show.  In 
connection  with  the  contract  and  to  argue  to 
tbe  Jury,  that  the  words,  for  that  purpose,' 
inserted  in  this  cimtract  have  no  meaning 
whatevw.  1  prc^MMe,  further,  to  show  that 
the  word  Vairds*  is  not  a  word  of  art  as  used 
among  merchants  hi  business;  but  when 
th^  order  needles,  they  order  by  the  thou- 
sand, as  going  to  throw  light  on  the  question 
of  bow  Mr.  Early  understood  this  contract 
and  the  contract  uixui  which  his  mind  met 
with  these  other  parties.  1  proposed,  f  urtlier, 
to  show  by  this  witness,  if  I  could,  and  by 
others,  first  what  he  ordhiarlly  bought,  and 
what  was  the  largest  amount  of  needles  be 
ever  bought,  as  throwing  light  on  the  question 
of  the  mistake.  I  proposed  to  show  by  oth«r 
witnesses  what  merchants  usually  bought. 
The  Court:  If  that  Is  the  testimony  that 
you  meant  to  offer,  I  would  Instract  the  Jnrr, 
If  they  believed  the  testimony  of  tbe  plaintUE, 
to  find  a  verdict  for  the  plaintiff."  Mr. 
Woods  then  formally  offered  a  witness.  Mr. 
Early,  to  prove  the  largest  quantity  of 
needles  ever  purchased  by  him.  On  objec- 
tion, It  was  declared  liux>mpetent  Excei)tlon 
noted.  He  then  offered  to  prove  a  tenda  of 
the  goods  by  defendant  to  plaintiff.  Objected 
to.  Objection  sust^ed.  Exception  noted. 

After  the  Judge's  charge,  wtaer^  he  di- 
rected the  Jury,  if  tbe^  believed  plaintiff's 
witnesses,  to  find  a  verdict  for  $160,  with  in- 
terest thereon  from  October  6.  1883,  wldcli 
allowed  30  days  from  date  of  bllL  'The  Jury 
found  for  lilalntiff  debt  and  Interest  After 
entry  of  Judgment  thereon,  defendant  ap- 
pealed to  this  court  on  grounds  as  follows: 
"(1)  That  bis  honor,  Judge  Norton,  erred  In 
refusing  to  allow  this  defendant  to  testify  as 
to  how  he  nndorstood  the  order  for  the  needles 
in  question,  and  to  show  to  the  court  and 
Jury  that  bis  misunderstanding  was  reason- 
able and  nature  Tbat  his  hwor  erred 
In  excluding  the  testimony  of  the  defendant 
which  was  offered  to  show  that  many  times 
as  many  needles  were  shipped  to  him  as  be  In- 
tended to  order  and  supposed  he  was  ordering. 
Inasmuch  as  his  supposition  was  reasonable, 
and  his  construction  of  the  order  was  most 
natural,  both  from  the  manner  of  Its  wwding 
and  according  to  the  custom  which  univer- 
sally prevailed  In  wderlng  such  goods.  (3) 
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His  honor  erred  In  excluding  the  testimony 
offered  to  show  the  unvarying  custom,  pre- 
vailing among  mercbants.  In  ordering  needies, 
as  bearing  upon  the  manifestly  reasonable 
onderstandlng  and  Intention  of  the  defend- 
ant when  he  ordered  the  goods.  (4)  His  hon- 
or Bhquld  have  held  that,  if  the  defendant,  in 
signing  the  order  for  the  needles.  Intended  to 
order  5,000  needles,  but  made  a  mistake, 
which  was  reasonable,  and  was  induced  so  to 
do  by  the  form  of  the  proposed  order  sent 
him  by  the  platntUf,  he  would  he  allowed  to 
explain  such  mistake.  It  being  a  question  for 
the  Jury  as  to  the  existence  and  reasonable- 
ness of  Bach  mistake,  and  erred  In  not  so 
holding.  (5)  That  his  honor  should  have  ad- 
mitted the  testimony  proposed  as  to  the  mis- 
take and  the  unvarying  custom  of  merchants, 
and  left  it  to  the  jury  to  determine,  as  a  ques- 
tion of  fact,  whether  a  contract  was  for  the 
purchase  and  sale  of  5,000  needles  or  5,000 
cards  of  needles,  or  whether  the  defendant 
might  not  consider  the  contract  rescinded,  and 
refuse  to  enforce  the  same.  (6)  That  his  hod- 
or  erred  In  holding  that  the  order  was  In  no 
respect  ambiguous,  and  in  excluding  oral  tes- 
timony ofiTered  to  explain  It,  and  how  it  was 
understood  by  the  defendant,  whereas  the  or- 
der was  ambiguous  in  various  particulars,  as 
appears  upon  its  face.  (7)  His  honor  erred 
In  excluding  the  testimony  of  the  defendant 
offered  to  show  that  a  tender  back  of  the 
goods  had  been  made  to  the  plaintiff,  tbas 
excluding  him  from  showing  a  rescission  of 
the  order,  and  his  good  faith  in  the  premises. 
<S)  His  honor  should  have  held  that  an  hon- 
est, reasonable  mistake  of  the  defendant  in 
Binning  and  sending  the  order,  arising  either 
from  the  form  of  the  proposed  order  sent 
him,  or  from  the  expressions  therein  import- 
ing the  usual  custom  of  merchants,  or  from 
any  ambiguity  upon  the  tacB  of  the  order, 
prevented  the  formation  of  a  contract,  and 
the  defendant  could  not  be  compelled  to 
comply  with  the  demands  o;  tbe  plaintiff; 
and  he  erred  In  not  admitting  testimony  to 
that  end,  and  instructing  the  Jury  according- 
ly, and  In  Instruetlng  the  Jury  to  find  Interest 
from  30  days  after  September  6,  1893.  (9) 
hih  honor  refused  to  allow  the  defendant  to 
make  any  proof  whatever  that  he  had  made  a 
reasonable  and  honest  mistake  in  signing  and 
sending  to  the  plaintiff  a  most  ingeniously  de- 
vised order  for  25  times  as  many  goods  as  he 
wanted  or  intended  to  purchase,  and  one 
which  was  on  its  face  ambiguous,  and  de- 
sig:ned  and  calculated  to  deceive  and  that  he 
erred  in  so  doing." 

We  have  taken  the  pains  to  reproduce.  In 
Juxtaposition,  tbe  rulings  of  the  circuit  Judge 
and  tbe  exceptions  of  appellant  to  such  rul- 
ings, for  it  is  believed  that,  being  thus  pre- 
sented and  considered.  It  will  be  readily  seen 
who  Is  in  error.  We  frankly  admit  that  the 
rulings  of  his  honor  in  rejecting  tbe  testi- 
mony offered  here,  in  the  light  of  the  admit- 
ted facts  of  this  cause,  suggest  themselves  to 
as  as  entirely  proper.    It  was  not  pretended 
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that  there  was  any  contract  between  these 
parties,  except  that  in  writing,  fully  disclosed 
by  the  plaintiff.  The  defendant  (appellant) 
seeks  an  escape  from  his  predicament  by 
showing  that  he  made  a  mistake;  that  he 
conceived  he  was  ordering  5,000  needles, 
when  he  was  really,  in  writing,  directing  the 
plaintiff  to  send  him  a  much  largef  quantity. 
He  seeks  to  bring  forward  what  he  Intended 
to  order,  rather  than  what  he  did  order.  He 
seeks  to  show  that  his  habit,  and  that  of  other 
merchants  similarly  circumstanced  as  him- 
self, was  to  order  needles  themselves,  and  not 
cards  whereon  certain  quantities  of  needles 
should  be  attached.  He  seeks  to  show  that, 
on  accomit  of  ambiguities  In  the  contract  it- 
self, he  was  entitled  to  Introduce  such  testi- 
mony, and  he  seel^  to  show  that  he  endeav- 
ored to  rescind  the  contract  after  the  deliv- 
ery by  the  plaintiff  of  the  goods  to  him  ta 
accordance  with  the  contract.  The  circuit 
Judge  very  properly  held  that.  Inasmuch  as 
the  contract  was  in  writing,  the  law  devolved 
the  duly  of  Its  construction  ujran  him,  and 
not  upon  the  jury.  AsblU  v.  Asbill,  24  S.  C. 
359.  So,  too,  as  to  a  mistake  by  defendant; 
it  being  nowhere  contended  that  the  plaintiff 
participated  therein.  On  the  contrary,  it  was 
in  evidence  that  the  plaintlfl  made  no  mis- 
take. We  do  not  see,  under  our  decisions, 
that  it  was  competent  for  the  defendant  to  in- 
troduce any  testimony  as  to  his  said  mistake. 
As  was  said  by  Chancellor  Harper  In  Gil- 
christ V.  Martin,  Bailey,  Eq.  494:  "The  no- 
tion of  a  mistake  seems  to  me  to  Involve  the 
having  been  misled  by  dome  false  appear' 
ances.  It  a  man  ^>ontaneously  take  up  an 
erroneous  Impression,  not  from  any  deceptive 
evidence,  but  merely  from  the  suggestion  of 
his  own  mind,  this  can  hardly  be  called  a  mis- 
take." In  the  case  at  bar,  the  defendant  was 
furnished  by  the  plaintiff  with  the  papers 
themselves  tliat  finally  were  acted  upon  by 
the  defendant,  in  the  absence  of  plaintiff. 
No  fraud,  concealment,  or  misrepresentation 
was  made  or  pretended  to  be  made  by  the 
plaintiff.  The  defendant,  ta  full  exercise  of 
his  faculties,  acted  of  his  own  volition.  ID 
such  a  case,  when  he  complains,  it  seems  to 
us  that  Chancellor  Dargan's  words,  as  written 
In  Murrel  v.  Murrel,^  2  Strob.  B3q.  154,  are 
very  applicable:  "A  party  fully  competent 
to  protect  himself,  under  no  disability,  ad- 
vised as  to  all  the  circumstances  by  which  he 
may  be  saved  in  liis  rights,  or  in  a  position 
where  he  might,  by  due  diligence,  be  so  ad- 
vised, not  overreached  by  fraud,  concealment; 
or  misrepresentation,  nor  tbe  victim  of  a  mis- 
take against  which  prudence  might  have 
guarded,  has  no  right  to  call  upon  courts  of 
Justice  to  protect  him  against  the  consequen- 
ces of  his  own  carelessness." 

From  general  observations,  let  us  descend 
to  particulars.  The  first  exception  cannot  be 
sustained  because  it  was  not  competent  for 
the  defendant  to  testify  as  to  his  understand- 
ing of  the  order  he  gave.  His  order  was  in 
writing,  signed  by  himself.    He  was  bound 
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by  Its  terms.  It  would  be  a  ead  day  for  the 
rights  of  tbe  people  if  each  party  to  a  writ- 
ten agreemient  could  give  his  understanding 
of  what  was  so  written.  As  to  the  second 
tixceptioD,  it  cannot  be  sustained;  for  a  party 
has  no  right  to  testify  as  to  what  his  In- 
tention in  writing  and  signing  a  contract 
was.  This  intent  m^ist  be  deduced  from  the 
words  of  his  contract.  As  to  the  third  ex- 
ception, it  cannot  be  sustained,  for  the  tes- 
timony of  a  custom  among  merchants  in 
mafcing  contracts  for  needles  lias  no  con- 
nection with  a  contract  on  Uiat  subject  com- 
plete in  all  Its  parts.  As  to  the  fourth  excep- 
tion, It  cannot  be  sustained;  for  it  was  tn  no 
wise  pertinent  to  the  Issue  of  this  action 
whether  the  alleged  mistake  of  plaintiff  was 
reasonable  or  unreasonable.  The  plaintiff  bad 
no  connection  with  such  alleged  mistake.  He 
neither  caused  It,  nor  did  he  participate  In  it 
As  to  the  sixth  exception,  we  cannot  see  that 
there  was  any  ambiguity  here.  The  contract, 
the  letter  of  plaintiff,  and  the  sample  card 
were  contemporaneous,  and  were  on  the  same 
transaction.  With  the  light  furnished  by 
them,  tbere  was  no  ambiguity  in  the  contract, 
certainly,  for  the  admission  of  such' testimony 
fts  was  offered  here.  As  to  the  seventh  ex- 
ception, we  can  see  no  error;  for  of  what 
avail  could  it  be  to  the  defendant  to  offer 
testimony  of  an  offer  on  his  part  to  return 
the  goods  after  the  contract  had  been  com- 
pleted? As  to  the  eighth  exception,  we  must 
overrule  it;  for,  as  before  said,  it  made  no 
difference  whether  the  alleged  mistake  of  de- 
fendant was  honest  and  reasonable.  It  was 
not  caused  by  any  fraud,  concealment,  or  mis- 
representation of  the  plaintiff,  and  the  de- 
fendant had  the  means  in  bis  power  to  avoid 
any  mistake.  As  to  the  ninth  exception.  It 
must  be  overruled,  for  the  reasons  already 
advanced.  It  is  the  Judgment  of  this  court 
that  tbe  judgment  of  the  dienit  ooort  be  af- 
flnned. 
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WILLOUGHBY  et  a1.  v.  NORTHBASTBRN 
E.  00. 

(Suprane  Court  of  Sonth  Carolina.    March  23, 

-1896.) 

Caknot  or  Vendb— Time  or  NoTioa-OKODXDfr^- 
Motion — Estoppel — DiacasTioN  or  Coukt. 

1.  Const  art.  6,  S  2,  directs  that  tbe  general 
assembly  sball  pass  tbe  neoessarT  laws  for 
change  of  venue  apon  a  proper  sbowfog,  sapport- 
ed  bf  affidavit  that  a  fair  and  impartial  trial  can- 
not be  bad  in  tbe  county  where  such  trial  was 
commenced.  Rev.  St.  ^  2246,  which  la  in  com- 
pliance with  the  constitutional  provlBion,  pro- 
vides that  notice  of  application  for  change  of 
venue  must  be  made  upon  20  days'  notice.  Code 
Civ.  Proc  8  147,  rubd.  2,  provides  that  the  court 
may  change  the  place  or  trial  "when  there  ia 
reason  to  believe  that  an  impartial  trial  cannot 
be  had  therein,"  but  makes  no  provision  that  the 
motion  therefor  sball  be  upon  affidavits.  Sec- 
tion 403  fixes  4  days*  notice  of  all  motions.  Beld 
that,  as  said  section  147  dora  not  meet  the  re- 
quirements of  the  constitution,  a  motion  for 
diange  of  venue  on  tbe  ground  that  an  impar- 
tial trial  cannot  be  bad  in  tbe  county  where  the 


action  is  brought  Is  governed  by  said  section  2240, 
and  therefore  20  days'  notice  mast  be  given. 

Z  As  Code  Civ.  Proc.  S  403.  fixes  4  days' 
notice  of  all  motioua,  a  motion  under  section  147, 
subd.  3.  for  cliange  of  venue,  on  the  ground  that 
the  convenience  of  witnesses  and  tne  ends  of 
Justice  will  be  thereby  promoted,  may  be  made 
upon  4  days'  aotice,  though  Rev.  St  6  2246.  also 
relating  to  change  of  venue,  provides  that  20 
days*  notice  of  motion  shall  be  given  to  the  ad- 
verse party.   Mclver,  O.  J.,  dissentbig. 

3.  As  Code  Civ.  Proc.  I  147.  anbd.  8,  pro- 
vides for  change  of  venue  when  tbe  convenience 
of  witnesses  and  the  ends  of  Justice  wilt  be  there- 
by'promoted,  it  was  not  error  to  order  a  change 
in  an  action  wherein  juries  twice  failed  to  agree, 
and  It  appears  that  the  litigation  will  be  soonest 
terminated,  and  the  ends  or  justice  he  promoted, 
by  sending  the  case  for  trial  to  another  conntr, 
though  the  county  where  the  action  was  brntiant 
would  be  more  conveniently  reached  by  a  majori- 
ty of  the  witnesses. 

4.  A  party  bringing  an  action  In  a  certain 
oonnty  Is  noi  afterwards  estopped  from  moving 
for  change  of  venue  to  another  county. 

Appeal  from  common  pleas  circuit  court 
of  Williamsburg  county;  D.  A.  Townsend, 
Judge. 

Action  by  Ella  P.  Wllloughby  and  another 
against  the  Northeastern  Railroad  Company. 
From  a  Judgment  granting  a  change  of  venue, 
defendant  appeals.  Affirmed. 

Thoa.  M.  aniand  and  Tbeo.  G.  Barker,  for 
appellant  lia  B.  Jones,  for  respondenta. 

POPE,  J.  This  action  was  commenced  In 
the  court  of  common  pleas  for  Williamsborg 
county,  in  this  state,  on  the  23d  day  of  July, 
1S89,  by  tlm  service  of  the  summons  and  com- 
plaint on  th^  defendant  whose  answer  was 
served  on  plaintiffs  on  the  8th  day  of  August. 
1889.  The  case  was  docketed  for  trial  on  tbe 
13th  August,  1889.  It  came  on  for  trial  at 
the  February  term  of  the  court,  in  the  year 
1802,  and  resulted  in  a  mistrial;  the  Jury 
having  failed  to  agree.  It  next  came  on  for 
trial  on  November  4,  1893,  when  a  mistrial 
was  ordered;  the  Jury,  a  second  time,  hav- 
ing failed  to  agree  on  a  verdict.  On  the  20tb 
day  of  October.  1894,  the  following  notice 
waa  served  by  plaintiffs  on  defendant:  "No- 
tice of  motion  to  change  venue:  To  Thomas 
M.  Oilland  and  Theo.  G.  Barker.  Attorneya 
for  Defendant:  Yon  will  please  take  notice 
that  the  plaintiffs  will  move  the  Honorable 
D.  A.  Townsend.  presiding  Judge  at  Kings- 
tree,  In  the  county  aforesaid,  on  Wednesday, 
the  24th  day  of  October,  Inat.  at  10  o'clock 
a.  m.,  or  as  soon  thereafter  as  counsel  can 
be  heard,  for  an  order  to  change  the  place  of 
trial  of  tbe  above-stated  case  from  tbe  court 
of  common  pleas  for  tbe  county  of  Wllllamft- 
burg  to  the  court  of  common  pleaa  for  the 
county  of  Florence,  or  to  such  other  county 
as  his  honor  may.  In  his  discretion,  designates 
Said  motion  wlU  be  made  upon  tbe  pleddings 
and  record  in  this  case,  and  apon  affidavits 
of  which  copies  are  herewith  served  upon 
yon,  and  upon  such  other  affidavits  of  the 
like  tenure  as  may  hereafter  be  served  npon 
you.  This  motion  is  made  pursuant  to  sec- 
tlfflk  147  of  the  Code  of  ClvU  Procedure  and 
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apoB  the  foUowing  grounds:  (1)  Because 
there  Is  reason  to  believe  that  an  Im partial 
trial  cannot  be  had  in  this  case  in  the  coun- 
ty of  WllliamsDurg;  <2)  because  the  con- 
venience of  witnesses  and  the  ends  of  Ju»- 
Uce  would  be  promoted  by  the  change.  B. 
Dozler  &  Ira  B.  Jones,  PlatntlffB'  AttomeTS." 
On  the  26th  day  of  October,  Judge  Town- 
send,  as  presiding  judge,  while  holding  the 
term  of  the  court  of  common  pleas  fpr  Wil- 
liamsburg county  which  began  on  the  24th 
day  of  October,  1894,  heard  this  motion. 
Defendant's  attorneys  first  moved  to  strike  out 
the  first  ground  for  the  change  of  place  of 
trial  on  account  of  .plaintiffs'  belief  that  they 
could  not  obtain  a  fair  and  Impartial  trial  of 
their  action  In  Williamsburg  county,  giving 
as  the  reason  therefor  that  20  days'  notice 
had  not  been  given  to  the  defendant.  The 
circuit  Judge  declined  to  sustain  this  motion 
of  defendant,  alleging  that  section  147  of  the 
Code  embraced  this  as  one  of  the  grounds 
for  ft  change  of  trial,  and  that  section  403  of 
the  Code  fixed  4  days  as  the  time  which 
most  be  observed  in  such  notices.  To  this 
ruling  of  the  circuit  judge  the  defendant  ex- 
cepted. Olid  renews  such  exception  here. 
We  will  now  consider  this  exception. 

The  powers  of  the  constitution  ratified  in 
April.  1868,  in  section  2  of  article  5,  directed 
that  "the  general  assembly  should  pass  the 
necessary  laws  for  the  change  of  venue  In  all 
cases,  civil  and  criminal,  over  which  the  dr- 
ctdt  court  have  original  Jurisdiction,  npon  a 
proper  showing,  supported  by  affidavit,  that 
a  fair  waA  impartial  trial  cannot  be  had  In 
the  county  where  such  trial  or  prosecution 
was  commenced."  Accordingly,  In  Septem- 
ber, 1868,  the  general  assembly  enacted  a 
law  embodying  the  requirements  of  the  con- 
stitution as  found  In  section  2,  art.  5  (see  14 
St  at  Large,  84),  and  the  terms  of  this  act  In 
Its  entirety,  and  incorporated  in  our  Civil 
Statute  Laws,  at  section  2246.  Under  these 
acts,  notice  of  such  motion  most  be  made 
during  term  time,  and  upon  20  days*  notice 
of  such  application  to  the  adverse  party. 
But  subdivision  2  of  section  147  of  our  Code 
of  Civil  Procedure  provides  tbat  the  court 
may  change  the  place  of  trial  "when  there  Is 
reason  to  believe  that  an  impartial  trial  can- 
not be  had  therein."  It  is  curious,  but  true, 
tbat  in  tlUe  4  of  the  Code  of  Civil  Procedure, 
beginning  with  section  144,  and  ending  with 
section  147,  there  occurs  no  provision  that 
tbe  change  of  place  of  trial  shall  be  upon 
affidavit,  as  required  by  the  constitution.  Such 
being  the  case,  snbdlvlslon  2  of  section  147  of 
tbe  Code  of  Civil  Procedure  cannot  be  said 
to  fill  the  requirement  of  the  constitution, 
which  was  mandatory,  that  the  same  sfaall 
be  made  on  affidavit,  and  that  the  general 
assembly  shall  so  provide.  Under  this  view 
of  this  phase  of  the  appeal,  it  seems  that  the 
drcnit  Judge  was  In  error,  and  shonld  have 
granted  the  motion  of  defendant  to  exclude 
from  plalntllTs'  motion  the  right  to  a  change 
of  venue  because  a  fair  and  impartial  trial 


cannot  be  had  In  WHlIamsburg  county;  and, 
of  course,  the  original  act  of  18CS,  with  all 
its  incidents,  still  controls.  We  will  now  dUh 
pose  of  the  other  exceptions  In  their  order. 

Both  Bides  to  the  contention  then  submit- 
ted affidavits,  relating  to  the  convenience  of 
witnesses  and  ends  of  Justice  being  promoted 
by  the  change  of  place  of  trial.  Subdivision 
3  of  section  147  of  our  Code  of  Civil  Proced- 
ure allows  a  circuit  Judge  to  change  the 
place  of  trial  "when  the  convenience  of  wit- 
nesses and  the  ends  of  parties  will  be  pro 
moted  by  the  change."  And  the  circuit  judge 
snstalned  the  change  applied  for  on  this 
ground  also.  Was  it  error  so  to  hold?  The 
appellant  here  contends  that  it  was.  on  the 
following  grounds:  First  Tbe  notice  of 
plaintiffs  shonld  have  been  for  20  days,  and 
not  4  days,  for  the  proposed  motion.  We  can- 
not so  hold  as  to  the  first  and  third  subdivi- 
sions of  sectlm  147  of  the  Code  of  Civil  Pro- 
cedure, for  section  403  of  such  Code  express- 
ly fixes  4  days'  notice  of  all  motions.  Sec- 
ond. Because,  so  far  as  the  convenience  of 
witnesses  was  concerned,  the  showing  by 
affidavits  made  It  to  appear- that  more  wit- 
nesses In  number,  of  bc^  plaintiffs  and  de* 
fendant  were  more  convoiiently  located  as 
to  Klngstree,  the  county  seat  of  Williams- 
burg connty,  than  to  Florence  O.  H.,  the  coun- 
ty seat  of  Florence.  Appellant  has,  inad- 
vertently no  doubt  suffered  to  escape  him 
that  subdivision  3  of  section  147  relates  not 
only  to  tbe  convenloice  of  witnesses,  but  al- 
so to  the  ends  of  Justice,  being  promoted  by 
this  change  in  the  place  of  trlaL  We  may  re- 
mark at  this  point  that  If  we  bad  tbe  right 
to  express  an  opinion,  we  can  very  wd]  un- 
derstand how  the  circuit  Judge  was  Impress- 
ed with  the  view  tbat  the  ends  of  Justice 
would  be  promoted  by  this  change  In  the 
place  of  trial  from  Willlamsbarg  county  to 
Florence  county.  The  defendant  railroad  ran 
through  both  of  said  counties.  There  had 
been  already  long  delays  in  the  trial  ot  this 
action.  It  was  begun  In  1889,  and  this  mo- 
tion was  made  In  1894.  Two  efforts  had  proved 
abortive  to  procure  a  verdict  from  Juries  in 
Williamsburg  county.  lU-advlsed  articles, 
on  each  side  of  the  controversy,  had  appeared 
in  the  county  newspapers;  even  making  ref- 
erence to  political  differences.  Is  there  to  be 
no  end  to  a  litigation?  Effort  after  effort 
has  failed  In  Williamsburg.  What  more  nat- 
ural, then,  than  to  send  the  cause  to  trial 
away  from  all  these  surroundings?  In  what 
we  say.  It  is  desired  to  emphasise  the  fact  that 
we  do  not  lack  In  sympathy  for  the  people 
of  Williamsburg  whenever  any  attack  shall 
be  made  upon  them.  We  do  not  understand 
any  attack  Is  made  upon  them.  They  are  a 
brave,  generous,  upright  people.  Ttils  Is  not 
their  lawsuit  An  appeal  has  been  made  by 
other  parties  to  this  suit  either  directly  or 
by  thdr  respective  friends,  to  popular  feel- 
ing, outside  the  channel  of  the  law,  but  this 
lawsuit  should  have  been  settled  In  the  court 
We  do  not  perceive  that  the  drcnit  Judge 


Digitized  by  Google 


BIO 


24  SOUTHEASTERN  REPORTER. 


(S.  c. 


has  said  which  side  to  this  controTerBy  was 
to  blame  therefor.  If  any  blame  was  to  be 
found  with  either.  Frequently,  both  sides  to 
a  quarrel,  before  it  Is  ended,  are  to  blame. 
Justice  ia  Dot  to  be  attained  by  any  such 
methods.  So,  therefore,  we  venture  to  say 
this  much.  But,  as  we  understand  our  duty 
under  the  laws  of  our  country,  no  expression 
so  far  as  rendering  a  decision  on  the  facts 
of  a  law  case  can  be  had  from  this  court. 
Both  the  constitution  and  the  statutes  forbid 
It.  Our  decisions  uphold  such  riews  even  on 
motion  for  a  change  of  place  of  trial.  Gower 
V.  Thomson,  6  S.  O.  313;  Parker  v.  Grimes, 
9  S.  C.  284.  There  Is  no  question  of  law  here 
iDTolved.  Our  recent  case  of  Uts^  t.  Rail- 
road Co.,  38  S.  C.  399,  17  S.  B.  141,  ts  de- 
cisive of  the  jurisdiction  of  the  circuit  judge 
to  pass  the  order.  If  be  became  satisfied  from 
the  showing  that  his  judicial  discretion 
should  BO  act  We  overmle,  therefor^  this 
ground  of  appeal 

The  seventh  ground  of  a^ieal  Is  OTerruled 
for  the  reasons  just  given. 

The  eiffhth  ground  of  appeal  st^gests  that 
the  plalntiflfa,  having  brought  this  action  in 
Williamsburg  county,  having  named  said 
county  as  the  proper  county  for  trial,  hav- 
ing joined  Issue  therein,  and  gone  to  trial  in 
said  county,  are  estopped  from  moving  to 
change  the  place  of  the  trial  to  another  coun- 
ty. We  cannot  take  this  view  of  the  law. 
The  statute  flies  no  time  at  *hlch  the  mo- 
tion to  change  the  place  of  trial  shall  be 
made.  It  only  provides  for  such  a  change 
when  certain  facts  are  made  to  appear  to 
the  satisfaction  of  the  circuit  judge.  The 
law,  then,  being  silent,  we  cannot  say  that  It 
intended  to  say  anything. 

Lastly,  it  Is  suggested  that  the  circuit  judge 
did  not  exercise  a  legal  discretion.  We  do 
not  so  view  the  order  made.  '  The  circuit 
judge  Is  clothed  by  law  with  this  power  to 
change  the  place  of  trial  in  certain  cases. 
One  of  these  cases  was  alleged  in  the  motlcm. 
He  has  decided  that  question  under  this  grant 
of  power. 

It  follows,  therefore,  that  we  must  afl3rm 
the  order  appealed  from,  except  that  we  over- 
rule one  gTonnd  upon  which  it  was  based,— 
the  right  to  change  the  place  of  trial  because 
a  fair  and  Impartial  trial  cannot  be  had  in 
Williamsburg  county  without  the  20  days' 
notice  of  such  motion  having  been  given  by 
plalntifFs  to  the  adverse  party.  It  Is  the 
judgment  of  this  court  that  the  order  ap- 
pealed from  be  affirmed. 

GARY,  J.  (concurring).  The  main  question 
raised  by  the  appellant  Is  that  of  jurlBdlctlbn. 
Whatever  right  the  appellant  may  have  had 
to  object  to  the  jurisdiction  of  the  court  to 
entertain  the  motion  was  waived  when  It  In- 
troduced affidavits  in  its  behalf,  and  contest- 
ed  the  motion  on  Its  merits.  Smith  v.  Walker 
(S.  C.)  21  S.  E.  249;  Oliver  v.  Fowler,  22  S.  C. 
540.  The  other  questions  Involved  are  those 
of  fact,  which  In  such  cases  as  this  are  not  or- 


dinarily the  subject  of  review  by  this  court 
I  therefore  concur  Id  the  opinion  of  Mr.  Jus- 
tice POPE. 

McIVER,  O.  J^  I  dissent,  because  I  do  not 
think  that  the  circuit  jndffe  bad  any  power 
to  hear  the  motloii,  except  iqKm  20  days'  juh 
tlce. 

(«  S.  C.  »6) 

HUNT  et  oL  T.  NOLEN  et  aL* 
(Supreme  Court  of  South  Canillna.   Uardi  24, 

Tbust  Deed  —  Constrdctiox  —  Bbbaoe  'or  Wab- 

BAItTT— l&BASCRE  OP  DaHAOBS. 

1.  A  deed  recited  that  the  conveyance  was  in 
trust  for  D.  daring  her  life,  and  at  her  death  to 
be  held  in  trust  for  her  hcBbaod  during  his  life, 
Bhould  be  survive  her,  free  from  his  debts,  and 
at  his  death  to  be  equally  divided  among  all  D.'s 
children,  and  that  D.  should  have  full  control  of 
the  land,  rents,  and  profits,  to  use  as  she  deemed 
bes^for  her  sole  benefit,  free  from  all  control 
whatsoever;  the  trustee  'Ho  have  and  to  hold  the 
said  premises  'n  trust  during  the  term  of  the  joint 
lives  of  said  D.  and"  her  husband,  "during  their 
natural  lives,  then  to  go  absolutely  to  the  chil- 
(li-en  of  the  said  D.  absolutely,  share  and  share 
alike."   Held,  that  D.'s  children  took  a  fee  title. 

2,  The  measure  of  damages  for  breach  of 
warraaty  by  failure  of  the  tttte  to  a  part  of  the 
land  is  the  value  of  sach  part  with  interest  fram 
the  delivery  of  the  deed. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  James  Aldrich, 
Judge. 

Action  by  AmoDda  O.  Hunt  and  Marie 
Hunt  against  W.  R.  NoleD  to  foreclose  a 
mortgage,  to  which  J.  F.  Cleveland  was 
made  a  party  defendant  pending  the  action. 
From  a  judgment  In  favor  of  plalntiiEa  for 
part  only  of  the  amount  claimed,  plaintiffs 
and  defendant  Nolen  appeal.  Reversed. 

Bomar  &  Simpson,  for  plaintUFB.  Ralph 
K.  Carson  and  Duncan  &  Sanders,  for  de* 
fendants. 

GARY,  J.  This  action  was  commenced  1^ 
the  plaintiffs  agaiiist  the  defendant  Nolen 
to  foreclose  a  mortgage  given  for  part  of 
the  purchase  money  of  the  land  described  In 
the  complaint  J.  F.  Cleveland  was  after- 
wards made  a  party  defendant  as  will  here- 
inafter appear.  On  the  15th  day  of  July, 
1889,  the  plaintiffs  executed  and  delivered  to 
the  defendant  Nolen  a  deed  of  conveyance 
of  200  acres  of  land  on  Fair  Forest  creek,  in 
the  county  and  state  aforesaid,  with  the  nsual 
covenants  of  warranty.  The  purchase  mon- 
ey of  the  said  tract  of  land  was  $4,500,  of 
which  sum  $2,500  was  paid  in  cash,  and 
the  credit  portion,  $2,000,  was  secured  by 
the  bond  of  Nolen  and  a  mortgage  on  the 
premises  sold  to  him.  The  bond  is  dated 
the  IQth  of  July,  1889.  and  ts  conditioned 
for  the  payment  of  the  said  sum  of  $2,000 
on  or  by  Ist  of  January,  1890,  with  interest 
from  Its  date  at  the  rate  of  10  i>er  cent  per 
annum.  On  the  13th  of  Janifary,  1890.  No- 
len paid  $1,400,  and  has  since  refused  to 
make  any  further  payment,  on  the  ground 

1  For  opinion  oa  rehearing^'aee  24  S.  E.  513. 
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that  thera  la  a  defect  In  the  tlfle.  ta  the  ex- 
tent of  30^  acres,  of  which  he  has  never 
had  pOBsesBion,  but  that  the  iKNBBesslon  Is 
In  a  third  parly,  holding  by  a  valid,  snb- 
slstlng  title  In  fee.  The  defendant  Nolen 
contends  that  the  loss  of  this  portion  of 
the  land  not  only  sattsfiee  the  balance  due 
upon  the  bond  and  mortgage,  but  has  also 
damaged  him  In  the  sum  of  $1,000:  The 
issues  were  referred  to  the  master,  wbo  re- 
ported upon  the  same  The  case  was  heard 
upon  exceptions  to  this  report  1^  his  honor, 
Judge  Fraser,  who,  after  deciding  certain 
issues,  recommitted  the  case  to  the  master 
to  take  further  testimony.  A  motion  was 
made  before  bis  honor.  Judge  Wallace,  to 
amend  the  complaint  by  making  Dr.  J.  F. 
Cleveland  a  party  defendant  to  the  action, 
which  motion  mm  refused.  His  honor, 
Judge  Izlar,  after  recommitting  the  case  to 
the  master  for  the  third  time,  rendered  a 
decree  In  the  case.  Both  parUes  appealed 
from  the  aforesaid  (Oder  and  decree.  On 
the  27th  of  December  the  supreme  court 
filed  Its  opinion,  wherein  It  was  directed 
that  Dr.  J.  F.  Cleveland  be  made  a  party 
defendant,  and  tiiat  the  case  be  remanded 
to  the  circuit  court  for  a  reconsideration  of 
the  questions  involved.  See  Hunt  v.  Molen, 
40  S.  a.  284, 18  &  E.  m  The  original  com- 
plaint was  amended,  and  Dr.  J.  F.  Cleve- 
land made  a  party  defendant  Dr.  Cleve- 
land's anstrer  alleges  that  be  Is  in  posses- 
sion of  a  part  of  the  land  covered  by  the 
deed  of  the  plaintiffs  to  the  defendant  No- 
ten,  and  that  he' la  the  owner  in  fee  thereof, 
and  also  that  he  has  title  by  adverse  pos- 
session; states  the  sources  of  hla  titie;  and 
insists  that  the  plaintiffs,  and  those  through 
whom  they  claim,  are  estopped  by  laches 
from  claiming  the  land.  Plaintiffs  Inters 
posed  an  oral  demurrer  to  the  answer  of 
the  defendant  Nolm,  and  the  demurrer  was 
applicable  to  the  answer  of  the  defendant 
Cleveland.  The  demurrer  was  overruled 
for  the  TMiBons  stated  in  the  decree  of  the 
circuit  Judge. 

It  iu>pears  that  H.  H.  Thomson,  the  father 
of  W.  W.  Thomson,  through  whom  the 
plaintiffs  claim,  at  one  time  owned  386  acres 
of  land  on  Fair  Forest  creek,  the  larger  por- 
tion of  which  was  on  the  west  side  of  the 
road.  In  1852  H.  H.  Thomson  conveyed  to 
one  J,  V.  Wilson,  In  fee  simple,  about  50 
acres  of  said  land.  This  parcel  has  come 
on  down,  by  regular  chain  of  titie,  to  M.  L. 
Trimmer,  who  now  owns  it.  In  February, 
1863,  B.  H.  Thomson,  In  consideration  of 
$600,  conveyed  to  "Dr.  Wm.  C.  Bennett,  as 
trustee  of  Mrs.  Oynthla  Dupreest,  a  certain 
tract  of  land  *  *  *  on  the  waters  of  Fair 
Forest  creek,  *  •  •  bounded  as  follows 
[Then  follows  a  description  of  the  lines  and 
abutments],  containing  50  acres,  more  or 
less.  *  *  *  To  have  and  to  hold,  all  and 
singular,  the  said  tract  of  land,  to  the  said 
Dr.  Wm.  C.  Bennett^  as  trustee,  in  trust 
always,  and  for  the  uses  and  purposes  here- 


inafter expressed  and  declared.  That  Is  to 
say.  In  trust  for  the  us^  behoof,  and  ben- 
efit of  Mrs.  Oynthla  Dupreest,  for  and  dur- 
ing the  term  of  her  natural  life;  to  permit 
her,  the  said  Mrs.  Cynthia  Dupreest,  at  her 
good  will  and  pleasure^  tiie  same  rec^vlng 
and  enjoying,  ^l  and  Angular,  the  rents, 
profits,  and  increase,  and  interest  thereof 
during  the  term  of  her  natural  life,  and  at 
her  death  to  be  held  In  trust  for  the  benefit 
of  her  husband,  James  Dupreest,  during  his 
natural  llfci  should  he  survive  the  said  wife, 
Oynthla  Dupreest,  free  from  all  his  debts 
or  liabilities,  of  all  kinds  whatsoever,  and 
at  his  death  to  be  equally  divided  amongst 
all  the  children  of  the  said  Cynthia  Du- 
preest And  it  Is  hereby  understood  that 
the  said  Cynthia  Dupreest  Is  to  have  full  con- 
trol of  tiie  said  land,  rents,  profits,  and 
emoluments,  to  use  and  dispose  of  the 
said  rents,  emoluments,,  and  profits  as  she 
may  deem  best,  for  her  sole  benefit  free 
from  all  control  whatsoever.  The  said  Dr. 
Wm.  C.  Bennett  as  trustee,  to  have  and  to 
bold  the  said  premises  In  trust  during  the 
term  of  the  Joint  lives  of  the  said  Cyntiiia 
Dupreest  and  James  Dupreest,  during  their 
natural  lives,  then  to  go  absolutely  to  the 
children  of  the  said  Cynthia  Dupreest  abso- 
lutely, share  and  share  alike.  And  I  do 
hereby  bind  myself,  my  heirs,  executors, 
and  administrators,  to  warrant  and  forever 
defend,  all  and  singular,  the  said  premises 
unto  the  said  trustee  as  aforesaid,  for  the 
uses  and  purposes  aforesaid,  free  from  the 
trust  claims  of  all  persons  lawfully  claim- 
ing or  to  claim  the  same,  or  any  part  there- 
of." The  land  described  In  this  deed  was 
partitioned  by  the  court  of  common  pleas 
for  said  coun^  In  1882.  The  action  for  par- 
tition was  broi^ht  by  J.  S.  B.  Thomson, 
Esq.,  as  attorney  for  the  plaintiff  In  that 
action.  The  complaint  alleged  that  the  chil- 
dren were  tenants  In  common,  and  seised  in 
fee.  All  the  children  of  Cynthia  Dupreest 
who  were  then  living,  and  their  assigns, 
were  properly  made  parties  to  said  proceed- 
ing. A  writ  In  partition  was  Issued.  The 
commissioner  appnUsed  the  land  at  $750; 
but  reported  that  It  coidd  not  be  partitioned 
in  kind  among  the  parties  in  Interest  with- 
out Injury.  The  land  was  then  sold  by  or- 
der of  court  for  partition.  In  July,  18GQ,  at 
which  sale  Dr.  J.  F.  Cleveland  and  J.  S.  B. 
Thomson  were  the  purchasers.  Mr.  Thom- 
son assigned  his  bid  to  Dr.  Cleveland,  to 
whom  the  sheriff  duly  executed  and  deliver- 
ed a  deed,  and  the  title  to  the  land  was 
thoeafter  duly  confinned  by  the  court 
This  deed,  to  Di.  Cleveland  was.  duly  re- 
corded in  the  clerk's  office.  The  386  acres 
of  land  hereinbefore  mentioned  were  allotted 
and  assigned  to  W.  M.  Thomson  In  the  par- 
tition of  the  real  estate  of  H.  H.  Thomson, 
the  date  of  which  was  not  given,  but  his 
honor  says  it  might  have  been  between  the 
years  1853  and  1875.  Appellants'  attorneys, 
in  their  argument  state  that  it  was  In  1868. 
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We  desire  to  call  special  attention  to  the 
fact  that  886  acres,  which  tnclade  the  land 
in  dispute,  were  assigned  to  W.  W.  Thom- 
son. The  description  of  the  land  conveyed 
by  W.  W.  Thomson  to  J.  E.  Hunt  on  the 
'  28th  of  December,  1875,  to  as  foUows:  "A 
certain  tract  of  land  lying  on  the  waters  of 
Fair  Forest  creek,  and  containing  two  hun- 
dred acres.  Said  parcel  or  tract  of  land 
hereby  sold  Is  to  be  taken  out  of  a  tract  of 
land  on  Fair  Forest  creek  which  I  own,  and 
Is  to  be  set  off  by  metes  and  bounds  ac- 
cording to  the  metes  or  bounds  of  the  orig- 
inal tract  I  own.  except  that  said  two  hun- 
dred acres  is  to  be  next  to,  but  entirely  on 
the  west  side  of,  the  main  public  road. 
The  following  are  the  courses  and  bound- 
aries of  the  land  I  own  on  the  west  side  of 
the  said  road."  (They  are  then  set  forth.) 
The  description  of  the  land  conveyed  by  J. 
H.  Hunt  to  these  plaiutlfifs  Is  the  same  as 
that  Just  mentioned,  except  the  statement, 
"Said  tract  or  parcel  of  land  being  the  same 
which  was  conveyed  to  me  by  W.  Waddy 
Thomson  on  the  28th  December,  1875."  The 
description  of  the  land  conveyed  by  the 
plaintiffs  to  Nolen  is  similar,  except  the 
statement,  "Being  the  same  land  conveyed 
to  J.  H.  Hunt  by  W.  Waddy  Thomson  28th 
December,  1875,  and  to  Amanda  C.  Hunt 
and  Marie  Hunt  by  J.  H.  Hunt  20th  Jan- 
nary,  1877."  His  honor.  Judge  Aldrich,  in 
bis  decree,  says:  "I  conclude,  and  so  hold, 
that  Cleveland's  title  is  outstanding  and 
paramount  to  that  of  defendant  Nolen  for 
the  five  undivided  eighths  in  said  thirty  and 
a  quarter  acres,  and  that  said  title,  and  his 
possession  thereunder.  Is  limited  to  the  lives 
of  the  surviving  children  of  Cynthia  Dn- 
preest;  that  his  right  to  each  child's  share 
terminates  npon  the  death  of  said  child, 
and  the  right  of  Nolen  to  each  chUd's  share 
matures— becomes  complete— upon  the  death 
of  each  child.  Having  held  that  Cleveland's 
title  to  an  undivided  portion  of  said  land  is 
restricted  to  a  life  estate  or  estates,  I  bold 
that  the  title  of  Cleveland  constitutes  a 
breach  of  the  warranty  and  covenant  of 
title,  etc.,  contained  In  the  deed  of  plaintiff 
to  Nolen,  and  that  the  damage  must  be 
measured  by  the  value  of  the  life  estates." 
His  honor  then  proceeds  to  lay  down  the 
principles  for  determining  such  valuations, 
after  which  he  decrees  foreclosure  of  the 
mortgage  for  $657.53  In  favor  of  the  plain- 
tiffs against  the  defendant  Nolen.  Numer- 
ous exceptions  were  flled  to  said  decree,  but 
the  view  which  the  court  takes  of  the 
case  renders  It  unnecessary  to  consider 
them  seriatim.  Furthermore,  none  of  the 
exceptions,  except  those  to  the  decree  of  his 
honor,  Judge  Aldrich,  are  properly  before 
the  court  for  consideration,  as  the  case  was 
remanded  for  the  purpose  of  having  a  re- 
consideration of  the  questions  Involved. 

The  first  question  for  our  consideration  Is, 
what  Interest  did  Dr.  Oleveland  acquire  by 
tb»  sberilTi  deed  of  conveyance  of  the  land 


which  had  been  conveyed  by  H.  H.  Thom- 
son to  Dr.  William  C.  Bennett  trustee?  The 
answer  to  this  question  depends  upon  a  con- 
struction of  the  deed  to  Dr.  BennetL  The 
construction  of  a  deed  necessarily  depends 
very  much  npon  the  exact  words  of  the  par- 
ticular deed.  It  is-  elementary  law  that  the 
court  should  endeavor  to  ascertain  the  In- 
tention of  the  grantor,  and  carry  It  Into 
effect,  except  in  so  far  as  It  may  contravene 
some  rule  of  law.  What,  then,  was  the  in- 
tention of  H.  H.  Thomson?  There  can  be 
no  question  that  the  grantor  Intended  that 
Mrs.  C^iithia  Dupreest  should  enjoy  the  e*- 
tate  during  her  lifetime.  There  Is  as  little 
doubt  that  he  also  intended  that  her  hus- 
band, if  he  survived  her,  should  likewise  en- 
Joy  the  estate  during  his  lifetime^  The  gran- 
tor then  says,  "and  at  his  death  to  be  equally 
divided  amongst  all  the  children  of  the  said 
Cynthia  Dupreest."  Again,  In  speaking  of 
what  should  be  done  after  the  termination, 
of  the  life  estate  he  says:  "Then  to  go  ab- 
solutely to  the  children  of  the  said  Cynthia 
Dupreest  absolutely,  share  and  share  alike." 
That  the  word  "absolutely"  is  sufficient  to 
carry  the  fee  in  a  case  like  this  is  cimclu- 
sively  shown  by  the  case  of  Fuller  v.  Miss- 
roon,  35  S.  C.  314,  14  S.  B.  714,  In  which 
Mr.  Justice  Pope  ably  reviews  the  authori- 
ties sustaining  this,  rule  of  construction,  and 
renders  It  unnecessary  for  tWs  court  to  do 
more  than  refer  to  that  case  for  Its  concln- 
sion.  It  Is,  however,  contended  by  the  cir- 
cuit Judge  that  the  word  "absolutely,"  In  this 
case,  means  "freed  and  discharged  of  the 
trust,"  and  has  no  reference  to  the  "estate" 
which  the  grantor  Intended  should  be  con- 
veyed to  the  children.  It  is  a  rule  of  con- 
struction that,  if  possible,  effect  should  be 
given  to  every  word  in  an  Instrument  of 
writing,  rather  than  to  render  any  of  them 
meaningless.  If  the  circuit  Judge  was' right 
In  his  construction,  then  there  was  no  ne- 
cessity for  the  word  "absolutely,"  as  the  deed 
showed  that  the  trustee  was  only  to  hold 
during  the  lifetime  of  Mrs.  Cynthia  Dupreest 
and  her  husband,  and  there  was  nothing  for 
him  to  do  after  that  time.  Another  strong 
circumstance  Is  that  when  the  grantor  re- 
ferred to  a  "life  estate"  his  words  were  plain 
and  unequivocal,  leaving  no  room  for  doubt 
We  are  therefore  satisfied  that  the  children 
took  a  fee  under  the  deed,  and  that  Dr.  Cleve- 
land now  owns  said  land  in  fee  simple. 

We  win  next  consider  whether  there  was 
a  defect  in  the  title  to  Nolen  by  the  plain- 
tiffs, constituting  a  breach  of  the  warranty. 
T^e  386  acres  of  land,  which.  It  seems,  lie  on 
both  sides  of  the  public  road,  were  assigned 
to  W.  W.  Thomson  In  the  partition  of  the 
real  estate  of  H.  H.  Thomson,  but  after  the 
50  acres  sold  to  J.  W.  Wilson,  how  owned 
by  M.  L.  Trimmer,  and  the  60  acres  sold 
tp  Dr.  Bennett,  trustee,  had  been  conveyed 
by  H.  H.  Thomson.  Both  these  tracts  lie  on 
the  west  side  of  the  road.  The  deed  from 
W.  W.  Thomson  to  J.  H.  Hunt  called  tot 


Digitized  by  Google 


s.  a) 


BEASLET  e.  SWINTON. 


813 


200  acres  on  tlie  **weBt"  Edde  of  Ute  road,  not 
200  acres  "more  or  lesa."  W.  W.  Tbomson 
did  QOt  sell  all  the  land  on  tbe  west  side  of 
tbe  road,  bat  described  how  the  200  acres 
were  to  be  carved  out  of  the  tract  on  that 
side  of  the  road.  Not  only  did  W.  W.  Thom- 
son sell  just  200  acres,  but  the  deed  stipu- 
lated that  it.  was  to  be  carved  out  next  to 
the  road.  Dr.  Cleveland's  land  Is  not  next 
to  the  nad.  It  does  not  apiKar  that  W.  W. 
Thomson  has  ever  made  any  claim  either  to 
the  tract  sold  to  Wilson  or  Dr.  Bennett.  It 
does  not  appear  that  the  exact  number  of 
acres  on  the  west  side  of  the  road  was 
known  when  W.  W.  Thomson  conveyed  to 
Hunt.  We  do  not  think  W,  W.  Thomson 
intended  to  convey  any  part  of  the  land 
which  had  been  conveyed  to  Bennett,  trustee, 
the  contrary,  that  the  land  belng^  200 
acres,  and  not  "more  or  less,"  and  the  stipu- 
lation that  the  200  acres  should  be  carved  out 
next  to  the  road,  show  he  intended  to  ex- 
clude the  Bennett  tract  from  the  conveyance; 
that  his  reason  for  so  doing  was  that  the 
land  on  the  west  side  of  the  road  was  about 
200  acres,  exclusive  of  the  other  two  tracts, 
and.  If  so,  then  tiiat  he  would  own  the  Ben- 
nett tract,  provided  the  children  only  had  life 
estates.  It,  however,  Is  shown  by  actual 
survey  that  the  land  conveyed  to  J.  H.  Hunt 
only  pontains  a  fraction  over  169  acres.  We 
therefore  bold  that  there  was  a  defect,  in  the 
title  to  Noloi,  coutitntlns  a  breach  of  the 
warranty. 

Having  found  that  there  was  a  breach  of 
the  warranty',  the  next  question  Is  as  to  the 
amount  of  damages  sustained.  The  measure 
of  damages  will  be  found  by  calculating  the 
valae  of  30^  acies,  with  Interest  thereon  from 
the  delivery  of  the  deed.  Aiken  v.  McDon- 
ald (S.  G.)  20  S.  B.  796,  and  authoritleB  there- 
in cited  The  calculation  shows  that  there  Is 
nothing  due  on  the  mortgage.  The  decision 
of  these  questirns  renders  it  unnecessary  to 
consider  any  other  question  In  the  case.  It 
Is  the  Jadgment  of  this  court  that  the  judg- 
ment of  the  circuit  court  be  reversed. 


<«  8.  a  tfs) 

BSA8LBT  V.  8WINTON  et  aL 

(Biqimae  Goort  of  Sonth  GaroUna.   Hardi  28, 
1886J 

Vbhimk  Aim  VnntBB  —  HisaBPRssBirrATiov  or 
Fabm— AoBHOT— Ub&sori  or  Damaobs. 

1.  One  baring  seen  an  advertisement  of  a 
farm,  publi^ed  by  an  agent  of  the  owner,  wrote 
to  a  irirad,  inclosiag  the  advertisement,  and 
askuif  for  Informa^on  regarding  the  farm,  and 
an  opmion  as  to  its  vaJae,  and,  on  receipt  of  an 
answer,  purchased  it.  In  his  answer  the  friend 
gave  some  description  of  the  place,  bat  did  not 
state  whether  or  not  the  statements  made  in  the 
adrertisement  were  true.  It  also  appeared  that 
he  had  made  arrangements  to,  and  did,  share  in 
the  commis^on  paid  by  the  vendor.  The  farm 
was  not  as  represented  in  the  advertisement, 
ffeld,  Uiat  the  porcbaBer  was  entitled  to  recover 
damages  on  a  connterdaim  in  an  action  for 
pnrdiase  money.    Mclver,  C.  J.,  dissentiog. 

2.  The  measure  of  damages  recoverable  by 


a  purchaser  for  the  misrepresentation  of  a  farm 
is  the  difference  between  the  value  of  the  furm 
in  the  condition  represented  and  its.actual  value. 

Appeal  from  conunon  pleas  circuit  court  of 
Greenville  county;  James  Aldrich,  Judge. 

Action  by  O.  G.  Beasley  against  Thomas  U 
Swlnton  and  Josephine  S.  Gnttino.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

The  correspondence  passing  between  Da-rid 
S.  Guttino  and  J.  a  Smith,  referred  to  In  the 
opinion,  la  as  follows: 

"Gharleston,  S.  C,  June  20,  1895.  Mr. 
Julius  G.  Smith,  OreenvlUe,  S.  G.:  Gan  you 
give  me  any  information  about  the  fruit  farm 
for  sale  near  Greenville?  <I  inclose  descrip- 
tion of  same  cut  out  from  one  of  the  papers. 
Give  me  your  candid  opinion  as  to  price,  and 
if  you  think  any  money  can  be  made  on  it. 
Your  early  reply  wUl  oblige.  Yours,  David  S. 
Cuttino.  N.  B.  Let  me  know  how  far  it  is 
from  Greenville,  and  how  far  from  a  railroad 
station," 

"Greenville,  S.  G.,  6-23,  "93.  Dear  Sir: 
Your  favor  at  hand.  I  want  to  make  some 
inqolriea  about  the  matter  you  write  about. 
As  soon  as  I  can  get  the  Information,  will 
write.  Hold  up  until  I  do.  Yours,  J.  G. 
Smith." 

"Greenville,  8.  G.,  June  24,  1883.  Mr.  Da- 
vid S.  Gnttino,  Gharleston,  S.  G.~Dear  Sir: 
On  looking  Into  the  circular  you  sent  me,  I 
And  the  place  you  allude  to  la  on  the  sotith 
side  of  Paris  Mountain,  about  three  miles 
north  of  this  city.  It  Is  well  laid  out  for  a 
fruit  farm.  It  Is  near  enough  to  raise  early 
vegetables  for  the  city,  such  as  peas  and 
early  tomatoes,  cantaloupes  (melons  not  much), 
celery.  The  fruits,  strawberries,  cherries, 
grapes,  will  find  sale,  or  ready  shipment. 
About  ¥200  was  cleared  on  strawberries  this 
year.  Grapes  are  almost  a  surety  each  year. 
Some  years  the  rain  causes  them  to  rot,  and 
then  the  crop  Calls  much  short  Small  fmlts, 
such  as  raspberries  and  cultivated  blackber- 
ries, can  find  ready  sale.  Peaches,  pears, 
figs,  are  a  very  uncertain  crop,  failing  every 
other  year.  This  hill  side  does  not  oftener 
than  the  lowlands.  It  has  a  fine  well  of 
very  cold  water,  and  also  a  cistern  for  water- 
ing, If  necessary.  It  does  not  connect  with 
the  aqueduct  The  place  Is  cheap,  and,  for 
any  one  who  wishes  to  make  the  cultivation 
of  the  articles  mentioned  his  aim  and  suc- 
cess, it  Is  a  good  thing.  There  Is  plenty  of 
land  for  ttmt  purpose.  I^nd  is  plenty  atMut 
It  but  there  Is  not  enough  to  make  it  a  pay- 
ing farm,  outside  of  the  things  named. 
House  and  outbuildings  are  in  good  order.  I 
know  the  party  who  Improved  and  built  It  up. 
He  paid  out,  he  claims,  twice  the  amount  he 
Is  now  asking  for  it  His  family  mnst  go 
back  to  Florida;  hence  his  sale.  I  may  be 
able  to  buy  it  for  you  at  a  few  dollars  less 
than  the  figures,  but  can't  say.  If  you  will 
give  me  your  figures  and  Instructions,  I  will 
carry  them  out,  and  it  will  cost  you  nothing, 
nnleas  I  can  purchase  for  you  at  a  less  figure 
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than  the  $2,000.  Tonrs,  Julius  C.  Smith.  P. 
8.    Come  up«  and  I  will  take  you  out." 

"Charleston,  S.  C,  June  2,  1893.  JuUus  0. 
Smith:  Buy- as  cheap  as  possible.  One  thou- 
sand cash,  balance  in  one  and  two  years. 
Close  promptly.  Some  one  after  it.  David 
S.  Cuttlno." 

"GreenvUle,  S.  C,  June  2lBt  To  David  S. 
Cattino:  Bought  How  soon  can  you  send 
one  thousand?  Answer  quick.  JuUus  C. 
Smith." 

"Greenville.  S.  0..  July  27,  1893.  Mr.  D.  S. 
Cuttlno,  Charleston,  S.  C— Dear  Sir:  Your 
telep^m  came  12:10.  Immediately  saw  the 
party,  Chapin,  and  made  him  an  offer  of  $1,- 
800,  and  I  think  he  was  in  a  fix  at  once. 
While  he  declined  to  take  the  offer,  he  put 
himself  In  the  fix  of  making  me  an  offer  of 
¥2,000,  and  if  I  would  give  that  price  he 
would  close,  while,  at  the  same  time,  Mr. 
Beasley  was  up  at  the  place  with  a  Mr.  Ra- 
venole,  from  the  City  by  the  Sea.  I  closed 
the  trade  with  him  for  the  $2,000,— fl.OOO 
cash,  balance  in  one  and  two  years,  at  seven 
per  cent,  per  annum,  interest  payable  semi- 
annually.  The  cash,  $1,000,  to  be  paid  on  bis 
giving  a  warranty  title,  subject  to  investiga- 
tion by  your  attorney.  The  papers  will  have 
to  go  to  Florida  for  signature,  and  come 
back,  and  dower  taken  there.  They  wanted 
me  to  sign  papers  for  you  to  pay  on  certain 
date,  and.  If  not  compiled  with  at  the  date, 
a  forfeit  of  $200  on  each  side,— on  theirs  if 
they  did  not  comply,  or  on  yours  if  you  did 
not.  Hence  my  reason  for  telegram,  and  I 
shall  fix  tbe  10th  of  July.  He  has  had  some 
ten  tP  fifteen  letters  from  parties  in  Charles- 
ton, TimmonsviUe,  Summervllle,  Columbia, 
Edgefield,  and  various  places,— several  parties 
asking  for  refusal  until  they  can  come  up  to 
see  it  This  Mr.  R.  Is  on  the  Savannah  and 
Charleston  R.  R.,  conductor.  Wished  it,  but 
would  make  no  offer,  and  rather  wanted  to 
wait  for  a  day  or  so.  Was  somewhat  taken 
back  wben  he  heard  me  say  to  Mr.  Beasley  I 
had  bought  It  from  Chapin.  He  so  expressed 
himself,  and  thought  tbe  party  was  trying 
to  force  him  to  buy,  by  Mr.  Ohapin's  Inform- 
ing Mr.  Beasley  he  had  sold  In  his  presence, 
and  afterwards  Mr.  Beasley  meeting  me,  and 
I  confirmed  It  I  suppose  you  want  the  title 
made  In  you.  If  not,  advise  by  telegram,  as 
the  papers  will  be  sent  to  Fla.  to  be  made  up. 
When  will  you  want  possession,  and  are  you 
coming  up  to  It  yourself?  Beasley  has  a  man 
on  It  who  Is  working  It;  on  what  terms,  I 
do  not  know.  This,  1  hope,  will  reach  you 
by  night  of  2Sth.  or  probably  29th,  a.  m.  If 
point  to  be  settled,  advise  me  about  the  title. 
If  in  your  name,  all  right;  If  in  your  wife's, 
telegraph  me,— or  any  other  person  outside  of 
yours.    Yours,  Julius  C.  Smith." 

"JuUus  C.  Smith:  Make  titles  name  Thom- 
as L.  Swinton  and  Josephine  S.  Outtlno.  Da- 
vid S.  Cutttlno." 

"Charleston.  S.  C,  June  29,  1893.  Mr.  Ju- 
lius C.  Smith,  Greenville,  S.  C. :  Your  letter 
24th.  teleeram  27tb,  and  letter  27th  Inst,  have 


been  received.  Accept  many  thanks  for  yoar 
prompt  attention  to  the  purcliase  'of  fruit 
farm.  Wired  you  this  a.  m.  to  have  title 
made  out  In  names  of  Thomas  L.  Swinton  and 
Josephine  S.  Cuttlna  Am  I  to  onderstand 
by  the  $200  forfeit  that  If  we  do  not  meet 
our  part  of  the  contract  as  to  date  fixed,  July 
10th,  we  are  to  pay  them  $200  more,  and  If 
they  fall  to  be  ready  by  that  date  they  pay 
us  the  $200,  and  have  the  privilege  of  with- 
drawing from  the  sale?  Or  is  It  that  If  we 
have  the  cash  portion,  $1,000,  at  the  date 
fixed,  and  they  not  ready  to  turn  over  the 
papers,  that  the  place  is  sold  to  us  at  $2,000, 
less  $200,  but  If  we  faU  to  have  the  $1,000 
ready  at  the  time  fixed,  we  pay  $2,200?  Let 
me  know  at  once  about  this,  and  also  if  the 
owner  is  to  draw  on  us  for  the  $1,000,  or 
are  we  to  have  the  $1,000  in  your  bands  by 
the  loth  of  July?  If  It  is  to  be  in  your 
hands,  ready  to  be  paid  to  them  on  lOth  of 
July,  I  will  draw  same  from  bank  on  Monday 
next.  If  necessary,  and  express  It  to  you  at 
once,  as  I  do  not  wish  any  loophole  for  them 
to  back  down.  I  presume,  if  we  have  the 
money  ready  on  the  fixed  date,  they  are  com- 
pelled to  turn  the  property  over  to  us.  Is 
Mr.  S.  L.  Beasley  the  owner?  I  would  like 
to  know  who  is,  so  as  to  find  out  If  he  has 
any  stock  on  band,  horses,  cows,  etc.  Do  yon 
know  if  the  buildings  are  insured?  It  not 
can  they  be,  In  Greenville,  and  at  what  rate? 
Mr.  Swinton  and  myself  are  both  coming  up. 
That  Is  our  Intention,  if  nothing  happens  to 
prevent.  We  would  like  to  have  pcMsession 
by  August  1st,  or  sooner.  We  would  like 
some  one  to  be  on  the  place  to  take  care  of  It 
until  one  of  us  went  up.  Do  you  know  what 
tbe  prospect  of  the  fruit  crop  is  this  season? 
Will  we  have  any  neighbors  near  us,  or  near- 
er than  Greenville?  Would  be  pleased  to  hear 
from  you  at  your  earliest  convenience  In  ref- 
erence to  information  desired.  Again  thank- 
ing you  for  what  you  have  done,  remain, 
yours,  truly,  David  S.  Cuttlno." 

"Greenville,  S.  C-  July  31,  1893.  Mr.  Da- 
vid S.  Cuttlno,  Charleston,  S.  C— Dear  Sir: 
You  will  please  find  inclosed  titles  for  the 
land  bought  for  you;  also  receipt  for  the'casb 
payment  of  $1,000;  the  bill  of  Haynsworth  & 
Parker  for  $^.  The  amount  of  $10  will 
cover  any  and  all  charges  I  may  have  against 
you,  making  $35  the  amount  still  due,  ail  of 
which  I  hope  you  will  find  satisfactory  and 
approved.  The  hack  will  cost  you  from  two 
to  three  dollars,  according  to  the  number  you 
may  have.  Mr.  Beasley  can  send  in  his  wag- 
on—one horae — to  carry  out  any  light  baggage 
or  bedding  you  may  have.  A  wagon— two- 
horse — can  be  had  from  one  dollar  to  one  dol- 
lar and  fifty  cents,  all  of  which  I  will  ar- 
range, if  you  win  write  me  ahead  how  many. 
The  car  of  furniture  can  be  put  where  you 
want  it,  to  unload  after  you  get  here.  There 
is  woodland  enough  to  supply  the  family,  it 
used  with  economy.  It  is  not  thick,  having 
been  cut  out  once.  The  place  Is  in  the  care 
of  Mr.  Beaal^,  and  wUl  be  onttl  t&-morrow. 
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and  tben  Mr.  Hndson  will  be  on  It  until  yoq 
come  up.  He  Is  tbe  same  man  Mr.  Beasley 
has  had  with  him  to  cultivate  the  place,  Beae- 
ley  paying  him  in  part  of  the  crop.  I  hare 
not  made  any  further  arrangement  than  to 
get  Mr.  Bessley  to  arrange  for  him  to  Btay 
mi0I  you  come,  and  then  you  can  arrange 
yourself.  The  grapes  are  ripening  now  (what 
there  Is  of  them),  and  he  Is  marketing  them, 
and  also  whatever  there  may  be  on  tbe  farm. 
When  you  come  we  shall  have  two  churches 
to  present  to  you  to  attend  and  worship  at 
The  first,  or  mother  church,  and  the  second, 
tbe  Rutherford  Street  Church.  We  are  all 
clad  to  welcome  any  additions.  Tours,  truly, 
Jtilins  C.  Smith." 
Following  Is  the  report  of  tbe  master: 
"The  master,  to  whom  this  cause  was  re- 
ferred to  take  tbe  testimony  and  report  the 
aame  to  the  court,  together  with  his  findings 
of  fact  and  conduslons  of  law,  would  re- 
spectfully report:  he  has  taken  the  testi- 
mony, and  herewith  submits  tbe  same: 

'TThls  Is  an  action  brought  to  foreclose  a 
mortgage  executed  by  the  defendants  to 
plaintiff.  The  allegations  of  tbe  complaint 
are  tbe  usual  allegations  for  this  purpose. 
The  defendants,  by  their  answer,  ad^it  the 
allegations  of  tbe  complaint,  aud  set  up,  by 
way  (rf  counterclaim,  that  tbe  notes  secured 
by  the  mortgage  soagbt  to  be  foreclosed  were 
given  by  defendants  for  the  balance  of  the 
purchase  price  of  the  land  Included  in  tbe 
mortgage;  that  the  defendants  had  purchas- 
ed the  tract  upon  tbe  faith  of  an  advertise- 
ment thereof  made  by  plaintiff,  in  which 
there  were  many  misrepresentations;  that 
defendants  submitted  tbe  advertisement  to 
Julius  C.  Smith,  who  resided  near  where  ttie 
property  was  situated.  In  tbe  ezpectatlon  that 
be  would  examine  tbe  property  and  report  to 
them;  that  he  did  so  report,  and  that,  rely- 
ing upon  bis  report,  they  purchased,  but  that 
plaintiff  bad  fraudulently  paid  said  Smith  a 
commission  for  making  tbe  sale  to  defend- 
ants, and  bad  otherwise  fraudulently  collud- 
ed with  him  to  cense  the  said  Smith  to  mis- 
represent to  defendants  the  qualities  of  tbe 
tract  and  Its  value;  that  the  place,  as  it  ac- 
ttially  was,  was  not  worth,  by  reason  of  tbe 
misrepresentations,  what  It  was  represented 
to  be  (the  sum  of  seventeen  hundred  and 
twenty  dollars).  And  defendants  ask  for 
this  amount  as  a  counterclaim  to  plaintiffs 
debt,  praying  that  they  be  given  Judgment 
against  plaintiff  for  the  excess  of  the  coun- 
terclaim over  the  notes  executed  by  them, 
and  sued  on  in  this  action.  Tbe  plaintiff, 
replying  to  the  counterclaim,  denies  tbe  alle- 
gations thereof,  and  says,  further,  that  tbe 
tract  is  reasonably  worth  the  sum  of  two 
tbonsand  dollars,  for  which  It  was  sold,  and 
that  tbe  advertisement  referred  to  by  the 
defendants  was  a  mere  overture  offered  by 
him  to  possible  purchasers,  to  catch  their  at- 
tention and  Induce  them  to  make  inquiries 
of  the  persons  to  whnn  be  directed  tbem  tag 
Information. 
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"Tbe  master  does  not  think  It  necessary  to 
repeat  in  this  report  tbe  testimony  taken,  but 
he  wlU  only  give  his  findings  of  fact  and 
conclusions  of  law.  As  findings  of  fact,  he 
finds:  (1)  That  tbe  advertisement  referred 
to  above  was  a  mere  overture  offered  by 
plaintiff,  which  it  was  not  expected  would  be 
taken  by  any  one  as  a  positive  representation 
of  the  condition  of  tbe  place.  The  defend- 
ants themselves  so  understood  it;  for  they 
sought,  as  they  admit,  a  verification  of  it, 
and  also  sougbt  for  other  Information  con- 
cerning the  place  to  be  purchased.  (2)  The 
defendants  did  not  rely  up<m  tbe  represen- 
tations contained  In  the  advertisement,  but, 
on  the  contrary,  employed  Julius  C.  Smith  as 
their  agent  to  examine  tbe  place  and  report 
to  them  upon  the  advisability  of  the  pur- 
chase: Their  agent  did  make  a  report  to 
them,  and  they  admit  that  It  was  upon  tbe 
strength  of  the  agent's  report  that  they  pur- 
chased. There  Is  no  claim  of  any  misrepre* 
sentation  being  made  by  this  agent,  but, 
even  If  made,  it  could  not  be  held  to  affect 
the  plaintiff.  (3)  The  defendants'  agent  was 
paid  by  S.  L.  Beasley,  a  son  of  the  plaintiff, 
thirty-three  and  »Vitto  dollars;  but  this,  the 
master  finds,  was  a  voluntary  payment, 
made,  without  tbe  knowledge  of  plaintiff, 
after  the  compleUtm  of  the  contract,  and  not 
made  with  any  view  to  affect  the  character 
of  tbe  report  of  tbe  agent  to  his  principals, 
the  defendants.  (4)  There  was  no  fraudulent 
collusion  by  plaintiff,  or  any  representative 
of  his  with  the  agent  of  tbe  defendants,  to 
cause  tbe  latter  to  make  a  false  report  as 
to  the  qualities  or  value  of  such  tract  The 
well-known  high  character  of  Mr.  Smith  la 
a  sufficient  refutation  of  this  assertion,  but 
there  Is,  In  any  event,  no  testimony  to  btot 
tain  sncta  view.  As  conclusions  of  law,  tbe 
master  reports:  (1)  That  the  defendants,  not 
having  relied  on  the  advertisement,  even  if 
It  be  admitted  they  had  a  right  to  do,  and 
having,  on  the  cmtrary,  relied  on  the  report 
of  th^r  own  agent,  upon  the  place  purchased 
(there  being  no  evidence  of  collusion  by  plain- 
tiff with  this  agenQ,  cannot  avail  themselves 
of  any  misrepresentations  made  In  sncb  ad- 
v«tlsement.  There  can  be  no  doubt  that  the 
place  purchased  la  w^I  worth  the  sum  given 
for  It  (2)  That  the  defendants,  having  fail- 
ed to  establish  their  counterclaim,  are  liable 
for  the  full  amount  of  the  note  sued  on,  and 
plaintiff  is  entitied  to  a  foreclosure  of  the 
mortgage.  As  a  mixed  finding  <tf  fact  and 
conduslon  of  law,  tbe  master  reports  that 
there  Is  now  due  on  the  said  note  a  <!onsld- 
erable  sum,  but,  according  to  its  terms,  tb« 
whole  will  be  due  July  1,  1805;  and,  as  a 
matter  of  convenience,  the  master  finds  that 
there  will  be  due  on  said  note  on  July  1,  1896, 
the  sum  of  f  1,144.90,  for  which  sum  and  ac- 
cruing Interest  plaintiff  Is  mtiUed  to  a  Judc^- 
ment  of  foreclosure^ 

**Bespectfully  reported, 

"D.  P.  Vemer,  Master." 
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The  trial  court  entered  the  f  (Olowbie  de- 
cree: 

"This  action  was  broaght  to  foreclose  a 
mortgage  executed  hj  the  defendants  to 
plaintiff,  and  given  to  secure  the  purchase 
money  of  the  real  estate  described  In  the 
complaint  The  defendants.  In  tbelr  answer, 
admit  the  allegations  of  the  complaint  as  to 
the  executl<m,  delivery,  etc.,  of  the  notes  and 
mortgage,  but,  by  way  of  counten^lm,  set 
np  a  demand  against  plaintiff  for  the  sum 
of  $1,720,  alleged  to  be  the,  damage  sustained 
by  defendants  In  the  purchase  of  the  afore- 
BOid  mortgaged  premises,  and  caused  by  mis- 
representations and  illegal  conduct  of  plain- 
tiff and  his  agents  as  to  the  said  real  estate, 
and  In  the  sale  thereof  by  plaintiff  to  these 
defendants.  The  action  was  referred  to  the 
master  of  Greenville  county  to  take  the  tes- 
timony and  report  the  same  to  the  court,  to- 
gether with  bis  findings  of  fact  and  con- 
clusions of  law.  The  master  has  complied 
with  the  order  of  reference,  and  all  the  tes- 
timony taken  by  him,  his  report  upon  the 
facts  and  the  law,  together  with  the  excep- 
tions of  defendants  to  said  report,  are  now 
before  me.  The  master  sustained  the  alle- 
gations of  the  complaint,  recommends  the 
dismissal  of  the  counterclaim  of  the  defend- 
ants, and  reports  that  the  judgment  should 
be  in  favor  of  plaintiff,  and  against  the  de- 
fendants, for  the  foreclosure  of  their  mort- 
gage for  the  full  amount  of  the  mortgage 
debt.  The  exceptions  of  the  defendants  are 
numerous  and  long,  question  every  finding 
of  the  master,  and  practically  reopen  the  en- 
tire case.  The  master's  conclusions  npon  the 
facts  are,  to  a  very  great  extent,  dependent 
Upon  his  decisions  of  a  few  of  the  leading 
and  controlling  Issues  in  this  controvmy. 
The  other  Issues,  of  minor  consideration, 
spring  from  these  pivotal  facts,  and  are  there- 
fore almost  entirely  dependent  up<»i  the  de- 
.clsion  of  the  main  issues.  The  master's  con- 
clusions upon  the  legal  Issues  are  predicated 
upon  his  finding  of  facta,  and,  if  he  Is  in  er- 
ror in  his  sold  findings,  bis  legal  conclusions 
are  without  foundation  and  erroneous.  I 
have  read  and  re-read  the  evidence  In  this 
case  a  number  of  times,  and  have  given  much 
thought  to  the  same,  and  I  am  compelled  to 
differ  from  the  master  npon  the  leading  is- 
sues of  fact.  While  I'  have  great  confidence 
In  the  Judgment  of  the  master,  and  would 
not  lightly  differ  with  him,  still  the  defend- 
ants have  the  right  to  appeal  from  the  master 
to  this  court,  and  it  la  my  duty  to  decide  that 
appeal  according  to  my  best  Judgment  upon 
the  testimony  and  the  law.  I  shall  not  en- 
deavor to  state  the  pleadings  or  the  report 
of  the  master  In  either  exact  or  technical 
terms,  nor  shall  I  consider  the  exceptions  of 
the  defendants  seriatim,  because  I  can  ac- 
complish all  of  these  results,  and  in  a  far 
more  satisfactory  manner,  by  considering  the 
case  de  novo,  as  it  were,  and  in  its  entirety. 
In  doing  so  I  will,  aa  I  go  along,  refer  to  the 
pleadings,  the  testimony,  and  the  findings  of 


the  master,  and  onr  differences  win  clearly 

appear. 

"On  the  1st  day  of  July,  1893,  and  for  some 
time  prior  thereto,  the  defendant  Thomas  L. 
Swlnton  resided  In  the  town  of  Beaufort,  S. 
O.,  and  the  defendsCnt  Josephine  S.  Cuttlno  re- 
sided with  her  husband,  D.  S.  Cuttlno,  hi  the 
city  of  Charleston,  S.  C.  The  plahjtiff,  C.  C. 
Beasley,  at  said  time  was  the  owner  of  the 
land  described  in  the  complaint  Some  time 
in  the  latter  part  of  1891,  plaintiff  moved  from 
said  land,  and  went  to  Florida  to  live,  as  his 
wife  was  In  delicate  health,  and  also  because 
he  had  business  Interests  In  that  state.  He 
left  the  land  in  possession  of  bis  son  and 
agent,  S.  L.  Beasley.  Plahitlff  was  anxious 
to  sell  the  land,  and  employed  one  George  H. 
Chapin,  a  real-estate  agent  and  broker,  to  sell 
the  same.  Said  Chapin;  as  agent  was  to  ad- 
vertise the  place  for  sale.  The  pUlce  was  ad- 
vertised for  some  time  prior  to  July,  liiOS. 
The  price  asked  was  $2,800,  and  Chapin  was 
to  be  paid  for  his  services.  If  sold  at  Oiese 
figures,  the  sum  of  $200.  No  sale  could  be 
made  at  said  figures,  and  plaintiff,  being  anx- 
loiis  to  sell,  made  a  new  agreement  with  said 
Chapin,  whereby  Chapin  was  to  sell  the  place 
for  $2,000;  and,  for  his  services  as  ageni, 
plaintiff  was  to  pay  him  $100.  This  compen- 
sation to  Chapin  was  dependent  upon  his  mak- 
ing a  sale  of  the  premises  at  said  price.  S.  L. 
Beasley,  the  son  of  the  plaintiff,  was  also  on 
agent  of  plaintiff,  because  he  held  the  posses- 
sion of  the  premises  for  him,  and  be  acted  as 
such  agent  In  several  Important  respects,  dut^ 
tng  said  sale.  I  think,  that  S.  L.  Beasley  act- 
ed as  such  agent  at  the  request  of  plaintiff^ 
made.  In  a  general  way,  long  before  the  sale 
to  these  defendants  was  contemplated.  That 
however.  Is  a  matter  of  small  moment  because 
he  did  act  as  such  agent,  and  plaintiff,  with 
knowledge  of  that  fact,  accepted  and  ratified 
the  acts  done  by  S.  L.  Beasley  as  his  ageni, 
and  In  this  action  he  is  trying  to  sustain  the 
acts  of  both  Chapin  and  S.  L.  Beasley  as  his 
agents  In  the  contract  sued  npon.  Both  of 
these  parties  were  the  agents  of  the  plaintiff, 
and  as  such  represented  him  In  the  sale  of  the 
premises,  as  hereinafter  described.  George  H. 
Chapin  advertised  the  land  for  sale  In  news- 
papers published  In  Boston,  Mass.,  In  Florida, 
and  In  the  cities  of  Charleston  and  Greenville, 
S.  C.  The  advertisement  which  constitutes 
one  of  the  many  controversies  in  this  action, 
was  published  in  the  News  and  Courier,  a 
well-known  dally  newspaper,  of  wide  circula- 
tion, published  in  the  city  of  Charleston,  S.  C 
The  date  of  the  publication  does  not  appear 
upon  the  face  of  the  advertisement  hut  the 
undisputed  evidence  shows  that  It  was  pah- 
llshed  prior  to  July  1,  1893,— probably  during 
the  month  of  June,  1893.  It  was  rmming  In 
the  sold  paper  in  June,  1893.  The  advertise- 
ment Is  as  follows;  'Fruit  Farm  at  Great 
Sacrifice.  Delightfully  situated,  overlooking 
the  beautiful  city  of  Greenville,  S.  C,  on  the 
Bichmond  &  Danville  Railroad,  between  At- 
lanta and  Charlotte.   1,100  feet  above  the  sea. 
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Gharmlng,  all-tbfr-year  climate.  35  acm— 15 
In  peaches,  2  in  strawberries,  sold  3,000  boie* 
past  Beason;  S,000  grapevinea,  expect  fiO,000 
pounds  tbis  season;  100  pears,  200  figs,  be- 
sides cherries,  raspberries,  quinces,  blackl>er- 
ries.  New  two-story  house,  ten  high  rooms, 
surrounded  with  plaiza;  farmhouse  with  piaz- 
za; two-story  stable;  fruit  packing  bouse, 
forty  feet;  all  In  good  repair;  aqueduct  wa- 
ter. A  good  Urtng  may  be  obtained  from  the 
fruit  Price  only  $2,000— $500  cash;  balance 
in  light  annual  payments.  Owner's  business 
in  distant  city  compels  sale.  Apply  to  S.  L. 
Beasley,  on  the  premises,  or  to  Geo.  H.  Chapln 
&  Co.,  257  Waahmsrton  SL,  Boston.*  D.  & 
Cuttlno  read  this  advertisement  in  said  news- 
paper, and  thinking  that  said  place  was  such 
a  fruit  and  vegetable  farm  as  his  wife,  Jo- 
sephine S.  CuttlDO,  and  Thomas  L«  Swlnton, 
her  nncle,  desired  to  purchase,  he  called  said 
advertisement  to  their  notice.  The  adrertlse- 
ment  caught  their  eyra;  the  place,  as  descrit)- 
ed  therein,  seemed  to  be  what  they  wanted; 
and  D.  S.  Cuttlno,  the  husband  and  nephew, 
was  appointed-  their  agent  to  look  into  the  mat- 
ter, with  a  view  to  the  purchase  of  the  [dace, 
If  found  to  be  what  the  advertisement  repre- 
sented, for  the  defendants.  D.  8.  Cuttlno  was 
acquainted  with  one  Julius  0.  Smith,  some- 
times called  In  the  evidence  'J.  C.  Smith,' 
a  business  man  residing  in  the  city  of  Oreen- 
vllle.  S.  a  D.  S.  Cuttino  and  said  J.  C.  Smith 
liad  formerly  been  friends,— old  acquaintances. 
As  the  agent  of  the  defendants,  and  at  their  re- 
quest, the  said  O.  S.  Cuttino  Inclosed  said  ad- 
vertisement In  a  letter  to  said  J.  O.  Smith,  of 
which  the  following  is  a  copy:  'Charleston,  S. 
G.,  June  20.  1893.  Mr.  Jnltus  C.  Smith. 
GreeuTiUe,  S.  C— Dear  Sir:  Can  you  give  me 
any  Information  about  the  fruit  farm  for  sale 
near  Greenville?  I  Inclose  description  of  same 
cut  out  from  one  of  the  papers.  Olve  me 
your  candid  opinion  as  to  price,  and  If  you 
think  any  money  can  be  made  on  It  Your 
early  reply  will  oblige.  Yours,  ete.,  David  3. 
Cuttino.  N.  B.  Let  me  know  how  far  It  Is 
from  Greenville,  and  how  far  from  a  railroad 
station.'  J.  C.  Smith  received  this  letter,  and 
his  answer  was:  <Greenvllle,  S.  C,  June  23. 
1893.  Dear  Sir:  Your  favor  to  band.  I  want 
to  make  some  inquiries  about  the  matter  you 
write  about.  As  soon  as  I  can  get  the  in- 
formation, will  vrrite.  Hold  up  until  I  do. 
Touts,  J.  O.  Smith.' 

"We  come  now  to  the  unpleasant  part  of 
this  case,  and,  as  it  relates  to  conduct  of  an 
equivocal  character,  to  speak  in  mild  terms,  1 
shall,  as  far  as  I  can,  let  the  actors  speak  for 
themeelres.  J.  O.  Smith  testified:  'My  con- 
nection with  this  matter  began  with  the  letter 
of  Mr.  Cuttlno  dated  June  20th,  1893.  Upon 
receipt  of  that  letter.  I  wrote  Mr.  Cuttlno  the 
postal  card  In  evidence.  I  then  went  to  see 
you3ag  Mr.  Beasley,  and  told  him  that  I  bad  a 
letter  from  a  friend  that  desired  to  purchase 
the  farm,  and  that  I  desired  to  do  what  I  did 
In  the  matter  of  the  purchase  without  any  cost 
to  talm,  as  he  bad  been  a  friend  of  long  stand- 


ing. He  said  his  fatber  had  placed  the  farm 
In  the  hands  of  Mr.  Chapln  for  sale,  and  that 
he  had  nothing  to  do  with  It  I  then  saw  Mr. 
Ciiapin,  and  told  him  very  much  the  same 
thing  I  had  to  Mr.  Beasley,  and  asked  him  if 
there  was  anything  In  It  for  me,  and  he  said, 
"Yes;  If  you  can  sell  it  to  your  friend,  I  will 
give  you  one-third  of  my  commissions." ' 
Next  J.  C.  Smith  wrote  the  followhig  letter; 
'Greenville,  S.  a,  June  24th.  1893.  Mr.  David 
S.  Cuttlno,  Charlraton,  8.  C— Dear  Sir:  On 
looking  into  the  circular  yon  sent  me,  i  find 
the  place  you  allude  to  Is  on  the  south  side  of 
Paris  Mountain,  about  three  miles  north  of  die 
city.  It  is  well  laid  out  for  a  fruit  farm.  It 
Is  near  enough  to  raise  early  vegetables  for  the 
city,  such  as  pears  and  early  tomatoes,  canta- 
loupes and  celery.  The  fruits— strawberries, 
cherries,  and  grapes— will  find  sale  on  early 
shipment  About  $200  was  cleared  on  straw- 
berries this  year.  Grapes  ate  almost  a  surety 
each  year.  Some  years  the  rain  causes  them 
to  rot  uid  then  the  crop  falls  much  short 
Small  fruit  such  as  raspberries  and  cultivated 
blackberries,  can  find  ready  sale.  Peaches, 
pears,  and  figs  are  a  very  uncertain  crop,  tail- 
ing every  other  year.  The  hillside  does  not 
oftener  than  the  lowlands.  It  has  a  fine  well 
of  cold  water,  and  also  a  cistern  for  watering, 
If  necessary.  It  does  not  connect  with  the 
aqueduct  The  place  Is  cheap,  and,  for  any 
one  who  wiahes  to  make  the  cultivation  of  the 
articles  mentioned  bis  aim  and  success,  it  Is  a 
good  thing.  There  Is  plenty  of  land  for  that 
purpose,  and  land  Is  plenty  about  it  but  tnere 
is  not  enough  to  make  It  a  paying  farm,  out- 
side of  the  things  named.  House  and  out- 
buildings are  in  good  order.  I  know  the  par- 
ty who  Improved  and  buUt  It  up.  He  paid 
out,  he  claims,  twice  the  amount  be  Is  now 
asldng  for  It  His  family  must  go  back  u» 
Florida;  hence  his  sale.  I  may  be  able  to 
buy  It  for  you  at  a  few  dollars  less  than  the 
figures,  but  I  can't  say.  If  you  will  give  me 
your  figures  and  instructions,  I  will  carry 
them  out  ai^d  it  will  cost  you  nothing,  unless 
I  can  purchase  for  you  at  a  less  figure  than 
$2,000.  Come  up,  and  I  will  take  you  out 
Yours,  Julius  C.  Smith.*  Mr.  Smith  did  not 
£0  upon  the  premises,  and  only  knew  the 
place  In  a  general  way.  The  information  giv- 
en Mr.  Cuttino  was  obtained  from  Mr.  S.  L. 
Beasley,  in  so  far  as  that  Inforniation  consist- 
ed of  specific  facts.  He  was  the  party  of 
whom  he  made  the  'inquiries.'  After  the  let- 
ter had  been  sent,  J.  C.  Smith  received  the 
following  note  from  George  H.  Cliapin: 
'GreenviUe,  S.  a,  June  24th,  1893.  J.  a 
Smith,  Bsq.— Dear  Sir:  I  have  considered 
your  request  and  cannot  agree  to  give  you 
any  part  of  the  commissions  on  Beasley  place. 
Yours,  Geo.  H.  Chapln.'  No  compunction  of 
conscience  prompted  this  note,  for  Geo.  H. 
Chapln  testified:  'He  [Smlthj  said  he  should 
expect  me  to  give  him  a  part  of  my  commis- 
sions if  his  man  bought  After  he  left  I  re- 
gretted that  I  had  agreed  to  share  any  por* 
tlon  of  the  commission  with  him,  should  his 
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party  buy,  as  I  was  having  bo  many  applica- 
tions for  tbe  property,  and  wrote  him  to  that 
effect'  The  aforesaid  note  of  Geo.  H.  Chapin 
did  not  reach  J.  C.  Smith  nntU  June  25th,  the 
day  after  hia  second  letter  was  written  and 
mailed  to  Mr.  Cuttlno.  But  Mr.  Smith  knew 
what  a  bai;galn  was,  for  he  not  only  demand- 
ed the  amount  Chapin  agreed  to  pay  him,  but 
also  got  it  Let  Mr.  J.  C.  Smith  epeak  for 
himself.  He  detailed,  as  a  witness,  how  he 
had  written  letters  and  sent  telegrams  to  D. 
S.  Cuttino.  received  letters  and  telegrams  from 
him,  and  how  he  closed  the  trade  by  the  pay- 
ment of  $10  or  $20  and  signing  a  paper  as  the 
agent  of  Outtino.  He  then  adds:  'The  trade 
had  been  closed.  I  said  to  Mr.  Chapin,  as  we 
went  out  towards  the  door:  "You  asked  me 
the  other  day,  In  the  pres^ce  of  Mr.  Jordan, 
If  1  had  received  your  letter.  I  answered  you 
*Yes,'  and  said  nothing  further,  because  my 
order  was  to  buy  promptly,  and  didn't  wish 
to  hamper  the  trade  at  all.  Matters  are  now 
closed,  and  I  shall  Insist  on  your  fuiaillng  your 
promise."  And  be  turned  to  Mr.  Beasley  and 
said,  "You  hear  that,"  and  there^  was  nothing 
more  said  then,  and  we  parted,  and  we  all 
went  out.  We  were  to  meet  In  the  afternoon, 
and  the  telegram  didn't  come,  and  I  said  to 
Mr.  Beasley,  "Mr.  Cbapin  said  to  you,  'You 
hear  what  Mr.  Smith  said.'"  He  (Beasley) 
said:  "Yes.  After  we  left,  Mr.  Chapin 
spoke  to  me  about  It,  and  insisted  upon  my 
giving  a  note  for  my  father  to  pay  the  $33.33. 
I  told  him  tliat  he  nor  his  father  should  pay 
the  $33.33;  that  I  would  not  take  It  The 
agreement  was  that  Mr.  Chapin  was  to  pay  it 
out  of  his  $100.  I  don't  think  anything  more 
was  said  then.  The  telegram  did  not  come. 
I  think  the  next  day  we  met  again,  and,  com- 
ing together,  I  mentioned  to  Mr.  Chapin  what 
Mr.  Beasley  had  said,  and  I  told  him  that  Mr. 
Beasley  could  not  pay  the  amount  and  that 
he  must  pay  U  himself;  and  we  liad  some 
words  about  It  and  I  expressed  myself  pretty 
freely  about  the  manner  In  which  Mr.  Chapin 
had  endeavored  to  get  out  of  paying  the  mon- 
ey. I  did  not  know,  wh^  1  got  the  money, 
Mr.  Beasley  was  paying  it  and,  when  I  gave 
the  receipt,  expressed  In  it  that  the  money  was 
coming  from  Mr.  Chapin.* 

"It  is  useless  to  pursue  this  subject  fur- 
ther. Chapin  held  back,  and  Beasley  ar- 
ranged for  the  money.  Smith  got  it  and 
receipted  for  It  as  coming  from  Chapin.  The 
only  friction  between  the  agents  was  the 
dispute  over  the  commissions,  or  the  division 
thereof.  Never  a  word  was  said  about  the 
propriety  of  chat  division.  During  all  this 
tiAe,  Mra.  Cuttino,  Mr.  Swinton,  and  Mr.  D. 
S.  Cuttino  were  in  Charleston,  trusting  fully 
and  implicitly  to  Mr.  Smith.  He  wrote  a 
number  of  letters  to  D.  S.  Cuttino,— sent  him 
telegrams;  but  these  letters  did  not  open  tbp 
eyes  of  the  purchasers,  either  to  the  fact  that 
their  agent  expected  pay  from  Chapin  for  the 
work  he  was  doing  for  Uiem,  nor  did  he  unde- 
ceive them  as  to  the  false  statements  In  the 
advertisement  or  tell  them  the  true  condi- 


tions of  the  premises.  The  purchasers,  sit- 
ting quietly  In  Charleston,  with  implicit  faith 
in  tbe  advertisement  as  corroborated  by  their 
Biq>poBed  agent  acting  honestly,  got  Mr.  J. 
0.  Smith  to  close  the  trade,  and,  through  bim, 
paid  to  the  plalntlff-|l,000  In  cash,  accepted 
the  conveyance  of  the  premises,  and  executed 
and  delivered  the  notes  and  mortgage  sued 
on  In  this  action.  They  then  closed  up  their 
business  In  Charleston,  disposed  of  tbe  dwell- 
ing house,  hired  a  car,  moved  to  G-reenvllle, 
bag  and  baggage,  and  went  out  to  their  new 
home.  But  a  glance— a  casual  examination — 
filled  defendants  with  dismay;  and  In  a  day 
or  BO  (the  next  day)  they  were  back  In 
Oreenvllle,  complaining  to  Mr.  Smith.— In- 
deed, to  every  one  interested  in  the  matter, 
and  to  whom  they  could  receive  access. 
What  did  they  find?  Instead  of  the  'New 
two-story  bouse,  ten  high  rooms,  surrounded 
with  piazzas,*  as  specified  in  the  advertise- 
ment, they  found  a  rough  house,  with  only 
eight  rooms,  and  no  piazza,  except  a  short  one 
on  one  side.  Plaintiff  has  to  admit  this  fact 
but  he  says,  owing  to  the  location  of  the 
house,  piazzas  surrounding  the  house  would 
not  add  to  the  house  and  be  of  neither  service 
nor  comfort;  that  there  is  an  attic  or  garret 
up  in  a  third  floor,  next  to  tbe  roof,  partly 
completed;  and  that  if  a  partition  Is  run 
through  the  gurret  it  will  make  two  rooma 
Tbe  evidence  shows  that  It  would  cost  three 
hundred  dollars  to  put  two  more  rooms  on 
said  house,  and  three  hundred  and  twenty- 
four  dollars  to  put  piazzas  on  three  sides  of 
said  house.  Instead  of  *a  farmhouse  with 
piazza,'  there  Is  a  farmhouse  without  a 
pUizza,  and  tO'put  one  there  would  cost  twen- 
ty-four dollars  There  Is  a  little  quibbling  In 
tbe  testimony  about  this  farmhouse  piazza. 
An  effort  was  made  to  show  that  at  one  time 
there  was  a  sort  of  piazza  there,  and  It  Is 
probable,  at  one  time,  there  was  what  was 
called  a  'hood'  of  boards  over  the  door,  but 
these  boards  had  fallen  down  before  the 
sale.  Instead  of  a  'fruit  packing  house,  40 
feet'  as  specified  in  tbe  advertisement  there 
was  no  fruit  packing  house  there.  It  la  and 
was  an  imaginary  building,  and  it  would  cost 
over  eighty  dollars  to  build  such  a  bouse. 
There  was  evidence  that  the  loft  of  the  sta- 
ble was  used  as  a  packing  house.  This,  I 
presume,  is  correct;  but  that  fact  cannot  ac- 
coimt  for  the  error  In  the  advertisement  be- 
cause the  *two-story  stable'  and  the  fruit 
packing  house,  40  feet*  were  both  conspicu- 
ously and  specifically  enumerated  In  the 
same  advertisement  Instead  of  tbe  fifteen 
acres  of  land  in  peaches,  there  were  only  ten 
acres  so  planted.  It  would  cost  $250  to  plant 
five  acres  m  peach  trees.  Besides  this  great 
deficiency  In  the  acreage,  there  were  fire 
hundred  peach  trees  missing  from  the  ten 
acres  that  had  been  planted,  to  replace  which 
would  cost  $250.  Instead  of  100  pear  trees,' 
as  advertised,  there  were  but  thlrty-el^ht 
pear  trees  on  the  place,  and  sixty-two  pear 
trees  already  set  out  and  growing  oo  tbe 
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place  wonld  be  wortli  $62.  And  bo,  Instead 
of  *200  flg  trees,*  there  were  but  twenty-three 
flff  trees  on  the  place,  and  177  fig  trees  al- 
ready set  out  and  growing  wonld  be  worth 
$177;  and  also,  Instead  of  6,000  grapevines, 
there  were  only  3,000  grapeTlnes  on  the 
place,  and  2,000  grapeTlnes  already  set  out 
and  growing  would  be  worth  $200.  It  is  use- 
less to  discuss  this  Issue.  No  one  denies  the 
fact  that  the  frolt  farm,  buildings,  trees, 
Tines,  etc.,  fell  far  short  of  the  repreeenta- 
don  stated  In  the  advertisement  Even  Mr. 
J.  C.  Smith,  under  oath  as  a  witness,  said: 
'I  think,  when  these  gentlemen  saw  the  place, 
and  Its  condition,  after  reading  the  advertise- 
ment,  that  they  had  cause  to  be  dissatisfied, 
and  I  deeply  sympathize '  with  them.'  Mr. 
Smith,  says  learned  counsel,  Is  an  honest 
man.  Ttie  master  says:  There  was  no 
fraudulent  collusion  by  plaintiff,  or  any  rep- 
resentative of  his,  with  the  agent  of  the  de- 
fendants, to  cause  the  latter  to  make  a  false 
r^wrtas  to  the  qualities  or  value  of  said  tract. 
The  well-known  character  of  Mr.  Smith  is 
sufficient  refutation  of  this  assertion;  but 
there  is.  In  any  event,  no  testimony  to  sus- 
tain such  view.'  I  shall  not  gainsay  what 
the  counsel  and  the  master  have  said  of  the 
high  character  of  Mr.  Smith,  but  in  view  of 
all  the  circumstances,  and  In  the  light  of  the 
testimony  in  this  case,  I  hardly  think  that 
any  one  wDI  cite  in  support  of  their  assertion 
tbe  lai^uage  of  Mr.  Smith  above  quoted.  In 
my  opinion,  said  statement  reflects  no  cred- 
it npon  either  his  head  or  his  heart  WbUe, 
according  to  one  view  of  the  teadmony,  tbe 
value  of  the  Items  of  property  as  represent- 
ed in  the  advertisement  aiid  which  In  fact 
and  truth  do  not  exist,  is  as  represented  in 
the  counterclaim  of  defendants,  to  wlt» 
70^  still  1  shall  not  adopt  these  flgnres  as 
the  correct  amount,  and  for  two  reasons: 
(1)  It  to  difficult  to  fix  tbe  valns  of  trees. 
Tines,  etc.,  because  some  allowance  should 
be  made  for  trees  destroyed  In  tbe  natural 
course  of  events.  Also,  slight  errors  should 
not  be  Tiewed  critically,  and  It  Is  possible 
that  these  missing  trees.  Tines,  etc.,  might  be 
replaced  at  a  little  less-  expense  than  that 
shown  by  the  testimony  of  the  witnesses. 
Sncb,  In  my  opinion,  while  not  probably  tbe 
case,  may  possibly  be  the  fact.  (2)  Because 
on  January  1, 1894,  defendants,  tluougb  their 
counsel  to  the  plaintiff,  fixed  the  amount  of 
their  damage  as  follows: 


Pear  trees  short  62  at  (1  each  $  (Q 

Fig  trees  short   180 

50O  peadb  trees  short,  at  50c  each   2.')0 

One-Btory  piazza  aroond  house   324 

Patting  two  rooms  oa  top  of  bouse   300 

Painting  the  house  as  Bbonld  be   40 

Boitding  plain  piazza  to  farmhotise   24 

Building  packing  boose   87 


Total   $1,267 

Deduct  Item  for  pointing   40 


$1,227 

"I  deduct  the  Item  for  painting,  because  I 
do  not  see  that  either  the  advertisement  stat- 


ed or  the  contract  called  for  paint  upon  the 
house.  It  will  also  be  noted  that  several 
items  are  absent  from  the  above  statement; 
for  Instance,  the  2,000  grapevines.  1  do  not 
mean  to  say  that  defendants  should  be  held 
strictly  to  tbeir  said  statement,  and  that  they 
are  precluded  from  adding  other  articles 
thereto,  but  as  they  claimed  these  figures  of 
plaintiff  before  suit  was  instituted,  and  for 
the  further  reason  that  I  am  satisfied.  If  any 
error  existed  In  them,  such  error  Is  in  favor 
of  plaintiff.  I  conclude,  and,  as  a  matter  of 
fact  hold,  that  the  value  of  the  articles  or 
species  of  property  represented  In  said  ad- 
vertisement as  existing  on  the  farm,  was  and 
is  the  sum  of  $1,227.  As  a  finding  of  fact 
tbe  master  holds  that  tbe  advertisement  re- 
ferred to  above  was  a  mere  overture  offered 
by  plaintiff,  which  it  was  not  expected  would 
be  taken  by  any  one  as  a  positive  representa; 
tion  of  the  condition  of  tbe  place.'  The  ad- 
vertisement is  before  the  court  and  such  In- 
struments must  be  construed  according  to 
their  terms.  When  a  paper  or  written  instru- 
ment is  plain  and  unequivocal,— when  Its 
meaning  is  free  from  ambiguity,— It  Is  the 
duty  of  the  court  to  give  force  and  effect  to 
Its  terms,  and  there  Is  no  need  to  resort  to 
constnilng  terms  which  construe  themselves. 
The  effect  of  a  statement  or  representation 
contained  in  a  written  instrument  such  as  the 
advertisement  In  question.  Is  an  entirely  dif- 
ferent question.  The  advertisement  In  ex- 
press terms,  says  the  farm  has  a  'charming 
all-the-year  climate,'  and  that  there  Is  a  'fruit 
packing  house,  40  feet'  upon  It  Both  of 
these  statements  are  representations,  the  <me 
as  much  as  the  other,  yet  the  effect  of  these 
statements  are  entirely  different  Any  and 
all  persons  are  presumed  to  have  some  knowl- 
edge of  the  climate  in  a  given  locality,  and 
whether  that  climate  Is  'charming'  or  other- 
wise depends  upon  tho  Individual  views  of 
the  peraoa  considering  the  question.  It  Is 
clearly  a  matter  of  opinion,  and  the  assertion 
that  the  climate  of  a  given  locality  Is  'cliarm- 
ing  all  the  year'  Is  meant  by  tbe  speaker  as 
an  expression  of  his  opiniim,  and  so  under- 
stood by  those  to  whom  the  oplni<m  to  ex- 
pressed. But,  when  a  man  myB  that  there  to 
a  house  on  a  certain  lot  or  tract  of  land,  he 
to  not  expressing  an  opinion,  he  Is  stating  a 
fact  Persons  who  hear  tbe  statement  un- 
derstand it  as  tbe  assertion  of  a  fact  and 
they  belieTe  that  a  house  to  upon  ttiat  lot  or 
tract  of  land,  if  they  brieve  hto  statement 
Tbte  presents  a  fact  ccoicemlng  which  a  third 
party  has  no  general  knowledge  such  as  exists 
In  regard  to  climate.  It  to  a  fact  asserted,— a 
representation  of  the  truth.  The  advertise- 
ment In  question  was  intended  to  catch  the 
eye  of  the  reading  public,  and  with  the  hope 
of  securing  a  purchaser.  When  these  defend- 
ants read  It  the  representation  that  the  cli- 
mate of  the  farm  was  'charming,'  that  It  was 
•dellghtfnliy  situated,'  that  It  was  *1,160  feet 
above  the  sea,'  must  have  been  understood 
by  them  as  an  expreailm  of  oplnirai  on  th« 
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part  of  the  writer,  based  upon  facts  known, 
or  within^  tlie  general  knowledge  of  ordinary 
men.  But  when  they  read  the  statement  that 
certain  houses  of  certain  descriptions,  the  ex- 
act number  and  variety  of  trees.  Tines,  etc., 
were  upon  the  place,  they  knew  that  these 
statements  were  i>osltlTe  assertions  of  alleged 
facts;  that  these  statements  were  represen- 
tationa  of  all  the  facts,  and  detailed  as  the 
truth.  It  Is  true  that  an  advertisement  is 
often  Intended  merely  to 'attract  attention  and 
to  invite  inquiry;  but  it  is  also  true  that  an 
advertisement  may,  and  frequently  does,  con- 
tain representations  of  fact,  and  when  that  is 
the  case  these  representations  are  like  other 
statements.  They  are  put  in  the  advertise- 
ment for  some  purpose,  presumably  a  proper 
one,  as  an  aid  to  carry  out  the  object  of  the 
advertisement  by  giving  information  to  the 
reader,  or  they  are  put  in.  If  false,  to  catch,  ■ 
cheat,  and  deceive  the  unwary.  Why  did  Geo. 
H.  Cbapln  insert  in  this  advertisement  state- 
ments apparently  true,  but  In  fact  untrue? 
Perhaps  as  the  result  of  erroneous  Informa- 
tion, or  a  more  like  reason;  but  these  defend- 
ants were  certainly  not  expected  to  know  that 
these  representations  were  false.  On  the  con- 
trary, they  had  the  right  to  assume  that  said 
representations  were  true.  This  advertise- 
ment may  tiave  been  Intended  as  stated,  as 
an  'overture,'  if  that  term  Is  used  as  meaning 
an  ofter  to  sell,  but  it  was  more  than  that: 
It  was  an  o'tfer  to  sell  property,  accompanied 
by  positive  representations  as  to  the  exist- 
ence of  the  items  of  that  property,  and  the 
conditions  thereof.  I  do  not  concur  with  the 
master  in  holding  that  the  advertisement  'was 
a  mere  overture  offered  by  plaintiff,'  and,  on 
the  contrary,  I  hold  that  said  advertisement 
was  and  Is  Just  what  it  purports  to  be,  when 
it  enumeratea  and  detaUa  the  Items  of  prop- 
erty upon  the  place, — a  representation  of 
facts.  It  follows  from  what  I  have  said  that 
I  cannot  concur  with  the  master  in  his  find- 
ing that  this  advertisement  'would  not'  be 
taJ^en  by  any  one  as  a  positive  representation 
of  the  conditions  of  the  place.  I  think  'any 
one'  would  take  It  as  meaning  that  very 
thing,  and  a  refusal  to  take  It  in  that  sense 
would  find  no  support  In  the  advertisement, 
and  would  have  to  be  based  \ipon  reasons  no- 
wise dependent  upon  that  paper,  such  as  a 
want  of  confidence  in  the  truth  of  the  repre- 
sentation. This  advertisement  was  not  the 
result  of  Ignorance  or  accident,  if  Mr.  Chapln's 
account  of  the  preparation  is  true.  He  testi- 
fied that  the  place,  after  having  been  adver- 
tised for  some  time,  was  the  subject  of  a  ne 
conversation  and  a  new  agreement  between 
himself  and  the  plaintiff,  and  that  It  was 
agreed  It  shoTild  be  sold  upon  the  terms  al- 
ready stated.  Mr.  Chapin  said  to  plaintiff  in 
SL  Augustine,  Fla.:  'Now,  ^ve  me  a  full 
description,  and  in  my  memorandum  book  I 
took  a  fresh  description  of  the  place,  and 
from  this  data  I  composed  the  advertisement 
for  the  News  and  Courier.*  So  that  this  was 
a  second  advotlaonent;  oomposed  Crom  a 


*fresh  description'  given  by  the  plaintiff  him- 
self. The  advertisement,  upon  its  face,  shows 
that  it  was  prepared  with  care.  Will  either 
the  plaintiff  or  his  agent,  Mr.  Chapin,  be  now 
allowed 'to  stultify  themselves,  and  say  they 
did  not  mean  what  was  said  In  the  advertise- 
ment? There  Is  no  other  avenue  >of  escape 
left  open  to  them.  The  master's  second  find- 
ing is  as  follows:  'The  defendants  did  not 
rely  on  the  representations  contained  In  the 
advertisement,  but,  on  the  contrary,  employ- 
ed Julius  C.  Smith  as  their  agent  to  examine 
the  place  and  report  to  them  upon  the  adris- 
ablllty  of  the  purchase.  Their  agent  did 
make  a  report  to  them,  and  they  admit  that  It 
was  upon  the  strength  of  the  agent's  report 
that  they  purchased.  There  Is  no  claim  of 
any  misrepresentation  being  made  by  their 
agent  but,  even  If  made,  it  could  not  be  held 
to  affect  the  plaintiff.'  The  master  Is  mis- 
taken as  to  his  statements  of  fact  The  de- 
fendants did  'rely*  on  the  representations  con- 
tained in  the  advertisement;  at  least,  they 
swore  to  that  fact  D.  S.  Guttino  testified,  'I 
was  induced  to  purchase  the  place  from  the 
advertisement  and  from  the  letter  I  got  from 
Mr.  Smith.'  Thoa.  L,  Swinton,  one  of  the  de- 
fendants, testified:  *I  relied  upon  the  state- 
ments in  the  advertisement  and  the  corre- 
spondence of  Mr.  Smith  and  Mr.  Cuttlno^  and 
hence  was  induced  to  go  Into  the  purchase  of 
the  place.  I  did  not  doubt  that  place  was  as 
advertised  at  the  time  I  made  the  purchase. 
I  supposed  the  statements  in  that  advertise- 
ment were  true.  I  did  not  doubt  it  In  the 
least.'  Defendants  did  employ  Julius  C. 
Smith  as  their  agent  as  stated  by  the  master, 
but  I  will  take  this  matter  up  in  connection 
with  the  third  finding  of  the  master.  In  his 
second  finding  the  master  says:  'There  is  no 
claim  of  any  misrepresentation  being  made 
by  their  agent  (J.  G.  Smith),  but  even  If 
made,  it  could  not  be  held  to  affect  the  plain- 
tiff.' With  due  respect  to  the  master,  it 
seems  to  me  that  this  entire  case,  pleadings, 
evidence,  and  even  the  arguments,  fairly  bria- 
tie  with  the  'calms'  of  the  defendants  that 
Smith  did  make  representations  to  them. 
Whether  he  made  such  misrepresentations  to 
defendants  or  not  and  whether,  if  made,  they 
will  affect  the  plaintiff,  an  yet  to  be  con- 
sidered. 

"The  master's  third  finding  Is:  The  de- 
fendants' agent  was  paid  by  S.  L.  Beaaley^ 
a  son  of  plaintiff,  $33.33;  but  this,'  the  mas- 
ter finds,  'was  a  voluntary  payment  made, 
without  the  Icnowledge  of  plaintiff,  after  the 
completion  of  the  contract  and  not  made 
with  any  view  to  affect  the  character  of  the 
report  of  the  agent  to  his  principals,  the  de- 
fendants.' Here,  again,  I  must  differ  from 
the  master.  It  is  true  that  the  defendants' 
agent  was  paid  by  S.  L.  Beasley,  a  son  of 
the  plaintiff,  $33.33;  but  the  master  should 
have  added  that  S.  L.  Beasley  was  also  the 
agent  of  his  father,  the  plaintiff.  The  ad- 
vertisement mentioned  his  name.  The  'mem- 
orandum of  agreement'  under  date  of  June 
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27,  1898,  between  0.  C.  Beasley,  of  St  An- 
fustliie,  Fla.,  and  David  S.  Cuttino.  of 
Charleston,  S.  C,  for  the  sale  of  tblB  fann, 
Is  signed,  *a  C.  Beasley,  by  Lee  S.  Beasley. 
Darid  S.  Cuttino,  by  Julius  0.  Suilth;'  and 
the  rec^pt  given  for  the  ten  dollars,  'Be- 
ceired  of  David  S.  Cnttlno,  by  the  hands  of 
Julius  C.  Smith,  •  •  •  as  part  payment  on 
the  Beasley  place,'  is  signed,  'C.  C  Beasley, 
by  Lee  S.  Beasley.*  There  is  do  doubt  of 
his  being  an  agent  of  the  plaintiff.  Besides, 
plaintiff,  after  being  fully  informed  of  his 
son's  acts  as  his  agent,  tiad  adopted  them, 
ratified  them,  and  is  now  trying  to  enforce 
the  contracts  made  by  S.  L.  Beasley,  either 
alone,  or  in  connection  with  Geo.  H.  Giiapln. 
The  master  finds  that  the  payment  of  the 
$33.33  to  Smith  'was  a  voluntary  payment 
made,  without  the  knowledge  of  the  plain- 
tiff, after  the  completion  of  the  contract.'  'A 
voluntary  payment'  I  have  already,  at 
length,  given  the  history  of  this  matter.  Just 
as  soon  as  J.  C.  Smith  got  Mr.  Cuttlno's  let- 
ter, be  sought  Geo.  H.  Chaptn,  and  the  agree- 
ment to  divide  the  commissi  ons— that  Cliapln 
was  to  pay  Smith  $33.33— was  then  and  there 
made,  and  that  Smith,  right  afterwards, 
wrote  bis  letter  to  Cuttino.  I  need  not  recur 
to  the  facts  that  Ghapin's  letter  had  no  ef- 
fect upon  Smith;  that  be  notified  Chapln  that 
he  would  Iiold  blm  to  the  bargain;  that  L. 
S.  Beasley  knew  of  It;  that  U  S.  Beasley 
finally  fixed  up  a  plan  whereby  J.  C.  Smith 
got  his  money,  and  gave  a  receipt  to  Chapln 
for  It  as  though  Chapln  bad  paid  It  Geo. 
H.  Chapln  testified  that  before  Smith  was 
paid  he  said  to  Lee  S.  Beasley:  'If  Smith  tuts 
$33.33,  your  father  must  pay  it.  and  this  Mr. 
Beasley  agreed  to,  giving  a  written  agree- 
ment to  that  effect  which  I  now  have.'  Be- 
fore the  plaintiff  signed  the  deed  to  defend- 
ants, he  says  In  his  testimony  that  he  bad 
been  loformed  *that  Mr.  Chapln  had  agreed 
to  give  one-tblrd  of  bis  fee  of  $100  to  Mr.  J. 
O.  Smith  for  his  assistance  in  effecting  the 
sale.  •  •  I  don't  recollect  that  J  authoi^ 
Ized  my  son,  S.  L,  Beasley,  to  retain  said 
amount  for  the  payment  of  Mr.  Smith;  but 
my  recollection  Is  that  I  did  not  aud  that 
be  or  Mr.  Chapln  assumed  the  responsibility 
of  doing  so  without  any  Instructions  from 
me.*  So  plaintiff's  money  was  used  to  pay 
Mr.  Smith,  and  plaintiff.  Informed  of  the 
fact  acquiesced  in  the  acts  of  his  agents. 
Mr.  J.  C.  Smith,  in  his  evidence,  dwells  up- 
on the  correspondence  between  himself  and 
D.  S.  Cuttino.  As  a  witness  he  says:  *I  did 
not  understand  from  the  letter  that  I  was 
called  upon  to  go  upon  the  place  and  make 
any  report  as  to  the  value  of  the  buildings 
or  the  fruit  I  only  understood  that  I  was 
to  answer  aa  to  the  value  of  the  place,  as 
requested  In  the  letter.  On  the  24th  of 
June  I  sent  this  letter,— the  same  letter  in 
evidence.  I  did  not  Intend  that  this  letter 
should  be  a  confirmation  of  tbe  representa- 
tion made  In  the  advertisement  of  the  News 
and  Gooiier.   I  consider  tbe  place  cheap  at 


the  price  mentioned  In  It*  D.  S.  Cuttino,  In 
his  first  letter  to  J.  C.  Smith,  inclosing  tbe 
advertisement  in  It.  says.  Can  you  give  me 
any  information  about  the  fnilt  farm  for  sale 
near  Greenville?  I  Inclose  description  cut 
out  one  of  the  papers.  Give  me  your  candid 
(pinion  as  to  the  price,  and  If  you  think  any 
money  can  be  made  on  It'  For  what  pur- 
pose was  tbe  advertisement  sent  to  Mr. 
Smith,  and  how  did  he  treat  it?  His  letter 
of  June  24,  1893,  answers  these  questlous. 
In  it  be  says:  'On  loolclng  Into  the  circular 
[advertisement]  you  sent  me,  I  find  the  place 
you  allude  to  Is  on  the  south  side  of  Paris 
[Finey]  Mt,  about  three  miles  north  of  tbe 
city.  It  is  well  laid  out  for  a  fruit  farm. 
*  *  *  It  does  not  connect  with  the  aque* 
duct  *  *  *  House  and  outbuildings  are  in 
good  order.'  Tbe  letter,  as  will  be  seen, 
gives  information  as  requested,  and  a  favor* 
able  report  of  the  fruit  upon  the  place,  men- 
tioning various  kinds  of  fmlt  upon  the  place 
and  how  much  was  made  from  tbe  sale  of  a 
part  of  it,  etc.  If  this  letter  was  not  calcu- 
lated to  produce  conviction  upon  the  minds 
of  defendants  thit  tbe  advertisement  waa 
true.  It  has  no  force  or  effect  It  In  terms, 
refers  to  the  'circular*;  states  that  the  place 
Is  well  laid  out  for  a  fruit  farm,  that  the 
bous6  and  outbuildings  (those  mentioned  in 
the  advertisement)  are  in  good  order,  and 
even  points  out  one  error  In  the  circular,  viz. 
that  it  (the  cistern)  does  not  connect  witb 
the  'aqueduct'  underscoring  the  word  aque- 
duct What  suggested  'aqueduct'  to  his 
mind.  If  the  advertisement  did  not?  And  why 
correct  the  error  in  the  advertisement  in  this 
respect  and  report  the  condition  of  the  hous- 
es. If  his  purpose  was  not  to  give  'informa- 
tion' as  to  the  statements  of  the  advertise- 
ment and  to  convince  defendants  of  the 
truth  of  them?  His  letter  did  its  natural 
work,  and  I  must  hold  that  it  confirmed  the 
truth  of  the  representations  In  the  advertise- 
ment with  a  single  correction  thereof.  When 
Mr.  Smith  wrote  that  letter,  he  had  not  been 
upon  tbe  farm.  It  was  after  he  bad  made 
his  agreement  to  divide  commissions,  and  he 
got  tbe  most  of  the  information  as  to  details 
therein  stated  from  young  Mr.  Beasley,  tbe 
agent  of  tlie  seller.  The  reading  of  the  let- 
ter would  produce  the  impression  upon  tbe 
minds  of  most  persons  that  Mr.  Smith  had 
been  upon  tbe  place.  Otherwise,  how  did  be 
know  that  It  was  well  laid  out  for  a  fruit 
farm,  that  tbe  houses  were  in  good  order, 
and  that  the  aqueduct  was  not  there?  If 
Mr.  Smith  did  not  go  upon  the  place,  and 
be  relied  upon  the  advertisement  and  what 
the  agent  of  plaintiff  told  him,  in  making 
the  purchase,  plaintiff  is  sttU  bound  by  the 
representations  m  the  advertisement  and 
those  made  by  hi&  agents;  and  there  Is  no 
evidence  that  plaintiff  or  his  agents  ever 
hinted  to  Smith  that  a  single  statement  in 
the  advertisement  exc^t  that  one  in  refer-  . 
^ce  to  the  aqueduct  was  untrue,  or  in- 
tended as  *a  mere  OTertore*  of  aala.  The 
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leaned  connsel  for  plaintiff,  In  thetr  able 
ailment  reduced  to  writing  and  snbrnltted 
to  the  court,  Bay:  It  Is  admitted  that  the 
geneial  docrine  la  that  one  cannot  be  an 
agent  for  both  parties,  and  that,  upon  Its  be- 
ing dlscorered  that  the  agent  is  acting  for 
both  parties,  either  party  who  closes  the  con- 
tract without  knowledge  -jf  the  agent's  dual 
capacity  may  rescind.'  Connsel  lays  stress 
apon  the  rights  of  the  party  imposed  upon 
to  rescind  the  contract,  and  argues  that  It  Is 
the  duty  of  one  Imposed  upon  to  relinquish 
the  bargain  as  soon  as  the  Imposition  is  dis- 
covered. Passing  for  the  present  the  ques- 
tion of  rescinding,  let  us  return  to  the  ques- 
tion of  dual  agency.  Christ  said:  'No  man 
can  serve  two  masters,  for  either  he  will 
nate  the  one  and  love  the  other,  or  else  he 
ffUl  hold  to  the  one  and  despise  the  other. 
7e  cannot  serve  God  and  Mammon.'  Will 
itae  servant  or  an  agent  'hold'  to  that  master 
or  principal  who  regards  his  services  with 
money,  and  'despise'  that  master  or  principal 
whom  he  serves  as  a  friend?  Is  the  love 
for  a  friend  stronger  than  the  love  of  gold? 
In  a  contest  between  Mammon  and  friend- 
ship, which  Is  apt  to  prevail?  Mr.  Fom- 
eroy.  In  his  great  work  on  Eiqulty  Jurtgpru- 
dence.  after  an  exhaustive  discussion  of 
agencies  and  fraud  on  the  part  of  agents, 
gives  U9  the  law  upon  the  subject.  He  says: 
'An  agent  should  not  unite  his  personal  and 
representatlTe  character  In  the  same  transac- 
tion, and  equity  wlU  not  permit  him  to  be 
exposed  to  the  temptation  or  brought  into  a 
situation  where  his  own  personal  Interests 
conflict  with  the  Interests  of  his  principal, 
and  with  the  duties  which  he  owes  to  his 
principal.'  2  Pom.  Bq.  Jnr.  f  950.  'Any  un- 
fairness, any  underhand  dealing,  any  use  of 
knowledge  communicated  to  the  principal, 
any  lack  of  perfect  good  faith  which  duty  re- 
quires, renders  the  transaction  voidable,  so 
that  it  will  be  put  aside  at  the  option  of 
the  principal.'  Id.  |  869.  'Nor  is  an  agent 
employed  to  purchase  or  to  sell,  or  In  any 
other  business,  permitted  to  make  profits  for 
himself  in  the  transaction,  unless  by  the 
plain  consent  of  his  employer.  For  all  such 
profits  wrongfully  made,  he  niust  account  to 
his  principaL'  Id.  {  959.  In  note  1  (page 
138Q  to  said  section  959,  Mr.  Pomeroy  says: 
'For  the  same  reason  an  agent  cannot,  un- 
less expressly  authorized  by  both,  act  as 
such  for  the  principals  whose  Interests  are 
conflicting.  A  contract  thus  made  without 
the  knowledge  and  consent  of  each  would 
not  be  enforced,  and  might  be  canceled.'  In 
the  recent  case  of  Panama  &  S.  P.  Tel.  Co. 
V.  India-Rubber.  Gntta-Percha  &  Tel.  Works 
Co.,  10  Oh.  App.  515,  James,  L.  J.,  laid  down 
the  following  rule:  *I  take  It  to  be  clear 
that  any  surreptitious  dealing  between  one 
piinclpal  and  the  agent  of  the  other  princi- 
pal is  a  fraud  on  soeh  other  principal  cogniza- 
ble In  this  court  That  I  believe  to  be  a 
clear  proposition;  and  I  take  it  to  be  equally 
clear  that  the  denuded  principal.  If  he 


comes  In  time,  la  entitled,  at  his  opdoo,  to 
have  the  contract  rescinded,  at.  If  he  elects 
not  to  have  it  rescinded,  to  have  snch  other 
and  adequate  relief  as  the  court  may  think 
right  to  give  him.  2  Pom.  Eq.  Jur.  p.  1386^ 
note.  The  same  learned  author,  In  Ms  dis- 
cussion of  the  general  doctrine  of  the  duty 
of  principals  to  disclose  certain  facts.  In  the 
making  of  contracts,  says  that  'while  the  si- 
lence of  the  principal  Is  sometimes  permit- 
ted,' adds,  *If,  in  addition  to  the  pariy's  si- 
lence, there  is  any  statement,  even  any  word 
or  act  on  his  part,  which  tends  affirmatively 
to  a  suppression  of  the  truth,  to  a  mverlng 
up  or  disguising  the  truth,  or  to  a  withdraw- 
al or  distraction  of  the  other  party's  atten- 
tion or  observation  from  the  real  facts,  then 
the  line  is  overstepped,  and  the  concealment 
becomes  fraudulent'  Id.  I  90L  In  the  same 
section  it  is  said:  The  same  Is  generally 
true  of  all  other  species  of  contracts  and 
transactions,  especially  those  species  of 
agreements  or  engagements  which  are.  In 
their  very  essential  nature,  intrinsically  fidu- 
ciary, involving  a  condition  of  alwolute  faith.* 
Was  not  the  employment  of  J.  C.  Smith  by 
defendants,  aa  their  agent,  an  agreement  es- 
sentially and  intrinsically  of  a  fldudaty  na- 
ture, and  did  It  not  Involve  *a  condition  of 
absolute  good  faith'?  The  late  Judge  Ker^ 
Shaw,  in  a  decree  worthy  of  that  distin- 
guished judge  and  jurist  in  discussing  frauds 
in  public  sales,  states  the  law  appUcaMe  to 
private  sales,  in  so  far  as  this  case  calls 
for  a  statement  of  the  mie  of  law.  I  Kt& 
to  Barrett  v.  Paper  Co.,  13  3.  C.  142,  143. 
He  says:  'It  has  been  well  said  that  in  ev- 
ery public  sale,  as  there  are  bat  two  leadhig 
interests,  so  there  are  but  two  parties,— those 
engaged  in  vending,  and  those  proposing  to 
purchase,  the  property.  These  are  necessa- 
rily antagonistic,  because  their  interests  are 
directly  opposed  the  one  to  the  other.  It  la 
the  Interest  and  well-understood  intention  of 
the  vending  party  to  sell  as  high,  and  of  ths 
purchasing  party  to  buy  aa  low,  as  possible 
*  *  *  It  is  the  function  of  the  pntriic  pol- 
icy to  secure  either  of  these  classes.  It  sim- 
ply requires  that  each,  In  the  prosecution  of 
his  own  Interests  and  In  the  exercise  of  bis 
own  rights,  shall  act  fairly.  •  •  •  No 
trick,  no  clrcumven^on,  will  be  allowed  to 
prevent  It' 

"I  must  ovramle  the  second  and  third  find- 
ings of  fact  by  the  master,  and  hold  that  tlM 
defendants  did  rely  upon  the  representation! 
contained  in  the  advertisement  They  did 
employ  Julius  O.  Smith  as  their  agent  to  rep- 
resent them  in  the  purchase  of  the  farm  from 
the  plaintiff,  and  of  such  agent  asked  for 
Information  about  the  farm,  his  opinion  as 
to  the  price  thereof,  and  if  money  eoold  be 
made  on  It  Said  Smith,  after  accepting 
said  employment  aa  agent  of  the  defendants, 
sought  Qeo.  H.  Ghapln,  the  agent  of  plain- 
tiff to  sell  said  farm,  and  said  Smith  anil 
Chapin  entered  into  an  agreement  that  Cba- 
pln  would  pay  Smith  «33.33  U  dcfenditnu 
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bought  the  farm.  Neither  Smith,  Chapln, 
Dor  any  one  else.  Informed  defendants  of 
each  agreement,  and  they  never  heard  of 
U  untn  after  the  transaction  was  completed. 
Said  Smith,  after  making  said  agreement 
with  Chapln,  and  as  agent  of  defendants, 
wrote  to  them  a  letter.  In  glowing  terms, 
*  which  produced  the  conTictlon  upon  the  minds 
of  the  defendants  that  the  representations 
In  the  advertisement  were  true,  save  that 
relating  to  the  aqueduct  and  that  the  farm 
was  quite  valual^le.  Upon  the  'strength'  of 
said  advertisement  -and  the  report  of  satd 
Smith,  defendants  purchased  the  place.  Said 
Smith,  in  his  said  report,  did  make  repre- 
sentations, and  these  representations  affect 
the  plaintiff.  The  master.  In  his  fourth  find- 
ing, says:  *Tbere  was  no  fraudulent  coUu- 
sloo  by  plaintiff,  or  any  representative  of 
hla,  with  the  agent  of  the  defendants,  to 
cause  the  tatter  to  make  a  false  report  as  to 
the  qualities  or  value  of  such  tract'  I  hold 
that  the  contract  between  J.  C.  Smith  and 
Qeo.  H.  Chapln.  above  stated,  was,  under  the 
tesUmony  In  this  case,  fraudulent,  that  It 
was  'collusion'  between  said  parties;  and 
while  the  report  of  Smith  to  defendants  may 
not  have  been  'false,*  as  to  the  (Qualities  or 
value  of  the  farm.  It  was  a  false'  answer  to 
tbe  main  queatltHi  asked  of  him,  to  wit,  tor 
Information  about  tbe  fruit  farm  for  sale 
near  Greenville,'  accompanied  by  the  adver- 
tisement In  that  said  answer,  with  one  ex- 
ception,—was  calculated  to,  and  did,  cause 
defendants  to  IwlieTe  that  the  representa- 
tions of  said  advertisement,  with  a  single  ex- 
ception, were  true.  Upon  this  the  defend- 
ants acted.  Upon  this  question  of  agency,  I 
think  that  plaintiff  is  responsible  for  the  acts 
of  Chapln  aa  his  agent,  and  done  within  the 
scope  of  satd  agency.  Plaintiff  employed 
Qeo.  H.  Chapln  as  real-estate  broker  to  sell 
this  farm  for  a  certain  amount,  payable  In 
a  certain  time  or  times.  This  was  a  gen- 
enl  agency  to  sell,  and  Chapln  had  the  right 
to  advertise  tlie  proper^  and  employ  sub- 
agents  in  aiding  him  to  make  the  sale.  That 
was  within  the  scope  of  bis  agency.  Ue 
(Obapln)  agrees  with  Smith  to  pay  him  a 
coiain  amount  If  he  got  a  par^  to  buy. 
That  made  Smith  the  agent  of  Chapln. 
Plaintiff  was  informed  of  the  agreement  be- 
tween Chapln  and  Smith,  and  tbe  result  of 
It.  With  this  knowledge  he  accepted  the  re- 
salt  of  said  agreement.  His  money  has  paid 
the  consideration  of  said  agreement.  He  In- 
sists that  the  contract  must  stand,  has 
brought  this  aCtion  to  enforce  it,  and  he  has 
therefore  ratified  and  confirmed  the  acts  of 
Chapln  and  Smith,  and  Is  bound  by  them. 
In  addition  to  this,  and  as  I  have  already 
shown,  plaintiff  knew  of  tbe  agreement  be- 
tween Chapln  and  Smith,  and  the  result 
thereof,  before  he  signed  the  deed  to  defend- 
ants, and  before  the  contract  for  sale  was 
execnted.  Folly  informed,  he  said  nothing, 
acqoleaced  In  the  acts  of  Smith  and  Chapln, 
and  is  seeking  to  avail  himself  of  so  much  of 


these  acts  as  will  put  money  in  his  purse, 
and  to  repudiate  such  of  these  acts  as  will 
cost  him  money.  He  cannot  do  this.  Ue 
has  made  his  election,  and  Is  bound  to  an- 
swer for  said  acts  of  Chapln  and  Smith. 

"It  was  alleged  by  plaintiff  In  bis  plead- 
ings, and  there  was  evidence  In  support  of 
same,  that,  even  if  the  items  of  property 
proven  not  to  be  upon  the  place  were  want- 
hig.  BtlU  the  farm,  aa  It  stood,  without  said 
property,  was  worth  52,000  or  more,— the 
price  at  which  defendants  pnrctiased  it  t 
cannot  see  how  this  fact  even  if  we  admit 
the  truth  of  It,  can  affect  this  case.  Per- 
sons make  their  own  contracts.  Suppose 
the  farm  is  worth  $10,000.  Plaintiff  had  a 
right  to  sell  It  for  any  price  he  saw  fit  to  ac- 
cept. Defendants  were  not  bound  to  buy 
the  place,  and,  when  they  bought  It,  they 
bought,  not  only  the  land,  but  also  every 
item  of  proper^  enumerated  In  the  adver- 
tisement niat  was  the  contract  If  the 
plaintiff  can  be  excused  from  the  failure  to 
deliver  the  fruit  packing  bouse,  he  could  es- 
cape from  a  failure  to  deliver  the  dwelling 
house;  and  the  same  rule  would  apply  to 
each  Item  of  property  sold  to  defendants  as 
being  upon  the  place.  The  court  cannot 
make  contracts  for  parties.  It  cannot  re- 
gard any  provision  of  a  contract  as  being  of 
no  force  .or  eflCact,  because  to  strike  out  or 
Ignore  one  or  more  of  the  terms  or  provisions 
of  a  contract  is  practically  making  a  new 
contract  It  is  the  duty  of  the  couH  first 
to  decide  what  the  contract  as  made  by  the 
parties  thereto,  la,  and  then  to  enforce  it  I 
can  see  no  reason  for  allowing  plaintiff  to 
require  defendants  to  pay  him  for  flctltloua 
trees,  vines,  piazzas,  houses,  etc,  because  be 
has  sold  defendants  a  tract  of  land.  But,  as 
a  matter  of  fact,  was  the  fruit  farm,  with- 
out the  missing  Items  of  property,  worth 
$2,000?  According  to,  some  of  the  testimony, 
it  was  a  delightful  home,  within  three  miles 
of  the  city  of  Qreenville,  a  place  noted  for 
the  Intelligence  and  wealth  of  Its  business 
men;  yet  It  was  advertised  for  sale,  and 
upon  tbe  market  for  months  and  years,  at 
the  sum  of  $2,600.  It  went  begging  for  a 
purchaser,  but  no  one  would  buy.  The  price 
was  reduced  to  $2,000,  and,  strange  to  say, 
though  that  fl^e  property  was  being  sacrificed 
for  only  $2,000,  It  could  find  no  purchaser  In 
Greenville,  though  advertised  In  many  and 
distant  localities.  It  never  found  a.  pur- 
chaser until  these  rather  credulous  defend- 
ants purchased  It  In  the  manner  stated,  with- 
out ever  having  seen  the  property.  '  Circum- 
stantial evidence  is  sometimes  stronger  than 
jxMltlve  testimony  especially  where  the  wit- 
nesses are  Interested.  After  the  sale  was 
completed,  and  the  deed,  dated  July  Ist  had 
been  ddlrered,  the  defendants  be^ah  to  ar- 
range to  move  upon  the  place.  Their  busi- 
ness in  the  low  country  was  disposed  of, 
property  was  disposed  of,  furniture^  etc., 
packed  and  sent  lo  a  chartered  car  or  can 
to  Oieenville,  tickets  were  bou^t,  and  on 
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Aufrnst  17,  18^,  defendants  first  saw  the 
place.  The  possession  bad  nomtnally  been 
given  to  them,  and  they  landed  upon  the 
premises  with  their  property  with  them. 
What  were  they  to  do,— go  In  or  stay  out? 
They  went  la.  took  possession,  and,  after  at- 
tending to  matters  requiring  Immediate  at- 
tention, they  walked  out  tp  view  the  place. 
They  noted  that  this  item  was  wanting,  then 
another,  and  still  another.  Surprised  and  In- 
dignant, they  complained  of  the  Imposition 
practiced  upon  them.  The  day  after  defend- 
ants saw  the  place,  Mr.  Cuttlno  and  Mr. 
Swinton  went  to  Greenville,  bunted  up  Mr. 
J.  G.  Smitb,  and  told  him  how  much  they 
were  disappointed  In  not  finding  the  place  as 
represented,  aud  of  their  dissatisfaction 
thereaL  Mr.  Cuttlno  first  heard  of  Mr. 
Smith  having  been  paid  money  by  Ohapin  in 
Smith's  store,  when  settling  some  accounts, 
and  be  says,  'I  was  so  incensed  that  I  set- 
tled my  bill  and  went  out  of  the  store.'  De- 
fendants even  saw  attorneys,  and  had  them 
to  write  to  J.  C  Smith  about  the  'mlsrepre- 
eentatlons*  he  had  made  to  them  abont  the 
place.  Defendants  next  went  to  see  Messrs. 
Uaynswortta  &  Parker,  the  attorneys  who 
had  drawn  their  deed,  and  whose  biU  they 
had  paid,  and  endeavored  to  get  some  Infor- 
mation. Mr.  Haynaworth  testified:  'Mr.  Cut- 
tlno aud  Mr.  Swinton  went  to  my  office  very 
shortly  after  they  moved  up  here.  They 
seemed  to  think  that  Mr.  Smith  was  to 
blame,  and  I  stated  to  them  that  we  could 
not  take  any  case  that  wonld  in  any  way 
Involve  Mr.  Smith.'  Defendants  then  went 
to  their  present  counsel,  Messrs.  Shuman  & 
Dean,  and  have  since  acted  under  their  ad- 
vice. On  September  6,  1893.  they  notified 
Mr.  J.  C.  Smith,  by  letter,  of  the  hitentlon 
of  defendants  to  hold  him  responsible  Cor  bis 
misrepresentations.  Mr.  Smith  answered  this 
letter  on  Septemt>er  12,  1803.  denying  his  lia- 
bility. By  direction  of  defendants,  Shuman 
&  Dean  In  October,  1893,  wrote  to  plaintiff. 
Informing  him  of  their  demand  for  damages, 
giving  the  grounds,  etc.,  upon  which  the 
claim  was  predicated.  Plaintiff  admits  that 
he  received  the  letter,  but  did  not  answer  It 
On  January  81,  1894,  Messrs.  Shuman  & 
Dean  wrote  a  second  letter  to  plaintlCC,  m 
which,  after  stating  wherein  plaintiff  had 
damaged  defendants,  and  the  amount,  there- 
of, viz.  ¥1,267,  say :  The  alwve  is  the 
amount  of  damages  claimed  by  said  misrep- 
resentations of  said  advertisement,  and  said 
parties  [defendants]  have  authorized  ns  to  in- 
form you  that  they  claim  said  amount,  and 
wlU  not  pay  anything  on  the  note  and  mort- 
gage given  by  them  to  you  for  balance  of  pur- 
chase money  until  said  damage  Is  settled.' 
Plaintiff.  In  his  answer  to  their  letter,  after 
denying  that  he  had  given  the  description  of 
the  place  as  sent  to  him,  and  saying  that 
Mr.  Chaptn  also  denied  having  given  the  de- 
scription, says:  'While  not  admitting  any 
obligation  or  liability  on  my  part,  yet,  if  it 
be  true  tbat  the  place  was  bongbt  on  misrep- 


resentation, I  am  wlUlng  to  return  to  tta  pur- 
chasers the  amount  paid  by  them,  upon  a 
return  and  reconveyance  of  the  place  to  me, 
provided  that  the  place  Is  In  as  good  con- 
dition as  at  the  time  of  sale  to  than.*  It 
will  be  noticed  that  plaintiff  does  not  offer 
to  rescind  the  trade.  He  only  says  be 
billing*  to  do  so  if  It  be 'true  that  the  place 
was  bought  on  misrepresentations.*  So  tbat 
the  rescission  was  condltioQal  and  contingent, 
depending  upon  the  truth  of  defendants' 
claim,  and  be  la  to-day  1b  court  trying  to 
prove  that  said  claim  is  not  trua  I  cannot 
see  much  in  bis  so-called  offer  to  rescind. 
But  suppose  he  had  left  out  the  c<»iditions 
stated  in  his  letter,  and  even  tendered  the 
$1,000  back  to  defendants,  upon  the  sole  con- 
dition of  their  reconveyance  of  the  property 
to  him;  the  def^dants  would  be  justifiable 
in  refusing  to  accept  such  an  offer,  because  It 
would  cause  them  serious  loss.  Leaving  out 
any  probable  loss  sustained  by  defendants  in 
closing  out  their  business  as  conducted  at  the 
time  of  the  purchase,  without  reference  to 
any  loss  they  may  have  sustained  In  moving, 
defendants  had  expended  money  upon  the 
faith  of  thja  purchase.  They  paid  to  Messrs. 
Haynsworth  &  Parker  $25  for  drawing  the 
deed  to  thena.  This  included  a  charge  for 
perfecting  plahiturs  title  to  the  plac&  They 
paid  the  cost  of  transporting  tbelr  goods  to 
Greenville.  They  paid  their  passage  money 
up.  and  for  hacks  and  wagons  to  carry  them 
and  their  goods  to  the  place.  They  cared  for 
the  place;  exi>ended  money,  labor,  and  care 
npon  it,  and.  it  is  fair  to  presume,  paid  tbe 
taxes  due  the  state  and  county  upon  the 
property.  Plaintiff  made  no  otter  to  repay 
any  one  even  of  these  items,  and  to  have  ac- 
cepted plaintiff's  offer  In  Febmaty.  189i 
when  It  was  made,  would  have  left  thero 
wlttiout  a  nom^  and  under  the  necessity  of 
going  to  the  expense  ot  moving  from  the 
place  and  of  finding  a  new  hom&  I  think 
that  the  advice  given  them  by  Messrs.  Shu- 
man &  Dean,  as  evidenced  by  their  letter  to 
plainttfl,  was  sound,  and  that  defendants  did 
exactly  right  in  retaining  possession  of  the 
place  and  purautug  the  coarse  they  have 
adopted. 

"Did  the  defendanis  bare  the  right  to  rely 
upon  the  representations  contained  in  the 
advertisement?  The  nature  of  fraudolent 
misrepresentations,  tbelr  requisite  element  of 
being  designed  and  naturally  operating  to 
Induce  third  persons  to  act,  are  so  fnUy  il- 
lustrated by  tbe  rule  coocexplng  the  effect 
of  prospectuses,  cbculars,  reports,  and  other 
similar  documents  Issued  by  the  proprtetors, 
directors,  or  other  officers  of  corporatloBa  as 
established  by  very  recent  declslona^  that  a 
statement  of  these  rales  may  be  i^oper. 
'Those  who  Issue  a  proqwctus  holdhiv  out 
to  the  public  the  great  advantages  which 
accrue  to  persons  who  .will  take  shaiea  In 
a  proposed  undertaking,  and  Inviting  them 
to  take  shares  on  the  faith  of  tbe  repreaen- 
tationa  therein  contained,  are  bound  to  Mate 
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«Ter7tUng  witli  strict  and  scrnpnlons  bo- 
curacy,  and  not  only  to  abstain  from  Btatlng 
as  facts  that  wblcb  is  not  so,  bat  to  omit  no 
<me  fact  wltbin  their  knowledse,  the  exists 
ence  of  which  might  In  any  degree  affect  the 
nature  or  extent  or  quality  of  the  privileges 
or  advantages  which  the  prospectus  holds 
out  aa  iDdacements  to  take  shares.'  2  Pom. 
Bq.  Jnr. }  USX.  'it  may  be  laid  down  aa  a  gen- 
eral proposition  that  when  tho  statements 
are  of  the  first  kind  [tIb.  of  facts],  and  es- 
peclaUy  when  they  are  concerning  matters 
which,  from  their  nature  or  situation,  may 
be  assnmed  to  be  wltbln  the  knowledge  or 
imder  the  power  of  the  party  making  the 
representations,  the  party  to  whom  it  Is 
made  has  a  right  to  rely  on  them;  he  Is  Jns- 
tlfled  In  relying  on  them;  and  In  the  at»ence 
of  any  knowledge  of  hla  own.  or  nt  any  facts 
which  should  arouse  stisplcion  and  cast 
doubt  upon  the  truth  of  the  statenmnts,  he 
la  not  bound  to  make  Inquiries  and  examina- 
tion for  hlms^  It  does  not,  under  such  clr^ 
camstances,  lie  In  the  mouth  of  the  person 
asserting  the  tacts  to  object  or  complain  be- 
cause the  other  took  him  at  his  word.  If  he 
claUns  that  the  other  party  was  not  misled, 
he  is  bound  to  show  clearly  that  such  party 
did  know  the  real  facts.  The  burden  Is  on 
him  of  remoTlDg  the  presumption  that  such 
party  relied  and  acted  upon  bis  statemeat.' 
Id.  f  891.  *lf  a  statement  of  facts  actually 
nntme  Is  made  by  a  person  who  honestly  be- 
lieves It  to  be  true,  but  under  such  circum- 
stances that  the  duty  of  knowing  the  truth 
rests  upon  him,  which,  If  fulfilled,  would 
have  prevented  him  from  making  the  state- 
ment, such  misrepresentations  may  be  fraud- 
nleni  In  eq  ilty,  and  the  person  answerable 
as  for  fraud.  Forgetfulness,  Ignorance,  mis- 
take, cannot  avail  tn  overcome  the  pre-ex- 
isting duty  of  knowing  and  telling  the  truth.' 
Id.  f  8B8.  'If,  therefore,  a  representation 
made  prior  to  the  transaction,  and  directly 
relating  to  it.  Is  of  such  a  character  that  It 
would  naturally  Induce  or  tend  to  induce 
any  ordinary  person  to  act  nimn  It,  and  enter 
Into  the  contract  or  engage  in  the  transac- 
tion, and  is  In  ft.ct  followed  by  such  action 
on  the  part  of  the  other  person,  then  It  wlU 
be  presumed  that  it  was  made  for  tlie  pni^ 
pose  and  with  the  design  of  Indudi^;  that 
person  to  do  what  he  has  done;  that  Is,  to 
enter  Into  the  agreement  or  engage  In  the 
transaction.  The  design  wUI  be  inferred 
from  thenatnml  and  i^eeessary  consequence/ 
Id.  i  880.  It  may  be  regarded  as  .  a  princi- 
ple definitely  settled  the  decUAon  of  our 
courts  that.  In  actions  on  contracts,  a  de- 
fendant at  law*  as  well  as  In  eqnl^,  may 
avail  himself  of  the  misrepresentations  of 
the  plaintiff  in  reflation  to  the  consideration 
ot  the  amtract,  whether  they  were  made 
tlirough  fi-and  or  mistake.'  Means  v.  Briek- 
ell,  2  Hill  (S.  O.)  SIT.  A  party  purchasing 
land  under  misrepresentations  may,  wbea 
«ned  for  purchase  money,  set  up  the  land  1^ 
way  of  counterclaim.  Code,  1 171;  Means  v. 


Brlckell,  sopra;  Mitch^  v.  Plnclcney,  13 
S.  O.  20d,  210;  Tnnno  v.  Fhidd,  1  McOord, 
121;  CSiarieston  v.  Blohme,  15  B.  a  128; 
Commissioner  v.  Smith,  9  Blch.  Law,  51S; 
Adams  V.  Klbler,  7  S.  O.  68;  Abercromble 
V.  Owlngs,  2  Rich.  Law,  127.  I  will  not  pro- 
tract this  already  long  decree  in  further  en- 
deavor to  apply  the  law  to  the  various  di^ 
cumstances  hereinbefore  stated,  bat  will 
state  my  conclusions  of  law: 

1  hold:  That  the  defendants  did  rely  up- 
on the  representations  of  f^ts  stated  In  the 
advertisement,  and  that  they  had  the  legal 
right  to  do  so.  That  they  also  relied  upon 
the  statements  of  Julius  O.  Smith,  believed 
by  defendants  to  be  their  agent,  bat  In  fact 
said  Smith,  In  consideration  of  an  agre^ 
ment  to  be  paid  a  certain  sum  of  money  by 
plaintiff's  agent,  became  also  the  agent  of 
plaintiff,  and  all  this  without  the  knowledge 
of  defendants.  That  said  report  Induced  de- 
fendants to  believe  that  the  representations 
in  the  advertisement,  with  one  exception* 
were  true.  That  the  said  representations  in 
said  advertisement  were  not  true.  That 
these  misrepresentations  have  damaged  de- 
fendants to  the  amount  of  one  thousand 
two  hundred  and  twenty-seven  dollars 
227).  That  the  defendants,  having  sustain- 
ed their  counterclaim,  which  they  bad  the 
right  to  set  up.  are  entitied  to  Judgment  for 
the  amount  thereof,  to  wit,  $1,227.  That  the 
complaint  of  the  plaintiff  should  be  dis- 
missed, his  demand  for  foreclosure  refused. 
That  the  notes  and  mortgage  described  in 
the  complaint,  being  for  a  less  amount  than 
the  counterclaim,  should  be  deducted  from 
the  amount  of  said  counterclaim,  as  of  the 
date  of  the  contract,  and  defendants  should 
have  Judgment  against  plaintiff  for  the 
amount  of  the  excess  of  said  coonterdaim 
over  said  mortgage  debt;  that  is  to  say: 

Ooanterclaim  allowed   91,227 

Amount  of  mortgage  debt..»   1,000 

BxcesB  of  eonnterdaim  9  227 

—Amount  of  Judgment  In  favor  of  defend- 
ants and  against  plaintiff,  (227.  Wlierefore 
It  Is  ordered,  adjudged,  and  decreed  that  the 
defendantp  have  Judgment,  aiid  the  same  is 
hereby  granted  in  their  favor,  and  against 
the  i»lalntlff,  for:  (1)  That  the  ctHnplaint  oi 
the  plaintiff  be  and  Is  dismissed.  (2)  That 
plaintiff  do  deliver  fortiiwith  to  d^tadants 
or  their  attorneys  tlie  notes  and  mortgage 
described  in  the  complaint;  tlie  same  being 
without  force  or  effect,  and  satisfied  and 
discharged  the  Judgment  herein.  ^ 
That  the  register  of  mesne  conveyance  in 
and  tor  the  county  of  QroNivllle  do  mark 
upon  the  record  of  the  mortgage  dfiscrlbed 
in  the  complaint  herein  the  words,  'Satisfied 
and  discharged  by  order  ftf  the  court  ot  com- 
mon pleas,'  with  a  reference  to  this  decree^ 
in  apt  and  inoper  words.  That  the  de- 
fendants  have  and  are  hereby  granted  judg- 
ment In  their  favor  and  against  plaintiff  for 
the  sum  of  9227.  (S)  That  the  plaintiff  do 
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pfty  the  costs  and  dUbnraements  of  this  ac- 
tion. (6)  That  defendants  have  leave  to  ap- 
ply In  this  action  for  such  further  order  or 
process  as  may  be  necessary  to  carry  Into 
effect  the  order  herein,  and  to  enforce  com- 
pliance with  the  terms  of  this  decree, 

"James  Aldrlch,  Presldliig  Judge. 
"August  Slst,  18tt5." 

The  plalntllTB  attorneys  swred  the  fol- 
lowing exceptions: 

"(1)  Because  his  honor  erred  in  his  finding 
of  fact  that  the  value  of  the  articles  or 
species  of  property  represented  In  the  ad- 
vertisement published  In  behalf  of  plain- 
tUE  as  ezistlng.  but  which  did  not  exist  at 
all  at  the  time  defendants  purchased  the 
f^rm,  was  and  Is  the  sum  of  $1,227.'  (2) 
Because  his  honor  found  as  a  matter  of  fact 
that  It  would  cost  $300  to  add  two  more 
rooms  to  the  house,  whereas  he  should  have 
found  It  would  cost  not  over  $20  so  to  do; 
and  because  he  found  It  would  cost  $320  to 
put  piazzas  around  the  house,  whereas  he 
should  have  found  that  neither  the  addi- 
tional rooms  nor  the  piazzas.  If  built  would 
add  anything  additional  to  the  valuation  of 
the  place.  (3)  Because  his  honor  held  as  a 
matter  of  fact  that  there  was  no  piazza  to 
the  farmhouse,  and  there  was  no  'packing 
house.*  (4)  Because  his  honor  held  that  the 
value  of  the  five  acres  of  peaches,  the  al- 
leged deficiency  of  the  land  asserted  to  have 
been  planted  In  peaches,  was  $250,  whereas 
he  should  have  found  that  the  assertion  of 
this  acreage  was  a  mere  matter  of  opinion, 
for  which  the  vendor  could  not  be  held  re- 
sponsible; that  this  representation  did  not 
purport  to  be  founded  on  survey.  (5)  Be- 
cause bis  honor  erred  Id  holding  that  the 
plaintiff  must  be  held  strictly  to  the  rep- 
resentations contained  In  said  advertise- 
ment, whereas  he  should  have  held  that 
said  advertisement  was  intended  by  plain- 
tiff as  a  mere  overture,  not  expected  to  be 
taken  as  an  exact  representation  of  the 
place,  that  it  was  so  understood  by  defend- 
ants, and  that  from  the  loose,  conjectural 
character  of  the  statements,  they  were  not 
Justified  in  relying  thereon.  (6)  Because  his 
honor  found  as  a  matter  of  fact  that  the  de- 
fendants were  entitled  to  $250  for  500  peach 
trees  alleged  to  have  been  missing  out  of 
the  ten  acres,— the  number  claimed  by  de- 
fendants to  be  planted  in  peach  trees.  (7) 
Because  his  honor  erred  in  his  mode  of  cal- 
culation of  the  damages  sustained  by  de- 
fendants In  consequence  of  the  alleged  mis- 
representations made  plaintiff;  It  being 
submitted  that  the  proper  mode  of  esti- 
mating the  damages  is  not  the  amount  nec- 
essary to  be  expended  to  make  good  the  rep- 
resentations, but  It  Is  the  difference  In  value 
between  the  place  as  It  now  Is.  and  the 
value  of  the  place  if  It  were  as  re^iresented. 
(£9  Because  his  honor  erred  In  flndlng  as  a 
matter  of  fact  that  there  was  a  deficiency 
of  62  pear  trees  of  the  valne  of  $1  each, 
and  180  fig  trees  of  the  value  of  $1  each. 


whereas  he  shonld  have  found  that  there 
were  100  pear  trees,  as  represented  In  the 
advertisement,  and  SO  fig  trees.  (9)  Because 
h'ls  honor  held  that  the  defendants  relied 
on  the  representations  contained  In  the  ad- 
vertisement, whereas,  having  found  that  be- 
fore purchasing  they  employed  an  agent  to 
make  Inquiries  and  Investigations,  upon 
whose  report  they  purchased,  he  should 
have  fonnd  that  the  defendants  did  not  rely 
on  the  representations  contained  In  the  ad- 
vertisement, but,  on  the  contrary,  on  their 
agent's  report  (10)  Because  his  honor  held 
that  If  Mr.  Smith,  the  agent  of  defendants, 
did  not  go  upon  the  place,  and  relied  on 
what  the  agent  of  plaintiff  told  falm  in  mak- 
ing the  purchase,  plaintiff  Is  still  bound  by 
the  representations  In  the  advertisement 
and  those  made  by  plaintiff's  agents,'  where- 
as he  should  have  held  that  said  Smith  did 
not  rely  on  any  statements  made  by  plain- 
tiff's agents,  but,  on  the  contrary,  mode  a 
report  based  on  his  own  knowledge;  and  he 
should  have  found  further  that  the  said 
Smith  had  It  within  his  means  of  knowledge 
to  ascertirin  the  truth  of  said  representa- 
tions, and  defendants  must  Uierefore  be  lield 
to  the  knowledge  which  could  thus  have 
been  obtained.  (11)  Because  his  honor  held 
that  the  said  Smith,  In  his  report,  made 
misrepresentations  which  bind  the  plalntU^ 
whereas  he  should  have  held  that  Smith 
being  the  agent  of  defendants,  plaintiff 
could  not  be  affected  by  any  misrepresenta- 
tions made  by  him.  (12)  Because  bis  honor 
held  that  the  agreement  made  between  said 
Smith  and  Qeo.  H.  Cbapin  for  a  division  of 
commissions  was  fraudulent  and  collusive, 
and  tliat  plaintiff  was  affected  by  such 
fraud.  (13)  Because  his  honor  held  that  the 
said  Julius  G.  Smith  was  called  upon,  on 
receipt  of  the  letter  from  D.  S.  Cuttino,  to 
make  Inquiries  as  to  the  truth  of  the  state- 
ments contained  In  the  said  advertisement, 
and  to  go  upon  the  premises  and  make  ex- 
amination there,  and  that  the  letter  of  the 
said  Julius  G.  Smith  was  a  representation 
of  the  truth  of  alt  the  statements  contained 
In  the  said  averUsement  whereas  he  should 
have  held  that  whilst  the  said  D.  S.  Cut- 
tino wrote  the  said  letter  with  the  Intent 
that  the  said  Julius  G.  Smith  should  make 
Inquiries  and  examination,  and  should  re* 
port  as  to  the  truth  of  the  statements  con- 
tained in  the  said  advertisement  that  there 
was  nothing  In  said  letter  of  Guttino  to 
Smith  to  apprise  Smith  of  this  Intent  of 
said  Cuttino,  and  that  therefore,  said  Smith 
vras  Justified  in  answering  said  letter,  and 
giving  such  information  as  be  himself  had. 
without  further  inquiry.  (14)  Because  his 
honor  erred  in  not  holding  that  neither  the 
plaintiff,  Geo.  H.  Chapln,  nor  S.  L.  Beasler 
had  any  notice  of  the  terms  of  the  agency  of 
the  said  J.  G.  Smith  for  defendants,  nta 
what  were  the  duties  of  the  said  Smith,  ex- 
pected of  him  by  the  defendants.  (IS)  Be-  i 
cause  his  honor  held  that  pUtlntUf  bad 
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tuwwledge  of  the  agreement  between  Gtaa- 
pin  and  Smith,  whereas  he  shonld  have  hdd 
that,  whilst  pl^tlff  had  knowledge  of  the 
fact  that  said  Smith  was  to  be  paid  a  com- 
mlBslon,  he  bad  no  knowledge  of  the  rela- 
tion of  Smith  to  defendants,  or  of  adj  col- 
lusion or  fraud  between  said  Smith  and  Cha- 
pln.  (16)  Because  bis  honor  erred  In  not 
holding  that  the  defendants,  having  ratified 
the  acts  of  their  agent.  Smith,  hy  retaining 
poeaesslon  for  a  long  time  of  the  place  pur- 
chased, and  having  undertaken  to  hold  their 
Bald  agent,  Smith,  liable  for  alleged  mla- 
representatlona,  they  cannot  now  deny  their 
liability  upon  the  notes  executed  by  them  to 
plaintiff,  on  the  ground  of  the  employment 
of  Smith  as  Chapin's  agent  (17)  Because 
his  honor  erred  In  not  holding  that  the  de- 
fendants were  estopped  to  avail  tbemselres, 
as  a  defense  to  tills  action,  of  the  fact  that 
Smith  was  paid  by  Chapin  or  S.  L.  Beasley 
a  commission  for  his  services  in  perfecting 
said  sale  by  the  fact  that  they  did  not  re- 
scind or  offer  to  rescind  said  sale  when  in- 
formed of  Smith's  having  so  received  such 
commissions,  or  within  a  reasonable  time 
thereafter,  and  did  not  accept  plalntlfTs' of- 
fer to  rescind.  (18)  Becausa  his  honor  env 
ed  in  not  holding  that,  even  if  It  be  true 
that  the  plaintiff  had  paid  the  said  Smith 
a  commission  for  the  sale  of  said  premises 
and  that  such  act  must  be  regarded  as  col- 
lusion between  plaintiff  and  the  agent  of 
defendants,  nevertheless  that  the  remedy 
of  defendants  was  confined  to  a  rescission 
of  the  contract  of  sale  within  a  reasonable 
time  after  discovery  of  said  fraud  and  a 
recovery  defendants  of  what  they  had 
paid,  together  with  rach  damages  as  they 
bad  Battered  by  reason  of  such  fraud  up 
to  the  time  of  the  discovery  thereof.  (19) 
Becanae  his  honor  erred  In  holding  that 
the  defendants  had  sustained  their  counter- 
claim, and  are  entitled  to  judgment  against 
plaintiff  tor  the  sum  of  $1,227;  whereas  he 
shocdd  have  held  that  the  defendants  had 
failed  to  snstaln  their  counterclaim  and  that 
the  plaintiff  was  entitied  to  Judgment  of 
foreclosure  for  the  amount  due  upon  the 
notes  executed  by  the  defendants  as  report- 
ed by  the  master.  (20)  Because  his  honor 
erred  In  decreeing  that  the  complaint  of 
plaintiff  should  be  dismissed,  his  demand 
for  forecloBure  refused;  that  the  amount 
due  on  said  note  as  of  date  of  execution 
should  be  deducted  from  the  amount  of 
counterclaim,  and  Judgment  be  given  for  de- 
fendants against  plaintiff  for  the  balance  of 
the  counterclaim  aa  allowed,  to  wit,  |227, 
whereas  he  should  have  held  plaintiff  was 
entitled  to  a  Judgment  of  fbreclosure  for  the 
unoust  due  on  said  notes.  C^)  Because  his 
honor  erred  In  not  giving  Judgment  of  fore- 
closure to  plaintiff  against  defendants  for 
the  Bum  of  ^144,  and  interest  thereon  after 
Jtily  1.  1896.  02)  Because  his  honor  erred 
In  requiring  plaintiff  to  Burrender  hla  notes 
and  mortgage,  and  in  requiring  said  mort- 


gage to  be  satisfied  on  record,  and  In  re- 
quiring plaintiff  to  pay  the  costs  and  dia- 
buTsementB  of  this  action." 

Haynsworth  &  Paricer,  t<x  appelant  Sha- 
man &  Dean,  for  respondents. 

McIVER,  0. 3.  This  was  an  action  to  fore- 
close a  mortgage  on  real  estate,  given  to  se- 
cure the  payment  of  the  amount  due  on  a 
note  for  the  balance  of  the  purchase  money, 
of  the  mortgaged  premises.  The  defendants, 
In  their  answer,  admitted  the  allegations  in 
the  complaint  as  to  tbe  execution  of  the  note 
and  mortgage,  and  ttiat  no  part  thereof  had 
been  paid,  but  they  set  up  In  their  answer 
a  counterclaim  for  damages  alleged  to  have 
been  sustained  by  them  by  reason  of  certain 
misrepresentations  alleged  to  have  been  made 
by  the  agento  of  tbe  plaintiff  as  to  the  con- 
dition of  the  said  property.  It  seems  ttiat 
the  plaintiff,  having  removed  from  tbe  land 
in  question,  situated  near  the  city  of  Green- 
ville, 8.  C,  where  he  had  formerly  resided, 
to  the  state  of  Florida,  placed  this  property 
In  the  hands  of  one  Chapin,  a  real-estate 
broker,  with  Instmctiona  to  sell  the  same. 
With  a  view  to  effect  this  purpose,  Chapin 
inserted  In  several  new8paperB-«mong  oth- 
ers, the  Charleston  News  and  (3onrier^-«n 
advertisement  offering  the  land  for  sale  at 
the  price  of  $2,000,  In  which  there  was  a 
glowing  description  of  the  advantages  of  the 
place,  which  advertisement  con<duded  In 
these  words:  "Apply  to  S.  L.  Beasley,  on  the 
premises,  or  to  Geo.  H.  Chapin  &  Co^  257 
Washington  Street,  Boston^*  the  aafd  S.  U 
Beasley,  as  It  appears  In  tbe  testimony,  being 
a  son  of  i^tntiff,  and  tbe  said  Chapin, 
though  doing  business  In  Boston,  residing 
for  a  part  of  the  year  In  tbe  dty  of  Green- 
ville, 8.  O.  This  advertisement  having  at- 
tracted the  attentlMi  ot  Itevid  S.  Outtino,  a 
resident  of  the  <dty  of  Charleston,  the  bus- 
band  of  tbe  defendant  Josephine,  and  the 
nephew  by  marriage  of  the  defendant  Swln- 
tim,  wbo  waB  a  realdent  of  the  town  of  Beau- 
fort, S.  C  and  he  knowing  that  his  wife  and 
her  uncle  desired  to  purchase  property  of  the 
character  mentioned  In  the  advertisement, 
he  opened  a  correspondence  with  a  Mend 
of  long  standing,  Julius  O.  Smith,  a  resident 
of  tbe  city  of  Oremville,  requesting  Inftomar 
tlon  as  to  the  property  offered  for  sale.  The 
first  letter  in  this  correspondence,  as  printed 
In  the  case,  bears  date  20th  of  June,  18MS, 
which  Is  manifestly  a  misprint  for  1888,  as 
the  reply  to  It  bears  date  28d  June;  1883. 
The  result  of  tUs  correspondence  was  that 
David  S.  Cuttino,  as  the  agent  ot  the  defend- 
anta,  through  bis  agent,  the  said  Julius  O. 
Smith,  entered  Into  a  contract  for  the  pur- 
chase of  the  property  at  the  price  of  $2,000; 
and  the  contract  appears  to  have  been  car^ 
ried  out  on  the  lat  of  July,  18^,  by  the  i>ay- 
ment  of  one-half  of  the  purchase  money  In 
cash,  and  the  execution  of  the  note  and  mort- 
gage above  ref ored  to  for  the  other  half,  and 
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the  execution  of  a  deed  from  plaintiff  to  the 
defendants  fortheBald  property.  On  the  17th 
of  Au^st,  1893.  the  defendants  took  posses- 
sion of  the  propeKy,  and,  finding  that  the 
property  did  not  come  np  to  their  expecta- 
tions, they  began  to  make  complaints,  and 
other  correspondence  ensued  between  the 
parties,  conducted  by  Messrs.  Shuman  & 
^ean,  as  attorneys  for  defendants,  which 
finally  culminated  In  this  action.  The  mas- 
ter, to  whom  it  was  referred  to  take  and  re- 
port the  testimony,  together  with  his  find- 
ings of  facts  and  conclusions  of  law,  made 
his  report,  in  which  he  disallowed  the  coun- 
terclaim set  up  by  defendants,  and  found 
that  the  plaintiff  was  entitled  to  Jadgment 
of  foreclosure  for  the  amount  which  he  found 
to  be  due  on  the  note  on  the  1st  of  July,  1895. 
To  this  report  the  defendants  excepted,  and 
the  caae  was  heard  by  bis  honor,  Judge  Ald- 
rlch,  upon  the  report  and  exceptions,  who 
rendered  Judgment  overruling  tbe  report  of 
the  master,  allowing  defendants'  counter- 
claim to  the  amount  of  fl,227,  from  which 
he  deducted  the  face  of  the  note.  $1,000,  and 
rendered  Judgment  In  favor  of  the  defendants 
against  the  plaintiff  for  the  excess,  to  wit, 
for  $227.  From  this  Judgment  plaintiff  ap- 
peals upon  the  several  grounds  set  out  in  the 
record.  For  a  full  understanding  of  the  facts 
of  tbe  case,  and  the  questions  Involved,  It 
will  be  necessary  for  the  reporter  to  embrace 
In  his  report  of  the  case  the  correspondence 
between  tbe  parties  above  referred  to  (both 
by  mail  and  telegraph),  the  report  of  the  mas- 
ter, tbe  decree  of  the  circuit  judge,  and  the 
exceptions  for  the  purposes  of  this  appeal, 
as  the  foregoing  statement  Is  intended  mere- 
ly as  a  brief  outline  of  the  general  history  of 
the  controversy  between  these  parties. 

The  circuit  Judge  seems  to  have  rested  his 
conclusions  upon  tbe  following  propositions: 
That  the  advertisement  was  intended  as  rep- 
resentations of  tbe  condition  of  the  property; 
that  such  representations  were  false;  that 
defendants  acted  upon  such  false  representa- 
tions; that  such  false  representations  were 
confirmed  by  the  report  of  the  said  Smith, 
who.  by  his  agreement  to  divide  commissions 
with  Chapln,  the  agent  originally  deputed  by 
plaintiff  to  sell  the  property,  became  the 
agent  of  plaintiff,  who  thereby  became  re- 
sponsible for  such  false  representations.  It 
is  obvious  that  the  first  inquiry  is  whether 
the  advertisement  was  Intended  as  a  repre- 
sentation of  facts  as  to  the  condition  of  tlie 
property  upon  which  persons  were  invited  to 
buy;  and  next  whether  the  defendants  In 
this  case  acted  upon  the  representations  con- 
tained In  the  advertisement  Now,  as  to  the 
intent  of  the  advertisement,  It  seems  to  us 
very  doubtful,  to  say  the  least  of  it,  whether 
it  was  intended  or  expected  that  purchasers 
would  buy.  relying  on  the  statements  as  to 
the  condition  of  the  property  contained  in 
tbe  advertisement;  for,  to  say  nothing  of  the 
fact  that  common  sense  and  the  most  ordi- 
nary pmdence  would  negative  tbe  Idea  that 


persons  could  be  expected  to  buy  property 
easily  susceptible  of  examination  without 
maldng  such  examination  for  themselves,  or 
having  it  made  by  others  upon  whom  tJiey 
could  rely,  the  terms  of  the  advertiaement  it- 
self, In  Its  concluding  words.  Indicated  that 
It  was  not  expected  tliat  the  persons  wishing 
to  buy  would  rely  upon  the  representations 
made  in  the  advertisement,  for  such  persons 
were  invited  to  apply  to  S.  L.  Beasley.  on  the 
premises,  or  to  Cfaapln,  at  his  office;  and  the 
testimony  In  the  case  shows  that  at  least  one 
I>erson  wislUng  to  buy  (a  Kir.  Ravenel,  from 
Charleston)  did  apply  to  S.  L.  Beaaley,  who, 
it  seems,  was  a  son  of  plaintiff,  and  left  on 
the  premises  in  charge  of  the  property,  and 
was  shown  over  the  place  by  said  Beiulej, 
and  expressed  himself  as  pleased  with  tbe 
property.  But  whether  the  plaintiff,  or  his 
agent,  Chapin,  who  Inserted  the  advertise- 
ment in  tbe  newspapers.  Intended  It  as  a  rep- 
resentation of  facts  as  to  the  condition  of  the 
property,  upon  which  persons  wishing  to  buy 
were  expected  to  rely,  becomes  immaterial  In 
view  of  tbe  fact— which  we  think  Is  most 
abundantly  established— that  neither  the  de- 
fendants nor  theh:  agent,  David  8.  Cuttlno, 
did  rely  upon  the  representations  contained 
In  the  advertisement;  for  the  very  first  step 
which  Cuttlno  took  was  to  consult  hU  friend 
Smith,  a  prominent  business  man  of  high  rep- 
utation, living  In  Greenville,  near  by  the  prop- 
erty offered  for  sale,  as  to  Its  condition  and 
value;  and  It  is  a  very  significant  circum- 
stance. In  this  connection,  that  Cnttlno,  in  his 
letter  to  Smith,  does  not  fisk  him  whether 
the  property  comes  up  to  the  representations 
made  of  it  In  the  advertisement  which  he 
inclosed,  but  simply  asks  for  Information 
about  the  property,— "give  me  your  candid 
opinion  as  to  price,  and  If  you  think  any  mon- 
ey can  be  made  on  It."  To  this  letter  Smith 
promptly  replied  by  postal  card,  saying  he 
wanted  to  make  spme  Inquires,  and  that  be 
would  write  as  soon  as  he  conid  get  the  Infor- 
mation, concluding  in  these  words,  "Hold  up 
until  I  do."  Th^  concluding  words  show 
very  plainly  that  Smith  did  not  suppose  that 
Cnttlno  would  act  upon  the  representations 
contained  in  the  advertisement,  but  expected 
him  to  wait— "hold  up"— until  he  obtained 
the  Information  which  he  desired.  Accord- 
ingly, on  the  very  next  day,  Smith  wrote  Cut- 
tlno fnlly  upon  the  subject;  and  It  la  obserr- 
able  that  there  Is  nothing  whatever  said  In 
that  letter  as  to  whether  the  property  came 
up  to  the  representations  made  In  the  adver- 
tisement, and,  on  tbe  contrary.  Smithy  In  that 
letter,  gives  Cnttlno  the  Information  which 
he  had  obtained  in  reference  to  the  property, 
and  expresses  his  opinion  as  to  Its  value. 
In  the  postscript  to  that  letter  we  find  these 
words,  "Come  up,  and  I  will  take  you  out;" 
showing  that  Smith  was  willing  and  anxloui* 
that  Cuttlno  should  come  up  and  examine 
the  property  for  himself.  Upon  receipt  of 
this  letter  by  Cuttlno,  Smith  was  instructed 
by  telegraph  to  buy  the  proper^  at  onc^— 
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"Sume  promptly,**— AoA  aocordlnsly  the  agree- 
ment for  the  pnrchase  was  entered  Into.  It 
Beans  to  oa,  therefore,  that  there  la  no  foun- 
dation for  the  conclusion  that  defendants.  In 
baying  the  property,  relied  npon  the  repre- 
sentations contained  In  the  advertisement, 
but,  on  the  contrary,  they  relied  solely  npon 
the  Information  and  adrlce  which  they  sought 
and  recelTed  from  their  agent,  Smith;  and 
the  testimony  tenda  to  show  that  the  defend- 
ants 80  regarded  It,  for  when  they  took  pos- 
sesalon  of  the  property,  and  ftiand  themselves 
disappointed  in  its  condition,  they  at  first 
propoMd  to  hoM  Smith  llaUe  for  the  jnisrep- 
resentatlona  which  they  alleged  he  had  made 
to  them. 

The  next  InqnliT  la  as  to  the  efEect  of  the 
tect  that  Smith,  before  writing  the  letter  to 
OntUno  above  referred  to,  had  made  an  ar- 
rangement with  Chapin  to  share  with  him 
the  commissions  which  the  plaintiff  had 
agreed  to  i>ay  Ghapin  for  selling  the  property. 
While  we  agree  with  the  drenlt  jodge  that 
the  law  regards  with  reprobation  such  eon- 
doct  on  the  part  at  an  agent,  because  of  Its 
ten^ng  to  tempt  blm  to  betray  his  tmst,  yet 
we  are  sot  exactly  prepared  to  Indorae  the 
propositlnn  that  sach  an  arrangement  made 
Smith  the  agent  of  ttw  idalntlff.  to  anch  an 
extent  as  would  render  the  idalntlff  liable  to 
the  defendants  for  any  false  representations 
made  by  Smith  (If,  Indeed,  he  made  any)  to 
the  defendants,  wbael^  they  sustained  dam- 
ages. But,  in  the  view  which  we  take  of  the 
testimony,  we  do  not  think  it  necessary  to 
express  ourselTes  authorltatlT6Iy  as  to  that 
proposition;  fbr  we  do  not  think  that  the 
testimony  shows  that  Smith  made  any  taiae 
representations  to  tbe  defendanta  or  their 
agent.  David  S.  Cnttlno.  If,  as  we  have  seen. 
Smith  never  confirmed,  or  was  asked  to  con- 
firm, the  representation  made  In  the  adver- 
tisement as  to  the  condition  of  the  property, 
then  we  must  look  alone  to  the  letter  of 
Smith  to  Cnttlno,  bearing  date  24th  June, 
1^98,  for  that  ai^ears  tb  be  the  only  repre- 
senbitton  which  he  ever  made  to  Cnttlno  as 
to  the  condltkm  of  Oie  prc^ierty.  Now  we 
do  not  find  any  testimony  showing  that  any 
statement  made  In  that  matter  was  false. 
On  the  contrary,  all  the  testimony  was  direct- 
ed to  showing  that  the  representatloss  made 
in  the  advertisement  were  false.  Whether 
the  fbct  that  Smith  made  tills  arrangement 
with  Ohapln  to  divide  the  commissions  would 
not,  of  Itself,  justify  the  defendanta  In  repu- 
diating tbe  act  of  th^  agent.  Smith,  In  mak- 
ing the  purchase  of  the  property,  and  de- 
manding a  rescission  of  such  contract,  Is  an- 
other question,  uptm  which  we  are  not  called 
npon  to  express  any  opinion,  as  that  question 
cannot  arise  under  the  present  actkm,  which 
Is  not  an  action  for  resdsslim  of  the  contract, 
hot  slmi^  an  action,  In  the  form  of  a  coun- 
terdUm,  for  damages.  But,  even  if  It  should 
be  conceded  that  the  defendants  were  entitled 
to  recover  any  damages  at  all.  It  seems  to  ns 
that  tbe  drenlt  Judge  erred  In  0w  rule  which 


he  applied  for  the  measure  of  such  damages. 
The  true  rule,  In  cases  like  this,  la  the  differ- 
ence between  the  value  of  the  property  It  it 
had  been  In  the  eondltiui  In  which  It  was 
represented  to  be,  and  Its  value  In  the  condt> 
tlon  in  which  it  actually  was.  .  All  experience 
shows  that  the  value  of  real  prc^perty  Is  not 
enhanced  to  tbe  atent  of  the  cost  of  tbe  Im- 
provements which  may  be  put  upon  It,  and 
tbe  testimony  In  this  case  affords  a  striking 
illustration  of  the  truth  of  this  pmpoaltlon. 
The  testimony  shows  that  the  plaintiff  had 
put  Improvements  upon  the  property  at  a  cost 
exceeding  Its  market  value,  as  ^scntalned  by 
this  sale.  To  apply  the  meaauro  of  damages 
adopted  by  the  circuit  judge  would.  In  most 
cases,— and  certainly  does  In  this  case.— work 
manifest  injustice;  for  the  result  Is  that  tlie 
defendants  obtained  property  which  the  mas- 
ter found  to  be  vrell  worth  the  sum  of  $2,000, 
and  only  pay  for  the  same  the  sum  of  1778. 
The  judgment  of  this  court  Is  that  the  Judg- 
ment of  the  circuit  court  be  revennd,  and 
that  tbe  case  be  remanded  to  that  court  for 
such  further  proceedings  as  may  be  necessary 
to  carry  out  the  views  herein  announced. 

GARY,  J.  I  concur  in  so  modi  of  the  judg- 
ment announced  Mr.  Chief  Juatlce  Ho- 
IYER  In  the  foregoing  opinion  as  reverses  the 
judgment  of  the  clrcnit  court  on  the  questlai 
of  damages,  and  remands  the  case  to  the  cir- 
cuit court  for  further  ivooeedlngs,  because 
there  was  error  on  the  part  of  the  circuit 
Judge  In  the  mode  by  which  he  assessed  the 
damages.  The  damages  should  be  assessed 
by  ascertaining  what  would  have  been  the 
value  of  the  property  If  it  had  been  In  the 
condition  in  which  It  was  represented  to  be, 
then  deducting  from  such  valuation  the  value 
of  the  property  in  the  condition  in  which  it 
actually  was  at  the  time  of  sale.  The  case, 
in  my  opinion,  should  be  remanded  to  the  cir- 
cuit court  for  such  further  proceedings  tmly 
as  may  be  necessary  to  carry  out  this  view. 

POPE,  J.  I  do  not  feel  that  the  respecUve 
agents  of  the  plaintiff  and  defendants  Intend- 
ed to  Injure  the  defendant^  and  yet  such  was 
the  effect  of  their  conduct  In  the  premlseai 
I  concur,  therefore,  with  Mr.  Justice  OABT, 
Uiat  the  Judgment  of  tlw  drcidt  court  should 
be  reversed  only  so  far  as  the  method  adopt- 
ed by  the  drcBlt  Judge  In  ascertaining  tbe 
damages  of  tiie  defendants  Is  concerned.  I 
think  Mr.  Justice  GABY  la^  down  the  cor- 
rect rule  for  tbe  ascertainment  of  mch  dam- 
ages, and  that  the  action  should  be  remitted 
to  the  circuit  court  for  the  purpose  of  en- 
forcing such  rule. 


(46  S.  0.  60S) 
SPBEB  V.  MBSOHINH. 

Supreme  Court  of  South  Carolina.    April  1, 
1886.) 

Jdstios  Ooubt— New  Trial— Appsal—Bvidrhob 
—  Statots  or  Fhauds. 
1.  Code  Proc  i  8&  snbd.  17.  anthorizins 
the  trial  justice  to  grant  a  new  tnal,  providing 
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the  motion  therefor  be  *%iade"  within  five  daya 
after  the  Jndgment  is  rendered,  does  Dot  require 
the  motion  to  be  decided  within  sach  time. 

2.  On  failure  of  a  party  to  appeal  from  the 
order  of  the  trial  justice  giantins  a  new  trial, 
he  cannot,  on  appeid,  after  the  retrial,  question 
the  snffidcncr  of  the  reasons  for  grantrng  the 
new  trial. 

3.  Evidenre  that  defendant  notified  plain- 
tiff, a  physician,  of  the  sickness  of  one  of  his 
tenants;  that,  after  plaintiff  rendered  such  ten' 
ant  medical  serrices,  defendant  acknowledged 
his  liability  therefor;  and  that  plaintiff  never 
attempted  to  recoTer  for  his,  Bervices  from  the 
tenant,— is  sufficient  to  support  a  findioK  that 
the  Bervices  were  rendned  under  an  origlna) 
promise  by  defendant  to  pay  tbxrefor,  and  not 
merely  a  collateral  promise  to  pay  on  default  of 
the  tenant. 

Appeal  from  common  pleas  circuit  court, 
AbbeTUIe  county;  James  Aldrlch,  Judge. 
'  Action  by  A.  J.  Speer  against  B.  C.  Me- 
scblne.  From  a  judgment  of  the  circuit 
court  affirming  a  Judgment  of  the  Justice 
court  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  report  of  the  trial  Justice  vas  as  fol- 
lows: "This  is  an  action  brought  to  recover 
an  account  of  ^.79,  which  the  plaintiff 
claims  is  due  him  by  the  defendant  for  med- 
ical services  rendered  by  the  plaintiff  to  two 
tenants  of  the  defendant,  Bill  Mack  and 
Jake  Harris.  At  11  o'clock,  the  13th  of 
March,  1895,  was  set  for  a  bearing  of  the 
case,  but  the  defendant  did  not  appear,  ow- 
ing to  heavy  rains  and  a  swollen  creek.  The 
defendant  appearing  about  3  o'clock  of  the 
day  set  for  trial  and  bearing  bis  cause  of 
detention,  a  new  bearing  was  ordered  for 
April  Sd.  He  did  not  serve  an  affidavit  on 
me  to  remove  the  case,  but  did  say  he  want- 
ed the  case  tried  by  a  Jury,  and  that  be  did 
not  believe  that  be  could  obtain  a  Jury  of 
the  citizens  of  the  town  of  Lowdesville  that 
would  give  him  Justice,  when  I  told  him  be 
could  have  the  Jury  from  the  country,  which 
he  was  willing  to.  Then  the  Jury  wris  regu- 
larly drawn  and  summoned  to  bear  the 
case  upon  the  testimony  hereto  attached. 
The  Jury  found  for  the  plaintiff,  and  In  the 
sum  of  |20  and  costs  of  action.  The  plain- 
tiff asked  for  a  new  trial  upon  the  ground 
that  the  verdict  of  the  Jury  was  not  In  ac- 
cordance with  the  law  and  evidence,  and 
that  he  was  entitled  to  receive  the  entire 
amount  of  the  account.  A  new  trial  was 
granted,  and  a  hearing  of  the  case  was  set 
for  the  29th  of  April,  and  the  testimony  In 
the  trial  of  April  3.  1895,  together  with  the 
supplemental  testimony  hereto  attached, 
was  offered,  and  the  case  left  to  the  trial 
Justice  to  decide.  The  plaintiff  In  the  ac- 
tion testifies  that  on  the  9th  day  of  March, 
1808,  be  received  an  order  from  the  defend- 
ant to  go  and  see  one  Bill  Mack,  and  four 
days  later  received  another  order  for  the 
same  purpose,  and  that  on  March  30th  he  re- 
ceived another  from  the  defendant  to  go  and 
see  Jake  Harris;  that  he  visited  these  par- 
ties every  other  day  from  March  30th  to 
April  17tb,  and  famished  all  medicine.  The 


plalntur  testifies  also  that  tt  Is  tbe  custom 
In  practicing  medicine  that  the  pbyslcian 
treat  the  case  through,  unless  ordered  to  tbe 
contrary.  He  further  testifies  that  In  com- 
munication with  tbe  defendant,  tbe  defend- 
ant told  him  to  attend  these  parties,  and 
that  plaintiff  has  always  looked  to  tbe  de- 
fendant for  his  pay,  and  that  the  defendant 
never  denied  the  account  In  different  con- 
versations with  him.  The  defendant  testi- 
fies that  he  sent  the  orders,  but  did  not  con- 
sider that  the  orders  made  him  personally 
responsible.  He  testifies  that  he  only  meant 
to  let  tbe  doctor  know  who  was  sick,  and 
that  his  inquiring  about  their  condition  was 
not  Intended  to  make  him  responsible  for 
the  plaintlfTs  account  There  Is  no  dispute 
as  to  the  giving  of  the  orders.  Tbe  orders 
are  snbject  to  different  constructions  as 
shown  by  tbe  testimony,  and  we  have  only 
tbe  circumstances  surrounding  tbe  case  from 
which  to  draw  a  conclusion.  It  appears 
from  tbe  testimony  In  the  case  that  tbe 
plaintiff  rendered  these  services,  and  that 
his  not  presenting  bis  accounts  to  his  par 
tlents  is  proof  that  he  relied  upon  the  or- 
ders and  tbe  instructions  of  the  defendant. 
It  appears  also  that  tbe  defendant  approach- 
ed the  plaintiff  at  different  times  after  the 
orders  were  given,  and  offered  the  plaintiff 
some  fodder  to  be  applied  on  tbe  debt,  and 
also  promised  to  make  a  payment  of  money 
at  a  stated  time.  The  giving  of  tbe  orders 
by  the  defendant  and  afterwards  offering  to 
pay,  it  seems,  wonld  establish  an  original 
contract  betwe^  the  plaintiff  and  the  de- 
fendant, and  we  therefore  find  Jndgment  In 
favor  of  tbe  plaintiff  tor  $48.75  and  coatt  of 
actton.** 

De  Bruhl  &  Lyon,  for  appellant  Fnnk 

B.  Gary,  for  respondent.  * 

JOXBS,  J.  This  Is  an  appeal  from  th« 
Jndgment  of  tbe  circuit  court  affirming  the 
Judgment  of  a  trial  Justice's  court,  in  ^ 
action  upon  an  account  for  medical  services 
rendered  and  medicine  furnished  to  two 
negro  men  by  tbe  plaintllf  on  the  order  of 
the  defendant,  as  alleged.  The  action  was 
commenced  before  J.  G.  Hardin,  Esq.,  a 
trial  justice  of  Abbeville  county,  February 
20,  1895.  and  on  March  13,  1895,  the  day 
fixed  for  trial,  judgment  was  readered 
against  the  defendant  for  $48.76,  the  amotmt 
claimed.  The  defendant  did  not  api>ear  at 
the  time  fixed  for  trial,  but  arrived  later  in 
tbe  day;  and  upon  his  showing  that  he  was 
unable  to  reach  the  place  of  trial  In  time 
on  account  of  high  water,  tbe  trial  justice 
granted  blm  a  new  trlaL  A  new  trial  was 
bad  April  8,  1895,  and  the  Jury  dravm  to 
try  the  case  rendered  a  verdict  In  favor  of 
the  plaintiff  for  $20.  The  plaintiff,  being 
dissatisfied,  moved  for  a  new  trial,  which 
vras  granted,  and  the  second  new  trial  was 
had  without  a  Jury,  April  24th,  and  Jndg- 
ment was  rendered        the  trial  Justlco 
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agalnjBt  the  defendant  for  $48.75  and  costs. 
From  the  Judgment  the  defendant  appealed 
to  the  clrcnlt  court  on  these  grounds:  (1) 
Because  the  trial  Justice  erred  in  setting 
aside  the  verdict  rendered  on  April  8,  1805, 
and  granting  a  new  trial;  (2)  because  the 
trial  Justice  completely  Ignored  the  evidence 
on  the  part  of  the  defendant;  (3)  because 
there  Is  no  law  or  custom  authorizing  Dr. 
Speer  to  charge  against  defendant  his  bill 
for  serrices  rendered  defendant's  tenants, 
and  Dr.  Bpeer's  custom  In  such  cases  Is  not 
binding  on  defendant,  and  cannot  establish 
Dr.  Spoor's  claim  against  falm,  or  make  him 
liable  for  the  debt  of  another,  he  having 
made  no  agreement  In  writing  to  be  so  lia- 
ble; (4)  because  tt  was  error  to  render  said 
Judgment  against  defendant,  the  defendant 
not  having  employed  Dr.  Speer,  or  contract- 
ed to  pay  his  biU.  The  report  of  the  trial 
Justice  will  be  set  out  in  the  report  of  this 
case.  The  orders  referred  to  In  the  trial 
justice's  report  introduced  In  evidence  by 
the  plaintiff  were  three,  as  follows:  (1) 
"For  Bill  Hack.  March  &tb,  93.  Meschlne" 

(2)  "For  BUI.  March  ISth,  93.  Meschlne." 

(3)  "Please  come  as  soon  as  possible  for 
Jake  Harris.  Mesctaine."  This  last  order 
was  received  March  30,  1893.  The  conclud- 
lux  part  of  the  report  of  the  trial  Justice  Is 
as  follows:  "There  Is  no  dispute  as  to  the 
giving  of  the  orders.  The  orders  are  sub- 
ject to  different  constructions  as  shown  by 
the  testimony,  and  we  have  only  the  circum- 
stances surrounding  the  case  from  which  to 
draw  a  conclusion.  It  appears  from  the 
teBtimony  in  the  case  that  the  plaintiff  ren- 
dered these  services,  and  that  his  not  pre- 
senting his  accounts  to  his  patients  Is  proof 
that  be  relied  upon  the  orders  and  the  in- 
structions of  the  defendant  It  appears  also 
that  the  defendant  approached  the  plaintiff 
at  different  times  after  the  orders  were 
given,  and  offered  the  plaintiff  some  fod- 
der, to  be  applied  on  the  debt,  and  also  prom- 
ised to  make  a  payment  of  money  at  a 
stated  time.  The  giving  of  the  orders  by 
the  defendant  and  afterwards  offering  to 
pay,  it  seems,  would  establish  an  original 
contract  between  the  plaintiff  and  the  de- 
fendant, and  we  therefore  find  Judgment  In 
ftLvor  of  the  plaintiff  for  $48.75  and  costs  of 
the  action."  The  clrcnlt  court  affirmed  the 
Judgment  of  the  trial  Justice,  reciting  in  the 
order  that  it  did  not  appear  that  any  error 
of  law  was  committed  by  the  trial  Justice, 
and  "It  appearing  that  the  Judgment  of  the 
trial  jQstice  was  founded  upon  findings  of 
fact  which  are  not  without  evidence  to  sup- 
port them."  The  defendant  presents  seven 
exceptions  to  this  Judgment  of  the  circuit 
court 

Elxc^tions  1  and  6  allege  error  In  holding 
that  the  trial  Justice  committed  no  error  of 
law  in  setting  aside  the  verdict  of  April  3d 
and  granting  a  new  trial,  and  In  not  holding 
that  the  trial  Justice  was  without  Jurisdlc- 
tttni  to  giant  the  new  trial  on  April  19th, 


and  that  the  trial  had  on  April  20th  was 
Told.  It  Is  expressly  provided  (16  St  at 
Large,  60,  |  88,  subd.  17,  Code  Proc)  that 
"any  trial  Justice  shall  have  power  to  grant 
a  new  trial  in  any  case  tried  in  the  said 
court  for  reasons  for  which  new  trials  have 
usually  been  granted  In  the  courts  of  law 
of  this  state";  but  it  la  further  provided 
that  "no  motion  for  a  new  trial  shall  be 
heard  unless  made  within  five  days  from  the 
rendering  of  the  Judgment"  It  will  be 
seen  that  the  liQiltation  Is  that  the  motion 
must  be  made,  and  is  not  that  the  motion 
must  be  decided,  within  five  days  from  the 
Judgment  The  testimony  of  the  defendant 
on  this  point  is  as  follows:  "On  hearing  tbe 
decision  of  the  Jury,  Doctor  Speer  declared 
that  he  was  not  satisfied  with  the  verdict, 
and  the  trial  Justice  offered  him  a  new 
trial.  On  the  19th  the  trial  Justice  granted 
a  new  trial  to  Doctor  Speer."  The  report  of 
the  trial  Justice  on  tbia  point  is  as  follows: 
"The  Jury  found  for  the  plaintiff  in  the  sum 
of  f  20  and  costs  of  the  action.  The  plaintiff 
asked  for  a  new  trial  upon  the  ground  that 
the  verdict  of  the  Jury  was  not  in  ac- 
cordance with  the  law  and  evidence  and 
that  he  was  entitled  to  receive  the  entire 
amount  of  the  account  A  new  trial  was 
granted,  and  a  hearing  of  the  case  was  set 
for  the  29th  of  April."  It  does  not  other- 
wise appear  In  the  case  when  the  motion  for 
new  trial  was  made.  The  chrcuit  Judge 
doubtless  concluded  as  matter  of  fact  that 
the  motion  had  been  made  within  five  days 
from  the  Judgment  This  fact  disposes  of 
the  question  as  a  Jurisdictional  one.  And 
we  find  no  error  of  law  In  the  Judgmwt  of 
the  circuit  court  on  this  point  Defendant 
had  the  right  to  appeal  from  the  order 
granting  a  new  trial  (Redfeam  t.  Douglass, 
35  S.  a  569, 15  S.  EL  244),  provided  notice  of 
appeal  stating  grounds  thereof  shall  be  serv* 
ed  within  five  days  after  Judgment  (section 
360,  Code  Proc),  and  the  order  granting  a 
new  trial  Is  a  "Judgment"  (Redfe^am  t. 
Douglass,  supra).  No  appeal  was  taken 
from  the  order  granting  new  trial,  made, 
as  alleged,  April  10th,  until  after  trial  was 
had,  April  20th.  Having  failed  to  appeal 
therefrom  in  time,  and  having  gone  to  trial, 
defendant  could  not  question  the  granting 
of  the  new  triaL  There  seems  to  have  been 
no  question  made  as  to  the  right  of  the 
trial  Justice  to  open  the  Judgment  by  de- 
fault rendered  against  defendant  on  March 
13th.  See  Doty  v.  Duvall,  19  S.  O.  143,  and 
Lawrence  v.  Isear,  27  S.  C  244,  3  S.  K.  222. 
Where  It  was  held  that  where  a  trial  Jus- 
tice renders  a  Judgment  by  default,  which 
does  the  defendant  manifest  injustice,  and 
the  default  can  be  satisfactorily  explained, 
the  remedy  of  defendant  is  not  a  motion  be- 
fore the  trial  Justice  for  a  new  trial,  bat  an 
appeal  to  the  circuit  court 

The  second  and  third  exceptions  raise 
questions  of  fact  which  It  has  been  settled 
we  bare  no  Jnitedlcfion  to  consider. '  There 
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was  testliDOiiy  tending  to  support  the  jodg- 
ment  of  the  trial  Justice,  and  the  circuit 
court  concurred  with  the  trial  Justice  In  hia 
conclusions  of  fact 

The  fburtb  and  fifth  exceptions  are  as  fol- 
lows: "(4)  Because  his  honor  erred  In  hold- 
ing that  the  notes  In  writing  by  the  defend- 
ant coDBtltuted  a  sufficient  agreement  In 
writing  to  charge  the  defendant  with  the 
account  for  services  rendered  hy  plaintiff  to 
defendant's  tenants.  (6)  Because  his  honor 
should  have  held  that  any  promise  to  pay 
said  account,  made  by  defendant  after  said 
services  were  rendered,  and  not  In  writing, 
was  within  the  statutes  for  frauds,  and 
void."  We  do  not  understand  that  the  cir- 
cuit Judge  held  as  alleged  In  exception  4. 
and  It  Is  not  necessary  that  we  consider 
whether  the  orders  In  writing  are  In  them- 
selves sufficient  to  bind  defendant  to  pay 
the  debt  of  another.  The  trial  justice  found 
as  matter  of  fact  that  the  claim  sued  on 
was  founded  upon  an  original  promise,  and 
not  upon  a  collateral  undertaking  to  answer 
for  the  debt,  default,  or  miscarriage,  of  an- 
other; and  the  circuit  court  concurred  In 
this  conclusion,  and  it  Is  supported  by  the 
testimony.  This  fact,  therefore,  Is  conclu- 
sive of  the  question,  and  the  plea  of  the 
statutes  of  frauds  cannot  be  sustained. 
Davis  T.  Schmidt,  22  S.  a  128;  Ollever  v. 
Duval,  32  S.  a  278.  10  S.  E.  1070;  Black 
T.  White,  13  S.  a  42;  M'Klnnef  t.  QuUter, 
4  McCord,  409. 

The  seventh  exception  raises  no  question 
not  disposed  of  above.  The  judgment  of 
this  court  Is  that  the  judsment  of  the  di^ 
cult  court  be  affirmed. 


(41  s.  a  4H) 

BANK  OP  CAMDEN  t.  THOMPSON. 

(Snpreme  Court  of  Sooth  CaroUna.    Uaieh  SO, 
1896.) 

pB&onoB — DooKsnxo  — Rbvbbbhos— Authositt 
or  Uastbr. 

1.  An  Indorsement  on  the  complaint  Id  b 
■nit  to  foreclose  a  mortgage,  "Complaint  for  fore- 
closure of  real  property.  Cal.  2,"  is  a  suffideut 
compliance  with  Code  Civ.  Proc  f  276,  requir- 
ing the  iDdofBement  on  the  oomplamt  of  the  oa- 
ture  of  the  it»ue  and  the  calendar  on  which 
same  sball  be  placed. 

2.  The  Indorsement  of  "Cal.  2."  by  the  clerk, 
in  the  presence  of  and  with  the  consent  of  plnin- 
tur,  is  an  indorsement  by  plaintifl.  Code  Civ. 
Proc  S 

3.  Rev.  St.  1893,  giving  the  master  power 
to  order  reference  of  "matters  of  account, '  em- 
powers the  master  to  order  a  reference,  in  a  suit 
to  foreclose  a  mortgage,  to  take  testimony  In  au 
accounting  to  detennine  the  anumnt  doe  on  the 
mortsaee. 

4.  A  suit  to  foreclose  a  mortgage,  an  answer 
denying  all  the  allegations  of  toe  complaint 
having  been  filed,  is  a  "suit  In  which  equitable 
relief  is  demanded,  pending  snd  at  Issue"  (Rev. 
St.  1893, 1 840),  so  as  to  authorize  the  master  to 
lake  the  testimony  on  application  of  either  party. 

Appeal  from  common  pleas  circuit  court  of 
Kershaw  county;  Witherspoon,  Judge. 
Suit  by  the  Bank  of  Camden  against  Mat- 


tie  D.  Thompson.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appealsu  Affirm- 
ed. 

Woods  ft  EUiiiv  uid  J.  D.  Kemiedr,  for  ap- 
pellant  W.  M.  Shannon,  for  respondent. 

JONES,  J.  This  Is  an  action  to  foreclose  a 
mortgage  on  real  estate,  and  the  points  of 
controversy  here  are  as  to  the  docketlng  of 
the  cause  and  as  to  the  power  of  the  master 
to  take  the  testimony  upon  which  the  decree 
of  foreclosure  was  based.  The  summons 
was  served  May  14,  1895,  the  complaint  was 
filed  In  the  clerk's  office  May  20,  1895.  and 
within  due  time  the  answer  was  served.  The 
complaint  contained  the  allegations  usual 
and  appropriate  In  ordinary  suits  of  for^ 
closure,  claiming  as  due  on  note  and  mcHt- 
gage  $500,  with  Interest  from  Novembw  6, 
1894,  whereas  the  note  described  was  for 
$500,  with  Interest  from  November  8,  1893. 
The  answer  simply  denied  -any  knowledge 
or  Information  sufficient  to  form  a  belief  as 
to  the  auctions  of  the  complaint  On  the 
6th  dsy  of  July,  1895.  on  motion  of  plaintiff's 
attorney,  the  master  of  Kershaw  county 
granted  an  order  for  a  reference  to  be  held 
before  himself  July  22,  1895,  "for  the  pur- 
pose of  taking  testimony  in  an  accounting 
between  the  plaintiff  and  the  defendant  as 
to  the  amount  due  by  defendant  to  plaintiff 
on  the  mortgage  and  note  set  out  In  the  com- 
plaint." It  was  further  provided  In  the  or- 
der that  10  days'  notice  be  given  the  defend- 
ant's attorneys  by  serving  s  copy  of  the  or- 
der. A  copy  of  this  order  was  duly  served 
on  defendant's  attorneys  July  6, 1895,  and  on 
the  22d  day  of  July,  pursuant  to  the  order 
and  notice,  the  master  held  a  reference,  took 
testimony  tending  to  establish  the  allegstlon 
of  the  complaint,  and  to  the  effect  that  noth- 
ing had  been  paid  on  the  principal  of  the 
note,  but  that  the  Interest  thereon  had  been 
paid  up  to  November  6,  1894.  The  master 
made  his  report  the  following  day,  and,  with 
the  report  filed,  the  testimony  taken  by  him. 
No  one  attended  the  reference  In  t>ehalf  of 
the  defendant,  but  within  proper  time  after 
the  filing  of  the  master's  report,  the  defend- 
ant's attorneys  served  notice  of  exceptions  to 
the  "order  of  reference,"  the  "reference"  held 
thereunder,  and  the  "report  of  the  mastw," 
and  gave  notice  that  upon  the  call  of  the 
case  they  would  move  the  court  of  common 
pleas  to  declare  the  same  void,  and  set  the 
same  aside,  on  the  ground  "that  the  master 
was  without  Jurisdiction  to  pass  said  order 
of  reference,  to  hold  said  reference  thereun- 
der, or  to  make  any  report  In  said  cause; 
tbe  said  cause  never  having  been  referred  to 
the  master,  and  the  defendant  never  baring 
consented  to  the  same."  The  case  was  dock- 
eted by  the  clerk  on  calendar  2  at  least  14 
days  before  the  September  term,  1895,  at 
which  term  it  was  heard.  On  tbe  calling  of 
the  case  for  hearing  the  defendant's  attor- 
neys objected  to  the  hearing  of  the  case  on 
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the  gronnd  that  tbt  same  was  not  properly 
on  the  calendar.  It  appeared  from  an  In* 
spectlon  of  the  record  that  the  complaint  bad 
printed  on  the  back  of  same  these  words: 
"Complaint  for  fcveclosnre  of  real  property," 
and  the  words  "CaL  2,"  written  thereon,  and 
It  was  shown  that  the  deputy  clerk  of  the 
court  had  written  the  words  "Cal.  2"  on  the 
back  of  the  complaint  In  the  presence  and  at 
the  request  of  plaintiff's  attorney.  The  ob- 
jection was  that  the  complaint  was  not  in- 
dorsed "with  the  nature  of  the  tasne  and  the 
calendar  upon  which  the  same  ahall  be 
placed,"  as  required  by  section  27S  of  the 
Code  of  ClvU  Procedure.  The  circuit  court 
overruled  the  objection,  holding  that  the  in- 
dorsements were  sufficient  to  work  a  compli- 
ance with  said  section  276,  and  that  the  case 
was  properly  docketed.  The  case  was  order- 
ed to  trial,  when  defendant's  attorney  raised 
the  question  aa  to  the  Jurisdiction  of  the 
master  to  pass  the  order  of  reference,  to  take 
the  testimony,  and  report  thereon.  The  clr- 
cult  court  held  that  the  master  had  not  ex- 
ceeded his  authority,  and  upon  the  testimony 
taken  and  reported  by  the  master,  no  other 
testimony  being  offered,  confirmed  the  report 
of  the  master,  and  made  decree  for  foreclo- 
sure and  sale.  The  defendant  appeals  on  a 
number  of  exceptions  (nine),  bvt  concedes  In 
argument  here  that  tti&e  are  practically  but 
two  questions  raised:  First,  was  the  case 
property  docketed?  second,  had  the  master 
Jurisdiction  to  hold  and  order  the  reference? 

As  to  the  question  of  docketing.  Section  276 
of  the  Code  of  CItH  Procedure  provides  that 
In  aU  issues  to  be  tried  by  the  court  or  a 
Jury,  the  plaintiff  shall  at  least  fourteen  days 
before  court  file  .in  the  clerk's  office  the  sum- 
mons and  complaint  in  the  cause,  endorsing 
thereon  the  nature  of  the  issue  and  the  num- 
ber of  the  calendar  upon  which  aame  shall  be 
placed;  *  *  •  and  the  clerk  shall  thereup- 
(m  place  said  cause  ui>on  its  appropriate  cal- 
endar, and  it  shall  stand  for  trial  without  any 
further  notice  of  trial,  on  notice  of  issue." 
After  making  provision  for  three  calendars, 
this  same  section  provides:  "Upon  calendar 
2  shall  be  placed  all  cases  to  be  passed  upon 
by  the  court.  Including  all  motions  and  rules 
to  show  cause."  It  Is  then  further  provided 
that  the  clerk  of  the  court,  within  20  days 
after  every  adjournment  of  the  court  of  cmn- 
mon  pleas,  shall  carry  forward  on  calendars 
1  and  2,  for  hearing  at  the  next  term,  all  cases 
not  finally  disposed  of  at  the  preceding  term, 
and  shall  enter  in  regular  orderall  subsequent 
causes  duly  filed  and  Indorsed  as  above  pro- 
vided. The  scheme  of  the  Code  of  Civil  Pro- 
cedure Id  this  section  evidently  Is  that.  In  lieu 
of  former  notice  of  trial,  cases  shall  be  dock- 
eted on  their  appn^iriate  calendar  as  soon  as 
filed  and  Indorsed  as  required,  and,  if  so 
docketed  at  least  14  days  before  court,  th^ 
stand  for  hearing  at  the  ensuing  term  of 
court,  without  other  notice.  The  filing  and 
Indorsing  are  prerequisite  for  docketing,  but 
the  docketing  14  days  before  court  Is  the  no- 


tice of  trIaL  Ally  one  Interested  by  consult- 
ing the  dockets  or  calendars  of  tlie  court,  open 
to  his  Inspection,  may  know  at  least  14  days 
before  court  what  causes  stand  for  trial,  and 
need  not  be  taken  by  surprise.  While  the  Ii»- 
dOTsement  provided  for  seems  to  be  a  pre- 
requisite for  docketing,  yet  the  provision  is 
lately  for  the  help  and  guidance  of  the  clerk 
In  placing  the  caw  upon  appropriate  calen- 
dars, and  a  substantial  compliance  with  the 
requirements  Is  all  that  Is  necessary.  In  the 
case  at  bar  the  summons  and  complaint  were 
duly  filed,  and  the  case  was  docketed  mi  Its 
appropriate  calendar,  at  least  14  days  before 
court  The  Indorsement  of  the  worda  "CaL 
2"  by  the  deputy  clerk  at  the  request  and  in 
the  presence  of  the  attorney  for  plaintiff  Is 
the  same  as  if  done  by  the  plaintiff.  The 
words,  "Complaint  for  foreclosure  of  real 
property,"  printed  on  the  back  of  the  com- 
plaint. In  connection  with  the  words  "CaL  2," 
In  the  light  of  the  statute  requiring  all  cases 
to  be  passed  upon  by  the  court  to  be  placed 
in  calendar  2,  sufficiently  disclosed  the  nature 
of  the  Issue  for  the  purpose  intended.  It  was 
an  issue  In  equity, — foreclosure  of  a  mort- 
gage on  real  property,— to  be  tried  by  the 
court  The  nature  of  the  issue  was  as  appar- 
ent from  the  indorsement  made  as  It  would 
have  been  .had  the  Indorsement  been,  "Issues 
of  law  and  fact  for  the  court"  In  Threatt  v. 
Mining  Co.,  42  S.  C.  &4.  19  S.  B.  1009.  this 
court  held  the  Indorsement  of  the  words, 
"Issues  of  fact  for  a  Jury.  Docket  No.  1,'* 
was  a  compliance  with  the  provisions  under 
consideration.  There  was  a  substantial  com- 
pliance with  the  act  in  question,  and  there 
was  no  error  In  the  ruling  of  the  court  below 
on  this  point 

As  to  the  question  of  the  master's  authority 
to  bold  the  reference,  take  the  testimony,  and 
report  the  same  to  the  circuit  court  Section 
847,  Rev.  St  1893,  provides  as  follows:  "Each 
master,  within  bis  county,  In  all  causes  pray- 
ing equitable  relief,  shall  have  power  to  hear 
all  motions,  of  course,  and  to  make  orders 
thereon;  to  extend  the  time  to  answer  or  de- 
mur; to  grant  leave  to  amend  pleadings  and 
to  make  new  parties;  to  appoint  guardians 
ad  litem  for  Infanta,  and  to  grant  all  orders 
necessary  for  the  service  by  publication  of 
absent  defendants.  He  shall  also  have  pow- 
er to  make  orders  of  reference  of  matters  of 
account  reserving  all  tbe  equities  of  the  par- 
ties, and  may  grant  all  such  OTders  of  an  inters 
locutory  character  as  may  be  necessary  to  pre- 
pare such  causes  for  a  hearing  on  the  merits. 
But  all  such  (Uders  shall  be  subject  to  the  re- 
vision of  the  presiding  Judge  at  the  next  suc- 
ceeding sitting  of  the  court,  or  of  the  resident 
circuit  Judge  at  chambers."  This  was  a  cause 
In  which  equitable  relitf  was  prayed  (or.  The 
master  ordered  the  reference  "for  the  purpose 
of  takfng  testimony  In  an  accounting  between 
plaintiff  and  defendant  as  to  the  amount  due 
by  defendant  to  plaintiff  on  the  note  and 
mortgage  set  out  In  the  complaint  The  evi- 
dence taken  by  the  master  was  confined  to 
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the  proof  of  plaintUTs  claim  against  the  de- 
fendant, and  the  proof  of  payment  thereon 
made  by  the  defendant,  showing  the  remain- 
der dne  i^ntiCt  after  deducting  payments. 
This  was  clearly  a  "matter  of  account,"  and 
the  master  did  not  exceed  hla  authority  in 
ordering  and  holding  the  reference.  Further- 
more, section  849,  Rev.  St.  1893,  proTldes 
that:  "He  [the  master]  shall,  upon  the  ap- 
plication of  either  party  to  any  cause  or  pro- 
ceedings In  which  equitable  relief  In  demand- 
ed, pending  and  at  Issue  In  his  county,  take 
in  writing  the  testimony  of  any  witness  who 
may  be  produced  before  him  by  any  party  'to 
the  cause,  ten  days'  notice  of  such  applica- 
tion having  been  given  to  the  opposite  party, 
such  witness  being  subject  to  the  same  rights 
of  examination,  cross-examination,  and  reply, 
and  the  same  exceptions  as  to  the  admissibil- 
ity of  testimony,  as  are  allowed  by  law  upon 
examination  before  the  court:  exc^t  that  In 
case  any  testimony  be  objected  to,  the  master 
shall  receive  the  same  subject  to  exceptions, 
reporting  the  exceptions  In  bis  ruling  thereon. 
The  deposition  so  taken  may  be  read  In  evi- 
den<;e  at  the  hearing,  subject  to  the  right  of 
either  party,  upon  good  cause  shown,  to  re- 
quire a  personal  attendance  and  viva  voce 
examination  of  the  witness  at  the  hearing." 
The  defendant  had  filed  bla  answer  iDcfore 
the  5th  day  of  July,  1895,  the  date  of  the  mas- 
ter's order  of  reference  to  take  testimony. 
This,  therefore,  was  "a  cause  in  which  equita- 
ble relief  was  demlinded,  pending  and  at  ts- 
Bue  In  the  master's  county"  when  he  took  In 
writing  the  testimony  of  the  witnesses  pro- 
duced, and  due  notice  bad  been  given  to  the 
defendant  of  such  examination.  No  excep- 
tion was  made  to  this  testimony,  except  as  to 
the  master's  power  to  take  It,  and  no  attempt 
or  request  was  made  to  require  the  personal 
attendance  and  viva  voce  examination  of  the 
witnesses  at  the  hearing.  The  circuit  court 
had  the  right,  under  the  circumstances,  to 
have  read  the  testimony  or  deposition  so  tak- 
en, and  without  other  testimony,  no  other  be- 
ing offered,  to  make  the  decree  of  foreclosure. 
Exceptions  overruled.  ThB  Judgment  of  the 
circuit  court  is  affirmed. 


<«  8.  G.  481) 

SAMPLE  V.  LONDON  &  L.  FIRE  INS.  CO. 
OF  LIVERPOOL.  ENO. 

(Snprane  Court  of  Soutli  Canrfina.   Maidi  28, 
1896.) 

iHSUUSOa— LlHITATinN  OF  ACTIOHB— IXCBPTIOIT— 

Btatdt^-Whbh  Applioablc 

1.  Where  a  fire  policy  atipulated  that  do 
action  should  be  brought  tbereon  onleBs  com- 
menced within  12  months  "after  the  fire,"  nor 
"until  after  fall  coinpliance"  with  its  proviaioDB, 
one  of  which  required  proof  of  loss  to  be  filed 
within  60  days,  and  another  provided  that  loss 
should  not  be  payable  till  after  notice,  estinkate, 
and  satisfactorr  proofo,  and  appraisal,  if  re- 
qnired,  the  limitation  oommenced  to  ran  from 
the  accrual  of  the  cause  of  action,  sod  not  from 
the  date  of  loss. 

2.  Act  Dec  16,  1891,  providing  six  yean* 
Umitatlons  for  action  on  fire  policies,  notwith- 


standing stipulations  therein  to  Oie  contraiy, 
does  not  apply  where  the  policy  was  issaed  ana 
the  loss  suiferied  thmander  occurred  before,  and 
an  action  thereon  was  broai^t  after,  the  passage 

.of  the  act 

Appeal  from  common  pleas  ctrcnit  court  of 
Edgefield  county;  Earle,  Jndge^ 

Action  by  Mrs.  E.  B.  Sample  against  the 
London  &  Lancashire  Fire  Insurance  Com- 
pany of  Liverpool,  England,  on  a  fire  policy. 
From  a  Judgment  for  plaintiff^  defendant  ap- 
peals. Affirmed. 

Sheppard  Bros.,  for  aroellant  J.  Wm. 
Thurmond,  for  respondent 

JONES,  J.  On  the  eth  day  of  April,  1891, 
the  defendant  company  Issued  to  the  plain- 
tiff, Mrs.  Sample,  a  fire  insurance  policy  on 
her  dwelling  house  In  Edgefield  cotmty.  The 
policy  contained  a  provision  that  '*no  suit  or 
actlou  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of 
law  or  equity  nntll  after  full  compliance  by 
the  insured  with  all  the  foregoing  cequl re- 
in en  ta,  nor  unless  commenced  within  twelve 
months  next  after  the  fire."  The  requirements 
to  be  complied  with  included  the  filing  of 
pBoofs  of  loss  within  60  days  after  the  fire. 
The  policy  also  provided  that  "the  loss  shall 
not  become  payable  until  sixty  days  after 
the  notice,  ascertainment,  estimate,  and  sat- 
isfactory proof  of  the  loss  herein  required 
have  been  received  by  this  company,  in- 
cluding an  award  by  appraisers,  when'  ap- 
praisal has  been  required."  The  property 
Insured  was  destroyed  by  fire  on  the  23d  day 
of  April,  1891.  Due  proof  of  loss  was  received 
by  the  company  on  the  14th  day  of  Jtme, 

1891,  "On  Monday  after  the  third  Sabbath 
In  August,"  following,  the  adjuster  of  the 
defendant  company  offered  to  pay  the  plain- 
tiff tlO  or  $16  In  settlement  of  her  claim 
under  the  policy,  which  she  declined,  where- 
fore the  adjuster  "refused  to  pay  the  loss." 
Suit  on  the  policy  was  commenced  July  S, 

1892,  — more  than  12  months  after  the  fire, 
but  within  12  months  after  the  accrual  of 
the  right  of  action  under  the  policy.  This 
cause  was  first  tried  at  Edgefield,  before 
Judge  Hudson  and  a  Jury,  In  November, 

1893,  and  he  directed  a  verdict  In  favor  of 
the  defendant  company;  ruling  that  the  ac- 
tion could  not  be  maintained,  the  plaintiff 
having  admitted  at  the  trial  "that  It  was 
stipulated  In  the  policy  that  no  UablU^ 
should  attach  to  the  Insurance  company,  un- 
der its  policy  BO  Issued,  unless  action  was 
brought  within  twelve  months  after  the 
date  of  the  fire,  and  that  the  fire  occurred 
In  May,  1891."  On  appeal  this  court  ordered 
a  new  trial,  holding  that  the  circuit  court 
erred  In  directing  a  verdict  The  cause  came 
on  again  for  trial  In  March.  1895,  and  re- 
sulted In  a  verdict  for  the  plaintiff  for 
$306.80,  for  which  Judgment  was  duly  enter- 
ed. At  the  close  of  the  testimony  in  behalf 
of  the  plaintiff  the  defendant's  counsel  mov- 
ed for  a  nonsuit  on  the  ground  "that  tbo  suit 
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wu  not  bronght  vltUo  twelve  monOui  next 
after  the  flre."  The  motion  for  nonsnlt  vaa 
oTermled.  and  defendant  now  excepts  there- 
to. 

The  presiding  Judge  charged  the  Jary  *ihat 
all  the  conditions  of  the  policy  must  be  con- 
sidered together  as  one  contract,  and  that 
'one  year*  does  not  mean  one  year  tnm  the 
flre,  but  one  year  (twelve  months)  from  the 
time  that  plaintiff  had  the  right  to  bring 
this  action."  Defendant  excepts  to  the 
charge  as  error.  The  presiding  Judge  fur- 
ther charged  the  Jury  "that  even  If  the  In- 
surance company  had  the  right  to  stand  up- 
on that  limltatkoi,  [and  that.  If]  strictly  con- 
sidered, it  meant  one  year  from  the  date  of 
the  flre,  yet  If  an  adjuster  was  sent  down, 
who  entered  into  negotiations  with  the  plain- 
tiff, looking  to  a  settlement  of  the  loss,  long 
after  that  time,  to  wit,  some  time  In  the 
latter  part  of  August,  then  It  amounts  to 
waiver,  by  conduct,  of  the  right  of  the  In- 
surance company  to  stand  strictly  upon  its 
contract";  to  which  charge  the  defendant  ex- 
cepts. 

The  decisive  point  of  the  controversy  in 
this  case  is  whether  the  12-months  llmita* 
Uon  for  suit  under  the  policy  commences  to 
run  from  the  time  of  the  flre,  or  at  the  ex- 
piration of  00  days  after  the  filing  of  the 
proof  of  lora.  On  this  point  there  Is  great 
conflict  of  anthoritlee,  and  an  attempt  to  rec- 
oncile them  is  hopeless.  After  very  care- 
ful examination  and  coualderaUon  of  the 
question  in  the  light  of  the  many  decided 
cases  from  the  courts  bearing  thereon,  this 
court  concurs  with  the  circuit  court  in  Its 
construction  of  the  iwllcy  of  Insurance,  and 
holds  that  the  action,  having  been  begun 
within  12  months  from  the  expiration  of  the 
GO  days  after  the  flllng  of  the  proof  of  loss 
with  the  company^  Is  sustainable,  as  within 
the  time  contemplated  by  the  parties  to  the 
contract  Standing  alone,  the  stipulation 
that  *^ult  shall  not  be  sustainable  unless 
commenced  within  12  months  next  after  the 
flre"  Is  clear,  definite,  and  unambiguous; 
but  it  Is  coupled  with  the  further  provision 
that  suit  should  not  be  sustainable  "until 
after  full  compliance  with  all  the  foregoing 
requiremeuts."  These  requirements  are 
numerous,  and,  when  technical  compliance 
Is  Insisted  upon  by  the  company,  consider- 
able time  may  be  consumed  In  meeting 
them.  Then  there  Is  the  further  stipulation 
that  "the  loss  shall  not  become  payable  un- 
til sixty  days  after  the  notice,  ascertalu- 
ment,  estimate,  and  satisfactory  proofs  of 
the  loss  herein  required  have  been  received 
by  this  company,  including  an  award  by  ap- 
praisers, when  appraisal  has  been  required." 
By  this  provision  the  company  Is  exempt 
from  suit  for  60  days  In  any  event,  and  for 
BO  much  longer  time  as  may  be  required  to 
make  satisfactory  proof  of  loss  and  secure 
an  award  from  appraisers.  If  required.  No 
award  was  required  In  this  case,  but  under 
the  policy  It  might  have  been.   Time  would 


necessarily  b«  consumed  in  secnrixv  the  ap- 
pointment, action,  and  award  of  appraisers. 
Proof  of  loss  may  be  delivered  to  the  com- 
pany within  the  60  days  required  by  the 
policy,  but  there  may  be  delay  In  making 
the  proofs  conform  strictly  with  the  many 
requirements  of  the  policy,  and  the  proofs 
may  not  be  satisfactory  to  the  company  un- 
til after  much  correspondence  and  amend- 
m«it.  Plans  and  specifications.  In  the  case 
of  a  building  destn^ed,  must  be  furnished. 
If  required.  The  Insured.  If  required,  must 
furnish  a  certificate  of  the  magistrate  or 
notary  public  living  nearest  the  idace  of 
the  flre,  stating  that  he  has  examined  the 
circumstances,  and  believes  the  insured  has 
honestly  sustained  loss  to  the  amount  that 
such  magistrate  or  notary  public  shall  cer- 
tify. It  Is  quite  possible,  without  fault  of 
tiie  Insured,  and  wfam  the  doctrines  of  waiv- 
er and  estoppd  cannot  be  Involved  against 
the  insurer,  In  an  honest  effort  to  make  sat- 
isfactory proof  of  an  honest  loss,  that  12 
months  may  expire  before  full  compliance 
by  the  insured  with  all  the  requirements  of 
the  policy.  Under  an  iron-bound  rule  of 
construction  that  suit  on  sncb  a  policy 
must  be  brought  within  12  months  after  the 
flr^  the  claim  might  be  barred  before  It 
accrued.  Such  a  construction,  therefore, 
leads  to  absurdity.  There  1b  Inconsistency 
between  the  clause  of  the  policy  compelling 
the  Insured  to  sue  within  a  given  tlm^  and 
the  clauses  exempting  the  insurer  from  suit 
for  an  indefinite  period  within  that  time. 
Ordinarily  the  right  to  sue  within  a  certain 
time  means  that  the  right  may  be  asserted 
on  any  day  of  that  time.  Both  parties 
must  have  intended  that  the  Insured  should 
have  a  reasonable  time  in  which  to  assert 
his  right,  after  the  accrual  of  his  right,  and 
that,  time  was  flxed  at  12  montiis.  If  the 
question  had  arisen  under  a  statute  of 
llmltetion,  the  rule  undoubtedly  would  be 
that  the  time  commenced  to  run  on  the  ac* 
crual  of  the  cause  of  action.  It  seems  that 
It  ts  not  an  nnr«uonable  construction  to 
say  that  the  parties  to  this  contract,  by  the 
special  Umltetion  therein  agreed  upon, 
meant  to  allow  the  stipulated  time  after 
the  accrual  of  the  right  of  action.  It  is  a 
well-settied  rule  of  construction  of  contnuitB 
of  Insurance  that  their  provisions  should  be 
stricUy  construed  against  the  insure,  and 
liberally  construed  in  favor  of  the  Insured. 
In  Kratzensteln  v.  Assurance  Co.,  116  N.  T. 
S4,  22  N.  E.  221,  the  court  said,  "Where  an 
Insurance  contract  Is  so  drawn  that  It  Is 
manifestly  ambiguous,  so  that  reasonable 
and  intelligent  men,  on  reading  It,  would 
bonestiy  differ  as  to  Its  meaning,  the  doubt 
should  be  resolved  against  tbe  company, 
because  It  propounded  and  executed  tbe 
agreemeut,  and  la  responsible  for  the  lan- 
guage and  the  uncertainty  thereby  created." 
Mr.  Justice  Harlan,  in  Moulor  v.  Insurance 
Co.,  Ul  U.  S.  335,  4  Sup.  Ct  466.  said, 
"Tbe  doubt  as  to  the  Intention  of  the  par- 
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ttes  mtiat  according  to  the  settled  doctrines 
of  the  law  ot  Inaarance,  recognized  tn  all 
adjudged  cases,  be  reaolTed  against  the 
party  whose  language  It  becomes  neceesary 
to  Interpret**  Unquestionably,  It  la  true 
tiiat  "reasonaUe  and  Intelligent  men"  not 
only  may  differ,  but  bsTe  differed,  ae  to  the 
true  construction  of  such  a  policy.  Numer- 
ous and  learned  courts,  construing  such  a 
policy,  hare  held  that  the  limitation  com- 
mences to  ran  from  the  time  of  the  fire. 
See  Insurance  Co.  t.  Wells,  83  Va.  736,  S  S. 
jS.  8^;  Hart  ▼.  Insurance  Co.,  86  Wis.  77, 
66  N.  W.  S32;  Jobnson  r.  Insurance  Co.,  91 
111.  D2;  Chambers  t.  Insurance  Ca,  61  Conn. 
17;  Tasker  v.  Insurance  Co..  68  N.  H.  469; 
Insurance  Co.  t.  Barr,  04  Pa.  St  345;  also. 
Insurance  Co.  Weiss,  106  Pa.  St  20; 
Hocking  T.  Insurance  Co.,  ISO  Pa.  St  170, 
18  Atl.  614;  King  T.  Insurance  Co.,  47  Hun, 
1;  Schroeder  t.  Insurance  Oa,  2  Fhlla.  286; 
TraTelers'  Ins.  Co.  t.  Calltornia  Ins.  Co.,  1 
N.  D.  ISl,  45  N.  W.  703;  Bradley  t.  Insur- 
ance Co.,  28  Mo.  App.  14;  Glass  t.  Walker, 
60  Mo.  82;  McElroy  T.  Insurance  Co.,  48 
Kan.  200,  29  Pac.  478;  also.  Insurance  Co. 
T.  Stoffels,  48  Kan.  205.  29  Pac.  479;  In- 
surance Co.  T.  Meesman,  2  Wash.  St  469, 

27  Pac.  77;  Fullam  t.  Insurance  Co.,  7 
Gray,  61.  This  Is  a  formidable  array  ol 
authorities  supporting  appellant's  conten- 
tion. But  on  the  other  hand,  supporting 
the  view  of  this  court,  there  Is  equal,  If  not 
greater,  authority.   Indeed,  the  court,  In 

28  ,Ma  App.  Ifl^  following  66  Mo.  32,  and 
In  Travelers'  Ins.  Oa  v.  California  Ins.  Co., 
snpm  (cases  greatly  relied  upon  by  appel- 
lant), concedes  that  the  weight  of  authority 
Is  In  support  of  the  view  announced  by  this 
court  In  Travelers'  Ins.  Co.  v.  California 
Ins.  Ca,  supra,  the  court  said,  *?t  la  un- 
doubtedly true  that  a  majority  of  the  ad- 
judications BO  Interpret  these  limitations  as 
to  allow  the  full  time  to  sue  after  the  right 
of  action  has  accraed,  although  more  than 
the  limited  time  has  elapsed  since  the  loss  oc- 
curred." Wood,  Ins.  i  443,  states  as  fol- 
lows: "When  a  policy  stipulates,  that  no 
action  shall  be  brought  unless  commenced 
within  a  certain  time  after  loss  or  damage 
shall  accrue,  and  there  Is  a  proTlslon  In 
the  policy  that  the  company  will  pay  In  30, 
60.  9(X  or  any  othv.  number  of  days  after 
proofs  of  loss  have  been  served,  the  limita- 
tion does  not  attach  until  after  the  period 
In  wblch  the  comjiany  haa  In  which  to  pay 
the  loss  has  expired."  In  2  May,  Ins.  (3d 
Ed.)  8  479,  It  Is  stated  that  "generaUy  the 
limitation  will  be  construed  to  run  from  the 
time  when  the  loss  becomes  due  and  pay- 
able, ratiier  than  from  the  time  when  the 
loss  actually  occurs.  •  «  «  Where  the 
loss  Is  not  payaUe  until  00  days  after 
proof  of  loss,  and  no  action  can  be  b^pm 
until  an  awud  hu  fixed  the  amount  of 
tbe  damages,  nor  after  six  months  from  the 
loss,  the  limitation  of  suit  does  not  b^:ln 
to  run  from  loss,  but  ftom  tiie  time  the  right 


6f  action  accrued."  See,  also,  Bac  Ben.  Soc. 
S  446.   So  that  the  text  writers  snsteln  our 

view. 

A  distinction  Is  attempted  to  be  made,  in 
some  'cases,  to  the  effect  that.  If  the  policy 
provides  that  suit  must  be  commenced  with- 
in 12  months  "after  the  fire,"  the  time  begins 
to  run  from  the  time  of  the  fire,  whereas.  If 
the  policy  provides  that  the  suit  must  be 
commenced  within  12  months  "after  the  loss 
occurs,"  or  "after  the  loss  or  damage  ac- 
crues," the  time  begins  to  run  from  the 
accrual  of  the  right  of  action.  But  this 
distinction  does  not  seem  to  be  a  sound  one, 
since  the  loss  or  damage  Insured  against  by 
a  fire  Insurance  policy  must  occur  or  ac- 
crue. If  at  all,  at  the  time  of  the  fire.  The 
loss  or  damage  must  necessarily  precede  the 
proofs  of  loss. 

So  far  as  we  have  ascertained,  the  federal 
courts  hold  the  rule  of  construction  to  be  a« 
herein  announced.  See  Spare  v.  Insurance 
Co.,  17  Fed.  668;  Vetto  v.  Insurance  Co^  SO 
Fed.  668;  Frlezen  v.  Insurance  Oo^  Id.  852; 
Steel  V.  Insurance  Co.t  2  0.  0.  A.  468,  Si 
Fed.  716,  overruling  47  Fed.  868.  The  fol- 
lowing cases  from  state  courts  supp<wt  the 
same  view:  Murdoch  v.  Insurance  Co.,  33 
W.  Va.  407,  10  a  D.  777;  also  Barber  t. 
Insurance  Co.,  16  W.  Ta.  668;  Bills  v.  In- 
surance Co.,  64  Iowa,  607.  20  N.  W.  782; 
also,  Bggleston  v.  Insurance  Co.,  66  Iowa. 
80S,  21  N.  W.  662;  Miller  r.  Insurance  Oo., 
70  Iowa,  704,  29  N.  W.  411;  Qulnn  r.  Insur- 
ance Ca,  71  Iowa,  616,  88  N.  W.  130;  Bfatt 
V.  Association,  81  Iowa,  186,  46  N.  W.  857; 
Bfayor  of  New  York  v.  ^mllton  Fire  Ins. 
Co.,  39  N.  T.  ^;  Hay  v.  Insurance  Ca,  77 
N.  Y.  236;  Steen  v.  Insurance  Ca,  89  N.  T. 
316;  ObandlOT  t.  Insurance  Ca,  21  lOnn. 
86;  Insurance  Oa  v.  Jones,  54  Ark.  876,  15 
8.  W.  1084;  Case  v.  Insurance  Co.,  83  CaL 
476,  28  Pac.  634;  Insurance  Oo.  t.  Buck- 
staff  (Neb.)  56  N.  W.  687;  Insurance  Oo.  v. 
Falrbank.  32  Neb.  750,  40  N.  W.  7U;  Hong 
Sling  T.  insurance  Oo.  (Utah)  80  Paa  807. 

'Construing,  therefore,  the  policy-  as  a 
whole,  and  placing  on  dauses  capable  of 
two  constructions  the  Interpretation  most 
favorable  to  the  Insured,  we  are  constrained 
to  hold  that  the  partlra  to  this  contract  of 
Insurance  contemplated  that  the  Insured 
should  hare  12  moaths  in  whidi  to  sue,  aft- 
er the  accrual  at  the  right  of  action.  Tbe 
action  was  brought  In  time,  and  there  was 
no  error  in  the  refusal  of  the  motion  tm 
nonsuit,  and  tn  the  charge  of  the  circuit 
Judge  on  this  point  Having  reached  this 
conclusion,  it  is  mmecessary  to  consider 
whether  there  was  error  In  the  charge  of 
the  trial  Judge  in  the  nutt^  at  waiver, 
since  if  the  action  was  brought  in  time,  un- 
der the  terms  of  the  ptdlcy,  there  was  no 
need  and  no  room  for  the  application  at  the 
doctrine  of  walvor;  and,  if  there  was  any 
error  in  the  chuge  on  this  point.  It  was  m- 
ttrdy  harmless. 

Nor  need  we  pass  np<m  tiie  quesUm  raised 
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by  respondent  to  sastain  the  judgment  be- 
low, viz.  that  the  act  entitled  "An  act  relat- 
1ns  to  the  time  for  commencing  actions  on 
policies  of  Insurance  In  this  state,"  approved 
December  16,  1891,  allows  six  years  In 
which  to  bring  actions  on  policies  notwith- 
standing stipulations  therein  to  the  con- 
trary. It  wUl  be  noted  that  the  contract  of 
Insurance  under  consideration  was  made 
April,  1891.  and  the  loss  thereunder  was 
sustained  May,  1891,  before  the  passage  of 
this  act  At  the  time  when  this  contract 
was  made,  It  was  unquestionably  lawful  for 
the  parties  to  stipulate  when  suits  should 
be  brought  Wood,  Ins.  {  460;  May,  Ins.  i 
478;  Rlddlebarger  v.  Insurance  Co.,  T  Wall. 
386.  The  Judgmmt  of  the  ctrcutt  court  is 
affirmed. 


<«  8.  C.  S27) 

SOUTH  CAROLINA  STEAMBOAT  00.  v. 
WILMINGTON,  a  &  A.  R.  CO. 

(Simnme  Coart  of  South  Carolina.   March  23, 
1886.) 

OnTRuctiHo  Naviqauj  Rma— Civil  Aotioh— 
Sfbciai.  DAHAeas— UiuoixoiB  or  Cidsbb. 

1.  An  action  for  damages  by  private  persons 
cannot  be  maintained  for  obstmcting  Davieable 
rivers,  which  are  detiaxed,  by  Const  art  1|  S  28, 
and  Id.  art  14,  i  1,  to  be  pnUic  hiahways,  on- 
less  special  damage  is  thereby  sustained. 

2.  A  steamboat  company  operating  on  a 
navigable  river  v.-bose  rights  may  have  been 
violated  in  a  greater  degree  than  those  of  the 
general  public  the  obstruction  of  said  river 
by  a  railroad  companr,  did  not  sustain  each  spe- 
cial damage  as  would  entitle  it  to  maintain  an  ac- 
ticm  for  damages. 

3.  In  an  action  for  ol^stmcting  a  navigable 
river,  bronght  by  a  steamboat  company,  a  para- 
graph of  the  complaint  alleging  that  defend- 
ant agreed  to  keep  opeo  the  luaw  in  the  bridge 
on  certain  days,  bat  that  defmdant  failed  to  do 
BO,  cannot  be  sustained,  as  against  a  demurrer, 
as  the  damages  reiiultin^  from  the  breach  of  con- 
tract wonid  not  retmlt  directly  from  the  obstruc- 
tion complained  cf,  and  as  snch  action  was  not 
the  proper  mode  of  obtaining  redress  for  breach 
of  contract    Oaiy,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Marion  county;  D.  A.  Townsend,  Judge. 

Action  by  the  South  Carolina  Steamboat 
Company  against  the  Wilmington.  Columbia 
A  Augusta  Railroad  Comxmi^  to  recover  dam- 
ages alleged  to  have  been  sustained  by  rea- 
son of  the  obstruction  by  defendant  company 
of  the  navigation  of  the  Pedee  river,  alleged 
to  be  a  navigable  stream.  A  demorr^  to  the 
complaint  was  overruled,  and  defendant  ap- 
peals. Reversed. 

The  following  Is  a  copy  of  the  complaint: 

"The  plaintiff,  onnplaliilng  of  the  defendant, 
allies: 

"First  That  the  plaintiff  is  a  corporation, 
duly  created  by  and  existing  under  the  laws 
of  the  state  of  South  Carolina  aforesaid,  un- 
der the  name  of  the  South  Carolina  Steamboat 
Company. 

"Second.  That  the  defendant  is  a  corporar 
tkm  duly  created  by  and  p-rinHtig  nnder  the 
lam  of  ttie  state  of  South  Gandlna  af <ne- 
y.a4B.»fio,4  ■  22 


said,  nnder  the  name  of  ^e  WOmlncton, 
Columbia  &  Augusta  Railway  Company. 

"Third.  That  the  plaintiff  has,  for  a  large 
number  of  years,  and  nnder  the  provisions 
of  its  charter  as  a  common  carrier,  con- 
stantly  and  without  intermission  run  a  line 
of  steamers  from  the  port  of  Georgetown,  up 
and  along  the  Pedee  river,  and  to  all  points 
dn  said  river,  for  the  purpose  of  transporting 
passengers,  produce,  manufactured  goods, 
general  merchandise,  and  other  freight  to  and 
along  the  said  river,  and  to  and  at  the  sev- 
eral statldns  used  by  the  said  plalntlfr  along  . 
the  said  river,  for  the  receipt  and  delivery  of 
such  passengers,  fr^ht  and  merchandise. 
That,  in  the  course  of  such  employment  the 
plaintiff  baa  built  and  owns  a  large  number 
of  steamers,  which  are  exclusively  used  for 
such  transportation  of  freight  and  merchan- 
dise along  the  said  Pedee  river,  the  said  steam- 
ers being  of  great  value.  That  It  was  well 
known,  to  the  public  generally,  and  to  the 
defendant  especially,  that  the  plaintiff  was 
engaged  In  this  business.  ,  That  as  a  mat- 
ter of  fact  the  plaintiff  has  for  years  been 
exchanging  freight  with  the  defendant  from 
and  for  points  on  said  river,  both  al>ove  and 
below  the  point  where  the  railroad  track  and 
bridge  of  the  defendant  crosses  the  river. 

"Fourth.  That  by  reason  of  such  Itmg  and 
regularly  continued  line  of  boats  so  made  by 
the  plaintiff  on  the  said  Pedee  rlvei;  the 
plaintiff  had  built  up  a  lai^  valuable,  and 
lucrative  business.  In  the  transportation  of 
freight  and  passengers  t<o  and  between  the 
said  stations,  so  used  by  It  along  the  said 
river.  That  the  value  of  said  business  de- 
pended and  depends,  to  a  very  large  extent 
on  tl^  regularity  of  the  trips  made  by  the 
steamers  of  the  plaintiff,  and  on  the  certainty 
with  which'  parties  living  along  the  shores  of 
the  said  river  might  and  may  calculate  upon 
the  arrival  and  departure  of  said  steamers,  as 
means  for  the  transportation  of  freight  and 
passengers.  That  it  Is,  therefore,  a  matter 
of  vital  Importance,  and  great  value  to  the 
plaintMf,  that  the  trl^  of  the  said  steamers 
should  not  be  Interrupted,  but  that  they 
should  be  made  regularly,  and  according  to 
their  established  and  advertised  schedules. 

"Fifth.  That  the  Pedee  river  la  a  navigable 
river,  lying  and  being  in  this  state,  and  part 
ly  in  the  county  of  Marion,  and  that  the  same 
has,  for  a  number  of  years  past  been  actually 
navigated  by  this  plaintiff,  by  the  use  of  Its 
boats  as  hereinbefore  described. 

"Sixth.  That  the  defendant  also  a  comm<m 
carrier,  Is  engaged  In  the  business  of  running 
a  railroad  In  this  state,  and  that  the  said  rail- 
road crosses  the  said  river  at  a  point  mid- 
way of  the  line  of  travel  on  said  river  used 
by  the  plaintiff  with  Its  steamers.  That  In 
order  to  cross  the  said  river,  the  defendant 
has  erected  and  maintained  a  bridge,  which 
bridge  la  situated  partly  within  the  county 
of  Marion;  but  that,  in  order  not  to  obstruct 
but  allow,  the  free  use  of  the  said  river  by 
the  pifttnrtif  and  others  similarly  situated. 
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thwe  had  been  placed  In  the  aald  bridge  a 
draw,  wUcli  could  be  and  was  opened  from 
time  to  time  for  tbe  pesaage  up  and  down  the 
river  <^  the  steamers  so  owned  bj  the  plain- 
tiff. 

"Seventh.  That,  some  time  in  the  fall  of 
1892,  the  defendant  desired,  for  Its  own  ad- 
Tantage,  and  to  continue  Its  own  bualness,  to 
do  certain  repairs  on  the  said  bridge.  That, 
In  order  to  make  snc^  repairs,  It  was  found 
necessary  either  to  close  the  draw  of  said 
bridge,  thereby  stopping  the  use  of  the  said 
river  by  this  plaintiff,  and  breaking  up  the 
schedule  estabUshed  by  it  by  long-contlnned 
nsag^  and  causing  It  espedal  loss  and  dam- 
age, or  else  tliat  the  draw  should  be  left  open, 
thereby  causing  no  Inconvenience  whatever  to 
the  plaintiff,  but  interfering  with  the  use  of 
the  said  bridge  by  the  defendant  as  a  means 
of  paaslng  ovw  the  said  river.  That  It  be- 
came^ therefore,  a  question  with  tbe  defend- 
ant whether,  in  order  to  effect  the  repairs 
which  it  desired,  for  its  benefit  to  make  on 
said  bridge,  It  sbonld  break  up  and  interrupt 
the  businMB  of  this  plaintiff,  carried  on  by 
it  along  the  said  river,  and  thereby  cause  it 
espedal  and  great  ^mage,  or  Uitampt  its 
own  business,  carried  on  by  It  over  tbe  said 
bridge,  to  Its  own  loss  and  damage^ 

"Eighth.  That  the  plaintiff  and  tbe  defend- 
ant are,  and  for  years  have  been,  to  a  large 
extent,  competitors  for  tbe  business  arising 
along  the  river,  and  In  the  vldnity  of  the 
crossing  of  Uie  same  by  tbe  said  bridge,  and 
that  it  is  theref  we  of  Importance  to  each  that 
their  respective  schedules  shall  be  main- 
tained, and  a  matter  <a  special  damage  to  tbe 
competitor  that  its  schedule  should  be  broken 
and  interfered  with,  and  the  continuance  ot 
its  regular  services  interrupted. 

"NintlL  That  it  was  well  known  to  the  de- 
fendant that  any  stoppage  of  -  navigation  on 
said  river,  by  closing  the  draw  of  said  bridge, 
would  cause  serious  and  special  damage  to 
the  complainants.  That,  about  eight  years 
previous  to  the  date  hereinafter  mentioned, 
repairs  were  deemed  necessary  on  the  said 
bridge  by  defendants,  but,  l>efore  maldng  tbe 
same  and  closing  tbe  draw  therein,  timely 
notice  was  given  to,  and  satisfactwy  arrange- 
ments made  witli,  the  i^alntlff  to  ke^  and 
maintain  one  of  Its  steamers  in  the  said  river 
above  the  said  bridge,  In  order  not  to  Inter- 
rupt the  bu^ess  of  the  plaintiff,  or  cause  it 
the  loss  and  damage  which  would  necessarily 
and  especially  be  caused  to  it  by  closing  the 
aaid  bridge  and  interrupting  Its  regular  sdied- 
nle  and  communication.  And  that  a  large 
and  additional  expense  incident  to  and  at- 
■tendant  upon  such  arrangement,  and  the 
maintaining  of  such  extra  l)oat  above  the 
bridge,  was  borne  and  paid  by  tlie  defendant 

"Tenth.  That,  before  actually  beginning  the 
said  repairs,  in  the  said  fail  of  the  year  1S9% 
the  defendant  notlfled  this  plaintiff  that,  hi 
order  to  accommodate  them  both,  and  cause 
damage  to  neither,  it  (the  defendant  would 
arrange  to  open  the  channel  of  the  said  river, 


by  opening  tbe  draw  In  the  bridge,  and  there- 
by removing  any  and  all  obstmctton  to  the 
free  navigation  thereof  on  the  regular  days 
used  by  the  plaintiff  tor  passing  up  and  down 
the  said  river.  That,  relying  upon  this  as- 
surance, the  plaintiff  did  not,  as  it  had  in- 
tended to  do,  retain  a  boat  above  the  bridge 
to  carry  on  Its  business  ttiere,  but  allowed  Its 
boat  then  above  the  bridge  to  eome  down 
the  river.  But,  upon  the  return  of  the  said 
steamor,  loaded  with  freight  tor  points  above 
the  said  toidge,  on  the  next  regular  day,  ac> 
cording  to  Its  schedule  for  passing  up  the 
rivo*,  the  plaintiff  found,  to  Its  great  surprise, 
that  the  defendant,  disregarding  Its  promises 
and  assurances,  had  closed  the  said  bridge  to 
Its  own  advantage,  and  to  the  special  detif- 
mi^t  and  damage  of  the  plaintiff,  and  de- 
dined,  upon  the  demand  of  the  plaintiff,  to 
open  the  same,  or  to  allow  tix  steamer  of  the 
plaintiff  to  pass  through. 

"Bleventli.  That,  in  vlolaticu  of  the  promise 
and  undertaking  of  the  defendant,  and  of  the 
provlshms  of  the  laws  of  this  stiUe,  the  said 
bridge  was  unlawfully  and  illegally  kept 
dosed  by  the  defendant  from  the  14tb  day  of 
September,  A.  D.  1882,  to  the  12tb  day  of  Oc- 
tober, A.  D.  1882,  to  tbe  special  and  peculiar 
damage  ax^  detriment  of  this  irialntlff .  That 
It  was  thereby  prevented  from  maUng  its 
trips  according  to  schedule  time  over  the  river 
above  the  said  bridge.  That  Its  business,  cre- 
ated by  long  years  ot  uninterrupted  service, 
was  brok»i  In  upon  and  seriously  injured. 
Ttiat  it  was  put  to  «cpense,  and  suffered  dam- 
age by  reason  of  the  tect  that,  assuming  tliat 
the  bridge  would  be  kept  open  according  to 
promise,  it  had  recdved  freight  for  stations 
above  the  said  bridge,  which.  In  consequence 
of  this  unlawful  act  of  the  defendant,  it  was 
prevented  frcnn  delivering,  and  was  idso  pre- 
vented from  receiving  frdght  from  said  sta- 
tions for  transportation  down  tbe  said  river, 
which  It  had  contracted  to  transport.  That 
thereby  special  and  particular  Injury  and 
damage  was  caused  to  this  plaintiff. 

"Twelfth.  That  meanwhile,  and  during  the 
closing  of  the  said  bridge,  the  d^endant  con- 
tinued to  use  the  same  for  the  passage  of  its 
tralna,  thereby  maintaining,  unint^mptedly 
and  unbrokenly.  Its  transportetion.  and  its 
schedules  of  dohig  business.  That  business 
which  was  properly  to  be  done  by  this  plaintiff 
was,  in  consequence  of  such  illegal  act  of  the 
defendant,  transferred  to  the  defendant  to  Its 
great  gain  and  advantage,  and  the  damage  and 
loss  of  this  i^aintlff;  and  tliat  the  defendant 
therefore,  by  such  unlawful  acts  to  continue 
benefit  to  itself,  at  the  known  and  recognized 
loss  of  the  defendant,  and  damage  to  the 
plaintiff  as  aforesaid;  the  defendant  thai  and 
there  well  knowing  the  business  in  whlt^ 
the  plaintiff  was  engaged,  and  that  the  action 
of  the  dti^Hidant  would  result  in  great,  pecul- 
iar, and  eqiedal  loss  and  damage  of  tlie 
plaintiff. 

"Thirteenth.  That  by  reason  of  aald  un- 
lawful and  wrongful  acts,  plfl*iiti*r  has  been 
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prevented  from  carrying  on  Its  osual  and  or- 
dinary business,  has  liad  Its  regular  schedules 
interrupted,  has  been  unable  to  transport 
freight  contracted  for  by  it  and  actually  car- 
ried up  to  the  point  of  the  said  obstruction, 
has  been  unable  to  transport  freight  down- 
ward, and  has  sustained  loss  and  other  great 
Injury  to  its  business,  to  its  damage  $5,000. 

"Wherefore  the  plaintiff  demands  Judg- 
ment against  the  defendant  in  the  sum  of 
$5,000,  and  its  costs  in  this  action." 

J.  T.  Barron  and  W.  J.  Montgonieiy,  for  ap- 
pellant Smythe  &  Lee  and  Selleis  &  Sellers, 
for  respondent. 

McIYER,  O.  J.  The  plaintiff  brings  this  ac- 
tion to  recover  damages  alleged  to  have  been 
sustained  by  It  by  reason  of  the  obstruction, 
by  the  defendant  company,  of  the  navigation 
of  the  Pedee  river,  alleged  tb  be  a  naviga- 
ble stream.  Inasmuch  as  the  primal,  ajid,  as 
we  think,  controlling,  question  arises  upon  a 
demurrei^  to  the  complaint  upon  the  ground 
that  It  does  not  state  facta  sufficient  to  con- 
stitute a  cause  of  action.  It  will  be  neces- 
sary for  the  reporter  to  embody,  In  his  re- 
port of  the  case,  a  copy  of  the  complaint 
which  Is  set  out  In  the  case. 

The  first  apeciflcation  of  deficiency  In  the 
complaint  is  thus  stated:  "The  complaint 
does  not  allege  any  special  or  particular  and 
direct  Injury  to  the  plaintiff  from  the  alleged 
obstruction  to  navigate  on  the  Pedee  river 
for  which  an  action  will  lie."  The  Pedee 
river,  being  a  navigable  stream.  Is  a  public 
highway.  The  constitution  of  1868,  which 
was  of  force  at  the  time  the  alleged  Cause  of 
action  in  this  case  arose,  and  at  tlie  time 
the  action  was  commenced,  and  at  the  time 
it  was  tried  In  the  circuit  court,  In  section 
40  of  article  1,  expressly  declares:  "All  navi- 
gable waters  shall  forever  remain  public 
highways."  And  the  same  declaration  Is  re- 
peated in  section  1  of  article  6.  The  same 
declaj^tlon  is  made  in  the  present  constitu- 
tion In  section  28  of  article  1,  and  again  in 
section  1  of  article  14.  There  can  be  no 
doubt  that  an  obstruction  of  any  highway  Is 
a  public  nnisance,  which,  ordinarily,  can 
only  be  redressed  by  indictment  As  is  said 
by  Harper,  J.,  In  delivering  the  opinion  of 
the  court  in  the  leading  case  of  Carey  v. 
Brooks,  1  Hill  (a  a)  at  page  307:  "In  gen- 
eral, the  remedy  for  a  nuisance  on  a  high- 
way Is  by  indictment;  and  the  case  put 
(Co.  Litt  6Q)  where  that  is  said  to  be  the 
vcijpet  remedy  is  like  the  present:  'If  a 
ditch  be  made  over  thwart  the  highway,  so 
tbat  he  cannot  go.'  In  Bac  Abr.  tit  'Nui- 
sance,' D,  it  is  said  that  common  nuisances 
against  the  public  are  only  punishable  by  in- 
dictment 'But  if,  by  such  nuisances,  the 
party  snffer  a  particular  damage,  as  If  by 
stopping  up  a  highway  with  togs,  etc.,  his 
horse  throws  him,  by  which  he  Is  wounded 
or  hurt,  an  action  lies.'  It  is  added,  however: 
'3ut,  if  a  highway  is  sb^ped,  that  a  man  is 


delayed  in  his  Journey  a  little  while,  and  by 
reason  thereof  he  is  damnified,  or  some  im- 
portant affair  neglected,  this  Is  not  such 
special  damage  for  which  an  action  on  the 
case  will  lie;  but  a  particular  damage,  to 
maintain  this  action,  ought  to  be  direct  and 
not  consequential;  as,  for  instance,  the  loss 
of  his  horse  or  some  corporal  hurt  in  falling 
into  a  trench  on  the  highway,'  etc.,— refer- 
ring to  Carth.  194."  And  Harper,  J.,  adds: 
"This  seems  to  be  the  settled  law,  founded 
on  the  inconvenience  of  allowing  a  separate 
action  to  every  individual  who  suffers  an  in- 
convenience common  to  many."  These  re- 
marks of  tbat  distinguished  Jurist  were  made 
In  a  case  where  the  plalntUf  had  a  raft  of 
timber  floating  in  the  water,  above  the  ob- 
struction complained  of,  which  he  bad  con- 
tracted, under  a  penalty,  to  deliver  by  a  cer- 
tain day  in  Hamburgh;  and  the  plaintiff 
bad  employed  hands  to  clear  out  the  clian- 
nel  of  the  stream,  at  an  expense  of  $125,  and 
had  been  delayed  In  delivering  the  timber 
about  one  month  by  reasons  of  the  act  of 
the  defendant  in  obstructing  the  stream.  And 
yet  it  was  held  that  the  plaintiff  could  not  re- 
xover,  because  the  damage  complained  of  was 
not  such  as  would  Justify  the  maintenance  of 
a  civil  action.  Tliat  case  (Carey  v.  Brooks) 
was  distinctly  recognized  and  followed  In 
the  comparatively  recent  case  of  South  Car- 
olina Steamboat  Oo.  v.  South  Carolina  Ry. 
Co.,  SO  S.  C.  638,  9  S.  S.  650,  where  it  was 
said  that  the  true  rule  on  the  subject  Is 
"that  the  injury  must  be  particular,— as  sev- 
eral of  the  cases  express  it,  'special  or  pe- 
culiar,*—must  result  directly  from  the  ob- 
struction, and  not  as  a  secondary  conse- 
quence thereof,  and  must  differ  in  kind,  and 
not  merely  in  extent  or  degree,  from  that 
which  the  general  public  sustains."  A  good 
Illustration  of  this  exception  to  the  general 
rule  may  be  found  in  the  case  of  Oroucb 
V.  Railway  Co.,  21  S.  a  where  a  steam- 
er, the  Silver  Star,  In  attempting  to  pass 
through  the  draw  of  a  bridge  erected  by  the 
railway  company  across  a  navigable  stream, 
of  insufficient  width,  struck  against  the  tim- 
bers of  the  bridge,  and  was  injured. 

This  being  the  rule,  the  next  inquiry  is 
whether  there  is  any  allegation  In  this  com- 
plaint which  brings  tills  case  within  the  ex- 
ception to  the  general  rule  that  the  only  rem- 
edy for  a  nuisance  In  obstructing  a  public- 
highway  Is  by  indictment  and  not  by  civil 
action.  We  do  not  think  there  Is  any  such 
allegation.  There  Is  no  allegation  of  any 
special  or  particular  damages  peculiar  to  the- 
plaintiff,  and  differing  In  kind  from  that  to 
which  all  others.  In  common  with  the  plain- 
tiff, were  exposed.  All  otliers.  In  common 
with  the  plaintiff,  had  a  legal  right  to  navi- 
gate this  river,  and  any  obstruction  of  that 
right  violated  their  rights  In  the  same  way 
as  the  rights  of  plaintiff  are  alleged  to  have 
been  vitiated.  Even  granting  tliat  the  rights 
of  plaintiff  are  alleged  to  have  been  violated 
to  a  greater  degree  than  tlwse  of  the  gen- 
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cml  pnbUc;  bj  reu<m  at  Interference  wttb 
tbe  regular  icbedalee  wtalch  ttae  plaintiff  had 
esublisbed.  and  by  reason  of  plaintiff  being 
prevented  from  complying  wttb  ita  engage- 
ments to  receive  and  deliver  fi«igbt  at  points 
on  tlie  rlTer  above  tbe  obstruction,  all  otber 
persons  wbo  cbose  to  navigate  that  river 
were  exposed  to  the  very  same  Und  of  in- 
jury. And  there  Is  no  allegation  in  the 
complaint  that  tbe  plaintiff  was  ttae  only  per- 
son or  corporation  engaged  In  navigating 
that  river,  even  If  sncb  an  allegation  would 
be  of  any  avail;  for  the  law  secured  to  ev- 
ery person  the  rtgbt  to  the  free  navigation 
of  that  river  whenever  be  chose  to  exercise 
such  right  If  the  fact  that  tbe  plaintiff.  In 
Carey  v.  Brooks,  was  subject  to  a  penalty 
for  not  delivering  his  timber  according  to 
his  contract,  did  not  bring  that  case  within 
the  exception  to  the  rule,  It  seems  to  ns 
Impossible  to  And  anything  in  the  complaint 
which  would  bring  this  case  within  such  ex- 
ception. 

Great  stress  Is  laid  upon  the  allegations 
contained  in  the  case  In  tbe  tenth  paragraph 
of  tbe  complaiDt  as  to  tbe  arrangement  there 
set  forth  between  plaintiff  and  defendant, 
whereby,  as  alleged,  the  defendant  agreed 
to  leave  open  the  draw  In  the  bridge  on  the 
day  of  the  regular  trips  of  the  boats  of  tbe 
plaintiff  company,  and  the  alleged  violation 
of  that  promise  or  arrangement  by  tbe  de- 
fendant company.  But,  in  tbe  first  place,  the 
present  action  Is  not  the  proper  mode  of  ob- 
taining redress  for  tbe  breach  of  a  contract; 
and,  in  the  second  place,  and  what  Is  more 
to  tbe  point,  tbe  damagea  resulting  from  tiie 
breach  of  such  contract  would  not  result 
directly  from  the  obstruction  complained  of, 
and  therefore  would  not  bring  this  case 
within  the  exception  to  tbe  general  rule. 
Assuming  all  the  allegations  of  the  com- 
plaint to  be  true,  as  we  must  do  under  the 
demurrer,  we  do  not  think  that  the  plaintiff 
has  stated  such  facts  as  are  necessary  to  the 
maintenance  of  a  dvU  action  for  damages 
sustained  by  the  obstruction  of  a  public 
highway.  It  follows,  therefore,  that  tbe  cir- 
cuit Judge  erred  in  overruling  tbe  demurrer. 
This  being  decisive  of  the  case,  all  of  the 
other  questions  presented  become  merely 
speculatlTe,  and  bence  need  not  be  consid- 
ered. The  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  overruling  tbe 
demurrer  be  reversed. 

QAAY,  J.  (dissenting).  Tne  defendant  de- 
murred to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufilcient  to  constitute 
a  cause  of  action  In  "(1)  that  there  is  no  al- 
legation showing  any  direct  damage  to  the 
plaintiff  from  ob8tructi<m  to  the  river  that 
Is  Bpecial  to  it,  and  not  common  to  the  pub- 
lic at  large,  for  which  an  action  wonld  lie; 
Q)  that  it  appears,  on  tbe  face  of  the  com- 
plaint, that  the  alleged  obstruction  to  It  was 
temporary,  and  only  for  the  purpose  of  mak- 
ing necessaiy  xepairs  on  the  defendant's 


bridge  across  tbe  river."  Tbe  complaint  con- 
tains allegations  appropriate  to  two  causes 
of  action:  First,  a  canse  of  action  for  dam- 
ages arising  from  the  obstruction  of  tbe 
navigable  highway;  second,  a  cause  of  ac- 
tion for  damages  resulting  from  the  violation 
of  defendant's  promise,  which  Induced  tbe 
action  on  the  part  of  the  plaintiff,  as  sec 
forth  In  the  tenth  parsgrapbof  the  complaint 
If  tbe  defendant  upon  motion,  bad  required 
the  plaintiff  to  state  tbe  causes  of  action  sep- 
arately, we  are  of  the  opinion  that  a  demur- 
rer would  properly  have  been  sustained  to 
the  cause  of  action  for  damages  arising  from 
the  obstruction  of  the  navigable  highway; 
but  a  demurrer  to  the  cause  of  action  for 
daniages  resulting  from  the  violation  of  de- 
fendant's promise,  which  Induced  action  on 
the  part  of  the  plaintiff,  could  not  properly 
have  been  sustained.  When  allegations  ap- 
propriate to  several  causes  of  action  are  com- 
mingled in  one  complaint  and  show  tbe 
plaintiff  entitied  to  some  rellet  then  demur- 
rer is  not  the  proper  remedy  against  any  of 
the  causes  of  action  which  are  thus  com- 
mingled. Cartin  v.  Railroad  Co.  (S.  C)  20 
S.  H.  979.  This  case  is  quite  different  from 
those  relied  upon  by  Mr.  Chief  Justice  Me- 
IVEK  in  delivering  tbe  opinion  of  tbe  ma- 
jority of  the  court  These  are.  In  brief,  tbe 
reasons  that  cause  me  to  dissent  from  tlia 
opinion  of  the  majority  of  tbe  court 


(4t  8.  c.  ia> 

WAOBNEB  et  aL  v.  PAPB  ec  sL 
(Sapieme  Court  of  South  Caraliaa.   Bfaidi  1& 

IKSOLVBKOT— ILLKOAL  PRKFtBBNOa 

Affidavits  accompanyiDg  a  complaint  for 
the  appointmeat  of  a  receiver  for  P.'«  property, 
and  fur  an  ordv  restraining  defeadauta  from 
interferina  therewith,  showed  that  P.  had 
mailed,  a  letter  to  each  of  bia  creditora.  stating 
that,  as  be  was  phyaically  unable  to  continue 
his  buslDeas,  be  bad  coududed  to  diacontinue^ 
and  asking  that  his  creditora  meet  on  a  apecitivd 
day  to  wind  up  bia  affairs:  that,  on  the  next 
day,  certain  of  defendanta,  hesring  that  P.  had 
mailed  such  letters,  persuaded  buu  to  withdraw 
tbem  from  tbe  muiL  and  procured  confwuonii  of 
judgment  from  P.  \a  .their  favor,  and  levied  on 
ail  bia  stock;  and  that  P.  bad  no  other  prop- 
erty with  which  u>  pay  the  remaining  creditoi& 
Held  sufficient  to  warrant  tbe  court  io  granting 
the  temporary  rdief  sought  in  advance  of  a 
trial  on  tbe  merits,  on  tbe  ground  that  the  con- 
fessions of  Judgment  were  In  violation  of  the 
aasignment  law  forbidding  preferences. 

Appeal  from  comnuHi  pleas  circuit  court  ot 
Beaufort  county;  D.  A.  Townaend,  Judge. 

Action  by  P.  W.  Wageuer  and  others,  co- 
partners, under  the  firm  name  of  F.  W.  Wage* 
ner  &  Co.,  against  John  H.  Pape  and  others, 
to  have  certain  confessions  of  Judgment  de- 
<dared  fraudulent  and  for  otber  relief.  From 
an  order  appointing  a  receiver  for  defendant 
Pape,  and  continuing  an  Injunction  restrain- 
ing defendants  from  Intaifering  with  said 
Pape's  property,  defoidantB  appeaL  Alflrmed. 

The  following  are  tbe  gronnds  of  appeal: 
**(!)  Because  there  was  no  evidence  bef  ot» 
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the  circuit  Judge  to  warrant  the  <q^on 
him  that  the  CMtfearions  of  Judgment  wen 
made  In  Tiolation  of  the  statute  law  of  aa- 
algnmrats.  (2)  Beoanse.  under  the  statute 
law  of  asslgnmenta,  two  condltioiui  mturt  have 
existed  to  render  the  confeeetooe  Told:  (a) 
The  debtor  mimt  have  been  InsoWent  at  the 
time  of  mffbing  the  confessions;  (b)  be  must 
have  designed  to  give  a  preference  over  other 
credltcffs  In  respect  to  such  InsoWency,— and 
there  was  no  erldence  to  establish  such  con- 
ditions, or  ^tber  of  them,  and  it  was  oror 
to  And  otherwise.  (3)  Because  the  over- 
whelming evidwce  before  the  drcnlt  Judge 
showed  that  the  defendant  Pape  was  not  in- 
Bolvent,  and  that  the  confessions  of  Judgment 
were  made  solelr  as  security  for  bona  fide 
debts  then  due,  and  to  enable  the  defendant 
Pape  to  contlnoe  business,  and  it  was  error 
In  the  drcnlt  Judge,  In  the  face  of  these  facts, 
to  make  the  said  order.  (4)  Because  there 
was  DO  ground  shown  In  the  evidence  before 
the  circuit  Judge  upon  which  such  order  could 
properly  be  founded.  (6)  Because  the  circuit 
Judge  had  no  power  to  appoint  a  receiver  of 
the  defendant  Pape'a  property  upon  the  pro-, 
ceedlngs  before  him.  (6)  Because  the  pro- 
ceedings before  the  drcoit  Judge  contained 
no  evtdenee  wanmntlng  the  appt^tment  ot  a 
rec^vti." 

W.  X  Verdier  and  Thos.  Talblrd,  for  appel- 
tanta.   Elliott  A  Elliott,  for  respimdenta. 

POPE.  J.  -  On  the  8d  day  of  May,  lfi94,  the 
defendant  John  H.  Tape,  who  resided,  in  the 
town  of  Beaufort,  in  this  etate,  and  who  con- 
ducted a  general  merchandise  business  in 
such  town,  had  written  and  posted  In  the 
post  office  at  Beaufort  the  ftdlowing  paper, 
addressed  to  each  one  of  his  creditors : 
"Gents:  Owing  to  my  recent  illness,  where- 
by I«am  physically  incapacitated  to  contlnoe 
my  business,  and  thereby  retrieve  the  loss 
sustained  during  the  late  cyclone  [27  August, 
1893],  I  liave  concluded  to  discontinue  tne 
same,  and  beg  herewith  to  notify  you  to  at- 
tend meeting  of  my  creditors  on  Tuesday 
next  May  8th,  at  12  o'cloclc  noon,  to  take 
soch  action  as  may  be  necessary  to  wind  op 
my  said  business  for  the  benefit  of  all  con- 
cerned. Oup  or  two  parties  in  this  town 
stand  ready  to  buy  the  whole  stock.  Being 
myself  unable  to  do  business,  I  leave  it  to 
you  to  decide.  John  H.  Pape,  per  Hoxle." 
On  May  4,  1894,  S.  S.  Priedlein,  wbo  is  tne 
agent  and  salesman  of  the  firm  of  S.  Oucken- 
beimer  ft  Sons,  of  Savannah,  Ga.,  was  In  the 
storehouse  of  John  H.  Pape,  and,  when  ne 
was  informed  of  the  circular  letter  prepared 
and  mailed  to  his  creditors  by  the  said  John 
H.  Pape,  asked  if  such  letters  conld  be  gotten 
ont  of  the  malL  He  was  Informed  tliat  soch 
could  be  done;  and  then  the  said  John  H. 
Pape  had  each  and  every  of  said  letters  taken 
ont  ot  the  mails.  The  said  8.  S.  Friedlein, 
when  he  was  told  of  this,  said,  "That  Is  good,** 
and  fmrtber  said  that  if  <mij  one  of  snch  let- 


tecs  remained  in  fhe  malla,  "that  would  spoil 
It  aJL"  On  that  day,  several  times,  the  de- 
fendant r.  W.  Scheper  was  In  the  store,  and 
In  consultation  with  S.  S.  Friedlein;  and  on 
that  day  the  said  John  H.  Pape  made  a  con- 
feeslcm  of  Jndgment  to  S.  Ouckenhehner  & 
Sons  for  the  sum  of  $978.70;  and  to  P.  W. 
Scheper  for  f271.76,  part  of  the  latter  Judg- 
ment being  for  r^t  dae  by  John  H.  Pape 
to  P.  W.  Scheper;  and  these  Judgments  were 
on  that  day  entered  np  In  the  office  of  the 
clerk  of  court  for  Beaufort  connty.  In  this 
state.  On  the  9th  day  of  May,  1894,  George 
A.  Reed,  as  sheriff  of  Beaufort  county,  under 
execution  issued  to  him  in  the  aforesaid  cases 
of  confession  of  Judgment,  levied  upon  all  the 
stock  in  trade,  including  show  caaea,  store 
fixtores.  glassware,  scales,  and  measures,  and 
on  the  14th  May,  1894,  advertised  the  same 
for  sale  for  cash,  on  sales  day  in  June,  1884. 
Thereupon  P.  W.  Wagener  &  Co.,  who  were 
also  creditois  of  John  H.  Pape,  commenced 
this  action  against  Jolm  H.  Pape,  S.  Gack- 
enheliner  &  Sons,  F.  W.  Scheper,  and  George 
A.  Reed,  as  sberUT,  as  defendants,  in  the  court 
of  commoD  pleas  for  Beaufort  connty.  In  this 
state.  And  in  the  complaint,  after  alleging 
the  foregoing  matters,  and  that  John  H, 
Pape  owed  them  over  $700.  they  ctiarged  that 
such  confessions  of  Judgmrait  were  made 
when  all  the  parties  thereto  had  neasonablo 
cause  to  believe  the  said  John  H.  Pape  In- 
solvent; that  said  confessions  of  Judgment 
were  given  in  fraud  of  the  creditors  of  John 
H.  Pape.  and  as  a  means  of  transferring  bia 
property  to  them  (Guckenheimer  &  Sons  and 
F.  W.  Scheper),  In  preference  to  the  plaintilTs 
and  the  other  creditors  of  John  H.  Pape;  that 
such  conTessloos  of  Judgment  were,  in  effect, 
an  assignment  of  an  Insolvent  debtor  with 
preferences,  and  in  violation  of  the  seventy- 
ninth  chapter  of  the  Revised  Statutes  of  South 
Carolina;  and  that  S.  Guckenheimer  &  Sons 
and  F.  W.  Scheptf  procured  the  giving  such 
confesdons  of  Judgment  for  the  said  purpose; 
and.  also,  that  John  £L  Pape  bad  no  other 
property  than  that  levied  upon  to  pay  his 
debts,  and.  if  the  said  propjerty  cannot  be 
reached  by  the  plaintiff  and  other  creditors 
of  John  H.  Pape,  their  claims  will  remain 
wholly  unpaid  on.  In  their  prayer  for  Judg- 
ment,  they  sought  Judgment  (1)  that  said  con- 
fessions of  Judgment  be  adjudged  to  Iw  an 
assignment  by  an  Insolvent  debtor  giving 
preference  to  Guckenheimer  &  Sons  and  F. 
W.  Scheper  over  the  other  creditors  of  John 
H.  Pape,  and  therefore  fraudulent  and  void 
against  the  plaintiffs  and  other  creditors  as 
shall  come  In  and  share  the  expenses  of  this 
suit;  (2)  That  a  receiver  be  appointed;  (JS) 
that  defendants  account  for  all  property  cov- 
ered by  their  alleged  liens,  and  deliver  the 
same  to  the  receiver;  (4)  for  an  injunction 
against  defendant,  forbidding  any  further  in- 
terference by  them  with  said  tM^perty;  (^) 
that  snch  receiver  pay  out  of  the  proceeds  of 
said  property  the  claims  of  the  plaintiff  and 
such  other  creditors  of  said  John  H.  Pape  as 
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Shan  come  In  and  share  the  expenses  of  this 
action,  etc.;  (6)  and  for  Budi  other  further 
relief,  etc  Thia  complaint  waa  rerlfled  In 
the  usual  form  by  A.  O.  Dncker,  as  agent  of 
the  plaintUIs.  Application  waa  made  to 
Judge  Aldrlch  on  the  16th  May,  18&4,  for  a 
restraining  orde'r  to  stop  the  sale  by  the  sber- 
IfF,  and  also  for  a  rule  to  issue  to  defendants 
requiring  them  to  show  cause,  if  any  they 
could,  before  Judge  Townsend,  at  Beaufort, 
on  28th  May,  1694.  why  receiver  should  not 
be  appointed,  and  why  the  injunction  should 
not  be  continued.  This  order  was  granted 
on  that  day  by  Judge  Aldrich.  On  the  28th 
May.  1894,  very  vigorously  phrased  returns 
were  made  by  the  defendai^ts  to  the  rule, 
wherein  It  was  stoutly  maintained  that  no 
sufficient  cause  existed  either  for  the  Injunc- 
tion or  the  receiver.  There  was  no  denial 
of  the  main  facts,  but  it  was  denied  by  each 
one  that  the  confessions  of  Judgment  were 
intended  otherwise  than  as  sureties  for  the 
debts  respectively;  that  they  were  entitled 
to  the  fruits  of  thdir  alertness  in  obtaining 
Judgments;  that  John  H.  Pape  had  other 
property  than  that  levied  upon;  that  they 
especially  denied  that  they  regarded  John  H. 
Pape  as  insolvent  on  the  14th  May,  1894,  or 
that  such  confes^ons  of  Judgment  amounted 
to  an  assignment  with  preferences.  Judge 
Townsend  however,  in  a  written  order,  ap- 
pointed a  receiver,  and  continued  the  Injunc- 
tion, and  gave  as  his  reason  therefor  that  "I 
have  carefully  considered  all  the  papers  in 
the  case,  and  am  of  opinion  that  the  confes- 
sions of  Judgment  set  forth  in  the  papers 
were  made  In  violation  of  the  statute  law  of 
assignments."  An  appeal  la  taken  from  this 
order  of  Judge  Townsend,  upon  the  grounds 
that  will  be  set  out  in  the  report  of  the  case. 

We  have  carefully  considered  all  these  pa- 
pers, and  cannot  but  conclude  that  the  circuit 
Judge  was  right.  It  ought  to  be  remembered 
that  this  is  not  a  decree  upon  the  merits,  for 
the  Issues  Involved  in  the  whole  action  yet 
remain  for  trial.  All  that  came  up  before 
Judge  Townsend  was  Intended  to  satisfy  him 
that  the  preliminary  case  as  made  would  or 
would  not  satisfy  his  Judicial  discretion  In 
affording  the  plsJntlffs  the  temporary  r^ief 
sought  In  advance  of  the  trial  upon  its  merits. 
We  might  say  that  Judge  Townsend  was, 
under  the  law,  compelled  to  construe  the  pa- 
per known  as  the  "circular  letter,"  prepared 
by  John  H  Pape  on  the  3d  day  of  May,  1894, 
for  himself,  without  the  aid  of  any  state- 
ments of  the  parties  as  to  the  intention  of  the 
writer  of  the  letter  beyond  Its  own  terms; 
also,  that  one  party  to  the  contest  swore  that 
the  property  of  John  H.  Pape  levied  on  was 
all  that  he  had  In  the  world,  while  others 
swore  that  he  had  other  property,  but  it  was 
not  pointed  out  In  those  affidavits  In  what 
it  condsted;  also,  that  the  property  placed  by 
the  court  In  the  bands  of  a  receiver  had  al- 
ready been  taken  from  the  debtor,  and  was 
at  the  time  In  the  hands  of  the  sheriff.  We 
wonld  express  onrBelres  as  anxious  that  no 


condusltKi  announced  by  ns  should  be  taken 
as  decisive  of  the  merits  when  they  come  up 
for  trlaL 

As  to  the  specific  grounds  of  appeal,  we  wiQ 
say: 

First  That  the  first  ground  of  appeal  can- 
not be  sustained.  We  regard  the  testimony 
by  affidavits  as  abundantly  sufficient  to  bot- 
tom the  opinion  that  the  confeeslona  of  Judg- 
ment were  in  violation  of  our  statute  law 
regulating  assignments  In  this  stata  Mitxdi- 
eU  V.  MltcheU  (S.  C.)  20  S.  B.  409. 

As  to  the  second  ground  of  appeal.  It  Is  not 
tenable,  because,  as  we  view  the  effect  of  the 
sworn  statements  before  the  drcoit  Judge,  U 
was  shown  that  Pape  waa  insolvent  when  he 
made  the  confessions;  that  he  muat  be  held 
as  intending  to  give  a  preference  to  the  two 
Judgment  creditors  by  such  confession  ovw 
all  hla  other  creditors.  The '  language  ot 
Frledlein  was  very  significant  on  that  morn. 
Ing  when  notice  to  all  the  creditors  of  John 
H.  Pape  waa  withdrawn  from  the  mall,  and 
his  speed  In  obtaining  the  amfesslons  waa 
great  "Actions  speak  louder  than  words" 
Jn  many  cases.  Mr.  Scheper  was  In  and 
around  that  morning,  and  «u  apptlsed  of 
every  movement 

As  to  the  third  ground  of  appeal,  we  cannot 
say  that  the  evidence  before  the  drcnlt  Judge 
was  overwhelming  that  the  defendant  Pape 
was  not  Insolvent  If  a  man  is  able  to  paj 
his  debts.  It  is  very  easy  to  prove  It  An 
assertion  on  one  side,  in  connection  with  con- 
fessiona  of  Judgment  for  over  $1,200,  lodged 
In  the  clerk's  office,  over  the  goods  and  chat- 
tels of  a  tottering  merchant  of  small  means, 
of  Insolvency,  outweighs  vehement  assertions 
to  the  contrary  without  specifying  any  addi- 
tional pr(^>erty,  and,  on  the  other  side,  does 
not  make  overwhelming  evidence  of  st^vency. 

The  fourth  ground  of  appeal  Is  disposed  of 
in  our  previous  holdings.  < 

The  fifth  ground  of  appeal  cannot  be  bob- 
tained.  Section  265  of  our  Code  fully  war- 
rants the  appointment  of  the  recover. 

As  to  the  sixth  ground  of  appeal,  relating 
to  the  alleged  want  of  evidence  Justifying 
the  appointment  of  a  receiver,  we  cannot  sus- 
tain this  ground,  for  there  was  such  evid«ice. 

It  Is  the  Judgment  of  this  court  that  the 
order  appealed  from  be  affirmed,  and  the  ac- 
tion be  remanded  to  the  circuit  court  for  such 
other  furthw  proceedings  as  maj  be  neces> 
suj. 

(tt  V*.  m) 

GORDON  V.  WHITLOOK  et  aL 
(Supreme  Court  of^[^»^^of  Tlz^nla.  March 

Wux— RavooATioir— Effrot  or  Bdbssqdbiit  Wtix 
-<k)KnauiHe  Tasr&MaaTAaT  Papus 
Toormaa. 

A  testator,  posseesed  of  a  Urge  estate. 
In  1888  executed  a  very  carefully  drawn  will, 
fully  disposing  of  all  bis  property.  In  1894  he 
made  a  holograph  will,  having  reference  to  only 
a  few  matters,  a  small  part  of  his  estate,  and 
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eontaining  no  nTocatory  prorMon.  Thret  brief 
codicils  were  afterwardB  made,  relating  to  a  sin- 
gle matter  each,  the  last  of  which  was  made, 
aa  ahown  by'  the  teatimonr,  when  he  waa  aaf- 
feriug  from  some  mental  deloaioiui  regarding  hia 
property.  All  these  testamentary  papers  were 
aeUTered  by  him  to  one  of  the  executors  there- 
in named,  a  'abort  time  before  the  testator's 
death.  Held,  that  ail  the  papers  except  the 
tMrd  codicil  sho^ild  be  taken  together  as  conati- 
tating  the  will  of  the  decedent. ' 

Appeal  from  chancery  court  of  Rlcbmond. 

Proceedings  by  John  B.  Gordon  against 
James  G.  Wbltlock  and  others  for  the  purpose 
of  ascertaining  and  proving  the  will  of 
Charles  U.  Wbltlot^  deceased.  From  the 
decree  the  plaintiff  appeals.  Ai&rmed. 

H«ii7  G.  Ganiuui*  ft»r  appeUant  Leake  A 
GartM;  Gardwdl  ft  Oardvrdl,  T.  OL  Gordon, 
and  Coke  ft  Plckrell,  for  a]n>cdleefl. 

HAKRISON.  J.  The  deceased  left  Uto  tes- 
tamentary papers,  aU  of  which  woe,  at  the 
time  of  his  death,  tn  the  hands  of  one  of  the 
persons  named  as  his  executors.  These  pa- 
pers are: 

a)  A  wUl.  dated  April  24,  1888.  duly  ex- 
ecuted and  attested  according  to  law.  which 
l8  a  carefully  and  elaborately  prepared  paper, 
drawn  by  the  testator's  counsel,  cl«u>ly  and 
with  great  pardcnlaritr  dlsposliig  of  a  large 
estate,  valued  at  the  time  of  his  death  at 
n.000,000. 

(2)  A  hok>graphic  will,  dated  October  12, 
ISM,  which  contains  no  revocatory  or  resid- 
uary clause,  and  disposes  of  only  a  very  small 
part  of  the  very  large  estate  possessed  by  the 
testator. 

<3)  A  holographic  codicil,  executed  at  the 
same  time  with  the  will  of  October  12,  18»4, 
and  written  on  the  same  paper,  which  is 
styled  "CodicU  No.  L" 

(4)  A  holographic  codicil,  dated  October  25, 
1894,  detached,  bat  with  directions  to  be  read 
aa  part  of  his  will,  styled  "Codicil  No.  2." 

(5)  A  holographic  codicil.  '  detached  and 
wlttaont  date,  but  with  directions  to  be  read 
as  part  of  his  will,  styled  "CodlcU  No.  8." 

The  chancery  court  of  the  city  of  Richmond, 
dtting  as  a  court  of  probate,  declared  that 
the  testamentary  papers  Nos.  1.  2,  3,  and  4. 
as  already  described,  taken  together,  consti- 
tuted the  true  last  will  and  testament  of  the 
tratator,  and  ordered  the  same  to  be  record- 
ed as  such.  The  paper  No.  S,  styled  "CodlcU 
No.  3,"  ypas  rejected  by  the  court,  upon  the 
grotind  that  the  testator  was  not  competent  to 
make  a  valid  testaipent  at  the  time  said 
P^per  was  shown  to  have  been  written.  The 
plaintiff  In  OTor,  who  is  one  of  the  two  ex- 
ecutors named  by  the  testator  in  both  the  tes- 
tamentary papers  above  referred  to  as  No.  % 
and  No.  2,  insists  that  the  will  of  October 
12,  1894,  by  implication  as  well  as  by  words, 
entirely  and  completely  revoked  the  will  of 
AprH  24,  1888,  and  rendered  It  wholly  Inoper- 
ative, null,  ajid  void. 

The  law  applicable  to  this  class  of  cases  Is 
well  expressed  to  Mr.  Justice  WlUIams'  book 


on  Kxecutom  (7th  Ed.,  162)  where  he  says: 
"The  mere  fact  of  making  a  subsequent  tes- 
tamentary pap«  does  not  work  a  total  rev- 
ocatlon  of  a  prior  one  unless  the  latter  ex- 
pressly or  in  effect  revokes  the  former,  or  the 
two  be  incapable  of  standing  together;  for, 
though  It  be  a  maxim,  as  Swineburne  says, 
that  no  man  can  die  with  two  testaments,  yet 
any  number  of  instruments,  whatever  be  their 
relative  date,  or  in  whatever  form  they  may 
be,  so  as  they  are  all  clearly  testamentary, 
may  be  admitted  to  probate  as  together  con- 
stituting  the  last  will  of  the  deceased.  And 
if  a  subsequent  testamentary  paper  be  partly 
Inconsistent  with  one  of  an  earlier  date,  then 
such  latter  Instrument  will  revoke  the  former 
as  to  these  parts  only  which  are  inconsistent*' 

This  court  states  the  law  in  substantially 
the  same  way  in  Schultz  v.  Schultz,  10  Grat. 
373.  where  It  la  said:  *^A  man's  last  wUl 
must  not,  of  necessity,  be  confined  to  one  tea- 
tamentary  paper.  It  may  consist  of  several 
different  testamentary  papers,  of  different 
dates,  and  executed  and  attested  at  different 
times.  *  *  *  Nor  can  it  be  material  that 
a  testamentary  paper,  found  after  a  will  had 
been  admitted  to  probate,  should  purport  to 
be  a  codicil  to  the  latter,  or  that  It  should 
necessarily  refer  to  It  In  express  terms.  If 
its  provisions  are  but  supplemental  to  those 
of  the  will  admitted  to  probate,  or  if  they  do 
not  necessarily  conflict  with  them,  or  if, 
though  to  some  extent  the  two  are  conflict- 
ing, yet,  if  there  are  provisions  In  the  will 
of  prior  date,  not  In  conflict  nor  Inconsistent 
with  those  of  toe  other,  both  are,  I  appre- 
hend, to  be  regarded  as  parts  and  parcels 
of  the  last  will  of  the  testator,  constituting 
but  one  whole,  and  that  of  later  date  (as- 
suming that  it  contains  no  clause  of  express 
revocation  of  former  will)  only  serving  to  re- 
voke the  former  so  far  as  the  provisions  of 
the  two  are  conflicting  and  Incompatible. 
And  where  the  provision^  are  of  different 
dates,  and  their  provisions  are  conflicting,  the 
court  will.  If  possible,  adopt  such  a  con- 
struction as  will  give  effect  to  both,  sacri- 
ficing the  earlier  so  far  only  as  it  is  clearly 
irreconcilable  with  the  latter  paper;  suppos- 
ing, of  course,  that  such  latter  paper  mntalna 
no  express  clause  of  revocation." 

It  Is  not  necessary  to  state  in  detail  the 
numerous  provisions  of  the  first  will  or  those 
of  the  second.  As  already  seen,  the  will  of 
April  24,  1888,  is  a  long  and  carefully  pre- 
pared paper,  disposing  of  the  testator's  entire 
estate  with  clearness  and  particularity.  The 
wUl  of  October  12,  1894,  contains  no  clause 
revoking  the  former  will,  nor  is  there  any- 
thing on  the  face  of  It  to  indicate  that  It  was 
Intended  to  be  a  substitute  for  the  first,  ex- 
cept to  the  extent  that  It  is  Inconsistent  with 
the  first  The  larg^  part  of  the  first  will, 
and  some  of  Its  most  Important  prorlslons, 
are  unaffected  by  the  last,  and  there  is  no 
difficulty  in  reading  the  two  together  aa  form- 
ing a  complete  te<itamentary  disposition  by 
the  testator  of  his  entire  estate.   The  evi- 
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dence  shows  that  the  testator  was  derfnms 
of  haTlog  a  will  dlsposfiig  of  his  property* 
and  ret,  U  the  paper  of  October  12,  1884, 
was  held  to  alone  constttnte  hU  last  will  and 
testament,  he  wonld  have  died  Intestate  u  to 
about  nlneteen-twentleths  of  his  laxge  estate, 
—a  result  not  favored  by  the  law.  The  testa- 
tor had  every  opportunity  to  destroy  the  first 
will  U  he  did  .not  wMi  It  to  operate  as  a  dis- 
position of  his  estate,  and  y^  less  than  three 
weeks  before  his  death,  when  possessed  with 
the  bdlef  that  he  was  In  rapidly  failing 
health,  be  placed  It,  together  with  his  other 
testamentary  papers.  In  the  custody  and  keep- 
ing of  one  of  his  executors. 

There  is  nothing  In  the  scope  or  stdieme  of 
the  second  will  to  Indicate  that  it  was  Intend- 
ed to  stand  alone,  and  be  In  complete  substi- 
tution for  the  first;  nor  are  there  any  extrane- 
ous drcunstances  pointing  to  such  a  conclu- 
sion. Great  stress  la  laid  upon  the  use  by 
flie  testatiff  In  the  second  wlU  of  the  words, 
*%Iy  will  is  as  fbllowa"  These  words,  stand- 
ing alone,  without  any  revocatory  clause,  or 
other  sufficient  circumstances  to  Justify  a  re- 
jection of  the  first  wUl.  are  not  entitled  to  the 
weight  attached  to  them. 

In  Leslie  v.  LeaU^  Ir.  B.  6  Bq.  382.  it  was 
held  that  the  onna  Is  upon  the  party  impugn; 
ing  the  eatUer  wID  to  shpw  the  taitentlon  of 
the  testator  to  revoke  It  by  the  later;  and  In 
deciding  such  a  question  coujectotes  or  sUght 
probabilities  will  not  be  sufficient,  and  the 
winds,  "This  is  my  last  will,"  will  have  no 
weight  whataver. 

In  the  note  to  Graham  v.  Burch,  28  Am. 
St-Rep.  853  (Minn.)  48  N.  W.  697,  after  stat- 
ing the  role  to  be  that,  unless  the  intention 
of  the  testator  to  revoke  Is  clearly  manifested, 
both  wUls  must  stand  except  where  they  nec- 
essarily conflict,  It  Is  stated:  "The  expres- 
sion In  a  later  wm,  This  Is  my  hurt  wiU,*  Is 
not  entitled  to  any  weight  It  amounts  to  no 
more  than  a  statement  of  fact  which  Is  ap- 
parent from  a  n)ere  Inspection  of.  the  two 
wills,  if  they  are  truly  dated,  and  which, 
whether  they  be  dated  or  not,  may  be  proved 
by  any  competent  evidence.  Therefore, 
when  a  testator  leaves  two  or.  more  wills, 
each  of  which  may  be  given  some  effect  with- 
out denying  efl'ect  to  all  the  provisions  of  the 
others,  all  are  entitled  to  admission  to  pro- 
bate as  together  constituting  the  last  will  of 
the  decedent" 

An  Instrument  statiiur  Itself  to  be  the  tes- 
tator's last  will  does  not  necessarily  operate 
to  revoke  a  prior  wUl,  vltbtx  as  rq^ards  real 
or  personal  estate.  1  J  arm.  WUla  (5  th  Am. 
Ed.)  339;  Lemage  v.  Goodban,  L.  R.  1  Prob. 
&  Dlv.  57;  In  re  Gtoods  of  De  La  Saussaye. 
L.  R.  8  Prob.  &  Dlv.  ^;  In  re  Goods  of 
PetchelU  Id.  163. 

I  think  it  dear  In  the  case  In  Judgment 
that  the  will  of  October  12,  1891,  does  not 
revoke  the  will  of  April  24,  1888,  except  so 
Air  as  It  Is  plainly  Incondstent  with  it,  and 
that  both  were  properiy  admitted  to  probate, 
with  codldl  Na  1  and  codleU  Na  2,  as  to- 


gether constituting  the  true  last  win  and 
testament  of  the  deceased. 

It  Is  insisted  that  the  probate  court  erred 
In  refusing  to  allow  testimony  to  be  glvftn 
showing  certain  gifts  made  by  the  testator 
In  his  lifetime,  and  after  AprO  24,  1888,  the 
date  of  the  first  will.  This  case  was  heard 
and  detanHned  1^  the  court  without  the  in- 
tervention of  a  Jury.  The  testimony  referred 
to  is  certified  in  bin  <tf  exertions  No.  1.  It 
Cannot  affect  the  result  of  the  Issue  under 
consideration  one  way  or  the  other,  and  there- 
fore Ite  rejection  by  the  court  below.  If  a>- 
ror,  was  harmless,  and  cannot  be  availed  ct 
as  ground  for  revising  Its  Judgment 

The  guardian  ad  liton  ot  the  infiuit  diO- 
dren  of  deceased  assigns  as  enor  so  much 
of  the  court's  order  as  refused  probate  to  the 
paper  writing  styled  "OodlcU  No.  8."  By 
this  codldl  the  testator  revoked  a  bequest  of 
fl6,00(^  made  by  bim  In  the  win  of  October 
12,  1894,  to  the  wives  and  chUdren  of  three 
of  his  nephews.  At  the  time  this  paper  was 
writt^  deceased  wa>  In  the  dty  of  Phlladelr 
phia,  under  the  care  and  treatment  of  distin- 
guished alienists.  He  was  suffering  from 
melancholia  with  delusions,  and,  although  the 
owner  of  a  princely  estate^  the  nnhappj 
thought  possessed  him  that  he  had  been  re- 
duced to  poverty,  and  that  his  wife  and  chil- 
dren would  be  tamed  out  as  d^ndente  19- 
on  the  world.  In  this  condition  of  mind  he 
continued  until  death  by  his  own  hand  ended 
his  suffering  a  few  weeks  after  the  paper 
styled  "Codldl  Na  8"  was  executed.  The 
evidence  is  aattsfactoty  and  ccmduslve  that 
at  the  time  this  paper  was  written  deceaeed 
was  not  competent  to  make  a  testamentary 
dlqxisitlon  of  his  property. 

There  Is  no  error  In  the  Judgment  of  the 
probate  court  and  It  is  afflnned. 


SARGBANT  et  ux.  v.  IRVING  et  aL 

(Supreme  Cour*  of  Aineals  of  Virginia.  March 
26,^896.) 

CODSTT  CoOBtS— JOBISDlOnoiT— JODOICBHt— Paa- 
BUHPTIOil— HaEMLISS  EutOR.  . 

L  Under  Act  Dec  26,  1792,  redudng  Into 
one  the  Beveral  acta  regnlatiiig  fernei  (Rev.  Code 
1802,  c  116.  Dp.  221-228),  wherein  defradants* 
fenr  is  descriMd  as  extending  "from  the  land 
of  William  Howard  [Alt>eniarle  county]  over  tiie 
FluvannafJames  river]  to  Thomas  Anderson's 
landing  rBuckineham  county],  and  from  said 
Andersons  to  Howard's";  and  Code  1887,  | 
1380,  ouiferring  on  the  court  of  the  county 
"from"  which  any  ferry  is  established  the  tight 
to  discontinue  such  ferry  for  failure  to  comply 
with  the  law, — either  the  county  court  of  Buck- 
ingham or  that  of  Albemarle  had  jnriidictioQ  to 
discontinue  defendants'  fenr  oa  proper  showing, 
subject  to  the  concurrence  of  the  other  court. 

2.  A  party  who,  on  expressing  an  intention 
to  appeal  from  an  order  of  the  oonnty  court  made 
November  13th,  and  have  the  case  tried  de  novo 
in  the  circnlt  court,  la  granted  until  November 
17th  to  give  the  necessary  bond,  cannot  com- 

ethat  the  court  adjourned  for  the  term  on 
snlm  Uth,  unless  tlie  record  diows  that  he 
was  thereby  prevented  from  gMng  the  required 
bond. 
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8.  The  judgmeot  of  a  court  baring  Jori ■dic- 
tion of  the  subjpct'matter  and  the  parties  will 
be  presumed  correct  ontU  the  contrary  ia  shown. 

Error  to  circuit  coart,  Bncklngbam  county. 

Proceeding  In  the  county  court  by  Joseph 
K.  ixTing  and  others  against  George  A.  Sar- 
geant  and  Lucy  F.  Sargeant,  his  wite,  to  dis- 
contlnue  a  public  ferry.  An'  order  discon- 
tinuing said  ferry  was  affirmed  on  writ  of 
error  to  tlie  circuit  court,  and  defendants 
bring  error.  A|Brmed. 

F.  a  Moon,  m:  I.  Donn.  and  Caride  & 
Coleman,  fx  ptalntUTs  In  error.  Gamm  Pat- 
teson  ano  Thoniaa  8.  Martin,  for  defendants 
In  error. 

RIBLY,  J.  The  principal  ground  of  error 
assigned  In  the  petition  is  that  the  court  of 
Buckingham  county  did  not  have  Jurisdic- 
tion to  enter  the  order  discontinuing  the  fer- 
ry of  the  plaintiffs  in  error  across  James  river 
at  HowardsvUle.  Section  13S0  of  the  Code 
of  18S7  confers  upon  the  court  of  the  county 
"from  which  any  ferry  Is  established"  the 
right  to  discontinue  such  ferry  for  the  fall- 
are  to  comply  with  the  requirements  of  the 
law  with  respect  to  ferries,  after  first  caus- 
ing the  proprietor  to  be  summoned  to  show 
cause  against  such  order;  but  It  is  claimed 
that  it  does  not  appear  that  the  ferry  under 
iuTcetigatlon  was  established  from  Bncklng- 
liam  county.  It  is  conceded  that  the  ferry 
was  established  by  an  act  of  the  general  as- 
sembly more  than  a  hundred  years  ago,  but 
the  original  act  has  not  been  produced.  The 
earliest  description  of  the  ferry  tliat  we 
Iiare  Is  to  be  found  In  the  act  of  December 
28,  1792,  entitled  "An  act  reducing  Into  one 
the  eereral  acts  for  the  settlement  and  regu- 
lation of  ferries."  See  Rer.  Code  1802,  c. 
116.  pp.  221-228.  Here  it  Is  described  as  the 
ferry  "from  the  land  of  William  Howard, 
over  the  Fluvanna,  to  Thomas  Anderson's 
landing,  and  from  said  Anderson's  to  How- 
ard's." At  the  time  this  act  was  passed,  the 
river  at  that  point,  as  the  main  branch  of 
James  river,  was  called  the  Fluvanna  river. 
In  the  absence  of  the  original  act  creating 
the  ferry.  It  Is  to  be  presumed  that  when  the 
legislature  undertook  to  pass  a  general  act 
ennmerating  and  grouping  .together  the  fer- 
ries it  had  established  It  descril>ed  them  cor- 
rectly. It  thus  appeara  that  the  ferry  was 
established  both  from  Albemarle  county 
across  the  river  to  Buckingham  county,  and 
from  Buckingham  county  back  across  the 
river  to  Albemarle  county.  The  court  of  ei- 
ther county  therefore  had  Jurisdiction,  under 
the  provisions  of  section  1380,  to  make  an 
order  discontinuing  the  ferry  upon  proof  of 
failure  to  comply  with  the  law,  subject  to 
the  concurrence  of  the  court  of  the  other 
county.  The  right  of  the  court  of  Bucking- 
ham county  to  enter  the  order  complained  of 
thus  plainly  appears. 

It  is  next  complained  that,  the  order  hav- 
ing been  made  on  Novemtier  18,  ISM,  and 


the  defendants  having  expressed  their  totenh 
tlon  to  appeal  to  the  circuit  court,  and  have 
the  case  heard  de  novo,  they  were  given  un- 
til November  17th  within  which  to  give  the 
necessary  bond,  but  that  the  court  adjourned 
for  the  term  on  the  14th.  three  days  previous 
thereto.  At  its  January  term,  1886,  the  court 
entered  an  order  amending  the  record  of  No* 
vember.  1894,  and  showing  that  there  was  a ' 
mistake  lu  the  date  of  the  order  adjourning 
the  term,  and  that  the  court  did  not  adjourn 
until  November  19th,  Instead  of  November 
14th.  It  Is  unnecessary  to  pass  on  the  valid- 
ity of  such  amendment,  but  sufficient  to  say 
tliat  it  nowhere  appears  In  the  record,  nor  la 
It  claimed,  ttiat  the  plaintiffs  in  error  were 
prevented  from  giving  the  required  bond 
by  the  adjournment  of  the  court  at  Its  No- 
vember tenn,  1804,  and  that  they  were  real- 
ly prejudiced  by  the  action  of  tlK  court,  even 
If  it  did  in  fact  adjourn  eariier  than  Notoq- 
ber  17th.  The  record  does  npt  contain  any 
of  the  evidence  which  induced  the  court  to 
enter  its  order  discontinuing  the  ferry,  and 
all  that  we  have  before  us  are  the  facts  re- 
cited In  the  order  of  the  court,  and  made  a 
part  thereof.  The  facts  so  redted.  if  estab- 
lished by  the  evld«ice,  would  be  conclusive 
of  the  propriety  of  the  order  of  the  court; 
but,  Independent  of  the  facts  so  recited,  it 
appearing  that  the  court  bad  Jurisdiction 
over  both  the  subject-matter  of  the  proceed- 
ing and  of  the  parties,  Its  Judgment  must  be 
presumed  to  be  right  until  the  contrary  is 
shown.  There  Is  no  error  In  the  Judgment 
of  the  circuit  court  and  the  same  Is  tfaore- 
fore  affirmed 


(U  Va.  710) 

NTB  V.  LOVITT  et  al. 

(Supreme  Coun  of  Appeals  of  Yirginla.  March 
28,^6.)  . 

DSBDS— CONBTRDOTIon  —  HsiRS  —  Ck)IIVBTAN0B  ST 

TanaTss— EsToPFSL  or  BsMariciuiT 
— Bjsotvb^it. 

1.  A  deed  recited  that  "the  said  L.  being  my 
relative,  and  deairing  specially  to  provide  for  her 
and  her  children,"  it  was  the  grantor's  inten- 
tioD  to  ^ve  to  the  said  L.,  "and  the  heirs  of  her 
body,"  property  afterwards  described.  TiM 
grantine  clause  In  the  deed  Is  "to  L.  for  and 
during  ner  natural  life,  and,  et  her  death,  then 
to  the  heirs  of  her  body,  and  their  heirs,  for- 
ever." The  property  was  conveyed  subject  to 
the  grantor's  life  estate  at  his  death  to  pass  to 
It.,  to  t>e  held  tud  enjoyed  by  her  dnrmg  ber 
natarsl  life,"  and  after  ber  death  to  become  "the 
property  and  estate  of  the  beirs  of  her  body,  and 
their  heirs,  forever."  Beld,  that  the  grant  was 
to  the  heirs  of  t-^e  body  of  li^  and  not  to  her 
children. 

2.  In  constrtlng  a  deed,  one  1^  the  same 
grantor,  of  different  land  to  a  different  person, 
cannot  be  considered. 

3.  A  grantra  of  an  estate  per  antre  vie,  who 
was  also  the  remainder-man,  conveyed  "ail  his 
right,  title,  and  interesl^'  in  the  land  to  a  trus- 
tee, for  the  separate  ess  and  benefit  of  his  wife, 
with  authority  to  sell  the  property  whenever 
BO  directed  by  the  benefidary.  After  the  death 
of  her  husband  the  beneficiary  directed  the  trus- 
tee to  sell  the  land,  and  he  conveyed  it  In  accord- 
ance with  the  authority  vested  hi  him  as  trus- 
tee. The  beneficiary  united  in  the  deed  as  the 
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party  "of  the  third  part,"  bnt  made  do  aTerment 
that  ahe  was  seised  of  any  estate  in  the  land 
which  the  deed  purported  to  convey.  The  re- 
mainder after  the  death  of  the  life  tenant,  de- 
scended to  the  beneficiary's  two  children;  and, 
by  the  death  of  one  of  them  before  marriage,  the 
mother  became  oue  of  the  hois  to  the  land. 
held,  that  ebe  was  not  estopped  by  the  trustee's 
deed  from  relying  on  her  after-acquired  title,  In 
an  action  of  ejectment. 

4.  A  Joint  ownw  of  lands,  who  has  title  to 
an  nndiTided  interest  therein,  cannot,  in  eject- 
ment, recover  the  whole  land,  but  only  ancfa  in- 
terest in  the  premises  as  he  may  prove  himself 
entitled  to. 

Error  to  oorporatloD  court  of  NorfOtic 
EUectment  by  Hattle  O.  Lorltt  and  Mary  G. 
LoTltt  against  David  B.  "Sje.  From  a  ludg- 
ment  In  favor  of  plaintiffs,  defendant  brings 
error.  Reversed. 

Hannanson  &,  Heath  and  Staples  &  Mnn- 
ford,  for  plaintiff  in  mor.  Tanstail  &  Ttaom, 
for  defendants  in  error. 

BUCHANAN,  J.  The  first  question  to  be 
determined  in  this  case  is  the  proper  con- 
struction of  tbe  deed  upon  which  the  defend- 
ants in  errw  base  their  right  to  recover  the 
land  tn  controvo'sr,  and  of  wlilch  tbe  follow- 
ing is  a  copy: 

"Whereas,  I,  George  Bramble,  of  the  county 
of  Norfolk,  in  tbe  state  of  Vii^nla,  having  re- 
sided in  the  family  of  Wilson  H.  C.  and  Jane 
O.  Lovitt  for  some  years,  and  the  said  Jane 
G.  Lovitt  being  my  relative,  and  desiring  spe- 
cially to  provide  for  her  and  her  children,  it 
is  my  Intention  herein  to  give  to  the  said 
Jane  C.  Lovitt,  wife  of  the  said  Wilson  H.  C. 
Lovitt,  and  to  the  heirs  of  her  body,  a  tract 
of  land  hereinafter  to  be  described,  the  same 
to  take  effect  Immediately  upon  my  death. 
That  is  to  say,  the  property  and  estate  In  and 
to  the  said  tract  of  land  are  reserved,  and  are 
to  continue  to  reside  and  be  in  me.  by  me  to 
own,  use,  and  control,  for  and  during  my 
natural  life;  and  at  my  death,  and  Instantly 
thereupon,  the  said  tract  of  land,  and  tbe  title 
thereto,  are  to  pass  to,  and  become  the  proper- 
ty of,  tbe  said  Jane  C.  Lovitt  to  be  held  and 
enjoyed  by  her  during  her  natural  life,  and 
after  her  death,  the  same  are  to  pass  to,  and 
become  the  property  and  estate  of,  the  heirs 
of  her  body,  and  of  their  heirs,  forever.  And 
tbe  said  tract  of  land  lies  In  Norfolk  county, 
on  the  Eastern  Branch  of  tbe  Elizabeth  river; 

contains,  by  rough  estimation,    acres; 

and  Is  embraced  within  tbe  following  metes 
and  bounds:  •  •  " 

"Now,  for  and    consideration  of  the 

natural  love  and  affectloD  which  I  have  for 
the  said  Jane  C.  Lovitt,  and  for  her  said  heirs, 
and  for  the  further  consideration  of  one  dollar 
to  me  In  hand  paid  by  the  said  Jane  C.  Lovitt, 
the  receipt  of  which  Is  hereby  admitted,  I. 
tbe  said  George  Bramble,  do  hereby  make  my 
deed,  and  tiiereby  give,  grant,  and  convey  un- 
to the  said  Jane  C.  Lovitt,  for  and  during  her 
natural  life,  and,  at  her  death,  then  to  tbe 
belrs  of  ber  body,  and  to  their  heirs  forever,— 
subject  however,  tn  my  life  estate  therein 


heretofore  carved  out  and  reserved,— ell  tbe 
right,  title,  int^^t,  and  estate  which  I  have, 
may  or  shall  have,  in  and  to  tbe  tract  of  land 
above  moitioned  and  described,  with  all  the 
rights,  ways,  privileges,  and  appurtenances 
thereto  pertaining  or  belonging.  And  I  give, 
grant,  and  convey  the  said  tract  of  land  to  tbe 
said  parties,  subject  to  my  life  estate  therein, 
to  be  held,  enjoyed,  possessed,  and  owned  by 
them  as  aforesaid,  with  general  warranty. 
And  to  oU  of  tbe  abore,  and  eray  part 
thereof, 

"I  have  hereunto  set  my  band  and  affixed 
my  seal  the  7tb  day  of  January,  1865. 

"Geo.  Bramble.  [SeaL]" 

At  tbe  time  tbe  conveyance  was  made,  Mrs. 
Lovitt  had  three  children.— two  sons  aged,  re- 
spectively, 27  and  25  years,  and  a  daughter 
aged  21  years.  One  of  tbe  sons  was  then  mar- 
ried, and  bad  one  child,  bom  In  December, 
186L  Before  tbe  mother  died,  one  of  ha 
eons,  Robert  Lovitt,  died,  leaving  two  chil- 
dren. So  that  she  bad  two  children  llring  at 
tbe  time  of  ber  death,  and  two  grandchildren, 
as  tbe  belrs  of  hw  body. 

During  the  lifetime  of  tbe  mother  the  two 
sons  purchased  ber  life  estate,  and  partitioned 
the  land  between  them.  Robert  sold  bis  in- 
terest, and  it  passed  by  mesne  conveyances  to 
the  defendant  in  error.  To  recover  the  land 
so  conveyed,  tbe  children  of  Robert  Lovitt  in- 
stituted their  action  of  ejectment  against  tlw 
defendant  In  error. 

Their  right  to  recover  depends  upon  the 
question  whether,  by  the  conveyance  of 
George  Bramble,  tbe  remainder  In  tbe  land 
passed  to  the  children  of  Mia,  Lorltt,  or  ta 
the  heirs  of  her  body. 

The  granting  clause  In  the  deed  Is  "to  Jane 
G.  Lovitt  for  and  during  her  oatiiral  life, 
and,  at  her  death,  then  to  tbe  heirs  of  her 
body,  and  their  belrs,  forever." 

Unless  there  be  In  tbe  deed  other  expres- 
sions or  provisions  which  clearly  show  that 
the  grantor  used  tbe  words  "belrs  ul  her 
body"  In  some  other  ttian  their  ordinary  ac- 
ceptation, and  as  descriptive  of  another  class 
of  objects,  it  is  clear  that  tbe  fee  in  tbe  land, 
subject  to  Mrs.  I^yltt's  life  estate,  paned  to 
the  heirs  of  ber  body,  and  not  to  her  children; 
for  no  rule  Is  better  settled  than  that  technical 
words  are  presumed  to  be  used  technically, 
unless  tbe  contrary  appears  on  tbe  face  of  the 
instrument,  and  that  w6rds  of  definite  legal 
signification  are  to  be  understood  as  used  in 
their  definite  legal  sense.  Findley  r.  Find- 
ley's  Ei'rs,  11  Grat.  434;  Wallace  v.  Minor, 
86  Va.  550,  10  S.  E.  423;  2  Minor,  Inst  (4th 
Ed.)  1066;  2  Jarm.  Wills  (5tb  Am.  Ed.)  p.  382. 

It  Is  insisted,  however,  that  there  are  ex- 
pressions In  tbe  deed  which  show  that  the 
words  "heirs  of  her  body"  were  not  used  in 
their  ordinary  sense  or  acceptation,  but  that 
the  grantor,  In  using  them,  meant  tbe  chil- 
dren of  Mrs.  Lovitt  The  word  "children- 
does  appear  tn  tbe  preliminary  part  of  the 
deed,  where  tbe  grantor,  In  giving  bis  rcasooa 
for  making  the  conveyance,  declared  that  be 
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had  resided  for  many  years  with  Mrs.  LoTltt 
and  her  husband,  that  he  was  related  to  her, 
and  that  he  desired  "spedally  to  provide  for 
her  and  her  childien." 

This  court,  In  a  line  of  dedslons  beginning 
with  Wallace  t.  Dold,  3  Leigh.  258,  and  com- 
ing down. to  the  case  of  Stace  t.  Bumgardner, 
89  Va.  418,  16  S.  B.  252,  has  held  that  a  grant 
or  gift  to  a  woman  and  her  children,  or  to  a 
trustee  for  the  benefit  of  herself  and  children, 
passed  to  the  mother,  and  that  the  mention  of 
the  word  "children"  in  ^he  deed  or  will  mere- 
ly Indicated  the  motive  for  the  conveyance  or 
gift,  without  investing  them  with  any  Interest 
therein.  The  use  of  the  word  "children"  In 
that  part  of  the  deed  under  consideration  does 
not,  under  our  decisions,  Indicate  an  intention 
on  the  part  of  the  grantor  to  convey  any  part 
of  the  property  to  them  as  such.  In  prsesentl 
or  in  remainder.  That  he  had  no  such  Inten- 
tion Is  clearly  shown,  it  seems  to  us,  from  the 
language  which  follows,  in  which  he  declares 
what  was  his  intention. 

In  the  same  sentence,  and  immediately  fol- 
lowing his  declaration  that  he  desired  "spe- 
cially to  provide  for  her  and  her  children," 
he  adds:  "It  is  my  intention  herein  to  give 
to  the  said  Jane  G.  Lovitt,  wife  of  the  said 
Wilson  H.  G.  Lovitt,  and  to  the  heirs  of  her 
body,"  the  property  conveyed,  subject  to  bis 
life  estate;  "and  at  my  death,  and  Instantly' 
thereupon,  the  said  tract  of  land,  and  the  title 
thereto,  are  to  pass  to,  and  become  the  prop- 
erty of.  the  said  Jane  C.  Lovitt,  to  be  held 
and  enjoyed  by  her  during  her  natural  life, 
and  after  her  death  the  same  are  to  pass  to, 
and  become  the  property  and  estate  of,  the 
heirs  of  her  body,  and  of  their  heirs,  forever." 

After  thus  declaring  his  Intention  to  convey 
the  property  to  Mrs.  Lovitt  for  her  Ufe,  and 
after  her  death  to  the  heirs  of  her  body,  in 
language  too  plain  to  be  misunderstood,  or  to 
need  Interpretation,  he  proceeds  to  carry  out 
that  Intention  by  conveying  the  property  in 
the  following  language:  "I,  the  said  George 
Bramble,  do  hereby  make  my  deed,  and  there- 
by give,  grant,  and  convey  unto  the  said  Jane 
G.  Lovitt,  for  and  during  her  natural  life,  and, 
at  her  death,  then  to  the  heirs  of  -her  body, 
and  their  heirs,  forever,"  the  property  In  the 
deed  described,  etc. 

It  is  also  insisted  that  the  deed  of  January 
14.  1865,  by  which  the  grantor  in  the  deed  of 
January  7, 1865,  conveyed  certain  property  to 
Jane  E.  Lovitt,  daughter  of  Mrs.  Lovitt,  can 
be  looked  to  In  construing  the  deed  of  Janu- 
ary 7.  1865.  This  we  do  not  think  can  be 
done.  The  deeds  are  between  different  par- 
ties, and  In  reference  to  a  different  subject- 
matter. 

The  other  words  in  the  deed,  and  the  cir- 
cumstances surrounding  the  parties,  relied 
on  to  show  that  the  grantor,  in  using  the 
words  "heirs  of  the  body,"  did  not  use  them 
In  their  ordinary  techni(»l  and  legal  sense, 
do  not  seem  to  require  special  notice.  In  a 
very  doubtful  case  they  might  be  of  some 
value  in  determining  the  Intention  of  the 


grantor;  but  as  was  said  by  Judge  Joynes  In 
delivering  the  <^inIon  of  the  court  in  Ray- 
field  v.  Gaines.  17  Grat  1,  6,  "Glear  and  un- 
amblgouB  provisions,  expressly  made,  can- 
not be  controlled  by  mere  Inference  and  ar- 
gument from  general  or  ambiguous  provi- 
sions of  the  win." 

Being  satisfied  that  it  was  the  manifest 
intention  of  the  grantor  to  convey  the  prop- 
erty to  Mrs.  Lovitt  for  and  during  her  natu- 
ral life,  and  then  to  the  heirs  of  her  body, 
we  are  relieved  from  the  necessity  of  re- 
viewing the  great  number  of  cases  which 
were  cited  by  counsel  and  relied  on  In  ar- 
gument, as  all  of  them,  it  Is  believed,  either 
affirm  or  admit  that  cardinal  rule  of  con- 
struction, that  the  Intention  of  the  grantor, 
aa  expressed  in  his  deed,  must  prevail.  If  It 
be  lawful,  and  that  the  technical  words  used 
by  him  must  receive  their  technical  meaning, 
unless  It  clearly  appeara  from  other  parts 
of  the  deed  tliat  the  grantor  did  not  Intend 
that  they  should  have  that  meaning. 

We  are  of  opinion  that  the  heirs  of  the 
body  of  Mrs.  Lovitt  took  a  (Contingent  re- 
mainder in  the  lands  conveyed  by  the  deed 
of  January  7,  1865,  and  tliat  the  persons 
who  answered  that  description  at  the  time 
of  her  death  were  her  son  Henry,  her  daugh- 
ter, Jane  E.,  and  her  granddaughters  Uattle 
G.  and  Mary  C,  the  children  of  her  son 
Robert,  who  died  during  the  lifetime  of  his 
mother.  But  it  being  conceded  by  the 
agreed  facts  in  this  case  "that  Mrs.  Brown 
(□^  Lovitt),  the  daughter  of  Mrs.  Lovitt,  by 
her  acceptance  of  the  deed  of  January  14, 
1865,  was  no  longer  entitled  to  any  Intere^ 
under  the  deed  of  January  7,  1S65,"  Henry 
O.  Lovitt  took  one  undivided  moiety,  and 
the  children  of  Robert  C.  Lovitt  the  other  un- 
divided moiety.  In  the  lands  conveyed. 

The  next  question  to  be  considered  is 
whether  Mrs.  Mary  D.  Lovitt,  one  of  the 
plaintiffs,  is  estopped  from  recovery  in  this 
case.  The  action  was  originally  brought 
by  her  daughters,  the  children  of  Robert  O. 
Lovitt;  but  pending  the  litigation  one  of 
them  (Mary  G.)  died,  and  the  action  was  re- 
vived in  the  names  of  her  mother,  Mary  D. 
Lovitt,  and  her  sister,  the  surviving  plaintiff, 
as  her  heirs  at  law.  On  the  8th  of  February, 
1876,  Mrs.  Lovitt  conveyed  her  life  estate  In 
the  land  to  her  sons,  Robert  0.  and  Henry 
C.  Lovitt.  On  the  same  day  they  partitioned 
the  land  between  them,  and  executed  deeds 
of  release  to  each  other  for  their  respective 
shares.  In  July  of  that  year,  Robert  O.  con- 
veyed "all  of  his  right,  title,  and  interest" 
in  the  land  to  Gideon  Ghrlstian,  trustee,  for 
the  separate  use  and  benefit  of  his  wife, 
Mary  D.  Lovitt,  with  authority  to  sell  or  oth- 
erwise dispose  of  the  property  whenever  di- 
rected to  do  so  by  the  beneficiary,  Mrs.  Lov- 
itt, by  a  writing  nnder  her  hand  and  seal, 
attested  by  two  witnesses.  In  September, 
following,— her  husband  In  the  meantime 
having  died,— Christian,  trustee,  sold  and 
conveyed,  by  her  direction,  her  Interest  In 
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13ie  property  nov  In  controversy  In  Oda 
case  to  Tbeoaore  8.  Oamett.  trnstee,  for  tbe 
■ote  and  separate  use  of  Jane  De  J.  Byrd, 
wtdch  was  afterwards  conTcyed  by  Oamett, 
trustee,  and  Mrs.  Byrd.  to  Caroline  B.  Nye, 
who  derlsed  It  to  ber  busband,  David  B. 
Mye,  tbe  ijlalntlir  In  error. 

Upon  the  death  of  Mary  <X  Lorltt,  her  In- 
terest in  the  land  In  eontroTer^  passed,  by 
the  law  of  descents,  to  ber  mother  and  her 
sister,  equally.  Tbe  title  thus  acquired,  it 
Is  earnestly  Insisted,  inured  to  the  benefit 
of  the  plaintiff  in  error,  and  tbat  Mrs.  Lorltt 
is  estopped  from  setting  it  up  against  him. 

In  order  to  avoid  circuity  of  action.  It  has 
long  been  the  rnle  that  a  vendor  of  land  was 
estopped  from  setting  op  an  after-acquired 
title  i^calnst  his  vendee,  where  there  was  a 
warranty  or  covenant  for  title.  If  tbe  evie- 
tlon  of  his  vendee  would  result  In  an  action 
upon  the  covenants.  But,  if  the  land  is  con- 
veyed without  warranty  or  «)venant  for 
title,  the  grantor  is  not.  In  general,  estopped 
ttom  setting  up  an  after«cqulred  tltl&  The 
later  cases,  however,  have  modified  this  rule; 
and  it  is  now  established  that,  although 
there  Is  no  warranty,  the  grantor.  In  the  in- 
terest of  honesty  and  fair  dealing,  will  be 
estopped  from  asserting  an  after-acquired 
title  against  his  vendee,  where  the  deed  of 
conveyance  recites  or  affirms  that  the  gran- 
tor is  seised  of  a  particular  estate,  «hicb 
the  doed  purports  to  convey,  and  upon  the 
faith  of  which  the  sale  was  made.  Doswell 
T.  Buchanan,  8  Leigh,  SfSS,  38S;  Van  B«is- 
B^er  V.  Keuney,  11  How.  297;  French  v. 
Spencer,  21  How.  228;  Burtncrs  v.  Keran,  24 
Orat  42;  Reynolds  v.  Cook,  83  Va.  821,  S 
8.  E.  710;  2  Minor.  Inst.  (4tb  Ed.)  710,  and 
cases  dted;  Bawle,  Gov.  (4th  Ed.)  STS-^Se. 

The  grantor  In  the  deed  whose  provisions  are 
relied  npou  to  creat«  the  estoppel  in  this  case 
is  a  trustee.  It  was  made  in  accordance  with 
the  authority  vested  In  him.  His  warranty 
is  apedai,  which'  Is  the  usual  and  proper 
covenant  for  title  in  sales  and  conveyances 
made  by  a  trustee.  By  such  a  conveyance 
the  vendee  only  acquires,  and  can  only  ex- 
pect to  acquire,  as  a  general  rule,  such  title 
as  la  vested  In  the  trustee. 

While  Mrs.  Lovltt  the  cestui  que  trust, 
united  in  the  conveyance,  she  did  not  do  so 
as  grantor  or  party  of  the  first  part,  but  as 
the  party  "of  the  third  part,"  In  order  that 
the  deed  might  show  upon  its  face  that  the 
trustee,  In  making  tbe  conveyance,  was  ex- 
endslng  the  power  vested  In  him  by  the  deed 
creating  the  trust,  with  her  knowledge  and 
by  her  direction.  It  does  not  appear  from 
the  deed  that  she  made  any  vrarranty  or 
other  covenant  tor  title,  or  that  she  made 
any  averment  or  aflSrmatlon  that .  she  was 
seised  of  or  entitled  to  a  particular  estate  In 
the  land  wbidi  the  deed  purported  to  convey. 
Under  these  clrcnmstances,  we  know  of  no 
rule  of  law  which  would  estop  ber  from  re- 
lying upon  ber  aftra^cqiidred  title  In  an  ac- 
tion of  ejectment 


The  next  inqidry  la  whettier  fbe  plaintlfla 
were  entttied  to  recover  the  whole  tract  or 
parcel  of  land  sued  Av,  or  only  one  undivided 
moiety  thmof. 

Tbe  declaration  avers  that  they  are  tbo 
owners  In  fee  of  the  whole  parcel,  but  tba 
proof  shows  ttmt  tbey  only  have  title  to  an 
undivided  half. 

It  is  <dear  tbat  unless  the  partition  be- 
tween Bobert  and  Hairy  Lovitt  of  tbe  orig- 
inal tract  of  land  operated  to  Invest  the  plain- 
tiffs with  the  legal  title  of  Henry  Lovltt  In 
the  land  which  Robert  Lovltt  took  possesion 
ot  under  that  partition,  and  which  Is  tbe  sub- 
ject-matter of  this  omtroversy,  the  plaintiffs 
are  only  entitled  to  recover  their  undivided 
Interest  therein. 

It  was  held  In  Allen  v.  Gibson,  4  Band. 
468,  477,  In  an^  action  of  unlawful  detainer, 
where  tbe  right  to  the  possession  of  tbe  prop- 
erty alone  was  involved,  that  one  tenant  In 
conunon  might  recover  tbe  possession  of  the 
whole  land,  against  a  person  having  no  right 
whatever,  without  joining  his  cotenant.  In 
d^vering  the  opinion  of  the  court.  Judge 
Oreen  said:  •*Jn  a  writ  of  right  and  other 
real  actions,  the  mere  ris^t  Is  involved,  and 
tbe  proceeding  and  recovery  must  be  accord- 
ing to  the  title;  and,  in  ^Jectioent,  nothing 
can  be  recovered  but  that  for  which  tbe  lessor 
of  tbe  plaintiff  can  make  a  valid  lease.  One 
Joint  tenant  co-parcener,  or  tenant  In  com- 
mon, although  he  has  a  right  to  die  possession 
of  the  whole  against  strangers,  cannot  make 
a  valid  lease  tar  more  than  bis  own  part  of 
the  land;  and  therefore  no  more  can  be  re- 
covered in  ejectment  than  the  part  to  which 
the  lessor,  who  Is  a  Joint  tenant  tenant  In 
common,  or  parcoier.  Is  Mitltled." 

Ixnuax,  In  his  Digest  (volume  1,  p.  602,), 
says.  In  fflscussing  this  question,  "But  in  a 
writ  of  right  and  other  real  actions,  the  mere 
right  Is  involved,  and  the  proceeding  and  re- 
covery must  be  according  to  the  titl^" 

Some  of  tbe  reasons  tor  this  rule  are  stated 
by  Chief  Justice  Parker  in  Dewey  v.  Brown, 
2  Pick.,  at  page  388,  as  follows:  *Trhe  de- 
mandant upon  production  of  bw  title,  shows 
that  she  Is  co-heir  with  five  others.  She  will 
therefore  have  «itlre  Justice  done  to  her,  If 
she  Is  allowed  to  recover  an  undivided  sixth 
part  The  tenant  being  in  possession,  ought 
not  to  be  disturbed,  except  by  those  who 
have  the  right  non  constat  tbat  tbe  other  co- 
heirs are  not  as  willing  that  tbe  tenant  should 
occupy  th^  land  as  that  the  demandant 
should." 

Again,  if  the  entire  tract  of  land  could  be 
recovered  by  one  Joint  owner  who  only  had 
title  to  a  small  undivided  Interest  therein, 
the  defendant  in  the  action  would  be  put  at 
the  great  disadvantage  of  being  compelled 
to  hazard  a  trial,  in  which,  if  be  lost  his 
case,  he  would  lose  the  whole  land,  while  If 
he  gained  it  be  would  only  be  protected  to 
the  extent  of  the  tltie  of  tbe  plaintiff;  for 
with  us  a  Judgment  in  ejectment  is  con- 
dnsive  of  the  tifle  ot  the  parties.   Code,  i 


Digitized  by  Google 


Ga.) 


TTAT.T.  «. 


BUBKS. 


S49 


2756.  Tbe  Joint  owners  might  ttaus  proceed 
against  htm,  one  at  a  time,  each  taking  hia 
chance;  not  to  recorer  fats  Interest  or  share 
mercl7,  but  the  interest  of  the  other  co-own- 
ers also,  so  far  as  they  had  not  been  de> 
elded  by  prior  actions. 

It  was  said  by  Judge  Rleley  in  Marshall  t. 
Palmer.  91  Va.  — ,  21  a  B.  072,  that  one 
tenant  in  common  In  an  action  of  ejectment 
"cannot,  in  his  own  name,  represent  or 
bind  his  co-tenants.  Each  mast  sue  for  him- 
self, and  In  his  own  name.  The  plaintiff  can 
only  recover  such  interest  In  the  premises 
as  he  may  prore  himself  entitled  to." 

The  partition  of  the  land  between  Robert 
and  Henry  LoTitt  could  hare  no  effect  upon 
the  rights  of  the  plaintiffs.  They  were  not 
parties  to  it,  nor  in  any  way  bound  by  It 
When  the  life  tenant  Mrs.  Lorltt,  died.  In 
the  year  1880.  the  original  plaintiffs  In  this 
case  were  Tested  with  the  title  to  an  undi- 
Tided  half  Interest  therein,  and  the  right  to 
tbe  possession  thereof.  Their  election  to 
take  as  their  share  that  portion  of  the  prop- 
erty which  was  allotted  to  Robert  LoTltt  In 
the  partition  between  him  and  Henry  Lovltt, 
eTen  If  the  Institution  of  this  action  by  them 
for  the  whole  of  that  parcel  could  be  treated 
as  an  election,  could  not  clothe  them  with 
tbe  legal  title  to  the  Interest  of  their  co- 
owner,  Henr>  LoTltt,  therein.  To  acquire 
his  title  in  the  parcel  sued  for.  It  was  neces- 
sary for  them  to  have  a  release  or  convey- 
ance from  him,  or  those  who  held  under 
him. 

The  case  of  Dawson  v.  Lawrence.  13  Ohio, 
(M4.  relied  upon  by  tbe  counsel  for  the  de- 
fendant in  error  to  show  that  the  plaintiffs 
were  entitled  to  a  Judgment  for  the  entire 
parcel  of  land  sued  for,  was  a  suit  In  equity, 
whne  altogether  different  rules  and  prln- 
dplea  prevail.  The  court  says  in  that  case 
that  the  "bill  assumes  the  principle  that 
where  separate  Interests  have  been  acquired 
under  an  erroneous  partition,  chancery  will 
ocerclse  Jurisdiction  to  bring  all  parties  be- 
fore the  court  and,  while  It  preserves  all 
substantial  rights,  will  so  mold  tbem.  In 
making  a  new  dlvltdon  of  the  lands,  as  to 
impose  burdena  where.  In  equity,  they  ought 
to  fall,  and  thus  diminish  as  far  as  practi- 
cable the  eTils  of  previous  errors. 

*mie  parties  are  here  all  before  us.  The 
classes  of  Interest  are  the  vendors.  Smith 
and  Houston;  Lawrence,  the  successful  re- 
coverer  from  Houston  of  a  part  of  his  title; 
tbe  purchasers  from  Smith;  the  purchasers 
from  Houston.  Let  us  look  at  the  equities 
between  those  classes."  After  discussing 
tbe  equities  of  the  rarlous  parties,  the  court 
adds:  "These  enda,  however,  can  only  be 
reached  through  a  suit  in  chancery,  where 
Jurisdiction  in  a  case  like  the  present  Is 
abundantly  Justified  by  precedents.  1  Story, - 
Eq.  Jtu-.  617.  et  seq.;  In  re  Prentiss,  7  Ohio 
^2)  132.  The  analogy  is  strong  between  the 
inttfporttion  of  the  court  In  this  case,  and 
tbe  powers  they  exercise  in  marshaling  as- 


sets, «r  in  the  adjustment  of  Hens  and  pri- 
orities between  different  creditors,  or  suc- 
cesslye  purchasers  or  mortgagees,  or  In  a 
suit  by  alienees  of  land  subject  to  d'ower  to 
assign  the  dowress  the  land  of  the  heir." 

In  tbe  case  at  bar,  neither  Henry  Lovitt 
nor  his  vendees  are,  or  could  properly  be, 
before  tbe  court  Except  In  a  very  limited 
class  of  cases,  of  which  this  Is  not  one,  a 
court  of  law.  In  an  action  of  ejectment  I> 
governed  by  the  rigid  rules  of  law.  and  de- 
cides according  to  the  legal  rights  alone  of 
the  parties,  and  leaves  them  to  settle  their 
equitable  rights  in  the  equity  forum*  where 
alone  they  can  he  property  settled.  Buttle 
T.  RaUroad  Co.,  76  Va.  284,  281. 

We  are  of  opinion  that  the  plaintiffs  were 
only  entitled  to  Judgment  for  oqe  undivided 
moiety  of  the  land  sued  for,  and  that  the 
trial  court  In  rendering  Judgment  In  their 
fsTor  for  the  whole  parcel,  erred;  and  for 
that  error  Its  Judgment  must  be  reversed, 
and  such  Judgment  entered  by  this  court 
as  It  ought  to  have  entered. 


(MOa.  en) 

HALL  T.  BURKS. 

(Sutireme  Court  of  Georgia.   Aug.  12,  1895.) 

CLBas  or  Oooar— CouxTT  TkBisuara— Goxbdu- 
DATioN  or  OrricBB. 

1.  It  was,  under  the  conatitutlon  of  1868, 
competent  and  cun§titutioiiaI  for  tbe  general 
aBsembly  to  pass  an  act  "coDSoUdatlns"  the  of- 
fices of  clerk  of  tbe  superior  ooort  and  treasurer 
of  a  ^ven  county,  to  the  extent  of  devolTing  the 
duties  of  the  treasurer  upon  the  clerk,  and  mak- 
ing the  latter  ez  officio  treasurer. 

2.  Tbe  act  of  February  28.  1876,  relating 
to  these  offices  In  Dougherty  county,  had  only 
tbe  effect  indicated  In  the  preceding  note.  The 
words,  "the  treaaurer'a  office  of  Dougherty 
county  shell  be  abolished,"  covered  matter  not 
embraced  in  tbe  title  of  the  act;  and  the  pur- 
pose of  the  act,  as  a  whole,  was  clearly  not  to 
abolish  the  treaanrer's  office,  but  merely  to  trans* 
fer  the  duties  of  that  office  to  the  clerk  of  the  so- 
perior  court  and  In  this  sense  alone  was  there 
any  "consolidating"  of  the  two  offices. 

3.  This  case  differs  essentially  from  that  of 
MaBsenburg  v.  Commissioners  (recently  decid- 
ed) 23  S.  B.  998.  In  that  case,  tbe  treaanrer's 
office  was  nnequiTOcally  abolished,  and  provi- 
sion was  made  for  transferring  its  duties  to  a, 
person  not  elected  by  the  people. 

(Syllabaa  by  the  Court) 

Error  from  superior  court,  Dougherty  coun- 
ty; B.  B.  Bowtf,  Judge. 

Action  between  R.  P.  Hall  and  W.  P. 
Burks.  From  the  Judgment  Hall  brings  er^ 
ror.  Affirmed. 

Jesse  W.  Walters  and  Harrison  &  Peeples, 
for  plaintiff  In  error.  Jones  ft  Bacon,  for  de- 
fendant In  error. 

LUMPKIN,  J.  In  l&TO  the  general  assem- 
bly passed  an  act  having  the  following  title: 
"An  act  consolidating  the  offices  of  clerk  of 
tbe  superior  court  of  Dougherty  county;  also 
the  treasurer  of  Dougherty  county,  and  fixing 
the  pay  of  same."  Acts  1876,  p.  825.  Con- 
struing tlie  word  "consolidating,"  as  used  In 
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the  tltl^  In  connection  witb  the  body  of  the 
act,  we  tbtnk  the  general  assembly  simply  in- 
tended that  the  duties  of  the  treasurer  should 
be  dcTolTed  upon  the  person  who  was  clerk 
of  the  superior  court,  thereby  making  him  ex 
officio  treasurer.  In  this  sense  alone  was  any 
consolidation  of  these  offices  c<»itemplated. 
We  think,  to  the  extent  limited.  It  was  compe- 
tent and  constitutional,  under  the  constitution 
of  1868,  which  was  In  force  at  the  time,  for 
the  general  assembly  to  pass  an  act  of  thiskind. 
It  Is  true,  the  act  does  contain  the  words, 
"the  treasurer's  office  of  Dougherty  county 
shall  be  abolished";  but  there  Is  absolutely 
nothing  in  the  title  referring  to  the  abolition 
of  this  office,  and  these  words  may  therefore 
be  entirely  disregarded,  the  more  especially 
when  It  la  perfecUy  clear  from  the  act,  as  a 
whole,  that  there  was  no  real  purpose  to  ac- 
tually abolish  the  treasurer's  office,  but  simply 
to  transfer  the  performance  of  its  duties  to 
another  official,  who  was  also  the  clerk  of  the 
superior  court.  When  this  conrt  bad  before  It 
the  case  of  Massenbuig  t-  C3omml8Sloners  (Ga.) 
23  S.  E.  90S,  we  gave  some  consideration  to  the 
question  whether  or  not  such  an  act  as  that 
with  which  we  are  now  dealing  would  have 
been  constitutional  under  the  consUtntlon  of 
1868,  and  were  then  Inclined  to  the  opinion 
that  it  would.  It  was  not,  however,  neces- 
sary at  that  time  to  definitely  decide  this 
question;  for  it  was  not  in  the  case  then  in 
hand.  It  being  an  entirely  different  case  from 
the  one  now  at  b&T.  There  the  treasurer's 
office  was  unequlTOcally  abolished,  and  the 
performance  of  Its  duties  was,  tii  terms,  trans- 
ferred to  a  person  not  elected  by  the  people. 
We  still  think  that  case  was  correctiy  decided, 
and  the  reasons  upon  which  it  is  based  are 
stated  In  an  elaborate  and  thoroughly  consid- 
ered opinion  by  Justice  Atkinson.  A  perusal 
of  It  will  show  clearly  that  there  are  two  dis- 
tinctive dlCTerences  In  these  cases,  viz.  (1)  that 
In  one  the  treasurer's  office  was  absolutely 
abolished,  while  In  the  other  It  was  hot;  and 
(2)  that  In  one  a  person  not  elected  by  the  peo- 
ple was  to  perform  the  duties  of  that  office, 
while  In  the  other  an  officer  of  their  own  ser 
lection  was  to  become  ex  officio  treasurer. 
Judgment  affirmed. 


<118  N.  a  USD 

STATE  V.  PICKETT. 

(Supreme  Court  of  North  Carolina.   Mardi  81, 
1896.) 

CBunsAL  La.w— BtstsTiire  OrrioBR— Irdiotkirt 

— -VAKIl.!(Oa. 

1.  An  indictment  for  resiBting  an  officer, 
which  deBcribes  him  as  "a  daly-constituted  offi- 
cer of  the  poUce  for  the  town  of  R.,"  and  alleges 
that  defendant  unlawfully  resisted  him  "in  dis- 
charging and  attempting  to  discharge  a  duty  of 
hlB  office,"  is  wffidenL 

2.  Where  defendant  wishes  the  offense  set 
out  with  mon-  pai  ticularity,  he  should  move  for 
a  hilt  of  particuliirB. 

3.  Where  an  officer  unlawfully  resiated  is 
described  in  the  Indictment  as  an  officer  of  the 
police,  and  the  evidence  established  that  he 
was  the  chief  constable  of  the  town,  authorized 


by  ordinance  to  perform  mdi  dntiM  as  the 
one  in  which  be  was  resisted,  the  vaziuiee  is 
ImmateriaL 

Appeal  from  Superior  court,  BIchmo&d 
county;  Roblnsrai.  Judge. 

WllUam  Pickett  was  convicted  of  unlaw- 
fully resisting  an  officer,  and  appeals.  Af- 
firmed. 

MacRae  &  Day,  for  appellant.  The  Attor- 
ney General  and  Cameron  Morrison,  for  the 
SUte. 

MONTOOHERT,  J.  The  moticm  to  quash 
the  bill  of  Indlctmoit  was  based  on  its  al- 
leged failnre  to  describe  the  office  whicli 
Covington  held  at  the  time  the  offense  was 
charged  to  have  been  committed.  The  lan- 
guage of  the  indictment  is  that  Covington 
was  "a  duly-constituted  officer  of  the  poUce 
for  the  town  of  Rockingham,"  and  that  the 
defendant  unlawfully  did  resist,  delay,  and 
obstruct  him  In  dlschai^ng  and  attempting 
to  discharge  the  duties  of  his  office.  The 
motion  was  properly  overruled.  The  office 
Is  sufficlentiy  designated  when  the  officer  Is 
described  as  "a  duly-constituted  public  of- 
ficer of  the  police  for  the  town  of  Rocking- 
ham." The  general  duties  of  a  policeman 
are  well  known,  and  in  an  indictment  which 
charges  resistance  to  such  an  officer  It  is  not 
necessary  to  set  out  the  writ  or  the  process 
under  which  the  officer  was  acting  when  re- 
sistance to  his  authority  was  made.  It  is 
sufficient  to  charge  that  the  officer  was  Ui 
the  "due  execution  of  bis  office."  On  the  trial 
the  records  of  the  town  were  introduced  to 
prove  that  Covington  was  a  police  officer. 
They  showed  that  he  had  been  elected  chief 
marshal  of  the  town.  The  act  of  1887  (char- 
ter of  the  town  of  Rockingham)  was  also 
read  In  evidence.  The  charter  authorized  the 
town  commissioners  to  elect  a  town  con- 
stable. Covington  was  introduced  as  a  wit- 
ness for  the  state,  and  testified  that  after 
his  election  he  had  been  acting  as  chief  mar- 
shal or  chief  constable  of  the  town  for  many 
months,  and  that  in  March,  1895,  while  in 
the  execution  of  the  duties  ctf  his  office,  be 
arrested  the  defendant,  who  was  in  the  act 
of  assaulting  and  beating  a  man,  when  the 
defendant  resisted,  delayed,  and  obstrocted 
him  in  making  the  arrest.  An  ordinance  of 
the  town  was  also  read  showing  the  authori- 
ty of  the  constable  to  make  such  arrests. 
After  the  testimony  was  in,  the  defendant 
insisted  that  there  was  a  variance  between 
the  proof  and  the  allegations  In  the  UU,  and 
requested  the  court  to  instruct  the  Jury  to 
render  a  verdict  of  "Not  guilty"  on  that  ac- 
count, which  the  court  refused  to  do.  We 
are  of  opinion  that  the  variance  was  imma- 
terial, and  that  the  court  committed  no  er- 
ror in  refusing  to  charge  as  requested.  It 
was  argued  here  that  the  offense  laid  In  the 
indictment  was  not  set  out  with  sufficient 
particularity,  and  that  on  that  account  no 
Judgment  could  be '  pronounced  upon  a  con- 
viction under  It;  and  many  resectable  au- 
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tborlUes  from  other  states,  wbere  there  an 
DO  statutory  provisions  like  those  In  our 
state  curing  defects  In  indictments,  were 
produced  to  sustain  the  position.  However 
this  may  have  been  before  the  decisions  of 
tMs  court  In  State  v.  Brady,  107  N.  C.  822, 
12  3.  E.  325,  and  State  t.  Dunn,  109  N.  O. 
839,  IS  8.  B.  881,  these  cases  settle  the  mat- 
tee  against  the  defendant  If  the  offense 
chained  In  the  bill.  In  cases  like  this,  was 
not  set  out  as  dearly  as  the  defendant  de- 
sired It  to  be,  he  had  It  In  his  power,  before 
going  Into  the  trial,  to  move  for  a  bill  of 
particulars.  The  details  were  mere  matters 
of  evidenceh  State  t.  Dunn,  simra.  No  ez^ 
no. 


(lU  K.  C.  E4S) 

BXUM  T.  BAEBB  et  aL 

(Sn^me  Court  of  North  Carolina.   March  81, 

1896.) 

JcnoiAi.  Siu— Faildrb  to  Add  DssioXAnoir  to 

8lO:«ATUEB. 

Where  a  commlsrioner,  appointed  by  the 
court  fbr  the  purpose,  sold  land,  and  after  a 
oonfirmatioD  of  the  sale  executed  a  deed  there- 
for, reciting  the  facts,  and  purporting  to  con- 
vey the  property  by  virtue  of  such  sale,  the 
fact  that  he  added  no  dcBignation  to  his  sig- 
natnre  to  indicate  that  it  was  not  made  in  his 
individual  capacity  will  not  affect  the  validity  of 
the  deed,  it  appearing  that  he  had  no  interest  of 
his  own  in  the  property. 

Appeal  from  superior  court,  Greene  coun- 
ty: A.  W.  Graham,  Judge. 

Action  by  Joslah  Exum,  as  assignee  of  W. 
H.  DaU  &  Bro.,  agalnat  Jaaper  Baker  and 
others.  Plaintiff  was  nonsuited,  and  ap- 
peals. Reversed. 

Facts:  This  la  a  civil  action  for  the  pos- 
session of  land.  The  defendant  admits  be 
is  In  possession,  but  denies  title  in  the  plain- 
tiff. The  plaintiff  offered  the  following  deed 
In  support  of  fals  title:  "Whereas,  at  spring 
term,  1889,  of  the  superior  court  of  Greene 
county.  Joslah  Exum  and  W.  D.  Wallace, 
assignees  of  W.  H.  Dall  &  Bro.,  obtained  a 
Judgment  of  foreclosure  against  BrTant 
Baker  and  wife,  Mltty  Baker,  on  a  certain 
mortgage  set  out  In  the  pleadings  In  said 
action;  that  Theo.  Edwards  was  appointed 
a  commissioner  to  sell  said  land;  that  said 
laud  was,  by  said  commissioner,  duly  adveE^ 
tlaed  according  to  law,  and  s^d  at  the 
coortfaouse  in  Snow  HIU,  on  the  1st  Monday 
In  January,  1890,  at  which  sale  Joslah  Exum, 
assignee  of  W.  H.  Dall  &  Bro.,  became  the 
purchaser;  that  at  spring  term,  1890,  of  said 
court  said  sale  was  duly  confirmed:  Now, 
therefore,  this  deed,  made  by  Theo.  Ed* 
wards,  commissioner,  aforesiUd,  of  Greene 
county,  and  state  of  North  Carolina,  of  the 
first  part,  and  Jodab  Exnm,  assignee  of  W. 
H.  DaU  &  Bro.,  of  Greene  county,  and  said 
state,  of  the  second  part,  wltnesseth,  that  for 
and  In  consideration  of  the  prmlses  above^ 
and  tbe  further  consideration  of  four  hun- 
dred dollars,  the  purchase  price,  the  party 
of  the  first  part  haa  bargained,  sold,  and  con- 


veyed, and  these  presents  doth  bargain, 
sell,  and  convey,  to  the  party  of  the  second 
part,  his  heirs  and  assigns,  all  that  tract  or 
parcel  of  land  In  Greene  county  on  which 
tbe  said  Bryant  Baker  resides,  being  the 
tract  of  land  purchased  of  J.  T.  Freeman  on 
Rice  Pocosln,  adjoining  the  lands  formerly 
owned  by  Henry  Cannady,  Ollln  Moore,  and 
others,  containing  eighty  acres,  more  or  less; 
to  have  and  to  hold  the  same,  and  all  the 
hereditaments  and  appurtenances  thereunto 
or  in  any  wise  appertaining,  to  tbe  said  par- 
ty of  the  second  part,  his  heirs  aud  assigns, 
In  fee  simple  forever.  And  the  party  of  the 
tbe  first  part,  as-  commissioner  afomald, 
covenants  to  and  with  the  party  of  the  sec- 
ond part,  bis  heirs  and  assignees,  that  he 
will  warrant  and  defend  said  title  to  the 
same  against  the  lawful  claims  of  all  per- 
sons. Id  testimony  whereof  I  have  hereto 
set  my  hand  and  seal  this  16th  day  of  April, 
1890.  Theo.  Edwards.  [SeaL]"  Duly  prov- 
ed and  recorded.  Defendant  objected,  upon 
the  ground  tliat  plaintiff  claimed  the  land 
through  Thea  Edwards,  commissioner  of  the 
superior  court,  whereas  said  deed  was  rign- 
ed  Theo.  Edwards  in  hla  Individual  ca- 
pacity, and  the  attesting  clause  does  not  re- 
fer to  him  as  the  commissioner  of  the  court 
Tbe  court  held  the  deed  was  Invalid,  except 
as  agalnat  Theo.  Edwards  individually. 
PlalntUE  excepted.  Plalntlfl  sabmltted  to  a 
lumsnit,  and  appealed. 

Shepherd  &  Bub  bee,  tor  appellant  J.  B, 
Batchetor,  for  appellees. 

FAIRCLOTH,  a  J.  The  sole  question 
presented  Is  tbe  validity  of  the  deed  offered 
In  evidence  to  pass  title.  Xn  the  argument 
against  It  the  only  reason  assigned  is  that 
the  grantor  failed  to  add  to  bis'  signature  the 
word  "Commissioner."  It  sometimes  hap- 
pens that  when  a  deed  la  defective  In  form 
it  Is  necessary  to  find  the  Intention  of  the 
act  In  this  case  the  Intention,  from  the  re- 
dtals  in  tbe  deed,  la  so  manifest  that  the 
court  cannot  fall  to  see  It  The  regularity 
of  the  xwoceedinga  recited  In  the  deed  is  ad- 
ndtted,  aud  also  of  the  sale  under  which  the 
plaintiff  dalma.  When  the  donee  of  a  pow- 
er to  sell  baa  an  interest  of  his  own  In  the 
property  affected  by  the  power,  and  makes  a 
conveyance  of  the  p^poiy  without  refer- 
ence to  the  power,  tbe  construction  is  that 
he  Intends  to  ccmvey  only  what  be  might 
rightfully  convey  witbout  the  power.  Towles 
T.  FIsber,  77  N.  G  437,  and  the  authorlUea 
cited  by  counsel  In  that  case;  4  Kent,  Comm. 
334,  835.  When,  however,  tbe  donee  has  no 
interest  In  tbe -subject  of  tbe  conveyance, 
but  only  a  naked  power,  as  In  tbe  case  be- 
fore us,  then  the  Intent  apparent  upon  the 
face  of  the  Instrument  to  sell  would  be 
deemed  a  sufficient  referoiee  to  the  power 
to  make  the  instnunent  an  execution  of  It 
aa  tbe  words  of  the  instrument  could  not  be 
otherwise  satisfied.'  The  case  ist  Bryson  t. 
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Lucas.  84  N.  C.  680,  relied  upon  by  the  de- 
fendant, was  a  question  of  agency  and  per- 
sonal Uabflfty  upon  a  promise  to  pay  money, 
and  does  not  bit  the  mark  In  tba  present 
case.  Error: 

(US  N.  c.  ns) 

WROUGHT^IRON  RANOB  00.  T.  OAR- 

TSB,  Sheriff. 
(Simreme  Oonrt  of  North  OaroUna.  March  24, 

Illboal  Taxatioit— Re'mbdt  bt  Injdnctioit— Tax 

ON  PEDDLER3— VaLIDITT— ISTBRSTATl  CoU HBBOB 

— HoDG  or  ExrosciHO  Tax— RATiriOATion  or 
Imtalid  Aot. 

1.  Injunction  is  a  proper  remedy  aninst 
the  coIlectioD  of  taxes  claimed  to  t»e  "illegal  and 
invalid,"  such  taxes  being  expressly  excepted 
from  the  inhibition  of  Acta  1895.  c  119,  i  70, 

SaiDst  the  issuance  of  injunctions  to  restndn 
e  coilectiun  of  public  taxes  in  certain  cases. 

2.  Acts  1SU5.  c  116,  imposing  a  license  tax 
on  peddlers,  and  declaring  any  person  -carrying 
a  wagon,  cart,  or  boggy  for  the  pnrpose  of  ex- 
hibiting or  deliverinff  any  wares  or  merchandise 
to  be  a  peddler,  is  not  Tdd.  as  an  interference 
with  interstate  commerce,  as  applied  to  a  for- 
eign corporation,  there  being  no  discrimination 
against  nonresidents  in  favor  of  citizens  of  the 
state. 

3.  The  legislature  has  power  to  prescribe 
the  mode  of  enforcing  taxes,  and  may  lawfully 
authorise  the  eheriff  to  seize  and  sell  the  delin- 
quent's personal  property  for  the  purpose  of 
GoUecting  the  peddler  s  license  tax  imposed  by 
Acta  1805,  c  116. 

4.  Conceding  that  Acts  1805,  a  116,  enti- 
tled "An  act  to  raise  revenue,"  was  not  signed 
by  the  presiding  officers  of  the  general  assem- 
bly, it  18,  nevertheless,  a  valid  part  of  the  pub- 
lic law,  since  it  was  expressly  referred  to  in 
chapttt  119,  which  was  {iroperly  signed,  and 
inch  tefareuce  constituted  a  sufficient  attesta- 
tion and  ratiflcatiin  of  the  former  diapter. 

Appeal  from  superior  ccftart,  Person  ooimtri 
Starbuck,  Judge.  ' 

Application  by  the  Wrougbt-Iron  Range 
Company  against  J.  A.  Carver,  sheriff  of 
Person  county,  tar  an  Injunction  to  restrain 
the  collection  of  a  tax.  From  an  order  dis- 
solving the  restraining  order,  pialntlfC  ap- 
peals.   Modified  and  affirmed. 

Sh^herd  &  Bnsbee  and  Boone,  Merrltt  & 
Br7ant,  for  appellant  W.  A.  Qntfarie  and 
A.  Ifc  Brooks,  for  appellee^ 

FURCHES,  J.  This  is  an  application  for 
an  injunction  to  restrain  the  defendant,  as 
sheriff  of  Person  county,  from  collecting,  by 
distraint,  what  he  claims  to  be  a  peddler's 
tax.  The  defendant  denies  plaintilTs  right 
to  proceed  by  injunction,  whether  the  tax  be 
"Illegal  and  void"  or  not,  under  section  76, 
Machinery  Act  1895.i  We  do  not  agree  with 
defendant  In  this  contention.  It  was  agreed 
that  plaintiar  might  proceed  by  injnnction  un- 
less he  Is  prevented  by  this  section,  and  it  is 
true  that  this  section  does  profess  to  prohibit 
the  issuance  of  Injunctions  against  the  col- 
lection of  pnbllc  taxes,  except  in  certain 
cases;  and  It  seems  to  as  that  the  exception 
Is  about  as  broad  as  the  prohibition,  and 
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about  all  the  effect  It  has  is  to  give  an  ad- 
ditional remedy,  which  la  left  to  the  discre- 
tion of  the  party,  to  pay  the  tax  and  then 
bring  an  action  to  recover  the  money  back. 
But,  whether  the  exception  is  as  broad  aa  it 
seems  to  us,  or  not.  It  in  express  terms  ex- 
cepts from  the  Inhibition  of  Injunction  taxes 
that  are  "illegal  or  invalid,"  and  that  is  what 
the  plaintiff  alleges  in  this  case,— that  they 
are  "illegal  and  invalid."— and,  this  qnesEtlon 
of  jurisdiction  being  disposed  of,  the  matter 
comes  to  be  considered  upon  its  merits. 
'  There  are  many  grounds  of  objection  made 
by  the  plaintiff  to  the  legality  of  this  tax 
and  to  the  manner  in  which  defendant  pro- 
ceeded to  collect  the  same.  Plaintiff  says 
that  no  such  tax  has  beeta  assessed,  and  the 
defendant  had  no  warrant  or  order  for  Its 
collection;  that,  If  defendant  had  authority 
to  collect  without  a  special  order  to  do  so, 
his  action  was  illegal,  as  the  tax-  created  no 
lien  on  plaintiff's  property,  and  he  had  no 
right  to  take  It  by  distraint  or  levy.  But 
plaintiff  further  alleges  that,  if  defendant,  as 
a  tax  collector,  has  the  right  to  levy  on  pix^ 
erty  for  taxes  without  a  speclail  order  to  do  so, 
he  had  no  right  to  do  so  for  this  tax.  as  It 
was  protected  from  taxation  by  the  law  of  In- 
terstate commerce,  and  was  unconstitutionil 
and  void.  And,  finally,  plaintiff  alleges  that 
chapter  116,  Acts  1895,  was  not  signed  by 
the  president  of  the  senate  and  the  speaker 
of  the  honse  of  representatives,  and  there- 
fore is  not  a  part  of  the  laws  of  North  Car- 
olina. 

"Taxes  are  the  enforced  proportional  con- 
tributions from  persons  and  property  levied 
by  tbe  state,  by  vlrtne  of  its  sovereignty,  for 
the  support  of  government,  and  for  all  public 
needs."  Oooley.  Tax'n,  p.  1.  Acts  1895,  c.  119. 
I  83,  subd.  8,  defines  *'tax,"  or  *taxM,'*  to  be 
"any  tax  or  assessment  provided  for  in  this 
act."  "The  power  of  taxation  Is  an  incident 
of  sovereignty,  and  is  possessed  by  the  rot- 
emment  without  being  expressly  conferred  by 
the  people  [the  constitution]."  Cooley,  Tax'n, 
p.  4.  "In  general,  it  will  be  found  that  stat- 
utes imposing  taxes  make  special  provision 
for  their  collection,  and  do  not,  apparently, 
contemplate  that  any  others  will  be  neces- 
sary." Cooley,  Tax'n,  p.  15.  Section  37,  c. 
119,  Acts  1896,  provides  for  the  coUectlon  of 
taxes  aa  follows:  "Whenever  the  tax  shall  be 
due  and  unpaid,  the  sheriff  shall  immediately 
proceed  to  collect  the  same  as  follows:  If  ihs 
party  charged  have  personal  property  equal 
to  the  value  of  the  tax  chained  against  him, 
the  sheriff  shall  seize  and  sell  the  same,  as 
he  Is  required  to  sell  other  property  under 
execution."  And  an  act  for  levying  taxes 
and  providing  the  means  of  enforcement  is. 
as  we  have  seen,  within  the  nnqnestloued  and 
unquestionable  power  of  the  legislature.  It 
la  tiierefore  tbe  law  of  the  land,  not  only  is 
so  far  as  It  lays  down  a  general  rule  to  be 
observed,  but  In  all  the  proceedings  and  all 
the  process  which  it  points  out  or  provides 
for  In  order  to  give  tbe  rule  foil  opuatiuo. 


Digitized  by  Google 


N.  C.)  WROUGHT-inON  BANGB  CO.  v.  CABYEB. 


As  baa  been  well  iald,  "the  mode  of  levying, 
aa  well  rb  the  right  of  Imposing,  taxes,  Is  com- 
pletely and  excluslrely  with  the  legislative 
power.**  Cooley,  Tax'n,  pp.  4S,  49.  The 
work  of  the  commlaaloners  In  ageesBlng  taxes 
1b  only  to  ascertain  the  amount  due  where 
this  Is  uncertain  and  to  be  determined  by 
some  gewnH  mle  prescribed  by  the  legisla- 
ture. But.  besides  the  above  authorities,  the 
right  of  the  sheriff  to  levy  and  sell  for  just 
Buch  taxes  as  are  Involved  In  this  action  has 
beoi  expressly  decided  and  sustained  by  this 
court  in  Cowles  t.  Brlttaln,  2  Hawks,  207, 
and  Wynne  v.  Wright,  1  Dev.  &  B.  ID;  and 
these  cases  are  dted  and  approved  by  Ju»* 
tlce  Gray  In  delivering  the  opinion  of  the 
court  In  Bmert  v.  Missouri,  166  U.  8.  3U9, 
15  Sup.  Ot  367.  So  it  Is  clear  the  legla- 
lature  had  the  right— the  power^to  levy 
this  tax.  leaving  out  for  the  present,  the 
question  of  Interstate  commerce;  that  It  did 
levy  It;  that  it  had  the  right  to  provide  (pre- 
scribe) the  mode  and  manner  of  enforcbig  Its 
collection,  and  by  whom  It  should  be  collect- 
ed; and  that  it  did  prescribe  the  mode  of  en- 
forcing Its  collection  and  by  whom  It  Bhould 
be  collected.  And,  under  this  legislative  pow- 
er, the  defendant— the  sheriff— has  proceeded 
to  make  the  collection  In  the  manner  pointed 
out  In  the  act.  This  leaves  two  questions 
yet  to  be  considered,— interstate  commerce, 
and  as  to  whether  chapter  116,  Acts  1895,  Is 
a  part  of  the  public  laws  of  the  state. 

It  Is  contraded  by  plaintiff  that  the  first  of 
these  questions  (Interstate  commerce)  has 
been  expressly  decided  by  this  court  in  plain- 
tiff's fiivor,  and  State  v.  Lee.  113  N.  c.  681, 
IS  S.  B.  713,  and  State  v.  Gibbs,  115  N.  O, 
700,  20  8.  E.  172,  are  cited  as  authority  to 
sustain  this  contention.  But,  upon  examina- 
tion. It  will  be  found  that  State  v.  was 
expressly  put  on  the  ground  that  the  legis- 
lature had  not  Imposed  a  tax  on  defendant's 
business,  and  the  court  intimates  the  opinion 
that,  bad  the  legislature  imposed  the  tax,  the 
court  would  have  affirmed  the  Judgment  be- 
low. The  question  of  Interstate  commerce 
Is  not  discussed  In  the  opinion,  but,  if  It  was 
considered,  the  Intimation  of  the  court  Is 
against  the  plaintiff's  contention.  The  case  of 
State  T.  Glbbs  Is  put  upon  an  admission  of 
the  attorney  general  that  It  falls  under  the 
decision  of  State  v-  Lee,  and  it. Is  expressly 
stated  In  the  opinion  that  no  federal  question 
is  presented.  So  it  Is  manifest  that  neither 
of  these  cases  decides  the  question  or  sus- 
tains the  contention  of  plaintiff  as  to  inter- 
state commerce.  The  case  of  State  v.  Lee, 
supra,  as  was  that  of  State  v.  Glbbs,  was  put 
upon  the  definition  of  "peddler."  And  the 
court  then  held  that  the  term  "peddler"  did 
not  Include  a  party  who  traveled  over  the 
country,  carrying  a  sample  stove,  soliciting 
orders  to  be  filled  by  another  wagon  following 
and  delivering  stoves.  This  was,  at  least,  a 
very  favorable  constmctlon  for  the  defend- 
ant. This  is  a  privilege  tax,  and  outside  of 
the  revenue  to  be  raised  for  the  support  of 
T.24s.E.iu>.4— 23 
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the  government  The  object  of  such  taxes  Is 
to  protect  the  pe4q)le  against  the  frauds  and 
machinations  of  this  class  of  Irreqitonslble 
traders,  and  to  protect  honest  defclera,  with 
fixed  places  of  business,  and  who  honestly 
bear  th^  part  ot  the  burdoi  of  the  gov- 
ernment Emert  t.  Missouri,  supra.  And, 
this  betaig  BO,  It  Is  apparent  that  neither  the 
people  not  the  bona  fide  local  dralas  would 
receive  any  more  protection  against  this  itin- 
erant trade,  carried  on  In  the  manner  pursued 
by  plaintiff,  than  if  he  were  to  sell  the  stove 
he  has  In  the  wagon  In  which  he  travels.  In 
fact  It  can  be  considered  In  no  other  light 
than  as  a  subterfuge— a  trick— to  evade  the 
tax  imposed  by  the  government  This  ques* 
tlon  at  taxation  Is  elaborately  discussed  by 
Justice  Gray  In  Emert  v.  Missouri,  supra,  and 
especially  on  page  314,  156  U.  S.,  and  page 
367,  15  Sup.  Ct,  where  be  defines  the  term 
"peddler."  In  TomL  Law  Diet,  tbMe  defi- 
nitions are  given:  "Hawkers:  Those  de- 
ceitful fellows  who  went  from  jdace  to  place 
buying  and  selUng;  and  the  appellation  seems 
to  grow  from  their  nucotaln  wandering,  like 
persons  that  with  hawkey  seek  their  game 
where  they  can  find  It."  "Hawkers,  ped- 
dlers, and  petty  shopmen:  Persons  traveling 
from  town  to  town  with  goods,  and  merchan- 
dising." But  It  Is  not  necessary  f  <w  us  to  de- 
cide, In  this  case,  whether  the  definition  given 
to  the  word  "peddler"  In  State  v.  Lee  was 
correct  or  not  as  Acts  1895,  c.  116,  }  23,  has 
made  the  definition:  "That  any  person  carry- 
ing a  wagon,  cart  or  buggy  for  the  purpose 
of  exhibiting  or  delivering  any  wares  or  mer- 
chandise shall  be  considered  a  peddler."  This 
paragraph  was  not  In  the  acts  under  which 
State  V.  Lee  and  State  v.  Glbbs  were  decided. 
The  legislature  had  the  right  to  make  this 
definition.  Emert  v.  Missouri,  supra.  So 
there  can  be  no  doubt  that  plalntifTs  busl- 
neas  was  taxed  by  the  act  of  1896. 

Then,  Is  the  plaintiff  relieved  from  the  bur- 
den of  this  tax  by  the  constitution  of  the 
United  States  under  the  doctrine  of  inter- 
state  commerce?  We  do  not  think  It  la.  The 
plaintiff  Is  a  foreign  corporation,  and  can  only 
do  business  In  this  state  by  the  rules  of  com- 
ity; and  It  would  seem  timt  under  this  doc- 
trine, It  ought  not  to  claim,  and,  if  It  does 
claim,  it  should  not  be  allowed,  greater  priv- 
ileges than  our  own  citizens.  A  foreign  cor- 
poration is  not  a  citizen  of  another  state,  and 
can  claim  no  privilege  or  protection  under 
article  4,  S  2,  of  the  constitution  of  the  United 
States.  Paul  v.  Virginia,  8  WaU.  168;  Mc- 
Cready  v.  Virginia,  94  U.  S.  391;  U.  S.  v. 
Cruikshank,  92  U.  S.  542.  But  as  they  are 
allowed  to  come  here  under  the  doctrine  of 
comity,  they  are  entitled  to  the  same  protec- 
tion, and  are  subject  to  the  same  burdens  on 
their  business,  as  are  Imposed  on  the  business 
of  our  own  cftizena,  and  no  more.  It  Is  ad- 
mitted that  a  tax  Imposed  on  i)eddler8  is  a 
tax  on  the  property  authbrlzed  to  be  sold. 
Machine  Co.  v.  Gage,  100  U.  S.  678.  But  a 
state  may  Impose  the  same  license  tax  on  pnd- 
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dlere  from  other  states  that  It  Imposes  on  Its 
owD  dtlzena.  Machine  Co.  T.  Gage,  supra; 
Ward  T.  Maryland,  12  WaU.  163,  418.  If  it 
discriminatea  In  favor  of  its  own  citizens  and 
against  the  citizen  of  another  state,  this  will 
be  in  violation  of  the  constltDtion,  and  void. 
Machine  Co.  v.  Gage,  supra.  The  nonexer- 
dse  by  congress  of  the  power  to  regulate  inter- 
state commerce  is  equivalent  to  a  declara- 
tion that  it  shall  be  free  from  any  restrictions. 
Welton  r.  Missouri,  91  U.  S.  275;  Machine 
Co.  V.  Gage,  supra.  The  case  of  Machine  Go. 
T.  Gage  was  almost  our  case.  If  there  is  any 
distinction  In  the  principle  there  decided  and 
the  case  now  before  us,  we  have  been  unable 
to  discover  it  after  a  careful  examination. 
That  was  an  action  brought  by  t^e  Howe 
Sewing  Machine  Company,  a  Connecticut  cor- 
poration, which  had  shipped  its  machines  to 
NashviUe,  Tenn.,  and  from  there  an  agent 
went  to  Sumner  county  to  peddle  and  sell 
these  machines.  A  license  tax  similar  to 
ours  was  demanded  of  him.  He  denied  the 
right  to'  demand  this  tax.  but  paid  it  under 
a  provision  of  the  Tennessee  statute  similar 
to  the  provision  In  section  76  of  our  law,  and 
the  machine  company  brought  an  action  to 
recover  back  this  tax.  The  plaintiff  In  that 
case,  as  the  plaintiff  does  in  this  case,  con- 
tended that  the  tax  was  unconstitutional  and 
void,  upon,  the  ground  of  its  being  an  Inter- 
ference with  interstate  commerce.  But  the 
court,  after  a  full  review  of  all  the  authori- 
ties on  the  subject,  heM  that  as  the  same  rule 
applied  to  all  alike,  there  being  no  dlscrimlna* 
tlon  against  the  plaintiff  and  in  favor  of  the 
citizens  of  Tennessee,  there  was  no  consti- 
tutional objection  to  It,  and  tbat  plaintiff 
could  not  recover.  The  same  question  was 
again  before  the  court,  and  the  whole  subject 
discussed  at  great  length  by  Justice  Gray 
in  which  the  case  of  Machine  Co.  v.  Gage 
was  discussed  and  approved,  as  late  as  156 
U.  S.  309.  15  Sup.  Ct  367.  In  Emert  v.  Mis- 
souri, supra.  Upon  these  authorities  we  have 
no  hesitation  in  holding  that  plaintiff  Is  not 
protected  from  paying  this  tax  by  any  provi- 
sion of  the  constitution  of  the  United  States. 

This  leaves  one  other  question  to  be  consid- 
ered: Is  chapter  116,  published  as  a  part  of 
the  Public  Laws  of  1895,  a  part  of  the  law 
of  North  Carolina,  or  Is  It,  as  plaintiff  con- 
tends, a  nullity?  This  Is  an  important  ques- 
tion. If  we  sustain  the  contention  of  plain- 
tiff, it  does  not  only  relieve  him  from  the  pay- 
ment of  this  tax,  which,  we  have  seen,  he  la 
otherwise  liable  for,  but  It  also  relieves  all 
other  taxpayers  from  the  payment  of  their 
taxes  imftosed  under  its  provisions.  We  say, 
"under  Its  provisions,"  because  If  It  Is  not  the 
law,  it  Is  contended  that  the  revenue  act  of 
1893  (which  is  very  similar  to  this)  woul(f  be 
left  In  force.  But  that  Is  not  a  matter  now 
before  us.  The  question  before  us  Is  whether 
chapter  116  of  the  Acts  of  1895  Is  the  law? 
There  is  no  question  In  this  case  but  tbat  It 
was  passed  by  both  bouses  of  the  general 
BSsemUy,  accordlns  to  the  provisions  and  re- 


quirements of  the  constitution.  There  Is  no 
question  but  that  it  was  deposited  In  the  office 
of  the  secretary  of  state  as  one  of  the  public 
laws  passed  by  the  general  assembly  of  1895. 
There  is  no  question  but  that  the  secretary 
of  state  received  it  and  enrolled  it  as  one  of 
the  public  laws  passed  at  that  session  of  the 
general  assembly.  There  is  no  doubt  but  that 
the  secretary  of  state  certified  that  it  was 
one  of  the  public  laws  on  file  in  his  office,  and 
that  the  public  printer  publlslied  it  with  otbw 
public  acts  of  the  general  assembly  of  1805, 
as  a  part  of  the  public  laws  of  the  state. 
This  made  It,  presumptively,  at  least,  a  part 
of  the  public  laws  of  the  state;  and  every 
person,  having  occasion  to  do  so,  has  the  right 
to  read  it  In.  evidence,  In  any  court  of  th« 
state,  as  the  law.  Code,  {  1339.  It  was  held. 
In  Carr  v.  Coke,  116  N.  C.  223,  22  S.  E.  16, 
that  an  act,  purporting  to  have  been  passed 
by  the  general  assembly,  and  signed  by  the 
president  of  the  senate  and  the  speaker  of 
the  house,  was  a  record  Importing  verity,  and 
could  not  be  impeached  collaterally.  It  is 
true,  if  it  be  admitted  that  this  act  was  not 
signed  by  the  presiding  officers  (which  we  ad- 
mit, for  the  present,  for ,  the  argument  only) 
the  question  Is  then  presented  as  to  whether 
It  Is  a  record  or  not  Plaintiff  contends  that 
it  is  not,  for  the  reason  that  the  constitution 
provides,  and,  as  plaintiff  says,  requires,  It 
to  be  signed  by  the  president  of  the  senate 
and  the  speaker  of  the  bouse.  The  legislature 
and  Its  presiding  officers  are  bound  by  the  re- 
quirements of  the  constitution;  and  it  is  cer- 
tainly true  that  every  one  ought  to  observe 
the  provisions  of  the  constitution.  If  the  leg- 
islature passes  any  law  which  Is  in  plain  vio- 
lation of  the  provisions  of  the  constitution, 
it  is  the  duty  of  the  courts  to  declare  it  void. 
But  that  is  not  the  case  here.  It  is  not  al- 
leged tiiat  this  act  Is  in  conflict  with  any  of 
the  provisions  of  the  constitution.  It  Is  not 
alleged  that  the  legislature  has  done  any  act 
in  violation  of  the  constltatI<m;  but  tbat  the 
presiding  officers,  through  an  Inadvertoice, 
have  failed  to  sign  an  act,  and  therefore  it  Is 
not  the  law.  It  would  seem  that  a  Judge,  In 
the  discharge  of  his  duty,  would  be  as  much 
'bound  to  observe  the  plain  requirement  of 
the  statute  law  of  the  state  as  the  presiding 
officers  of  the  general  assembly  are  to  ob- 
serve the  constitution  in  discharging  their 
official  duties.  Yet  we  have  a  plain  provision 
In  our  statute  law  requiring  every  judgment 
granted  by  a  Judge  to  be  signed  by  him. 
Code,  S  288.  And  this  court  has  held  that  this 
statute,  apparently  mandatory,  should  always 
be  observed.  Still,  It  Is  held  to  be  only  dl< 
rectory,  and  a  Judgment  passed  in  open  court, 
and  filed  with  the  papers,  as  a  part  of  the 
judgment  roll,  is  a  valid  Judgment,  though 
not  signed  by  the  judge.  Matthews  v.  Joyce, 
85  N.  O.  258;  RoUIns  v.  Henry,  78  N.  C.  342; 
Keener  v.  Goodson,  89  N.  C.  273;  Spencer  v- 
Credle,  102  N.  C.  68,  8  S.  E.  901;  Bond  t. 
Wool,  113  N.  O.  20.  18  S.  E.  77.  Then,  sup- 
pose  It  be  admitted  that  Ur.  Coke's  affidavit 
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Is  competent  (which  Is  not  admitted),  and  that 
It  proves  that  this  act  was  not  si^ed  by  the 
presiding  officers;  xloea  It  prove  more  than 
tf  the  clerk's  affidavit  was  allowed  'to  prove 
that  a  Judgment  on  file  in  his  office  had  no 
signature  of  the  judge,  or  of  any  judge,  at- 
tached to  It?  What  would  be  the  reply? 
Non  constat,  the  judgment  having  been  passed 
by  the  court  when  bi  session,  and  &led  as  a 
judgment,  It  is  the  judgment  of  the  court. 
Critically  speaking,  Mr.  Coke's  affidavit  does 
not  prove  that  this  act  was  not  signed  by  the 
presiding  officers;  and  probably  It  Is  our  duty. 
In  a  matter  of  this  importance,  to  place  a 
strict  construction  ni>oa  this  affidavit  Then, 
what  is  the  affidavit?  "That  eald  act  con- 
tains DO  clause  of  ratification,  and  no  signa- 
tures of  the  presiding  officers  of  the  senate 
and  bouse  of  representatives,  or  either  of 
them,  appear  thereon  or  are  appended  there- 
to." And  it  is  contended  by  the  defendant, 
that,  If  it  be  admitted  that  the  names  of  these 
officers  are  not  now  attached  to  this  act,  it 
does  not  necessarily  follow  that  they  never 
were,  especially  when  the  affiant  had  certified 
to  its  iKlng  the  law  in  the  following  certifi- 
cate: "May  23,  1895.  I,  Octavlua  Coke,  sec- 
retary of  state,  hereby  certify  that  the  fore- 
going [manuscript]  are  true  copies  of  the  orig- 
inal acts  and  resolutions  on  file  In  this  office. 
Octavlas  Coke,  Secretary  of  State."  It  Is 
admitted  that  chapter  116  la  one  of  the  "acta" 
be  certifies  Is  on  file  in  his  office. 

But  it  Is  further  contended  by  the  defend- 
ant that,  as  this  Is  a  matter  of  record.  It  can- 
not be  disproved  by  oral  testimony,  and  that 
the  only  way  this  could  be  done,  if  at  all, 
would  be  by  a  certified  copy  under  seal  from 
the  secretary  of  state.  It  Is  admitted  that, 
If  It  Is  shown  that  the  presiding  officers  of 
the  general  assembly  did  not  sign  this  act, 
the  argument  in  the  opinion  of  the  court  in 
State  V.  Robinson,  81  N,  C.  409,  is  some  au- 
thority for  the  contention  of  the  plaintiff  that 
It  Is  not  a  law.  But  no  such  question  was 
presented  In  State  v.  Robinson  as  ia  pre- 
sented In  this  case.  In  that  case  the  alle- 
gation of  the  plaintiff  was  that  the  bill  bad 
not  been  signed,  and  the  action  was  for  a 
mandamus  to  compel  the  presiding  officers  to 
sign  the  bills  after  the  legislature  had  ad- 
Jonmed.  This  was  the  only  question  pre- 
sented In  that  case.  But  the  court,  in  the 
course  of  the  opinion,  said  that  an  act  passed 
and  not  signed  by  the  presiding  officers  was 
not  tbe  law.  That  part  of  the  opinion  does 
not  seem  to  be  in  harmony  with  cases  above 
cited,  in  which  the  Judgments  of  the  superior 
court  have  been  sustained,  though  not  signed 
by  the  Jndge  as  required  by  tbe  statute. 
Besides,  tbis  part  of  the  opinion  m  State  v. 
Robinsm  was  criticised  by  the  court  in  the 
opinion  ddivered  in  State  v.  Meares,  116  N. 
O.  582,  21  S.  E.  078,  and  pronounced  an 
outer,  both  In  the  oidnlon  of  the  court  and 
In  the  concurring  opinion  filed  by  Justice 
Avery.  But,  if  this  was  not  so,  this  case 
has  gone  mnch  farther  than  State  t.  Rob- 


inson. In  that  case  fbe  act  had  not  been 
certified  and  published  as  a  part  of  the  laws 
of  tbe  state,  as  this  act  has  been.  In  Carr 
T.  Coke,  supra,  it  was  stated  that  the  ot>- 
ject  of  that  action  was  to  enjoin  Its  being 
certified  and  published,  and  stress  was  put 
upon  the  fact  that  It  had  not  yet  been  certi- 
fied and  published;  as,  if  tbis  were  done,— 
that  is,  certified  and  published  as  a. part  of 
the  public  laws,— It  would  much  strengthen. 
If  not  perfect  the  act 

But,  as  there  Is  some  difference  of  opinion 
among  the  members  of  tbe  court  as  to  the 
positions  above  stated  as  to  the  validity  of 
this  act  there  Is  another  view  upon  wblcb 
all  agree  that  It  is  valid,  and  this  we  will  now 
discuss,  and  It  will  be  considered  as  the  basts 
of  the  Judgment  of  the  court  Where  one 
deed  refers  to  another  deed,  for  Information 
not  set  out  in  the  last  deed,  or  as  a  basis  for 
what  Is  contained  In  the  last  deed,  the  first 
deed  becomes  a  part  of  the  last  Brasfield 
V.  Powell,  117  N.  0. 140.  23  S.  B.  100.  Where 
two  Instruments  are  contemporaneous  and 
about  the  same  subject-matter,  they  are  to 
be  taken  together  and  construed  as  a  whole. 
Flaum  V.  Wallace,  103  N.  C.  296,  9  S.  E.  567. 
Where  one  flies  a  complaint  In  an  action,  and 
refers  to  another  action  then  pending,  without 
stating  the  contents  of  tbe  action  referred  to, 
except  that  it  is  about  the  same  subject  the 
complaint  thus  referred  to  is  made  a  part  of 
the  complaint  in  the  second  action.  Alexan- 
der V.  Norwood  (at  this  term)  24  S.  m.  119.  In 
1835  the  legislature  ot  Kansas,  in  aid  of  the 
Union  Pacific  Railroad,  passed  an  act  which 
was  filed  in  the  office  of  the  secretary  of  state, 
and  by  him  certified  to  the  public  printer, 
and  published  as  one  of  the  laws  of  the  state. 
In  1866,  and  probably  In  186T,  the  legislature 
passed  other  acta  which  referred  to  the  act  of 
1865  as  being  a  part  of  tbe  laws  of  the  state 
of  Kansas.  Some  time  after  this,  one  Hlg- 
ginbotham  brought  an  action  to  compel  the 
issuance  of  the  bonds  provided  for  in  the 
ad;  of  1865,  when  his  action  was  contested 
upon  the  ground  that  the  president  of  the 
senate,  by  some  Inadvertence,  had  failed  to 
sign  the  act  which  was  an  admitted  fact; 
tbe  constitution  of  Kansas,  like  oura,  require 
Ing  that  all  acts  should  be  signed  by  both  the 
Qwaker  of  tbe  house  and  the  president  of  tbe 
senate  before  they  should  become  laws.  But 
tbe  court,  in  a  long  and  well-considered  opin- 
ion, held  that  as  this  act  of  1865  had  been 
referred  to  as  the  law  in  1866  and  1867,  by 
other  acts  that  were  properly  signed,  that  was 
a  sufficient  ratification  by  tbe  legislature  to 
supply  the'want  ot  the  signature  of  the  presi- 
dent of  the  senate  to  tbe  act  of  1866.  Oom- 
mlBSionerB  t.  Higgtnbotliam,  17  Kan.  62.  It 
must  be  admitted  that  a  failure  of  one  of  tbe 
presiding  officers  to  sign  the  bill,  the  slgna- 
ture  of  both  being  required,  was  as  defective 
as  if  neither  had  s^ed,  and  the  Kansas  case 
cannot  be  distinguished  In  prindple  from  ouni 
on  that  acconnt  In  onr  case  chapter  119, 
•which  is  tbe  accompaniment  of  chapter  116^ 
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being  an  act  for  the  voDectlon  of  the  taxes 
leTied  fa  chapter  116,  expressly  refers  to  chap- 
ter 116  in  sections  33.  102,  and  117,  and  re- 
quires the  secretary  of  state  to  haTe  5,000 
copies  of  the  "Act  to  raise  rerenne"  (chapter 
116)  to  be  printed,  and  to  "distribute  the 
same  among  the  officers  of  the  state,  whose 
duties  It  Is  to  execute  and  to  carry  the  same 
Into  effect"  Upon  the  authorities  dted,  as 
well  as  "the  reason  of  the  thing,"  we  are  of 
the  opinion  that  It  was  a  sufficient  ratification 
and  attestation  of  chapter  116,  Acts  1885,  enti- 
tled "An  act  to  raise  revenue,"  to  constitute 
tt  a  part  of  the  public  laws  of  North  Carolina. 

But  the  tax  levied  in  section  28  Is  state  tax, 
and  we  fall  to  see  that  the  county  of  Person 
has  levied  any  tax  on  the  plalntift,  if  It  has 
any  authority  to  do  so.  Therefore,  the  order 
appealed  from  is  suBtalned  as  to  the  state  s 
tax  and  reversed  as  to  the  county  tax.  Let 
this  be  certified.  Modified  and  affirmed. 

(UB  N.  C  S41) 

WBOUOHT-IRON  RANGE  CO.  v.  CO- 
ZART. 

(Supreme  Court  of  North  Carolina.  March  24, 
1886.) 

Appeal  from  saperior  court,  Granville  county. 

Application  by  the  Wroaght-Iron  Baaice  Com- 
pany against  W.  S.  Cozart,  sheriff  of  Granville 
fionnty.  to  enjoin  the  collection  of  a  tax.  Froni 
an  order  continuing  the  restraining  order,  de- 
fendant appeals.  Reversed. 

W.  A.  Guthrie,  for  appellaot.  Shepherd  & 
Buabee  and  A.  A.  Hicks,  for  appellee. 

FURCHES,  J.  This  case  is  goTerned  by  the 
opinion  in  the  above  case  against  Carver  (24  S. 
B.  SS2i.  But  it  does  not  ai^ar  tliat  any  claim 
for  cooDty  tux  is  involved,  and,  as  the  defendant 
was  restrained  and  enjoined  bj  the  order  below 
from  collecting  the  state  tax  impofied  by  section 
28,  c.  116,  of  the  Laws  of  1895,  the  order  was 
erroneous,  and  should  not  have  been  granted. 
There  is  error,  and  the  judgment  is  reversed. 


OU  N.  C.  580) 

BLUB  et  al.  v.  RITTBB  et  aL 

(Supreme  Court  of  North  Carolina.   March  31, 

1896.) 

Wills  —  PBBstrMPTioH  or  Dsviss  —  Bobdbn  or 
FBOor— Appbal. 

1.  Where  plaintiff.  In  an  action  for  the  pos- 
sesrion  of  land,  dies,  and  his  heirs  at  law  and 
executora  are  made  parties  plaintiff  in  his  stead, 
and  offer  evidence  that  their  ancestor  is  dead, 
tlut  they  are  his  helra,  and  that  he  left  a  will, 
which  has  been  probated,  the  presumption  is 
that  the  ancestor  devised  all  liis  property,  and 
the  heiis  must,  by  the  will  or  otherwise,  show 
that  they  are  his  devisees. 

2.  Where  a  point  as  to  insufficiency  of  evi- 
dence was  made  and  ai^ed  by  defendants,  and 
replied  to  by  plaintiffs  in  the  trial  below,  plain- 
tiffs cannot  supply  the  evidence  in  the  ap- 
pellate court  after  an  adverse  judgment. 

Appeal  from  superior  court,  Cumberland 
county;  Norwood,  Judge. 

Original  action  by  N.  R.  Blue  against  James 
T.  Rltter  to  recover  possession  of  land.  Both 
died  pending  the  action,  and  on  suggestion  the 
heirs  and  executors  of  Blue  made  themselves 
plaintiffs,  and  brought  in  the  heirs  of  Rltter 


as  defHidantai  From  a  iudgment  In  favor  ot 
defendants,  plaintiffs  appeal.  Affirmed. 

T.  H.  Sutton  and  Shepherd  ft  Busbe^  for 
appellants.   N.  W.  Ray,  for  apjiellees. 

FURCHES.  J.  This  Is  an  action  tot  the 
possession  of  land.  It  therefore  became  the 
duty  of  plaintiffs  to  make  out  their  title,— tbdt 
is,  to  show  by  tbe  evidence  that  they  are  the 
owners,— end.  If  tbey  failed  to  do  this,  they 
must  fall  in  this  action.  Cowen  v.  Withrow, 
116  N.  O.  771.  21  &  B.  676.  The  acUoa  was 
commenced  by  N.  R.  Blue,  who  has  since 
died,  and  the  plaintiffs  offered  evidence  show- 
ing that  be  was  dead,  leaving  a  last  will  and 
testament,  an  order  of  court  at  a  former  term 
to  malce  his  heirs  at  law  and  executors  imt^ 
ties  pUiintlff,  aud  that  they  bad  t>een  so  made. 
But  they  did  not  offer  tn  evidence  ttie  will  of 
the  testator.  And  upon  the  argument,  as  is 
stated  In  the  case  on  appeal,  defendants  con- 
tended that  plaintiffs  had  failed  to  make  out 
their  case,— failed  to  show  that  they  were  the 
owners  of  the  land  In  dispute,  even  admitting 
that  they  had  shown  that  Blue  at  the  time  of 
ills  death  was  the  owner,— for  the  reason  that 
they  had  shown  that  Blue  had  made  a  will; 
and,  nettling  further  appearing,  the  law  pre- 
sumed that  he  devised  this  hind,  and  that  the 
devisees,  and  not  the  executors  nor  heirs  at 
law,  were  the  owners.  This  position  of  de- 
fendants was  disputed  by  plaintiffs  on  the 
trial  below,  as  It  was  on  the  argument  in  this 
court,  whereupon  "his  honor  then  said,  as  has 
been  admitted  by  counsel  on  both  sides,  the 
case  depended  on  questions  of  law;  that  plain- 
tiffs had  not  made  out  a  case  which  would  en- 
title them  to  recover;  that  because  of  failure 
of  proof  and  defects  in  the  title  of  plaintiffs 
the  Jury  would  be  instructed  to  answer  'No' 
to  the  first  Issue,  aud  they  were  so  Instruct- 
ed.' To  this  plaintiffs  excepted,  and  tbe  Jury 
answered,  "No,"  as  they  were  iustmcted  to 
do.  Judgment  for  defendants,  and  appeal 
plaintiffs. 

It  appears  upon  an  examination  of  authori- 
ties ttiat  defendants'  contention  must  be  sus- 
tained. Upon  Its  appearing  that  Blue  left  a 
last  will  and  testament,  which  Iiad  been  admit- 
ted to  probate,  and  the  executors  bad  quali- 
fied, the  presumption  Is  that  he  had  willed  this 
land.  If  tt  was  his  at  the  time  of  his  death.  2 
Redf.  Wills,  116;  Schouler,  Wills,  |  490; 
Prltch.  Wills,  1 1.  "The  law  presumes  that  a 
man  who  undertakes  to  make  a  will  does  not 
Intend  to  die  Intestate  as  to  any  part  of  bis 
property."  Id.  S  386.  The  same  doctrine  Is 
held  hi  Speight  v.  Gatling,  2  Dev.  Eq.  5; 
Jones  T.  Perry,  3  Ired.  Eq.  200.  This  pre- 
sumption should  have  been  rebutted  by  plain- 
tiffs, to  entitle  them  to  recover.  On  the  argu- 
ment here  it  was  contended  for  plaintiffs  that 
this  ground  of  defense  was  technical,  and  the 
court  was  asked  to  send  for  the  wtU,  If  it 
found  trouble  on  this  point  It  Is  true,  it  Is 
technical,  and  so  is  much  of  the  law  that 
courts  are  called  upon  every  day  to  adxnlnis- 
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ter;  and  how  It  would  b^ve  been  If  the  wUI 
had  been  Introduced  we  do  not  know.  We 
are  not  Inadvertent  to  the  fact  that  this  court 
has,  of  Its  own  motion,  sent  down  for  papers 
found  during  the  investigation  to  be  necessary 
for  its  information;  as  in  Foster  t.  Haclcett, 
112  N.  C.  546,  IT  8.  E.  426.  But  those  cases 
were  rery  different  from  this.  In  those  cases 
it  was  to  explain  and  to  show  the  effect  of 
evidence  in  the  case,  and  not  for  the  purpose 
of  adding  new  evidence  to  make  out  a  case 
for  the  plaintiff  when  be  had  failed  to  make 
out  the  case  on  the  trial  lielow.  But  In  this 
case  it  seems  to  us  we  shoold  not  do  bo,  as 
this  was  a  point  mode  and  argued  by  defend- 
ants, and  replied  to  by  plaintiffs  in  the  trial 
below.  It  would  be  making  a  new  case  in 
this  court  from  the  one  tried  below.  The 
judge  said  "that,  because  of  the  failure  of 
proof,"  he  charged  the  Jury  to  answer  the 
first  issue  for  defendants.  It  was  most  prob- 
able that  this  Is  the  very  defect  he  charged 
Qpon,  at  it  had  been  discussed  by  both  sides. 
And  it  would  not  be  fair  to  appellees  if  we 
should  allow  plaintiffs  to  make  a  new  case  be- 
fore us,  and  then  overrule  the  court  below  on 
the  new  case.  We  find  no  error  in  the  judg- 
ment appealed  from,  as  the  case  is  constituted 
tor  us,  and  It  must  be  affirmed.  There  were 
a  numlwr  of  other  points  made  and  discussed 
before  as,  but  the  consideration  we  have  given 
this  one  disposes  of  the  case,  and  we  have  not 
considered  the  other  questions.  Affirmed. 

(US  N.  G.  666) 

BOTEIN  ct  al  T.  BANK  OF  FATBTTE- 
VILLE. 

(Supreme  Court  of  North  CuoUna.  tfarch  SI, 

1896.) 

Basks— As  Coixbotion  Aobhts— Daur  Ixnoasss 

FOa  COLLBCTION. 

la  an  action  by  the  drawer  to  recover  the 
proceeds  of  a  draft  collected  bj  a  bank,  the 
fact  that  the  bank  has  credited  such  proceeds  to 
the  account  of  another  bank,  from  which  the 
draft  was  received,  is  no  defense,  where  the  in- 
dorsement thereon  showed  that  the  sending  bank 
held  it  for  collection  only;  the  mone^  beiog  sub- 
ject to  the  order  of  the  real  owner,  unless  ac- 
tually paid  over  to  the  Bending  bank  before  no- 
tice of  the  revocation  of  its  agency. 

Appeal  from  superior  court,  Cnmberiand 
county;  Hoke.  Judge. 

Action  by  Boykin,  Seddon  &  Co.  against 
the  Bank  of  Payetteville  to  recover  the  pro- 
ceeds of  a  draft  drawn  by  plaiatlffs,  and  In- 
dorsed  for  collection  to  the  Bank  of  New 
Hanover,  at  Wilmington.  Such  bank  sent 
the  draft  to  the  defendant,  which  collected 
It,  and  placed  the  proceeds  to  the  credit  of 
the  Bank  of  New  Hanover  on  Its  books; 
the  two  banks  being  correspondents  and 
having  mutual  accounts.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

B.  P.  Buxton,  tot  appellant  H.  L.  Oook, 
for  appelloea. 

CLARK,  J.  The  IndOTBemeDt  on  the  pa- 
per. "For  ooUectioo,"  waa  notice  to  the  da- 


fendant  that  the  plaintiff  was  the  owner  of 
the  same,  and  that  the  Wilmington  Bank 
was  merely  an  agent.  1  Morse,  Banks,  S 
217;  2  Morse.  Banks,  {693.  If  the  defend- 
ant had  actually  paid  the  money  collected  to 
the  agent  before  any  notice  from  the  princi- 
pal, it  would  have  been  a  discharge  of  lia- 
bility; but  here  there  has  been  no  actual 
payment,  simply  an  entry  of  the  amount  on 
its  books  to  the  credit  of  the  Wilmington 
Bank,  which  was  authority  for  that  t>ank  to 
draw;  but  this  could  be  corrected  by  a 
counter  entry,  and  a  notice  to  the  Wilming- 
ton Bank  that  the  money  had  been  paid  to 
the  principal.  As  the  latter  bank  has  be- 
come insolvent,  and  has  gone  into  liquida- 
tion, it  was  entirely  proper  that  the  princi- 
pal should  Intervene,  and  not  permit  the 
fund  to  go  into  the  hands  of  his  Insolvent 
agent.  Stevenson  t.  Bank,  112  N.  0.  4S5, 
1«  S.  E.  695;  2  Morse,  Banks,  fi  SOI;  Bank 
V.  Johnson,  9  GlU  &  3.  297.  Had  the  de- 
fendant bank  refused  to  pay  over  the  money 
to  the  Wilmington  Bank,  It  la  settled  that 
the  latter  could  not  maintain  an  action  to 
recover  from  the  defendant;  but  the  plain- 
tiff alone  conld  maintain  the  action,  being 
the  real  party  in  Interest  Abrams  v.  Cure- 
ton,  74  N.  0.  623,  which  has  been  often 
cited  with  approvaL  See  Womack's  Dig. 
No.  &  It  must  t>e  noted  that  here  there 
was  shown  no  interest  conpled  with  a  trust 
nor  any  authority  devolved  upon  the  Wil- 
mington Bank  to  apply  the  funds  to  any 
special  purpose,  which  would  have  entitled 
that  bank  to  have  brought  an  action  for  this 
fund  as  "trustee  of  an  express  trust"  which 
was  the  case  in  Wynne  v.  Heck,  82  N.  C. 
414.    No  ttror. 

(Ut  N.  0.  «B> 

STJTTON  T.  WALTERS  et  aL 

(Supreme  Coa"t  of  North  Carolina.    March  31, 
1886.) 

Nbgotiiblb  InsntoHBitTs— Witnbss— Bobbtt— > 

EXTBMUOH  or  TlHB— TaiAL— JniiOHBHT. 

1.  Code,  I  690,  disQualifylng  a  witaesa  fima 
testifying  aa  to  a  peraonal  transaction  between 
btmself  and  a  decedent  "in  behalf  of  tiimself  or  a 
person  succeeding  to  his  title  or  interest"  does 
not  render  a  principal,  who  has  admitted  his  lia- 
bility on  a  note  mt.de  to  decedent  in  his  lifetime, 
an  iocompeteut  witness  to  an  ezteusioa  of  time 
to  himself  which  might  result  in  releasing  a 
surety,  his  co-defendant 

1  Whether  a  witness  shall  be  recalled  aft- 
er the  evidence  Is  dosed  Is  discretionary  wldi  the 
court. 

3.  Where  issues  were  submitted  as  to  wheth- 
er a  signer  of  a  note  was  a  sttrety.  and  whether 
an  extension  of  time  was  granted  the  principal 
without  tbe  knowledge  of  the  surety,  a  failure 
to  aubmit  the  issue  of  payee's  iLnowledge  of  the 
suretyship  is  without  error  where  it  appears  that 
the  parties  understood  it  to  be  ^braced  in  the 
second  Issue:  and,  if  aobmitted.  It  most  have 
been  found,  with  the  other  Issues,  in  the  affirma- 
tive. 

4.  Such  omission  is  cored  by  the  conrt  diar- 
sing  the  jury  that  "If  you  find  from  the  evi- 
dence that  [S.]  knowing  that  [T.]  was  surety, 
agreed,**  etc. 

5.  A  motion  for  a  judgment  mm  obstante 
veredicto  most  be  first  made  in  the  trial  eoort 
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Appeal  from  superior  court,  Lenoir  coun- 
ty\  Graham,  Judge. 

Action  by  Junius  B.  Sutton,  administrator, 
against  John  D.  Walters,  Alex.  Sutton,  and 
Shade  Wooten  &  C5o.,  on  a  promissory  note. 
From  a  judgment  in  favor  of  Alex.  Sutton 
and  Shade  Wooten  ft  Co.,  plaintiff  appeals. 
Affirmed. 

R.  O.  Bnrton,  for  appellant  Oeo.  Boun* 
tree,  for  appellees. 

OLABK.  J.  The  ezceptlona  based  upon 
the  incompetency  of  John  D.  Walters  as  a 
witness  under  section  600  of  the  Oode  are 
without  merit  That  section  was  analyzed 
and  discuBsed  in  Bunn  t.  Todd,  107  N.  O. 
206, 11  S.  B.  1043,  wUcb  has  been  since  cited 
several  times  with  approval.  By  reference 
to  that  decision,  and.  Indeed,  to  the  Ter> 
words  of  the  statute,  It  will  be  seen  tliat, 
though  the  witness  John  D.  Walters  Is  a  par- 
ty to  this  action,  and  Is  testifying  as  to  a 
personal  transaction  between  himself  and 
the  Intestate  of  the  plaintiff,  this  disqualifies 
him  only  to  testify  'in  behalf  of  himself  or 
a  person  succeeding  to  his  title  or  Interest" 
In  the  present  case  he  is  not  testifying  In 
behalf  of  himself,  for  he  does  not  contest  the 
judgment  against  himself;  and  bis  Interest 
cannot  be  affected  in  any  way  by  this  testi- 
mony, nor  Is  his  testimony  "in  behalf  of 
any  one  succeeding  to  his  title  or  Interest" 
Whether  his  co-defendant  who  was  merely 
his  surety  on  the  bond,  had  t>een  discharged 
by  an  extension  of  time  to  himself  as  the 
principal  debtor,  was  a  matter  which  In  no 
wise  affected  the  Interest  or  liability  of  the 
witness.  Judgment  was  admitted  by  him 
la  favor  of  the  plaintiff,  and  that  liability 
could  not  be  increased  or  affected  should 
judgment  also  go  against  the  surety,  nor  did 
the  surety  in  any  sense  "succeed  to  his  title 
or  interest"  Whether  or  not  there  was  any 
sentimental  consideration  moving  the  prin- 
cipal debtor  to  wish  to  absolve  hia  surety 
from  liability  was  a  matter  for  the  jury, 
like  all  other  questions  of  bias  affecting  the 
credit  of  a  witness,  but  there  was  no  legal 
cause  rendering  him  an  Incompetent  wit- 
ness. 

The  permission  of  the  court  to  recall  a  wit- 
ness after  the  evidence  closed  was  a  matter 
of  discretion  In  the  judge.  Olive  v.  Olive,  05 
N.  C.  4S5;  Pain  v.  Pain,  80  N.  O.  322;  State 
v.  King,  84  N.  O.  737,  It  Is  for  this  very  rea- 
son that  additional  evidence  should  l>e  called 
if  obtainable,  that  an  exception  that  there  la 
not  sufficient  evidence  to  go  to  the  jury  must 
always  be  made  before  verdict,  in  order  that 
the  defect  can  be  supplied,  If  possible,  since 
the  object  of  the  reformed  procedure  Is  that 
cases  shall  be  tried  on  their  merits,  and  par- 
ties not  lose  their  rights  by  a  mere  Inadvert- 
ence. This  has  been  repeatedly  decided. 
State  V.  Kiger,  116  N.*a  740,  20  S.  B.  456, 
and  namerons  cases  cited  in  Supplement  to 
Clark's  Code,  p.  89. 


His  homnr  submitted  to  the  Jury  the  follow- 
tng  issues:  "CI)  Did  Alexander  Sutton  sisn 
the  note  to  Thomas  Sutton  as  snretj?  Ans. 
Yes.  (2)  Did  Thomas  Sutton  agree  to  extend 
the  time  of  the  payment  chC  the  note  witlioat 
the  knowledge  or  consrait  of  Alexander  Ba^ 
ton  and  Made  Wooten?  Ans.  Yes."  Tbe 
sues  should  have  embraced  the  fnrtlkw 
query  whether  such  suretyship  was  known 
to  the  plaintiff  when  he  gave  the  extenaton 
of  time;  but  the  def^dants  neither  tender- 
ed such  issue  nor  excepted  to  the  failnre'  to 
do  so.  Had  the  defendants  done  so,  the  court 
would  have  had  an  opportunity  to  correct 
what  was  doubtless  an  inadvertence  with 
both  parties  as  well  as  the  court  since  from 
the  evidence  and  the  chai^  it  is  clear  tbat 
all  parties  understood  that  this  question  was 
embraced  in  the  second  Issue;  and,  Indeed, 
the  fact  that  the  suretyship  was  known  to 
the  plaintiff  was  alleged  in  the  answer,  and 
was  in  evidence  for  defoidants,  and  was  i<ot 
contradicted  by  any  evidence  for  the  plain- 
tiff. Had  the  other  issue  been  submitted  up- 
on the  evidence,  If  believed,  the  jury  must 
have  found  It  for  the  defendants.  The  case 
has  gone  off  upon  the  very  Issues  of  fact 
and  questions  of  law  in  actual  dispute  be- 
tween the  parties.  The  judge's  charge, 
which  was  as  follows,  drew  tbe  attention  nt 
tbe  jury  to  this  matter  of  tbe  knowledge  of 
the  suretyship  by  the  plaintiff,  even  if  there 
bad  been  any  conflict  of  evidence  as  to  the 
fact  His  honor.  In  charging  the  jury, 
among  other  things,  said:  "If  you  find  that 
Thomas  Sutton  received  interest  on  the  note 
from  John  D.  Walters  before  It  was  due,  and 
that  in  consideration  of  the  payment  of  Inter- 
est In  advance  by  Walters  the  said  Sutton 
agreed  to  extend  the  time  of  payment  with- 
out the  knowledge  or  consent  of  Alexander 
Sutton  and  Shade  Wooten  &  Co.;  and  If  you 
flnd  from  the  evidence  that  Thomas  Sutton, 
knowing  that  Alexander  Sutton  was  surety, 
agreed  with  Walters  to  forbear  and  extend 
the  time  of  payment  In  consideration  tbat 
Walters  would  pay  the  interest  on  the  note 
before  due,  and  in  advance;  and  If  the  inter- 
est was  paid  as  agreed,  and  said  agreement 
being  made  without  the  assent  of  Alexander 
Sutton  and  Shade  Wooten  &  Co.,— then  the 
said  Sutton  and  Wooten  &  Co.  would  be  ex- 
onerated from  all  liability,  either  as  sure- 
ties or  Indorsets,  by  reason  of  such  extension 
of  time."  The  charge  is  correct  Chemical 
Co.  V.  Pegram.  112  N.  O.  614,  17  S.  B.  298 : 
Forlses  V.  Sheppard,  98  N.  a  111,  3  S.  E. 
817;  Randolph  v.  Fleming,  60  Oa.  776; 
Brandt  Sur.  S  3S2.  Nor  can  the  motion  for 
judgment  non  obstante  veredicto  be  allowed 
here,  for  It  was  not  made  below,  and  no  ex- 
ception, therefore,  taken  from  Its  refusal. 
No  points  can  be  taken  here  (other  than  er- 
rors upon  the  face  of  the  record  proper) 
which  do  not  appear  by  exception  below,  ex- 
cept that  tbe  complaint  does  not  state  a 
cause  of  action,  and  that  the  court  did  not 
have  jurisdiction  of  tbe  subject-matter.  Bole 
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27,  and  munerons  caaeg  cited  In  Olark's  Code 
(Sd  Ed.)  pp.  380.  382,  887,  and  In  the  supple- 
ment to  same,  pages  6^  108.  Besides,  the 
motton  for  Ju^ment  non  obstante  Teredicto, 
had  it  been  made  below,  should  not  have 
been  allowed,  as  It  Is  only  granted  where 
tbe  plea  confesses  a  cause  of  action,  and  the 
matter  relied  on  In  avoidance  Is  Insufficient 
Walker  t.  Scott,  106  N.  C.  67,  11  S.  B.  Sttl. 
Here,  the  answer  Is  explicit,  and  aven  tbe 
knowledge  of  the  snretyablp  on  the  part  of 
the  plaintiff  when  the  forbearance  was  giv- 
en. A  defect  In  a  Judgment  Is,  It  is  true,  an 
error  in  the  record  proper,  and  may  be  tak- 
en advantage  of  upon  Inspection  of  the  rec- 
ord; but  such  judgment  must  be  construed 
In  reference  to  the  pleadings,  OTtdence,  and 
charge,  and  not  with  regard  to  the  Issues 
■olety,  and,  so  construed,  there  ^^pears  do 
error. 

cm  N.  a  M)   

TATLOB  T.  HUNT  et  sL 

Supreme  Gout  of  North  G&rolina.    Bfarch  81, 

laee.) 

Pabw  Btidssos  —  Statotb  or  LiinTATioxi  — 
PBOor  or  Aqbnot. 

1.  A  contemponuieous  parol  Bgreemeut  Is 
tBsdmlBdlde  to  avoid  a  written  lease,  for  fBilnra 
to  indulge  a  debt  thereby  secnred. 

2.  where  property  is  coDveyed  aa  aecurity 
for  ah  existiDE  debt,  the  debt  mar  be  enforced 
to  the  extent  of  the  aecnrity,  though,  at  the  time 
of  the  conveyance  of  the  Hecnrity,  it  was  barred 
by  the  statute  of  hmitationB. 

3.  Aq  agency  caunot  be  proved  by  decia ra- 
tions of  the  alle^  agent. 

Appeal  from  superior  court,  Tance  coun^; 
Coble.  Judge. 

Action  by  J.  H.  Taylor,  trustee,  against  J. 
H.  B.  Himt  and  another,  to  secure  the  ap- 
plication of  the  rents  of  certain  land  to  the 
payment  of  debts  secured  by  the  lease. 
There  was  a  Judgment  for  defendants,  and 
plaintiff  appeals.  Error. 

T.  T.  Hicks,  W.  B.  Ettiaw,  and  B.  O.  Bur- 
ton, for  appellant  MacRae  &  Day  and  Argo 
&  Snow,  for  appellees. 

CliARK,  J.  The  principal  iMlnt  at  issue 
in  tills  case  Is  discussed  and  settled  in  Mof- 
fltt  v;  Manesa,  102  N.  C.  457,  9  S.  E.  399. 
The  defense  set  up  is  an  attempt  to  contra- 
dict and  vary  the  terms  of  a  written  contract 
of  lease,  by  showing  a  contemporaneous  pa- 
rol agreement  that  a  certain  debt  therein  se- 
cured should  be  indulged,  and  that  If  It 
was  not  the  lease  was  null  and  void.  Such 
verbal  agreement,  if  made,  might  be  a  de- 
fense to  an  independent  action  to  collect  the 
debt  but  would  not  nullify  the  lease.  There 
is  no  allegation  ttiat  such  stipulation  was  left 
out  of  the  lease  by  fraud,  mutual  mistake,  or 
accident  and  no  prayer  to  reform  tbe  instru- 
ment on  such  ground.  While  It  Is  true  that 
where  s  contract  Is  not  required  to  be  In 
writing,  it  the  entire  contract  Is  not  reduced 
to  writing,  the  other  part  may  be  proven  by 


pand  (NIssen  v.  HInUie  Ool,  104  N.  C  309, 
10  S.  E.  512);  this  has  never  been  permitted 
to  nullify  tba  settled  rule  that  such  oral  evi- 
dence must  not  contradict  or  vary  the  part 
that  Is  In  writing-  If  the  defendants  in  the 
tweseut  case  ate  merely  seeking  to  show  that 
It  was  agreed  by  parol  that  If  a  certain  debt 
secured  by  the  lease  was  to  be  hidulged,  and 
that  it  tias  not  been,  this  does  not  aa  they 
insist  nullify  the  lease,  but  was  a  defense  to 
have  been  used  against  tbe  action  brought 
on  the  debt  If  tbe  defendants  are  seeking 
to  show  a  vei  bal  agreement  that  if  the  debt 
was  not  Indulged,  the  lease  was  to  be  void 
and  ineffectual,  this  would  be  to  contradict 
a  written  agreement  by  a  parol  defense^ 
The  flrst  two  Issues,  therefore,  were  Improp- 
erly submitted.  Parker  v.  Morrell,  88  N.  a 
232,  3  S.  B.  511,  and  cases  cited;  MarUn  v. 
McNeely,  101  N.  a  634,  8  S.  B.  231;  Bank 
V.  McElwee,  104  N.  a  80S,  10  a  B.  295. 

The  next  two  Issues  were  immaterial,  for, 
as  those  debts  were- secured  by  the  lease,  it 
could  make  no  dlffermce  whether  or  not  at 
the  date  of  the  lease,  tbe  d^endants  might 
liave  successfully  pleaded  the  statute  of  lim- 
itation If  action  had  been  brought  If  they 
were  theil  barred,  that  did  not  prevent  an 
honest  debtor  from  securing  them,  and,  In- 
deed, such  security  Is  a  new  promise  (Code, 
I  172),  at  least  to  the  extent  of  the  property 
conveyed.  Besides,  the  security,  when  not 
barred,  Is  enforceable,  though  action  on  the 
debt  is  barred  Capehart  v.  Dettrick,  01  N. 
C.  344;  Long  v.  Miller,  93  N.  C.  227;  Ar- 
rington  v.  Rowland,  97  N.  C.  127,  1  S.  B. 
555;  Overman  v.  Jackson,  104  N.  C.  4,  10 
S.  E.  87;  Jenkins  v.  Wilkinson,  113  N.  C.  536, 
18  S.  B.  696. 

Tbe  fifth  and  last  Issue  is  Immaterial  at 
present  ss  the  debts  secured  have  not  been 
paid.  When  that  has  been  done,  if  the 
promise  to  reconvey  is  not  executed  after  de- 
mand made,  action  can  then  be  brought  to 
prove  the  promise,  and  secure  specific  per- 
formance. The  court  will  not  now  antici- 
pate questions  which  may  arise  in  that  ac- 
Uon. 

This  disposes  of  tbe  first  six  exceptions, 
and  It  is  not  necessary  to  consider  tbe  others. 
It  may  be  said,  however,  in  reference  to  the 
seventh,  eighth,  and  tenth  exceptions,  that 
an  agency  cannot  be  proven  by  the  declara- 
tions of  the  alleged  agent.  Francis  v.  Ed- 
wards, 77  N.  C.  271;  Gilbert  v.  James,  88 
N.  C.  244;  Williams  v.  Williamson,  28  N. 
O.  281;  Grandy  v.  Ferebee,  68  N.  O.  350; 
Johnson  v.  Prairie,  91  N.  O.  150.  The  mere 
fact  that  J.  H.  Taylor  was  made  trustee  by 
the  terms  of  the  lease  to  collect  rents  for  the 
creditors  named,  and  apply  the  same  to  tbelr 
debts,  did  not  make  him  the  agent  of  the  cred- 
itors to  bind  them  by  oral  declarations  made 
at  the  time;  and  It  was  erroneous  to  admit 
such  declarations  to  prove  that  be  was  at 
that  time  acting  as  their  agent  Agency 
must  be  proved  aliunde  the  declarations  at 
the  alleged  agent  Error. 
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(lis  N.  C.  601) 

WHiTKHBAD  t.  HALE. 
(Snpreme  Court  of  Nortb  Carolina.    March  31, 

189a) 

MoBTOiOES— Rbcbitbks— Nbwspapbb  Fllki. 

1.  An  order  denying  the  appointment  of  a 
receiver  for  mortgaged  proper^  pending  fore- 
closure proceedings  neod  not  find  the  facta  ape- 
citicully,  unless  the  losing  party  has  regliested  it 

2.  A  receiver  will  not  he  appointed  for  a 
newspaper  plant  pending  the  foreclosure  of  a 
mortgage  od  it,  simply  because  the  mortgagor  is 
insolvent,  when  it  appears  that  the  security  ia 
uot  being  impaired,  but  is  increasing  in  worth, 
that  whether  any  amount  is  due  !■  controverted, 
and  that  the  appointment  of  a  receiver  would  ab- 
Bolutely  deatror  the  value  of  the  security  as  a 
newspaper 

Appeal  from  niperior  court,  Cumberland' 
county;  Norwood,  Judge. 

Action  by  Z.  W.  Whitehead  against  B.  J. 
Hale  to  foreclose  a  mortgage  on  a  newspa- 
per plant.  From  a  Judgment  denying  the 
appointment  of  a  receiver  pendente  lite, 
plaintiff  appeals.  Affirmed. 

N.  A.  Sinclair  and  W.  E!.  Mnrchlson,  for  ap- 
pellant.  N.  W.  Bay,  for  appellee. 

CLARK,  3.  Thia  action  U  brought  for  the 
foreclosure  of  a  mortgage  upon  a  newspa- 
per, together  with  its  press,  type,  subscrip- 
tion list,  etc.,  inclading  its  good  will.  The 
defendant,  while  admitting  that  the  mort- 
gage had  been  executed,  denies  that  there  Is 
any  balance  due  on  the  same,  and  alleges,  on 
the  contrary,  that  the  plaintiff  is  indebted 
to  him,  and  asks  for  an  account  and  a  can- 
cellation of  the  mortgage.  Under  these  cir- 
cumstance, the  court  not  only  would  not  de- 
cree a  foreclosure  till  the  balance  due.  If 
any,  was  ascertained,  but  would  enjoin  any 
attempt  to  sell  under  a  power  of  sale  in  the 
mortgage  until  the  account  had  1>een  stated. 
Pumell  T.  Vaughan,  77  N.  0.  268;  Prltchard 
T.  Sanderson,  84  N.  O.  299;  Pender  v.  Pitt- 
man,  Id.  372,  But  the  plaintiff  goes  further, 
and  asks  that  the  property  be  taken  out  of 
the  control  of  the  defendant,  pending  the 
litigation,  by  placing  it  in  tlie  hands  of  a 
receiver.  Inasmuch  as  the  answer  of  the 
defendant,  if  true,  negatives  any  lien  or  in- 
terest of  the  plaintiff  as  to  the  property,  this 
would  be  a  strong  measure  to  grant  the 
plaintiff,  as  he  offers  no  Indemnity  (as  be 
would  have  done  had  he  proceeded  by  claim 
and  delivery)  for  the  damage  which  might 
be  done  the  defendant  If  the  plalntifTs  claim 
should  prove  unfounded.  To  grant  such  mo- 
tion without  due  caution  might  put  It  In  the 
power  of  an  Irresponsible  or  reckless  mort- 
gagee to  ruin  a  mortgagor's  business,  though 
no  balance  Is  due  on  the  mortgage.  Wheth- 
er a  receiver  shall  be  appointed  in  any  case 
Is  left,  therefore,  largely  to  the  sound  Judg- 
ment of  the  presiding  Judge,  who  will  take 
Into  consideration  all  the  circumstances,  in- 
cluding the  nature  of  the  property,  and  Its 
likelihood  to  be  destroyed  or  spirited  away 
during  the  litigation,  and  the  probability,  on 
the  other  hand,  of  its  value  being  seriously 


Impaired  by  Its  being  placed  in  the  hands 
of  a  receiver,  as  would  be  particularly  the 
case  with  a  newspaper,  whose  value  so 
largely  depends  upon  its  good  wIU  and  the 
personal  characteristics  of  the  editor  and  the 
policy  he  pursues,  as  is  well  pointed  out  by 
Avery,-  J.,  In  Cowan  v.  Falrbrother  (at  this 
term)  24  S.  B.  212.  The  appointment  of,  or 
refusal  to  appoint,  a  receiver,  is,  like  every 
Judgment  below,  presumed  to  be  correct,  and 
the  burden  Is  on  the  appellant  to  show  error. 
The  Judge  in  this  class  of  coses  is  presumed 
to  have  found  the  facts  in  accordance  with 
the  contention  of  the  party  in  whose  favor 
he  decided  the  motion,  and  need  not  find  the 
facts  specifically  unless  the  losing  party  re- 
guests  him  to  do  so.  Millhiser  v.  Balsley, 
106  N.  C.  433.  11  S.  B.  314;  Holden  v.  Pure- 
foy,  108  N.  a  163,  12  S.  B.  848;  Parker  v. 
McPhail,  112  N.  C.  602,  10  S.  B.  848;  Dels- 
field  V.  Construction  Co.,  115  N.  a  21,  2U  S. 
B.  107.  The  rule  Is  thus  clearly  stated  by 
Shepherd,  J.,  In  Holden  v.  Purefoy.  supra: 
"No  findings  of  fact  accompany  the  several 
affidavits,  nor  does  It  appear  that  the  appel- 
lant requested  that  such  findings  should  be 
made.  If  he  had  desired  the  ruling  of  this 
court  upon  any  particular  view  of  the  facts, 
he  should  have  asked  for  a  finding  of  the 
same;  but,  as  he  failed  to  do  so,  we  must 
assume,  in  the  absence  of  any  specific  excep- 
tion, that  his  objection  is  based  on  the' 
ground  that,  taking  as  true  that  view  of  the 
testimony  most  favorable  to  the  appellee, 
the  latter,  as  a  matter  of  law,  would  not  be 
entitled  to  relief."  This  Is  a  reasonable  rule, 
and  has  been  so  held  by  repeated  decisions, 
several  of  which  are  above  cited.  This  rul- 
ing does  not  apply  to  injunction  proceedings, 
which  stand  on  a  different  footing. 

In  the  present  case  there  was  no  request 
by  the  appellant  that  the  Judge  should  find 
the  facts,  and  we  must  take  them  to  be  as 
set  out  In  the  affidavits  filed  by  the  appel- 
lee. On  turning  to  the  affidavits,  we  find  It 
testified  by  the  defendant,  and  not  denied  by 
the  plaintiff,  that  to  appoint  a  receiver 
"wopld  be  positively  to  destroy  absolutely 
its  value,  and  render  the  property  In  con- 
troversy In  this  action  worthless  as  a  news- 
paper." Owing  to  the  peculiar  nature  of 
this  species  of  property,  and  the  Important 
part  its  good  will  and  the  capacity  and  poli- 
cy of  the  editor,  especially  if  a  man  of  talent 
and  popularity  and  of  strong  Individuality, 
have  in  giving  it  value,  it  can  be  readily  seen 
that  appointing  a  receiver  to  take  charge  of 
the  paper,  with  power  to  change  the  editor 
or  control  its  i>olicy,  might,  and  In  many 
cases  would,  destroy  all  Its  value  beyond  the 
slight  value  attached  to  the  possibly  well- 
worn  type  and  press.  To  appoint  a  receiver 
even  of  realty,  or  of  a  railroad,  or  the  like, 
Is  to  be  done  with  cantlon  (Lumber  Co.  v. 
Wallace,  93  N.  C.  22),  though  in  such  cases 
the  value  does  not,  as  is  the  case  with  a 
newspaper,  depend  upon  the  popularity  of 
the  owner  or  manager  and  the  good  will. 
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wUch  is  K>  larsely  personal  to  Unt  The  al- 
l^tioii  that  to  appoint  a  recetTer  would  be 
to  destroy  the  property  absolutely  as  a  Dews- 
paper  <1.  aU  the  property  beyond  the  slight 
Tslne  of  the  worn  type  and  press,  etc.),  not 
belnc  denied,  must  be  taken  as  true.  Why, 
then,  appoint  a  recelTer,  when  to  do  so  <!ould 
not  benefit  ,the  plaintiff,  even  if  his  conten* 
tion  Is  right,  and  would  t>e  an  Irreparable 
wrong  to  the  defendant  if  his  contention  that 
the  plaintiff  Is  in  fact  Indebted  to  him  t>e 
true?  As  a  ground  for  relief,  the  plaintiff, 
who  makes  his  affidarlt  In  Washington  city, 
alleges  on  Information  that  the  property  is 
depreciatliig  in  the  hands  of  the  defendant 
Thle,  if  true,  would  not  be  as  hurtful  as  the 
utter  destmctlw  of  the  newspaper  property 
by  the  appointment  of  a  receiTer,  which  the 
plaintiff  does  not  deny.  The  defendant, 
howerer.  In  his  affidavit,  denies  that  the 
property  has  depreciated,  but,  on  the  contra- 
ry, avera  that  It  baa  doubled  In  ralue,  and  is 
steadily  appreciating  in  his  hands.  This, 
we  take  It,  means  not  only  additions  to  the 
sntMwriptlon  list,  adverdsing  patnniage,  and 
good  will,  but,  from  the  nature  of  a  newspa- 
per office,  the  constant  substitution  of  new 
type  for  the  old,  which  from  time  to  time 
becomes  worn  out  and  useless.  The  Judge 
Mow  might  have  considered  that  tlie  plain- 
tiff, a  nonresldmt,  was  swearing  upon  hear- 
say '^(Kmatlon  and  belief,"  as  lie  states, 
and  that  the  defendant  was  testifying  to 
facts  wltnin  his  daily  and  direct  knowledge. 
But,  however  that  may  have  t>een,  we  must 
conclnde,  upon  the  authorities  above  cited, 
that  the  court  below,  in  the  absence  of  a  re- 
quest to  find  the  facts,  found  this  and  all 
other  controverted  points  in  favor  of  the  ap- 
pellee, and  we  are  bound  by  such  finding. 
It  is  tnM  that  the  plaintiff  aUeged  that  the 
defeiuiant  was  insolvent,  and  this  the  de- 
fendant admitted;  but  there  is  no  allegatiini 
that  the  defendant  intends  to  run  off  with  or 
conceal  or  destroy  the  property,  and  the 
only  jKMclbK;  bearing  which  the  allegation  ot 
insolvency  coold  have  la  In  connection  with 
the  other  allegation  (which  Is  found  against 
the  idalntifl),  that  tlie  property  is  depreda^ 
iag,  and  tbns  the  security  Is  beliMC  Impaired. 
The  allegation  of  the  defendant's  insolvency 
and  povforty,  taken  alone,  Is  not  sufficient 
ground  to  take  the  property  out  of  bis  hands, 
whicli  he  avers  la  his  own,  free  from  any 
legal  dalm  of  tiie  plaintlfl;  especiaUy  when 
the  effect  of  the  Judge's  mling  is,  as  we  have 
seen,  that  the  securi^  Is  not  being  impaired, 
bat  in  truth  has  doubled  In  v^ue,  and  is 
steadily  increasing  in  worth,  and  that.  In 
fact,  to  appoint  the  recelvm  wonld  be  real- 
ly to  deatroy  the  chief  valne  of  the  prop- 
txtj.  Upom  a  pK^>er  state  of  facts,  a  recelv- 
«  can  be  appointed  of  a  newspaper  as  well 
as  of  other  property;  but,  upon  the  peculiar 
state  of  Caets  found  in  this  case,  to  iq^point 
a  receiver  wonld  be  a  great  injury  to  the 
defwdan^  and  no  benefit  to  the  jflBiatltt; 
and  the  Judge  below  properly  left  the  prop- 


erty In  the  hands  of  the  defendant  until  a 
Jury  could  pass  uiKin  the  controverted  issue 
of  fact  whether  the  plaintiff  has  any  snm 
doe  him  for  which  he  can  ask  a  deans  <rf 
foredosnrew   No  wm. 


<us  N.  a  NO 

OBAVBM  v.  BUSSBIX. 

(Supreme  Oourt  of  North  Oan^bia.    Mardi  SI, 
1896J 

FLBADiaO— AUBIWMIST— PaiKOIPAL  ABTt  AOSn 

— DeouBATiosa  or  Asbkt. 
1.  Where,  In  an  action  to  recover  ponesijon 
of  personal  property,  the  evidence  dlsdoaee  that 
at  the  commencement  of  the  actioo  defendant 
was  not  in  possession,  having  sold  It  Immediate- 
ly after  plaintiff's  demand,  an  amendment  of 
vxe  complaint  so  as  to  charge  a  conversion  Is 
properly  allowed. 

■  2.  Declarations  of  an  agent  in  regard  to  a 
timnsaction  Btttx  the  tenninatkm  of  tus  sgener 
are  inadnJisible  against  hii  principal. 

Appeal  from  superktr  court,  Uom  county; 
Greene,  Judge. 

Action  by  J.  W.  Craven,  administratM:, 
against  W.  S.  BusselL  There  was  a  Judgment 
for  def^tdant,  and  plaintiff  m^ealK  Be- 
versed. 

DoTiglass  &  Sp^ce,  for  appellant  W.  B.  . 
Unrchison  and  N.  A.  Sinclair,  for  appellee. 

MONTQOMBBY,  J.  This  action  was  orig- 
inally commenced  for  the  recovery  of  certain 
personal  property  which  the  plaintiff  alleged 
the  defendant  unlawfnll}  withheld  from  him. 
In  the  course  of  the  trial  it  was  devek^wd 
that  the  defendant  was  not  in  the  possession 
of  the  property  when  the  action  was  com- 
menced, he  having,  after  demand  upon  him. 
and  before  the  action  was  brought  sold  the 
same,  and  conv^ted  the  proceeds  to  his  own 
use.  Upon  this  cfmdition  of  things  the  court 
allowed  the  plaintiff's  motion  to  amend  bis 
complaint  so  as  to  charge  a  CMiverslon  of  the 
property  by  the  defendant  Tbe  defendant 
etcepted.  There  is  no  foVce  In  the  exception. 
Tha  proof  requisite  to  make  out  the  case  after 
the  amendment  was  exactly  the  proof  re- 
quired to  make  out  the  case  under  the  orf^nal 
complaint  except  as  to  that  concerning  the 
itale  of  the  personal  property;  and  that  is  no 
material  variance.  The  scope  of  the  action 
was  not  changed,  and  there  is  no  inconsist- 
ency between  the  action  as  amended  and  the 
actton  as  wiginally  constltnted.  The  defend- 
ant could  not  have  been  prejudiced  by  the 
amradment  Oarp«iter  v.  HuftSteller,  87  N. 
a  278;  Bly  v.  Early,  94  N.  a  1.  The  de- 
fendant BuBsell,  a  witness  for  hlnndf,  was 
allowed  to  testify,  against  the  objection  of 
the  plaintiff,  that  the  aforetime  agent  of  the 
xOslntlff's  Intestate,  Icmg  aftw  his  agency  had  * 
ceased,  had  told  the  witness  that  a  part  of 
the  alleged  debt  due  to  the  plamtirs  intes- 
tate by  Qloaaon  for  advances  to  make  the 
crop  of  1801  was  not  for  each  consideration, 
bnt  for  the  pnrebase  (tf  a  mule  by  Oloeson  In 
1880.   This  testimony  was  deariy  incompe- 
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tent,  and  ought  not  to  have  been  received. 
"What  an  agent  Bays  in  the  course  of  doing 
an  act  in  the  scope  of  hiB  agency,  characteriz- 
ing or  qualifying  the  act,  Is  admissible  as  a 
part  of  the  res  gestie.  But  if  his  right  to  act 
in  the  particular  matter  in  question  lias 
ceased,  his  declarations  are  mere  hearsay, 
>rhtch  do  not  aCFect  the  principal."  Smith  v. 
Railroad  Co..  68  N.  C.  107.  This  has  been 
approved  in  Branch  v.  Railroad  Co.,  88  N.  O. 
S73,  and  in  Southerlaod  v.  Railroad  Cki.,  106 
N.  0. 100,  11  S.  B.  189.  There  la  error  in  the 
proceedings  of  the  court  below  as  pointed 
out,  and  the  idalntlff  Is  entitled  to  a  new  trlaL 


(iu  N.  c.  «ZS) 

WOODCOCK  T.  BOSTIC  et  aL 

Appeal  of  OAT. 

(Snpreme  Court  oi  North  OatoUno.    Mardi  81, 
1896.) 

AOTIOH  — PaRTIM  XOT  PbITT  to  ConTBAOT  — Ab- 

BioifMBMT  or  WarmiT  AeaBsicBiiT. 

1.  A  third  person  cannot  sue  at  law  on  a 
promise  to  whicQ  he  was  not  privy,  though  it 
was  made  tor  hia  benefit. 

2.  While  a  promise  by  the  grantee  of  a  mort- 
gagor to  pay  the  mortgage  debt  can  be  enforced 
In  equity  by  oue  to  whom  the  mortgas^ee  has  as- 
signed the  debt,  on  the  principle  of  equitable  sub- 
rogation, the  ABsigoee  cannot  enforce  such  prom- 
ise in  his  own  right  in  an  action  of  assumpsit 
against  the  pronusor  without  any  prayer  for 
equitable  relief,  or  stating  any  element  of  equity 
in  his  complaint 

3.  S.  gave  his  bond  snd  mortgage  for  the 
purchase  price  of  land,  and  sold  the  property  to 
defendant,  who  agreed  with  8.  and  the  mort- 
gagee, Id  writing,  to  pay  the  mortgage  debt, 
which  had  meanwhile  been  tzansferred  for  Tslue 
to  plaintiff.  Held,  that  such  agreement  was  not 
asalgnable. 

Appeal  from  superior  court.  Buncombe  coun- 
ty; Graham,  Judge. 

Assumpsit  by  Julia  B.  Woodcock  against  J. 
B.  Boatic  and  others.  Defendant  J.  M.  Ray 
demurred  to  the  complaint,  and  from  an  or- 
der overruling  hla  demurrer  ajn^eala.  B«- 
versed. 

F.  A.  Sondley,  for  aroeUant  femes  ft  Bar- 
nard, for  appdlecB. 

MONTOOMBRT,  J.  On  the  2d  of  Angnat, 
188(^  J.  B.  BoBtlc  canveyed  to  D.  D.  Buttle  a 
tract  of  land  for  the  price  of  $5,500,  Buttle  at 
ttie  same  time  execadns  hla  bond  for  tbe 
purchase  money,  and  securing  the  same  by  a 
deed  of  trust  upon  the  land.  Bostic  assigned 
the  bond  to  the  plalntlft  Julia  B.  Woodcock 
tar  vaine.  Afterwards  tbe  defendant  Ray 
betame  the  purchaser  of  tbe  land  bom  But* 
tie  or  bis  grantee,  and  entered  Into  a  writ- 
ten ^[reement  with  Beetle  and  Buttle,  In 
which  he.  after  redtlng  tbe  Indebtedness  of 
Bostic  and  Snttle  to  the  plalntlfC,  and  declar- 
ing that  It  waa  secured  by  a  deed  of  tnut 
upon  the  land,  which  be  had  bought  subject 
to  the  same,  assumed  and  agreed  wltb  Bostic 
and  Buttle  to  pay  tin  aforesaid  debt  of  Julia 
B.  Woodcock,  and  also  to  protect  and  Bare 
Bostic  and  Buttle  from  any  and  all  UaMlIty 


by  reason  of  or  from  the  same.  Bostic  and 
Suttle  assigned  and  transferred  this  assump- 
tion and  guaranty  to  the  plalntlO.  This  ac- 
tion was  commenced  by  the  plaintiff  against 
the  defendant  upon  Us  assumption  and  guar- 
anty. It  Is  in  form  an  action  ex  contracto. 
The  bond  6^  Suttle  to  Bostic,  which  Bostic 
assigned  to  the  plaintlCT,  is  only  mentioned  In 
the  complaint  as  a  recital  to  explain  what 
was  the  exact  amount  of  defendant's  aasump- 
tlon,  and  that  the^debt  was  still  due.  The 
trustee  named  in  the  deed  which  secured  the 
bond  is  not  a  party  to  the  action,  nor  is  there 
any  prayer  for  a  foreclosure  of  the  trust  and 
for  a  personal  Judgment  against  the  defradant 
Ray  for  any  deficiency.  Neither  is  there  ai^ 
equitable  subrogation  Invoked,  by  which  tbe 
assumption  of  the  defendant  might  be  sub> 
Jected  to  the  satisfaction  of  the  bond.  This 
action  is  under  the  old  form  of  assumpdt,  and 
Is  against  tbe  defendant  on  his  promise  made 
to  Bostic  and  Suttle  under  their  aaslgnment 
of  the  same  to  tbe  plaintiff.  The  plaintiff  In- 
sists that  she  can  recover  both  on  the  assign- 
ment of  Bostic  and  Suttle  to  her  of  the  de- 
fendant's assumption  and  on  the  broad  ground 
that  the  defendant  la  liable  to  her  directly, 
even  If  the  assignment  of  the  assumption  of 
the  defendant  had  not  been  made  to  ber  by 
Bostic  and  Suttle,  because  of  the  promise 
made  by  tbe  defendant  to  Bostic  and  Snttle 
to  pay  her  debt  We  will  discuss  the  last 
proposition  first  Tbe  proportion  is  that  at 
law  a  third  person  may  maintain  an  aetKm 
upon  the  promise  of  one  person  to  another 
for  the  advantage  and  benefit  of  the  third. 
There  Is  ccHiflict  of  Judicial  oplniiw  on  tbe 
question.  The  -affirmative  la  held  In  many  of 
the  states,  Including  New  fork.  Burr 
Beers,  24  N.  Y.  178.  In  others  of  the  sUtes, 
Including  North  Carolina,  the  contrary  Is  held. 
Peacock  v.  WlUlams.  98  N.  C.  324,  4  S.  B.  600; 
Morehead  v.  Wrlston,  73  N.  a  388.  But  the 
plaintiff  Insists  further  that  Suttle  ought  to 
be  considered  a  mortgagor,  and  the  defendant 
Bay  a  vendee,  who  has  purchased  and  agreed 
to  pay  the  mortgage  debt  to  Bostic,  the  lattef- 
to  be  considered  a  mortgagee,  and  that  be- 
tween i3iem  Bostic  has  become  the  surety  and 
Ray  tbe  principal  debtor,  and  that  ttu  plain- 
tiff stands  in  the  shoes  of  Bostic  by  virtne  of 
his  assignment  of  his  bond  to  ber,  and  that, 
therefore^  she  ought  to  be  subrogated  to  the 
righte  of  Bostle,  and  hftve  tbe  assumption  of 
Ray  subjected  to  the  paymmt  of  the  plain- 
tiff's debt  This  Is  a  sound  principle  of  equi- 
ty. In  New  Jersey  and  Massachusetts  It  has 
been  held  that  the  liability  of  the  grantee  of 
a  mortgagOT  who  has  promised  and  assumed 
to  pay  the  mortgage  debt  can  be  enforced  In 
eqidty  by  the  mortgagee  or  his  assignee  by 
the  at^llcatlm  of  the  principle  of  equitable 
subrogation.  Baydm  v.  Snow,  14  Fed.  10; 
In.  the  case  of  Keller  r.  Adtford,  133  U.  S. 
610,  10  Sup.  Ot  484,  tbe  same  principle  Is  de- 
clared, and  Mr.  Justice  Gray,  who  ddtvered 
the  opinion,  quoted  with  approval  from  Grow- 
eU  V.  St  Barnabas  Hospital  (N.  J.  Brr.  & 
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App.)  27  N.  J.  Bq.  650,  as  foUows:  "The 
right  of  a  mortgagee  to  oiforce  payment  of 
the  mortgage  debt,  either  In  whole  or  ia  part, 
against  the  grantee  of  the  mortgagor,  does 
not  rest  upon  any  contract  of  the  grantee 
with  him,  or  with  the  mortgagor  for  his  bene- 
fit" The  pnichaser  ot  land  subject  to  mort- 
gage, who  assumes  and  agrees  to  pay  the 
mortgage  debt,  becomes,  as  between  himself 
and  hts  vendor,  the  principal  debtor,  and  the 
liability  of  the  vendor  as  between  the  parties 
Is  that  of  sorety.  In  equity,  a  creditor  may 
have  the  ben^t  of  all  collateral  obligations 
for  the  payment  of  the  debt  which  a  person 
standing  tn  the  reUtion  of  a  surety  for  oth- 
ers holds  for  his  Indemnity.  It  is  In  the  ap- 
plication of  this  prlndple  that  decrees  for  de- 
fldency  in  foredosnre  snits  have  been  made 
against  snbsequent  purchasers  who  have  as- 
sumed the  payment  of  the  mortgage  debt,  and 
thereby  become  principal  debtors  as  between 
tbemselveB  and  their  grantors.  But  the  plain- 
tiff here  has  not  bronght  her  action  in  this 
Conn  and  with  this  end  in  view.  Her  action 
Is  not  for  eqnltable  subrogation  to  get  the 
Deneflt  of  a  secuilty  held  by  her  debtor.  Bos- 
tic.  She  alleges.  In  her  complaint  that  she 
owna  the  assumption  and  promise  made  by 
Bay  to  Bdstlc  and  Suttle,  and  seeks  to  enforce 
It  against  Ray  in  her  own  right  at  law,  wlth- 
oat  any  prayer  for  equitable  relief,  or  stating 
any  dement  of  equity  in  her  comi^alnt.  She 
cannot,  tiwrefore,  have  eqnltable  rdl^,  be- 
cause she  has  prayed  for  none. 

We  will  now  take  up  a^d  discuss  the  propo- 
Bitloo  of  the  plaintiff  that  she  can  recover 
upon  the  assignment  of  the  assumption  and 
guaranty  of  the  defendant  made  to  Bostlc  and 
Snttle,  and  by  them  transferred  to  lier.  The 
question  for  dedslon,  then,  is,  Is  the  assump- 
tion and  guaranty  assignable?  If  it  Is,  then 
the  plaintiff  can  maintain  her  action;  if  It  Is 
not,  she  must  fall.  Section  66,  Code  Civ. 
Proc.,  which  is  section  177  of  the  Code,  with 
a  slight  alteration,  was  almost  a  literal  tran- 
script of  sections  Ul  and  112  of  the  New  Yorit 
Code  when  oar  Code  of  Civil  Procedure  was 
adopted.  Those  sections  of  the  New  York 
Code  produced  so  much  litigation,  and  involv- 
ed the  courts  In  so  great  perplexities  in  their 
attempts  to  arrive  at  some  uniformity  of  de- 
cision in  ctmstmlng  them,  that  the  legisla- 
ture of  that  state,  to  declare  with  some  degree 
of  certainty  what  things  might  be  the  sub- 
ject of  assignment,  repealed  them,  and  enact- 
ed In  their  place  (now  section  1910  of  the 
New  Xork  Code)  the  following  provision: 
"Any  claim  or  demand  can  be  transferred  ex- 
cept In  one  of  the  following  ca8e8-<l)  When 
It  iB  to  recow  damages  for  p^sonal  Injury 
or  for  a  breach  of  {Promise  to  many.  (2) 
When  It  Is  founded  on  a  grant  which  Is  made 
void  by  a  statute  of  the  state,  or  vjfon  a  claim 
to  or  Interest  in  real  property,  a  grant  of 
which  by  the  tmnsfer  would  be  void  by  such 
a  statnt&  (3)  VHiere  a  transfer  thereof  Is 
expressly  prohibited  by  a  statute  <a  the  state 
or  ctf  the  United  States,  or  would  contravene 


public  policy."  In  New  York  It  might  be 
that  undor  their  statute  an  agreement  and  as- 
sumption like  the  one  sued  on  in  this  action 
would  be  the  subject  of  assignment  But  in 
North  Carolina  we  have  no  such  statute. 
Section  177  of  the  Code  contains  the  law  Cy 
which  we  are  to  be  governed  In  arriving  at  a 
conclusion.  We  have  no  decisions  of  this 
court  upon  that  section  of  the  Code  bearing  di- 
rectly on  the  particular  point  raised  in  this 
case,  nor  any  general  role  of  construction  of 
this  statute  by  which  we  might  be  aided  In 
our  InvestlgatlonB.  In  State  v.  Sousseau.  94 
N.  C.  355.  It  would  seem  that  something  like 
a  general  rule  had  been  laid  down,  but  Ashe, 
J.,  who  wrote  the  opinion  in  that  case,  was 
Inadvertent  to  the  change  which  had  been 
made  in  the  New  York  Code  by  the  repeal  of 
sections  111  and  112  thereof,  and  the  adoption 
of  section  1910,  which  we  have  quoted  In  full 
above,  in  tbelr  places,  and  quoted  section  1010 
In  full,  as  being  the  annotations  of  Mr.  Bliss 
upon  sections  111  and  112.  He  quoted  by, 
mistake  the  amended  law  of  New  York  in- 
stead of,  as  he  supposed,  the  construction 
which  Mr.  Bliss  put  upon  sections  111  and 
112,  which  had  been  repealed.  So  the  oplnltn 
In  that  case  does  not  aid  ns,  for  It  was  real- 
ly based  on  the  then  statutory  law  of  New 
York.  Upon  a  merely  cursory  examination 
Into  the  matter.  It  will  appear  that  many  in- 
consistencies and  incongruities  most  attend 
the  assignment  of  an  agreement  like  the  one 
before  us.  If  an  assignee  can  make  no  pos^ 
Bible  use  of  the  thing  assigned  to  him  the  as- 
signment Is  a  vain  thing.  If  the  courts  would 
not  and  could  not  entertain  a  suit  at  the 
hands  of  an  assignee  because  of  the  usdess- 
ness  to  him  in  any  event  of  the  thing  trans- 
ferred, how  can  It  be.  said  that  such  a  thing 
is  assignable?  The  law  could  not.  say  that  a 
matter,  even  though  based  on  contract  could 
be  assigned  If  it  could  not  jwsslbly  be  of  use 
to  the  assignee.  The  law  means,  when  It 
says  that  a  thing  is  assignable,  that  the  bb- 
slgnment  carries  with  it  tights  of  property, 
and  that  those  rights  can  be  enforced  in  the 
courts.  It  would  seem  to  be  dear,  too,  that 
a  thing,  to  be  assignable,  most  be  the  snbjeet 
of  assignment  generally,  to  evory  one.  and  not 
be  confined  In  Its  application  to  partlcuJar 
persons.  It  cannot  be  that  the  same  subject- 
matter  ot  assignment  can  be  assigned  to  one 
person  and  not  to  another  perstm.  It  Is  dif- 
ficult to  understand  how  the  subject  of  as- 
signment can  be  limited  In  its  transference  to 
particular  persons;  good  if  assigned  to  som^ 
persons,  and  of  no  avail  if  assigned  to  others. 
Now,  what  use  could  a  stranger  make  of  th< 
agreement  sued  on  Id  this  case  If  It  had  be^ 
assigned  to  him  Instead  of  to  the  plaintiff? 
Suppose  a  stranger  was  the  owner  assign- 
ment of  this  agreemoit.  and  bad  brought 
suit  upon  it  what  woold  Ids  comidaint  be,  and 
what  kind  of  a  Jndgmoit  wonld  he  pray  for? 
The  complaint  wonld  have  to  stato  that  the 
defendant  had  prtonised  to  pay  a  note  due. 
not  to  himself,  but  to  Mrs.  W.,  and  that  he 
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was  the  owner  by  assignment  from  Boetic 
and  Suttle  of  the  defendant's  promise  to  do 
80.  He  coold  not  demand  Judgment  that  the 
money  be  paid  to  him,  becanse  his  complaint 
stated  that  it  was  dne  to  Mrs.  W.  He  could 
not  adfc  tiiat  the  money  be  paid  to  Mrs.  W., 
for  he  could  not  prosecute  an  action  in  her 
name,  nor  hare  any  Judgment  [oonoimced  for 
or  a^nst  her  in  a  milt  where  she  was  not 
a  party.  In  truth  the  court  could  give  no 
Judgment  So,  lootdng  at  the  matter  in  aH 
its  bearings,  we  are  constrained  to  say  that 
the  aasamption  and  promise  sued  on  in  this 
action  is  entirely  personal  to  Bostic  and  Sut- 
He;  with  whom  It  was  made,  and  Is  not  as- 
Bli^ble,  ^thoagta  It  would  pass  to  the  per- 
sonal representatlTe  ct  Bostic  in  case  of  his 
death,  and  that  the  pialntifT  oinnot  maintain 
this  action  upon  it  His  tumor  erred  In  over^ 
ruling  ^  demurrer  of  the  defendant  Error. 


(US  N.  0.  ta) 

BEAR  T.  HABKISS. 
CSmrane  Court  of  North  Caniluuu    March  31* 

TB88PA8S— EtidBSCB— DKVBII8B. 

1.  One  who  purchased  the  cargo  of  a  schoon- 
er fasteoed  to  a  wharf,  with  right  to  enter  the 
boat  within  30  days  lo  remove  the  cargo,  and 
during  that  time  removed  the  boat,  without  the 
owner^B  permluion.  to  a  place  more  convenient 
for  unloading,  was  liable  in  trespass  for  dam- 
ages to  It  from  storm  while  away  from  the 
wharf. 

2.  The  possibility  that  the  boat  was  injured 
no  moie  than  It  might  have  been  had  it  been  at 
the  wharf  is  no  defense. 

Appeal  from  superior  court,  New  Hanover 
county;  Hoke,  Judge. 

Action  by  Samuel  Bear,  Jr.,  against  W.  H. 
Harrlss,  for  damages  to  a  schooner.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

D.  U  Russell  and  EL  K.  Bryan,  for  amti- 
lant   George  Boontree,  for  appellee. 

FAIRGLOrnBE,  a  7.  The  cargo  Of  the 
schoouOT  in  question  sold  at  public  sale, 
and  the  terms  w«e  that  the  purchaser  was 
to  hare  30  days  to  remove  it,  and  there  were 
no  other  terms.  The  schooner,  then  tut  to 
the  wharf  In  Wilmington,  was  sold  to  the 
plaintiff,  subject  to  the  terms  of  the  sale  of 
the  cargo.  The  defendant,  purchaser  of  tbo 
cargo,  without  ^utifTs  permisdon.  removed 
the  schooner  one  or  two  miles  down  the 
river,  for  the  purpose  of  unloading,  and  she 
was  caught  in  a  storm,  and  damaged.  De- 
fendant Insists  that  by  the  terms  of  the  sale, 
he  had  the  implied  tight  to  remove  the  boat 
to  a  more  convenient  place  tor  unloading; 
and  his  honor  told  the  Jury,  if  they  believed 
that  he  r^oved  the  boat  tor  such  purpose 
without  plaintiff's  permlsplon,  he  was  liable 
for  the  damages.  In  this  we  see  no  cffror. 
The  right  to  enter  the  boat  at  the  wharf 
within  80  days,  and  r^nove  the  cargo,  was 
not  sn  implied  license  to  remove  the  schooner 


to  another  place  for  convenience  and  unload. 
It  was  not  a  necessity,  but  was  the  abuse 
of  a  legal  llcmse,  and  made  the  defendant  a 
trespasser  ab  Inltia 

The  argument  was  made  that  if  the  schoon- 
er had  remained  at  the  wharf,  the  damage 
would  have  been  as  great  or  greater  by  rea- 
son of  the  storm.  Non  constat  that  such 
would  have  been  the  result,  and  there  Is  no 
evidence  that  It  must  have  happened.  The 
defendant  cannot  qualify  his  wrong  in  that 
way,  and  Insist  on  the  possibility  of  a  loss 
if  he  had  not  exceeded  his  privilege.  Davis 
V.  Oitrrett  0  Bing.  716;  Gardner  v.  Bow- 
land,  2  Xred.  247.  In  the  latter  case,  the  de- 
fendant under  a  license  to  enter  the  plain- 
tiff's inclosed  lands  to  remove  some  com.  In- 
stead of  altering  at  the  ^te,  as  advised  to 
do  (for  his  own  convenience),  entered  at  an- 
other place,  by  polling  down  the  fence.  'Hiis 
was  held  to  be  Illegal,  as  It  was  unreasonable 
to  presume  a  more  extensive  license  than 
was  essential  to  the  enjoyment  of  what  Is 
expressly  granted.   No  error. 


(lU  N.  C  S76) 

PATAPSOO  GUANO  CO.  v.  BRYAN  &  CO. 

(Snpteme  Gonrt  of  North  OaroUna.    March  31, 

1806.) 

CoirsiBirCTioiT  or  Contkaot— Trost  Foav— Oot- 

Versior. 

A  contract  whereby  plaintifF  bpUs  to  de- 
fendants certain  goods,  to  be  paid  for  hj  de- 
fendants' notes, — the  latter  agreeing  to  deliver 
to  plaintiff  all  notes  tatien  by  tiwm  from  pur- 
chasers of  the  gooda  as  collateral  aecority  fur 
the  payment  of  defendants*  obligatloD,  with  the 
further  provision  that  all  of  saia  goods,  h«ether 
with  •the  proceeds  therefrom,  sball  be  held  in 
trust  by  defendants,— creates  not  merely  the  re- 
lation of  debtor  and  creditor  between  the  par- 
ties, but  makes  defendants  trustees  of  the  notes 
and  cash  derived  from  sales  of  the  goods,  and 
therefore  liable  In  damages  for  the  conversion 
thereof. 

Appeal  from  superior  court  Moore  county; 
Greene,  Judge. 

Action  by  the  Patapsco  Guano  Company 
against  Bryan  ft  Co.  for  conversion.  Judg- 
ment tor  defendants,  and  pisintiff  appeals. 
Reversed. 

The  contract  referred  to  in  the  opinion 
reads  as  fcdlows: 

"To  Messrs.  Bryan  A  Oa,  J«iesbon^  N.  C: 
We  have  this  day  sold  you  far  delivery  dur- 
ing the  ensuing  season,  to  be  shinied  or  oc^ 
dered  by  you  in  not  less  tlan  car-load  lota, 
with  the  privilege  of  as  much  more  as  may 
be  mutually  satisfactory,  the  following  fer> 
tillaers:  Tern  tons  Patapsco  gnano^  $23  per 
ton,  2,000  pounds,  in  bags;  —  tras  acid 
Idiosphate,  9  k  Ttie  above  to  be  deliv- 
ered t  a  b.  at  Joneeboro,  N.  0^  and  Is  to  be 
settled  tor  by  yonr  note  or  notes,  payable  to 
our  order,  to  be  given  at  any  time  we  may 
call  fbr  same  after  shipment  <rf  goods,  and 
made  payable  at  banking  office  of  8.  H.  Bu- 
chanan, Jonesboro,  N.  C,  and  to  mature  as 
tollows:  1st  and  Ifitfa  November,  and  ISth 
December,  1S81.  On  May  1st  nesc^  or  soon- 
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«  If  possible,  you  agree  to  dellTW-  to  QS,  or 
onr  order,  notes  of  planters  or  other  porctaas- 
ers  to  whom  yon  may  have  sold  tfaesO'  goods, 
for  the  gross  amoant  of  the  sales  of  the  same, 
to  be  by  us  as  collator  security  for  the 
payment  of  yoar  obligations  as  above  stated, 
and  all  of  said  goods,  as  also  all  proceeds 
therefrom,  are  to  be  held  in  tnist  by  you  for 
the  i»tyment  of  your  notes  to  us.  And,  far- 
ther, all  proceeds  of  said  goods,  as  collected, 
most  be  first  applied  to  the  payment  of  your 
notes,  whether  the  same  shall  bare  matured 
or  not.  It  is  hereby  mutually  agreed  and  un- 
derstood that  the  above  contract  is  made  sub- 
ject to  suspension  in  case  of  fire  or  other  un- 
avoidable accident  to  sellers*  work.  In  send- 
ing collaterals  to  the  company,  please  place 
a  nominal  value  of  twenty-five  dollars  on  each 
package,  and  express  same  to  our  office  at 
Baltimore.  The  same  will  be  returned  to  you 
In  ample  time  for  collection.  This  contract 
subject  to  the  approval  of  the  company.  The 
collateral  notes  provided  for  In  this  contract 
must  in  all  cases  be  deposited.  No  deviation 
from  this  contract  will  be  recognized  unless 
authorized  by  the  company  in  writing.  Goods 
not  to  be  shipped  out  till  ordered  Mesara 
Bryan  &  Co,  [Signed]  O.  R.  Carrlngton, 
for  Pstapsco  Qoano  Co." 

••Gentlemen:  Your  offer  is  hereby  accept- 
ed, upon  terms  and  conditions  stated  In  this 
contract  [Signed]  Bryan  &  Go.  Jonea- 
boro,  N.      February  17,  ISOL" 

DougliGS  &  Spence,  for  appellant  W  E. 
Muichtson,  for  appellees 

MONTGOUERT,  J.  Upon  an  examination 
of  the  complaint  and  answer  In  this  action, 
It  appears  that  the  defendant  Bryan  confess- 
es that  the  piaintlfC  has  stated  a  cause  of  ac- 
tlon  against  bim.  He  admits  the  execution 
of  the  notes  and  contract  set  out  In  the  com- 
pl^nt,  and  admits,  by  his  failure  to  deny  the 
flFBt  section  In  allegation  7  of  plalntlfTs 
amended  complaint,'  that  he  had  collected 
enough,  in  cash  and  upon  the  notes  executed 
to  him  by  the  purchasers  of  the  guano  sold 
to  htm  by  the  i^alntlff,  to  pay  his  notes  due 
to  the  plaintiff.  His  denial  of  embezzlement 
and  conversion  charged  against  bim  In  the 
complaint  plainly  appears.  In  hla  answer,  to 
l>e  made,  not  because  he  has  not  mlsappro- 
prlated  the  ftiist  funds  which  were  derived 
from  a  sale  of  the  guano,  but  because  of  tlie 
legal  constmctlon  which  he  puts  upon  the 
contract  between  himself  and  the  plaintiff. 
Tbe  defendant  relies  upon  matter  which  he 
pleads  In  avoidance  to  defeat  tbe  action.  The 
plea  In  avoidance  which  he  sets  up  ia  that 
tbe  contract  between  hlmsdf  and  the  pl^tlfl 
for  the  sale  of  the  guano  constitutes  him  sim- 
ply the  debtor  of  the  plaintiff  for  the  value  of 
tbe  guano,  and  does  not  make  him  a  trustee, 
as  well  as  a  debtor,  of  the  notes  and  cash  re- 
ceived by  him  for  the  guano.  If,  therefore, 
tbe  contract,  as  a  matter  tit  law,  establishes 
a  rdatlon  of  trust  betweoi  the  parties,  the 


matter  pleaded  In  avirfdanee  \b  InstiffiM^nt. 
There  can  be  no  doubt  that  the  contract 
makes  the  defendant  a  trustee  tot  the  plain- 
tiffs benefit  of  the  guano  sold  to  him  by  the 
plaintiff,  of  the  notes  taken  by  the  defendant 
from  tbe  purchasers  of  tbe  guano,  and  of  the 
cash  money  derived  from  the  sales,  and  of 
that  collected  on  the  notes.  A  contract  of 
this  nature,  to  this  effect,  has  been  ccmstrued 
by  the  court  In  the  case  of  Chemical  Co.  v. 
Johnson,  98  N.  G.  123,  3  S.  B.  723.  Issues, 
among  which  was  the  following,  "Did  the  de- 
fendant wrongfully  convert  the  guano,  notes, 
or  other  evidences  of  IndebtednesB,  or  the  pro- 
ceeds thereof,  to  his  own  use?"  were  submit- 
ted to  the  Jury,  and  the  response  to  the  one 
above  written  out  was  in  favor  of  the  de- 
fendant. -  The  plaintiff  moved  for  a  judg- 
ment non  obstante  veredlcta  The  motion 
was  dented,  and  judgment  rendered  for  tbe 
defendant.  There  was  error  in  the  ruling  of 
the  court  refusing  the  motion  of  the  plaintiff. 
He  was  entitled,  upon  the  pleadings,  to  his 
judgment  as  prayed  for.  The  judgment  Is 
reversed,  and  judgment  must  be  entered  In 
the  court  below  tor  the  plaintiff,  according 
to  the  prayer  of  his  complaint  Reversed. 


(lis  N.  C.  US) 

ARMOUR  PACKING  CO.  v.  DAVIS. 

Supreme  Court  of  North  Carolina.    March  31, 
1896.) 

Bakes  aitd  Bankiito  —  Peposft  of  Check  roa 

GOLLBCTIOV— INSOLVBNOT. 

That  a  check  deposited  with  a  bank  for 
collection  was  oDreetrictedl^  indorsed  to  the 
bank,  and  credit  therefor  given  the  depositor, 
does  not  pass  tbe  title  to  tbe  bank,  where,  on 
nonpayment  of  the  check,  its  amount  was  to  be 
charged  up  to  the  depositor,  au  as  to  prevent  its 
recovery  Jty  the  depositor  from  a  receiver  ap- 
pointed for  the  bank. 

Appeal  from  superior  court.  New  Hanover 
county;  Starbuck,  Judge. 

Action  by  the  Armour  Packing  Company 
against  J.  Davis,  receiver,  to  recover  a  check. 
There  was  a  judgment  for  defendant,  and 
plaintiff  ap[>eals.  Reversed. 

Iredell  Meares,  for  appellant  George 
Bountree  and  P.  B.  Manning,  for  appellefc 

GIARK:,  J.  Had  the  paper,  when  depodt- 
ed  by  the  plaintiff  in  the  bank,  been  Indorsed 
"For  collection,"  there  can  be  no  question  that 
It  would  have  remained  the  property  of  the 
depositor,  toe  the  title  would  not  have  pass- 
ed. Boykln  v.  Bank  (at  this  term)  21  S.  B. 
357.  Had  the  paper  been  collected,  and  the 
proceeds  mingled  with  the  general  funds  of 
the  bank,  even  if  tbe  paper  had  been  Indorsed 
"For  collection,"  the  plaintiff  would  have  hem 
a  simple  contract  creditor,  with  no  preference 
over  other  creditors.  Bank  v.  Bank  of  New 
Hanorer,  115  N.  G.  226,  20  S.  B.  370;  Bank  v. 
Davis,  114  N.  a  843. 19  S.  B.  280.  The  point 
here  inesented  la  different  fhim  elth»  of  tbe 
above,  and  has  elicited  some  conflict  of  de- 
cision; but  lt<  seems  now  settled,  by  the 
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weight  of  authorlt7,  especially  the  more  re- 
cent cases,  and  it  is  In  accordance  with  the 
"reason  of  the  thing,"  tliat,  while  an  indorse- 
ment "for  collection"  of  a  draft  or  check  does 
not  transfer  title  to  the  indorsee,  but  merely 
constitutes  Mm  the  agent  of  the  Indorser,  a 
different  result  does  not  follow  an  unrestrict- 
ed indorsement  where,  though  the  indorser  is 
credited  and  the  indorsee  charged  with  the 
amount  of  such  paper,  it  appears,  as  a  fact, 
that  the  Indorsee  does  not  become  uncondi- 
tionally responsible  for  such  amount  until  the 
check  or  draft  Is  actuall;  paid.  Bank  r. 
Hubbell,  117  N.  Y.  384,  22  N.  B,  1031.  In  a 
very  recent  case  (In  re  State  Bank  [Minn.] 
67  N.  W.  336),  the  court  says:  "There  can  be 
no  doubt  that,  if  a  draft  or  other  paper  is  de- 
livered to  a  bank  for  collection,  the  mere  fact 
that  the  indorsement  of  the  owner  is  unre- 
stricted will  not,  as  between  him  and  the 
bank,  make  the  latter  the  owner  of  the  prop- 
erty. Neither  Is  it  conclusive,  upon  the  ques- 
tion of  ownership  of  the  paper,  that,  before 
collection,  the  amount  of  it  is  credited  to  the 
customer's  account,  against  which  he  has  the 
privilege  of  drawing  by  check.  •  •  *  Such 
privilege  is  merely  gratuitous,  if  the  bank  may 
cancel  the  credit,  or  charge  back  the  paper 
to  the  customer's  account,  when  It  is  not  paid 
by  the  maker  or  drawee.  Giles  v.  Perkins, 
9  East,  12;  Levi  v.  Bank,  5  DiU.  104,  Fed. 
Cas.  No.  8,289;  Balbach  v.  Frellngbuysen,  15 
Fed.  075."  And  in  a  late  case  in  the  United 
States  circuit  coiut  of  appeals  (Beal  v.  Som- 
ervllle,  1  C.  C.  A.  598/60  Fed.  647)  the  same 
principle  is  affirmed,  the  court  pointing  out 
that,  though  the  amount  of  the  paper  may  be 
at  once  ploced  to  the  credit  of  the  depositor, 
with  permission  to  him  to  draw  against  It, 
yet.  if  the  tacit  understanding,  from  the 
course  of  dealings  between  the  parties,  is 
that,  If  the  paper  is  not  paid,  the  amount 
thereof  Is  to  be  charged  back  to  the  deposit- 
or's account,  this  Is  really  a  bailment  for  col- 
lection, and  as  between  the  depoBltcH*  and  the 
bank  the  title  never  passed,  it  having  pass- 
ed sub  modo  only  as  between  the  bank  and 
the  payee.  As  between  the  depositor  and 
the  l>ank,  the  question  whether  title  passes, 
or  not,  depends  upon  whether,  as  a  matter  of 
fact,  the  paper  was  taken  for  collection, 
though  not  so  restricted  by  an  indorsement  to 
that  effect,  or  whether  it  was  taken  absolute- 
ly as  a  purchase  or  discount.  To  the  same 
purport  are  Balbach  v.  Frellnghuysen,  supra; 
Scott  T.  Bank.  23  N.  Y.  289,  and  2  Morse, 
Banks,  S  5S3c.  In  the  present  case,  it  is 
found  that  the  tacit  agreement  between  the 
parties,  from  their  course  of  dealings,  was 
that,  though  the  amount  was  credited  to  the 
depositor,  and  he  could  draw  against  It,  yet, 
If  the  paper  so  deposited  was  not  paid  on 
presentation,  the  amount  thereof  was  to  be 
charged  up  to  the  depositor's  account,  ur  tak- 
en off  of  his  n^  deposit  ticket.  This  stamps 
the  transaction  as  t>elng  unmistakably  a  bail- 
ment for  collection.  As  nothing  had  passed, 
the  fact  that  the  bank  had  simply  given  the 


depositor  credit  on  its  books  would  not  make 
the  bank  a  purchaser  for  value.  Bank  v.  Mc- 
Nalr,  U4  N.  C.  335,  19  S.  E.  361,  citing  Mann 
V.  Bank.  30  Kan.  412,  1  Pac.  679;  Bank  v. 
Valentine,  18  Hun,  417;  Bank  v.  Newell,  71 
Wis.  309,  37  N.  W.  420.  It  was  further  said 
in  Re  State  Bank,  supra:  "Of  course,  in  all 
such  cases,  the  banker,  like  a  factor,  has  a 
lien  for  advances  made  on  the  faith  of  tlu 
paper,  and,  consequently,  the  claim  of  the 
cuBtoma*  may  be  modified  by  the  state  of  his 
account"  No  such  question,  howevo*,  arises 
In  this  ease;  the  balance  of  the  plaintifTs  ac- 
count, independent  of  this  check,  being  in  its 
favor  at  the  time  of  the  failure  of  the  bank. 
Upon  the  facts  found,  the  check  is  the  proper- 
ty of  the  plalutl£  Bevarsed. 

018  K.  a  111) 

ROWLAND  T.  OLD  DOMTNION  BUILD- 
ING &  LOAN  ASECN  et  al. 

(Snpreme  Court  of  North  Carolina.    March  81, 
1896.) 

BOILDINQ  ASSOOIATIOXB— MORTOAaa— FORBCLOemn 

—  Accounting. 
Where  a  borrowing  member  of  a  build- 
ing association  assigns  his  stoclE,  and  gives  a 
mortgage  to  secure  the  loan,  in  an  accounting  on 
forecToBure  of  the  mortgage,  the  contract  being 
usurious,  the  borrower  should  be  charged  with 
the  principal  of  the  loan,  with  legal  interest,  and 
credited  with  payments  made  on  account  of  prin- 
cipal, interest,  fines,  and  penalties,  and  payments 
00  account  ox  stock  should  go  to  the  oolden  at 
the  stock. 

Appeal  from  anp&ixa  court,  Vance  county; 
Mclver,  Judge. 

Action  by  W.  H.  Rowland -asalnst  the  Old 
Dominion  Bnlldtog  &  Loan  Aaaoclatlon  and 
T.  M.  Plttman  for  an  acconntlng;  From  a 
judgment  entered  under  instructions  contain- 
ed in  the  opinion  of  this  court  rendered  on  a 
former  appeal  (18  S.  E.  9C5,  22  S.  E.  8),  plain- 
tiff appeals.  Modified. 

T.  T.  Hlcka,  for  appellant.  T.  M.  Plttman, 
finr  appellees. 

MONTGOMERY.  J.  When  this  case  was 
first  before  this  court  (115  N.  C.  825.  18  S.  E. 
965),  it  w«i8  decided  that  the  stock  of  Noell 
was  not  bought  In  by  the  company  and  can- 
celed by  the  alleged  assignment  to  the  defend- 
ant building  and  loan  association  executed  by 
Noell  on  the  7th  of  July,  1890,  as  contend- 
ed by  the  association,  and  that  the  stock  be- 
longed to  the  defendant  Plttman,  the  assignee 
of  Noell.  When  that  opinion  was  delivered 
the  court  was  (owing  to  the  manner  In  which 
the  case  was  presented  on  appeal)  inadvertent 
to  the  fact  that  $130  had  been  credited  as  a 
payment  on  the  stock  at  the  time  of  the  ref- 
eree's report  This  inadvertence  was  pointed 
out  In  the  petition  to  rehear  by  the  defend- 
ant The  petition  to  rehear  was  altowed,  and 
the  judgment  below  was  ordered  to  be  re- 
formed as  appears  in  this  case,  reported  In 
116  N.  G.  877,  22  S.  B.  8.  At  the  October  term, 
1895,  of  the  court  below,  the  judge  followed 
the  instructions  of  this  court,  and  rendered 
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Judgment  accordingly.  From  that  Judgment 
the  plaintiff  appealed.  It  Is  not  necessary  to 
discuss  each  of  the  exceptions  pointed  out 
In  the  record.  It  was  contended  by  the  plain- 
tiff's attorney,  by  brief,  that  "this  court  based 
Its  modification  of  the  former  opinion  on  a 
statement  of  fact  contained  In  the  defendant's 
petition  to  rehear,  which  statement  is  con- 
trary to  the  sworn  statement  ,of  the  defend- 
ant's answer  and  statement  of  account"  The 
counsel  is  In  error.  Although,  In  the  state- 
mwt  of  account  made  up  by  the  referee,  It 
appears  that  was  collected  on  the  debt, 
yet  It  is  perfectly  manifest  from  the  com- 
plaint and  answer,  and  the  report  of  the  ref- 
eree, that  nothing  but  the  Interest  had  been 
paid  on  the  debt  up  to  September  20.  1891, 
and  that  the  $130  went  to  the  stock  account 
of  Noell.  Upon  the  whole  record  (we  mean 
complaint,  answer,  and  referee's  report),  we 
faaTe  concluded,  under  the  peculiar  circum- 
stances of  this  case  to  send  the  matter  back 
to  the  court  below  for  a  reformation  of  the 
judgment  rendered  In  this  case  by  his  honor. 
Judge  Mclver,  at  the  fall  term,  1895.  A  judg- 
ment should  be  rendered  against  the  plaintiff 
and  his  surety,  T.  T.  Hicks,  for  $130,  less  $36 
arrearages  and  $6  fines,  which  were  charged 
In  fSTOr  of  the  defendant  company  against 
NoeU,  with  Interest  on  the  balance  from  the 
last  Monday  In  September,  1896,— the  begin- 
ning of  the  term  of  this  court  at  which  the 
case  was  heard  on  the  petition  to  rehear. 
Modified  and  affirmed. 


(US  N.  C.  632) 

ATKINS  T.  ORUMPIiBE  et  aL 

(Supreme  Goort  of  North  Oardina.    Uaidi  81, 

1896.) 

Poma— 8ai,b  undbr  Mobtoaok— Powbb  most  bb 
STRiCTLr  Foi.u>WBD — Tbial. 

1.  A  sale  of  land  under  a  power  contained 
ia  a  mortgage,  to  be  Talid,  must  be  made  in  com- 
pliance with  the  terms  of  the  power,  and  even- 
ly and  fairly. 

2.  Plaintiff  claimed  to  have  bought  certain 
land  inherited  by  defendants  from  their  father, 
at  a  sale  under  a  power  contained  in  a  mortgage 
executed  bj  some  of  the  heirs.  Afterwards  a 
bond  was  executed  by  certain  of  the  heirs,  by 
which  they  agreed  to  sorrender  possession  of  the 
property  in  default  of  payment  of  a  Bpecified 
sum  within  a  certain  time.  In  an  action  to  fore- 
close such  instrament  the  defendants  claimed 
fraud;  that  plaintiff  had  received  the  proceeds  of 
the  mortgage  under  which  the  land  was  sold; 
and  that  they  were  never  indebted  to  him  ez< 
cept  on  a  prior  note,  which  was  usurious,  and 
had  been  folly  paid.  Beld,  that  the  court  erred 
In  refusing  to  admit  evidence  of  such  defense. 

Appeal  from  superior  court,  Sampson  conn- 

ty;  Oraham,  Judge. 

Action  by  F.  T.  Atkins  against  J.  M. 
Grumpier  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed. 

It  was  admitted  that  prior  to  May  30,  1873, 
Irvin  Owens  was  the  owner  In  fee  of  the 
bind  described  In  the  complaint,  and  that  he 


died  prior  to  that  date,  leaving  E.  J.  Hobbs 
and  the  other  heirs  and  the  husbands  of  such 
as  are  married,  defendants  In  this  action. 
By  consent,  the  following  issue  was  submit- 
ted to  the  jury:  "Are  the  defendants  J.  M. 
Grumpier,  O.  W.  Owens,  J.  R.  Owens,  T.  J. 
Owens,  and  W.  R.  Owens  Indebted  to  plain- 
tiff, and.  If  so,  In  what  amount?  Ans.  $1,-' 
213.85,  with  Interest,  less  $35.  credit"  It 
was  admitted  that  on  May  30,  1873,  W.  H. 
Hobbs  and  wife,  Eliza,  J.  M.  Grumpier  and 
wife.  Vlrghila,  T.  Fisher  and  wife.  Elizabeth. 
O.  W.  Owens.  M.  M.  Owens,  M.  N.  Owens, 
and  J.  R.  Owens,  conveyed  the  land  to  T.  M. 
Lee,  by  mortgage,  with  power  of  sale;  that 
there  was  a  default  In  the  same,  and  the 
land  was  sold  thereunder,  and  conveyed  to 
plaintiff.  Plaintiff  Introduced  a  note,  dated 
February  10,  1887,  for  $1,115.  to  A.  P.  John- 
son, cashier  of  the  Clinton  Loan  Association,  . 
which  was  secured  by  mortgage  upon  the 
land,  of  even  date  with  the  note.  The  note 
and  mortgage  were  executed  by  T.  J.  Owens, 
W.  R.. Owens,  Julia  J.  Owens,  J.  M.  Grump- 
ier and  wife,  J.  R.  Owens,  and  Lola  Owens, 
and  was  Indorsed  by  F.  T.  Atkins.  The 
mortgage  authorized  Johnson  or  bis  assigns 
to  sell  the  land  in  default  of  payment  of  the 
debt  secured.  It  was  admitted  that  theClInton 
Loan  Association  was  an  unincorporated  Joint- 
stock  company,  and  that,  under  the  articles 
between  the  members  of  said  association,  the 
title  to  all  the  property  was  held  by  the  cash- 
ier. It  was  also  admitted  that  Johnson  was 
cashier  at  the  time  of  the  execution  of  the 
note  and  mortgage,and  was  succeeded  as  such 
cashier  by  W.  L.  Falson.  Plaintiff  offered  a 
deed  from  Johnson,  cashier,  to  Falson,  cash- 
ier, which  transferred  and  conveyed  the' note 
and  mortgage.  Defendants  objected,  on  the 
ground  that  the  association  was  a  partner- 
ship, and  that  Johnson,  cashier,  one  of  the 
partners,  could  not  convey  alone.  Objection 
overruled,  and  defendants  excepted.  The 
land  was  sold  under  the  mortgage  by  Falson, 
cashier,  and  Atkins,  the  plaintiff,  became  the 
purchaser,  at  the  price  of  $1,213.85.  Plain- 
tiff offered  the  deed  from  Falson,  cashier, 
to  plaintiff,  conveying  the  land  In  pursuance 
of  the  sale,  of  date  January  30,  1890.  De- 
fendants objected,  on  the  ground  that  Falson, 
cashier,  had  no  power  to  sell  the  land  and 
make  title  to  the  purchaser.  Objection  over- 
ruled, and  defendants  excepted.  Plaintiff 
also  Introduced  in  evidence  a  bond  for  title, 
dated  February  1,  1889,  by  which  plaintiff 
agreed  to  convey  the  land  to  J.  M.  Grumpier, 
O.  W.  Owens,  J.  R.  Owens,  T.  J.  Owens,  and 
W.  R.  Owens,  upon  payment  to  him  of  $1,- 
213.85,  with  8  per  cent.  Interest  from  Janu- 
ary 0,  1889,  which  sum  the  parties  agreed  to 
pay,  upon  which  amount  the  plaintiff  admit- 
ted had  been  paid  the  sum  of  $15  March  14, 
1892,  and  $20  March  1,  1892.  Defendants 
offered  In  evidence  a  bond  for  title  convey- 
ing the  land  from  Atkins  (January  3,  1882) 
to  the  same  defendants  to  whom  the  bond 
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for  title  of  JannftXT  8,  1889,  above  r^ened 
to,  was  given  Objected  to  1^  plaintiff;  ob- 
jectkm  nutalned;  and  defmdants  excepted. 
D^endantB  offered  in  evidence  a  note  for 
$640.67,  dated  Jannaiy  30,  1882,  bearing  12% 
per  cent  Interest,  from  tbe  defendants  (who 
executed  the  note  and  mwtgage  to  Johnson, 
cashier)  to  T.  F.  Atkins.  Objected  to  by  pkdn- 
tlff;  objection  sustained;  and  defendants  ex- 
cepted. Defendants  offered  In  evidence  a 
judgmoit  rendra«d  In  thte  action  at  Febraary 
term,  1801  It  was  admitted  that  this  Judg- 
ment was  subeeqnenUy  set  aside.  Plaintiff 
objected;  objection  snstalned;  and  defend- 
ants exceptea  Defendants  offered  one  of 
the  defendants.  O.  W.  Owens  ^le  being  the 
same  Owens  who  Is  a  party  to  the  bond  for 
title,  of  date  February  9,  1888),  and  offered 
to  show  by  him  that  pliUntlff  received  all  the 
money  on  die  note  and  mortgage  of  Febru- 
ary 10,  1887.  Plaintiff  objected;  objection 
sustahied;  defendants  excepted.  A.  H.  Lee 
was  Introduced  as  a  witness  for  defendants, 
and  testified  tliat  he  had  been  a  memb«  of 
said  association,  bat  did  not  know  whether 
he  got  his  stock  before  or  after  1887,  and  did 
not  know  when  Atkins  became  a  member  of 
the  association.  Undar  instructions  of  the 
court,  the  juiy  rendered  a  verdict  for  plain- 
tiff, according  to  the  allegations  of  the  com- 
Idaint,  npon  wbich  the  following  judgment 
was  r^idered:  '*Xt  Is  adjudged  that  plaintiff 
recover  of  the  defendants  J.  H.  Crumpler.  O. 
W.  Owens,  J.  R.  Owens,  T.  J.  Owens,  and 
W.  R.  Owens  91i213.86,  with  8  per  cent  in- 
terest from  January  9,  1889,  subject  to  cred- 
its of  $1S,  March  14,  1802,  and  $20,  March  1, 
1893.  until  paid;  and  that  he  recover  of  said 
defendants  and  of  the  defendants  W.  W. 
Hobbs  and  wife,  T.  Fisher  and  wife,  Martha 
M.  Owens.  Mary  N.  Owens,  Virginia  C 
Cmmpler,  Jnlla  J.  Ommpler,  and  Lola  M. 
Owens,  the  costs  of  this  action.  It  Is  fur^ 
ther  adjudged  that  J.  B.  Blzsell,  heretofore 
appcdnted  recetvor  In  this  action,  report  the 
proceeds  of  the  rents  and  profits  of  the 
land  described  In  the  complaint;  and  that 
the  land  described  in  the  pleadings  and  mort- 
gages in  th^  case  known  as  the  'Irvbi  Owens 
Land*  be  condemned  to  be  sold  to  pay  the 
judgment  herdn  recorded  for  the  plaintiff; 
and  Henry  E.  Falson  is  now  appointed  com- 
missioner to  make  snch  sale.  Defendants 
are  allowed  ninety  days  within  which  to  pay 
said  judgment  and  costs,  and,  if  the  same  Is 
not  paid  within  that  time,  the  said  commis- 
sioner Is  ordered  to  make  sale  by  public  auc- 
tion at  tiie  courthouse  door  in  Clinton,  for 
cash,  after  advertlsem^t  according  to  law, 
and  report  bis  proceeding  to  court;  and  the 
plaintiff  is  allowed  to  become  the  purchaser 
at  said  sale,  or  bid  for  the  land;  and  that 
this  cause  be  retained.  [Signed]  A.  W. 
Graham,  Judge.'*  Defendants  excepted  to 
the  issue  above  submitted  to  the  jury,  and 
appealed  from  ttie  judgment  rendered  npon 
the  verdict. 


J.  D.  Kerr,  for  appellants.  Allan  ft  Dwfeta 
uid  H.  B.  Falson,  for  appeDe& 

FUROHBS,  J.  Defoidants  aze  Hie  belxs  of 
Irvln  Owens,  who  died  some  time  before  1878, 
and  the  lands  in  controvcny  descended  to 
them  ss  his  belrs  at  law.  After  the  deMb  of 
their  father.  Irvln  Owens,  and  in  May,  1878, 
a  part  of  the  dtfendante  executed  tiielr  note 
and  a  mortgage  oa  the  land  to  me  T.  M. 
Lee,  to  secure  a  debt  the  said  Owens  owed  to 
said  Lee,  befbre  Owens'  death.  After  this,  T. 
M.  liCe  died,  and  the  debt  and  mortgage,  by 
some  means,  got  Into  the  hands  of  T.  J;  Lee; 
and  some  time  afterwards,  and,  as  it  appearsr 
about  the  last  of  January,  1882,  the  plaintiff, 
as  he  alleges,  became  the  purchaser  of  the 
land  at  a  sale  made  by  T.  J.  Ijee,  vaitat  a 
power  contained  In  tbe  deed  to  hla  bither. 
and,  as  defoidants  allege  tbe  plaintiff  puz^ 
chased  the  note  ai^  mortage  fi»m  T.  J.  Le^ 
which  defsndan^B  had  gtvoi  his  father;  and 
on  the  same  day  the  r*^'^*'**'^-  bargained  and 
sold  the  land  to  a  part  (tf  the  defendants  fbr 
f610.67,  taking  their  note  tmt  tbat  amoont, 
with  Interest  at  the  rate  of  12^  per  cenL, 
and  executed  his  bond  obligating  hhuseU  to 
make  a  good  deed  in  fee  simple  wltb  wai^ 
ranty,  npon  the  payment  of  tbe  note.  De- 
fendanto  made  sereral  paymente  npon  tUs 
note  before  February,  1889,  wbldi  def«idants 
say  paid  the  note  In  full.  This  the  ^alntlff 
denies.  But,  however  this  may  be,  it  seems 
that  on  the  16th  of  Febrouy*  1887,  seven  ot 
tbe  dsfendante  executed  a  note  under  seal  to 
A.  F.  Johnson,  as  cashier  of  the  Gllnton  Loan 
Association,  for  $1,000.  which  it  Is  said  ttks 
plaintiff  Indorsed  (thoui^  this  does  not  ap- 
pear on  the  copy  of  the  note  In  tlie  record), 
and  defendante  executed  a  mortgage  to  Jtdm- 
son  as  cashier  vjfoii  this  land  to  secnie  this 
note.  It  is  said  that  plaintiff  paid  this  note, 
and  afterwards  Johnsm  resigned  Ills  poBltkn 
as  cashier,  and  one  W.  L.  Falson  wsA  elected 
In  his  stead;  that  Johnson  executed  a  gesieral 
deed  to  Falson,  In  which  he  ondeatook  to  oon- 
vey  and  assign  to  bim  all  the  assets  and  tf- 
fects  of  said  association,  consisting  of  notes 
and  mortgages,  etc.;  that  some  time  after  this 
assignment  (the  date  not  given,  nor  copy  ct 
deed  furnished),  Falson,  nnda  the  anthorltr 
contained  In  tbe  mortgage  from  defendant  to 
Johnson,  sold  tbe  land  in  dispute,  and  tbe 
plaintiff  became  tbe  purchaser;  that  the  Clin- 
ton Loan  Association  was  a  partnership,  and 
not  a  corptnatlon,  and  tbe  plaintiff  vras  a 
member  of  the  partnovbip;  and  that  the 
$1,100  note  given  by  defendants  to  Johnson 
cashier,  has  Indorsed  on  It  the  following  pay- 
ments: "Received  hiterest  for  ninety  days 
from  May  18, 1887.  Received  $40  from  Thomas 
Owens,  oa  irithln,  March  10,  188&  [S^edl 
F.  T.  Atkins."  Defendants,  In  their  answer, 
allege  usury  and  fraud  on  the  part  of  the 
plaintiff;  tbat  the  $1^00  for  which  the  note 
and  mortgage  were  glren  to  the  Clinton  Loan 
Association  was  for  the  benefit  of  plidnaff. 
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and  not  for  tbelr  ben^t.  and  the?  never  i»- 
cefred  a  dcdlar  of  the  money.  And  defendann 
Bay  tliat.  If  tbey  owe  tbe  plaintiff  ai^tblng 
(which  ttae7  demr),  it  is  only  what  nmj  be 
atUl  due  on  the  9640.67  without  Interest,  or.  If 
with  Intoest,  then  only  lawful  Interest,  6 
per  cent,  staonld  be  allowed.  And  tbey  deny 
that  plaintiff  has  a  Isood  title  to  the  land,  and 
fliat  be  woold  be  aUe  to  make  thmn  a  good 
title  If  they  pty  tbe  balance  of  the  f6«a67 
note.  If  anything  remains  dne  thereon. 

It  wlU  be  noted  that  only  a  part  of  the  heirs 
of  Irrin  Owens  sls^ied  tbe  note  or  joined  in 
tin  mortgi^  to  T.  M.  Lee,  and  that  tbey  did 
not  all  join  In  the  note  and  mortgage  to  John- 
son,  cashier.  Tbe  plaintiff  does  not  have, 
and  never  has  had,  a  good  and  indefeasible, 
title  to  this  land.  If  tbe  mortgage  to  T.  AL 
Lee  bad  been  properly  foreclosed  under  the 
power  of  sale^  It  could  only  have  ccniTeyed 
fonr-tentbs  of  the  land,  as  oolj  four  of  the 
ten  h^rs  of  Irrln  Owens  executed  the  mort- 
gagei  If  -plaintiff  only  pnrch&sed  debt 
and  mntgage.  aa  defendants  say  he  did,  he 
would  then  be  tbe  equitable  owner,  and  oecu- 
py  a  position  rimllar  to  that  of  a  mortgagee 
without  the  power  of  sale.  If  T.  J.  Lee  un- 
dertook to  sell  and  foreclose  under  the  power 
In  Ute  mortgage  to  his  father,  such  sale  was 
wlthoiit  antliorily.  and  did  not  convey  the 
eatat&  Dameron  t.  Bskridge,  104  N.  a  624, 
10  &  E.  700;  Strauss  v.  Asaodation  (at  this 
term)  24  8.  E.  116.  If  pbUntlff  porcbased  In 
good  ^fb  at  such  sale,  and  his  money  has 
been  apidled  bona  fide  to  the  paymoit  of  tbe 
debt  of  tiiose  who  executed  the  note  and  mort- 
gage, It  may  be  that  he  may  be  subrogated 
to  the  il^tt  of  the  moartgage&  But,  as  tbe 
makers  trf  this  mortgage  were  tiie  owners  of 
fonr-tODtliB  of  this  land  npon  a  satlstectlon 
of  the  nmtgage,  they  again  became  both  the 
legal  and  eqnltaUe  owners,  without  any  ro> 
nmveyance  from  plaintiff  at  any  one  else. 

Having  cwddered  tbe  mortgage  to  Lee,  we 
wUl  now  cniiMer  tbe  mortgage  to  Jtdmson, 
caahler;  and  defendants  had  the  right  to  exe- 
'  cote  a  mortgage  to  Johnson  in  1889  for  this 
land.  whl<A  would  be  a  second  mortgage  as 
to  those  who  bad  executed  the  Lee  mortgage. 
But  If  It  was  made  tax  the  plalntUFs  benefit, 
and  he  got  the  money,  as  Is  alleged  by  defend- 
ant^ no  conrt  exerdslng  eqnltable  jorlsdic* 
tion  win  allow  hUn  to  have  tbe  land  sold, 
Iniy  it  in,  then  diepoososs  the  defendants,  and 
take  their  land. 

But,  leaving  out  ol  view  for  the  present  the 
qnestlat  of  fraud  and  usury,  we  find  the  same 
Afflcnlty  In  the  regularity  of  the  sale  made 
by  Falson  which  we  found  in  the  sale  made 
by  T.  J.  Lee^  if  he  sold  as  idalntlff  alleges. 
"Courts  watch  with  jealousy  the  foreidosnres 
of  mortgages  under  powers  of  sale  contained 
In  them."  Dameron  v.  Bskridge,  supra.  We 
do  not  mjt  nor  mean  to  say,  that  a  mortage 
cannot  be  f  (oeeloaed  b^  the  mortgagee  under 
a  power  of  sale  contained  in  the  nuntgage; 
but  we  say  It  must  be  done  openly,  fairly,  and 
In  com^lanoe  with  tlie  terms  of  the  power. 

v.24s.B.na5 — 24 


The  original  debt  of  plaintiff  was  only  9640.67, 
evidaiced  "by  a  note  with  usurious  intovst  at 
the  rate  of  JS^  per  oeat  The^  bad  been  a 
number  of  paymenta  made  on  this  note,  and 
no  other  bansactkii  or  cause  of  Indebtedness 
Is  shown  between  plaintiff  and  defendaute 
dnce  tbe  execution  of  that  note,  and  defend- 
ante  say  there  are  no  others.  And  we  and 
In  the  trsnscript  of  recwd  a  bond  for  91,213.- 
86,  to  plaintiff^  signed  by  J.  M.  Grumpier,  O. 
W.  Owens,'  J.  B.  Owens,  T.  J.  Owens  (who 
signs  with  his  mark),  and  W.  B.  Owens,  dat- 
ed February  1,  1880,  In  which  said  defend- 
ante  promiae  to  surrender  possession  to  plain- 
tiff on  January  1,  1800,  **nnless  tiie  sum  of 
six  hundred  and  forty  dollara  Is  paid  to  the 
^Intifl  before  the  first  day  of  January, 
1880."  It  seems  significant  to  us  that  the 
bond  should  be  for  f  1.213.85.  but  f040  must 
be  paid  1^  the  1st  day  of  January,  1800,  or 
defendaute  must  surrender  possession.  But, 
aa  we  have  aeen,  the  def^idante  allege  fraud 
and  usury;  that  they  owe  plaintiff  notlitaig, 
unless  It  be  on  tbe  f  640  note;  and  that  the 
note  and  mi»1gage  to  the  Clinton  Loan  Asso- 
ciation was  tor  the  benefit  ot  the  plaintiff, 
and  that  he  got  the  money,  and  not  defaid- 
ants.  And,  as  evidence  to  show  tbe  amount 
of  the  hidet)tedneas  and  usnry,  tbe  defendaute 
oll&t  in  evidence  the  note  they  gave  the  plain- 
tiff on  the  1st  of  Janoaiy,  Uj82,  for  f640.67, 
with  interest  at  12^  per  ceat,  TtOa  was  ob-  > 
jected  to  by  plaintiff,  excluded  by  the  court, 
and  defendaute  excepted.  In  this  there  was 
ernff.  Defendaute  Introduced  O.  W.  Ow«ib 
as  a  witness,  he  beSng  one  of  the  parties  who 
executed  the  note  and  mortgage  to  the  cain- 
ton  Loan  Association,  and  inroposed  to  prove 
by  him  that  tbe  note  and  mortgage  were 
made  for  the  benefit  of  plalntilE,  and  that  he 
got  the  money,  and  not  the  defendante.  This ' 
evidence  was  objected  to  by  phdntiff,  delud- 
ed by  the  court,  and  defendante  excopted.  In 
this  ruling  there  was  error. 

There  were  other  exceptions  which  have  not 
been  considered,  as  they  will  likely  not  arise 
on  another  trial;  but  the  errors  steted  above 
entttie  the  defendante  to  a  new  triaL  Upon 
the.  new  trial,  the  court  will  frame  and  wab- 
mlt  audi  issues  as  may  be  necessary  to  deter- 
mine whether  defendante  owe  pl^tlff  any- 
thing, or  for  any  other  considmUon.  except 
tbe  1640.67  note,  dated  January  81, 1SS2,  and 
whether  the  plaintiff  got  tlie  benefit  of  the 
fl«ljOO  note,  made  payal^e  to  the  (Mlnton 
Loan  Aaaodatlon.  If  he  did,  although  he 
m^  have  afterwards  paid  the  money  back 
to  tbe  aaaodatlon,  he  will  be  entiUed  to  no 
benefit  fmn  that  transaction.  And  this  brings 
us  back  to  the  first  pn^Mjsltion:  Do  the  de- 
fendante owe  plaintiff  for  anything  outside 
of  tbe  9640.67  note,  and.  If  so,  for  what?  In 
determining  the  defmditnt^  indebtedness,  the 
964a67  note,  computed'  at  6  per  cent,  will 
be  taken  as  the  baala  ta  that  indebtedness,  to 
be  credited  with  all  paymente  tbey  have  made 
thereon.  As  plaintiff  had  charged  defend- 
ante usurious  interest  (12^,  we  do  not  allow 
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him  InteicBt  oa  One  $640.67  note.  Moore  t. 
Beaman.  112  N.  O.  658.  17  S.  E.  676.  There 
la  error,  and  a  new  trial  is  ordered. 

AVERT,  J.  I  concur  Id  the  conclnalon  that 
a  new  trial  should  be  granted  to  the  defend^ 
anta,  but  not  In  all  of  the  reaaonlng  of  the 
comt  by  which  that  conclualra  Is  xsadied. 


(«  B.  0.  C22) 

FOSTER  T.  GLOVER  et  aL 

(Supreme  Court  of  Sooth  OaroUna.    April  11, 
1886.) 

TBDat^-CoxsTEuonoH  or  Dbbd— Titx.b  to  Laud 

COKTBTBD  ON  FaBSIVB  TkDBT. 

L  A  conveyance  of  land  to  a  trustee  for  the 
Bole  nse  and  benefit  of  a  danghter-in-law  of  the 
grantor  and  her  diildren,  where  the  trust  was 
paauve.  no  act  heiog  required  of  the  trustee, 
vested  both  the  Obs  and  title  at  once  In  the  ben- 
efidaries,  and  a  mne  request  contained  in  the 
deed  that  the  husband  (the  erantor's  son)  should 
r^de  on  the  laud  during  his  life  does  not  vest 
him  with  any  estate  therein. 

2.  Such  deed  having  conveyed  the  land  in 
fee,  with  words  of  inheritance  as  to  the  trustee, 
and  upon  an  expressed  consideration  of  $50,  In 
addition  to  affection  borne  the  beneficiaries,  the 
motor  wiU  be  held  to  have  intended  to  convey 
the  full  estate,  without  resulting  trust  to  himself 
or  his  heirs;  and  the  beneficiaries  took  title  in 
fee,  though  aa  to  Uiem  no  worda  of  Inheritance 
were  used. 

3.  The  grantor's  danghter-ln-law  "and  her 
children"  being  named  as  the  beneficiaries,  they 
would  each  take  an  equal  interest,  aa  tenants  In 
common. 

Appeal  from  common  pleas  circuit  court  of 
Aiken  county;  R.  O.  Watts,  Judge. 

Action  for  partition  by  William  H.  Foster 
against  Mrs.  bf-  M,  Olover,  George  W.  Fos- 
ter, Jr.,  Mary  E.  Foster,  and  George  W.  Fos- 
ter, Sr.  G.  K.  Obafee  and  others  Intervened. 
Decree  for  plaintiff,  and  laterreners  and  de- 
fendants appeal.  Modified. 

The  deed  of  trust  referred  to  In  the  opinion 
la  In  the  following  vorda: 

"Exhibit  A. 

"South  Carolina,  Enfield  County.  Know 
all  men  by  these  presents,  that  I,  WlUlam  Fos- 
ter, of  the  oounty  and  state  aforesaid,  for  aiid 
In  consideration  of  the  natural  love  and  af- 
fection which  1  have  for  my  son.  George  W. 
Foster,  and  hla  family,  and  for  the  anm  of 
fifty  dcrflars  In  hand  paid  to  me  by  William 
H.  Foster,  bereby  constituted  trustee  for  hla 
mother,  Mrs.  Sarah  A.  Fostw,  and  her  chil* 
dren,  the  receipt  of  which  is  herein  achnowlr 
edged,  have  bargained,  sold,  and  released,  and 
by  these  presCTts  do  bargain,  sell,  and  re- 
lease, and  conTey  unto  the  said  WUltam  H. 
Foster,  trustee  as  aforesaid,  his  taelra  and 
asdgnsi  forever,  all  that  tract  ot  land,  con- 
taining 278  acrei^  more  or  less,  ritnate  and 
lying  In  Beech  Island  and  county  and  state 
aforesaid,  and  bounded  on  the  north  by  lands 
of  Christopher  Glover,  on  the  east  by  lands  of 
the  estate  of  Whit  Glover,  deceased,  oa  the 
south  by  lands  <^  Thomas  S.  Price,  and  on 
the  west  by  lands  of  Ulysses  Wilson  and  Car- 


oline Glover;  together  with  all  and  ^gular 
the  rights,  members,  hereditaments,  and  ap- 
purtenances to  the  same  belonging.  To  have 
and  to  hold  the  premises  above  mentioned  un- 
to the  said  William  H.  Foster,  trustee,  bis 
heirs  and  assigns,  forever,  nevertheless  In 
trust  for  the  sole  and  seiwrate  use  of  Blis. 
Sarah  A.  Foster  and  her  children.  And  my 
son,  George  W.  Foster,  la  requested  and  de- 
sired to  reside  on  the  said  premises  during  hla 
lifetime,  or  as  long  as  it  may  suit  bis  pleas- 
ure or  convenience.  And  I  hereby  bind  my- 
self, my  heirs,  executors,  and  administrators, 
to  warrant  and  forever  defend  all  and  singu- 
lar the  said  premlsra  unto  the  said  William  H. 
Foster,  trustee,  his  heirs  and  assigns,  againat 
.  myself  and  my  heirs,  and  against  all  others 
lawfully  claiming  or  to  claim  the  same.  And 
the  aforesaid  William  H.  Foster  doth  hereby 
signify  his  acceptance  of  this  trust,  and  doth 
hereby  covenant  and  agree  faithfully  to  dis- 
charge and  execute  the  same,  according  to  the 
true  intent  and  meaning  of  these  presents.  In 
witness  whereof,  I  heretmto  set  my  hand  and 
seal,  this  28th  day  of  March,  A.  D.  1871.  Wm. 
Foster  [L.  &]" 
The  trial  court  entered  the  following  decree: 
"This  action  was  originally  brought  by  the 
plaintiff  against  the  defendants  Mrs.  M.  M. 
Glover,  George  W.  Fostu.  Jr..  Maiy  E.  Foster, 
and  George  W.  Foster,  Sr.,.  for  the  purpose  of 
maklog  partitioD  of  the  tract  of  land  herein- 
after mentioned,  and  fully  described  In  ttae 
deed  which  Is  set  forth  in  this  decree.  The 
defendants  Mrs.  BL  M.  Glover,  Oea  W.  Fos- 
ter, Jr.,  Mary  B.  Foster,  and  Geoive  W.  Fos- 
ter, Sr.,  answered  Jointly,  alleging  that  O.  W. 
Foster,  Sr.,  has  the  right  of  possession  of  the 
land  described  in  the  complaint  duilng  bis 
lifetime  or  at  his  will  and  irieasure}  and,  as 
he  objecte  to  the  sale  or  dlvliUm  of  the  prop- 
erty, they  deny  the  idalnturs  right  to  have 
the  same  partitioned.  G.  K.  Chafee,  as  receiv- 
er of  the  Aiken  County  Loan  &  Savlnga  ^nk, 
and  B.  F.  Turner,  Intervened,  and  were  ac- 
cordingly both  made  parties  defendant,  and 
they  both  have  filed  answers  herein;  the  fliat 
claiming  a  mort|;age  debt  against  the  plaintiff, 
and  the  latter  claiming  a  mortgage  debt 
against  the  defendants  Geo.  W.  Foster,  Jr., 
and  George  W.  Foster,  Sr.  The  case  was  re- 
ferred to  W.  M.  Jordan,  Esq.,  master  for  the 
county  of  Aiken,  to  take  the  testimony  and 
reportthe  same  to  the  court  The  master  has 
filed  his  report,  together  with  the  testimony, 
and  it  appears  therefrom  that  William  Fos- 
ter, tm  the  2SQi  day  of  March,  1871,  made  hte 
deed  to  W.  H.  Foster,  the  plaintiff,  upon  cei^ 
tain  trusts,  aa  contelned  in  said  deed,  which 
said  deed  reads  aa  follows:  [See  BxblUt  A.] 
This  deed  Is  properly  probated,  has  a  United 
States  fifty  cente  atanp  npon  It,  and  was  re- 
cmded  at  Bdgefldd  on  2d  day  of  May,  1871. 
It  further  appears  that  WlUlam  Fostw,  the 
grandAither,  waa  the  tether  of  O.  W.  Foster, 
Sr.;  that  Santh  A.  Foster  waa  the  wife  of  O. 
W.  Foster,  Sr.;  and  the  pliOntlff  and  the  d»> 
fendants  Mrs.  M.  M.  Glover,  O.  W.  Foster,  Jr., 
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and  Mary  £.  FoBter  are  the  children  ot  Q.  W. 
Foster.  Sr.,  and  Sarah  A.  Foster,  his  vlfe,  and 
therefore  the  grandchildren  of  the  grantor. 
It  also  appears  that  G.  W.  Foster,  Sr.,  resided 
with  bis  faaiily  upon  the  premises  for  a  nam* 
ber  of  rears.  His  wife  Is  now  dead.  The 
married  daughter,  Mrs.  M.  M.  GloTer,  and  the 
sons,  W.  H.  Foster,  the  plaintiff,  and  G.  W. 
Foster,  Jr.,  have  moved  off  the  place;  but  the 
father  and  single  daughter,  Mary  B.  Foster, 
continued  to  reside  upon  the  premises. 

**The  evidence  shows  that  the  plaintiff,  on 
the  second  day  of  May,  1893,  made  his  note  to 
the  Aiken  County  Loan  &  Savings  Banlc  for 
the  sum  of  flfty-eigbt  dollars,  falling  due  on 
the  1st  day  of  November,  1892,  with  interest 
after  maturity  at  the  rate  of  eight  per  cent, 
per  annum  and  10  per  cent  on  the  amount 
due  to  be  added  as  attorney's  fees  for  collec- 
tion; that  said  note  is  secured  by  a  mortgage 
of  the  plaintiff  to  said  Aiken  County  Loan  & 
Savings  Bank,  executed  on  the  same  day  that 
his  note  was  given,  and  the  mortgage  covers 
the  interest  of  the  plaintiff  In  the  land  in 
question;  tbat  the  Aiken  County  Loan  &  Sav- 
ings Bank  has  been  placed  in  the  hands  of  G, 
K.  Chafee,  as  receiver,  and,  as  such,  he  Is  the 
lawful  owner  of  said  note  and  mortgage,  and 
there  is  now  due  him  upon  the  same  the  sum 
of  seventy-two  dollars  and  forty  cents.  It 
also  appears  from  the  evidence  that  G.  W. 
Foster,  Jr.,  on  the  30th  day  of  July,  1894,  made 
his  note  to  the  defendant  B.  F.  Turner  tor  the 
sum  of  seven  hundred  dollars,  with  interest 
from  date  thereof  at  the  rate  of  8  per  cent 
per  annum  with  10  per  cent  to  be  added  as 
couns^  fees,  for  collection,  which  said  note 
becomes  due  on  the  30th  day  of  July,  1895. 
This  note  Is  secured  by  a  mortgage  executed 
to  B.  F,  Turner  by  G.  W.  Foster,  Jr.,  on  the 
same  day  that  the  note  was  given,  and  it 
covers  his  interest;  that  Is,  the  Interest  of 
G.  W.  Foster,  Jr.,  In  the  land  included  In  the 
deed  atwve  mentioned.  The  mortgage  Is  also 
executed  by  G.  W.  Foster,.  Sr.,  and  it  there- 
fore covers  any  interest  which  he  may  have 
in  the  same  premises.  There  will  be  due 
upon  this  last  note  and  mortgage  on  the  30th 
day  of  July,  1895,  the  sum  of  seven  hundred 
and  fifty-six  dollars,  besides  counsel  fees, 
which  amount  to  seventy-five  dollars  and 
slx^  cents,  in  all  amounting  to  eight  hun- 
dred and  thirty-one  dollars  and  sixty  cents. 

"The  facts  as  above  stated  are  not  con- 
troverted, and  I  BO  find  them  from  the  evi- 
dence. The  rights  of  the  parties  hereto  de- 
pend entirely  upon  the  construction  of  the 
trust  deed.  I  have^glven  the  same  careful 
consideration,  and  condnde  as  matter  of 
law  as  follows:  - 

"(1)  That  there  are  no  active  duties  Im- 
posed upon,  the  trustee  under  this  deed.  It 
ia  simply  a  dry  trust  and  under  the  statute 
of  uses,  being  sections  2089  and  2090  of  the 
Bevlsed  Statutes  of  this  state,  the  trust  was 
at  once  executed,  and  the  fee  raited  abso- 
lutely In  the  p'artjea  entitled  to  the  xiaa.  The 


statute  of  neee  has  been  repeatedly  oon- 
stmed  by  our  conrts.  and  the  general  doc- 
trine on  thla  point  may  be  briefly  stated  to  be 
that  where  the  Intention  Is  that  the  estate 
shall  not  be  executed  in  the  cestui  que  use, 
and  any  object  is  to  be  effected  by  Its  re- 
maining In  the  trustee,  then  It  Bhall  not  be 
executed;  bat,  on  the  other  hand,  If  there  Is 
no  duty-  Imposed  upon  the  tmstee,  then  the 
statute  executes  the  use,  and  the  tee  vests 
in  the  person  entitled  to  the  use.  The  fol- 
lowing authorities  sustain  this  view:  Mc- 
Nlsh  V.  Guerard,  4  Strob.  Eq.  74;  Porter  v. 
Doby,  .2  Eich.  Eq.  53;  Harley  T.  Platts.  6 
Rich.  Law,  315;  Pearce  v.  McCIenaghan,  5 
Rich.  Law,  178;  Lamar  v.  Simpson,  1  Rich. 
Eq.  71;  Faber  v.  Police,  10  S.  O.  376;  Far^ 
row  V.  Farrow,  12  S.  C.  168;  Howard  v.  Hen- 
derson, 18  S.  C.  181;  Covar  v.  Canteloii,  26 
S.  G.  35;  McNair  v.  Craig,  36  S.  C.  100.  15 
S.  E.  135;  Reeves  v.  Brayton,  36  S.  C.  384, 
15  S.  B.  658;  WIeters  v,  Tlmmons,  25  S.  a 
488,  1  S.  B.  1. 

"(2)  I  bold  that,  under  the  deed,  Sarah  A. 
Foster  and  her  diildren  take  the  entire  es- 
tate; that  G.  W.  Foster,  Sr.,  has  no  rtgbt  or 
Interest  In  the  premises.  After  granting  the 
entire  estate  to  the  use  of  Sarah  A.  Voatet 
and  her  children,  the  following  sentence  oc- 
curs In  the  deed:  'And  my  son  G.  W.  Fos- 
ter is  requested  and  desired  to  reside  on  the 
said  premises  during  his  lifetime,  or  as  long 
as  it  may  suit  lils  pleasure  or  convenience.' 
These  words  do  not  give  any  estate  to  G.  W. 
Foster,  Sr.;  they  simply  express  a  request 
or  desire  on  the  part  of  the  grantor  that 
his  son  should  reside  on  the  premises  al- 
ready granted  as  long  as  the  son  finds  it  con- 
venient to  so  reside.  These  are  mere  preca- 
tory words,  and  the  Inclination  of  the  courts 
of  modem  times  is  not  to  extend  the  doc- 
trine of  recommendatory  trust  Chief  Jus- 
tice Mclver,  in  the  case  of  Rowland  v.  Row- 
land, says  (29  S.  C.  58,  6  S.  B.  902):  'It  is 
quite  true  tbat  precatory  words  may  some- 
times be  sufficient  to  raise  a  trust  nnd  some 
of  the  earlier  decisions  went  very  far  In 
this  direction;  but  as  said  by  Mr.  Justice 
Story  (2  Eq.  Jur.  g  1069),  the  inclinations  of 
the  courts  in  modem  times  "Is  not  to  extend 
the  doctrine  of  recommendatory  trusts." 
And  the  rule  Is  that  precatory  trust  or  rec- 
ommendatory words  Imply  discretion,  and 
must  be  construed,  unless  a  different  sense 
is  irresistibly  forced  upon  them  by  the  con- 
text See,  also,  what  Is  said  by  the  same 
eminent  writer  In  sections  1070  and  1073 
as  to  the  necessity  for  certainty  and  definite- 
ness  in  the  property  to  which  stich  a  trust  Is 
claimed  to  be  attached.  To  the  same  effect 
see  Jarm.  Wills,  329,  338.  These  views  have 
been  fully  recognized  in  this  state  In  the  case 
of  Leseane  v.  Wltte,  5  S.  C.  450,  where  it  Is 
said:  "Though  the  language  used  may  con- 
vey the  wish  or  desire  of  the  testator  as  to 
the  use  of  the  property  devised.  If  It  does 
not  Impose  on  obllgatUm  which  can  be  en- 
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forced  In  a  conrt  bf  equity  It  cannot  be  held 
to  control  or  qaaXlty  tbe  absolute  Interest 
which  Is  conferred  by  the  previous  disposi- 
tion. Where  an  absolute  right  is  given, 
words  which  are  to  annex  a  limitation  to  its 
free  and  uncontrollable  exercise  must  not 
only  be  mandatory,  but  In  themselves  show 
the  manner  In  which  tliey  are  to  operate,  so 
that  the  purpose  of  the  testator  may  clearly 
appear  how  or  In  what  degree  he  Intended 
to  affect  the  original  gift  by  restrictions  en- 
tirely inconsistent  with  its  independent  en- 
joyment" '  See,  also,  2  Story,  Eq.  Jar. 
106S-1070;  2  Minor,  Inst  246, 1082;  Harrison 
V.  Harrison,  2  Grat  13;  Baton  v.  Watts,  L. 
B,  4  Eq.  151;  Bonser  t.  Elnuear,  2  Glfl.  195; 
Bernard  r.  MlnshuU,  Johns.  Eng.  Gh.  287; 
Ellis  Ellis,  15  Ala.  296;  Whipple  v.  Adams. 
1  Mete.  (Mass.)  445;  Alston  v.  Lea,  6  Jones, 
Bq.  27;  Burt  v.  Herron,  66  Pa.  St  400.  The 
recent  case  of  Arnold  v.  Arnold,  41  S.  C.  298. 
299,  19  S.  E.  670,  sustains  fully  the  principle 
above  announced.  At  page  298,  41  S. 
and  page  670,  19  S.  B.,  the  court  s^s: 
'Words  of  advice,  recommendation,  or  desire 
do  not  create  a  devise,  nor  wUl  they  operate 
so  as  to  raise  a  trust  In  equity,  nnleas  the 
property  Is  certain,  and  persons  to  whom  tt 
Is  given  clearly  dmciibed;  and  even  In  that 
case  such  words  are  not.  In  general,  deemed 
Imperative  or  legatory  where  they  are  Incon- 
sistent with  the  antecedent  rights  or  Interest 
derised  to  that  person  to  whom  they  are  ad- 
dressed; for  in  such  cases,  the  subject-matter 
of  tbe  recommendation  having  been  once  ab- 
solutely devised  away.  It  cannot  be  presum- 
ed that  the  testator  Intended  to  nse  the  sub- 
sequent words  of  the  recommendation  in  a 
legatory  sense,  which  would  be  to  construe 
his  will  as  iQconsIsteut  with  itself  in  one 
and  tbe  same  sentence.'  In  the  Arnold  Case 
the  words  of  the  will  were:  'And  I  admon- 
ish and  charge  my  said  grandchildren  that 
this  gift  Is  made  In  the  hope  and  upon  the 
trust  that  they  will  provide  for  the  parents 
during  their  Uvea*  In  construing  these 
words.  Chief  JusUce  Mclver,  who  delivered 
the  opinion  of  the  court,  says:  *It  seems  to 
us  tliat  these  words  addressed  to  the  chil- 
dren amount  to  nothing  more  than  the  ex- 
pression of  a  wish  and  hope  that  the  chil- 
dren, after  receiving  their  shares  of  the 
property,  will  provide  for  their  parents,  and 
that  they  cannot  be  regarded  as  creating  any 
charge  or  affixing  any  tmst,  in  a  legal  sense, 
upon  tbe  property  previoo^  devised  to  the 
children  absolutely  In  fee  simple,  under  tbe 
authority  above  cited.' 

"It  was  contended  In  argnment  by  the 
counsel  for  the  defendant  O.  W.  Foster,  Sr., 
that  Sarah  A.  Foster  and  her  children  took 
only  a  life  estate  In  the  land  embraced  to  the 
deed,  and  that  upon  her  death  the  fee  revert- 
ed to  G.  W.  Foster,  Sr.,  the  only  heir  at  law 
of  the  grantor.  I  cannot  accept  this  view; 
for,  althon^  the  word  'h^r*  Is  not  used  In 
the  deed  in  connection  with  the  beneficiary 


under  the  deed.  It  Is  still  a  matter  of  what  was 
the  Intent  of  the  grantor  to  be  gathered  from 
the  construction  of  the  whole  deed,  and  It  is 
very  plain  to  me  in  this  Instance  that  the 
grantor  intended  that  Sarah  A.  Foster  and  her 
children  should  have  an  entire  absolute  es- 
tate In  fee,  without  reservation  or  remainder 
to  any  one.  The  intent  of  the  grantor  could 
not  be  carried  out  unless  we  adopt  tbls  con- 
struction. In  the  case  of  Fuller  v.  Mlssroon. 
85  S.  C.  329,  14  S.  E.  714.  In  passing  upon  a 
question  precisely  the  same  as  that  now  un- 
der consideration,  the  court  uses  the  follow- 
ing language:  'Mr.  Washburn  says,  at  par- 
agraph 40  of  the  same  section  [Wasbb.  Real 
Prop.  bk.  2,  c.  3,  S  2],  that  there  are  some  ex- 
ceptions to  such  rule,  one  of  which  he  states 
as  follows:  "Another  exception  Is  that  the 
word  'heir'  Is  not  always  necessary  In  order  to 
give  an  equitable  estate  tbe  character  of  In- 
herltablilty,  if  It  requires  that  such  an  effect 
should  be  given  to  carry  out  the  clear  Inten- 
tion of  tbe  party  creating  It  Tbos,  it  la  saiil. 
If  land  be  given  to  a  man  without  the  word 
'heirs,'  and  a  trust  be  declared  of  that  estate, 
and  It  can  be  satisfied  in  no  way  but  by  tbe 
cestui  que  trust  taking  an  Inheritance.  It  has 
been  construed  that  a  fee  passes  to  him.  even 
without  the  use  of  the  word  'heirs'  "—citing 
the  cases  of  VUUers  v.  VlUiers,  2  Atk.  7U  and 
Fisher  v.  Fields,  10  Johns.  605.  in  both  of 
which  cases  deeds,  not  wills,  were  being  con- 
strued.*  To  the  same  effect  Is  the  ease  of 
Bratton  v.  Massey,  15  8.  0.  27a 

"It  therefore  follows  that  Sarah  A.  Foster 
and  her  children  took  an  absolute  estate  In 
fee  under  the  deed.  'The  share  of  Sarah  A. 
Foster  was  one-fifth.  Upon  her  death  It  de- 
scended in  equal  shares  to  her  husband  and 
four  children.  McNaIr  v.  Craig,  36  S.  C.  100, 
16  S.  E.  135.  So  that  the  plaintiff  and  each  of 
the  defendant  children  now  own  an  )indlvid- 
ed  Vsa  Interest  In  fee  In  the  premises,  and 
the  defendant  G.  W.  Foster,  Sr..  owns  an  un- 
divided Vss  Interest  in  the  same;  and  U  Is 
accordingly  so  adjudged. 

"It  is  therefore  ordered,  adjudged,  and  d»* 
creed  that  the  premises  described  in  the  conn 
plaint  be  sold  by  the  master  for  Aiken  county 
on  salesday  in  November.  189S,  or.  on  some 
subsequent  salesday  thereafter,  In  front  of  the 
courthouse  at  Aiken;  that  the  said  master  do 
give  legal  notice  of  the  time,  place,  and  terms 
of  such  sale;  that  tbe  terms  of  such  sale  be 
for  one-half  cash,  balance  on  a  credit  of  one 
year  from  date  of  sale,  to  be  secured  by  bond 
of  the  purchaser  and  a  mortgage  of  tbe  prem> 
Isea,  with  Interest  from, day  of  sale,  but  tbe 
purchaser  be  at  liberty  to  pay  all  cash  if  he  so 
desires;  that  the  purchaser  be  let  Into  po»- 
sesslm  of  the  premises  on  complying  with  tin 
terms  of  sale  and  the  production  of  the  mas- 
ter's deed;  that  the  master  do  pay  out  of  the 
proceeds  of  the  sale  all  taxes  which  may  be 
then  due,  next  the  exi>en8es  of  sale  and  the 
costs  herein,  to  be  taxed  by  the  dertc  of  this 
court  and  he  thai  divide  the  balance  of  tiM 
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fands  arising  from  the  sale  as  follows,  to 
wit.  the  •/>»  PBrt  to  tbe  plalntUT  and  eadi  of 
the  defendants  O.  W.  Poster.  Jr..  Mrs.  M.  M. 
Glorer,  and  Mary  E.  Foster,  and  the  i/se  P^LTt 
to  a.  Mr.  Poster,  Sr.;  that,  out  of  the  share 
S0I14  to  the  jilaintlff,  he  do  first  pay  to  the 
defendant  O.  K.  (Siafee,  as  recelyer,  or  to  his 
attorneys,  the  som  of  972.40,  with  Interest 
thereon- from  tbe  8th  day  of  July,  189&;  that 
out  of  the  share  goiuK  to  G.  W.  Foster,  Jr., 
and  G.  W.  Poster,  Sr.,  he  do  pay  to  the  de- 
fendant B.  P.  Tnmer,  or  his  attnmeys,  the 
sum  of  I8S1.00,  with  Interest  thereon  from 
tbe  30th  day  of  July.  1885;  that,  if  there  Is 
any  balance  left  to  the  plaintiff  or  said  defend- 
ants last  named,  tbe  master  do  then  pay  over 
the  same  to  said  parties  or  their  attorneys; 
that  the  shares  going  to  tbe  defendants  Mrs. 
Id.  M.  OloTer  and  Mary  El.  Poster  be  paid  to 
said  parties  or  their  attorneys;  that.  If  there 
be  not  sufficient  funds  coming  to  the  plalntUf 
and  the  defmdants  O.  W.  Foster,  Jr.,  and  G. 
W.  Foster,  Sr.,  to  p^  tbe  amounts  herein  de- 
oreed  against  them,  then  tbe  master  specify 
such  deficiency  tai  Us  report  of  sale,  and  the 
defendant  G.  K.  (3iUee,  as  recover  as  afore- 
said, and  the  defendant  B.  P.  Turner,  have 
leave  to'  enter  np  Judgment  for  the  respective 
amounts  that  may  be  so  reported  due  them. 
Tbe  premises  herein  ordered  to  be  mM  are 
fully  described  In  tbie  deed  which  Is  set  forth 
tai  this  ddcree.'* 

To  which  decree  defendants  filed  the  fbl- 
lowlng  ezceptltHis: 

*rrbe  defendants  Mrs.  M.  M.  Olovo;  Gea 
W.  Foster,  Jr.,  Hary  B.  Foster,  and  Geo.  W. 
Foster,  Sr.,  except  to  the  decree  of  his  Iranor. 
Judge  Watts,  and  submit  that  tbe  same 
should  be  reversed,  upon  the  fbllowlng 
grounds:  (1)  Because,  It  Is  submitted,  bis 
honor  erred  in  decreeing  that  the  plaintiff  was 
entitled  to  partition  In  this  action,  and  hi  hold- 
ing that  the  plaintiffs  and  defendants  were 
oitltled  to  estotes  in  the  land.  In  the  prop<w- 
tlons  as  set  fortb  In  the  decree,  In  that  It  la 
submitted  that,  under  tbe  deed  construed  In 
bis  honor's  decree,  the  plaintiffs  and  defend- 
ants,'as  In  like  interest,  had  no  absolute  es- 
tate In  the  land  In  question,  but  were  subject 
to  the  tight  of  the  defendant  George  W.  Fos- 
ter, Sr..  to  tbe  possession  of  the  property  dur- 
ing his  lifetime.  (2>  That  bis  honw  erred  in 
not  dismissing  the  complaint,  for  the  reason 
that  tbe  facts  of  the  case  and  the  deed  conr 
strued  by  bim,  taken  togeUier.  showed  that 
the  plaintiff  had  no  right  of  posseaalon  In  tbe 
property  In  question,  which  right  of  posses- 
sion was  necessary  to  enable  bIm  to  be  en- 
titled to  a  decree  for  partition.  (3)  That  bis 
honor  erred  in  not  decreeing,  If  be  decreed 
anything  as  to  tbe  quantity  of  tbe  eMate,  that 
the  estate  of  the  plaintiff  and  those  In  like 
Interest  In  the  land  was  not  an  absolute  es- 
tate, but  idmply  went  for  life  to  eexh  of  the 
•aid  parties,  and  that  tbe  fee  of  tbe  land  after 
Oeatb  of  each  of  the  said  parties  reverted  to 
George  W.  Foster,  Sr.,  the  only  beir  of  tbe 


original  grantor.  In  the  deed  to  WUItam  Fos- 
ter, Sr.  (4)  That  his  honor  erred  In  not  de* 
creeing,  even  If  bis  decree  Is  right,  to  George 
W.  Foster,  Sr„  a  one-fifteenth  Interest  In  the 
land  In  question.  (6)  That  his  honor  erred  In 
allowing  any  connsel  fees  or  commissions  aa 
against  the  defendant  George  W.  Fusier.  Jr.. 
undor  hla  mortgage  to  hla  co-defendant  B.  F. 
Turner." 

Croft  A  Chafee.  for  G.  K.  Cbafee,  as  r» 
oelvra-.  M.  B.  Woodward,  for  B.  F.  Turoet. 
Folk  &  Folk,  for  respoindenta.  Hendrasoa 
Bros.,  for  d^endanta. 

JONES.  J.  The  plaintiff  sedn  partition  of 
a  tract  of  land  lying  In  Beech  Island,  Aiken 
comity,  bating  lils  right  tberefw  on  a  deed  of 
trust  executed  March  28,  1871,  whereby  tbe 
grantor,  William  Foster,  conv^ed,  with  gen- 
eral covenants  of  \rarranty,  thia  tract  to  the 
plaintiff,  WUllam  H.  Foster,  bis  heirs  and 
assigns,  forever.  In  trust  for  the  sole  and 
separate  use  of  Mrs.  Sarah  A.  Pewter  and  her 
children.  The  deed  ctmtalns  also  this  provl- 
Blon  or  language:  "And  my  son.  Geor^  W. 
Foster,  IB  requested  and  desired  to  reside  on 
the  said  premises  during  his  life,  or  as  long 
as  It  may  suit  bis  pleasure  or  convenience." 
Geonce  W.  Foster,  Sr..  Is  the  son  of  William 
Fostu,  Sarah  A,  Foster  was  the  wife  of 
George  W.  Foster,  Sr.,  and,  at  the  droe  of  tbe 
execution  of  the  deed,  had  four  children,  via. 
the  plaintiff,  WUllam  H.  Foster,  and  the  de- 
fendants Mrs.  H.  M.  Glover,  George  W.  Fos- 
ter, Jr.,  and  Mary  B.  Foster.  Sarah  A.  Fos- 
ter died  In  1880,  leaving,  as  her  only  heirs  at 
law,  her  husband,  the  defendant  George  W. 
FostM',  Sr..  and  tbe  four  children  above 
named.  The  grantor,  William  Poster,  is  dead, 
and  leaves,  aa  his  only  heir  at  law,  the  de- 
fendant George  W.  Foster,  Sr.  George  W. 
Foster,  Sr.,  now  resides  on  tile  premises,  wltb 
bis  daughter  Hary  E.  Fostn*.  He  has  been 
In  possession  of  tbe  land,  togettier  with  bis 
wife,  Ssrah  A.  Foster,  up  to  her  death.  In 
1890;  and  riuee  rhat  time  he  baa  continued 
In  possession,  the  defendant  Mary  E.  Poeta 
living  with  him,  other  children  having  moved 
elsewhere.  These  terta  are  not  disputed. 

The  defoidants  M.  M.  Glover,  George  W. 
Foster,  Jr.,  Mary  E.  Foster,  and  GeorRe  W. 
Fostw,  Sr..  answered  jolntiy,  and.  after  • 
general  denial,  set  up  tbe  plea  that  tbe  land 
could  not  be  partitioned,  for  the  reason  that 
George  W.  Foster,  Sr.,  has  the  right  of  pos- 
sesblon  of  said  property  during  hla  lifetime^ 
or  at  bis  will  and  pleasure,  and  that  he  ta 
Btfll  living,  and  objects  to  partition,  and  that 
the  other  defendante  join  Urn  In  said  objec- 
tion. Tbe  defendant  George  K.  Chafee,  aa 
receiver.  Intervened  and  answered,  setdng  up 
a  mortgage  for  $58  and  Intereat.  and  10  p«- 
cent  additional  tor  attorney's  fee.  »ecuted 
by  the  plaintiff  to  the  County  Loan  ft  Savings 
Bank,  covenog  his  Interest  In  said  lands,  and 
joined  In  the  prayer  fbr  partition,  and  asked 
for  tiia  foredosnre  of  tbe  nuutgsga  Tte 
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defttidant  B.  F.  Tuner  Interrened  and  an- 
swered, setting  ap  bond  and  mortgase  ex- 
ecuted SOUi  July,  1S04,  payable  SOtta  Jnly, 
1886,  by  the  defendants  George  W.  Foster, 
Jr..  and  Oeocge  W.  Foster,  Sr.,  for  9T0O,  with 
tnt^est  from  date  at  8  pw  cent,  corerlng 
the  Interest  of  satd  George  W.  Foster,  Jr., 
and  Greorge  W.  Foster,  Sr.,  In  said  premise 
described  In  tbe  mortgage  to  be  "to  the  ez- 
toit  of  one-fonrtb  Interest" 

The  circuit  Judge  nude  decree  Angost  3, 1806, 
adjudging  that  Qettfge  W.  Foster,  Sr.,  had 
no  estate  or  right  of  possession  of  said  prem- 
ises under  the  terms  of  the  trust  deed;  that, 
tbe  trust  being  passive,  the  statute  of  uses 
executed  the  trust;  and  that  Sarah  A.  Fos- 
ter and  her  children,  M.  H.  Olover,  George 
W.  Foster.  Jr.,  Maiy  B.  Fosta.  and  W.  H. 
Foster,  took  an  estate  In  fee  In  said  land,  ss 
temtnts  In  common,  at  the  date  of  the  deed; 
and  that  on  the  death  of  Sanb  A.  Foster,  In 
ISOO,  her  interest  (one-ftfth)  descended  to  her 
husband,  George  W.  Foster,  Sr.,  and  the  four 
children  named  above  are  her  l^rs  at  law. 
According,  be  decreed  for  a  sale  of  the 
premises,  and  a  dtrislon  of  the  iroceeda 
among  the  parties  according  to  th^  inter* 
eets,  as  fixed  by  blm,  and  directed  that  tbe 
mortgage  In  faror  of  defmdant  Chafee,  as 
recover,  be  paid  out  of  the  share  of  plain- 
tiff In  the  proceeds,  and  that  the  mortgage 
of  defendant  Tnnier  be  paid  out  of  the  shares 
of  the  defendants  George  W.  Foster,  Jr.,  and 
George  W.  Foster,  Sr.;  the  amount  decreed 
to  be  due  on  this  mortgage  being  f^.60i, 
which  Includes  $^.00  as  counsel  fees  tor  col- 
lection. The  decree  fixed  the  Interests  of  tiie 
parties  In  the  prantses  as  follows:  An  un- 
divided Vss  Interest  to  the  defendant  Gewge 
W.  Foster.  Sr.,  and  an  undivided  */%%  interest 
to  the  plaintiff  and  to  each  of  the  defendante 
M.  U.  Glovor,  Mary  B.  Foster,  and  Qeoi^  W. 
Foster,  Jr.  The  defendant  Geotge  W.  Fos- 
ter, Sr.,  with  whom  tbe  defendante  M.  M. 
Glover,  SL  E.  Foster,  and  George  W.  Foster, 
Jr.,  Join,  appeals  from  this  decree,  on  five 
exceptions,  set  out  In  the  case,  which  make 
snbstantlally  these  questions:  <1)  Whether 
George  W.  Foster,  is  entitled,  under  the 
trust  deed,  to  the  possession  of  tbe  said  prem- 
ises during  bis  life;  (2)  whether  the  plaintiff 
and  those  In  like  Interest  with  blm  have  an 
abs(^nte  estete  In  fee  in  said  land,  or  merely  a 
life  estete,  and  whether,  after  their  death,  the 
fee  reverted  to  the  h^rs  of  tbe  grantor;  (3) 
whether  the  interest  of  George  W.  Foster,  Sr., 
la  not  i/is  Interest  In  said  premises,  Instead 
of  i/as.  and  that  of  the  plaintiff  and  the 
other  three  defendante  t/io  Instead  of 
under  the  circuit  court's  construction  of  the 
deed;  (4)  whether  tbe  counsel  fees  or  com- 
missions may  be  allowed  against  George  W. 
Foster.,  Jr.,  vaA  George  W.  Foster,  Sr.,  on 
tbe  mortgage  to  defendant  Tomw.  Tbe  de- 
cree of  the  circuit  court  the  trust  deed,  and 
the  exceptions  of  the  appellante  will  be  set 
out  In  the  report  of  the  casa 


Taking  up  the  first  question  stated  above, 
whether  George  W.  Foster,  Sr.,  bas  any  right 
of  possession  of  said  premises  during  his 
life,  it  Is  quite  dear  that  he  bas  not  The 
words  In  tbe  trust  deed  railed  on  to  sustain 
appdlantt*  contention  that  George  W.  Fos- 
ter, Sr.,  has  such  right  of  possession,  are: 
"And  my  son,  George  W.  Foster,  is  request- 
ed and  desired  to  reside  on  the  said  premises 
during  ills  Uffttlme,  or  as  long  as  it  nu^  suit 
his  pleasure  or  convenience,"— coupled  witk 
the  words  describing  the  consideration  of 
the  deed  to  be  "the  natural  love  and  affec- 
tion which  I  have  for  my  son,  Gtoozge  W. 
Foster,  and  his  fami^,''  etc.  We  are  sat- 
isfied with  the  coQcloston  of  the  drcolt  court 
on  this  point  well  sustained,  as  it  Is,  the 
authorities  dted.  The  construction  contend- 
ed for  by  appellante  16  wholly  inconsistent 
with  the  scope  and  purpose  of  the  deed,  and 
would  contradict  and  nulli^  almost  every 
other  word  In  the  deed.  The  land  was  set 
apart  "for  the  Btiia  and  separate  use  at 
Sarah  F.  Foster  and  tier  children."  The 
grantor  donbtless  thought  that  a  trostee  was 
necessary  to  enalde  the  wife  to  bold  the 
land,  for  be  used  tbe  language  usually  em- 
ployed when  It  is  expressly  Intended  that  tbe 
husband  shall  not  control  tbe  property  set 
apart  for  the  wlf&  The  oovenante  of  wax^ 
rant;  bound  George  W.  Foster,  as  tbe  heir 
of  the  grantor,  to  defend  the  premises  unto 
the  grantee  and  bis  heirs,  agalnat  hims^ 
It  Is  true  that  tbe  deed  was  partly  made  In 
consideration  of  tbe  love  the  grantor  bad 
"for  George  W.  Foster  and  his  flunily**;  but 
this  love  Is  well  shown  In  providing  fox  the 
temlly  of  George  W.  Ftwter,  and  the  valna- 
ble  consideration  was  from  the  one  to  whom 
the  fee  was  granted.  From  such  words  it 
Is  impossible  to  Imply  any  estate,  use,  occu- 
pancy, or  trust  In  conflict  with  the  grant  of 
tbe  whole  estete  in  fee^  with  all  ite  ind- 
dents,  to  another. 

We  will  consider  now  the  second  question 
above,  as  to  what  estate  the  parties  take 
under  the  trust  deed.  It  is  clear,  as  hdd 
In  the  circuit  court  that  no  duty  Is  Imposed 
iqKm  the  trustee  under  this  deed;  that  the 
trust  was  simply  a  dry,  passive  trust  and, 
under  tl»  stetute  ctf  uses  0!7  Hen.  Till,  a 
la  See  2089,  Ber.  St),  was  imme^tely 
executed,  and  the  estete  rested  in  the  pat^ 
ties  entitled  to  tbe  use.  This  Is  well  settled, 
and  a  reference  to  the  cases  dted  by  tbe  cir- 
cuit court  la  quite  suffldent  Indeed,  appel- 
lante* counsel  do  not  dispute  this.  But  the 
question  arises,  what  estete  Is  vested  in  tbe 
oestnls  que  tmstent  under  this  deed?  The 
statute  of  27  Hen.  YIIL  c  10,  provided  "that 
'when  any  person  shall  be  sdsed  of  bonds, 
etc.,  to  the  use,  confidence,  or  trust  of  any 
other  person  or  body  politic^  the  person,  etc., 
entitled  to  tbe  use  la  fee  simple,  tee  tail,  for 
llts  or  years,  or  otherwise,  shall  from  Iwnce- 
tbrth  stand  and  be  seised  or  possessed  ot  tbe 
land,  etc,  of  and  in  the  like  estate  as  they 
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have  In  tiie  nse,  tmst,  or  eonfldenoe,  and 
tliat  tbe  estate  of  tbe  peraon  so  seised  to 
uses  sbaU  be  deemed  to  be  In  him  or  tbem 
tbat   have  the  use  In  such  quality,  maimer, 
foiin,  and  condition  as  tber  bad  before  In 
the  nse."   Our  statnte  (section  2089,  Rev. 
St.)  concludes  that  tbe  person,  etc^  having 
such  nse,  etc.,  shall  be  deemed  and  adjudged 
in  lawful  seizure,  estate,  and  possession  of 
same  lands,  etc,  to  all  intents,  Instmctions, 
and  purposes  in  law,  of  and  In  such  like  es- 
tates as  they  had  or  shall  have  In  use,  trust, 
or  confidence  In  the  same."    The  grant  In 
tills  deed  Is  to  the  trustee,  "his  heirs  and 
•  ^  forever";  but  there  are  no  words 
stance  In  reference  to  the  cestuls  que 
-.t    Tbe  trustee  Is  ^mpiy  to  hold  in 
for  Sarah  A.  Foster  and  her  chUr 
There  is  strong  authority  for  saying 
'rben  tbe  statute  of  uses  executes  the 
In  the  cestui  qae  trust,  the  exact  es- 
Iven  to  the  trustee  Is  transferred  to 
Stul  que  tmst    See  Perry,  Trusts  (3d 
,  404,  i  312.    Tbe  rule  In  reference  to 
1  troBt  is  stated  in  this  authority  uius: 
■  cases  where  an  estate  Is  given  to  one 
i  use  of  another  in  such  manner  that 
itnte  of  uses  st^M  In  and  executes  the 
In  the  c^tul  que  trust,  the  statute  exe- 
at tbe  cestui  que  trust  only  the  estate 
le  first  donee  or  trustee  takes;  that  is, 
atnte  execqtee  or  transfers  the  exact 
n  ^         given  to  the  tnutee,'*   (Italics  dots.) 
Q  ut        .nthor  goes  on  to  state  that  a  dUTerenc 
iu  ^       ^ireTails  In  respect  to  estate  iqion  a 
(J  ^        »r  use  not  executed  tqr  the  statnte.  "In 
u>  0        ^  cases,**  says  be,  '^e  extent  or 
M  ^        tty  of  the  estate  taken      tbe  trustee 
Z  ^        uinlned,  not  1^  tbe  drcumstence  that 
of  Inheritence  in  tbe  trustee  are  or 
3t  used  in  the  deed  or  will,  but  by  the 
.  of  the  parties;  and  the  Intent  of  the 
m  Is  determined      the  scope  anjl  ex- 
jt  the  trust."   In  the  case  at  bar  the 
as  given  to  tbe  trustee,  and  If  the  estete 
mmediately  executed  in  the  cestuls  que 
■  At,  beliuc  a  passive  trust,  then,  under 
ntbority,  if  it  be  law,  the  fee  Is  In  the 
s  que  tmstent. 

lay  be  said  here.  In  passing,  tint  while 
Tue  that  Sarah  A.  Foster  was  a  mar^ 
(Toman  at  the  execution  of  this  deed 
n,  and  np  to  the  time  of  her  death,  in 
still  this  fac^  since  the  constitutlou  of 
itM>o,^will  not  prevent  the  opemtlon  of  the 
statute  of  uses.  Railway  Co.  t.  Scott,  38  fi 
a  34,  16  S.  B.  185,  839.  Bnt  we  wlU  not 
rest  this  case  on  the  authority  cited  above 
from  Ferry  on  Trusts.  While  there  are  no 
eases  hi  this  state  In  conflict  with  the  role 
above  stated,  it  seems  that  the  decided  cases 
in  this  state  have  proceeded  on  the  theory 
that,  notwithstanding  the  grant  is  to  the 
trustee  In  fee,  the  court  should  look  further 
Into  the  tmst  deed  to  ascertain  the  intent  of 
the  grantor.  It  la  not  doubted  tbat,  as  a 
xeottal  ral^  the  word  "helx"  Ja  nscessuqr  to 


mrry  a  k«al  estate;  nor  Is  tt  doubted  that, 
as  an  exception  to  this  rale,  tbe  word  "heir" 
Is  not  neeesnry  to  give  an  equlteble  esteto 
the  character  of  inheritabillty,  provided  the 
intention  of  the  party  creating  the  trust  to' 
grant  the  fee  to  ttw  beneficiary  or  cestui  que 
trust  can  be  made  out  from  tiie  whole  in- 
strument This  is  conclndvety  so  ruled  In 
Bratton  Mousey,  15  S.  O.  277:  Fuller  v. 
Missroon,  85  &  a  328, 14  S.  O.  714;  and  tbe 
authorities  in  these  cases  cited.  In  seeking 
this  intent  courts  of  equity.  In  their  Juris- 
dlctlon  over  trusts,  will  not  be  bound  by 
tbe  technical  rules  of  the  common  law.  In 
Bratton  v.  Maasey,  which  was  a  case  bi 
which  the  fee  was  courted  to  tbe  traatee 
without  words  of  inheritance  In  reference  to 
the  beneficiary,  the  court  as  was  ateted  by 
Mr.  Justice  Pope  In  Fuller  v.  Missroon,  su- 
pra, "seized  upon  tbe  almost  unlimited  pow- 
er of  disposition  given  to  the  beneficiary 
to  deduce  tbe  intentlou  of  the  grantor  that 
the  estate  created  by  his  deed  was  a  fee 
simple  by,  In  effect  supplyiog  tbe  word 
*h^r.' "  So,  in  Fuller  v.  Missroon,  tbe  court, 
from  the  power  of  sale  contained  in  tbe  deed, 
and  the  direction  that  the  property  "shall 
vest  in  the  issue  absolute,"  deduced  the  in- 
tent tbat  the  Issue  should  take  the  fee. 
What  estate  therefore,  did  the  grantor  In- 
tend to  convey  to  the  cestuls  que  trusteut? 
It  Is  settled  by  the  two  cases  cited  above 
that  where  a  tmst  deed  Is  baaed  upon  a  val- 
nable  consideration,  however  small,  tills  fact 
may  be  taken  as  evidence  of  the  intention 
of  the  grantor  to  convey  the  whole  estate, 
and  it  will  usually  be  held  to  prevent  a  re- 
sulting trust  In  tbe  grantor  or  his  heirs.  In 
this  case  the  deed  was  made  in  consideration 
of  $50  paid  by  the  trustee.  It  ts  evident 
therefore,  that  tbe  grantor  meant  to  convey 
tbe  whole  estete,  without  resulting  trust  In 
the  grantor  or  his  heirs.  The  grant  of  tbe 
fee  to  the  trustee,  without  the  possibility  of 
reverter,  discloaes  tbe  Intent  that  tbe  whole  es- 
tete conveyed  should  go  to  the  beneficiaries, 
—the  object  of  bis  love  aud  bounty.  If  this 
was  not  tbe  grantor's  Intent  what  was  -his 
Intentf  The  alternative  ts  that  the  fee  would 
remain  in  tbe  trustee,  and  appellante  could 
scarcely  complain  tbat  the  trustee,  who  is 
plaintiff.  Is  willing  to  partition  the  estate 
among  them. 

Looking  further  Into  the  deed  Itself  for 
the  intent  of  the  grantor,  we  find  on  the  sur- 
face a  fiict  which  is  conclusive.  Tbat  fact 
ts  ttiat  W.  H.  Foster,  the  plaintiff,  la  not 
only  trustee,  who  has  paid  a  valuable  con- 
sideration, but  be  Is  also  one  of  tbe  benefi- 
ciaries, being  a  cbild  of  Sarah  A.  Foster. 
Now,  while  it  may  be  true  tbat  the  statnte 
of  uses  wonld  execute  the  trust  so  far  aa  tt 
Is  related  to  the  estetes  of  Sarah  A.  Foster, 
H.  M.  Glover,  Mary  H.  Foster,  and  George 
W.  Foster,  Jr^  bnt  has  no  application  to  the 
estate  of  W.  H.  Foster,  since,  as  to  bis  own 
Interest  ai  benefldaiy,  he  Is  net  *^  person 
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Mlsed  to  tbe  use  of  soine  otber  person,**— 
one  of  the  three  circumstances  necessary  to 
the  execatlon  of  a  use  by  the  statute  (see 
WUllman  t.  Holmes,  4  Rich.  Eq-  485),— stUI, 
under  the  doctrine  of  merger,  the  plalntUf 
took  an  absolute  title  to  a  ^rt  of  satd  prem- 
ises. "If  the  trustee  be  one  of  the  benefl- 
darJes  of  the  tniat,  he  Is  absolute  owner  of 
a  share  of  the  estate  equal  to  bla  interest" 
2  Washb.  Real  Prop.  516.  Though  doubted 
by  Chancellor  Kent  (James  t.  Johnson,  6 
Johns.  Cb.  426),  It  la  settled  law  that  a 
merger  may  be  pro  tanto  (Trlmmler  y.  Vise, 
17  S.  G  409).  and  aa  to  certain  persons 
among  the  cestuis  que  tmstent  (Wills  t. 
Cooper,  25  N.  J.  Law,  137;  Hancock  v.  Flem- 
ing, 103  Ind.  533,  3  N.  E.  254).  Here,  then, 
to  the  extent  of  the  Interest  or  estate  of  the 
plaintiff,  W.  H.  Foster,  as  a  beneficiary,  was 
a  union  <tf  the  legal  and  equitable  estates, 
and  the  equitable  merged  into  the  legal. 
The  deliberate  act  of  the  grantor  in  conrey- 
Ing  the  legal  estate  In  the  whole  and  the 
equitable  estate  In  a  part  of  the  premises  of 
the  same  person  dearly  discloses  an  Intent 
that  the  quality  of  the  estate  in  the  whole 
premises  should  be  carried  Into  the  estate  in 
a  part  thereof.  If  a  person  should  grant 
land  to  A.  In  fee  in  trust  for  could  any 
one  doubt  that  the  grantor  intended  that  A. 
should  hare  the  fee?  Would  it  not  be  equal- 
ly certein.  If  be  should  convey  the  land  in 
tee  to  A.  In  trust  for  A..  B..  O.  D.,  and  B., 
that  the  grantor  Intended  A.  to  hare  an  es- 
tote  In  fee  In  one-fifth  of  the  land?  The  In- 
tent, therefore,  to  grant  a  fee  In  this  land  to 
W.  EL  Foster,  as  one  of  the  beneficiaries,  is 
demonstrable.  But  this  beneficiary  Is  but 
one  of  a  class  or  of  several  for  whom  the 
grantor  wished  to  provide.  "Sarah  A.  Fos- 
ter and  her  children"  were  the  objects  of 
his  love  and  bounty.  The  trust  was  for  each 
alike.  Conceding  the  Intent  that  one  bene* 
flciary  shall  take  in  fee.  we  must  concede 
the  Intent  that  aU  shall  take  In  fee.  Wal- 
lace V.  Craig.  27  8.  0.  514.  4  S.  B.  74.  and 
McNabr  v.  Craig,  S6  S.  C.  100,  15  S.  E.  135, 
settled  that  under  a  deed  to  a  trustee,  "his 
heirs  or  assigns,"  in  trust  for  the  sole  and 
separate  use,  etc.,  of  B.,  a  married  woman, 
and  her  children,  the  married  woman  took 
an  equal  share  with  each  of  her  children  liv- 
ing at  the  execution  of  the  deed.  So  that 
Sarah  A.  Foster  and  each  of  her  children,  at 
the  execution  of  said  deed.  In  1871,  took  one- 
fifth  of  the  land  In  fee.  Sarah  A.  Foster 
having  died  in  1890,  her  Interest  descended 
to  her  husband.  George  W.  Foster,  Sr.,  and 
her  children,  as  her  heirs  at  law.— one-third 
thereof  to  the  husband,  and  one-fourth  of 
two-thirds  thereof  to  each  of  said  children; 
that  la  to  say.  one-fifteenth  of  the  whole 
premises  goes  to  the  defendant  Qeorge  W. 
Foster,  Sr.,  and  seven-thirtieths  of  the  whole 
to  each  of  the  four  children,  the  plaintiff  and 
the  defendants  H.  11.  Olorer,  Max;  B.  Fos- 
ter and  QpoKw»  W.  Fottof;  it. 


From  what  has  been  said,  we  must  over- 
rule the  first,  second,  and  third  exceptions 

of  appellants. 

The  circuit  judge,  in  his  decree,  evidently 
errs— no  doubt.  Inadvertently-^  stating  the 
Interest  of  George  W.  Foster,  Sr.,  to  be 
Instead  <^  i/iit  and  In  stating  the  Interests  of 
the  plaintiff  and  the  tttree  defendantt  In  Ifka 
int^-ests  to  said  premises  to  be  Insteafl 
<tf  f/it.  This  error  Is  the  foundation  of  es- 
ception  4,  which  must  be  sustained.  Be- 
spond^t^  attorneys  concede  this,  and  sak 
that  the  propw  ejection  thereof  may  b* 
made. 

EtEceptlon  S  alleges  error  In  the  circuit 
decree  In  allowing  counsel  fees  to  amount  of 
$75.60  against  the  defendante  George  W. 
Foster,  Jr.,  and  Oeorge  W.  Foster,  Sr.  We 
find  nothing  In  the  bond  and  mortgage  to 
defendant  Turner  to  warrant  this  allowance 
for  counsel  fees.  Thla  seems  to  be  conceded. 
Counsel  for  defendant  Turner  have  filed  no 
argument  In  thla  case,  and  counsel  for  ap- 
pellants. In  their  argument,  state  that  "coun- 
sel for  Mr.  Turner  have  notified  ua  that  they 
abandoned  ttalfl  dalm."  Exception  S  la  bob- 
talned. 

The  circuit  decree  abonld  be  modified  In 
the  two  particulars  above  specified,  but  In 
all  other  respects  It  should  be  affirmed.  It  hi 
the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  modified  In  ac- 
cordance with  the  principles  herein  an- 
nounced, and  It  Is  remitted  to  the  circuit 
court  for  such  purpose,  and  for  such  further 
pmrwwiingi  as  may  be  neceaaai/. 


(4S  8.  a  SU) 
SMITH  V.  SPRATT  MACH.  00. 

OBmrema  Ooozt  of  South  OaroUna.   April  4 

CoHTBioT— Tims  wok  FsEvoiucAaoa. 

Who^  in  a  contract  for  the  manofsctDre 
of  matarial,  no  time  is  spedfied  tor  its  perfonn- 
ance,  in  determii^Qff  what  would  be  a  mao&aUe 
time,  regard  mast  be  hsd  to  the  capadty  of  tht 
mannfactorer'^  plant,  though  the  other  party 
was  unaware  of  Its  capacity;  and  sndi  question 
b  not  to  be  detei  mined  from  the  time  In  which 
manofacturen  in  general  would  have  perfonaed 
the  contract    Pope,  J.,  dissenting. 

Appeal  from  common  pleas  drcnit  oonrt  of 
Tork  county;  Aldrich,  Judge. 

Action  by  Augustus  W.  Smith  against  the 
Spratt  Machtoe  Company.  From  a  Jndg^ 
ment  for  defendant,  plaintiff  appeala.  Ba- 

TOTBGd. 

Wm.  B.  McCaw.  for  JWpeDant.  Vlsl«y.A 
Brice^  for  twvandeiit 


McIYBB,  a  7.  Tbe  plalntlff  tifngM  tUm 
MtUa  to  noonr  the  tmonnm  pwntlonfid  im 
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two  bills  of  excbange  drawn  b7  the  Tuga- 
loo  IroD  Works  on  the  defendant  company 
In  faTor  of  the  plaintiff,  and  accepted  by  said 
company.  By  the  terms  of  these  bULs  of 
exchange  the  amounts  mentioned  were  to  be 
paid  out  of  the  mcney  doe  the  drawer  by  the 
acceptor  when  the  same  became  payable. 
The  only  defense  which  it  Is  necessary  to 
notlee  under  this  appeal  was  that  no  money 
«ver  became  due  the  Tugaloo  Iron  Works 
1^  the  Spratt  Machine  Company.  It  is  a 
conceded  fact  that  the  Tngaloo  Iron  Works 
entered  Into  a  contract  with  the  Spratt  Ma- 
chine Company  to  furnish  certain  Ironwork  to 
be  used  by  the  defendant  company  In  the  con- 
struction of  the  courthouse  at  YorkvlUe.  No 
time  was  specified  In  such  contract  for  the 
completion  of  the  same,  hut  the  defendant 
claimed,  as  a  matter  of  law,  the  contract 
should  have  been  completed  within  a  rea* 
vmaUe  time,  and  that,  as  a  matter  of  fact. 
It  was  not  completed  within  a  reasonable 
time.  It  la  admitted  by  counsel  that:  "At 
the  bearing  testtmouy  was  Introduced  by  the 
plaintiff  tending  to  show  the  size  of  the  plant 
«f  the  Tugflloo  Iron  Works,  and  the  number 
-of  operatlrea  engaged  at  the  time  the  said 
Tngaloo  Iron  Works  were  at  work  upon  the 
order  of  the  Spratt  Machine  Company,  and 
at  the  time  the  contract  was  awarded.  Tes- 
tlmony  was  also  Introduced  to  show  In  what 
time,  with  the  fftdUtles  at  hand,  the  Tugaloo 
Iron  Works  could  hare  completed  the  con- 
tract Testimony  was  also  Introdnced  by  the 
Spratt  Machine  Company,  defendant,  tend- 
ing to  show  that  the  said  Spratt  Machine 
Company  was  not  aware  of  the  size  of  the 
plant  of  the  Tugaloo  Iron  Works  at  the  time 
the  ord^r  was  given  by  the  Spratt  Machine 
0»npany  to  the  Tugaloo  Iron  Works;  and 
that  the  Tugaloo  Iron  Works  plant  was  a 
•man  and  Inslgnlflcant  one.  and,  from  the 
size  of  the  plant  and  lack  of  facilities,  they 
were  unable  to  ever  carry  out  the  contract'*. 
Under  the  charge  of  his  honor,  Judge  Aid- 
rich,  the  Jury  found  a  verdict  In  favor  of  the 
defendant,  and.  Judgment  liavlng  been  en- 
tered thereon,  plaintiff  appeals  upon  the  sev- 
eml  grounds  set  out  In  the  record,  all  of 
which  bare  been  waived  except  the  third, 
wtdcb  nada  as  follows:  **For  not  charging 
tlie  }ni7,  as  requested  by  plaintiff  in  bis 
clshtb  request  to  charge,  the  following:  *No 
time  having  been  specified  in  the  contract 
between  Spratt  Machine  Company  and  Tug- 
aloo Inm  Works  in  which  the  cratract  was 
to  be  completed,  the  law  fixes  a  reasonable 
time;  that  Is,  such  time  In  which  partleB 
similarly  circumstanced  as  the  Tugaloo  Iron 
Works  could  have  completed  the  contract* 
And  fnrtlieF  erred  In  charging  the  Jury  as 
tollowa:  rrbat,  in  the  main,  is  correct;  bat 
I  cannot  charge  you  that  it  means  that  a 
reasonable  time  is  tliat  in  which  a  company, 
similarly  circumstanced  as  the  Tugaloo  Iron 
Works  were,  could  perform  that  contract  I 
charge  yon  this:  Tbat  the  reasonable  time  In 


which  to  complete  that  contract  was  a  time 
in  which  a  corporation  or  Individuals  en- 
gaged In  furnishing  these  Iron  materials 
would  have  furnished  them.  That  is  a  rea- 
sonable time.'"  So  that  the  only  question 
presented  by  this  appeal  Is  whether  the  cir^ 
cult  Judge  erred  in  Instructing  the  Jury  as 
to  the  test  of  what  would  be  a  reasonable 
time  for  the  performance  of  this  contract 

It  seems  to  us  that  indetermlnlng  what  would 
be  a  reasonable  time  for  the  performance 
of  a  given  contract  regard  should  be  had 
•to  the  situation  and  circumstances  of  the  par- 
ties, for  a  time  which  would  be  reasonable 
in  one  case  would  not  be  In  another.  Take 
this  case  as  an  lIIUBtratlon:  If  the  defendant 
had  entered  Into  a  similar  contract  with  one 
of  the  largest  and  best  equipped  iron  found- 
ries in  the  country,  the  defendant  might 
reasonaUy  have  expected  that  the  contract 
could  and  would  be  performed  in  much  less 
time  than  If  entered  Into  with  a  much  small- 
er concern,  not  so  well  equipped.  The  &e- 
fendant  was  under  no  obligation  to  let  this 
contract  to  the  Tugaloo  Iron  Works,  which 
Is  represented  to  be  a  small  concern,  not  pro- 
vided with  sach  means  and  appliances  as 
would  enable  it  to  complete  the  work  re- 
quired by  the  contract  in  as  abort  a  time  as 
would  be  required  by  an  iron  foundry  bet- 
ter supplied  with  means  and  appliances;  and, 
If  the  defendant  chose  to  give  the  contract 
to  the  Tugaloo  Iron  Works,  and  omitted  to 
specify  any  time  for  its  performance,  bb  It 
might  have  done,  we  do  not  see  how  the 
defendant  could  reasonably  expect  that  the 
contract  should  be  performed  In  a  less  time 
than  It  would  be  reasonable  to  expect  that 
a  concern  slmllariy  drcnmstanced  as  the 
Tugaloo  Iron  Works  were  would  be  able  to 
complete  the  work  called  for  by  the  con- 
tract It  seems  to  us  that  the  true  rule  up- 
on this  subject  Is  that,  when  two  parties  ni- 
ter into  a  contract,  in  the  absence  of  any 
atipulatlona  to  the  contrary,  it  must  be  as- 
sumed that  they  ccmtracted  In  view  of,  and 
with  reference  to,  the  situations  and  sur-  ' 
roundlngs;  and,  to  app^  this  rule  to  the 
present  case^  when  the  defendant  entered  In- 
to this  contract  vlttk  the  Togaioo  Iron 
Works,  and  omitted  to  specify  any  time  for 
the  performance  of  tbe  contract,  it  could  not 
have  been  reascmaldy  eqweted  that  the  eon- 
tract  abonld  be  performed  In  a  Ins  time 
than  would  be  rmsonab^  required  by  a  con- 
cem  situated  as  the  Tngaloo  -  Iron  Works 
wer&  If  tbe  defendant  doired  to  avail  It- 
self of  the  testimcHiy  which  It  offered,  as 
above  set  forth,  to  the  effect  that  the  Tnga- 
loo Iron  Works,  from  the  size  of  its  plant 
and  Its  lack  of  facilities,  never  could  have 
completed  the  contract,  It  most  be  remem- 
bered that  such  testimtmy  was  In  conflict 
with  that  offered  1)y  the  pialntitC,  tending  to 
thaw  within  what  time,  with  tba  facilities 
at  hand,  the  Tugaloo  Iron  Works  could  have 
ouni^ted  tbe  contract;  and  bence^  to  roi- 
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der  that  testimony  available,  tbe  defendant 
sbonld  have  requested  tbe  circuit  Judge  to 
Instruct  tbe  Jury  tbat  If  tbey  belleTed  from 
the  testimony  tbat  the  Tugaloo  Iron  Works 
never  could  have  completed  the  contract, 
then  tbey  sbonld  find  for  the  defendant;  for, 
If  tbat  was  so,  then,  of  course,  the  contract 
was  not  performed  within  a  reasonable  time, 
because  It  could  not  have  been  performed  at 
all.  But  no  such  request  was  submitted, 
and  this  conrt  baa  no  means  of  ascertaining 
what  the  Jury  believed  as  to  this  point  It 
seems  to  us  that  tbe  circuit  Judge  erred  In 
furnishing  the  Jury  with  an  erroneous  test 
by  which  tbey  were  to  determine  what  was 
a  reasonable  time  for  the  performance  of  tbe 
contract  In  this  case.  The  Judgment  of  this 
conrt  Is  that  the  Judgment  of  the  circuit 
conrt  be  reversed,  and  tbat  tbe  case  be  re- 
manded to  that  conrt  for  a  new  trial. 

POPiil,  J.  (dissenting).  This  was  an  action 
instituted  by  tbe  plaintiff  against  tbe  defend- 
ant in  tbe  conrt  of  common  pleas  for  York 
county  to  recover  9800  on  two  acceptances  by 
deferdant  of  orders  drawn  on  It  by  a  part- 
nership known  as  the  Tugaloo  Iron  Works, 
and  came  on  for  trial  before  Judge  Aldrlcta 
and  a  Jury  at  the  November  term,  1894,  of  the 
aforesaid  conrt  The  verdict  was  for  the  de- 
fendant After  entry  of  Judgment  thereon, 
the  plalDtlfF  appealed  on  the  following  ground, 
alleging  error  in  tbe  circuit  Judge  In  his 
charge  to  the  Jury  as  ftrilows:  "For  not  char- 
ging tbe  Jury,  as  requested  by  plaintiff  in  his 
eighth  request  to  charge,  the  following:  'No 
time  having  been  specified  In  the  contract  be- 
tween Spratt  Machine  Company  and  Tugaloo 
Iron  Works  In  which  the  contract  was  to  be 
completed,  tbe  law  fixes  a  reasonable  time; 
that  Is,  such  time  in  which  parties  similarly 
drcumstanced  as  tbe  Tugaloo  Iron  Works 
could  have  completed  the  contract'  And  fur- 
ther erred  In  charging  the  Jury  as  follows: 
That,  In  the  main,  is  correct;  but  I  cannot 
charge  you  that  it  means  tbat  a  reasonable 
time  is  that  In  which  a  company,  similarly 
circumstanced  as  the  Tugaloo  Iron  Works 
were,  could  perform  that  craitract.  I  charge 
you  this:  That  the  reasonable  time  in  which  to 
complete  tbat  contract  was  a  time  in  which  a 
corporation  or  Individuals  engaged  In  furnish- 
ing these  Iron  materials  would  have  furnished 
them.  Tbat  Is  a  reas(»iable  time.'  "  In  con- 
nection with  this  ground  of  appeal,  it  may  be 
well  to  reproduce  here  an  admission  of  coun- 
sel which  appears  in  tbe  case:  "At  the  hear- 
ing testimcHiy  was  Introduced  by  tbe  plaintiff 
tending  to  show  the  size  of  the  plant  of  the 
Tugaloo  Iron  Works,  and  tbe  number  op- 
eratives engaged,  at  the  time  the  said  Tuga- 
loo Iron  Works  were  at  work  upcm  the  order 
of  the  Spratt  Machine  Company,  and  at  the 
time  the  contract  was  awarded.  Testlmmiy 
was  also  Introduced  to  show  In  what  time, 
with  the  focilities  at  hand,  the  Tugaloo  Iron 
Works  could  have  completed  the  contract. 
TeBtlmony  was  also  Introdnced  by  the  Spratt 


Machine  Company,  defendant,  tending  to 
show  tbat  the  said  Spratt  Machine  Company 
was  not  aware  of  the  size  of  tbe  plant  of  tbe 
Tugaloo  Iron  Works  at  the  time  tbe  order 
was  given  by  the  Spratt  Machine  Company  to 
the  Tugaloo  Iron  Wo  As;  and  that  the  Tuga- 
loo Iron  Works  plant  was  a  small  and  Insig- 
nificant (me,  and,  from  the  size  of  tbe  plant 
and  lack  of  facilities,  they  were  unatrie  to 
ever  carry  out  the  contract"  In  the  light  of 
such  testimony  as  this  agreement  reveals, 
namely,  "from  the  size  of  the  plant  of  tbe 
Tugaloo  Iron  Works,  and  its  lack  of  facilities, 
such  Tugaloo  Iron  Works  could  never  carry 
out  Its  contract,"  I  do  not  see  how  the  drcnlt 
Jndgecould  bavecharged  tbe  plaintiff's  eighth 
request  In  the  form  in  which  it  was  submit- 
ted; for,  granting  that  no  time  was  agreed 
upon  In  which  tbe  work  contracted  for  was 
to  be  furnished  and  delivered.  If  It  was  a 
qnestion  before  the  jury  that  the  Tugaloo 
Irtm  Works  were  not  in  a  position  ever  to  fur- 
nish and  d^ver  such  work,  how  could  the 
Judge  charge  that  the  true  role  in  determin- 
ing what  was  "roaaonable  time"  was  by  a  vd- 
eronce  by  the  Jury,  In  fixing  sncb  "reasonable 
time,"  to  such  time  aa  other  parties  slnillaily 
situated  as  the  Tugaloo  Iron  Wwks  could 
have  finished  the  contract?  I  do  not  think 
the  Judge  erred  In  bis  charge  when  he  direct- 
ed the  Jury  tbat  a  reasonable  time  was  a  time 
In  which  a  corporation  or  individuals,  enga- 
ged in  fumiahing  these  iron  materials,  would 
have  furnished  them.  This  expression  from 
the  Judge,  when  read  in  connection  with  his 
general  charge  to  this  Jury,  seems  to  me  to 
have  been  fair  to  the  plaintiff.  The  matter 
was  for  the  Jury,  and  not  the  court  to  decide. 
Z  do  not  know  any  better  way  in  which  "rea- 
sonable time"  may  be  determined  by  a  Jary, 
when  such  contracts  as  that  at  bar  are  con- 
cerned, than  testimony  offered  before  ttiem  as 
to  the  time  occupied  by  corporations  or  Indi- 
viduals In  finishing  such  Iron  work.  I  think 
the  Judgment  of  this  court  ^ould  be  that  the 
Judgmoit  of  the  drcult  court  be  afflnned. 


McDANIEL  V.  WALKBB. 

(Snpreme  Court  of  Sonth  Candina.    Blardi  9, 

1896.) 

Waters  asi>  Watbk  Codrbbs  —  Ovebflow  o» 
Lands— Judgment  ab  Evidence — Pbhsonal 
Basement  to  Gbantee— Ikstkcctions. 
1.  Id  an  action  for  the  overflow  of  land  hy 
a  mill  pond,  it  appeared  that  defendant's  mill 
site,  plaiotiff's  land,  and  tracts  above  ft  were 
origioallr  embraced  In  one  tract  held  by  two 
persona  lu  partDership,  nnder  an  agreement  that 
the  mills  thereon  should  be  kept  up,  during  tbar 
joint  lives  and  the  life  of  the  snrvivor,  at  their 
joint  expense;  that  <Mie  of  them  dying,  tbe  land 
was,  at  the  Instance  of  his  heirs,  partitioDed,— 
the  mill  rite  to  the  snrvivor,  and  plaintiff's  tract 
and  those  above  it  to  the  heirs;  that  the  grantee 
of  tbe  tracts  above  plaintiff's  BUbseqnently  re- 
covered judgment  for  the  overflow  of  their  land 
by  tbe  mill  pond,  in  actions  against  one  who  ac- 
quired the  title  of  the  survTvmr.  and  throodi 
whom  defendant  claims,  field,  that  the  reooms 
in  those  actioni^  though  not  na  Judicata,  were 
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adintadUe  to  show  that  an  eaarmeiit  for  the 
oTcrfiow  of  plaintiff*!  laixl  wat  tmpliedly  created 
1^  the  partnenhlp  agreement  between  their  re- 
mote grantors. 

Z  Where  two  persons  bdd  land  in  partner- 
ship, under  agre«Bient  that  mills  thereon  shoald 
be  kept  np,  daring  their  joint  lires  and  the  life 
of  the  survivor,  at  their  joint  expense,  and,  on 
one  of  them  dying,  the  mill  site  was  partitioned 
to  the  snrviTor,  and  the  rest  of  the  tract  to 
heirs  of  the  deceased,  anr  easement  which  the 
anrrivor  might  have,  nnder  the  agreement,  to 
orerflow  the  lands  of  the  heiis,  was  personal,  and 
terminated  at  his  death. 


8.  Omlsrion  to  Instmct  on  one  bsne  cannot 
be  urged  as  error,  where  no  regaest  to  Instmct 
on  It  was  made. 

Appeal  from  common  pleas  circuit  court  of 
Florence  cotmty;  James  F.  Izlar,  Judge. 

Action  by  Randall  McDaniel  against  T.  J. 
Walker  to  recover  for  the  overflow  of  land 
by  defendant's  mill  pond.  From  a  judgment 
for  plaintiff,  d^endant  api>eahL  Affirmed. 

The  following  Is  tbe  ^at  referred  to  In  tlie 
opinion: 


Gee.  P.jerrAsi^  StxJifiHuA 


A  ecmtalns  t^Tl  aores.  B  oontains  lll  aores.  C  contains  lU  aores.  D  contains  IIS  aorsh 


oont^DB  lia  aores.  F  contains  110  aoresk  O  contains  13S  acres. 
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The  defendant  moved  for  a  new  trial  In 
flilB  case  on  tbe  following  grounds: 

"(1)  That  the  verdict  of  the  Jur^  for  dam- 
ages ta  ezees^T^  and  not  anpported  by  the 
evidence  herein.  @)  That  It  Is  respectfoUy 
submitted  that  his  honor  erred  In  overrul- 
ing defendant's  ground  that  defendant,  claim- 
ing under  titles  of  grantees  of  Lockhart  & 
Hodge,  tannei  owners  of  all  the  premises 
embracing  the  mill  site  and  lands  of  plain- 
tiff was  entitled  to  tbe  benefit  of  the 
easement  of  flowing  the  wato-  over  all  the 
lands  owneu  by  Uiem  by  unity  of  possession. 
@)  That  his  honor  erred  In  Instructing  the 
jury  that  the  Judgment  -against  W.  J.  Lock- 
hart  la  favor  of  the  distributees  of  Joseph 
Hodge  on  the  part  known  as  'Plat  O*  on  the 
plat  was  suffldent  to  eatop  the  defendant 
from  claiming  any  rights  on  the  tract  F  (110 
acres),  above  said  tract,  which  It  was  proven 
was  purchased  by  defendant  from  the  dis- 
tributees of  Joseph  Hodge,  without  refer- 
ence to  the  tract  claimed  by  the  plaintiff. 
(4)  That  bis  honor  erred  in  chaining  the  Jury 
that  in  order  to  establish  a  right  by  prescrip- 
tion the  use  must  be  continuous  and  un- 
broken for  the  space  of  twenty  years." 

Exceptions  and  grounds  of  appeal: 

"(1)  Because  his  honor  erred  in  his  Instruc- 
tions to  the  Jury  that  there  was  no  evidence 
that  defendant  was  entitled  to  claim  a  right 
to  flow  all  of  the  lands  originally  owned  by 
Hodge  &  Lockhart  under  his  title,  whereas 
it  Is  submitted  that  In  the  affidavit  of  W.  J. 
Lockhart,  Introduced  by  plaintiff,  as  well  as 
In  the,  recitals  of  the  bill  and  answer  on 
which  the  writ  of  partition  was  ordered,  In- 
troduced by  plaintiff  and  made  evidence  in 
bis  behalf,  such  evidence  did  appear.  And 
It  is  submitted  that  his  honor  had  no  right 
to  pass  upcrii  and  withdraw  such  evidence 
from  the  Jury  to  be  passed  upon  by  them. 
(2)  Because  the  title  of  defendant,  derived 
from  the  original  owners  of  tho  land,  Hodge 
&  Lockhart.  who  held  unity  of  possession  of 
the  whole  iirc^erty,  and  used  the  same  for 
tbe  purposes  of  the  mill  now  held  by  de- 
fendant, entitled  the  said  defendant  to  use 
so  much  of  the  water  for  his  mill  as  was 
necessary  and  proper  for  the  use  and  enjoy- 
ment of  the  same,  and  his  honor  should  have 
so  instructed  the  Jury.  (3)  Because  his  hon- 
or erred  In  admitting  In  evidence  the  two 
records  of  Sallle  O.  Hodge  et  aL  v.  W.  J. 
Lockhart, .  stated  in  case,  as  tbe  same  had 
sole  reference  to  plat  G,  below  the  tract  on 
Plat  F,  and  derived  from  the  different  dis- 
tributees of  the  estate  of  Hodge  Se  Lock- 
hart, which  was  objected  by  defendant  as 
Irrelevant.  (4)  Because  his  h<mor  erred  In 
Instructing  the  Jury  that  in  order  to  entitle 
the  defendant  to  claim  an  easement  the  use 
must  be  adverse,  continuous,  and  unbroken 
for  the  period  of  twenty  years.  (6)  Because 
his  honor  erred  In  refusing  defendant's  mo- 
tion for  a  new  trial  on  tbe  grounds  pre- 
sented." 

The  charge  to  the  Jury  was  as  follows: 


"The  plaintiff*  McDanlel,  brings  ttila  actloa 
against  the  drfendant.  Walker,  to  Eecorer 
damages  alleged  to  have  been  sastaloed  by 
the  plaintiff  from  backwater  caused  by  tbe 
milldam  tbe  defendant,  and  to  have  the  al- 
leged nuisance  abated.  The  plaintiff  alleges 
in  hla  complaint  that  he  Is  the  owner  of  a 
tract  of  land  containing  110  acres,  more  ot 
less,  situate  In  your  county,  and  partlenlarlr 
described  In  the  oxnplaint;  that  the  defend- 
ant wrongfully  maintained  a  dam  across  the 
waters  of  Deep-Hole  swamp,  on  which  tbe 
plaintlCTs  lands  lie,  and  In  the  vicinity  Oiereof, 
whereby  the  water  was  flowed  upon  tbe  lands 
of  the  plaintiff,  and  Is  kept  thereon,  although 
before  this  action  the  defendant  was  requested 
by  the  plaintiff  to  remove  the  same,  to  the 
nuisance  of  the  lands  of  the  plaintiff,  and  ta 
his  damage  one  thousand  dollars,  de- 
fendant, in  his  answer  to  the  complaint  of  the 
plaintiff,  denies  the  material  allegations  there- 
of, and,  for  a  further  defense,  allies  that  be 
holds,  by  grant  to  one  Owen  Lockhart,  hla 
heirs  and  assigns,  the  light  to  overflow  Oie 
lands  of  plalotlfll,  so  far  as  may  be  neceesaiy. 
to  the  full  use  and  enjoyment  of  a  mill  owned 
by  defendant,  and  to  supply  the  necessary 
water  for  the  running  of  which  tbe  dam  men- 
tioned in  the  complaint  of  the  plaintiff  was 
constructed  and  maintained,  and  that  such 
overflow  of  the  lands  of  the  plaintiff  as  has 
heea  made  by  the  defendant  has  been  made 
under  and  by  virtue  of  the  said  grant,  and 
has  been  fully  authorized  and  protected  by 
the  same.  And  for  a  further  defense  the  de- 
fendant alleges  that,  for  more  than  twenty 
years  before  the  time  of  the  grievances  al- 
leged in  the  plalntlfTs  complaint,  there  has 
been  maintained  by  Owen  Lockhart  and  those 
claiming  under  him,  including  tbe  defendant, 
a  dam  across  the  waters  of  Deep-Hole  swamp, 
for  the  use  of  a  mill  connected  therewith,  un- 
der a  claim  of  right  and  title,  adverse  to  the 
plaintiff  and  all  other  persons,  to  erect  and 
maintain  a  dam  at  said  locality  sufficient  tw 
the  full  enjoyment  and  successful  conduct  of 
the  mill  connected  therewith,  and  that  the  dam 
complained  of  by  tbe  plaintiff  was  erected,  and 
so  openly  and  adversely  held  and  claimed  dur- 
ing all  of  said  period.  From  this  statement  of 
the  pleadings,  I  trust  that  you  will  readily  un- 
derstand the  several  questions  which  yon  are 
called  upon  to  consider  and  determine.  Tbe 
questions,  as  I  underatand  the  case,  are  most- 
ly questions  of  fact.  You  are  made  the  sole 
Judges  of  the  facts;  and  as  the  testimony 
bearing  upon  the  issne  is  ea^ly  understood, 
and  doubtless  fixed  in  your  minds,  I  will  not 
undertake  to  restate  It.  I  will  leave  the  facts 
entirely  to  you,  and  endeavor  not  to  intimate 
even  an  opinion  thereto.  In  anything  that  1 
may  say.  In  passing  upon  tbe  questions  of 
fact,  you  will  be  governed  by  such  principles 
of  law  applicable  thereto  as  I  shall  endeavor 
to  ^ve  you. 

"The  burdra  of  proof  is  upon  the  plaintiff, 
and  he  must  prove  the  material  allegatlcMas  of 
bis  complaint  to  your  satisfaction,  by  the  pre- 
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pooderance  of  tbe  evidence.  In  order  to  roeor- 
er.  U  he  fails  In  this,  be  must  fall  In  his  ac- 
tion. 

**As  to  the  second  defense  set  np  by  the  de- 
fendant, that  he  holds,  tqr  grant  to  one  Owen 
Lockhart,  his  heirs  and  assigns,  the  right  to 
overflow  the  lands  of  the  plaintiff  so  far  as 
may  be  necessary  to  the  full  use  and  enjoy- 
ment of  his  mill,  etc.,  I  remember  no  erldence 
tending  to  8iq>port  this  defense.  This  bdng 
so,  you  win  not  be  troubled,  In  your  Investi- 
gations, with  the  questions  growing  out  ot 
this  defense. 

**As  to  the  third  defense,  that,  fw  more  than 
twenty  years  before  the  Injuries  complained 
oL  the  dam  bad  been  maintained  across  Deep- 
Hole  creek  for  the  providing  ot  water  for  the 
nse  of  the  mlU  nnder  a  claim  of  right,  ad- 
Terse  to  the  plaintur  and  all  other  persons, 
and  that  said  dam  was  erected  and  openly 
and  adversely  maintained  during  said  period, 
1  charge  you,  as  matter  of  law,  that  If  the  de- 
fendant and  those  under  whom  he  claims  hare 
conilnuously  and  adversely,  under  a  claim  ot 
rlglit,  kept  up  and  maintained  said  dam  for 
twent>  years,  and  during  that  period  have 
overflowed  tbe  lands  ot  the  plalntlfl;  the  de- 
fetudant  would  hare  acquired  an  easranent  foe 
that  purpose  In  the  lands  of  tbe  plalntifl,  and 
thb  defense,  If  sustained  by  the  evidence, 
WAOld  bfs  a  bar  to  tbe  action  of  tbe  plaintiff, 
and  be  codld  &Jt  recoror.  But  to  acquire  this 
right  the  dam  must  have  been  malntslned, 
anu  plaintlff*u  land  ovei^owed  thereby,  con- 
tinneusly,  for  twenty  yearc^— without  break 
or  InteEniptlon.  Was  this  the  case?  Ton 
havp  bear6  the  testimony  bearing  upon  this 
Issue,  nnd  froiL  this  testimony  yon  must  de- 
termine It  If  the  plea  of  the  defendant  has 
been  maintained  1^  tbe  evidence  to  your  sat- 
isfaction, this  would  end  the  case,  and' your 
verdict  would  be  for  the  d^endant;  but  If, 
on  all  the  tesUmony  in  tbe  case,  yon  conclude 
that  the  plea  <tf  the  defendant  has  not  been 
sustain^,  thai  you  will  proceed  to  omslder 
the  other  Issues  raised  by  the  pleadings. 
Among  these  qnestlom^  the  most  Important, 
are:  (1)  Does  the  dam  maintained  by  tbe  de- 
fendant back  the  vrater  on  the  lands  of  the 
plaintiff?  And,  If  so,  what  injury  or  damage 
has  the  plaintiff  suffered  thereby,  If  any? 
Now,  If  the  plaintiff  has  satisfied  you  tbe 
preponderance  of  the  evidence  that  he  Is  the 
owner  of  the  lands  described  In  l^e  complaint, 
end  that  the  dam  maintained  by  the  defoidant 
causes  the  waters  of  Deep-Hole  creek  to  over^ 
flow  tbe  said  lands  oi  the  plaintiff,  to  his  dam- 
age and  Injury,  the  plalntlffi  would  be  entitled 
to  recover  from  the  defendant  such  damages 
as,  In  your  Judgment,  would  compensate  him 
for  InJiuy  sustained.  If  he  has  not  so  satis- 
fied you,  he  cannot  recover.  The  nuisance 
complained  irf  Is  the  ovtffiowlng  of  the  lands 
of  the  plaintiff,  and  Oils  is  the  nuisance  which 
be  seeks  to  abate  In  this  action.  A  nuisance 
Is  anything,  unlawfully  done  or  pomltted. 
which  Injures  or  wrongs  another  in  the  enjoy-' 
roent  of  his  legal  rights.  A  nuisance  ctmtin- 


md  bi  a  ftesh  nuisance  evoy  day  It  is  maOn- 
ed  to  remain  unabated,  and  a  new  suit  for 
thtf  damages  caused  by  the  continuance  may 
therefore  be  brought  frran  day  to  day. 

"In  case  yon  conclude  that  tbe  plaintiff  is 
entitled  to  recover,  the  qnestlon  as  to  dann 
ages  becomes  important  The  amount  which 
the- plaintiff  should  recover  for  the  injuries 
and  wrcHigs  complained  of  must  be  fixed  by 
you,  and  in  fixing  the  amount  you  must  be 
governed  by  the  evidence.  It  is  for  the  Injni^  - 
ed  party  to  show,  by  proof,  the  nature  and  ex- 
tent of  the  Injury  or  damages-he  has  sustain- 
ed. In  the  absence  ot  fraud,  malice,  or  op- 
pression, damages  must  be  confined  strictly  to 
compensation  for  the  Injury.  When,  howev- 
er, the  act  complained  of  was  accompanied 
an  evident  desire  to  annoy,  harass,  oppress,  or 
Insult  or  with  maUoe  or  fraud,  <»■  the  case  Is 
one  of  willful  wrong,  the  Jury  may  give  snch 
damages  as  will  fully  compensate  the  Injurod 
party  for  his  actual  losses,  and,  in  addltloo 
thneto,  such  sum  as,  from  all  the  circumstan- 
ces of  the  case,  seems  Just  The  terms  *pnnitlTfl 
damages*  (damages  to  punish),  "exemplary 
damages'  (damages  for  example,  m  to  teadi 
the  party  a  lesson  for  tlw  future),  are  fre- 
quently misunderstood  by  the  Juries.  ThoM 
terms,  as  I  understand  them,  mean  compen- 
sation for  tbe  bijury  sustained;  and  therefMre, 
as  a  matter  of  Justice,  the  law  pennlto  furUwr 
compHisatlon,  not  only  to  make  np  to  the 
plaintiff  tot  all  Injury  he  has  sustained,  but 
to  prevent  the  defendant  from  deriving  any 
profit  from  the  wrongful  act  complained  of. 
at  the  expense  of  the  plaintiff.  The  law  will 
not  gentlranen,  attempt  to  redress  a  wrong 
Buffoed  by  the  plaintiff  by  Inflicting  another 
wrong  on  the  defendant  The  law  never 
awards  any  unjust  or  wrongful  damages.  The 
law  Is  always  Just  and  merclfuL  Ton,  graitle- 
men,  cannot  as  I  apprehend  the  law,  give  ex- 
emplary damages'  In  this  case,  unless  you  find 
thiU  the  Injury  complained  ot  was  caused 
the  willful,  mallclotB,  oppressive,  wanton,  or 
reckless  act  of  the  defendant;  hi  other  wmrds^ 
that  he  wUlfolly,  malidoasly,  wantwly,  main- 
tained his  dam,  and  backed  the  water  of 
Deep-Hole  creek  upon  the  lands  ot  tbe  plain- 
tlflV  with  Intent  to  annoy,  harass,  or  oppress 
the  pUIntlff.  If  the  testimony  satisfies  yon 
that  such  was  tbe  case,  then  you  may  give  ex- 
emplary damages;  that  la,.in  addition  to  com- 
pensatory damages,  yon  may  find  In  addition 
such  sums  as,  from  all  the  circumstances  of 
the  case,  to  you  may  seem  Just  Yaa  cannot 
exceed  $1,000  damages,  as  that  Is  the  amount 
fixed  in  the  complaint,  and  yon  can't  go  be- 
yond that  You  take  tbe  fOcts  that  are  be- 
fore you  to  this  case,  and  make  np  yonr 
diet  You  are  not  to  consider  anything  oat- 
Mo  of  the  case.  Yon  must  take  the  law  as 
I  have  given  It  to  yon.  If  I  have  made  a 
mifftff^B  the  supreme  court  will  correct  me. 
In  case  yon  find  for  the  plaintiff,  you  say. 
•We  find  for  tbe  pbUntur  so  many  dollars, 
writing  it  ont  In  words,  and  not  In  figures. 
Your  verdict  will  be,  *We  find  txa  the  idain- 


Digitized  by  GooQie 


882 


24  SOUTHBASTBRN  BHPOBTBIB. 


OS.  a 


ttfr  BO  many  dollars  damagea,  and  tiga  your 
name  and  the  word  'Foreman'  under  it  In 
case  you  find  for  tbe  defendant,  your  venllct 
wlU  be,  *^'e  find  for  tbe  defendant,*  slfnlng 
your  name  aa  foranan.   Take  the  record." 

W.  W.  Harllee,  Boyd  &  Brown,  and  W.  A. 
Branson,  for  appellant.  B.  Keith  Dargan 
and  Dazsan  &  Coggeshall,  tor  reapondent 

HcIVBR,  C  J.  TbSB  was  an  action  to  recor- 
er  damages  for  flowing  the  lands  of  the  plain- 
tiff by  the  waters  of  defaidant's  mill  pond. 
A  brief  statement  of  certain  nndlspnted  facta 
la  necessary  for  a  proper  nnderstandlng  of  the 
question  presented  by  this  appeal:  As  far 
ba(&  as  the  year  1838,  Joseph  Hodge  and 
Owen  Liockhart  bonght  a  lar^  tract  of  land 
from  E.  D.  Law,  upon  which  there  waa  a  mill 
alta  That  as  aet  forth  in  the  answer  of 
Owen  lAckhart  In  the  proceedings  for  parti- 
tion, afterwards  referred  to,  there  was  an 
agreement  between  those  parties  that  which 
was  called  the  "mill  tract,"  omtaining  900 
acres,  npim  which  saw  and  grist  mllla  were 
situated,  "should  be  hMd  In  partnershU^  and 
the  saw  and  grist  mills  kept  np.  during  their 
Joint  lives  and  the  Ujfe  <rf  tiie  surrlyor,  at  the 
joint  eipenae  of  the  aald  Joseph  and  this  de- 
fendant, and  that  the  pn^ta.  If  any,  abonld  tie 
equally  divided,  and  the  losses  eqnally  boaia.*' 
That  upon  the  death  itf  Joseph  Hodge  a  pro- 
ceeding waa  instituted  In  the  court  of  equity, 
by  Gatsy  Hodge  and  others,  as  helza  at  law 
and  devisees  of  said  Joseph  Hod^,  gainst 
said  Owen  Lockhart,  among  other  things,  for 
a  partition  <tf  aald  lands.  That  under  said  pro- 
ceedings tbe  lands  were  partitioned,  and  the 
portion  <!ontalning  the  mill  site  was  allotted 
to  Owen  Lockhart,  and  other  pi^ona  to  the 
heirs  and  derlsees  of  Joseph  Hodge,  as  ap- 
pears by  a  plat  annexed  to  tbe  case;  the 
portion  maAed  "A"  on  said  plat  bdng  allotted 
to  Owen  Lockhart,  and  the  paicds  maAed 
"G  &  F,"  with  perhaps  other  portions,  being 
aUotted  to  the  heirs  and  devisees  of  Joseph 
Hodge.  That  upcm  the  death  of  Owen  Lock- 
bari  his  lands  were  sold  for  dlvlsltm,  and  the 
landa  embracing  the  mill  site  were  purchased 
by  his  son  W.  J.  liockbart,  under  whom  the 
def»idant  claims  that  the  plalntUf  became  tbe 
owner  by  intermediate  conveyances  of  the 
land  marked  "F"  on  the  plat  abpve  referred 
to.  And  the  action  is  brought  tox  flowing  that 
parcel  of  land  by  tbe  waters  of  the  defend- 
ant's mill  pond,  tbe  mill  being  oa  a  water 
course  known  and  designated  on  said  plat  as 
"Deep-Hole  Swamp.'*  It  appears  that  the 
mill  is  located  below.  The  parc^  of  land 
n^  above  It  on  said  water  course  is  the  tract 
marked  "G"  aa  the  plat,  and  tract  F  is  next 
above  Q.  On  Uie  trial  of  the  case  the  plain- 
iifl  offered  in  evidence,  against  the  objection 
of  the  d^endant,  the  reccnd  of  two  actions 
brought  tir  Salile  C  Hodge  and  others,  who 
woe,  as  devisees  and  heirs  at  law  ot  JoBepb 
Hodge,  then  tbe  owners  of  the  tract  G,  agali»t 
W.  J.  Lockhart,  who  was  then  the  owner  of 


the  mill  tract,  now  owned  by  the  defendant 
herein,  for  the  purpose  ot  reeorerlng  damages 
for  flowing  aald  parcelof  land,  in  both  of  which 
actions  judgments  were  recovered  against  the 
said  W.  J.  Lockhart,  fnun  which  tbao  waa 
no  appeaL  Tbe  present  case  came  on  for 
trial  before  his  honiur,  Judge  Iilar,  and  a  Jury; 
and  a  verdict  haying  been  rendered  in  tam 
of  the  plaintiff,  and  Judgment  having  been  ot- 
tered thereon,  the  defendant  appeals  upon  tbe 
several  grounds  aet  oat  In  the  record,  which, 
togeth»  with  the  diarge  of  the  circuit  Judge, 
and  a  copy  of  the  plat  hereinbefore  referred 
to,  should  be  embraced  In  the  r^rt  oS  this 
Ga8& 

The  first  qnestlai,  in  natural  order,  is  thax 
ivesented  by  the  third  ground  of  appeal,— 
whether  the  drcult  Judge  erred  in  receiving  In 
evidence  the  record  of  the  two  actions  brought 
by  Salile  C  Hodge  agalmt  W.  J.  Lodthart, 
the  grantor  ta  the  defendant  It  is  contraided 
by  the  appellant  that  those  actions  were  rea 
Inter  alios  acta,  inasmuch  as  those  actlua 
were  brought  to  recorer  damages  for  flowing 
a  different  parcel  of  land  finm  that  Involved 
In  the  present  controversy,  and  were  brougnt 
by  persona  under  whom  plaintUK  does  not 
claim.  While  It  may  be  true  that  this  would 
be  sufficient  to  show  that  those  records  would 
not  be  competmt  evidence  to  show  that  the 
qnesticm  here  lnv(dved  was  res  adjudlcata,  yet 
it  does  not  follow  that  those  records  were  ei- 
ther Irretovant  or  incompetent  for  any  otber 
purpose,  When  it  la  remembored  that  one  of 
the  main  def  eures  set  up  by  the  def  mdant  in 
hia  answer  Is  that  he  had  acquired  by  giant 
to  Owen  Lockhart,  nnder  whom  he  dalms  the 
right  to  flow  the  lands  of  the  plalntUf  so  far 
as  may  be  necessary  to  the  full  uae  and  en- 
joyment of  hia  mill,  and  whoi  it  la  further  re- 
mohKered  that  there  la  no  pretense  that  such 
right  waa  acquired  by  any  express  grant,  but 
only  Implied  from  the  fact  that  Owen  Lock- 
hart and  Jose^  Hodge  were  cause  the  ownoa 
of  an  the  land,  which  they  bad  Iwugtat  with  a 
view  to  the  establlahment  and  mafntoiance  of 
the  mill,  and  hence  had  the  right  to  flow  any 
or  all  erf  the  land.  If  necessary  for  the  full  en- 
joyment of  said  mill,  and  that  upcm  the  sever- 
ance of  this  common  heritage  this  right  fol- 
lowed all  the  various  paro^  into  which  the 
land  had  beat  divided,  and  became  a  burden 
In  the  nature  of  an  easement  thereon.  It  seems 
to  US  that  the  evidence  objected  to<|)ecame 
quite  pertinent  to  such  defaise,  and  cotainly 
iras  neither  irrelevant  nor  incompetoit;  fbr 
It  dearly  tended  to  show  tacts  Inconsistent 
with,  and  contradictory  of,  such  defense.  Be- 
sides, It  la  perfectly  manifest,  from  a  bare  In- 
q^ection  of  the  plat,  tbat  it  would  be  a  pbya- 
ical  Impossibility  for  the  water  from  defend- 
ant'a  mill  pond  to  reach  tbe  parcel  of  land 
marked  **F"  on  the  plat  without  passing  over 
the  parcel  marked  'Xl,"  and  If  it  had  been  de- 
termined, hi  a  controTosy  betwe^  defend- 
ant's grantor,  W.  J,  Lockhart,  and  certain  of 
the  Hodge  heirs,  that  be  bad  no  such  impUed 
grant  as  above  set  forth,  to  flow  that  portion 
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of  the  Hodge  land,  that  certainly  would  be  a 
circumstance  tending  to  weaken  the  claim  of 
right  to  flow  another  portion  of  the  same 
Hodge  land,  lying  Immediately  above,  by  rea- 
son of  any  snch  Implied  grant  to  flow  any  or 
all  of  the  Hodge  laud;  and  this  circumstance 
would  be  much  strengthened  by  the  fact  that 
W.  J.  Lockhart,  when  the  second  action  was 
brought  against  him,  abandoned  the  defense 
of  right  arising  under  the  alleged  implied 
grant,  and  set  up  another  and  distinct  defense, 
based  upon  an  alleged  right  conferred  by  spe- 
cial legislative  enactment  While,  therefore, 
the  testimony  in  question  may  or  may  not 
hare  been  sufficient  to  defeat  the  defense  tias- 
ed  upon  the  alleged  implied  grant,  yet  it  was 
relevant  and  competent.  The  third  exception 
is  therefore  overruled. 

The  first  ground  of  appeal  imputes  error  to 
the  circuit  Judge  in  Instructing  the  Jury  that 
there  was  no  evidence  that  defendant  was  en- 
titled, nnder  the  Implied  grant  above  referred 
to,  to  flow  all  the  lands  originally  owned  by 
Hodge  &  Lockhart,  and  In  withdrawing  from 
the  attention  of  the  Jury  what  was  claimed  to 
be  evidence  tending  to  establish  that  facL 
This  exception  does  not  fairly  represent  what 
the  Judge  said  to  the  Jury  upon  this  potnL 
What  he  did  say  was  this:  "As  to  the  second 
defense  set  up  by  the  defendant,  that  he  holds 
by  grant  of  one  Owen  X^ockhart,  his  heirs  and 
assigns,  the  right  to  overflow  the  lands  of  the 
plaintiff,  so  far  as  may  be  necessary  to  the 
foil  use  and  enjoyment  of  his  mill,  etc  I  re- 
memt}er  no  evidence  tending  to  support  this 
defense.  This  being  so,  you  will  not  be 
troubled  In  your  investlgationa  with  the  ques- 
tions growing  out  of  this  defense."  This  lan- 
guage was  used  Just  after  he  had  instructed 
the  Jury,  explicitly,  that  the  facts  were  exclu- 
sively for  them,  and  that  be  would  endeavor 
not  to  intimate,  even,  any  opinion  In  ref- 
erence thereto.  Hence,  when  he  told  the  Jury 
that  he  remembered  no  evidence  tending  to 
show  any  such  grant  as  that  claimed,  and,  this 
being  so,  the  Jury  need  not  trouble  themselves 
about  that  question,  the  Judge  evidently 
meant,  and  was  doubtless  understood  by  the 
jury  to  mean,  that  he  remembered  no  evidence 
to  that  effect,  and.  If  this  be  so,— that  there 
was  no  such  evidence,  of  wbch  the  Jury  were 
the  exclusive  judges,— then  they  need  not 
trouble  themselves  about  that  matter.  But 
waiving  this,  and  assuming  that  the  Jury  were 
Instructed  that  th^  was  no  evidence  to  show 
any  such  grant  to  Owen  Lockhart,  we  think 
there  was  no  error,  for  we  have  not  been  able 
to  find  any  such  evidence.  It  is  contended 
that  such  evidence  is  to  be  found  "in  the  affi- 
davit of  W.  J.  Lockhart,  Introduced  by  plain- 
tiff,  as  well  as  In  the  recitals  of  the  bill  and 
answer  on  which  the  writ  of  partition  was  or- 
dered." We  have  carefully  examined  the  pa- 
pers thus  referred  to,  and  we  do  not  think 
they  contain  any  evidence  that  Owen  Lock- 
hart, his  heirs  and  assigns,  had  any  such 
grant,  either  express  or  Implied.  Indeed,  If 
Ite  records  of  the  ^nceedings  In  jiartltlon 


show  anything  up<Hi  this  point,  they  show 
that,  even  if  there  was  ever  any  such  implied 
grant  as  that  claimed,  it  terminated  with  tiie 
life  of  Owen  Lockhart;  for  the  extract  from 
his  answer  which  is  quoted  above  shows  that 
the  partnership  in  the  mill  business,  between 
himself  and  Joseph  Hodge,  and  the  agree- 
ment, was  that  "the  saw  and  grist  mills 
[should  be]  kept  up  during  their  Joint  lives 
and  the  life  of  the  survivor."  So  that  even  if 
a  grant  to  Owen  Lockhart  could  Ik  Implied, 
of  a  right  to  flow  any  all  of  the  lands  nec- 
essary to  the  full  use  and  enjoyment  of  the 
mill,  such  grant  terminated  with  the  life  of 
Owen  Lockiiart  and, did  not  descend  to  his 
heirs  and  assigns.  The  first  exception,  in 
any  view  taken  of  It,  must  be  overruled. 

The  second  exception  cannot  be  sustained, 
for  the  reason— even  if  there  were  no  other—  , 
that  the  circuit  Judge  was  not  requested  to 
charge  the  proposition  which  It  la  claimed  he 
erred  In  falling  to  charge. 

The  fourth  exception  cannot  be  sustained, 
for  it  is  very  clear  that  the  law  was  correctly 
laid  down,  as  to  the  mode  by  which  an  ease- 
m^t  may  be  acquired  by  prescription.  The 
special  objection  to  this  portion  of  the  charge, 
as  we  gather  from  the  argument  here.  Is  as 
to  the  use  of  the  WOTds  "continuous  and  un- 
broken," which,  it  is  assumed,  conveyed  the 
idea  tb&t  the  use  must  be  constant  There  Is 
no  warrant  tot  this  assumption  in  anything 
found  in  the  Judge's  charge.  If  defendant 
tiad  desired  that  the  Jury  should  liave  been  in- 
structed more  explicitly  as  to  the  sense  in 
which  those  terms  were  used,  be  should  liave 
submitted  a  request  tor  such  iDstmctton,  and 
this  was  not  done. 

The  fifth  exception  must  be  overruled,  ns 
not  in  conformity  to  the  spirit  and  intent  of 
the  fifth  rule  of  this  court,  as  has  been  fre- 
quently held. 

We  may  add,  however,  that  the  only  one  of 
the  grounds  for  a  new  trial,  except  the  first 
(which,  clearly,  cannot  be  considered  by  this 
court)  wblch  have  not  already  beoi  considered 
is  the  third.  That  grotmd  is  based  upon  an 
entire  misconception,  for  the  circuit  Judge  not 
only  did  not  instruct  the  Jury  as  there  char- 
ged, but  there  Is  not  a  word  in  his  charge  with 
reference  to  any  estoppel  The  Judgment  of 
this  court  is  that  the  Judgment  of  the  clrcuft 
court  be  affirmed. 


(46  S.  C.  EIT) 
KENNEDY  et  aL  v.  DUNBAR. 

(Supreme  Coort  of  South  Carolina.    AprO  4t 

1896.1 

AQBIODLTUKAL  IjItTtB  —  WlBSANT  OT  SbiZOBS  — 

Motion  to  Vacatb — Pkaoticb. 
1.  Under  Rev.  St  {  2519,  providing  that  a 
penoD  against  wbom  ao  arrlcnltural  lieu  war- 
rant has  been  tssaed  (secboiu  2517  and  2513 
having  authorized  their  iasuance  either  the 
cleric  of  the  court,  or  a  trial  justice)  "ehall  have 
the  right  to  move  before  the  clerk  of  the  court, 
or  trial  justice,  by  whom  it  is  issued,  or  a  dr- 
cait  judge,  to  vacate  said  warrant  of  seisnre  for 
any      tbt  cansea  whidi  would  be  sufficient  to 
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r&cftte  a  warrant  of  attachment,"  a  circuit  jadge 
has  jarisdictioQ  on  snch  motion  to  vacate  a  war- 
rant, whether  Inaed  by  the  derk  or  bjr  a  trial 

jofltice. 

2.  Such  motion  is  analogooB  to  one  to  vacate 
an  attachment,  and  the  time  within  which  it  may 
be  filed  ia  not  limited  by  section  2518,  which 
proTides  for  an  application  to  the  trial  justice, 
within  10  days  after  the  seizure,  to  have  tried 
the  single  question  of  the  amount  justly  due 
under  the  lien;  the  remedy  under  section  2519 
being  broader,  and  permitting  the  lienor  to  at- 
tack both  the  lieD  and  the  laauance  of  the  war- 
runt. 

Appeal  from  common  pleaa  clrcolt  court  ot 
Bomw^  county;  O.  W.  Buchanan,  Judge. 

Motion  by  Joe  Dunbar  to  vacate  a  warrant 
of  seizure  Issued  to  enforce  an  a^cultural 
Uen  in  favor  of  W.  H.  Kennedy  &  Son.  Blo- 
tlon  denied,  and  Dunbar  appeals.  Reversed. 

R.  O.  Holman,  for  ai^dlant.    Bates  ft 

Slmms,  for  respondents. 

JONES,  J.  This  was  a  motion,  notice  of 
which  was  served  on  the  5th  of  November, 
189Q,  to  vacate  a  warrant  Issued  by  a  trial  Jus- 
tice on  the  25th  of  September,  1895,  to  enforce 
an  alleged  agricultural  Hen  held  by  plaintiffs 
upon  the  crops  of  defendant  to  secure  ad- 
vances for  the  year  1895.  The  motion  was 
based  "up<Hi  the  ground  that  the  said  Hen 
warrant  was  Improvldently  Issued,  and  for 
such  other  and  further  relief  as  the  Justice  of 
the  case  may  demand."  The  motion  was  baa- 
ed upon  affidavits  tending  to  show  that  no  ad- 
vances were  made  during  the  year  1895  by  the 
plaintiffs  to  the  d^^dant,  but  that  the  pa- 
per purporting  to  be  an  agricultural  Uen  was 
given  to  secure  an  old  debt  contracted  by  de- 
fendant to  plaintiffs  in  the  year  1894.  The 
plaintiffs  submitted  an  affidavit  tending  to 
show  that  the  agricultural  lien  was  to  secure 
the  payment  of  $60,  the  price  of  100  bushels 
of  com .  sold  to  defendant  for  agricultural 
pturposes  on  the  25th  of  April,  1895,  the  day 
the  agricultural  lien  was  executed.  This  af- 
fidavit further  stated  that  the  lien  was  pay- 
able on  the  25th  of  October,  1895,  and  that 
the  crops  were  seized  by  the  constable  of  the 
trial  Justice  on  the  27th  of  September,  18^ 
The  motion  was  heard  by  Ms  honor,  Judge 
Buchanan,  oo  the  19th  of  November,  1895. 
At  the  hearing  the  plaintiffs  "demurred  to 
the  moticMi  upon  the  ground  that  the  court 
had  no  Jurisdiction,  as  the  case  was  then 
pending  in  the  trial  Justice's  court,  and  upon 
the  further  ground  that  more  than  ten  days 
had  elapsed  since  the  seizure  of  the  crops  un- 
der the  Uen  warrant  aforesaid."  After  hear- 
ing argrument  the  circuit  Judge  refused  the 
motion  upon  the  ground  that  more  than  10 
days  having  elapsed  since  the  seizure  of  the 
crops,  before  any  notice  of  this  motion  had 
been  served,  the  defendant  had  lost  any  right 
be  may  have  had  to  the  reUef  demanded  by 
the  motion.  From  this  order  the  defendant 
has  appealed  upon  three  grounds,  which  are 
set  out  In  the  record,  which  make  substan- 
tially these  questions:  (1)  Whether  there  was 
error  lit  holding  that  tbe  lapse  of  the  10  days 


precluded  defendant's  right  to  make  tbia  mo- 
tion; (2)  whether  there  was  error  In  not  hold- 
ing that  the  motion  waa  In  the  nature  of  a 
motion  to  vacate  an  attachment,  which  conld 
be  made  at  any  time  while  the  property  seiz- 
ed was  in  the  custody  of  the  court;  (3)  wheth- 
er there  was  error  In  refusing  to  consider  and 
decide  the  issue  raised  by  the  proceedings,  vis. 
whether  the  warrant  was  Improvldently  Is- 
sued. The  plaintiffs,  according  to  proper 
practice,  gave  notice  that  they  would  Insist 
that  the  order  refusing  the  motion  should  be 
sustained  upon  the  foUowIng  grounds:  ai 
Because  the  circuit  Judge  bad  no  Jurisdiction, 
as  the  case  was  then  pending  In  the  trial  Jus- 
tice's court;  (£9  because,  undw  tbe  &ct8  proT- 
ed,  the  defendant  was  not  entitled  to  the  rft- 
Uef  asked  for. 

The  question  of  Jurisdiction  raised  by  the 
plaintifTs'  first  ground  above  should  be  first 
disposed  of)  since.  If  the  circuit  Judge  had  no 
jnrisdictlon,  no  other  question  could  properly 
arise.  Plaintiffs  assume,  In  their  statement 
of  tbis  ground  to  sustain  the  order  appealed 
from,  that  "the  case  was  then  pending  in  the 
trial  Justice's  court";  but  this  fact  does  not 
appear  In  the  case,  and  therefore  cannot  be 
assumed  by  this  court.  On  the  contrary,  tbe 
whole  of  the  record  shows  that  this  assnmo- 
tion  Is  altt^tber  unfounded,  for  tbe  oDvious 
reason  that  when  this  motion  was  made  there 
was  no  case  pending  either  In  the  trial  Jus- 
tice's court,  or  In  any  other  court  The  rec- 
ord shows  that  the  plaintiffs  had  obtained 
from  the  trial  Justice  a  warrant  to  enforce  an 
aUeged  agricultural  lien.  It  Is  not  claimed 
that  any  such  proceeding  was  instituted  as 
Is  contemplated  and  provided  for  in  section 
2518  of  tbe  Revised  Statutes  for  the  purpose 
of  determining  whether  the  amount  claimed 
was  Justiy  due.  ELad  such  proceedings  been 
taken,  and  remained  undisposed  of  in  tbe 
trial  Justice's  court,  it  might,  with  some  sb'ow 
of  reason,  be  said  that  a  case  involving  the 
same  question  as  was  raised  In  tbe  motion  to 
vacate  was  pending  before  the  trial  Justice^ 
As  the  matter  stood,  no  Issue  was  pending  be- 
fore the  trial  Justice.  His* connection  with  the 
special  proceeding  authorized  under  the  agri- 
cultural Uen  law  terminated  with  the  Issu- 
ance of  the  warrant,  no  Issue  being  raised  be- 
fore him  as  to  the  amount  justiy  due  under 
tbe  lien.  Furthermore,  section  2519  of  the 
Revised  Statutes  expressly  gives  a  circuit 
Judge  Jurisdiction  to  entertain  a  motion  to  va- 
cate a  warrant  of  seizure  under  an  agricultur- 
al lien,  whether  the  same  be  issued  by  tbe 
clerk  of  the  court,  or  by  a  trial  Justice.  The 
provision  Is  that  "the  person  against  whom 
it  is  Issued  shall  have  tiie  right  to  move  be- 
fore the  clerk  of  the  court,  or  trial  Justice,  by 
whom  it  is  issued,  or  a  circuit  Judge  (italics 
ours],  to  vacate  said  warrant  of  seizure,"  etc 
It  was  contended  In  ailment  here  that  this 
section  2S19  should  be  so  construed  aa  to 
Umlt  the  power  of  a  circuit  Judge  to  vacato 
such  warrants  only  as  are  Issued  by  cleriu  of 
court;  but  such  a  construction  la  not  pos^ 
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sfble,  without  doing  violence  to  ttie  language 
used,  or  interpolating  words 'In  the  statute 
which  the  legislature  has  not  seen  fit  to  em- 
ploy. It  la  clear,  therefore,  that  the  circuit 
ju4se  had  JurlsdlctloiL 

As  to  the  second  ground  suggested  by  plain- 
tiffs to  sustain  the  order,  it  Is  quite  sufficient 
to  say  that  this  court  has  no  Jurisdiction  to 
make  any  original  finding  of  fact,  and  that 
the  circuit  Judge  did  not  pass  upon  the  facts, 
since,  under  the  view  which  he  took  of  the 
law.  It  was  unnecessary  for  him  to  do  bo. 
There  Is  therefore  no  question  of  fact  for  our 
review,  even  If  we  had  power  to  review  find- 
ings of  fact  in  a  case  like  this,  which  we  are 
by  no  means  prepared  to  admit 

What  has  been  said  practically  disposes  of 
the  defendant's  third  exception,  and  it  may 
be  dismissed  from  the  further  consideration. 
This  leaves  substantially  but  one  other  ques- 
tion to  be  determined,  viz.  whether  the  clr- 
enlt  Jndffe  erred  In  holding  that  the  lapse  of 
the  10  days  barred  defendant's  right  to  de- 
mand the  relief  asked  for.  We  think  the  cir- 
cuit Judge  erred  in  so  holding.  The  motion 
was  made  ^under  the  provisions  of  section 
2510,  Rev.  SL,  quoted  In  part  above.  This  act 
prescribes  no  limit  of  time  within  which  such 
motlou  must  be  made.  The  circuit  Judge  seems 
to  liaye  taken  the  view  that  the  matter  was 
controlled  by  section  2518,  Rev.  St.,  Wherein 
It  is  provided  'that  if  the  person  to  whom 
such  advances  have  been  made  shall  give  no- 
tice In  writing  within  ten  days  after  such 
seizure,  accompanied -with  an  affidavit  to  the 
effect  that  the  amount  daimed  Is  not  Justly 
due.  then  the  trial  Justice  issuing  the  war- 
rant shall  at  the  expiration  of  twenty  days  de- 
cide an  issue,"  etc.  While  It  may  be  true  that 
under  this  provisl4»i  the  defendant  lienor 
might.  If  he  had  so  chosen,  tiave  raised  the 
question  that  the  amount  claimed  was  not 
justly  due  under  the  lien,  by  showing  that  the 
debt  attempted  to  be  secured  by  the  Uen  was 
an  antecedent  debt,  and  not  for  advances 
made  under  the  lien  for  agricultural  purposes 
(see  Warren  v.  I^wton.  14  S.  C.  478),  still 
this  remedy  Is  totally  distinct  from,  and  Is 
not  at  all  exclusive  of,  the  remedy  tmder  sec- 
tion 2519,  viz.  to  move  before  the  designated 
officer  to  vacate  the  warrant  of  seizure,  for 
Illegal  or  Improvident  Issuance.  The  proceed- 
ing contemplated  in  section  2518  Is  designated 
simply  to  afford  means  for  ascertaining 
whether  the  amount  claimed  Is  Justly  due, 
while  the  proceeding  contemplated  In  section 
2519  goes  much  further,  and  affords  a  remedy 
by  which  both  the  lieu  and  the  warrant  is- 
sued thereunder  may  be  attacked.  In  Bates 
V.  KlUian,  17  S.  C.  55,  It  was  held  that  givlns 
iMnd  for  discharge  of  property  atcacued  un- 
der section  263  of  the  Code  of  Procedure  did 
not  prevent  a  motion  to  discbarge  the  attach- 
roent  under  section  262;  and  in  Seller  v. 
Coward.  24  S.  C.  119,  it  was  decided  that  the 
remedy  given  the  li^or  by  section  2522,  Rev. 
St.,  is  not  exclusive  of  other  remedies,  and 
that  a  motion  may  be  made  to  vacate  the 
v.24s.£.Qa5— 25 


warrant  of  seizure.  So,  analogously,  we  hold 
here  that  the  remedy  given  the  lienor  in  sec- 
tion 2518,  where  there  is  a  limit  of  time  In 
wMch  to  proceed,  does  not  preclude  the  rem- 
edy given  In  section  2519,  as  to  which  no  limit 
of  time  is  prescribed.  Hence  the  10-days  limit 
prescribed  in  section  2S18  has  no  application 
whatever  to  the  procedure  provided  for  1a 
section  2519.  This  being  so,  It  follows,  as  a 
matter  of  course,  that  It  cannot  be  tioo  late  to 
move  to  vacate  the  warrant  of  seizure,  under 
section  2519,  while  the  property  is  still  under 
seizure  In  the  hands  of  the  attaching  officer,  as 
In  this  case.  It  is  the  Judgment  of  this  court 
that  the  order  appealed  from  be  reversed, 
with  leave  to  the  appellant  lienor  to  renew  his 
motion  to  vacate  the  warrant  of  seizure  be- 
fore any  proper  tribunal,  as  he  may  be  ad- 
vised. 


OHBSAPBAEE  &  O.  RT.  00.  T.  IJLSH*B 
ADWR. 

(Supreme  Court  of  ^P^^-^     Virginia.  April 

Mastbk  Ain>  Sbhvant  —  Rati,roi.I)S  —  Defsctiv> 
Cabs — Cohtbibdtort  Nbsuoehcb — Ddtt 
OF  Hastbr— Harmlibb  Seros. 

1.  A  brakeman  cannot,  as  a  matter  of  law, 
be  held  to  be  negligmt  In  failing  to  discover  that 
the  bumpers  on  cars  he  is  about  to  couple  were 
rotten,' and  so  defective  as  to  permit  the  care  to 
come  almost  together,  so  as  to  prevent  a  recov- 
ery for  bis  death,  caused  by  such  defects. 

2.  Chalk  marks,  meaning  "Out  of  order," 
placed  on  the  cars  to  inform  the  road  from 
which  they  were  received  that  the  care  were  out 
of  order  when  received,  and  that  the  defendant 
company  wa$,  therefore,  not  liable  for  tbeir  re- 
pair, are  Dot,  as  a  matter  of  law,  notice  to  a 
brakemao  that  the  bumpers  are  defective,  so  as 
to  prevent  a  recovery  for  bis  death  caused  tfaer^ 
by  in  coupling  the  cars. 

3.  A  master  Is  required,  as  affects  bis  Uabil 
ity  to  bis  Borant,  to  use  ordinary  care  In  sup- 
plying and  maintahiiiic  adequately  safe  iastru 
mentalities  for  the  performance  of  the  work. 

4.  Where,  in  an  action  by  a  servant  against 
his  master,  it  Is  admitted  that  the  master  waf 
negligent  in  supplying  defective  appliances,  the 
only  fsBUe  involved  being  as  to  the  Bervaut's  no- 
tice of  the  defects,  nror  in  instructing  as  to  the 
master  s  duty  to  rnmlsh  proper  BDpliaaces  is  not 
prejadidnl  to  the  master. 

Appeal  from  dicnit  coort  oi  city  ^  iTncb- 

Action  by  Jolm  F.  Beard,  administrator  of 
F.  A  l4Uih,  deceased,  against  the  Chesapeake 
&  Ohio  Railway  Company.  Vnm  a  Judg^ 
m«it  tor  plaintiff,  defendant  appeals.  Af- 
firmed. 

KlApatrlck&  Blackford,  for  appellant.  John 
L.  Lee  and  (3aakie  &  (3oleman,  for  appellee. 

HARRISON,  J.  The  evldaice,  not  the 
facts,  being  certified,  this  case  must  be  con- 
sidered  in  the  light  of  the  familiar  rule  of  a 
demurrer  to  evidence. 

The  plalntlfrs  Intestatf  was  In  the  employ 
of  the  defendant  company  as  brakeman,  and 
was  discharging  his  duty  coupling  frplcbt 
cars  In  the  shiftiiig  yard  of  the  de'prdant  nt 
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ttie.dty  Lyndibtirg.  Wblle  thtu  engaged, 
be  was  csngbt  between  two  can,  and  crash- 
ed to  death.  These  can  were  dreadfully 
out  of  order,  the  bumpers  so  badly  wora 
and  rotted  that  when  brought  together  to  be 
coupled  there  was  but  a  few  Inches  of  apace 
between  them,  and  It  was  In  consequence  ot 
this  defective  condltltn  ot  the  cars  that  plain- 
tiff's Intestate  was  tdlled.  The  defendant  In- 
sisted that  tht»e  defects  were  so  open  and 
obTlous  that  It  was  n^llgence  In  the  de- 
ceased to  attempt  to  cou^e  the  cars  by  go- 
ing between  them.  l%Is  contention  Is  not 
sustained  by  the  proof;  on  the  contrary.  It 
appears  that  an  Inspection  was  necessary  to 
dIscoTOT  the  condition  alt  the  cars,  and  that 
In  the  hurry  Incident  to  the  work  of  de- 
ceased be  could  not  have  obswred  the  dan* 
ger. 

It  Is  further  Insbrted  that  the  deceased  had 
notice  of  the  Imperfect  cmdltlon  <^  the  cars, 
In  this:  that  certain  chalk  marks,  which 
meant  "Out  of  order,"  had  been  placed  on 
the  sides  of  each  car,  and  that  deceased 
ought  to  hare  been  warned  thraeby.  There 
Is  no  erldence  that  the  attention  of  deceased 
was  called  In  any  way  to  these  max^s.  The 
cars  had  mly  bera  in  tlie  yard  a  few  hours, 
and  deceased  was  not  fomlliar  with  them. 
And,  further.  It  fully  iv>pear8  that  these 
marks  were  never  Intraded  as  a  warning 
to  brakemen  not  to  discbarge  the  duties  Inci- 
dent to  their  employmmt  In  the  usual  mode, 
but  were  put  there  fbr  another  tJiA  entirely 
dlffermt  purpose,  tIz.  to  Inform  the  road 
from  which  they  came  that  the  can  were 
out  of  order  wh«i  received,  and  that  defend- 
ant was,  therefore,  not  responsible  for  their 
repair. 

It  Is  fnrth«*  insisted  that  deceased  was 
warned  of  the  dangerous  condition  of  these 
can  by  a  fellow  bmkeman.  Then  Is  no 
evidence  that  this  warning  iras  beard;  on 
the  contrary,  the  idtoation  of  the  parties, 
their  snrronndlngs,  and  the  ncrise  Incident 
to  the  occasion,  all  Justify  the  conclusion 
that  it  was  not  heard. 

TbK  master  Is  bound  to  use  ordinary  caiite 
In  supplying  and  maintaining  adequately  safe 
Instrumentalities  for  the  performance  of  the 
work  required,  and  If  he  falls  In  the  per- 
formance of  this  duty  he  Is  as  liable  to  the 
servant  as  he  wonld  be  to  a  stranger.  This 
doctrine  has  been  so  oftra  asserted  by  courte 
that  it  can  be  no  longer  regarded  an  open 
question.  Railroad  Go.  v.  George,  88  Va. 
223,  13  S.  E.  429. 

It  was  gross  negligence  In  the  defendant 
coiniKuiy  to  use  can  In  the  condition  these 
are  shown  to  have  been,  without  bringing 
home  to  their  emjdoytis  actual  notice  of  their 
defects,  and  the  danger  to  be  Incurred  in 
handling  them. 

The  deceased  was  guilty  of  no  contributory 
negligence.  The  evidence  shows  that  he  was 
not  aware  of  the  danger,  and  that  hia  life 
was  lost  In  consequence  of  the  failure  of  bis 
employer  to  use  ordinary  care  In  supplying 


and  maintaining  adequately  safe  instn- 
mentallties  for  the  peifotmance  of  the  work 
required. 

Under  such  circumstances,  tlie  right  <(t  the 
plaintiff  to  recover  Is  clear. 

Objectiim  Is  made  to  the  seccmd  Instruction 
given  upon  the  trial,  wUch  r^tes  to  the 
duty  of  the  company  to  supply  and  main- 
tain safe  and  adequate  machinery.  It  is  un- 
necessary to  pass  upon  the  questtons  raised 
touching  this  Instractlon.  The  negligence  aX, 
tiie  company  In  falling  to  ezerdse  reasMiaUe 
care  In  furnishing  safe  machlnar  Is  con- 
ceded. The  only  question  to  be  detNmined 
was,  did  the  deceased  have  notice  of  the  de- 
fective ctmditlw  of  the  can?  This,  we  have 
seen,  he  did  not  have.  The  Instruction  there- 
fore could  not  have  been  prejudicial  to  the 
defendant 

There  Is  no  error  In  13ie  judgment  of  the 
circuit  court,  and  It  Is  affirmed. 


EUDD  et  ttt  V.  PAESiVILLH  &  P.  R.  CO. 

(Supreme  Court  of  Appeals  of  VIrghifa.  Mjtrdi 
20,  1896.) 

BnoTHBST  —  Railroads  —  Right  or  Pouwios 

IK  COKDBMHATIOS  PbOCBBDISGB. 

Ejectment  will  not  lie  against  a  railrocd 
eonipati7  for  land  npon  which,  after  a  report  in 
its  tavor  by  commiwionera  duly  appointra.  and 
payment  into  court  of  the  damages  assessed,  it 
has  entered  for  construction  of  its  road,  not- 
withstanding the  proceedings  were  still  pend- 
ing, since  it  has  the  right  of  possession  under 
Code,  S  1081,  authoriritu;  It,  under  such 
stances,  to  enter  for  snch  purpose. 

Appeal  from  circuit  court,  Powhatan  coun- 
ty. 

Action  of  ejectment  by  W.  T.  and  Ann  J. 
Rudd  against  the  Farmvllle  &  Powhatan 
Railroad  Company,  From  a  Judgment  for 
defendant,  plaintiffs  appeaL  Affirmed. 

W.  M.  Flanagan,  for  plaintiffs  In  error.  T. 
M.  Miller  and  F^ram  ft  Stringfellow,  for 
defendant  in  error. 

KEITH.  P.  The  FannvUle  ft  F«vwhatan 
Railroad  Company  on  the  Ist  day  of  Feb- 
ruary. 1888,  applied  to  the  county  court  of 
Powhatan  county,  under  section  1085  of  the 
Code,  for  the  appointment  of  commisslouen, 
whose  duty  it  should  be  to  ascertain  a  Just 
compensation  to  the  owners  of  lands  within 
the  county  which  the  petitioner  proposed  to 
take  for  the  purposes  of  a  contemplated  rail- 
way. Notice  of  this  motion  was  posted  la 
accordance  with  the  stetute  in  snch  case 
provided,  and  thereupon  the  county  court 
appointed  a  commission  consisting  of  five 
gentiemen,  who  on  the  12th  ot  May,  1S88, 
reported  to  the  court  that  on  the  24tb  of 
April,  preceding,  they  bad,  after  due  notice, 
met  together  upon  the  lands,  of  which  R.  E. 
Cralle  was  owner  and  tenant  of  the  free- 
hold, and  ascerialned  the  damages  which 
would  be  suffered  by  him,  by  reason  of  the 
proposed  nllroad  to  be  built  through  it,  to- 
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be  the  sum  of  ¥52.60l  On  the  6tb  day  of 
June  of  the  same  year*  there  b^ng-no  excep- 
tlcm  to  the  report,  It  was  confirmed;  and, 
the  idm  of  {52.00  baring  been  theretofore 
paid  Into  court,  an  order  was  entered  de- 
cbtring  a  fee-simple  titie  to  the  land  con- 
demned to  be  Tested  in  the  Farmville.  tt 
Powhatan  Railroad  Company;  and  the  re- 
•  port  of  the  commissioners,  and  the  proceed- 
ings under  It,  together  with  a  copy  of  all 
the  orden  of  the  court  In  the  cause,  were  or* 
dered  to  be  recorded  according  to  law.  On 
the  5th  of  AnguBt,  18S9,  on  the  motion  of  B. 
K.  Cralle,  the  county  court  reinstated  the 
case  of  the  FarmTllle  &  Powhatan  Kallroad 
Company  r.  Cralle  upon  the  docket,  and 
gave  the  defendant  leare  to  file  exceptions 
to  the  report,  which  was  done,  and  thereup- 
on the  cause  was  continued.  On  the  8th  of 
January,  1891,  on  the  motion  of  W.  T.  Rudd 
and  Ann  J.  Budd,  his  wife,  IcAve  was  given 
them  to  file  their  Joint  petition  in  the  case 
of  FarmTllle  &  Powhatan  Railroad  Compa- 
ny T.  Cralle,  from  which,' and  from  their 
amended  petition  filed  on  the  Sd  of  February, 
1882,  It  appears  that  the  land  in  controTer- 
sy  was,  at  the  time  the  proceedings  in  the 
county  court  were  Instituted,  the  property 
of  W.  G.  Cralle,  and  not  of  R.  K.  Cralle.  It 
further  appears  that,  since  the  Institution  of 
the  proceedings  the  county  court  of  Pow- 
hatui,  Ann  J.  Budd  had  become  the  pur- 
chaser of  the  tract  formerly  owned  by  Cralle. 
The  case  came  on  again  to  be  heard  on  the 
3d  of  February,  1882,  upon  the  papers  al- 
ready In  the  casQ,  and  upon  the  petition  and 
amended  petition  of  Budd  and  his  wife,  and 
thereupon  the  report  of  tiie  comndssioners, 
dated  the  2«th  of  April,  1888  (the  order  con- 
firming it  haTing  already  been  set  aside), 
was  quashed,  and  a  new  commlBsion  was 
appointed;  and  the  proceedings,  so  far  as 
the  record  now  before  ns  shows  to  the  con- 
trary, are  still  pending  and  undetermined  in 
the  county  court  of  Powhatan  county.  In 
October,  188%  Ann  J.  Bndd— who,  as  we 
have  seen,  had  become  the  purchaser  of  the 
land  formerly  owned  by  W.  C  Cralle,  of 
which  B.  K.  Cralle  ^s  at  the  time  of  the 
condemnation  proceedings  in  the  county 
court  the  tenant  of  the  freehold— filed  her 
declaration  in  ejectment  against  the  Farm- 
Tllle &  Powhatan  Ballroad  Company;  al- 
leging that  that  company  bad  on  the  16th 
day  of  NoTember,  1890,  entered  upon  the 
land  (describing  IQ,  and  unlawfully  with- 
held the  possessltm  thereof  from  her.  When 
this  action  of  ejectment  came  on  for  trial, 
the  plaintiff  haTlng  set  out  her  titie,  the 
railroad  comiiany,  way  of  defense,  put  in 
evidence  the  proceedings  In  the  county  court 
of  Powhatan  hereinbefore  set  fdrth;  and 
therenpon  the  Jury  found  a  Terdlct  for  the 
idalntur,  which  the  court  set  aside,  and  upon 
«  subsequent  trial  upon  the  same  evidence 
tbtn  was  a  mdlct  and  judgment  for  the  de- 


fendant '  The  plaintiff  objected  to  the  in- 
Btmction  glTen  by  the  court  to  the  Jury  up- 
on the  first  trial,  and  to  the  Judgment  of  the 
court  In  setting  aside  the  verdict.' 

The  Instruction  given  is  In  the  following 
words:  "The  court  instructs  the  Jury  that 
the  transcript  of  the  record  of  the  county 
court  proceedings  tendered  and  filed  as  eTl- 
dence  by  the  defendant  company  Is  Insuffi- 
cient to  guaranty  and  transfer  to  the  de- 
-fendant  ccunpai^  the  legal  titie  to  the  land 
claimed  In  the  declaration;  and  if  they  be- 
UeTe  from  the  eridence  that  the  legal  titie 
to  said  land  is  in  the  plaintiff,  except  so  tar 
as  It  may  be  affected  by  the  county  court 
proceedbigs,  and  that  the  defendant  compa- 
ny entered  upon  the  same  forcibly  on  the 
4th  day  of  June,  1888.  then  the  Jury  wiU  find 
for  the  i^ntiff."  And  tiie  objections  urged 
to  It  are  that  It  submits  to  the  decision  of 
the  Jury  matters  of  law  which  the  court 
should  Itself  have  decided,  and  assumes  the 
existence  of  facts  which  had  not  been  e»- 
tabllshed. 

It  is  not  perceived  how  the  plaintiff  In  er^ 
ror  could  hare  been  injured  by  submitting 
to  the  Jury  matters  of  law  which  the  court 
should  bare  decided  against  the  plaintiff  In 
error  without  the  Jury's  astistance;  but, 
waiving  all  such  criticlwn,  a  conduslTe  an- 
swer is  found  In  the,  consideration 'that  the 
errors  complained  of.  If  they  radst,  could 
not,  by  possibility,  haTe  been  prejudicial  to 
the  party  complaining.  To  entltie  a  plaintiff 
In  ^ectment  to  recoTer,  he  must  show  the 
legal  titie  in  himself,  and  a  present  right  of 
possession  under  It,  at  the  time  of  the  com- 
mencement of  the  action.  See  Suttie  t.  Rail- 
road Co.,  76  Va.  284,  and  Jennings  t.  GraTe- 
ley  (decided  at  the  November  term,  1895) 
23  8.  B>.  763.  Conceding,  for  the  sahe  of  ar- 
gument, that  the  legal  titie  at  the  date  of 
the  Judgment  complained  of  was  still  in  the 
plaintiff  in  error,  the  proceedings  In  the 
county  court  of  Powhatan  for  the  condemna- 
tion of  tiie  right  of  way  at  the  suit  of  the 
defendant  in  error  gave  it  the  lawful  right 
to  enter  upon  the  premises  in  dispute,  and 
are  fatal  to  that  necessary  element  In  Uie 
case  of  the  plaintiff  In  eiror,— the  present 
right  of  possession.  Section  1061  of  the 
Code  is.  in  our  Judgment,  conduslTe  upon 
that  point,  and  glTes  to  the  company  In 
whose  faTor  a  report  has  been  made  by  the 
commissioners  duly  appcrinted,  and  which 
has  paid  the  sum  ascertained  to  be  due,  the 
right,  notwithstanding  the  pendency  of  th« 
proceedings,  to  enter  into  and  construct  their 
work  upon  or  through  the  part  of  the  lan^ 
embraced  In  such  report  Without  express 
lug  any  opinion,  therefore,  upon  the  ques- 
tion of  titie,  it  is  clear  that  the  right  of  pos- 
session was  in  the  defendant  In  errpr,  and 
that  the  Judgment  of  the  court  was  In  ao 
cordance  with  the  law.  It  la  therefore  af- 
firmed. 
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COMMERCIAL  BANK  OF  LTNCHBURQ 
T.  RUCKBR. 

(Sttpreme  Court  of  Appeals  of  Yirsinia.  April 
2,  1896.) 

Appbai.— Wbun  Allowid. 
The  coart  anBtaioed  defendnnt's  demar- 
ro-  to  complaiaaat's  bill,  but  overruled  a  motion 
to  dUmiss,  aud  granted  leave  to  amend  the  bill. 
Held,  tbat  an  atipeal  was  impro^entlj  award- 
ed to  defendant. 

Appeal  from  dicult  court  of  city  of  Lrnch- 

Suit  b7  Lucjr  D.  Rueker  against  Uie  Com- 
mercial Bank  at  I^rncbbarff.  From  tbe  de- 
cree, defendant  appeals.   Appeal  dismissed. 

J.  B.  BdmuQdB  and  A.  H.  Burroughs,  for 
appellant  Wilson  &  Manson  and  F.  P.  Gbris- 
tlan,  for  ai^Ue& 

KEITH.  P.  In  this  case  a  bill  was  filed 
In  the  circuit  court  for  the  city  of  Lynchburg 
by  Lucy  D.  Rucfcer  r.  Commercial  National 
Bank  of  Lynchburg,  and,  the  defendant  hav- 
ing demurred,  the  court  entered  a  decree  sus- 
taining the  demurrer  and  overruUng  a  mo- 
tion for  the  dismissal  of  the  bill,  but  grant- 
ing leave  to  tbe  plaintiff  to  file  an  amended 
biit  From  this  decree  an  appeal  was  allow- 
ed by  one  of  the  Judges  of  this  court  We 
are  of  opinion  that  It  was  improTidently 
awarded,  and  it  is  therefore  dismissed. 


(92  Va.  788) 

RICBMOND  RAILWAY  &  BLBOTRIO  CO. 

T.  BOWLES. 
<Sapreme  Court  of  ®'  Virginia.  Ajiril 

FaBMBS— SfAEHlSD  WOM&H— FlSSONAZ.  IVJUKISS 

— UUfAOSS— TulAI* 

1.  In  treapasa  on  the  case  for  personal  in- 
juries, it  appeared  that  the  person  Injured,  who 
had  sued  1^  her  next  friend,  was  a  married  wo- 
man of  more  than  21  years  of  age,  and  there- 
fore, bj  tbe  laws  of  Virginia,  should  have  sued 
in  her  own  oame,  and  that  she  was  tbe  real  par- 
ty in  interest.  Held,  tbat  tbe  declaration  might 
be  amended  by  striking  out  the  name  of  the  in- 
jored  woman's  next  friend,  and  by  inserting  her 
own  as  plaintiff. 

2.  A  Btreet-car  company,  uain^  electricity,  la 
bound  to  employ  tbe  best  mechanical  contrivan- 
ces and  tnTentione;  and  evidence  that  a  particu- 
lar trolley  wire  has  been  the  subject  of  frequent- 
ly recurring  acddonts  is  admissible,  as  showing 
that  the  company  had  notice  of  its  unsafe  condi- 
tion. 

8.  Under  the  married  woman's  act,  tbe  bus- 
band  is  Btill  entitled  to  the  Bervicea  of  his  wife, 
and  the  wife  is  still  entitled  to  support  at  the 
hands  of  her  bosband,  and  therefore,  in  a  suit 
by  the  wife  for  personal  injuries,  she  cannot  re- 
cover for  loss  of  tune,  or  the  pecuniary  expenses 
bicurred. 

4.  Where  there  la  a  variance  between  a 
count  of  the  dedaration  and.  the  proof,  the  Jury 
should  be  Instructed  to  disregard  such  count 

Error  to  circuit  court  of  city  of  Richmond. 

Action  by  Regiua  Elmore  Bowles,  who  sues 
Oy  her  next  friend,  Aubrey  R.  Bowles,  against 
the  Richmond  Railway  &  Electric  Company. 
From  a  Judgment  in  favor  of  plaintiff,  defend- 
int  brings  errw.  Reversed. 


Wyndham  R.  Meredith,  for  plalntift  In  er- 
ror, Montague  ft  Dawson,  for  defendant  In 
error. 

KEITH,  P.  This  Is  an  action  of  trespass 
on  the  case,  brought  In  tbe  circuit  court  of 
the  city  of  Richmond,  by  Regina  Elmore 
Bowles,  who  sues  by  Aubrey  R.  Bowles,  her 
next  friend,  against  the  Richmond  Railway 
&  Electric  Company,  upon  the  following  cause 
of  action:  The  defendant  was  a  corporaticm, 
owning  and  operating  a  railway  line  along 
Clay  and  other  streets  in  the  city  of  Rich- 
mond, and  the  plaintiCT  was,  on  the  14th  day 
of  December,  i8^,  a  passeng^  on  one  of  its 
care.  Soon  after  taking  her  seat  and  paying 
her  fare,  the  trolley  wire  used  in  operating 
and  propelling  the  car  broke,  and  fell  from  its 
usual  and  customary  position  above  the  car, 
and  came  In  contact  w'th  tbe  brake  handle, 
which  was  attended  with  cousequences  bo 
alarming,  in  appearance  at  least,  and  so  ap- 
parentiy  fraught  with  danger  to  tbe  safety  of 
the  passengers,,  that  the  plaintiff,  attempting 
to  escape  from  a  peril  which  seemed  to  be  im- 
minent, jumped  or  fell  from  the  car,  and  re- 
ceived Injuries,  for  which  she  sues.  In  the 
first  count  she  alleges  that  she  was  told  by  tbe 
conductor  to  Jump  while  the  car  was  running 
at  great  speed,  and  that  she  was  Injured  in 
attempting  to  obey  his  directions,  while.  In 
the  second  count  the  allegation  with  respect 
to  the  conductor  Is  omitted.  In  both  counts 
tbe  specific  negligence  stated  Cf^isists  in  the 
failure  of  the  defendant  to  provide  adequate 
and  proper  trolley  wires,  machinery,  and  oth- 
er appliances  for  Its  business,  and  to  keep  the 
same  In  proper  order  and  repair.  She  claims 
damages  in  each  count  for  money  expended  in 
the  treatment  of  the  fracture,  hurts,  and  In- 
juries sustained,  for  the  pain  she  suffered, 
for  tbe  sums  expended  upon  her  maintenance 
and  support,  and  for  loss  of  time,  aggregating 
the  sum  of  $6,000.  The  case  was  tried  before 
a  Jury,  and  a  verdict  rendered  In  favor  of  the 
plaintiff  in  the  sum  of  fl,250,  with  Interest 
from  the  21st  of  November,  1803,  The  de- 
fendant moved  tbe  court  to  set  aside  the  v^- 
dlct  and  grant  a  new  trial,  which  the  court 
ovemiled.  and  the  defendant  excepted;  and 
to  this  and  other  rulings  of  the  court  which 
took  place  during  the  trial  the  defendant  Sled 
four  bills  of  exceptions.  To  the  Judgment 
rendered  a  writ  of  error  and  supersedeas  was 
granted  by  one  of  the  judges  of  this  court 

The  first  error  assigned  Is  tbat  the  suit  was 
brought  in  the  name  of  Mrs.  Reglna  Elmtnv 
Bowles,  by  Aubrey  R.  Bowles,  her  next 
friend,  and  It  is  contended  that  a  married 
woman  over  tbe  age  of  zl  years  cannot  sue 
In  this  state  by  her  next  frioid.  The  point 
was  presented  by  the  plaintiff  in  error  upon  a 
motion  to  quash  the  writ  by  demurrer  to  the 
declaration,  by  motion  in  arrest  of  Judgment 
and  by  a  motion  to  set  aside  the  verdict. 
The  least  technical  and  most  satisfactory  way 
in  which  to  consider  the  matter,  however,  la 
upon  tbe  motion  to  set  aside  the  verdict  as 
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heing  contrary  to  the  etidencfr  By  section 
22S4  of  the  Code,  which  declares  of  what  the 
separate  estate  of  a  married  woman  shall 
consist.  It  is  provided  that  the  separate  es- 
tate shall  IncIndB,  amone  othM*  things,  "dam- 
ages for  a  wrong."  By  section  2288  it  Is  pro- 
Tided  **tbat,  as  to  an  matters  connected  with 
or  relating  to  or  affecting  *  *  •  her  sep- 
arate estate,  •  •  •  she  may  sne  and  be 
sned  In  the  same  manner,  and  there  shall  be 
the  same  remedies  in  respect  thereof,  for  and 
against  her  and  her  said  estate,  as  If  she  were 
tmmarrled."  It  was  held  by  this  court  In  the 
case  of  Railroad  Co.  t.  Uoagherty  (decided  at 
the  November  term,  1895)  23  S.  B.  777,  that, 
nnder  the  language  of  the  section  Jost  qnoted, 
the  hnsband  could  not  be  Joined  with  Jils 
wife,  suing  to  recover  damages  for  a  wrong, 
but  that  the  sail  must  be  In  her  own  name, 
as  if  she  were  unmarried.  By  our  law  in- 
fants sue  by  tbdr  next  friend.  A  married 
woman,  with  respect  to  her  separate  estate, 
sues  In  her  own  name.  If  she  be  more  than 
21  years  of  age.  In  this  case  It  appears  that 
the  plaintlfF,  Mrs.  Bowles,  is  more  than  21 
years  of  age.  It  must  be  conceded,  therefore, 
that  It  was  Irregular  to  bring  her  before  the 
court  by  her  next  friend.  It  Is,  however, 
ntme  the  less  her  stilt  It  Is  the  suit  of  Re- 
gina  Elmore  Bowles,  who  sues  by  Aubrey  R. 
Bowles,  her  next  friend.  The  suit  was 
brought  to  recover  damages  for  a  wrong  done 
to  ber,  which  constitute,  when  recovered,  a 
part  of  her  separate  estate.  She  was  In  court. 
She  testified  during  the  trial.  All  the  pro- 
ceedings from  the  writ  to  the  Judgmoit  show 
that  she  was  the  actual,  beneficial,  substan- 
tial party  to  the  Utlgatlbn,  and  that  being  un- 
der no  disability  either  of  Infancy  or  cover- 
ture, shf*  was  upon  the  footing  of  an  unmar- 
ried femala  Her  next  friend  was  but  a  shad- 
ow, and  yet  we  are  asiied  to  declare  that  the 
intervention  of  that  shadow  shall  defeat  the 
rights  of  the  snbstantlal  party  to  this  suit 
who  wafl  hereelf  present  In  court,  demanding 
justice  at  its  hands,  and  presenting  for  its 
adjudication  a  sufliclent  cause  of  action.  It 
Is  conceded  that  no  case  can  be  found  which 
can  be  considered  direct  authority  for  either 
side  of  this  contention.  Upon  the  part  of  the 
plaintiff  in  wror,  Jordan  v.  Gray,  19  Ala.  618, 
Is  cited,  and  much  relied  upon.  It  holds  that 
a  feme  covert  cannot  sue  by  her  next  friend, 
and  that  when  the  declaration  discloses  that 
a  sole  plaintiff  Is  a  feme  covert  a  demurrer 
will  lie  to  it  This  case  was  decided  under 
the  comm<H)  law.  It  Is  correctly  decided  up- 
on both  points,  and  would  have  been  direct 
authority  prior  to  the  Innovations  upon  the 
common  law  introduced  by  our  present  Code. 
Not  only  could  a  feme  covert  not  sue  by  her 
next  friend,  but  at  law  she  could  not  sue  at 
alL  She  had  no  standing  in  a  court  of  law. 
The  question  seems  to  be  different  however, 
when  the  law  Is  so  changed  as  to  permit  ber 
to  sue  as  a  feme  sole  In  a  court  of  law.  It 
Btlll  remains.  It  Is  tme,  that  a  married  woman 
orer  21  yean  ot  age  does  not  property  ap- 


pear by  her  next  friend;  but  the  casa  dted 
falls  short  of  deciding  that  a  party  who  has 
a  right  to  sne  Is  to  be  defeated  and  turned 
out  of  cotu*t,  though  presenting  a  good  cause 
of  action,  because  the  pleader  has  improper- 
ly introduced  her  to  the  court  by  her  next 
friend.  Instances  might  be  given  that  would 
seem  to  put  beyond  question  the  course  to  be 
pursued  by  the  court  In  such  or  similar  cases. 
Suppose,  through  mistake  of  fact  as  to  the 
age  of  a  party,  his  suit  should  be  brought  for 
him  by  next  friend;  could  not  the  court,  up- 
on the  mistake  of  fact  appearing,  avert  Ita 
.  consequences  by  directing  the  suit  to  proceed 
in  the  name  of  the  adult?  Or  if,  by  mistake 
of  law,  a  party  sues  by  neJrt  friend  who  should 
have  sued  In  proper  person,  may  not  the 
court,  without  any  great  stretch  of  authority, 
or  any  violation  of  principle,  in  that  case,  also, 
discharge  the  next  Mend,  and  permit  the 
cause  to  proceed  In  the  name  of  the  rightful 
party?  Where  a  suit  Is  properly  brought  In 
the  name  of  the  next  friend,  and  the  Infant 
attains  Lis  majority,  th^  is  no  change  of 
pleading  necessary.  The  court  takes  cogni- 
sance of  the  fact  that  the  infant  has  attain- 
ed the  age  of  21  years,  the  suit  Is  dli-ected  to 
proceed  in  his  name,  and  the  next  friend  la 
disehai^ed.  In  Oarllck  v.  Strong,  3  Paige* 
440,  a  bill  in  equity  was  brought  by  the  wife 
against  her  husband  vrith  respect  to  her  sep- 
arate estate.  Them  was  a  demurrer  to  the 
bill,  because,  among  other  objections  assigned. 
It  appeared  that  the  plaintiff  bad  sued  in  ber 
own  name,  when  she  should  have  appeared 
by  her  next  friend.  The  court  held  that  she 
could  not  sue  In  propria  persona,  that  the  suit 
should  have  been  by  her  next  friend,  and  that 
the  objection  was  well  taken;  but  it  permit- 
ted the  complainant  to  amend  her  bill  by  sub- 
stituting a  proper  and  responsible  person  as 
her  next  friend  to  prosecute  the  suit  No 
reason  can  be  perceived  why.  If  a  married 
woman  may  amoid  her  hill  by  Inserting  the 
name  of  a  next  friend,  she  may  not  wltli 
equal  propriety  be  permitted  to  amend  her 
declaration  by  striking  from  It  the  wholly 
needless  and  superfluous  shadow  rather  than 
to  permit  the  substance  to  be  sacrificed. 

Objection  was  taken,  during  the  course  of 
the  trial,  to  the  ruling  of  the  court  In  p«v 
mitting  Walter  R.  Smith  to  testify,  as  set 
forth  in  bill  of  exceptions  No.  2.  The  acci- 
dent which  Is  the  foundation  of  the  suit  oc< 
curred  on  the  14th  of  December,  1892,  and 
the  court  permitted  the  plaintiff  to  prove  by 
the  witness  Smith  that,  during  the  fall  of 
that  year,  this  trolley  wire  bad  broken  fre- 
quentiy.  We  think  the  evidence  was  prop- 
erty admitted.  It  se^us  to  involve  at  least 
a  kindred  proposition  to  that  decided  by  this 
court  In  Railway  Co.  v.  Rogers.  76  Ya.  443. 
It  was  there  held  that  employing  an  agency 
so  powerful  and  dangerous  as  steam,  a  rail- 
way company  Is  liable  for  all  injuries  caus- 
ed by  Its  omission  to  employ  the  best  nje- 
chanlcal  contrivances  and  Inventions  In 
known  use,  and  that  testimony  was  admls* 
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idMe  to  prore  that  tbe  locomotlTe.  wblcb 
fired  the  wood  on  that  occftBioii«  had,  on 
other  occasions,  emitted  sparks  and  set  Are 
to  property  along  thfe  railway,  In  order  to 
show  negligence  and  defects  of  machinery. 
Electricity  is  an  agency  no  less  powerful 
and  daogerous  than  steam  and  imposes 
equal  obligations  upon  those  who  use  it 
The  tn^ey  wire  1b  a  contriTance  essential 
to  the  nse  of  electric!^  in  the  mode  adopted 
by  the  defendant  company,  and  the  fre- 
quently recurring  accidents  which  happened 
to  tbe  particular  wire  which  1b  the  subject 
of  InTestlgation  in  this  eontTOTeray  were, 
quite  sufficient  to  warn  the  defendant  of  its 
unsafe  condition, 

Wa  think  the  defoidant's  objection  to  in- 
Btrnctlon  No.  4  as  glyea  by  the  court  Is  well 
taken.  The  Instruction  is  as  follows:  'That, 
In  estimating  damages,  they  may  take  into 
conslderatlou  loss  of  time,  pecuniary  ex- 
pense, bodily  pain,  any  incurable  hurt,  ex- 
pense of  cure,  and  mental  suffering  caused 
by  the  Injury;  also,  future  damages  for  loss 
of  health,  time,  and  nse  of  limbs,  Iradlly 
pain  and  suffering,  and  mental  suffering, 
and  also  any  nervous  affection,  where  actual 
injury  to  the  person  lias  been  sustained." 
This  seems  to  Inrolre  elements  of  damage 
which  would  be  properly  recoverable  by  the 
husband,  and  which  do  not  constitute  any 
part  of  the  separate  estate  of  the  defendant 
in  error.  It  has  l>een  held  that  the  married 
woman's  act  leaves  the  rights,  duties,  and 
obligations  of  the  husband  and  wife  as  at 
common  law,  except  in  so  far  as  the  act  It- 
self has  changed  or  modified  them.  The 
husband  Is  still  entitled  to  tbe  services  of  his 
wife.  The  wife  Is  still  entitled  to  support  at 
the  hands  of  her  husband.  Therefore,  in  esti- 
mating the  damages,  the  Jury  should  not 
have  taken  into  consideration  the  loss  of 
time  or  the  pecuniary  expenses  incurred. 
The  instruction  seems  to  us  In  these  particu- 
lars to  be  erroneous.  It  may  very  well  be 
that  tbe  error  was  harmless.  We  cannot 
say  with  certainty  that  It  was  so.  There 
was  evidence  before  the  Jury  of  loss  of  time 
and  of  pecuniary  expense,  though  the  value 
of  these  two  items  was  not  given  In  figures; 
nor,  Indeed,  was  there  any  particular  value 
placed  upon  any  of  the  several  elements  of 
damage  enumerated,  but  the  whole  case 
went  before  the  Jury  upon  this  instruction, 
which  directed  them  to  consider  and  to  val- 
ue the  various  Injuries  alleged,  and  we  can- 
not say  to  what  extent  their  verdict  may 
have  been  swollen  or  Influenced  by  them. 
Where,  in  a  suit  by  the  wife,  it  Is  averred 
and  shown  that  she  has  paid,  out  of  her 
separate  estate,  such  costs  and  expenses  as 
are  referred  to  In  the  foregoing  Instruction, 
and  where  the  wife  Is  a  sole  trader,  under 
the  statute,  she  may  recover,  because  there 
the  loss  of  her  services  is  a  direct  Injury  to 
her  separate  estate,  for  which  she  should  be 
reimbursed;  and  other  Instances  may,  per^ 
haps,  occur,  but  the  general  rule  is  as  before 


stated,  and  the  exception  .to  It  abwald  M- 
pear  in  the  pleading  and  proofs. 

The  court  was  also  asked  to  instruct  the 
Jury  to  disregard  tbe  first  and  third  eointa 
of  plaintiff's  declaration.  Tbe  reason  as- 
signed Is  that  these  two  counts  all^  that 
the  plalntUr  "was.  thrown"  from  the  ear, 
while  the  i>roof  was  that  she  volnntarlly 
Jumped  from  the  car.  We  think  that  thwe 
Is  a  variance  between  the  allegation  of  tbe 
first  count  and  tbe  proof,  and  that  tbe  lur 
stmction  to  dlsr^aid  the  first  conat  should 
have  been  given. '  Lund  InhaMtants  of 
Tyngsboro,  U.  Cnsb.  S68.  The  InstructliMi 
as  to  the  third  count  was  properly  refused. 

Upon  the  wh<^  case,  ther^ore.  we  are 
of  opinion  that,  while  the  circuit  conrt  can- 
not be  said  to  have  erred  In  reusing  the  mo- 
tion In  arrest  of  Judgment,  or  to  set  aside 
the  verdict  because  tbe  suit  was  improperly 
brought  In  the  name  of  a  married  woman 
over  21  years  of  age,  her  not  friend.  It 
would  have  been  proper  for  the  court  to  ra- 
ter an  order  discharging  the  next  friend, 
and  directing  that  the  suit  should  thereafter 
proceed  in  the  name  of  Begins  Blmore 
Bowles;  that  there  was  no  error  In  permit- 
ting the  testimony  of  Walter  B.  Smith,  aa 
set  forth  In  bill  of  exceptions  No.  2;  that 
the  court  erred  In  giving  Instruction  No.  4 
In  the  form  in  which  it  appears  In  the  rec- 
ord; and  that  It  erred  lu  refusing  to  Instruct 
the  Jury  to  disregard  the  first  count  in 
plaintiff's  declaration  under  the  evidence  as 
certified  in  this  record.  For  these  reasons, 
the  Judgment  of  the  circuit  conrt  is  reversed, 
and  this  court  will  proceed  to  enter  Judg- 
ment in  ccmformlty  with  the  foregoing  opin- 
ion. 


92  Va.  756) 

BOSOHBN'S  ErX  v.  JURGEN'S  EX'B. 
(Supreme  Court  of  ^^^^^  °^  Virginia.  April 

Sals  of  Land— Dbpicib\-ct— Abatbmbitt  nt  Paics 

— JURISDIOnON. 

1.  Equity  has  jurisdictios  o{  an  action  by 
the  parchaser  of  land  based  on  mutoal  mistake 
or  fraud  to  recover  back  part  of  the  purchase 
money  by  reason  of  the  tract  oontaimng  less 
land  than  it  was  sold  for. 

2.  Where  a  dead  of  land  sold  at  auction,  fol- 
lowing the  term«  of  the  advertisement  as  read  by 
the  auctioneer,  describee  it  as  a  certain  number- 
ed bnllding  on  a  certain  street,  with  tbe  state- 
ment that^'the  lot  fronts  19^ A  i  feet  by  138  feet 
to  a  wide  alley,"  the  presnmption  is  that  the  sale 
was  not  in  gross,  but  witii  reference  to  quantity. 

Appeal  from  chancery  court  of  Richmond. 

Suit  by  Charles  G.  Jnrgen's  executor  against 
Herman  fX  Bosctaen's  executrix.  Decree  fbr 
complainant.    Defendant  appeals.  Afilrmed. 

S.  S.  P.  Fatteson,  for  appelant  W.  'V?. 
and  B.  T.  Crump,  for  ajjiptiJiBa. 

KEITH,  P.  Charles  G.  Jnrgens  filed  his 
bill  in  the  chancery  court  of  the  dty  of  Rich- 
mond, In  which  he  states  that  Herman  C. 
Boschen  was  tbe  owner  of  a  certain  lot  with 
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a  brick  store  thereon  on  the  south  side  of 
Broad  street  between  Fourth  and  Fifth  streets 
in  that  city;  that  through  his  agents,  F.  D. 
HiU  &  Co ,  a  weU-known  real-estate  firm,  he 
advertised  the  property  for  sale  in  the  Rich- 
mond Dispatch,  which  advertisement  was  In 
the  following  words:  "To  be  Sold  at  Auction 
OD  Thursday,  June  4,  1891.  On  the  premises, 
at  o'clock  p.  m.,  we  will  sell  that  most 
^gibly  located  three-story  brick  store,  No. 
425  East  Broad  street,  south  side,  between 
Fourth  and  Fifth  streets,  at  present  occupied 
by  Messrs.  Ford  &  Peatross,  and  for  years 
occupied  by  Charles  Ii.  Seigel,  Esq.,  as  a  shoe 
store.  It  la  unnecessary  to  say  a  word  In 
farar  of  this  property,  as  Its  unsurpassed  lo- 
cation and  ralne  as  a  solid  investment  Is 
well  known  to  all  business  men  and  capital- 
ists. We  will  oidy  add  that  an  (q>portunit7 
like  this  may  not  occur  again  for  a  long  time. 
The  lot  fronts  19  t/h  feet  by  138  feet  to  a 
wide  alley  In  common."  The  complainant 
was  a  dealer  In  furniture,  and  was  In  search 
of  a  good  site  on  which  to  bnlld  a  store  suit- 
able fbr  his  business.  Having  observed  the 
advertisement,  and  being,  as  be  says.  Im- 
pressed by  the  depth  of  the  lot,  as  he  de- 
sired to  have  as  much  store  room  as  possible, 
he  Informed  F.  D,  Hill,  the  agent  of  Boschen, 
ptior  to  the  sale,  that  he  desired  to  bid  on 
the  property,  and  at  the  sale  the  pr(H>erty 
was  knocked  out  to  him  as  the  highest  bid- 
der at  the  price  of  $21,100.  That  thereupon 
he  Immediately  secured  the  services  of  an 
architect  to  make  plans  for  a  shoe  store  to 
be  erected  upon  the  lot  covering  the  entire 
ground,— 19  feet  7  Inches  front,  nmning  back 
138  feet  The  property  was  sold  on  the  4th 
of  June,  1891,  but,  owing  to  some  difficulty 
with  the  tenants,  who  declined  to  surrender 
possession,  the  transaction  was  not  consum- 
mated until  August  1,  1891,  when,  these 
troubles  b^g  settled,  a  deed  for  the  property 
was  made,  and  the  purchaser  placed  In  pos- 
session on  or  about  September  Ist.  In  the 
meantime  the  architect  had  completed  his 
designs,  and  the  complainant,  having  accept- 
ed the  deed,  contracted  with  a  builder  to  erect 
a  building  on  the  lot  In  accordance  with  the 
speciflcatlons  furnished  by  the  architect. 
After  the  buildings  upon  the  lot  had  been 
pulled  down,  the  contractor,  while  laying  the 
foundation  tea  the  new  building,  discovered 
that  the  depth  of  the  lot  was  129  feet  and 
not  138  feet  For  this  deficiency,  resulting, 
as  complainant  alleges,  from  the  mutual 
mistake  of  his  vendor  and  himself,  com- 
plainant claims  that  he  Is  entitled  to  have 
an  abatement  of  the  purchase  money.  He  al- 
leges that  the  representatlcns  as  to  the  di- 
mensions of  the  lot  materially  affected  his 
estimate  of  the  value  of  the  property,  and 
influenced  him  largely  In  making  the  pur- 
chase; that  the  representations  were  relied 
upon  by  blm,  and  that  they  were  untrue,  al- 
though their  Incorrectness  was  not  known  to 
Boschen  or  bis  agent;  and  that,  therefore,  as 
o  the  plaintiff,  these  material  representations 


were  fraudulent  This  bill  was  answered  by 
Boschen's  executrix,  bnt  Inasmuch  as  the  blU 
waives  an  answer  under  oath,  it  only  serves 
to  put  In  issue  the  allegations  of  the  bill,  so 
far  as  they  are  denied  In  the  answer.  De- 
fendant also  filed  a  plea  denying  the  plain- 
tiff's right  to  recover  In  chancery,  averring 
that  the  right  of  the  plaintiff.  If  any,  Is  pure- 
ly legal,  and  that  an  action  at  law  will  fur- 
nish an  ade<iuate  and  complete  remedy  for 
any  wrong  be  may  have  suffered.  In  the 
answer  It  Is  claimed  that  the  plaintiff  should 
not  recover,  because  the  property  was  sold 
In  gross,  and  not  by  the  foot;  in  other  words, 
that  It  was  a  contract  of  hazard,  and  that 
the  complainant,  immediately  after  the  pur- 
chase, went  upon  the  lot  a^d  mode  such 
measurements  as  he  desired,  and  that  not 
more  than  60  days  thereafter  he  complied 
with  the  terms  of  the  sale. 

The  Virginia  dedsions,  however  the  law 
may  be  elsewhere,  abundantly  sustain  the  Ju- 
risdiction of  a  court  of  equity  In  such  cases. 
See  Blessing  v.  Beatty.  1  Rob.  (Va.)  287; 
Crawford  v.  McDanlel,  Id.  448;  Triplett  v. 
Allen,  26  Grat  723;  Watson  v.  Hoy,  28  Grat. 
698;  Benson  v.  Humphreys,  75  Va.  196. 
These  authorities  not  only  show  that  equity 
will  take  Jurisdiction  of  this  class  of  cases 
upon  the  ground  of  mistake,  but  that  "every 
sale  ot  real  estate,  where  the  quantity  Is  re- 
ferred to  In  the  contract,  and  where  the  lan- 
guage of  the  contract  does  not  plainly  Indi- 
cate that  the  sale  was  Intended  to  be  a  sale 
In  gposs,  must  be  presumed  to  be  a  sale  per 
acre.  That,  while  contracts  of  hazard  are  not 
Invalid,  courts  of  equity  do  not  regard  them 
with  favor.  The  presumption  is  against  them, 
and,  while  such  presumption  may  be  repelled. 
It  can  only  be  effectually  done  by  clear  and 
cogent  proof.  That  the  burthen  of  proof  Is 
always  upon  the  party  asserting  a  contract  of 
hazard,  for  the  presumption  always  being  in 
favor  of  a  sale  per  acre,  a  sale  In  gross,  or 
contract  of  hazard,  must  be  clearly  estab- 
lished by  the  facts.  That  where  the  parties 
contract  for  the  payment  of  a  gross  sum  for  a 
tract  or  parcel  of  land  upon  the  estimate  of  a 
given  quantity,  the  presumption  is  that  the 
quantity  Influences  the  price  bo  be  paid,  and 
that  the  agreement  is  not  one  of  hazard.  That 
whether  it  be  a  contract  In  gross  or  for  a  spe- 
cific quantity  depends,  of  course,  upon  the  In- 
tention of  the  contracting  parties,  to  be  gath- 
ered from  the  terms  of  the  contract  and  all 
the  facts  and  circumstances  connected  with 
It  But  In  Interpreting  such  contracts,  the 
courts,  not  favoring  contracts  of  hazard,  will 
always  construe  the  same  to  be  contracts  of 
sale  per  acre,  wherever  It  does  not  clearly  ap- 
pear that  the  land  was  sold  by  the  tract  and 
not  by  the  acre."  Now,  applying  these  princi- 
ples, which  have  been  affirmed  not  only  In  the 
cases  above  cited,  but  in  numerous— I  might 
say  numberless— other  cases  to  be  found  In 
our  Reports,  let  us  see  what  are  the  facts 
proven.  The  advertisement  of  the  sale  has 
already  been  given,  and  the  deposition  of 
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Frank  D.  BUI,  the  auctioneer,  was  aSao  taken. 
He  says  that  he  cried  the  property  in  person; 
that  he  read  the  adrertiaenient,  and  used  his 
best  eudearors  to  call  the  attention  of  the 
crowd  assembled  to  the  great  value  of  the 
property,  and  said  ererythtiiK  that  conld  In- 
duce them  to  purchase;  that  he  did  not  dwell 
upon  the  size  and  depth  of  the  property,  as 
there  was  no  questlcm  about  Uiat;  that  he 
simply  called  attention  to  the  front  and  depth 
by  the  adrertlsement;  that  he  believed  the 
dimensions  were  correctly  given,  and  that  a 
purchaser  would  have  been  Justified  in  so  be- 
lieving; that  If  he  had  known  that  the  lot  did 
not  run  back  138  feet  he  would  have  so  stat- 
ed, and  that  Mr.  Jnrgens  bought  under  this 
mistake  as  to  the  fttct;  that  the  greater  part 
of  the  property  was  covered  by,a  brick  build- 
ing, and  that  the  price  paid  "was  a  very  good 
price  indeed."  It  ai^ars  from  the  evidence 
of  this  witness  that  Messrs.  Ford  &  Peatroas, 
who  were  Que  occiuiants  of  the  property, 
claimed  to  be  tenants  from  year  to  year,  and 
that  there  was  some  difficult  with  respect  to 
the  possession,  but  these  troubles  were  com- 
posed by  an  arrangement  finally  entered  -Into 
between  tiiem  and  Mr.  Boschen,  and  the  sale 
was  consummated  on  the  29th  of  July,  1891, 
and  the  deed  passed  on  that  day.  The  de- 
scription In  this  deed  follows  the  terms  of  the 
advertisement,  which  was  itself  taken  from 
the  deed  under  which  Boschen  held.  '  It  ap- 
peatB  from  the  testimony  of  witness  Pond 
that  he  was  employed  to  remodel  and  enlarge 
the  brick  building  then  on  the  lot  in  accord- 
ance with  the  plans  and  spedflcatlons  fur- 
nished  by  Mr.  Buhrmund,  the  architect;  that, 
after  taking  down  the  buildings  in  the  rear 
of  the  front  building  on  Broad  street,  he  had 
occasion  to  measure  from  the  front  line  of  the 
house  to  the  rear,  so  as  co  give  instructions 
with  respect  to  the  eccavatlon  of  the  fonnda* 
tlon  for  the  house  about  to  be  a%cted.  The 
plans  furnished  by  the  architect  were  tor  a 
buUdlng  to  run  back  the  supposed  depth  of  the 
lot,  138  feet,  but,  finding  that  the  depth  of  the 
lot  was  only  120  feet,  the  plan  of  the  bulldifig 
had  to  be  changed  to  conform  with  It  The 
evidence  of  the  architect  is  to  the  same  effect, 
and  there  is  not  one  word  of  testimony  to  the 
contrary. 

It  seems  to  us  that  the  appellant  is  in  this 
dilemma:  Either  her  testator  made  the  rep- 
resentation aa  to  quantity  in  the  honest  be- 
lief of  the  truth  of  what  he  said,  in  which 
case  the  court  should  grant  the  relief  prayed 
for,  on  the  ground  of  a  mutual  mistake  of  the 
parties  as  to  a  material  term  In  their  contract; 
or  tbat  he  made  the  repreaeutatlm  aa  to 
quantity  knowing,  or  having  reason  to  know, 
that  It  was  untrue,  in  which  case  the  appel- 
lee's claim  for  relief  would  rest  upon  even 
stronger  ground.  In  Justice,  however,  to  the 
vendor,  Mr.  Boschen,  It  must  be  said  that 
there  Is  nothing  In  this  record  to  suggest  the 
suspicion  that  he  contemplated  or  perpetrat- 
ed a  fraud.  He  made  the  representation  as  tn 
quantity  believing  It  to  be  true,  and  neither 


he  nor  those  dalmlng  under  him  can  be  heard 
to  complain  tbat  his  representation  was  ac- 
cepted as  true.  We  think  that  the  mutoal 
mistake  has  been  establish^;  that  a  contxact 
of  hazard  has  not  been  shown;  that  the  pre* 
sumption  which  arises  in  such  cases  that 
qnantl^  Influenced  the  price  has  not  been 
overcome;  that  the  very  brief  delay  in  ascer^ 
tainlng  the  deficiency  Is  sattefactorlly  account* 
ed  for;  and  that  the  payment  of  the  money 
and  acceptance  of  the  deed,  under  the  dr- 
cumstances  disclosed,  are  not  sufficient  to  de- 
feat the  ai^lee*s  recovery.  The  right  to  re- 
cover having  been  established,  it  seems  that 
the  amount  Is  not  In  dispute.  The  decree  of 
the  circuit  court  must  therefore  be^  lu  all  le- 
Bpects,  affirmed. 


PEIRCB  y.  GRICn. 

(Snpreme  Court  of  Appeals  of  TligliUa.  Aprfl 

2,  1896.) 

Landlord  axd  Te<tant— Tbadb  Fixtpbi — HoLt»- 
iso  OvBR— Tbnanot  ruoM  Ybab  to 
Year— RsNT. 

1.  A  lease  provided  tbat  the  lessee  sboald 
erect  a  Btorehcase  within  six  moQtha,  and  shoold 
have  a  reoewal  for  a  second  term,  anless  the 
lessor  elected  not  to  renew,  in  which  case  the 
lessor  would  pay  for  the  building;  and  It  ap- 
peared that  toe  lessee  was  allowed  to  enter 
three  months  before  the  term  began,  in  order 
to  complete  the  bnilding  within  the  time  stated. 
Held,  that  the  bnllding  was  part  consideration 
for  toe  lease  and  renewal,  and  did  not  become 
a  trade  fixture,  removable  at  the  end  of  the 
second  term. 

2.  A  lessee  Cor  years  who  erected  a  bnlld- 
Ingnndera  leaee  requirlD^  It, and  proriding  fora 
renewal  for  a  second  term,  and  that  if  the  lessor 
elected  not  to  give  such  renewal,  he  would  pay 
for  the  building,  is  not  cfaart'eable  for  the  use 
and  occupation  of  such  building.  In  additioo  to 
the  rental  fixed  in  the  lease,  for  a  period  doring 
which  be  held  over  after  the  expiration  of  the 
second  term,  since  for  socb  period  he  was  a 
tenant  from  year  to  rear,  and,  in  the  absence 
of  a  new  agreemeot  was  chargeable  with  rrat 
only  on  terms  fixed  in  the  lease. 

Error  to  hustings  court  of  Portsmouth. 

Action  by  J.  Caldwell  Pelrce  against  H.  H. 
Grlce.  Judgment  for  defendant  and  plain* 
tiff  brings  error.  Affirmed. 

Burroughs  &  Bro.,  for  plaintiff  In  eno& 
Watts  &  Hatton,  tot  defendant  in  wror. 

BUCHAN^^N,  J.  By  tb«  lease  of  the  2Sl 
ot  September,  1867,  the  lessor  bad  the  VBHim 
to  continue  the  same  fbr  another  term  of  10 
years,  upon  the  same  terms  and  conditions,  « 
to  pay  the  leasee  the  value  of  the  buUdlngi 
which,  by  the  terms  of  the  lease,  he  was  re- 
quired to  erect  npon  the  leased  premises.  At 
the  explratlfw  of  .the  first  10  years,  the  lessor 
continued  the  lease  by  allowing  the  lessee  to 
occupy  the  premises,  and  by  demanding  and 
receiving  the  same  rent  theiefw.  After  ths 
expiration  of  the  second  term  ot  10  yean,  the 
party  claiming  the  premises,  the  plalntUT  la 
this  action,  asserted  a  claim  against  the  les- 
see's aflsignee^  tbe  defendant  for  an  addition- 
al sum  of  fSOO  annually,  for  a  pttlod  of  S 
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years,  tor  the  use  and  occopation  of  the  build- 
logs  erected  upon  the  leased  premises. 

For  the  recovery  of  that  earn  of  91,500, 
which  the  defendant  refused  to  pay,  ^ds  ac* 
tlon  was  brought. 

The  defendant  vesMi  Its  p^meut  cm  two 
groonds: 

First  That  the  building,  yrhi<3x  was  a  two- 
st<Hy  brick  store,  was  erected  by  the  lessee 
for  the  purpose  of  canylng  on  his  business, 
and  that  he  had  the  right  to  remove  it  as  a 
trade  flzture  upon  the  expiration  of  his  lease, 
and  was  therefore  udng  and  occupying  his 
own,  and  not  the  plalntlCTs,  property. 

This  contention  cannot  be  sustained.  By 
the  terms  of  the  lease,  the  lessee  bound  him- 
self to  erect  the  stor^ouse  within  six  months 
after  the  lease  was  made,  and  was  allowed 
to  enter  upon  the  leased  premises  more  than 
three  mmiths  tjefore  his  term  commenced,  In 
order  that  he  might  be  able  to  complete  It 
within  the  time  fixed.  The  erection  of  the 
building  was  an  Inducement  to,  and  a  part  of 
flie  consldttatlon  for,  the  lease. 

The  lessee.  In  conslderaticHi  of  his  »q>endl- 
ture  In  erecting  the  building  and  of  the  rent 
reserved,  was  entitled  to  hold  the  leased  prem- 
ises for  two  terms,  of  ten  years  e&ct,  unless 
the  lessor  exercised  his  option  not  to  renew 
the  lease  for  the  second  term,  in  which  event 
he  was  required  to  pay  the  lessee  the  then 
value  of  the  building.  TayL  LandL  &  Ten.  f3 
B32-334;  Rutgers  v.  Hunter,  6  Johns.  Oh.  216; 
Garr  t.  ElUson,  20  Wend.  178. 

As  the  lease  was  continued  for  20  years  (the 
full  period  which  the  lessee  was  entitled  to), 
the  lessor  had  at  the  expiration  of  that  time 
the  right  to  the  possession  of  the  leased  prem- 
ises, induing  the  storehouse.  Wh««  the 
terms  of  the  lease  require  the  lessee  to  erect 
buildings  upon  the  leased  premises,  and  there 
is  no  agreement  for  th^  removal  by  the  les- 
see, he  has  no  right  to  remove  them.  We  do 
not  think  that  the  docttlne  of  flxtureg  has  any 
application  to  this  case. 

The  other  ground  upon  which  the  defendant 
relies  Is  that  he  neither  expressly  nor  by  Im- 
plication undertook  to  pay  any  other  or  great- 
»  anHnint  than  he  has  paid. 

From  the  agreed  state  of  facts  It  appears 
that  the  dafeodant  bdd  the  premises  after  his 
lease  had  expired  for  nearly  five  years  before 
any  demand  was  made  upon  him  for  the  sum 
sued  for.  During  that  period  he  paid 
annoally  In  quarterly  Installments,  as  provid- 
ed for  In  the  lease.  There  was  no  new  agree- 
ment between  the  parties  continuing  or  chan- 
ging the  original  lease.  The  plalntiffi  was 
therefore  entitled  to  receive,  and  the  defendant 
bound  to  pay,  such  sum  for  the  use  and  occu- 
pation of  the  premises  as  the  law  implied  un- 
der the  drcnmstances  of  the  case. 

Where  a  landlord  allows  a  tenant  for  a  term 
of  years  to  h<^  over  after  the  expiration  of 
bis  term,  without  any  new  agreement,  he  be- 
comes a  tenant  from  year  to  year,  and  the  law 
presumes  the  holding  to  be  upcHi  the  terms  of 
the  former  lease  so  fiir  as  they  are  applicable 


CO.  e.  BOBEFEB.  89S 

to  his  new  situation.  2  Minor,  Inst  (4131  Sd.) 
200,  201;  TayL  Landt  &  Ten.  1  Q2S;  Dlgby 
T.  Atkinson,  4  Camp.  275,  277;  Doe  r.  Bell, 
6  Term  R.  471,  472;  De  Toung  r.  Buchanan, 
10  Gill  &  J.  149;  Phillips  V.  Monges,  4  Whart. 
226. 

Upon  the  Implied  contract  growing  out  of 
the  defendant's  holding  over,  he  was  only 
bound  to  perform,  and  the  plaintiff  was  only 
entitled  to  exact  from  him  the  performance 
of,  those  obligations  Imposed  by  the  original 
lease;  and,  it  being  admitted  that  such  obli- 
gations had  been  discharged,  the  plaintiff  was 
not  entitled  to  recover  In  this  case. 

Prom  what  has  been  said.  It  Is  clear  that  In^ 
stmctlon  No.  2.  offered  by  the  plaintiff,  was 
properly  rejected  by  the  court' 

Upon  the  wtH^e  case,  we  are  of  oplnlmi  that 
the  Ju4^ment  ot  the  hustings  court  must  be 
affiimed. 


91  Vs.  T«r) 

HOROTOGK  INS.  CO.  v.  BODBnTBB  et  aL 
(Supreme  Court  of  '^nrginU.  April 

Ikbubahcb  —  F^iluri  to  DiacLoai  MoBTOi.ex  -~ 

CHATTBLB  OB  FiXTDSES. 

1.  A  fire  policy  Is  not  vitiated  by  the  ores* 
ence  of  a  mortgage  on  the  property  and  faUufC 
of  insured  to  volnntarily  disclose  that  fact  the 
policy  having  been  issued  wtthont  any  Inqniries 
or  representations  having  been  made,  tnough 
the  poUcy  provides  that  It  shall  be  void  "If  lie 
asBUied  has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or  cir- 
cumstance concemiog  this  Insurance  or  the  sub- 
ject thereof,  or  if  the  interest  of  the  insnted 
In  the  property  be  not  truly  stated  therein." 

2.  The  "interest"  of  insnred  in  the  prop^y 
is  "nnconditional  and  sole  ownership,"  within 
the  condition  of  the  policy,  though  he  has  mort- 
gaged the  property. 

8-  A  morti^age  on  a  glass  plant,  embradng 
several  tracts  af  land  and  Incladlng,  also, 
engines,  machinery,  tools,  appliances,  conned 
tiona,  attachments,  and  contrivances  of  every 
kind  now  used  In  operating  the  glass  factory 
on  said  iwemlses."  will  not  defeat  recovery, 
nnder  the  provision  of  a  fire  policy  thereon, 
that  the  policy  should  be  void  "if  the  subject 
of  insurance  be  *  •  •  incumbered  by  a 
chattel  mortgage,"  without  proof  the  In- 
surer that  the  articles  enumerated  are  not  fix- 
tures, bot  retain  their  character  of  personalty. 

4.  The  provision  in  a  policy,  that  it  shall  be 
void  "if  any  change,  other  than  by  death  of 
insured,  take  pkice  in  the  interest  title,  or 
possession  of  the  subject  of  insnraDce,"  has  ref- 
erence only  to  a  change  subsequent  to  the  *im* 
the  Insurance  Is  eflfeeted. 

Brror  to  cQcporatlon  court  of  DanTllle. 

Action  by  Bodefor  Bnb.  against  the  Uoro> 
todc  Insurance  Company.  Judgment  for  plaln- 
tiflk   Defendant  bElngs  error.  Afflxmed. 

Oreen  &  MUler,  for  plaintiff  In  error.  Berke- 
ley &  Harrison,  for  defendants  in  error. 

RIELT,  J.  The  policy  sued  on  In  this  case 
was  Issued  on  October  31, 1891,  and  contains, 
among  other  provisions,  the  following:  "This 
entire  policy  shall  be  void  If  the  assured  has 
concealed  or  misrepresented.  In  writing  or 
otherwise,  any  matoial  fact  or  ctepmstance 
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conceming  tbls  insnniice  or  tbe  subject  there- 
of, or  If  th^  interest  at  the  Insured ,  In  the 
property  be  not  tmly  stated  herdn,  •  *  * 
or  If  the  Interest  of  the  Insured  be  other  than 
unconditional  and  sole  ownorsblii,  or  U  the 
subject  of  Insurance  be  a  building  on  ground 
not  owned  by  the  Insured  In  fee  simple,  or 
if  the  subject  of  insurance  be  personal  prop- 
erty, and  be  or  become  Incumbered  by  a  chat- 
tel mortgage,  *  *  *  or  If  any  change,  oth- 
er than  death  of  an  Insored,  taikB  place  In 
the  interest,  tltle^  or  possession  of  the  subject 
of  insurance,  *  *  '*  whether  1^  legal  pro- 
cess  or  Judgment,  or  Tolontary  act  of  Insured, 
or  otherwise."  The  subject  of  the  Insurance 
was  the  glass  wwka  of  the  Insured,  with  all 
the  apparatus  tor  manufacturing  glass,  the 
machicery,  fixtures,  stock,  and  personal  prop- 
erty. Prior  to  the  Issue  of  the  policy,  on  Oc- 
tober 8,  18K1,  the  insured  had  executed  a 
mortgage  up<m  thdr  glass  i^ant,  embracing 
three  parcels  of  land,  and  Including,  also,  "all 
engines  machinery,  tools,  appliances,  connec- 
tlona,  attachments,  and  omtriTances  of  every 
idnd  now  used  in  operating  the  glass  facttvy 
on  said  premises.  •  *  *"  The  Insunnce 
was  effected  through  an  Insnrance  broker, 
and  the  policy  was  Issued  without  the  usual 
printed  or  wrlttei  application  by  or  in  behalf 
of  the  Insured.  No  represratatlon  whaterer 
was  made  by  Ihem,  nor  was  any  statement 
made  by  or  required  of  them  as  to  their  title 
or  Interest  in  the  property  or  as  to  the  exist- 
ence of  any  incumbrance  thereon.  Tbera  tat 
no  evidence  of  a  fraudulent  concealmoit  of 
any.  matter,  and  It  Is  .not  pretended  that  thoe 
was  any. 

The  first  contmtion  on  the  part  of  the 
plaintiff  In  error  is  that  it  was  the  duty  of 
the  insured  Toluntarily  to  dlscloBe  to  the  oun- 
pany  the  existawe  of  the  mortgage,  and  that 
failure  to  do  so  rendoed  the  pcrilcy  void.  Ap- 
idlcants  for  Insurance  are  not  generally  aware 
of  the  necessity  of  dlsdoeiires  which  long  ex- 
perience In  the  business  of  Insurance  has 
shown  to  underwriters  to  be  necessary,  or 
what  disclosures  it  Is  Important  to  make; 
while  insurance  companies  can  not  only  prtH 
tect  themselres  by  making  Inquiries  In  r^ard 
to  such  things  as  th^  may  regard  to  be  ma- 
teria), but,  as  Is  wdl  known,  are  In  the  haUt 
of  doing  sa  And  such  was  the  custom  of 
this  company.  It  was  admitted,  on  the  trial, 
by  its  goieral  agent,  that  the  company  had 
blank  forms  of  appllcatlcHi  for  insurance 
which  contained  this  question  conceming  the 
property  to  be  Insured,  "If  Incumbered,  to 
what  amount?"  but  that  such  apidication  was 
not  sent  In  this  Instance  to  the  insnred,  or  to 
the  hr<i)uT  through  wlwm  the  Insnrance  was 
effected,  to  obtain  an  answer  to  the  forego* 
Ing  or  any  other  question.  There  Is  nothing 
in  the  policy  which  required  a  disdosure  by 
tbe  Insured  of  the  liens  on  the  property, 
cept  the  disclosure  of  any  chattel  mortgage 
where  pKSonal  property  was  the  subject  of  In- 
sumnce;  and  If  the  company  neglected  to 
make  the  pnqper  inquiry.  It  cannot  now  be 


permitted,  after  a  loss  hM  baroened,  to  de- 
feat a  recovery  because  the  Insnred  did  not 
Toluatarily  disclose  the  existence  ct  the  said 
Txuatffi^  If  an  Insnranoe  conqtany  idects 
to  Issue  Its  policy  without  an  application,  or 
any  representation  In  regard  to  the  tiUe  to 
the  properly  upon  whltdi  the  insurance  Is  ef- 
fected, the  company  cannot  OMuplain,  after 
a  loss  has  oisued,  that  the  interest  of  the 
Insured  was  not  eoirectly  stat^  in  the  ptril- 
cy,  or  that  an  exteting  incumbrance  was  not 
disclosed.  Insurance  Ga  t.  Sleets, -2G  Orat 
854.  868,  870;  Insurance  Go.  r.  Weill,  28 
Grat  389;  Wood,  Ins.  S  23S;  Smith.  Merc 
Law  (Gilmore  Notes)  293.  The  condltluu  of 
the  policy  In  the  case  of  Insnranoe  Co.  t. 
Wein,  28  Grat  380,  were  almost  identical 
with  the  providons  of  the  policy  hi  the  case 
at  bar<  Although  It  was  provided,  in  the  ptd- 
icy  in  that  case,  that  '^any  omission  to  make 
known  eveiy  tect  matoial  to  the  risk,  *  *  * 
<ur  If  the  bitoest  of  the  assured  In  the  proper^ 
ty  *  *  *  be  not  truly  stated  In  the  policy," 
It  should  be  void,  the  court  held,  in  the  case 
above  cited,  that  the  omls^on  to  dlsdoae^  tai 
the  absence  of  any  Inquiry,  an  Incumbrance 
In  the  form  of  a  deed  of  tiYiBt  subsisting  on 
the  property  at  Uk  time  the  Insuianoe  was 
effected,  did  not  vitiate  the  policy. 

It  was  next  claimed  that  the  extstenee  of 
the  mortgage  violated  the  condition  of  the 
policy  that  the  interest  of  the  Insured  In  the 
pmpeetj  shall  be  "unconditional  and  siHe 
ownership."  This  condition  did  not  have 
reference  to  the  1^1  title,  but  to  the  Interest 
of  the  Insnred  in  the  property,  and  was  not 
a  warranty  against  liens  and  IneombrancesL 
The  Interest  of  the  Insured  In  the  property 
was  and  continued  to  be  unconditional  and 
sole  ownership,  notwithstanding  the  mort- 
gage they  had  given  upon  it  The  above 
condition  was  identical  with  that  contained 
in  the  policy  sued  mi  In  Insnrance  Co.  t. 
Weill,  supra,  and  It  was  there  held,  aa  al- 
ready stated  above,  that  the  existence  of  & 
deed  of  troA  on  the  property  did  not  violate 
the  above  condition  or  avoid  the  policy.  And 
the  like  decision  was  made  In  Wooddy  t. 
Insurance  Co.,  81  Grat  882,  where  the  poli- 
cy of  Insurance  contained  a  {ffovtslon  rimllar 
to  that  in  the  poUcy  under  oidudderatian. 
See,.iU80.  Insnrance  Co.  v.  Beck,  48  Ud.  SS8; 
Oaxaon  r.  Insnrance  Co..  89  Am.  Bep.  684; 
and  Qnarrier  v.  Insurance  OOi,  10  W.  Va.  GOT. 

It  was  also  ccmtended  that  the  existeiiee  ol 
the  mortgage  violated  fbe  further  conditltni 
of  the  poUcy  that.  *if  the  BDbject  of  Inaw- 
ance  be  i>er8onal  property,"  the  poUcy  shall 
be  void.  If  the  property  "be  wr  become  Incum- 
bered a  chattel  mortgagtf';  and  in  snrowt 
of  this  contention,  it  waa  claimed  that  fh* 
"engines,  machine,  toola,  appliances,  cosi- 
nectlons,  attachments,  and  contrivances  of 
every  khid  now  used  In  operating  tiie  glaaa 
factory  on  said  premises,"  which  wwe  ocm- 
veyed  in  the  mortgage,  were  personsl  proper^ 
ty.  The  record  contains  no  evidence  In  re- 
gard to  this  propwty  beyond  what  the  mort- 
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gaflB  ttatf  'dlflcloMs;  and  vbeUier  H  wu 
perMuItTt  or  wbat  the  tow  denominates 
"flxtuKB"  BnA  WM  tborefiaw  -a,  put  of  the 
reftltr.  -ud  paMBd  with  It.  <dfipeiidB  not  leas 
upon  Its  «datlon  to  the  realty  and  the  oae 
to  whleh  -It  WBB  pnt  than  upon  Ita  nature. 
In  thia  .age  of  maireloua  derelopment  of  In- 
duMadea  aBd  multlpUcattoB -of  mannfoctarea, 
U  da  a  matter  of  ccnamon  knowledge  that  It 
Is  tiie  machinery  and  apparatus  neceaaary 
fir -the  product  of  the  partlenlar  mannfactnre 
wldcta  form  the  principal  part  of  the  mann- 
flwtoiy.  -and  that  the  bnlldlng,  in  vhieh  they 
Ere  pbwcd  and  to  whlcta  they  are  affixed, 
aeiwes  -lNit  to  Indoee  and  protect  them,  niey 
mainly  constitute  the  manofactory,  while 
the  bDlldlng  Is  generally  <Hily  the  incident 
It  was  aaid  by  Judge  Christian,  speaking  for 
the  court  m  Green  PhllUpe,  26  Orat  7Ki> 
76%  that  .the  tme  role  for  deterodning  when 
Che  maohinery  and  apparatna  of  a  manu- 
tietory  blm  flxtores  la  "that,  where  the  ma- 
ehlneiy  la  pmnanent  In  tta  diazacter,  and 
i'grp"*'fl'  to  the  porpoaes  Cor  which  the  bnlld- 
Ing  Ja  oeci^ed,  H  mnst  be  regarded  as  realty, 
and  ftaseee  with  the  bnllding,  and  tiiat  what- 
erer  Is  eaaential  to  the  pnrpose  tta  whldi  the 
bn1li"ng  la  need  will  be  considered  as  flx- 
tniea,  although  the  connectiou  between  them 
la  Boeb  that  It  may  be  sererad  without  phys- 
ical -ce  laatlag  injury."  And  this  rule  was  ap- 
psored  and  followed  In  Shetton  t.  FicUln, 
82  GraL  727.  Conseqnoitly,  the  court  can- 
not know,  merely  from  such  general  daacrip- 
ttoe  terms  as  "all  engines,  machinery,  tools, 
appUances,  connections,  attachments,  and 
comtriTances  <of  erery  kind,"  when  nsed  in 
connection  with  a  manufactory,  whether 
tiMy  ooastltnte  In  any  particular  case,  like 
the  one  under  consideration,  what  the  law 
denominates  "titurea,"  or  retain  their  char- 
acter aa  poBonaUy.  This  caii  only  be  estab- 
Ushed  by  erldeoce.  The  existence  of  the 
mortgage  waa  matter  of  defense,  and  It  was 
Incombeat  on  the  company  to  abow,  t^'  oth- 
er evidence  than  the  Indefinite  description 
oontalned  In  the  mortgage,  that  the  machin- 
ery, etc.  ttMf!^  mentioned,  had  not,  by  its 
use  and  connection  with  the  manufactory, 
lost  its  ebaraeter  as  personalty.  This  no  ef- 
fort was  made  to  do.  The  company  ought 
not  to  be  allowed  to  defeat  a  recovery.  In  the 
absence  ot  any  fkaud,  unless  It  satisfactorily 
showed  that  the  condition  that  its  policy 
Bboold  be  Told  *if  the  sabjeet  of  the  Insuv 
Mice  be  peratmal  property,  and  be  or  become 
Inenmbered  by  a  cbattd  mortgage,"  had 
l»een  in  reality  violated.  The  subject  of  the 
mortgage  referred  to  was  the  National  Glass 
Works  of  .the  Insured,  which  Included  the 
bnUdlngs  and  the  ground  on  whlcta  they 
were  erected,  and  which  was  necessary  to 
their  use  and  operation.  It  also  ioclnded  all 
the  machinery  and  apitaratos  which  was  of 
a  permanent  character  and  eaaential  to  the  '. 
pmpoaea  of  the  bntiness.  The  mortgage  de- 
scribes the  machinery  and  apparatus  em- 
braced therein  as  that  **iised  in  operating  the 


glaaa  tauetorj  on  the  premised  which  were 
conveyed;  and  the  Insnred  testlded,  cm  the 
trial,  that  the  said  machinery' and  apparatus 
were  considered  by  them  aa  a  part  of  the 
realty,  and  so  conveyed.  In  the  entire  ab- 
sence of  any  evidence,  exc^t  the  mere  de- 
scr^ttve  terms  of  the  mortgage,  showing 
that  the  machinery  and  apparatus  embraced 
in  it  retained  their  character  as  personalty, 
and  did  not  become  fixtures  in  the  eyes  of 
the  law,  the  def aiae  ttiat  there  was  a  chattel 
mortgage  upon  the  personal  property  must 
falL 

The  claim  was  also  made  that  the  existence 
of  the  mor^Mie  violated  the  further  concli- 
tloa  of  the  policy  which  provided  against 
■^ny  change  hi  the  intnest,  tiO^  or  po8ses> 
riw  of  the  subject  (tf  insurance,  whether 
legal  process  or  Judgment;  or  voluntary  act 
of  insured,  w  otherwise."  It  Is  plain  that 
this  provision  had  refwenee  to  a  subsequent 
change  In  the  Intraest;  title,  or  posseaidon  of 
the  propoty  after  the  iasne  ot  the  p(^cy, 
and  was  not  Intended  to  inovlde  agalnat  an 
incumbrance  subsisting  on  tlie  property  -at 
the  ttmie  the  Insurance  waa  effected.  It  la 
substantially  the  same  condition  that  waa 
cont^ned  In  the  pidlcy  sued  on  In  the  case  of 
Insurance  Co.  v.  Weill,  supra,  where  It  waa 
held  that  a  deed  of  trost  upon  the  ^operty 
at  the  time  the  policy  was  Issued  did  not,  re- 
lieve the  company  frmn  liability  for  the  loss; 
and,  although  this  particular  question  Is  not 
dlseusaed  In  the  opinion,  It  cannot  be  aup- 
posed,  for  that  reason.  It  was  not  duly  con- 
sidered by  the  court  The  case  of  Insurance 
Co.  V.  Obeny.  84  Va.  72,  8  S.  B.  876,  was 
much  relied  on  by  counsel  for  the  piainHff  in 
«CTor,  but  tbat  case  waa  whoUy  nnlUEs  this 
In  the  most  essential  partlculara.  The  condi- 
tions of  the  policy  In  each  case  were  much 
alike,  but  tiie  alleged  gnnmds  of  violation 
vrere  very  dllTerenL  In  that  case^  ,the  policy 
contained  the  f cdlowlng  conditions,  for  the 
vi(riation  ot  wlUch  it  was  declared  that  It 
should  beonne  ToiA  onleas  the  consent  there- 
to in  writing  of  the  company  be  Indorsed  on 
the  policy:  If  any  building  Intoided  to  be 
Insured  stand  ea  ground  not  owned  in  fee 
simple  by  the  assured;  If  the  Insnred  prop- 
erty should  be  incumbered,  and  the  Incum- 
brance be  not  disclosed  in  the  application 
wrtttoi  In  the  policy;  if  the  policy  be  assign- 
ed or  transferred  b^ore  a  loss;  or  If  any 
building  therein  Insnred  should  become  va- 
cant or  nnoccu^ed,  etc:  The  evidence  on 
the  trial  showed  that  all  these  conditions  had 
been  violated.  It  was  proved  that  the  build- 
ings which  were  insured  stood,  not  on  ground 
owned  in  fee  simple  by  the  assured,  but  on 
leasehold  property,  for  which  she  paid  an  an- 
nual roit  to  her  landlord;  tbat  there  was  a 
deed  of  trust  «k  the  property;  tliat  she  Iiad 
assigned  the  policy  as  collateral  security  to 
a  tmstee  to  secure  a  note;  and  tliat  she  had 
vacated  the  dwelling  and  premises,  and  suf- 
fered them  to  become  unoccupied.  This  case 
can  In  no  wise  serve  as  a  decedent  for  the 
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determlnatloD  of  the  case  at  bar.  There  Is 
no  enor  in  th«  Judgment  of  the  corporatlmi 
eoart.  and  the  same  most  be  affirmed. 


(M  Oa. «) 

SOUTHERN  HOMB  BUILDING  ft  LOAM 
ASS'N  T.  HOME  INS.  CO.  OF 
NEW  ORLEANS. 

HOME  INS.  CO.  OF  NEW  ORLEANS  t. 
SOUTHERN  HOMB  BUILDING 
&  LOAN  ASS'N. 

(Sopreme  Court  of  Georgia.    March  23,  1896.) 

lininuiiOB— MoRTQAOs  Cuuse— PBoor  or  Loss. 

The  evidence  sabmitted  to  the  jur^  by 
the  plaintiff  went  no  further  than  to  establish  the 
allegations  coataiued.in  the  dedaratton  before 
it  was  amended,  and.  this  oonrt  bavins  ruled 
mxin  a  fonner  wtit  of  errw  that  these  allega- 
tions met  forth  no  cause  of  action,  the  court  did 
not  err  In  granting  a  nonsnlL 

(SyUabos  by  the  Court.) 

Error  from  city  court  of  Savannah;  A.  H. 
MacDouell,  Judge. 

Action  by  tbe  Southern  Home  Building  ft 
Loan  Aamciation  against  tbe  Home  Insai^ 
ance  Company  of  New  Oiieana  on  a  policy 
of  Insuiance.  There  was  a  Judgment  of  non- 
suit, and  tbe  parties  bring  error  and  cross 
NTor,  reepectlTdy.  Affirmed.  Cross  bill 
dismissed. 

The  following  Is  tbe  official  report: 

Suit  was  brought  on  a  policy  of  Are  Insur- 
ance.  Upon  the  argument  of  a  demurrer  to 
tbe  declaration,  tbe  Judge  suggested  to 
plaintiff's  counsel  that  tbe  declaration  be  so 
amended  as  to  show  that  tbe  proofs  of  loss 
required  by  the  policy  were  furnished,  or 
that  they  were  waived.  Counsel  tailed  to 
do  this,  and  tbe  donurrer  was  sustained. 
Tbis  Judgment  was  by  tbe  supreme  court  af- 
firmed, with  direction  that  the  plaintiff  be 
allowed  to  amend  the  declaration,  94  Ga. 
170^  21  &  E.  575.  Thereupon  plaintiff  fUed 
the  foUoirtng  amendmrait:  Defendant  exe- 
cuted the  policy  sued  on,  a  copy  of  which 
Is  attached,  whereby  It  Insured  tbe  house 
beluni^ng  to  Rosa  Tntty  (descriUng).  She 
became  Indebted  to  plaintiff  $1,000  for  mon- 
ey loaned,  and,  to  secure  Its  repayment, 
caused  said  policy  to  be  transferred  to  plain- 
tiff. In  tbe  manna  known  as  the  "New  York 
Standard  Mortgage  Clause,"  copy  of  wblch 
Is  attached.  Her  Indebtedness  has  become 
due  and  payable,  and  Is  unpaid,  and  was 
onpaid  at  the  time  of  tbe  commencement  of 
tbis  suit,  and  at  the  time  the  loss  under  tbe 
IioUcy  became  p^able.  On  June  4,  1803,  a 
fire  occurred,  by  wblch  tbe  property  Insured 
was  totally  destroyed,  without  any  rlolap 
tion  of  the  policy,  and  the  same  became 
matured,  and  the  loss  became  payable  to 
plaintiff  tb««under.  "Tbe  notice  required 
tbe  said  company  under  Its  policy  as  to  the 
loss  was  given,  and  that  within  sixty  days 
thereafter  tbe  aald  defendant,  Its  agent, 
one  W.  F.  Fitolaaii,  who  Is  an  adjuster  for 


said  company,  after  an  ezamloatlon  Into  the 
circumstances  and  values  and  the  statement 
famished  by  your  petitioner  of  tbe  contract- 
or's estimate,  caused  to  be  made  out  a  proof 
of  loss  upon  a  blank  of  said  company,  un- 
der the  requirements  of  said  policy,  by 
wblch  proof  of  loss  It  appears  that  the  ac- 
tual cosh  value  of  the  property  so  Insured 
was,  at  the  time  of  the  flre,  nineteen  hun- 
dred and  forty-eight  dollars  and  eigb^ 
cents  ($1,^.80),  and  that  the  said  property 
was  totally  destroyed  by  flre  as  her^be- 
fore  stated,  and  that  the  said  defendant,  by 
causing  eald  proofs  of  loss  to  be  prepared 
by  its  own  agent  and  adjuster,  waived  any 
further  or  other  proof  by  your  petitioner." 
Afterwards  plalntifC  made  the  fi^owlng  fur- 
ther amendment:  "That  the  said  defendant 
kept  the  said  proofs  of  loss  untU  after  the 
expiration  of  the  said  sixty  days  after  the 
fire,  and  then  returned  the  same  to  your  pe- 
titioner, and  absolutely  refused  to  pay  the 
loss,  saying  that  it  would  have  to  be  ad- 
justed In  tbe  courts,  and  your  petftkner 
alleges  that  tbis  conduct  of  the  defendant 
constituted  a  waiver  by  the  company  to  in- 
sist upon  or  requite  your  petitioner  to  for- 
nluh  tbe  preliminary  proof  of  loss."  Def«d- 
ant  objected  to  tbe  amendments,  and  de- 
murred to  the  declaration  as  amended.  Tbe 
court  allowed  the  amendments,  and  ovov 
ruled  the  demurrer,  to  which  rulings  de- 
fendant excepted  by  cross  bUL  Upon  beai<> 
Ing  plalntlCT's  evidence,  a  ntmsnlt  was  grant- 
ed, and  plaintiff  excepted.  I'he  stipolaUons 
of  the  policy,  so  far  as  material,  are  as  fol- 
lows: "If  flre  occur,  tbe  Insured  shall  give 
Immediate  notice  of  any  loss  thereby  In 
writing,  •  *  •  and  within  slx^  days  aft. 
er  tbe  flr^  nnless  such  time  is  extended  in 
writing  by  tbis  company,  shall  render  a 
statement  to  this  company,  signed  and 
sworn  to  uld  insured,  stating  the  knowl- 
edge and  bell^  of  the  insured  as  to  the  time 
and  origin  of  the  flre^  tbe  Interest  of  tbe 
Insured  and  of  all  others  In  tbe  propwty, 
tbe  cash  value  of  eaxib  Item  thereof,  and  tbe 
amount  of  loss  thereon,  all  Incumbrances 
thereon,  *  *  *  by  whom  and  for  what 
purpose  any  building  herein  described,  and 
the  several  parts  thereof,  were  occupied  at 
the  time  of  the  flre.  *  * .  *  This  company 
shall  not  be  held  to  have  waived  any  provl- 
slon  or  condition  of  tbis  policy,  or  any  for- 
feiture thereof,  by  any  requirement*  act,  or 
proceeding  on  Its  part  relating  to  tbe  ap- 
praisal or  to  any  examination  herein  pro> 
vlded  for;  and  tbe  loss  shall  not  becwae 
payable  until  sixty  days  aftor  tibe  notice, 
ascMtalnment,  estimate  and  aatlsfactory 
proof  of  the  loss  hereUt  required  have  been 
received  by  this  company;  •  •  •  and  no 
officer,  agent  or  other  represMktatlve  of  this 
company  shall  have  power  to  waive  any 
provision  or  condition  M  tUs  poUc7*  except 
such  as  by  tbe  tmrms  of  tbis  policy  may  be 
subject  at  agreonait  indorsed  hereon  or  add- 
ed hereto;  and,  as  to  nicb  prorldons  and 
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conditions,  no  officer,  agent,  or  representa- 
tlve  shall  bare  such  power,  or  be  deemed 
or  held  to  have  waived  such  proTlsIons  or 
conditions  unless  such  waiver,  if  any.  shall 
be  wrjtten  upon  or  attached  hereto."  The 
amount  of  the  policy  was  fl.OOO.  The  Are 
occurred  on  June  4,  1S93,  and  caused  a  to- 
tal loss  of  property.  The  company  was  no- 
tified of  this  by  letter,  and  responded  that 
It  would  send  an  adjuster.  On  June  23d, 
platutUTs  attorney  again  wrote  to  the  com- 
pany, asking  that  the  matter  be  attended 
to;  and,  a  short  time  afterwards.  Prioleau 
called  to  see  the  attorney  with  regard  to  ad- 
Justing  the  loss.  He  asked  If  any  estimate 
had  been  made  out  by  which  they  could  ar- 
rive at  a  proper  amount  of  the  loss,  where- 
upon the  attorney  d^lvered  to  him  a  writ- 
ten estimate  of  the  value  of  the  property 
when  burned,  together  with  a  diagram  of 
the  building,  both  made  by  one  Sbowwalter, 
a  contractor  and  builder,  on  June  9,  1803, 
at  the  Instance  of  plaintiff.  Prioleau  said 
be  would  take  these,  and  would  fill  out  the 
K^lar  proofs  of  loss;  that  the  first  thing 
necessary  to  do  would  be  to  submit  it  to 
Bosa  Tutty.  No  further  evidence  that  the 
pro[>erty  had  been  burned  was  submitted  to 
Prioleau,  nor  did  he  express  any  desire  for 
any  further  proof  of  loss  or  of  value.  He 
did  make  out  the  proof  of  loss  on  the  blank 
form  used  by  the  company,  to  be  executed 
by  Rosa  Tutty,  carried  it  to  her  for  that 
purpose,  and  returned  to  the  attorney  on 
the  next  day,  reporting  that  she  refused  to 
sign.  The  attorney  testified  that  he  was 
not  requested,  nor  was  any  notice  ^ven  to 
him,  to  make  out  any  other  proofs  than 
those  the  adjuster  himself  undertook  to 
make  out  "I  naturally  supposed  it  was  all 
light  He  had  the  form  made  out  all  right, 
and  I  was  not  requested  to  do  anything. 
He  wanted  to  get  her  signature,  but  I  was 
satisfied  that  be  could  not  get  that,  because 
we  then  had  a  suit  foreclosing  a  mortgage 
against  this  property.  She  was  naturally 
nufrlendly,"  etc.  On  August  15, 1883,  said  at- 
torney wrote  to  the  local  agents  of  the  com- 
pany, "As  we  cannot  obtain  signature  of 
assured,  either  to  loss  proof  or  to  draft,  we 
propose  that  you  make  draft  payable  to  us 
direct,  and  we  will  give  you  our  indemnity 
bond  to  cover  any  liability  which  you  may 
anstaln."  He  wrote  a  similar  proposal  to 
tbe  b<»ne  office  a  month  afterwards,  but  re- 
ceived no  response  to  either  communica- 
tion.  No  new  proofs  of  loss  were  demanded 
by  tbe  eomiHiny  after  Bosa  Tut^  refused 
to  sign.  No  demand  whatever  was  made 
for  any  additional  proof,  nor  did  the  adjust- 
er make  any  su^estion  that  proofs  of  loss 
ought  to  be  made  out  by  plaintiff,  as  Rosa 
Tut^  bad  not  made  them  out  The  attor- 
ney supposed  the  value  was  adjusted  all 
right  but  was  not  paid  on  acconnt  of  this 
complication  of  not  being  able  to  get  the 
woman's  slgnatare,  and  that  waa  the  rea- 


son tot  ma  Mug  the  proposal  touching  the 
bond  of  Indenmlty.  The  attorney  did  not 
tz7  to  get  hex  signature. 

O.  B.WhatIey,  BanMy  ft  Sanasy,  for  plal» 
tut.   Dounaxk  &  Adanu,  tor  drfendant 

PBB  CUBIAK.  Judgment  Onm 
bill  of  uc«ptlons  dismissed. 

'  cn  os.  w) 

AXBON  V.  BSI/r. 
(Sopraiie  Court  of  Georgia.    Feb.  '29,  lfiB6L) 
Msw  TBui/~DiiCRBTiON  or  Covat. 

This  case  faUs  wttUn  tbe  well-catabllsbed 

rule  that  this  court  will  not  interfere  with  the 
discretion  of  the  trial  judge  in  the  first  gzut  of 
a  new  trial  on  general  grounds. 
(Srllabus  by  the  Court.) 

Error  from  superior  court  Burke  comity; 
R.  L.  Gamble,  Judge. 

Separate  actions  by  Warren  &  Axaon 
against  Ella  R.  Belt  On  the  deatb  of  War- 
ren the  actions  were  continued  by  his  co- 
partner, as  survivor.  The  two  cas^  were 
heard  t<^ether,  and  there  was  a  Judgment 
for  plaintiff,  and  defendant's  motion  for  new 
trial  was  granted.  Plaintiff  brings  error.  AJT- 
firmed. 

Tbe  following  Is  tbe  official  report: 
Warr^  A  Axson  sued  Mrs.  Eila  R.  Belt 
upon  four  promissory  notes.— one  for  (1.034.* 
85,  besides  Interest  and  attorney's  fees,  sign- 
ed by  her,  dated  July  12,  1893,  due  Novem- 
ber 15,  1893,  and  payable  to  plaintiffs  or 
bearer;  tbe  other  three  dated  June  9,  1891, 
due,  respectively,  October  15,  November  15, 
and  December  1,  1891,  for  $1,500,  $1,500  and 
$2,000,  respectively,  with  Interest  and  attor- 
ney's fees,  each  signed  by  her,  and  each 
payable  to  plaintiffs  or  bearer.  The  first  of 
the  notes  was  sued  upon  separately  from  the 
others.  To  the  action  npoa  that  note,  de- 
fendant pleaded  tliat  she  did  not  make,  ex- 
ecute, or  deliver  it  and  the  signature  attach* 
ed  to  It  Is  not  ber  signature.  Further,  that 
It  ts  qntlrely  without  consideration,  repre- 
sents no  bei^efit  or  value  accruing  to  her 
thereunder,  being  a  mere  nudum  pactum. 
To  the  action  nptm  tbe  other  notes  she  plead- 
ed: She  did  not  make,  execute,  or  ddlv^ 
them,  and  the  signatures  thereto  are  not 
hers.  There  appears  of  record  In  Burke 
county  a  deed  which  purports  to  have  been 
executed  and  delivered  by  ber  to'  plaintUEi 
to  secure  the  payment  of  these  notes,  cover- 
ing 700  acres  belooging  to  ber  separate  es- 
tate, lying  In  Burke  county.  She  denies  mak- 
ing, executing,  or  delivering  this  deed,  or 
that  the  signature  thereto  is  ber  slgnatnre, 
and  prays  that  It  may  be  canceled  of  record, 
as  a  cloud  upon  her  title,  and  that  tbe  deed 
so  held  by  plaintiffs  may  be  delivered  np  and 
canceled  Further,  the  consideration  of  tbe 
notes  has  entirely  failed.  In  that  plalntitCs 
did  not  fnmlsh  to  ber  tbe  money  named  as  a 
conddoatlon  tbueof,  nor  articles  of  tbat 
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Talae,  bnt  the  Bame,  so  fax  as  she  la  cod- 
ceraed.  Is  a  nndum  pactum.  E^artber,  what- 
ever snm  plaintiffs  may  hare  advanced  on 
her  account  upon  said  notes,  or  for  the  ben- 
efit of  her  separate  estate,  has  been  more 
Chan  repaid  by  shipments  of  cotton  from 
her  plantation  since  the  date  of  said  notes, 
to  wit,  40  bales,  of  the  value  of  $1,600. 
Further,  a  large  portion  of  the  consideration 
of  the  notea,  to  wit,  some  $3,000,  was  ad- 
vanced by  plaintiffs  to  her  husband,  C.  P. 
Belt,  to  pay  off  old  debtaof  his,  which  purpose 
was  known  to  plaintiffs  at  the  time  of  ad- 
vancing the  money.  Further,  the  notes  cover 
and  include  on  old  balance  claimed  by  plain- 
tiffs against  her,  to  wit,  some  $4,500,  made  up 
of  advances  made  by  plaintiffs  to  her  husband 
to  pay  off  various  debts  of  his,  of  which 
purpose  plaintiffs  had  knowledge  at  the  time 
of  advancing  the  money,  some  of  said  debts 
being  as  follows:  $550,  or  other  large  sum, 
paid  A.  Einstein  &  Son;  $1,000,  or  other 
large  sum,  to  M.  Ferst  &  Son,— besides  other 
sums  not  now  known  to  her.  Further,  a 
large  part  of  the  consideration  of  the  notes, 
to  wit,  of  said  old  balance  brought  forward 
as  aforesaid,  and  Included  in  the  notes  sued 
on  by  way  of  renewals,  amountmg  to  some 
$1,500,  was  for  guano  furnished  by  plain- 
tiffs to  her  husband,  and  by  him  sold  to  vari- 
ous farmers^  he  taking  their  notes  therefcu*, 
payable  to  plaintiffs;  a  large  number  of 
which  are  still  held  by  plamtlffs;  most,  If 
not  all,  the  makers  being  Insolvent,— by 
which  arrangements  between  her  husband 
ind  plaintiffs  she  Is  made  to  become  surety 
for  the  payment  of  said  guano  notes.  She 
did  not  authorize  her  husband  to  engage  in 
any  such  business  on  her  account,  which 
plaintiffs  well  knew.  Further,  a  large  por- 
tion of  the  consideration  of  the  notes— some 
11,500  of  said  old  balance  Included  by  way 
of  renewals— was  money  advanced  by  plain- 
tiffs to  her  husband  to  enable  his  brother  L. 
7.  Belt  to  carry  on  a  mercantile  business  In 
Burke  county  in  his  own  name,  which  was 
known  to  plaintiffs  at  the  time  said  sums 
were  so  advanced.  Further,  plaintiffs'  did 
uot  advance,  by  $100,  or  other  large  sum, 
the  amounts  named  as  the  consideration  of 
the  notes,  and  the  consideration,  to  that 
amount,  has  failed.  Further,  the  notes,  to- 
gether with  other  transactions  between  plain- 
tiffs and  her  husband,  were  made  in  pur- 
suance of  a  scheme  between  them  to  make 
her  separate  estate  liable  for  the  debts  and 
individual  transactions  of  her  husband,  and 
pretended  to  be  secured  by  said  deed,  which 
could  not,  under  the  law,  be  done.  Fur- 
ther, the  proceeds  of  the  cotton  grown  npon 
her  plantation,  about  100  bales,  shipped  to 
plalntlfirs  before  the  date  of  the  notes,  said 
cotton  being  of  the  value  of  some  $4,000, 
and  40  bales,  of  the  value  of  some  $1,500, 
yhlpped  to  plaintiffs  since  the  date  of  the 
iiote  sued  m,  were  appropriated  by  plaintiffs 
to  the  payment  of  said  guano  obligation  and 


other  like  transactions  of  her  husband,  and 
to  his  individual  Indebtedness,  when  said 
proceeds,  or  so  much  as  necessary,  should 
liave  been  appropriated  to  the  payment  of 
any  supplies  plaintiff  may  have  advanced  to 
her  husband  on  her  belialf,  and  which,  if  so 
appropriated,  would  more  than  pay  off  any 
such  indebtedness.  She  prayed  that  the 
money  and  supplies  actually  advanced  to  her 
account  might  be  determined,  as  well  as  the 
value  of  the  proceeds  of  the  cotton  from  her 
plantation,  and  that  said  proceeds  be  appro- 
priated to  the  payment  of  any  sum  which 
could  be  legally  required  of  her,  and  that 
the  balance.  If  any,  due  by  her  to  plaintiffs, 
be  arrived  at,  and  that  she  have  Judgment 
against  plaintiffs  for  any  balance  which 
might  be  found  to  be  due  her  upon  an  ac- 
counting. Further,  the  notes  sued  on  cover 
usurious  amounts  charged  by  way  of  com- 
missions on  cotton  contracts  for  cotton  not 
shipped,  amounting  to  some  $1,000,  besides 
some  $700  charged  by  plaintiffs  for  commis- 
sions on  cotton  not  shipped,  but  without 
any  contract  authorizing  the  charge;  said 
amounts  being  reserved  by  them  out  of  the 
proceeds  of  cotton  shipped,  or  brought  for- 
ward in  said  old  balance  as  a  compensation 
for  credit  and  Indulgence,  in  addition  to 'the 
8  per  cent  permitted  by  law,  besides  other 
usurious  charges,  not  now  known  by  defend- 
ant. A  part  of  the  consideration  of  the  notes 
Is  $150  commission  on  m<mey  advanced,  $6,- 
000,  In  addition  to  the  usual  8  per  cent,  al- 
lowed by  law,  which  item  Is  usurious  un- 
der the  laws  of  Georgia. 

The  causes  were  tried  together,  and  there 
was  a  verdict  for  plaintiffs  in  the  first  suit 
for  $1.0S4.85  principal,  $155.25  interest,  and  In 
the  second  suit  for  $5,000  principal.  $1,585.08 
interest  Defendant  moved  for  a  new  trial, 
and  her  motion  was  granted*  to  wlil(^  ruling 
plaintiffs  excepted. 

The  motion  was  npon  the  general  grotmds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc  Further,  because  the  verdict  was 
contrary  to  law  and  evidence.  In  this:  Dur- 
ing the  progress  of  the  trial  counsel  for  plain- 
tiffs, in  their  place,  admitted  to  the  court  and 
jury  that  the  sum  of  $150,  charged  as  0% 
per  ceat)  comndsslons  aa  $6,000,  on  account 
of  advances  and  time  octended,  appearing  on 
abstract  from  plaintiffs'  bo(^.  was  bbarged 
in  addition  to  the  usual  8  per  cent  interest 
and  the  cotton  contract;  but  witness  said 
these  conunissions  were  not  embraced  in  the 
notes  sued  on.and  counsel  for  plaintiffs  stated 
that  they  would  not  contend  for  said  sum. 
Nevertheless  the  Jury  returned  a  verdict  for 
the  entire  sum  sued  for.  Under  the  evidence 
and  the  charge  of  the  court  the  Jury  should 
not  only  have  deducted  said  amount  but 
should  have  found  that  there  was  usury  In 
the  contract;  the  court  having  charged  the 
Jury  that  In  making  up  their  verdict  tf  they 
found  that  there  was  usury  in  the  contract 
they  should  so  dedaie  by  the  verdict 
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Because  the  verdict  was  eontraiy  to  law 
and  evidence,  In  this:  Tbe'nncontradicted  ev- 
idence of  the  plaintiff  being  that  the  sum  of 
$617.50,  charged  In  abstract  from  plaintlflB* 
books  under  date  of  March  17,  1892,  as  com- 
missions on  4&4  bales  of  cotton  shortage,  waa 

charged  on  cotton  contract  dated  ,  1891, 

which  contract  was  taken  or  given  hj  defend- 
ant in  consideration  of  extension  of  time  on 
$4,500  carried  over  from  the  year  1890,  and 
9500  additional  advances  for  18D1,  in  addltlm 
to  the  8  per  cent,  interest  charged  on  said 
sum  for  the  year  1801,  and  that  cotton  short* 
Bge  on  account  of  a  similar  contract  had  been 
charged  In  the  aeconnt  of  1800.  Said  sum 
shoQld  have  been  deducted,  and,  uuier  the 
charge  of  the  court  aforesaid,  said  verdict 
should  have  declared  usury  in  the  contract. 

Because  the  court  erred  (a  proper  plea  of 
non  est  factum  to  the  notes  sued  on  having 
been  filed  under  oath  In  this  case)  In  admit- 
ting aa  evidence  to  the  jury,  over  objection  of 
counsel  for  defendant,  as  a  standard  tor  com- 
parison, a  certain  plea  which  purported  on  its 
face  to  have  been  filed  in  1889  In  another 
cause,  and  which  purported  to  have  been 
Bwom  to  and  subscribed  by  the  said  Ella  R. 
B^;  the  same  having  been  admitted  with- 
out proof  as  to  genuineness  of  her  signature, 
—the  same  not  being  admitted,  but,  on  the 
contrary,  denied,  then  and  there,  in  open 
court,  by  defmdant  and  her  counsel. 

Error  in  admitting,  over  objection  of  de- 
fendant, the  notes  sued  on,  defoidant  cm- 
tending  that  sufficient  proofs  of  their  ezecu* 
tioD  had  not  been  submitted. 

Error  In  admitting,  over  defendant's  objec- 
tioD,  a  cntain  deed  purporting  to  have  been 
■igued  by  Ella  R.  Belt  in  the  presence  of  WU- 
ber  F.  l«wis  and  J,  A.  Watkins,  "N.  P.,  & 
Bx,  Off.  J.  P.,"  and  alleged  to  have  been  d^v- 
ered  by  said  Ella  B.  Belt  to  plaintiffs  to  se- 
cure the  notes  sued  on.  The  defendant,  in 
her  plea,  had  denied  the  ezecntioa  of  this 
deed;  denied  that  the  signature  thereto  was 
hers,  or  that  any  one  had  been  authorized  to. 
sign  her  name  thereto;  yet  the  court  admit- 
ted said  deed  In  evidence  without  proper 
proof  of  execution,  one  of  the  subscribing  wit- 
nesses thereto  having  sworn  that  he  signed 
tbe  deed  as  a  witness,  but,  when  he  did  so, 
Mrs.  Belt's  name  was  not  signed  thereto,  and 
that  he  did  not  see  her  sign  It  thereafter; 
that  when  he  signed  said  deed  as  a  witness 
the  other  witness  had  not  signed;  aod  that 
be  never  saw  him  sign  it  thereafter;  and  that 
be  (the  said  J.  A.  Watkins)  Is  now  dead  and 
his  (J.  A.  WatkinsO  signature  to  the  deed  waa 
fMinlne.  It  was  not  stated  In  this  ground 
what  objecttm  was  made  to  this  evid^ce 
when  offered. 

Because  when  counsel  urged,  in  stating 
th^r  objection  to  the  Introduction  of  said 
notes  sued  on  in  evidence,  that  they  were  in- 
admissible wtthont  pnwf  of  execution,  and 
that  tbe  bard«i  was  upon  the  plaintiffs  to 
prove  their  proper  execution,  tbe  cAort  com- 
mitted error  by  stating:  aloud,  In  the  presmce 


of  the  Jury,  as  follows,  to  wit:  "The  court 
holds  that  the  burden  has  been  shifted." 
During  the  progress  of  the  case,  counsel  for 
movant  called  the  court's  attention  to  the 
above  language,  and  argued  that  tbe  burden 
of  proving  the  execution  of  the  notes  sued  up- 
on was  still  upon  the  plaintiffs,  although  the 
court  had  admitted  them  In  evidence.  The 
court  agreed  with  counsel  In  this  contention, 
^nd  charged  the  Jury  that  the  burden  of  prov- 
ing the  executltm  of  the  notes  sued  upon  rest- 
ed upon  the  plaintiffs.  In  a  note  to  this 
ground  the  court  states:  "The  court  did  not 
call  the  Jury's  attention  to  the  previous  re- 
mark by  the  court." 

Error  In  admitting,  over  objection  of  de- 
fendant, certain  drafts  purporting  to  be 
drawn  by  O.  T,  Belt,  as  attorney  for  defend- 
ant, upon  plaintiffs  In  favor  of  various  par- 
ties, without  accompanying  them  with  the 
power  under  which  G.  T.  Belt  claimed  to  act 
In  drawing  them;  tbe  court  holding  that,  as 
said  drafts  were  produced  under  notice,  no 
further  proof  was  necessary  to  admit  them  In 
evidence. 

Because  thereafter  the  court  erred  in  per- 
mitting Axson,  one  of  plaintiffs,  to  testify, 
over  objection  of  defendant,  that  prior  to  the 
execution  ot  the  notes  sued  on,  and  the  deed 
securing  them,  plaintiffs  had  a  power  of  at- 
torney, having  the  name  of  Ella  R.  Belt  sign- 
ed thereto  as  maker,  authorizing  the  said  0. 
T.  Belt,  as  her  attorney,  to  do  business  for 
her,  and  In  her  name.  In  connection  with  her 
farming  <^ratloDs;  the  said  Axson  having 
testified,  as  proof  of  loss,  that  he  had  made 
dlUgeot  search  for  the  paper,  and  could  not 
find  It,  and  that  he  was  satisfied  that  the 
power  of  attorney  had  been  returned,  with 
other  papers,  to  Ella  R.  Belt,  or  to  C  T.  Belt, 
attorney;  it  appearing  that  Ella  R.  B^t,  In  re- 
spfHise  to  a  notice  to  produce  said  power  of 
attorney,  had  made  oath  denying  tliat  any 
such  paiwr  was  In  her  poasesslMi,  custody,  or 
control,  or  that  she  had  ever  seen  It,  and 
It  not  appearing  that  any  subpoena  duces  te- 
cum had  ever  been  served  upon  C.  T.  Belt; 
defendant's  counsel  further  insisting  that  the 
power  of  attorney  itself  waa  Inadmissible 
without  proof  of  Its  execution.  Said  proof 
was  Inadmissible,  In  that  the  scope  ot  the  au- 
thority was  not  d^nltely  shown,  and  witness 
should  not  have  been  allowed  to  designate 
said  paper,  by  name,  as  a  power  of  attorney. 

Bitot  In  admitting  In  evidence  certain  guano 
notes,  purporting  to  have  been  signed  by  Ella 
R.  Belt,  In  the  possession  of  G.  T.  Belt  as  a 
witness,— one  for  91,734,  dated  February  6^ 

1890,  and  due  ,  1890,  for  816  sacks  of 

guano,  and  one  for  $892.50,  for  420  sacks  of 
guano,  dated  April  7,  1891,  and  due  October 
1,  1891;  both  of  said  notes  payable  to  plain- 
tiffs, agents  for  W.  B.  Seals;  the  Introduc- 
tion of  said  notes  being  then  and  there  ob- 
jected to  by  counsel  for  defense  for  want  of 
sufficient  proof  of  execution. 

Error  In  admitting  In  evidence,  over  ob- 
jection of  defendant,  a  certain  contract  or 
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agreement  between  G.  T.  Belt  and  plaintiffs, 
appearing  to  have  been  given  for  the  purpose 
of  securing  $200  therein  alleged  to  be  dne  by 
O.  T.  Belt  to  plaintiffs,  and  to  secure  the  sum 
of  $6,000  therein  alleged  to  be  due  by  Ella  B. 
Belt  to  plaintiffs;  said  Instrument  also  refer- 
ring to  alleged  other  securities  held  by  plain- 
tiffs against  Ella  R.  Belt  Counsel  objected 
to  the  Introduction  of  said  testimony  on  the 
ground  of  Incompetency  and  irrelevancy,  It  be- 
ing nowhere  shown  that  Ella  R.  Belt  had  any 
connection  with  or  knowledge  of  said  Instru- 
menL  Especially  was  It  Inadmissible  In  view 
of  the  fact  that  C.  T.  Belt  had  already  admit- 
ted in  his  testimony  that  $200  was  all  that  he 
individually  owed  plaintiffs  at  the  time  the 
account  was  opened  with  plaintiffs  In  the 
name  of  Ella  R.  Belt,  and  that  said  sum  was 
not  Included  in  the  notes  sued  on. 

Also,  upon  the  following  ground:  The  plea 
purporting  to  have  been  signed  by  Ella  R. 
Belt,  and  purporting,  by  its  filing  entered 
on  the  back  thereof,  to  have  been  filed  in  a 
cause  between  Eckman  and  Yetsburg  and  EUa 
R.  Belt,  ^n  Burke  superior  court,  In  the  year 
1888,  and  which  was  Introduced  in  evidence 
by  plaintiffs  over  objection  of  defendant's 
counsel,  to  be  used  by  the  Jury  as  a  standard 
for  comparison,  was  introduced  without  hav- 
ing been  submitted  to  defendant  or  her  coun- 
sel for  inspection  prior  to  the  moment  when  It 
was  tendered  in  evidence,  and  to  which  their 
attention  had  not  been  In  any  manner  called. 
Defendant  did  not  sign  said  plea,  and  did  not 
know  even  of  Its  existence,  as  she  testified 
upon  the  trial  of  said  cause,  and  therefore 
could  not  have  anticipated  that  such  a  paper 
would  t>e  Introduced  as  a  standard  for  com- 
parison. She  had  nocausetofeartheintroduc- 
tion  of  her  genuine  signature  as  a  standard 
for  comparison,  and  knew  that  Mr.  R.  O,  Lov- 
ett,  of  plaintiffs'  counsel,  was  in  possession 
of  her  genuine  signature,  signed  by  her,  to  a 
certain  deed  and  notes  to  one  James  H.  Tall- 
man,  but  she  had  no  cause  to  suspect  that  a 
false  standard  would  be  Introduced.  The 
name  of  defendant  to  this  false  standard  was 
evidently  signed  by  the  same  person  who 
signed  her  name  to  tiie  notes  sued  on,  the  deed 
to  plaintiffs,  and  the  guano  notes,  cotton  con- 
tract, etc.,  which  were  introdnced  in  evidence 
by  plaintiffs  in  this  case.  The  Eckman  and 
Vetsburg  plea  and  said  papers  appear  to  be 
signed  in  Identically  the  same  handwriting, 
owhig  to  which  circumstance  said  false  stand- 
ard was  exceedingly  Injurious  to  the  cause 
of  the  defense,  particularly  as  E.  F.  Lawson, 
offered  .by  plaintiffs  as  a  witness,  was  per- 
mitted to  testify  that  the  signature  to  said 
Eckman  and  Vetsburg  plea,  and  to  the  notes 
sued  on,  was  In  the  same  handwriting  as  the 
signature  to  a  obtain  deed  and  note  executed 
by  said  Ella  R.  Belt  In  favor  of  James  H.  Tall- 
man,  and  transferred  to  Mr.  R.  O.  Lovett, 
which  papers  the  witness  testified  he  saw 
said  EUa  R.  Belt  sign,  and  which  the  said 
EUa  R.  B^t  did  not  deny  signing.  Said  deed 
and  Dotea,  at  the  time  of  the  trial,  were  not 


present  Defendant  could  not  bare  antici- 
pated such  testimony,  and  for  that  reason  had 
taken  no  steps  to  procure  the  presence  of  said 
deed  and  notes,  and  was  therefore  deprived  of 
that  testimony,  which  was  lm[>ortant  m  that 
the  deed  and  notes  did  not  bear  the  same 
signature  aa  the  Eckman  and  Vetsburg  plea 
and  the  note  sued  on.  Since  said  trial,  de- 
fendant through  her  counsel,  has  obtained 
said  original  deed  and  notes  from  Mr.  R.  O. 
Lovett  of  counsel  for  plaintiffs;  the  same 
having,  <m  request  been  sent  by  "defendant" 
Mr.  R.  O.  Lovett  to  Messrs.  Lawson  &  Scales, 
and  by  them  delivered  to  defendant's  counsel. 
Said  deed  and  notes,  and  the  notes  sued  upon 
In  this  case,  and  the  said  Eckman  and  Vets- 
burg plea,  are  all  here  to  the  coiurt  shown. 
It  will  appear  to  the  court  on  Inspection,  that 
the  signatures  to  said  Tallman  deed  and  notea 
correspond  ezactiy  with  the'  signature  of  the 
defendant  to  the  plea  at  bar  in  this  case,  and 
to  the  signature  to  the  affidavit  made  by  her 
in  response  to  the  notice  to  produce  papers, 
and  to  the  specimens  of  her  signature  written 
during  the  trial,  and  <^ered  in  evidence.  Ajid 
it  wIU  appear  that  the  signatures  to  said 
Tallman  deed  and  notes  are  entirely  unlike 
the  signature  to  the  Eckman  and  Vetsburg 
plea  and  the  notes  sued  on.  Def«adant  urges 
that  for  the  causes  named  in  this  ground, 
it  Is  apparent  that  she  has  not  bad  a  fair  trial; 
that  it  It  had  been  In  her  power  to  produce 
the  TaUman  deed  and  notes  before  the  trial, 
that  testimony  alone  would  have  been  suffi- 
cient to  have  overcome  the  effect  of  the  false 
standard  and  the  testimony  of  E.  F.  Lawson. 
In  support  of  this  last  ground,  P.  P.  Johnston 
and  E.  L.  Brinson,  defaadant's  counsel,  made 
affidavit:  The  signatures  to  the  Tallman  deed 
and  notes,  herewith  submitted  to  the  court 
for  inspection,  do  not  appear  to  l>e  in  the  same 
handwriting  as  the  signature  to  the  Eckman 
and  Vetsburg  plea,  and  the  notes  sued  on,  or 
the  deed  tx>  idaintiffs,  or  to  the  guano  notra 
and  cotton  contract  offered  in  evidence,  bat 
the  name  of  defendant  to  said  Tallman  deed 
and  notes  appears  to  be  In  the  same  hand- 
writing aa  her  dgnature  to  the  plea  In  the 
case  at  bar,  and  to  the  affidavit  made  by  her 
in  response  to  the  notice  to  produce  and  the 
other  genuine  specimens  in  evidence  by  her 
counseL  Since  the  trial  E.  F.  Lawson  has 
admitted  to  deponents  that  the  TaUman  deed 
and  notes  are  the  same  papers  testified  about 
by  him  upon  the  trial  as  giving  him  fomUlar- 
Ity  with  the  signature  of  defendant  Also, 
another  affidavit  of  same  counsel:  The  Eck- 
man and  Vetsburg  plea  was  not  submitted  to 
counsel  for  defendant  nor  their  attenti<m 
called  to  the  same,  at  any  time  before  the 
parties  announced  "Ready  for  trial,"  and  they 
never  saw  said  i)aper  until  the  same  was 
tendered  in  evidence,  nor  knew  of  its  exist- 
ence up  to  that  moment  Neither  w&e  the 
guano  notes,  or  the  deed  to  plaintiffs,  or  the 
cotton  contract  submitted  to  defendant's 
counsel,  or  either  of  them,  prior  to  the  an- 
nouncement of  "Ready."   Neither  of  them 


Digitized  by  Google 


LBYKOWICZ  c 


401 


was  tnfonued  that  these  or  any  other  papers 
were  to  be  Introduced  as  a  standard  or  stand- 
ards for  comparison.  If  either  of  said  papeni, 
or  all  of  them,  were  taken  to  the  desk  of  de- 
ponents hj  Mr.  F.  L.  Scales;  as  alleged  by  him, 
nether  of.  deponents  understood  his  purpose, 
or  heard  what  he  stated,  and  did  not  examine 
said  papers.  By  way  of  counter  showing, 
plaintiffs  produced  the  affidavit  of  F.  U 
Scalea:  He  is  one  of  the  firm  of  Lawsm  & 

Scales,  attorneys  for  plaintiffs.   On  the  

day  of  May,  189B,  before  there  were  any  an- 
nouncements of  "Ready"  by  either  side,  upon 
the  call  of  the  case  the  following  papers  were 
submitted  to  the  attorneys  ot  defendant  aa 
eridence  to  be  offered  by  i^iUntlfrs  for  the 
purpose  of  comparison  of  handwriting  by  the 
jury:  The  plea  filed.  In  the  Eckman  and  Vets- 
burg  Case;  two  guano  notes  dated  AprD  7, 
1891,  rigned  by  defendant,  etc;  a  cotton  ccm- 
tract  dated  June  10,  1891,  signed  by  defend- 
ant, etc.;  a  deed  of  June,  1891,  signed  by  de- 
fendant, to  700  acres  of  land,  to  secure  three 
notes  aggregating  $5,000,  etc.  Before  the 
trial,  and  before  announcement  of  "Beady," 
R.  O.  Lovett,  associate  counsel  for  plaintlfCs, 
called  on  affiant  to  submit  said  papers  as 
sforesald,  which  he  positively  swears  were 
handed  to  Messrs.  Johnston  &  Brlnscxi,  both 
of  whom  were  sitting  at  the  same  desk.  Also, 
the  affidavit  of  R.  O.  Lovett:  The  papers  de- 
scribed In  the  affidavit  of  Scales,  he  saw 
Scales,  on  the  day  of  the  trial,  mention  to 
Messrs.  Johnston  Sr  Brinson  before  any  an- 
nouncemeot  ol  "Ready"  was  made  by  ei- 
ther of  them;  he  had  discussed  the  law 
with  said  Scales  before  coming  into  court 
the  day  of  the  trial.  Various  papers  to  be 
used  as  comparison  "by  a  plea  to  be  sub- 
mitted before  announcement  of  'Ready,' " 
and  had  qieclally  called  Scales'  attention  to 
the  fact  while  In  the  court  room  to  sub- 
mit said  papers,  and  upon  the  announce- 
ment ot  "Beady"  he  saw  Scales  hand  the  pa- 
pers to  said  attorneys,  who  asked  what  they 
were,  and  who  were  at  the  same  time  told 
that  when  plaintiff  wanted  to  use  said  papers 
they  were  obtainable  from  the  desk  of  de- 
foidant'a  counsel,  where  said  counsel  had 
laid  them,  and  afterwards,  when  said  papers 
were  offered  in  evidence,  there  was  no  objec- 
tion whatever  that  said  papers  had  not  been 
submitted  to  them  as  the  law  required;  and 
deponent  thought,  of  course,  that  said  counsel 
acknowledged  receiving  the  papers,  and  were 
Bstisfied  with  the  requirements  of  law.  In  a 
note  as  to  that  pcH-tlon  of  the  ground  which 
recites  that  the  Eckmail  and  Vetsburg  plea 
was  not  submitted  to  counsel  before  plaintltt 
announced  "Ready,"  before  trial,  the  court 
states:  "This  recital  is  disputed  by  plalntlfls' 
counsel,  and  the  court  has  no  knowledge  of 
Its  own  upon  the  subject." 

lAWBon  &  Scales  and  R.  0.  Ixvrett*  for 
plaintitf  In  error.  Johnston  ft  BriiuKHi,  for 
defendant  In  error. 

PBB  CFURIAM.  Judgment  afflrmedL 


LBTEOWIOZ  T.  BLIAS. 

(Supreme  Ooort  at  Geoqda.   Feb.  20,  1896.) 

Appsal— Bbvirw— Wbioht  or  Bvidbsob. 

The  only  question  properly  before  this 
court  for  determination  bung  whether  or  not 
the  iodgment  rendered  by  the  trial  judge  without 
a  iary  should  be  aet  aside  on  the  general  grounds 
that  it  was  contrary  to  law  and  the  evidence, 
and  there  belDg  suffidait  evidence  to  support  the 
finding  this  court  will  not  overrule  the  discre- 
tion of  the  court  below  in  refusing  to  giant  a 
new  trial. 

(Syllabus  by  the  Court) 

'Ettot  from  city  cotut  at  Blchmond;  W.  F. 
Eire,  Judge. 

Attachment  by  B.  D.  Ellas  against  L  Levr 
kowicz.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

The  following  Is  the  official  report; 

On  December  28,  1894,  Ellas  obtained  an 
attachment  against  Levkowtcz,  the  affidavit 
for  attachment  alleging  an  Indebtedness  of 
Levkowlcs  to  Ellas,  and  that  Levkowlcz  was 
about  to  remove  without  the  limits  of  Blch- 
mond county,  the  county  In  which,  the  at- 
tachment was  sued  out.  The  defendant  filed 
a  traverse.  In  which  he  denied  that  either  at 
or  about  the  date  of  swearing  out  of  the 
attachment  was  he  about  to  remove  beyond 
tbe  limits  of  the  county.  The  plaintiff  filed 
his  declaration  In  attachment,  claiming  that 
defendant  owed  him  certain  sums  for  salary, 
alleging  that  defendant  had  employed  him 
for  the  year  from  October  15,  1894,  to  Octo- 
ber 15,  1895,  at  ¥80  per  month,  payable 
monthly,  and  had  discharged  faim  without 
fault  on  December  28,  1894.  No  defense 
was  filed  to  this  declaration,  and  Judgment 
was  entered  thereon  in  favor  of  plaintiff. 
The  issue  formed  by  the  traverse  above  men- 
tioned was  tried,  the  trial  resulting  In  a  ver- 
dict for  plaintiff.  Defendant  moved  for  a 
new  trial,  upon  tbe  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc.,  and  be- 
cause tbe  court  erred  In  admitting  in  evi- 
dence, over  the  objection  of  defendant,  the 
record  of  an  attachment  suit  against  de- 
fendant by  H.  B.  Claflln  &  Co.,  sued  out 
December  28,  1894,  the  same  being  Irrele- 
vant and  Immaterial  to  the  Issue.  It  was 
not  stated  what  objection  was  made  to  this 
evidence  when  offered.  The  motion  was 
overruled,  and  defendant  excepted.  The 
evidence  upon  the  trial  of  the  traverse  was 
db*ectly  conflicting.  The  record  of  the  at- 
tachment suit  of  Claflln  &  Co.  is  not  set  out 
in  tbe  brief  of  evidence;  nor  Is  the  snb- 
stance  of  It  set  out.  It  does  not  appear  what 
were  the  grounds  of  that  attachment  or  what 
was  tbe  lesolt  o£  It 

I^wton  ft  Cunningham,  M.  P.  Carroll,  and 
H.  W.  Johnson,  tor  plaintiff  in  error.  O.  H. 
Cohen  and  Salem  Dutcher,  for  d^mdant  In 
error. 

PUB  OUBIAlf.   Judgment  affirmed. 
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SILVER  T.  STURDIVANT  et  aL 
(Sopteme  Court  of  Geor^    Feb.  29,  1896.) 

INJDNOTION— DiBORBTlOK  Of  COORT. 

This  court  will  not  overrnle  the  discre- 
tion of  the  trial  Jadge  in  denying  an  interloca- 
tor7  injunction  where  the  aucstlon  of  granting 
or  refusing  the  same  depenae  upon  diflputed  iv- 
sues  of  fact,  and  the  endence  is  conflicting. 
(Syllabtii  br  the  Court) 

Error  from  superior  court,  Rlcbmond  coon- 
t7;  B.  H.  Callaway,  Jadge. 

Petitlcm  by  Emlatlne  SUtct  against  Stcuv 
dlvant  &  Stover  for  tnjunctlML  Tbere  was 
a  decree  for  ddendanta,  and  plalntUt  brings 
error.  Affirmed. 

^  The  following  Is  the  offidial  report: 
'  The  petition  of  Bfrs.  Silver  against  Stnr* 
dlvant  &  Storer  alleged:  (1)  At  an  expense 
of  many  thonsand  dollars,  she  has  erected 
on  Broad  street,  Angnsta,  a  block  of  eight 
Btorea,  with  residences  0T»headt  finished 
and  furnished  with  all  modem  Improve- 
ments and  .canvenienceB,  in  order  to  com- 
mand the  better  class  of  merchants  and 
Tesidents  as  tenants.  The  charaet«  of 
the  building,  the  convenience  of  the  stores, 
and  the  comfortableness  of  the  residences, 
has  drawn  to  the  building  an  excellent  class 
of  tenants,  who  now  occupy  ttie  same.  (3) 
Before  the  renting  seaatm  of  1886,  defend- 
ants applied  to  her  to  lease  store  No.  1  ot 
said  block.  She  Inqnired  of  them  to  know 
what  character  of  business  they  expected  to 
conduct  In  the  store,  when  th«y  informed 
her  they  expected  to  open  a  laundry.  She 
then  expressed  to  them  unwillingness  to 
rent  the  store  tor  that  purpose,  stating  she 
was  Ignorant  of  the  kind  of  business  th^ 
expected  to  conduct,  and  was  afraid  it  wotdd 
prove  Injurious  to  the  property  and  objec- 
tionable to  the  other  tenai^ts  In  the  block, 
when  she  was  assnred  by  them  that  their 
business  would  be  entirely  free  from  ot^ec- 
tlonable  features,  and  that  the  noise  of  their 
machhieiy  would  not  be  greata  ttian  that 
caused  by  a  passing  street  car,  and  would 
In  no  way  deface  or  Injure  the  property. 
(4)  Being  altogether  ignorant  of  the  work- 
ings of  a  laundry,  and  relying  upon  their 
statements,  she  agreed  to  lease  the  store  to 
them  frcon  October  1,  1895,  on  condition 
tliat  it  did  not  prove  objectionable.  Before 
October  1,  1895,  defendants  having  moved 
in  and  begun  operations,  she  found  that  the 
business  would  prove  destructive  to  the 
property  and  objectionable  to  the  tenants  in 
the  block,  and  so  notified  def^ants,  r»> 
leased  them  from  their  contract,  and  asked 
them  to  move  their  laundry  and  appliances 
from  the  premises.  This  they  refused,  and 
now  refuse,  to  do,  and  are  continuing  said 
laundry.  ^  The  noise  from  the  laundry,  at 
an  hours  of  the  day  and  at  night,  Is  so 
great  as  to  destroy  to  a  large  extent  the 
residences  in  the  blo<^  as  places  of  resi- 
dence, being  a  constant  irritation  to  the 
well,  and  a  serious  menace  to  the  sick.  The 


character  of  fuel  nied  In  the  laundry  en* 
glues  creates  a  dense  smoke,  which  defaces 
the  propert3^  and  InJtires  the  linen  and  lace 
curtains  and  carpets  and  other  furnishings 
of  the  resldenees  in  the  block.  The  smoke- 
stacks are  so  badly  arranged  and  construct- 
ed, together  -wtOx  the  other  machinery  of 
the  laundry,  as  to  threaten  continually  the 
entire  building  to  deatructton  by  fire,  so 
that  said  laundry  has  become,  and  will  con- 
tinue to  be,  a  nuisance  to  petitfoner  and 
her  tenaniB,  and  a  menace  to  the  entire 
neighborhood,  imless  defendants  are  re- 
strained from  operating  the  laundry  In  the 
maimer  aforesaid;  and  petitioner  Is  without 
redress  in  the  courts  of  law.  (8)  She  prayed 
for  injunction,  general  relief,  and  process. 
By  amendmrait,  she  allied:  The  iteration 
of  the  laundry  Injures  and  defaces  her  proi;»- 
erty,  by  weakening  the  timbers,  destroying 
the  plastering,  defacing  the  painting,  and 
keying  the  foundation  constantly  wet,  both 
to  the  injury  of  the  structure  and  the  im- 
palrmoit  of  the  healthfulness  of  the  same. 

Defentonts  demurred,  upon  the  ground 
that  plaintiff  haa  an  adequate  remedy  at 
law,-^  disposBessory  warrant,  by  a  pro- 
ceeding to  abate  the  allied  nuisance,  and 
by  an  action  tor  damages.  They  demurred 
specially  to  the  all^atlons  in  the  fifth  para- 
graph of  the  petition,  aa  being  too  uncer- 
tain and  Indefbklte  to  require  answer.  They 
answered:  It  Is  true  that  plaintiff,  togeth- 
er with  Mrs.  Tina  Silver,  erected  the  block 
of  buildings.  The  class  of  tenants  In  the 
buildings  is  good,  but  at  the  time  detoid- 
ants  went  Into  possession  of  the  store  now 
occupied  by  them,  four  of  the  stores  and 
several  of  the  residences  were  imrented. 
Since  defendants  have  conunenced  the  laun- 
dry business  thereat  two  of  the  four  stores 
have  beak  rented,  and  are  now  occupied  by 
tenants.  Before  the  renting  season  of  1895, 
I.  Silver,  plaintUTs  agent  who  haa  cmitrol 
and  snpervlalon  of  the  building  and  the 
renting  thereof,  was  approached  by  defend- 
ants to  rent  store  No.  1,  and  th^  Informed 
him  they  expected  to  conduct  a  laundry 
business  therein.  It  Is  not  true  that  plain- 
tiff or  any  one  in  her  behalf  expressed  an 
unwillingness  to  rent  the  store  for  that  pur- 
pose, or  ignorance  oi  the  lanndry  busineBS, 
or  fear  that  It  would  prove  Injurioua  to  the 
property  or  objectionable  to  the  toiants. 
Nor  is  It  true  that  they  assured  plaintUf  or 
her  agent  that  the  business  would  not  In 
any  way  deface  or  Injure  the  proper^.  The 
only  convovatlon  between  th«a  and  plain- 
tiff or  her  agent  on  the  subject  of  objection 
to  the  business  consisted  of  the  question  ad- 
dressed 1^  said  agent  to  them,  "How  much 
noise  would  be  created  by  the  operation  of 
said  businessT"  and  the  reply  by  one  of 
them  that  he  did  not  think  the  noise  would 
be  greater  than  a  passing  street  car.  This 
answer  is  tm^  the  nolee  so  created  not  ex- 
ceeding that  <tf  a  pasdng  street  car.  Said 
Silver  then  said  that  the  laundry  would  be 
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Immediately  under  the  residence  occapled. 
b7  blm  and  plaintiff,  his  wife,  and  that  he 
conid  put  up  with  some  Inconvenience  for 
the  sake  of  renting  the  store,  m^ny  of  the 
stores  being  then  Tucant.  Nether  plaintiff 
nor  her  agent  was  ignorant  of  the  workings 
of  a  lalmdry.  Defendants  did  not  make  any 
statements  as  to  the  business  which  were 
untrue.  Mrs.  Tina  Silver  owns  a  half  Inter- 
est in  the  building,  and  her  husband  and 
agent,  I.  Silver,  was  also  seen  in  the  course 
of  the  negotiation.  He  was  willing  to  rent 
the  store  for  said  purpose,  and  Informed 
defendant  Stnrdirant  that  be  bad  been  in 
the  laundiy  of  W.  P.  Hlzon  several  times, 
and  was  familiar  with  such  business.  It  is 
untrue  that  the  renting  was  at  all  condi- 
tional. Defendants  moved  Into  the  premises 
on  June  15,  1896,  and  have  continued  there* 
In  without  objection  ever  since.  It  is  not 
true  that  the  business  has  been  found  de- 
BtructlTe  to  the  property  or  objectionable  to 
the  tenants,  or  that  defendants  were  noti- 
fied, released  from  the  contract,  or  aaked  to 
remove.  On  the  contrary,  the  premises  were 
rented  for  the  year,  and  plaintiff  has  al- 
ready accepted  from  defendants  rent  for  Oc- 
tober. About  September  10,  1895,  several 
months  after  the  business  had  been  begun, 
L  Silver,  as  said  agent,  tried  to  Induce  de- 
fendants to  rent  the  adjoining  store,  for  the 
purpose  of  putting  In  more  machinery  and 
enlarging  their  business.  Xbe  noise  from 
laundry  is  Insufflcient  to  annoy  or  disturb 
the  other  tenants,  and  is  as  Inconsiderable 
as  poesibie  for  the  conduct  of  said  laundry 
business,  and  certainly  less  than  that  of  a 
passing  street  car.  The  character  of  the 
fuel  used  Is  not  uuch  as  to  create  a  dense 
smoke,  that  defaces  the  property  and  In- 
jures the  furnishings,  etc.,  of  the  residen- 
ces. The  fuel  used  Is  the  very  beet  steam 
coal  Neither  the  smokestack  nor  other  ma- 
chinery of  the  laundry  are  badly  construct- 
ed or  arranged,  nor  do  they  threaten  the 
building  with  destruction  by  fire.  On  the 
contrary,  the  boiler  and  smokestack  (an  at- 
tachment to  the  boiler)  are  placed  In  the 
yard,  30  feet  from  the  building.  The  smoke- 
stack Is  40  feet  high,  and  Its  top  Is  at  least 
5  feet  higher  than  the  roof  of  that  side  of 
the  building.  At  the  top  of  the  smokestack 
Is  a  spark  arrester,  recommended  to  de- 
fendants by  the  Are  wardens  of  the  city,  and 
guarantied  by  the  makers  to  prevent  every 
live  sparic  from  passing  through.  There  Is 
no  fire  In  the  building  used  In  connection 
with  the  operation  of  the  laundry.  Ail 
steam  comes  from  the  boiler  In  the  yard. 
The  smokestack  and  all  the  steam  piping 
and  filling  were  manufactured  and  put  up  by 
Lombard  &  Co.,  in  the  best  and  most  ap- 
proved manner.  The  laundry  machinery 
was  manufactured  by  makers  of  the  highest 
standing,  la  in  the  best  condition,  and  of 
the  best  oonatrucUon.   It  was  put  In  the 


■tore  an  expert  in  laundry  machinery, 
sent  for  the  purpose  by  the  manufacturers, 
and  who  has  had  10  yean'  experience  In 
putting  up  anch  machinery.  He  remained 
a  month  and  a  half  for  the  purpose  of  test- 
ing the  operation  of  the  machinery,  and  of 
deciding  whether  it  had  been  i»roperly  pla- 
ced. He  pronounced  its  operation  and  pla- 
cing perfect.  Defendants  have  In  charge  of 
the  operation  of  the  laundry  a  man  who- 
has  had  12  years'  experience  In  such  busi- 
ness, and  under  his  supervision  the  busi- 
ness Is  conducted  In  a  manner  to  cause  the 
least  possible  annoyance,  and  no  risk  at  all. 
The  business  has  been  Inspected  by  the  fire 
wardens  of  the  city,  and  is  satisfactory  to 
them.  The  laundry  Is  not,  nor  will  it  be- 
come, a  nnlsance  oi  a  menace.  At  a  cost 
of  about  9350,  the  machinery  was  placed  In 
the  store,  with  the  knowledge  of  said  agent 
of  plaintiff,  who  was  present  a  large  part 
of  the  time,  making  suggestions,  and  to  a 
large  extent  supervising  the  work.  The  on- 
ly defacing  done  was  the  cutting  of  the  cell- 
ing in  two  places,  to  make  openings  for  pul- 
leys, and  the  flooring  in  a  few  places,  to 
let  water  and  sewage  pipes  through.  This 
was  done  with  the  consent  of  said  agent, 
and  waa  absolutely  necessary.  At  great 
cost,  pipes  were  laid,  and  a  building  con- 
structed to  cover  the  boiler,  with  an  iron 
roof  for  protection  against  fire.  To  remove 
the  machinery  and  plant  would  require  the 
expenditure  of  about  $300,  and  to  place  It 
in  another  building  an  equal  amount  To 
obtain  another  suitable  place  now,  after  the 
close  of  the  renting  season,  would  be  dif- 
ficult. If  not  Impossible;  and  defendants'  re- 
moval would,  from  loss  of  time  and  profits, 
together  with  the  above  expenses,  entail  up- 
on them  a  loss  of  about  $1,000.  All  of  these 
Improvements  being  made,  and  these  large 
sums  expended,  with  the  knowledge,  con- 
sent, and  approval  of  plaintiff,  and  upon 
the  faith  that  defendants  should  continue 
the  business  for  the  rented  term,  with  the 
privilege  of  renewal,  estop  plaintiff  from 
claiming  that  the  business  should  be  dis- 
continued, or  that  it  is  a  nuisance^  The  op- 
eration of  the  laundry  does  not  injure  or 
deface  the  property  by  weakening  the  tim- 
bers, nor  by  destroying  the  plastering,  nor 
by  defacing  the  painting;  nor  does  It  keep 
the  foundations  constantly  wet,  to  the  In- 
jury of  the  structure;  nor  does  it  tend  to 
the  impairment  of  the  healthfulness  of  the 
same. 

Upon  the  hearing  for  temporary  injunction 
the  evidence  was  voluminous,  and  seems  di- 
rectly confiicting.  The  injunction  was  re- 
fused, and  to  this  ruling  plaintiff  excepted. 

F.  W.  Capers  and  S.  Dutcher,  for  i>lalntlfl 
in  error.  Hamlltm  Phlnl«y,  for  defendants 
in  error. 

PER  OUBIAM.   Judgment  aflizmed. 
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(87  Gr.  411) 

WHITE  T.  SINGER  MANUP'G  CO. 
(Supreme  Court  of  Qeor^a.    Feb.  7,  1896.) 

NsW  TbIAL— DlBCBKTION  OF  COQKT. 

This  case  falls  within  the  established  rule 
relating  to  the  graiiting  of  a  first  new  trial,  and 
tbenilure  the  juOKuwut  excepted  to  will  not  be 
disturbed. 
(STllabna  by  the  Court) 

Btior  from  raperlor  conr^  Dekalb  county; 
B.  H.  Clark,  Jud«e. 

AetioD  by  the  Singer  Manufactnrtng  Com- 
pany against  Carrie  White.  There  was  a 
verdict  for  defendant,  and  an  order  grant- 
ing a  new  trial,  and  defendant  brings  ernnr. 

Afflrmotl, 

The  following  is  the  official  report: 
Tb6  Singer  Manufacturing  Company  sued 
Oartle  White  bi  ball  trover,  in  the  magistiate's 
court,  to  recover  a  Singer  sewing  machine, 
with  apparatus  bel(mglng  thereto.  Defend- 
ant pleaded  the  general  Issue.  Further,  that 
she  was  a  mlnw  when  she  bargained  for  and 
gat  the  maclUne,  and  that  she  has  paid  for 
tiie  machine  935,  which  la  more  than  It  coat 
or  was  ever  worth,  and  she  has  more  than 
paid  Its  fuU  value;  and  she  prayed  for 
Judgment  restoring  the  machine  to  her.  Fur- 
ther, that  If  It  should  appear  that  she  has 
not  a  perfect  legal  or  equiuble  right  and  ti- 
tle to  the  machine  by  reastm  of  said  pay- 
ments, then  that  the  money  she  has  paid  on 
the  machine,  $36,  be  refunded  to  her,  and 
she  asks  judgment  for  the  same,  with  Inter- 
est Further,  that  if  plalntlfl  is  a  corpora- 
ti<Hi  at  all.  It  Is  not  domiciled  in  Oeorg^,  but 
in  New  York.  There  was  a  verdict  for  the 
defoidant.  and  plaintiff's  motion  for  a  new 
trial  was  granted,  to  which  ruling  the  de- 
fendant excepted.  The  motion  was  upon  the 
grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.  Further,  because  ths 
court  erred  in  not  striking  all  the  plea  that 
followed  the  general  Issue,  on  moUon  of  plain- 
tiff's attorney.  Also  because  the  court  erred 
in  not  ruling  out  the  following  parts  of  de- 
fendant's interrogatories,  wb^  objected  to 
by  plaintiff's  attorney:  'That  she  paid  three 
dollars  per  month,  but  does  not  think  It  was 
worth  more  than  half  that  amonat  for  rent." 
"Would  not  have  botight  the  machine  at  all 
but  for  the  fair  promises  of  the  agent  who 
sold  It  The  agent  took  advantage  of  wit- 
ness* age  and  inexperience  In  selling  her  the 
machine."  It  was  not  stated  in  this  ground 
what  objection  was  made  to  this  evidence. 
Further,  because  the  Jury  found  contrary  to 
the  following  charge:  "If  you  believe  that 
the  defendant  was  living  In  Atlanta,  and 
away  from  her  family,  and  working  for  her- 
self, and  receiving  the  pay  for  her  work, 
and  was  engaged  in  the  business  of  sewing, 
then,  although  she  may  have  been  a  min<H' 
at  the  time  of  the  contract  the  machine  wa^ 
necessary  for  her  business,  and  she  would  be 
bound  by  her  contract  and  you  should  find 
for  the  plaintiff;  but  If  you  do  not  so  believe 
ypn  should  find  for  defendant"    In  addition 


to  asslgnix^  as  erm  the  granting  of  a  new 
trial,  defendant  excepted  further  on  the 
ground  that  the  court  erred  in  admitting  a 
contract  dftlmed  to  be  made  by  defendant 
with  plaintiff  as  to  the  machine,  which  was 
objected  to  by  defendant  unless  plaintiff 
showed  It  was  duly  chartered  or  Incorporat- 
ed; the  Judge  holding  that  defendant  waa 
bound  by  her  admlsriona  in  the  contract  aa 
to  the  existence  of  the  corjuration,  thoogh 
she  may  have  been  a  minor  at  the  time  'of 
its  execution,  for  the  reasons  stated  In  the 
charge  of  the  court  above  set  forth.  The 
contract  In  qurahon  expressly  admitted  the 
corporate  existence  of  plaintiff  for  all  pur- 
poses. Defendant  offered  to  show  by  Joseph 
nnilto  (who  had  testified  that  he  worked  tor 
pbiintiff  Id  1802,  the  contract  being  dated 
September  18,  1800)  that  while  he  worked 
for  plaintiff  the  managing  -agent  thereof  In 
Atlanta  told  him  that  such  machines  as  the 
one  defendant  got  did  not  cost  over 
This  evidence  the  court  excluded,  to  wnich 
ruling  also  defendant  excepted.  The  court 
ruled  that  the  plea  of  defendant  asking  that 
she  be  paid  back  the  money  she  bad  paid  to- 
wards purchasing  Ihe  machine,  to  wit  $35, 
less  the  value  or  hire  thereof,  eouid  not  be 
allowed.  The  court  then  charged  the  Jury 
as  set  out  hereinbefore,  to  which  also  de- 
fendant excepted,  and  she  further  excepted 
to  the  ruling  disallowing  her  plea  as  aoove 
stated. 

J.  N.  Glenn  and  A.  a  McCalla,  for  plaln- 
tlfl in  error.  Gea  W.  deaton,  for  defend- 
ant in  error. 

PES  OUBIAM.  Judgment  affirmed. 


(N  Oa.  IH) 

BRANSON  T.  8TATB. 
(Supreme  Court  of  <}eorgla.    March  18,  180a) 

liOST   ISDICTHCNT  —  ESTABLISBMENT   OF   CoFT — 

Ckihival  Law— Aocomplics— Cokhobobation. 
1.  Where  a  paper  has  been,  hj  ft  proper  or- 
der of  court  establLshed  as  a  copy  of  a  liMt  in- 
dictment or  presertment  the  cop7.  until  such 
order  has  been  set  aside,  stands  in  lieu  of  the 
orieinaL  If  such  order  Is  not  revoknl,  the  mere 
finding  of  a  paper  pnrportliw  to  be  the  lost  orig- 
inal cannot  in  any  manner  affect  the  legal  slatns 
of  the  case. 

2. 1'he  testimony  of  a  witness  for  the  state 
who  swears  that  he  and  the  accnspd  on  trial 
Jointly  committed  a  tnlademnnor  cannot  be  cor- 
rul>orated  by  evidence  showing  that  the  witness 
bad  preTiously  beaded  gttUty  to  this  identical 
offense. 

(Syllabus  by  the  Court) 

Error  from  superior  coar^  Bartow  ctninty; 

T.  W.  Milner,  Judge. 

Isaac  Branson  was  convicted  ot  larceny, 
and  brings  error/  Reversed. 

The  followtnig  la  the  official  report; 

Branson  was  tried  in  the  city  court  of  Bar- 
tow county  upon  an  established  copy  of  a 
presentment  alleged  to  have  been  found  by 
the  grand  Jury  of  Bartow  county  against  him 
and  <Hie  Luther  Anderson,  charging  them 
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with  larceny  tnm  the  house  on  OctotMV  1* 
1S9&,  Ux  stealing  from  the  chicken  house  of 
Dee  Heard  two  black  chicken  hens,  one  gray 
chicken  hen,  one  black  and  gray  chicken  hen, 
and  one  white  and  black  speckled  chicken 
hen,  the  property  of  Clely  Heard.  Branson 
was  found  guilty,  and  moved  for  a  new  trial, 
and,  his  motion  being  overroled,  took  the  case 
by  certiorari  to  the  superior  court,  where  the 
certioi'arl  was  orermled,  and  to  this  ruling 
he  excepts.  The.  motion  was  upon  tlie  gen- 
eral grounds  that  the  yerdict  was  contrary  to 
law,  evidence,  etc  Also,  because  the  court 
erred  in  allowing  the  solicitor  general  to  read 
In  evidence,  over  the  objection  of  defendant, 
the  plea  ot  guilty  of  Luther  Anderson,  and 
the  sentence  of  the  court  against  Luther  An- 
derson, the  objection  being  that  the  evidence 
was  irrelevant  As  to  this  ground  the  judge 
of  the  dty  court  states:  "This  was  offered 
and  admitted  solely  on  the  credibility  of  Ln- 
ti.er  Andenfon,  and  the  court  so  ciiarged  the 
jury,  instructing  them  to  consider  It  only  on 
th.it  point,  and  that  It  was  no  evidence  of 
Branson's  guilt."  Further,  because  the  ver^ 
diet  was  rendered  on  an  established  copy, 
the  original  being  alleged  to  be  lost,  and  the 
description  ctf  the  property  alleged  to  be 
stcden,  as  set  ont  In  the  established  copy,  and 
as  sworn  to  by  the  prosecutor,  Dee  Heard,  Is 
not  the  same  description,  as  to  two  clilcken 
hens,  tui  st;t  out  in  the  original  Indictment, 
which  has  been  found,  and  Is  to  the  court 
shown,  ano.  this  fact  shows  that  the  evidence 
of  Dee  Heard,  as  delivered,  did  not  support 
tlhi  dtssi^IptioB  of  the  property  alleged  to  be 
Btoleo.  as  movant  Insists;  and  because  the 
efitablisaed  copy  was  established  as  a  present- 
ment, whlie  the  original  is  In  fact  an  indict- 
ment with  Dee  Heard  as  prosecutor.  The  de- 
scription of  the  proi>erty  alleged  to  have  been 
stolen  In  the  "copy  presentment"  has  been 
set  ont  above.  In  the  original  Indictment 
the  property  was  described  as  "two  black 
chicken  bens,  one  gray  chicken  hen,  one  yel- 
low chicken  hen,  and  one  wtilte  chicken  hen." 
It  appears  from  the  record  ttiat  Dee  Heard 
teetlOed  that  the  property  stolen  consisted 
of  two  black  hens,  one  gray-necked  and  black- 
bodied  hen,  one  gray  hen,  and  one  white  and 
black  speckled  ben,  and  ttiat  this  was  cor- 
rect, to  the  best  of  bis  recollection.  The  or- 
der establishing  the  ct^y  was  as  follows: 
"Oa  motion  of  the  Sol.  Gen'l,  It  is  ordered  by 
the  court  that  the  within  be  and  is  establish- 
ed In  lieu  of  the  lost  original  indictment" 

J.  B.  Conyera  and  Konta  A  Coujen,  for 
plalntUC  Id  error.  A.  W.  Fite,  8oL  Qen.,  and 
A.  S.  Johnson,  for  the  State. 

PBIB  CDBIAM.   Jodgmeat  tereraed. 

(IS  Ga.  O.) 

CHANDLBR  v.  ORB. 
(Supreme  Comt  of  .Georgia.    Mardi  16,  1896.) 
Appsalp—Rstibw— Weight  or  BriDBitCB. 
This  case  Involving  only  the  loeatioD  of  a 
disputed  boundary  line  between  coterminoDS  pro- 


prietors of  lands,  who  claimed  under  a  eannnon 
Bonrce  of  title,  and  depending  enttrply  n^n  gnea- 
tiona  of  fact  peculiarly  for  determlna^ioD  by  a 
jnry,  and  the  evidc nee  beinit  volominons  and  con- 
□ictinff,  thia  court  cannot  ondertafce  to  say  that 
the  trial  Judge  abused  hia  discretion  in  refuaing 
to  set  ande  a  second  verdict  in  favor  of  the 
plaintiff. 
(SyllabDS  br  the  OooitJ 

Error  from  superior  conr^  Chatham  omditr; 

R.  Failigant,  Judge. 

Action  between  Alice  Chandler  against  Jane 
Orr.  From  the  Judgment  rendered,  the  foi^ 
mer  brings  error.  Affirmed. 

Isaac  Bedtet  and  Lester  ft  Rareiid,  for 
plalnttft  In  errw.  HcA^^  ft  Ia  Boche^  fbr 
defendant  In  error. 

PEE  CURIAM.   Judgment  sfflrmM 


(M  Oa.  m 

DATS  T.  DOTIiB. 
(Snpmne  Court  of  Georgia.    Mardi  16,  1896.) 
LuiDLoaD  AXD  Tbs(i.ni^Btioiiov— Wmai 

COXBTITOTBS, 

1.  When  this  case  was  here  at  the  March 
term,  1894  (20  8.  E.  133.  94  Ga.  633).  this  court, 
wtthont  anderaking  to  determine  whether  or 
not  the  plaintiff  could  recover  at  all,  merely  de- 
cided that  in  no  event  was  he  entitled,  under  the 
evidence,  :o  a  verdict  for  $750. 

2.  Wheie  a  tenant  volnotarily  vacates  the 
rented  premises  at  the  request  of  the  landlord* 
to  enalue  the  Utter  to  make  repairs,  and,  npon 
the  completion  of  the  proposed  repaira,  sach 
landlord  otters  to  permit  the  tenant  to  reenter, 
which  offer  is  declined  by  the  tenant  except  up* 
on  certain  conditluua,  to  which  the  laqdloril  was 
not  bound  to  aaseDt  an  action  against  the  land- 
lord for  an  alleged  unlawful  ezcluaion  of  the 
tenant  from  the  iHvmlaea  cannot  be  maintained. 

(SyllabQS  by  the  Court; 

Error  from  city  court  at  SaTsnnali;  A.  H. 

HacDoneil,  Judge. 

Trespass  by  Paul  Days  against  li.  J. 
Doyle.  There  was  a  judgment  for  defend- 
ant,, and  plaintiff  brings  error.  Affirmed. 

Wm.  D.  Hard«  and  U.  H.  McLawa,  for 
plaintiff  In  error.   Denmark  ft  Adam%  for 

defendant  In  error. 

PER  CURIAM.  Judgment  afflrmed. 

(N  Oo.  O) 

ELBCTRIO  RT.  GO.  OF  SAVANNAH  t. 
O'CONNOR. 

(Supreme  Court  of  Georgia.    Mardi  16,  18860 
NsoLioiuiCB— SurriciisoT  or  EviDSHoa, 
There  being  no  error  of  law,  and  the  evi- 
dence for  the  plaintiff,  though  decidedly  in  con- 
flict with  that  introduced  for  the  defendant  b^ 
ing  'suffideot  to  warrant  a  finding  that  the  de- 
fendant waa  guilty  of  negligence,  and  that  the 
plaintiff  could  ooC  by  the  exercise  of  ordinary 
care,  iiave  avoided  the  injuries  he  anstained  in 
consequence  thereof,  there  was  no  abase  of  dla* 
cretion  in  denying  a  new  triai. 
(Syllabus  bj  the  Court) 

Brror  from  dty  court  aC  BaTsnnali;  A. 
IfacDon^  Judgb 
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Action  b7  William  O'Connor  against  the 
Electric  Railway  Company  of  Sarannali. 
Tliere  was  a  Judgment  for  plaintU^  and  de- 
fendant brings  error.  Affirmed. 
Tbe  following  Is  the  oflldal  report: 
The  declaration  alleged  that  about  8  o'clock 
on  the  morning  of  April  28,  1802,  the  plaintiff 
was  driving  a  horse  hitched  to  a  wagon  going 
northward  oo  West  Broad  street  in  Savannaii. 
near  the  comer  of  that  street  and  Stewart 
street;  that  the  servants  of  the  defendant  in 
charge  of  Its  street  car  ran  the  same  In  such 
a  Diligent  and  Improper  manner  that  It 
struck  plaintiff's  wagon,  threw  him  Into  the 
street,  and  seriously  injured  him;  and  ttiat  he 
was  in  no  fault  His  own  testimony  tended 
to  show  that  at  the  time  and  place  alleged  he 
was  driving  his  wagon  on  the  left  side  of  the 
street.  There  was  a  space  along  the  track, 
about  six  feet  wide,  which  he  was  afraid  to 
go  into,  so  he  looked  up  Roberts  street  (which 
came  Into  West  Broad  about  40  yards  from 
Stewart  street),  and  saw  no  car.  After  he 
got  up  a  little  way  a  boy  called  to  him  to  look 
out,  and  he  turned  Into  that  space.  The  car 
was  going  so  fast  it  scared  bis  mare,  and 
when  It  came  along,  and  the  hind  wheels  of 
his  wagon  were  touched  by  it,  the  mare  Jump* 
ed,  and  threw  him  over.  He  fell  tmck  on  the 
wheel  of  the  wagon.  After  he  looked  down 
Roberts  street  he  was  going  in  the  wagon 
track  which  he  always  traveled;  was  driving 
carefully,  as  he  had  done  in  Savannah  for  30 
years.  He  was  70  or  more  years  old.  The 
wagon  track  was  straight  ontU  be  came  to 
Kelffier'a  door,  Keiffer's  store  being  at  the 
comer  of  West  Broad  and  Stewart  streets. 
He  was  OD  the  wagon  track,  as  he  never 
touched  the  railroad  under  any  circumstances. 
When  told  to  look  oat,  be  was  about  at  Keif- 
fer's door.  Freight  was  piled  there.  He 
drove  up  there  to  escape.  He  tried  to  get  out 
of  the  way.  There  was  no  other  way  to  go 
to  save  himself.  He  did  not  hear  a  gong; 
beard  nothing.  The  car  came  round  the  cor- 
ner, and  was  coming  with  all  kind  of  force. 
He  did  all  he  could  to  get  out  of  the  way.  He 
was  a  good  way  from  the  sidewalk  until  he 
got  to  Keiffer's  comer.  A  mall  box  is  there. 
The  way  Is  rally  six  feet  wide;  and  then  Is 
a  great  hole.  He  drove  up  on  the  sidewalk 
as  high  as  he  could  to  Keiffer's  door.  He  had 
the  mare  safely  up,  and  the  car  came  and  bit 
the  hind  wheel.  The  car  bad  passed  when  ne 
felL  But  for  that  he  would  have  been  under 
it  When  the  boy  called  to  him  be  looked 
out  The  car  was  reiy  convenient  to  hlio. 
and  he  turned  Into  the  sidewalk  because.  If 
It  bad  caught  blm  betwerai  the  sidewalk  and 
that  hole  in  the  ground  -It  would  have  killed 
him.  He  kept  the  wsgoa.  as  straight  as  be 
could  after  he  turned  it  If  he  bad  kept 
straight  In  the  wagon  track,  the  car  would 
have  struck  tbe  wagon,  and  thrown  him 
against  the  poles.  He  moved  as  Cast  as  he 
could  on  the  sidewalk.   He  had  to  stand 


where  he  was.  Could  get  no  further  becanse 
of  the  freight  on  the  sidewalk.  He  had  the 
fore  part  of  the  wagon  on  the  sidewalk,  and 
tbe  car  coming  along,  making  such  a  racket, 
made  the  mare  leap,  and  It  struck  the  rear 
wheel,  and  made  him  be  knocked  out  He 
Introduced  two  witnesses  whose  testimony 
tended  to  corroborate  blm  materially,  and  to 
show  that  the  gong  of  the  car  was  not  sound- 
ed after  it  turned  Into  West  Broad  street,  and 
that  no  apparent  eCTort  was  made  to  sti^  It, 
or  even  to  slacken  Its  speed.  The  plaintiff 
was  in  bed  for  a  week  or  10  days  after  the 
accident  and  In  tbe  house  for  quite  a  length  of 
time.  He  suffered  a  great  deal  of  pain,  and 
cannot  do  any  manual  work.  His  physician's 
bill  and  other  expenses  of  sickness  amounted 
to  over  $200.  The  testimony  for  defendant 
tended  to  show  that  the  motorman  of  the  car 
was  ringing  the  gong  when  it  came  Into 
West  Broad  street  and  continued  to  ring  It 
so  that  plaintiff  would  not  cross  blm,  and 
would  not  get  too  close.  He  had  the  current 
off  and  the  brakes  on.  The  front  of  the  car 
never  struck  the  wagon.  Tbe  rim  of  the 
wheel  scratched  the  side  of  the  car.  It  could 
not  possibly  have  struck  the  hub  of  the  wheel. 
If  plaintiff  bad  kept  where  he  was,  the  car 
could  not  have  struck  him.  After  the  front 
of  It  passed  him,  there  was  no  reason  why 
the  rest  of  It  shotild  not  have  passed,  unless 
he  came  back;  and  the  front  did  pass.  Just 
before  tbe  car  reached  the  wagon,  the  motor- 
man  called  to  tbe  plaintiff  to  keep  him  from 
trying  to  cross  tbe  track,  whereupon  he  turned 
his  wagon  round  to  drive  on  the  stdewalk.  and 
tbe  rear  of  the  wagon  or  the  rim  struck  the 
side  of  tbe  car.  It  was  not  moving  fast  and 
stopped  not  over  a  car  l«igth  from  the  place 
of  tbe  collision.  That  Is  a  dangerous  place  if 
a  man  docs  not  keep  out  of  the  way.  The 
track  was  located  under  the  direction  of  tbe 
city  authorities.  Tbe  motorman  had  the  repo- 
tatltm  of  being  unusually  careful  as  to  ring- 
ing the  gong,  checking  speed,  etc  The  Jury 
found  for  the  plaintiff  ¥l,fi00.  Defendant 
moved  for  a  new  trial  on  the  grounds  that  the 
verdict  was  contrary  to  law  and  evidence,  and 
that  nothing  In  tbe  pleadings  put  d^endant  on 
notice  that  the  contention  of  plaintiff  would 
be  that  there  was  not  room  for  the  car  and 
vehicle  at  the  place  where  they  came  In 
contact;  whereas  subsequent  measurements 
(which  defendant  had  no  opportunity  to  make 
at  tbe  time,  the  trial  lasting  but  a  few  hours) 
show  that  there  was  room  for  both.  This  lat- 
ter ground  is  supported  by  the  affidavit  of  the 
president  of  the  defendant  company,  to  which 
affidavit  is  attached  a  plat  of  the  premises, 
showing  measinements,  etc. 

Charlton,  MackaU  &  Anderson,  for  plaintiff 
in  error.  O'Connor  &  O'Byme,  for  defendant 
In  enror. 

FEB  OUBIAH.   JodgmMit  sfflnntrt. 
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(M  Qr.  US) 

PHIPPS  T.  STATE. 
(Supreme  Court  of  Georgia.    March  23,  1886.) 
Cbihikal  Law  — AccoMPLioi  —  Cobbobor&tiov. 

The  eridence  In  this  case  failed  to  meet 
the  requirements  of  the  established  role  that. 
In  order  to  convict  one  of  a  felohy  upon  the  tes- 
timony of  en  accomplice,  that  tefltimony  must  be 
corroborated  by  other  evidence  connectidg  the 
accQsed  with  the  r^rtietration  of  the  crime;  and, 
eonsequentljr,  it  waa  «Tor  to  deny  a  new  trial. 
(SyilabQS  by  the  CoorL) 

Brror  from  superior  oonr^  OatooBa  -connty; 
T.  W.  Mllner,  Judge. 

James  PUppa  waa  coDTlcted  of  a  ftitmy, 
and  briujEB  error.  Reversed. 

W.  H.  Payne,  for  plaintiff  in  error.  A.  W. 
rite,  SoL  Qen.,  and  A.  8.  Jotuwon,  for  tbe 
State. 

■  PSB  OUBIAM.   Judgment  reversed. 


(N  Oa.  tt) 

COOPER  V.  BRANCH. 
{Supreme  Court  of  Georgia.    March  23,  1890.) 
Nbw  Tkiai. 

Thia  case  having  been  tried  sabstantlally 

in  accordance  with  tbe  princiDles  aunounced 
when  it  was  befort,  this  court  at  tne  March  term, 
1889  (9  S.  B.  1130,  82  Ga.  612).  there  was  no 
abuse  of  dlseretloa  in  refusing  to  grant  a  new 
trialt'  there  beina  soffident  evidence  to  sortain 
the  verdict,  which  was  reasonable  in  amoant 
and  no  error  of  law  having  been  committed  by 
tbe  trial  Judge  In  excluding  evidence,  in  char* 
ging  the  ivrr,  or  In  refnaing  to  duige  as  re- 
quested. 
(Syllabus  by  the  CoorL) 

Error  from  superior  court,  Chathaio  connty; 
B.  ralllgant,  Judge.  > 

Action  between  William  G.  Cooper  and  H. 
M.  Branch,  administrator.  From  the  Judg- 
noit,  Cooper  brings  errw.  Affirmed. 

DenmaA  &  Adams,  for  plalntifC  in  error. 
Mercer  dc  Mercer,  for  dtf endant  In  wroi^ 

PBB  OUBIAM.  Judgmoit  aiBrmed. 


QUNN  V.  WOOD. 
(Siqiresne  Court  of  Georgia,    tlarch  23,  1886.) 
'AmAif— BaviBw — Bill  or  ElxcBprioirs. 

-  A  bill  of  ezcn>tion8,  which  merely  allecea 
tiiat  tlie  d^endant  in  certiorari  "moved  to  dis- 
miss the  petition  for  certiorari  upon  certain 
grounds,  which  the  court  granted,"  and  that  "the 
court  erred  in  dismiasiug  aaid  certiorari,"  with- 
out specifying  what  were  tbe  grounds  upon 
which  tbe  motion  to  dismiss  was  based,  presents 
no  qaestion  upon  which  the  suprone  court  can 
Intdligently  pass. 
(Syllabus  by  th*>  Court.) 

Error  from  supfflrlor  court.  Bibb  county;  J. 
L.  Hardeman,  Judge. 

Action  by  X.  J.  Wood  against  N.  M.  Gonn. 
Verdict  for  plaintiff.  From  a  judgment  of 


the  superior  court  dismissing  a  petition  for 
certiorari,  defendant  brings  error.  Affirmed. 

M.  O.  Bayne.  for  xdalntlff  In  error.  Grace 
ft  Jonea,  fOr  defendant  In  wrw. 

FEB  OUBIAM.  Judgment  affirmed. 


(»  Ga.  TO) 
QUNN  V.  WOOD  (two  cases). 
(Supreme  Court  of  Georgia.    Blarch  23,  1886.) 
Jdsiios  or  TBS  FsACs  —  PowBB  to  Qbaht  Kov- 

BOIT— APPBAI. 

1.  Where  a  case  on  trial  in  a  justice's  court 
resulted  In  a  verdict  for  the  plaintiff,  and  the 
only  error  assigned  in  tbe  defendant's  petition 
for  certiorari,  so  far  as  verified  by  the  magis- 
trate's answer,  was  the  refusal  of  the  latter  to 
grant  s  nonsuit,  the  superior  court  did  not  err 
m  ovemiliog  or  dismissing  the  certiorari. 

2.  Where  i  cajs  is  on  trial  before  a  joir  In 
a  magistrate's  court,  tbe  presiding  justice  has 
no  power  to  grant  a  nonsuit  (Favors  v.  Jobnson, 
4  S.  E.  925,  79  Ga.  553).  and  eoDseqnently  a 
refusal  by  him  to  do  so  was  right. 

(Syllabua  by  the  Court) 

■  Error  from  superior  court,  Kbb  county; 
J.  Ik  Hardeman,  Judge. 

Actions  by  Borneo  Wood  and  J.  H.  Wood 
against  N.  M.  Gnnn  in  a  Xxuttic^B  court 
Verdict  ft>r  plalntifb,  and  defendant  brmght 
certiorari.  From  an  order  dismlsalng  tht 
certiorari,  defendant  brings  error.  Affinned 

M.  G.  Bayne,  for  plaintiff  lo  error.  Qraoi 
&  Jones,  for  defendants  in  error. 

PER  CURIAM.  Judgment  afOrmed  U. 
both  cases. 

(M  Ga.  n) 

FOLLBNDORB  T.  FOLLBNDOBE.  . 
(Supreme  Court  of  Georgia.    March  23.  1896.) 
Sar-Orr  —  DsxiiiDs  Bx  Cohtraotd  axd  Bx  Da. 

LICTO— EViDBNOB  OF  IttSOLVSHOT. 

1.  Though  the  defendant  in  an  action  ex 
delicto  brought  in  a  justice's  court  may  plead  as 
a  set-off  a  demand  against  the  plaintiff  arising 
ex  contractu,  where  the  latter  Is  Insolvent,  and 
unable  to  respond,  and  tbe  collection  of  the  de- 
fendant's claim  would  otherwise  be  hazarded, 
yet.  if  the  alleged  insolvency  Is  not  proved,  the 
plaintiff,  upon  making  out  his  case,  is  entitled  to 
recover,  although  he  may  admit  the  correctness 
and  justness  of  the  defendant's  counterclaim. 
This  follows  from  the  general  rule  that  a  claim 
arising  ex  contractu  cannot  be  set  off  a^iost  a 
claim  arising  ex  delicto,  except  for  special  eqol' 
table  reasons,  which  most  be  made  to  appear. 

2.  In  the  fvesent  case  there  was  no  evidence 
of  the  insolvency  of  the  plaintiff,  and  therefore 
the  court  did  not  err  in  overruling  the  certiorari. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Btbb  county; 
J.  L.  Hardeman,  Judge. 

Action  by  T.  A.  FoUendore,  in  trover, 
against  Emily  FoUendore.  Judgmoit  for 
plaintiff,  and  defendant  brought  certiorari. 
From  an  order  dismissing  tbe  certiorari,  de- 
fendant brings  error.  Affirmed. 

The  following  Is  tbe  official  report: 

Defendant  pleaded  a  set-off,  alleging  that 
plaintiff  was  indebted  to  her  upon  two  pmn- 
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IsBory  notes  for  fl4  and  (IS,  respectlTely,  be- 
sides Interest;  tbat  plaintiff  was  utterly  In- 
solTent,  and  unable  to  respond  to  any  Jadg- 
ment  which  might  be  obtained  against  him; 
and,  if  he  were  given  Judgment  against  de- 
fendant, her  claim  would  be  hazarded.  Plain- 
tiff teetlfied  that  he  bad  placed  In  defendant's 
smokehoHse  three  sides  of  meat,  to  be  smiled, 
the  ralne  of  which  was  $15,  and  that  he  had 
never  received  the  meat  from  her,  though 
demanding  the  same  often.  On  cross-exam- 
ination he  testified  tbat  the  notes  set  out  in 
her  plea  were  Just  and  unpaid.  These  notes 
were  introduced  in  evidence.  The  jury  found 
for  the  plaintiff  150  pounds  of  meat  or  915. 
By  petition  for  certloiarl  defendant  alleged 
tbat  "said  Judgment  was  against  the  law  and 
facts  of  the  case,  and  without  evidence  to 
support  It"  The  certiorari  was  dismlased, 
and  defendant  excepted. 

Wimberiy  &  Felder,  for  plaintiff  in  oior. 
J.  H.  Blount,      tor  defendant  In  enoE. 

FEB  OUBIAM.   Judgment  afflrmwl. 


(N  Oa.  7» 

JARBATT  et  aL  T.  OOBBBTT  et  al. 
(Supreme  Court  <tf  Oe<»gia.    March  23,  1S86.) 

BbST  JlVD  SSOOKDABT  ETIDBNOI— NOSBDIT. 

1.  There  was  no  error  in  refualn^  to  admit 
parol  evidence  of  the  contents  of  writmgs  where 
the  same  were  nat  accounted  for,  and  no  founda- 
tion for  introducing  the  aecoadaiy  evidence  was 
laid. 

2.  In  Tiew  of  the  pleadings  and  evidence  in 
this  crse,  no  right  of  recovery  was  eatabllshed, 
and  therefore  the  court  i«operly  granted  a  non- 
suit. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
J.  'H.  Hall.  Judge  pro  hac  vice. 

Action  by  Jarratt  &  Todd  against  Walter 
P.  Corbett,  as  marshal  of  the  United  States, 
and  others,  on  his  bond.  Judgment  of  non- 
suit, and  plaintiffs  bring  error.  Affirmed. 

The  following  is  the  official  report: 

The  condition  of  this  bond  Is  that  *^e 
Bald  Walter  P.  Corbett,  by  himself  and  his 
deputies,  shall  faithfully  perform  all  the 
duties  of  the  said  office  of  marshaL"  From 
the  amount  attached  to  the  summons,  It  ap- 
pears tbat  the  plaintiffs'  claim  Is  for  Jury 
and  bailiff  scrip  certificates  of  Corbett,  mar- 
shal, "taken  by  him  through  his  deputies 
for  payment,  and  never  accounted  for,"  viz.: 
Bailiff  scrip,  (93;  witness  scrip,  (19.30;  with 
a  credit  of  (26  cash,— leaving  a  balance  of 
(S5.30.  It  appears  from  the  testimony  of  P.  D. 
Todd,  one  of  plaintiffs,  that  on  December  25, 
1891,  he  started  to  the  courthouse  with  the 
scrip  la  his  pocket,  and  met  W.  H.  Wooten, 
who  said:  "I  have  Just  started  to  your  store 
to  get  the  scrip.  Have  you  got  them?" 
Todd  replied,  "Yes,"  and  Wooten  said:  "If 
yon  will  give  tbem  to  me,  It  will  save  you 
the  trouble  of  going  there,  and  I  will  check 
them  np,  and  send  you  a  check  for  them." 
Todd  landed  Um  the  scrip,  amd  tbat  after- 


noon be  sent  Todd  two  checks,  one  on  the 
bailiff  scrip,  and  one  on  tbe  witness  scrip, 
leaving  a  balance  of  (S5.S0.  Todd  had  pre- 
viously discounted  such  scrip,  and  had  them 
paid;  bad  his  transactions  generally  with 
Wooten,  but  Corbett  signed  the  checks.  Sev- 
eral times  before,  Wooten  bad  come  to  get 
the  scrip,  and  bad  taken  it  away  from  Todd's 
store,  and  Todd  got  his  money  for  it  On 
the  next  day  after  the  conversation  before 
related,  he  went  and  asked  Wooten  why  he 
did  not  give  him  a  check  for  the  whole 
amount  Wooten  replied  that  tbe  scrip  was 
on  a  different  pay  roll,  and  he  would  check 
tbem  up,  and  send  Todd  a  check  as  soon  as 
he  could  straighten  bis  books;  that  he  was 
busy  fixing  to  go  to  Savannah,  and.  If  Todd 
would  wait  a  little  while,  he  would  fix  them 
up,  and  send  Todd  a  check  for  them  In  the 
afternoon.  When  the  scrip  was  given  to 
Wooten,  Todd  took  a  memorandum  of  the 
amount  of  It— that  Is,  the  total  amount  of 
each  kind.— but  did  not  take  the  names  of 
tbe  persons  in  whose  favw  the  scrip  was 
Issued.  He  never  received  anything  further 
from  Wooten,  who  went  to  Savannah,  and 
never  came  back.  He  remained  with  Cor- 
bett but  a  sbort  while  afterwords.  From  the 
testimony  of  Corbett  it  appears  tbat  Wooten 
held  a  commission  as  deputy  marshal  under 
him,  his  duties  being  to  keep  books  and  do 
the  other  work  of  a  clerk  in  the  office.  He 
made  out  checks  about  the  office  transac- 
tions, which  were  delivered  to  Corbett  to  be 
signed,  who  required  the  scrip  to  accompany 
the  check  In  each  and  every  case.  When 
more  than  one  scrip  was  paid  by  one  check, 
as  where  Janatt  &  Todd  had  the  scrip  of 
A.,  B.,  C,  D.,  and  E.,  for  (10  each,  when 
the  same  were  presented,  a  check  was  writ* 
tai  to  Jarrett  &  Todd  or  to  whomever  the 
amount  was  to  be  paid  tOt  and  on  the  stub  of 
the  check  book  were  entered  the  names  of 
each  Individual,  whether  witness  or  Juror. 
It  was  tbe  duty  of  the  deputy  marshal  to 
do  tbat  make  out  the  checloi,  and  make  ths 
entries  on  the  stubs.  It  was  his  business  to 
get  tbe  check  and  scrip  together*  ready  for 
signature  and  approval  when  the  marshal 
came  in.  The  scrip  were*  presented  usually 
in  small  amounts,  from  (5  to  (20.  If  a  man 
discounted  (400  or  (500  worth.  It  would  re- 
quire some  time  for  a  bookkeeper  to  make 
out  appropriate  checks  for  each  one.  It  vras 
usual  for  men  who  discounted  (500  or  (000 
worth  of  them  to  come  and  wait  until  the 
bookkeeper  could  make  them  out  snd  make 
proper  entries,  and  for  the  marshal  to  sign 
them.  Wooten  did  not  have  authority  to  go 
out  of  the  office  and  look  up  scrip  to  pay  It 
It  was  not  the  custom  to  do  It,  that  Corbett 
knew  of.  He  never  knew  of  It  being  done. 
It  was  the  power  of  the  marshal  to  sign 
checks,  but  not  of  the  deputies.  The  scrip 
was  negotiable  by  delivery  after  being  In- 
dorsed, at  the  marshal's  office,  by  a  state- 
ment that  the  witness  or  Juror  had  signed 
the  pay  loU,  and  would  be  paid  the  within 
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amoant  npon  receipt  of  fan  da.  Corbctt  nev- 
er took  scrip  from  parties,  and  kept  it  there 
to  collect  for  them  when  the  money  came 
In,  and  Wooten  bad  no  authority  to  do  that 
Corbect  ha^  received  fnun  the  United  States 
money  with  which  to  pay  all  the  scrip  pay- 
able to  him.  The  statement  that  when  the 
clerk  eertifled  so  many  days'  attendance, 
and  tht;  persoD  entitled  to  so  much,  the  mar* 
sbal  certified  on  the  back  that  be  wonld  pay 
the  bearer  the  amount  stated  within  the  cer- 
tificate, applied  to  witness  and  Jury  scrip. 
The  clerk  had  nothing  to  do  with  the  balllfT 
scrip.  This  latter  was  the  dueblll  of  the 
marshal.  Daring  Corbett's  term  of  office, 
funds  were  sent  blm  to  pay  all  claims  that 
were  in  his  hands,  which  was  done.  He 
paid  all  the  scrip  issued  from  his  ofElce.  both 
bailiff  and  witness.  Todd,  reintroduced,  was 
asked  to  describe  the  scrip  be  delivered  to 
Wooten.  To  this  defendants  objected,  on 
the  ground  that  the  scrip  was  in  writing, 
which  was  the  highest  evidence,  and  there 
was  no  notice  to  produce  and  no  accounting 
for  its  loss.  Todd  testified  that  he  did  not 
know  where  the  scrip  was;  knew  Wooten 
bad  It;  bat  did  not  know  what  he  did  with 
K.  Defendants'  ol^ectlan  was  sustained, 
and  on  their  motion  a  nonsuit  was  granted. 

Smith  &  Jones,  for  phtlntUb  in  error.  Ja& 
A  Thomas,  for  defendants  In  error. 

PBB  OUBIAM.  Judsmmt  aflbrmed. 


(M  0&  82S) 

TJLLMAN  V.  BRUNSWICK  TITLB  OUABr 
ANTY  &  LOAN  CO. 
(Supreme  Court  of  Georgia.    Ang.  12,  1895.) 

COBFOBATIOKS— TSAKkAOTlOH  WITH  BbcBDSHT — 

DiaacTOB  AS  WiTXBSS— Widow's  Sejppobt 
— Fkiokitt  Ovbh  Debts. 

1.  There  is  nothing  in  the  evidence  act  ot 
1889.  or  tbe  amendments  thereto,  which  excludes 
a  directOT  or  otbei  agent  of  a  corporation  from 
testifying  as  a  witneas  in  a  case  to  which  the 
corporatioo  is  a  i>arty,  concerning  transactions 
had  between  sach  director  or  agent  in  bebnlf  of 
the  corporation  and  a  person  since  deceased, 
whose  ezKntor  or  administrator  is  the  other 
party  to  the  case. 

2.  A  willow's  claim  to  a  year's  support  out 
of  the  estate  of  her  deceased  husband  is  as  to 
personal  property  belonging  to  such  estate  sn- 

Grior  to  the  claim  of  a  creditor  for  an  unpaid 
lance  of  purchase  money  due  by  the  deceased 
for  such  property. 

3.  Where  .personal  property  was  pledged  as 
collateral  security  for  the  payment  ot  a  prom- 
issory note,  and  the  pledgor  died,  tbe  legal  title 
to  tbe  property  pledged  was  so  far  vested  in  his 
estate  ss  to  render  such  property  liable  for  tbe 

gymeot  of  the  widow's  year's  support  as  sgainst 
e  claim  of  the  creditor  holding  the  note  secured 
by  the  pledge. 
(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Jo^e. 

Petition  by  Frances  Ullman,  executrix, 
against  tbe  Brunswick  Title  Guaranty  & 
Loan  Company  for  injunction.  There  was  a 
decree  for  defendant,  and  piftfat**  brlnga 
error.  Reversed. 


Crovatt  ft  Whttfleld,  for  plaintiff  In  errw. 
Goodyear,  Kay  ft  Brantley,  for  defendant  in 
eziOT. 

SIMMONS,  ax  1.  The  only  cases  In 
which  persons  are  Incompetent  to  testify  in 
the  courts  of  this  state  as  to  tranaactlonB  or 
communications  with  deceased  persons  are 
those  specified  In  the  act  of  Octolier  29,  1889, 
amendatory  of  section  38M  of  tbe  Code. 
Subsection  c  of  the  act  deals  with  suits  In- 
stituted or  defended  by  a  corporation,  and  de- 
clares that  In  such  cases  "the  opposite  party 
shall  not  be  admitted  to  testify  In  his  own  be- 
half to  transactions  or  communications  sole- 
ly with  a  deceased  or  insane  officer  or  agent 
of  the  corporation,  and  not  also  with  surviv- 
ing and  sane  persons,  officers,  or  agents  of 
said  corporation";  but  no  provision  Is  made 
as  to  cases  In  which  the  suit  lis  between  a 
corporation  and  the  represoitatlve  of  a  par- 
ty who  has  since  died,  and  the  testimony 
sought  to  be  introduced  Is  that  of  an  officer 
or  agent  of  tbe  corporation  as  to  transactions 
or  communlcatl6ns  with  such  deceased  per- 
son. Tb&t  this  statute  is  not  to  be  extended 
by  construction  so  as  to  embrace  cases  not 
strictly  within  its  letter  Is  made  clear  by  the 
act  Itself,  it  being  declared  therein  that 
"there  shall  be  no  other  exceptions  allowed 
under  this  paragraph  by  any  court  [L  e.  ex- 
ceptions to  the  general  rule  of  competency 
laid  down  In  -the  section  amended]  than 
those  herein  set  forth."  See  Woodson  v. 
Jones.  92  Ga.  (t63,  664.  19  S.  B.  60.  The 
court  below  therefore  did  not  err  In  holding 
that  the  witnesses  Kay  and  Oovatt  were  not 
Incompetent  to  testify  as  to  transactions 
with  the  plaintiff's  testator. 

2.  Under  section  2571  of  the  C^e,  "among 
the  necessary  expenses  of  adndnlstration, 
and  to  be  preferred  before  all  other  debts,"  is 
the  provision  for  a  year's  support  for  the 
wife  aud  children  of  tbe  deceased.  That 
this  claim  takes  precedence  of  a  mortgage 
has  been  repeatedly  held  by  this  court  (see 
Lathrop  v.  Brown,  65  Ga.  312;  Ctilly  v. 
Bloomlngdale,  68  Ga.  756);  and  we  do  not 
think  a  pledge  stands  upon  any  better  footing 
In  this  reepect  than  a  mortgage.  The  Code 
declares  that  the  pawnee  has  "a  special  prop- 
erty for  tbe  purposes  of  the  bailment."  but 
"tbe  general  property  in  the  goods  remains 
in  the  pawner."  Section  2142.  This  Is  sim- 
ply declaratory  of  the  common  law,  under 
which  a  pledge  Is  a  lien  upon  property,  but 
not  a  legal  title  to  it.  In  Jones  on  Pledges 
(sections  7,  8)  it  Is  said:  "The  legal  title  to 
property  pledged  remains  In  the  pledgor. 
*  *  *  It  Is  true.  Lord  Coke  said  that  the 
pledgee  has  a  property  in  the  thing  {dedged; 
and  again,  that  be  has  a  property  in  it,  and 
not  a  custody  only.  But  he  Is  understood  to 
mean  by  this  a  special  property,  and  not  a 
property  in  the  general  sense  of  the  word." 
"An  agreement  whereby  certain  certificates 
of  stock  are  delivered  as  collateral  security, 
with  a  stipulation  that  If  tbe  debt  is  not  paid 
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at  maturity  tlie  securities  shall  be  vmAer  tbe 
control  of  tbe  taoldef.  who  1b  authorized  to 
dispose  of  them,  and  apply  the  proceeds  to 
tbe  credit  of  the  maker,  Is  a  pledge  of  tbe 
Block.  *  •  *  The  title  remaliiB  In  the 
pledgor,  with  merely  an  authority  to  the 
pledgee  to  sell  In  case  of  .default**  Eren 
thougb  there  be  a  formal  transfer  of  title  to 
the  stock,  the  transaction  Is  still  a  pledge^ 
and  as  between  the  parties  constitutes  mere- 
ly a  lien  upon  the  property.  Id.  |  9.  Sec- 
tion 2142  of  the  Code,  supra,  it  is  true,  de- 
clares that  "the  death  of  netther  party  Inter- 
feres with  their  respective  interests";  but, 
while  this  preserres  to  the  pledgee  his  In- 
terest Id  the  pledge.  It  does  not  place  htm  up- 
on a  higher  plane  than  any  other  Ilenholder 
as  against  the  claim  for  year's  support  It 
follows  that  under  the  facts  alleged  In  tbe 
petition  tbe  court  erred  in  not  granting  the 
Injunction  prayed  for.   Judgment  rerened. 


018  N.  a  11E4)  , 

STATE  T.  1X)CKLEAR  et  aL 

'  (Si^eme  Court  of  North  Carolina.    March  81, 
1896.) 

HoMioiDs— Instrdctioits. 
la  indictment  for  murder,  where  the  erl- 
dence  shows  that  the  priooner  had  concealed 

tilmBelf  hehiod  a  tree  in  order  to  ahoot  tila  vic- 
tim, and  tbe  trial  judge  iiutructed  that  if  the 
killing  waH  by  lying  in  wait  and  Dbootine  de- 
ceased from  t>ebiDd  a  tree,  and  was  willful,  de- 
liberate, and  premeditated,  it  wae  marder  in  the 
first  degrtK,  the  additional  instructioa  that  there 
was  no  evideace  in  the  case  of  murder  in  the 
second  degree  was  error,  under  Laws  N.  C. 
1^^  c.  8o,  I  3,  providing  that  the  jury  abould 
determine  ic  tb&ir  verdict  whether  tbe  crime 
was  murder  in  th^  first  or  aecoad  degree.  Clark 
and  Montgomery,  JJ.,  dissenting. 

Appeal  from  superior  court  Robeson  coun- 
ty; Hoke.  Judge. 

Wade  Locklear  was  Indicted  for  murder  of 
<Hie  Burdie  Bullard,  and  Patrick  Locklear  and 
O.  W.  Locklear  were  also  Indicted  as  acces- 
sories before  the  fact.  There  was  a  rerdlct  of 
guilty,  and  defendants  appeaL 

E.  K.  Proctor.  Jr.,  Shepherd  ft  Busbee,  and 
French  ft  Norment  for  appellants.  The  At- 
torney General,  tor  the  Stat& 

FURCHES,  J.  The  prisoner  Wade  Lock- 
lear is  indicted  for  the  murder  of  Burdie  Bul- 
lard, and  tbe  prisoners  Patrick  Locklear  and 
G.  W.  Locklear  as  accessories  before  tbe  fact; 
so  the  guilt  of  Wade  must  be  established  be- 
fore Patrick  and  O.  W.  Locklear  can  be  found 
guilty.  The  fact  that  Burdie  BuUard  was 
killed  by  a  gunshot  wound  through  the  head 
was  not  disputed.  But  there  was  no  direct 
testimony  as  to  who  did  It.  uor  as  to  the  dr- 
cumstances  under  which  it  was  done.  It  was 
a  case  of  circumstantial  evidence.  There  was 
a  great  deal  of  evidence  introduced  on  tbe 
trial  to  show  that  the  deceased  was  killed  on 
Friday  evraing.  and  that  on  Sunday  week  be- 
tqn  he  bad  a  fuss  and  s  fight  with  tbe  pris- 
cnen,  and  that  they  had  threatened  to  kill 


him.  There  was  evidence  that  a  man  was 
seen  going  In  the  direcHtm  of  where  the  de- 
ceased was  found  dead,  with  a  gun  la  bis 
hand.  Just  before  the  report  of  a  gun  was 
heard,  supposed  to  be  the  shot  that  killed  tha 
deceased;  that  the  riArt>ii»g  this  man  was 
wearing  resembled  that  of  the  prisoner  Wade 
Locklear,  though  the  witnesses  whp  testiaed 
to  this  stated  that  they  Old  not  know  who  it 
was.  Another  witness  testified  that  she  saw 
some  one  going  around  ber  f«ice  In  tbe  dl> 
rection  where  the  deceased  was  killed.  In  a 
test  vraik  or  tiot  In  a  stooped  «mdltion,  with 
a  gun  In  his  hand,  though  she  did  not  know 
who  it  was.  Dr.  Norment  testified  that  he 
acted  as  tbe  conmer  In  luddlng  an  Inquest 
over  the  dead  bo^  the  day  after  be  was 
killed;  that  a  short  distance  tnnn  wbrae  tbe 
deceased  was  killed  he  saw  grass  trampled 
behind  a  tree,  as  If  some  one  had  stood  vpmi 
It  w  kneeled  upon  It  thoi^h  be  saw  no 
tracks,  and  could  not  tell  whether  It  bad  been 
dtme  recently  or  not;  that  he  saw  a  twig  cut 
on  the  opposite  side  of  the  road  In  a  line  with 
this  tree,  and  where  the  deceased  vns  kOled. 
It  was  also  In  evidence  that  the  deceased  had 
a  gun  with  him,  which  was -found  lying  by 
his  side,  and  It  waa  not  shown  whether  this 
gun  was  loaded  or  not  There  was  also  evi- 
dence by  some  of  the  vrltnesses  that  tb^ 
heard  "guns"  about  tbe  time  It  Is  supposed 
the  deceased  was  killed.  This  is  a  synopsla 
of  the  strongest  part  of  tbe  evidence  against 
the  prisoners,  and  it  must  be  admitted  that  it 
tends  strongly  to  prove  that  tbe  prisoner 
Wade  was  the  author  of  the  Irilllng,  or.  as  the 
attorn^  general  put  it  "it  Is  consistent  with 
the  verdict  of  murder  In  tbe  first  degree." 
But  this  is  not  tbe  question  before  us.  Tbe 
question  presented  for  out'conslderation  is  the 
correctness  of  his  honor's  charge,  which  Is 
stated  as  follows:  "That  after  tbe  Jury  had 
been  out  from  Saturday  evening  until  the  fol- 
lowing Wednesday,  they  returned  into  cooH. 
and  requested  bis  honor  to  restate  to  them 
the  law  with  regard  to  the  different  degrees 
of  murder.  This  tbe  court  did  by  reading 
the  statute  to  the  Jury,  aud  charged  them  that 
If  the  killing  was  by  lying  In  wait  and  sboot- 
big  deceased  from  behind  a  tree,  and  the  Jury 
were  satisfied  of  this  beyond  a  reasonable 
doubt  and  that  the  killing  was  willful,  delib- 
erate, and  premeditated,  It  would  be  murder 
In  the  first  degree."  To  this  part  of  the 
charge  there  can  be  no  objection.  It  la  In 
harmony  with  every  opinion  delivered  by 
this  court  upon  the  act  of  1893,  dividing  mur- 
der into  two  degrees.  But  the  charge  did  not 
stop  wfth  what  we  have  quoted.  The  Judge 
added  to  that  the  following:  "That  there 
waa  no  evidence  of  murder  in  the  second  de- 
gree In  the  case  now  on  trial."  In  this  there 
was  error.  It  was  the  same,  in  substance 
and  effect  as  If  he  had  told  the  Jury,  if  they 
found  the  prisoners  guilty  of  anything  they 
must  find  them  guilty  of  murder  in  the  first 
degree.  To  sustain  this  charge  would  be  to 
nullify  the  statute  of  1883.    This  we  cannot 
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do.  nor  pemilt  to  be  done  hj  the  Judges  of  tbe 
superior  courts.  Before  the  act  of  1803  the 
law  of  homicide  waa  the  common  law  as  laid 
down  by  Sir  Michael  Foster,— that  where  the 
kiiling  was  admitted  or  proved  to  hare  been 
done  with  a  deadly  weapon,  malice  was  pre- 
sumed, and  It  waa  murder,  nothing  more  ap- 
I>earing;  and  It  devolved  upon  the  prisoner 
to  show  circumstances  in  extenuation,  mitiga- 
tion, or  excuae.  Ttila  rule,  under  the  act  of 
1893,  applies  to  murder  in  the  second  degree, 
and  not  to  mtirder  in  the  flrst  degree.  If  It 
did,  the  act  of  1893  would  be  a  nnility.  The 
flrst  secUon  of  chapter  85  of  the  Laws  of  1893 
excepts  from  the  second  section,  which  pro- 
vides for  murder  In  the  second  degree,  and 
which  retains  the  common-law  presumption, 
a  number  of  murders,  which  are  therein  enu- 
merated, among  them,  where  it  is  perpetrated 
"by  lying  in  wait,  •  /  •  or  by  ajiy  kind  of 
willful,  deliberate  and  premeditated  killing, 
*  *  *  it  shall  be  deemed  to  be  murder  in 
the  flrst  d^Tee  and  shall  be  punished  with 
death."  And  the  third  section  provides:  "But 
the  Jury  before  whom  the  offender  Is  tried 
shall  determine  in  their  verdict  whether  the 
crime  is  murder  in  the  first  or  second  de- 
gree." Then,  to  constitute  the  prisoners  mur< 
derers  in  the  flrst  degree,  the  kUling  must 
have  been  committed  "by  lying  In  wait,  or 
with  deliberation  and  premedlutlon."  This 
is  presumed  by  law  or  it  must  be  proved.  If 
it  is  presumed,  as  we  have  said,  then  the  act 
of  1893  is  a  nullity,  and  every  killing  that 
would  have  been  murder  before  the  act  Is 
mnrdei'  in  the  flrst  degree  under  the  act.  If 
It  is  to  be  proved,  by  whom  is  it  to  be  proved? 
Does  the  state  have  to  make  out  its  case,  or 
does  it  devolve  on  the  prisoner?  Is  it  re- 
quired that  the  prisoner  should  prove  a  nega- 
tive, or  prove  that  he  Is  not  gi^lty,  before  the 
state  proves  that  he  is?  This  cannot  be  so; 
and*  were  it  not  for  the  great  respect  we  have 
for  those  who  differ  with  us,  we  would  say, 
to  oar  mlnda  it  seems  absurd.  Then,  if  these 
things  are  not  presumed,  but  are  to  be  found 
as  facts,  who  is  to  find  them,  the  Judge  or  the 
Jury?  It  would  be  new  law  In  North  Caro- 
lina for  a  judge  to  find  the  facts  in  a  trial  for 
murder.  But  the  act  of  1893  says  in  express 
terms  that  the  jury  before  whom  the  case 
Is  tried  shall  determine  the  degree  of  murder. 
And  we  do  not  understand  this  to  mean  an 
unbridled,  arbitrary,  or  mob  finding,  any  more 
than  It  was  before  the  statute.  Even  before 
the  act  of  1893  we  all  know  that  it  was  with- 
in the  power  of  the  Jury  to  acquit  and  turn 
loose  a  prisoner,  no  matter  how  guilty  he 
might  be,  and  the  court  was  powerless.  In 
fact  It  is  alleged  that  they  often  did  this. 
Bnt  It  Is  expected  they  will  find  the  facts,  and 
apply  them  to  the  law  given  by  the  court,  de- 
termine whether  the  prisoner  is  guilty  or  not, 
and.  If  guilty.  In  what  degree.  We  see  no 
reason  why  they  should  act  difterently  now 
to  what  they  did  before  the  statute,  and  we 
do  not  believe  they  are  any  more  disposed  to 
take  the  law  In  their  own  hands  In  deciding 


cases  midw  the  act  of  1808  than  they  were 
before. 

It  has  been  said  that  this  court  has  gone  too 
far  in  Its  grant  of  power  to  the  Jury.  But 
we  do  not  think  so.  We  have  not  gone  as  far 
as  Judge  Iredell  of  the  supreme  court  of  the 
United  States  went  in  a  charge  of  his  In 
Georgia,  quoted  and  approved  by  Justice  Gray 
in  his  opinlw  In  the  case  of  Sparf  t.  TJ. 
S.,  156  U.  S.  M.  715.  15  Sup.  Ct.  273.  This 
question  has  been  fully  discussed  heretofore, 
and  the  act  of  1893  construed  by  this  court, 
especially  In  the  cases  of  State  v.  Fuller,  114 
N.  O.  885,  19  8.  E.  797,  and  State  v.  Gadbury, 
117  N.  0.  811,  23  S.  E.  477;  and  we  can  see 
no  reason  to  change  or  modify  the  construc- 
tion given  the  statute  in  those  cases. 

There  are  a '  number  of  other  exertions 
made  and  argued  by  the  prisoners'  counsel, 
but  we  have  not  considered  them,  as  they 
may  not  arise  on  another  trial,  and  as  we 
thought  it  best  to  put  our  Judgment  upon  the 
point  we  have,  with  a  view  of  emphasizing,  if 
we  could,  the  opinions  of  this  court  heretofore 
given  upon  the  construction  of  this  statute. 
There  is  error,  and  a  new  trial  Is  ordered. 

CLABE,  J.  (dissenting).  In  State  v.  Cov- 
ington (at  last  term)  117  N.  a  834.  23  S.  B. 
337,  it  was  held,  affirming  the  construction  of 
the  statute  theretofore  made  by  MacRae,  J., 
in  State  v.  Gilchrist.  113  N.  C.  673.  18  S.  B. 
319,  and  by  Avery,  J.,  in  State  v.  Norwood, 
115  N,  a  791,  20  a  B.  712,  that:  "The  act 
of  February  11,  1893  [which  divided  the 
crime  of  murder  into  two  degrees],  4oe8  not 
give  jurors  a  discretion,  when  rendering  their 
verdict,  to  determine  of  what  degree  of  mur- 
der a  prisoner  Is  guilty.  They  mnut  render 
a  verdict  according  to  the  evidence;  and,  be- 
lieving a  prisoner  guilty  beyond  a  reasonable 
doubt  of  murder  in  the  first  degree.  It  is  their 
duty  so  to  find,  however  much  inclined  to 
show  mercy  by  rettd«1ng  a  verdict  for  a  less- 
er oCTense.  Their  obligation  In  that  respect 
has  not  been  changed  by  the  statute,  and  is 
the  same  as  It  was  jpon  the  trial  for  homi- 
cide before  Its  enactment,  and  the  question 
was  yhether  the  prisonei  was  guilty  of  mur- 
der or  manslaughter.  This  question  has  been 
settled  by  our  decisions,  not  only  in  constru- 
ing the  act  under  consideration,  but  also  tlw 
similar  one  dividing  the  crime  of  burgiaiy  In- 
to two  degrees.  State  v.  Alston,  113  N.  C 
666,  18  S.  B.  692;  Stote  v.  McKnlght,  111 
N.  C.  690,  16  S.  E.  319;  State  v.  Fleming, 
107  N.  O.  905,  12  S.  B.  131."  From  this  most 
recent  deliverance  of  the  court  (so  clearly 
restating  the  law.  and  citing  with  approval 
the  former  authorities)  it  Is  plain  that  the 
degree  of  murder  for  which  the  verdict  can 
be  rendered  la  not  a  matter  of  discretion 
with  the  jury,  bnt  must  be  In  accordance 
with  the  evidence.  It  necessarily  follows, 
therefore,  that  if  there  Is  no  evidence  of 
murder  in  the  second  degree  It  could  not  be 
error  to  so  instruct  the  jury.  Here  there  is 
no  qnratlon  of  a  presnmption  to  be  drawn 
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from  tbe  use  of  a  deadly  weapon,  nor  does 
any  question  arise  as  to  premedltatlcm  and 
ddlberatlon.  These  points  are  not  present- 
ed In  this  ease.  The  statute  makes  "the  kill- 
ing by  lying  In  wait"  murder  .In  the  first  de- 
gree. If  the  erldaice  was  snfDclent  to  show 
that  the  prisoner  killed  the  deceased  at  all, 
It  showed  that  he  slew  him  while  lying  In 
wait  If  tt  was  not  sufflclent  to  show  that 
the  prisoner  slew  the  deceased  from  ambush. 
It  was  not  sufficient  to  prove  that  be  killed 
him  at  aU.  Tta«e  was  no  evidence  whatever 
of  murder  in  the  second  decree,  nor  of  any 
killing  by  the  prisoner  In  any  mode  except 
by  lying  In  wait,  which  was  murder  In  the 
first  degree.  The  judge  therefore  could  not 
have  erred  in  telling  the  jnr^  that  "there  was 
no  evidence  of  murder  in  the  second  d^ree," 
and  "that.  If  the  killing  was  by  ^In?  in  wait 
and  aliootbig  the  deceased  from  behind  a  tree, 
and  the  Jury  were  satisfied  of  this  beyond  a 
reasonable  doubt,  and  that  the  killing  was 
willful  and  premedluted.  It  would  be  mur- 
der In  the  first  d^ree."  His  honor  states 
that  the  charge  Is  not  sent  tip  in  foU,  but,  In 
accordance  with  repeated  recommendations 
ot  this  court,  only  so  much  is  sent  up  as  la 
pertinent  to  the  sections.  Bank  v,  Brldg- 
ers.  114  N.  a  107.  19  S.  B.  276;  Durham 
V.  Railroad  Co.,  106  N.  a  404,  12  8.  B.  1040, 
and  13  8.  B.  1.  In  charging  upon  this  state 
'of  facts  that  the  Jury  should  find  the  pris- 
oner guilty  of  murder  in  the  first  degree  if 
satisfied  b^nd  a  reasonable  doubt  that  he 
slew  the  deceased  by  lying  in  wait  and  shoot- 
ing him  fnmi  behind  a  tree,  and,  if  not  so 
satisfied,  to  acquit  blm,  Judge  Huke  followed 
the  law  as  laid  down  In  State  r.  Oovlngton 
<at  last  term)  23  S.  B.  837,  and  adopted  the 
Identical  charge  which  was  approved  in  that 
case,  and  In  the  several  cases  dted  therein. 
A  careful  inspection  of  the  evidence  will 
sliow,  as  the  Judge  correctly  stated,  no  evl- 
dmce  whatever  of  murder  In  the  second  de- 
gree, for  it  either  proved  that  the  murder 
had  been  committed  by  the  prisoner's  shoot* 
Ing  the  deceased  by  lying  in.  wait,  or  It  did 
not  show  that  he  bad  killed  the  deceased  at 
all.  The  Issue  of  fiact  was  properly  left  to 
the  Jury,  and  in  every  aspect  presented 
the  evidence.  No  error. 

MONTGOUBBT,  3^  I  concur  in  the  dis- 
senting (pinion. 

(lU  N.  0.  EM) 

McQUBBN  et  sL  V.  SMITH. 

(Supreme  Court  of  North  Carolina.    Maidi  81, 
1896.) 

AoTiozT  —  CosDmoK  Prbcbdbut  —  Vbniwb  iSD 

PORCHaSSR— &.CTIOK  FOB  PdRCBASE  UoMBT. 

1.  The  fatlore  to  give  a  notice  required  by 
a  contract  before  brlneing  an  action  uiereon  is 
immaterial  where  defenasot  denies  plBintHTs 
right  to  recover  on  other  groands. 

2.  Where  a  contract  for  the  aaJe  of  land  con- 
tained a  power  authorizing  the  vendor  to  sell 
the  land  on  default  In  the  rayment  of  any  one 
of  the  notes  given  for  purchase  money  at  ma- 


torit;,  his  executw  may  bring  an  action  of  foie* 
closure  witboQt  wotting  for  the  nnturitT  of 

the  last  note. 

Appeal  from  superior  court,  OnrntfezlaBd 

county;  Hoke,  Judge. 

AcUon  by  William  McQueen,  as  administra- 
tor of  the  estate  of  Nelli  McQueen,  deceased, 
and  otherb,  against  John  B.  Smith.  Judgment 
for  plalntlib,  and  defendant  appeala.  Amrm- 
ed. 

R.  P.  Buxton,  for  appellant  N.  A.  Sin- 
clair and  W.  B.  Unrchlson,  for  appdlees. 

FURCHBS,  J.  The  Intestate  ot  the  plain- 
tiff William  McQueen  baigalned  and  sold 
lands  mentioned  In  the  complaint  to  the  de- 
fendant, John  R.  Smith,  at  the  price  of  93,600; 
$600  to  be  paid  In  cash,  and  the  balance 
($3,000)  to  be  paid  In  equal  axmual  install- 
ments of  $428.68  each.  On  the  11th  day  of 
Jauuaiy,  ISSS.  th^  closed  this  contract  by 
defei^lant*8  paying  to  plaintiff's  intestate  the 
$000,  and  by  executing  seven  notes  under  seal 
.  for  the  residue  of  the  price,  as  agreed  upon. 
And  at  the  same  time  the  plaintiff's  intestate 
and  his  wife  and  the  defendant  entered  lute 
a  written  contract  to  convey  the  land  to  the 
defendant  upra  the  payment  of  the  balance 
of  the  pnrduise  money.  The  contract,  signed 
by  the  defendant  and  t3ie  Intestate  and  bla 
wife,  contains  conditions  and  a  power  of  sale. 
The  conditions  are  that,  if  the  defendant  shall 
make  d^ult  In  the  payment  of  any  one  of 
the  notes  at  maturi^,  the  Intestete.  upon  30 
days'  notice,  may  take  the  land  back,  free 
from  any  claim  on  the  part  of  the  defendant, 
or  he  may.  at  his  option,  sett  the  same,  after 
40  days*  notice,  at  public  sale,  for  cash  or  on 
a  credit,  and  apply  the  proceeds  to  the  pay- 
ment of  said  Indebtedness,  and  the  residue. 
If  any,  he  shall  pay  to  the  defendant  De* 
fendant  paid  the  two  first  notes  wh«i  they 
fell  due,  and  a  part  of  the  third,  leaving  the 
four  last  notes  and  the  larger  part  of  the  third 
note  unpaid.  AU  the  notes  unpaid  were  due 
at  the  commencement  of  this  action,  ^:^t 
the  last,  which,  according  to  ite  tenns,  did 
not  fall  due  until  the  11th  day  of  January, 
1805.  On  the  I2th  day  of  January,  1894,  the 
plaintiff  administrator  commenced  this  action, 
in  which  the  heirs  at  law  of  the  Intestate, 
Kelll  McQueen,  Join  as  plaintiffs,  and  ask  fbr 
a  toreclosure  and  sale,  and  that  the  proceeds 
be  applied  to  the  payment  of  the  debt  as  pro- 
vided in  the  contract  The  defendant  an- 
swers, and  denies  the  pbilnturs  right  to  fme- 
close  and  sdl  nnta  the  last  note  falls  due,  on 
the  11th  of  January,  1896,  and  also  tor  the 
reason  that  the  plaintiff  administrator  did  not 
give  him  30  days'  notice  befmre  bringing  suit 
as  provided  In  Oie  contract,  before  the  Intes- 
tate could  have  sold  under  the  powet  con- 
tained In  the  contract  If  he  were  living.  But 
the  court  held  that  the  plaintiff  was  entitled 
to  a  Judgment  of  foreclosure  and  cnder  of 
sale,  and  so  adjudged;  and  to  this  the  defend- 
ant excepted,  and  assigned  two  grounds  of  er< 
rof  08  ffdlows:   (1)  "Because  an  Issue  as  to 
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demand  of  possession  before  ndton^tto  have 
been  submitted  to  the  Jury,  as  asked  for  by 
defendant."  (2)  "No  sale  for  foreclosure  ahonld 
be  asked  for  by  suit  or  granted  by  the  court 
until  tbe  actual  maturity  of  tbe  last  note  se- 
cnrlng  the  purchase  money." 

Neither  of  these  exceptions  can  be  sustain- 
ed. The  object  of  notice  Is  to  save  the  trou- 
ble and  expense  of  litigation;  and  where  it 
appears  from  defendant's  answer  that,  had 
plaintiff  given  the  30  days'  notice  which  de- 
fendant contends  be  was  entitled  to.  it  would 
not  have  prevented  the  litigation,  or.  In  other 
words,  where  the  defendant  denies  plaintiff's 
right  of  action  had  the  notice  been  given, 
this  does  away  with  the  want  of  notice.  Vin- 
cent V.  Corbln,  85  N.  C.  106;  Head  v.  Head. 
7  Jones  (N.  C.)  620.  In  this  case  defendant 
denies  plaintiff's  right  to  bring  and  maintain 
this  action  before  the  1st  day  of  January, 
1805,  and  therefore  does  away  with  the  ob- 
jection as  to  notice,  if  It  ever  existed. 

This  leaves  the  other  exception  to  be  cchi- 
aidered  And  we  see  that  If  tbe  intestate, 
Neill  McQueen,  were  living,  he  would  have 
the  right  to  sell  under  the  power  contained 
in  the  coDtracti  all  the  DOtes  being  due  except 
one.  and  the  condition  betng  that  he  might  sell 
If  auj  one  of  them  was  not  paid  at  maturity. 
If  tbe  forfeiture  bad  occurred,  and  tbe  intes- 
tate might  have  sold  at  the  time  this  acticm 
was  commenced,  we  can  see  no  reason  why 
plaiatlfTs  cause  of  action  bad  not  arisen,  and 
■whT  be  may  not  maintain  this  action.  It  la  true 
that  one  of  the  notes  was  not  due  at  tbe  com- 
mencement of  this  action,  and,  if  plaintiff's 
rlgi?t  of  action  depended  on  this  note,  we 
would  holt  with  tbe  defendant,  and  dismiss 
the  action.  But  plaintiff,  had  a  cause  of  ac- 
tion without  this  note,  which  lias  now  been 
due  morr  tlian  a  year,  and  we  see  no  reason 
why  we  should  disturb  the  judgment  of  tbe 
court  on  account  of  that  note  not  being  due 
at  the  commencement  of  the  action.  But  tbe 
Judgment  of  tbe  court  waa  Irregular,  In  that 
it  provided  foi  tbe  compensation  of  the  com- 
missioner In  advance  of  bis  services,  and  it 
also  provides  bow  he  should  apply  the  pro- 
ceeds of  tbe  sale,  which  should  not  have  been 
done  until  tbe  sale  was  made,  and  reported  to 
tbe  court.  Tbe  Judgment  should  have  been 
for  a  foreclosure,  order  of  sale,  and  order  to 
report  the  sale  to  court  for  further  directions. 
The  Judgment,  thus  modmedt  will  be  afilraaed. 
Uodified  and  affirmed. 


(US  K.  OL  IM) 

BHIELD8  T.  McNBILIi  at  aL 

(Bnpfeme  Court  of  North  Carolina.   March  81, 

1896.) 

Apnu-^BBTinr— BiFBRBs's  Bvobt— Exobf- 

TIONB. 

1.  Where  no  error  waa  aBsigned  or  appears 
of  record  as  to  tbe  trial  at  v/hich  an  interlocti- 
tory  judgment  waa  rendered,  on  appeal  from  the 
final  Jadgment  the  trial  cannot  be  reviewed. 

Z.mheit  exeeptionB  to  a  referee's  report 


are  not  filed  within  the  lime  allowed,  the  trial 
court  may,  in  its  discretion,  refuse  to  consider 
them. 

Appeal  from  superior  court,  Moore  eotnty; 
Greene,  Judge. 

Actl<m  by  H.  B.  Shields  against  A.  H.  Mo- 
Neill  and  others  to  foreclose  a  mortgage. 
Prom  a  Judgment  for  plaintiff,  dtfendant  Mc- 
NelU  appeals.  Affirmed. 

Doui^asB  &  Bpeiuse  and  W.  B.  Murchlson, 
tot  appellant   Black  A  *Ham«,  for  appellee. 

PUBCHES,  J^  The  trial  and  Judgment  be- 
fore Whitaker,  J.,  at  March  term,  1H03,  set- 
tled two  questions,— that  S.  C.  Barrett  and 
wife  executed  the  Monger  and  Worthy  mort- 
gage, and  that  said  Barrett  and  wife  were 
the  owners  of  the  land  conveyed  by  said 
mortgage  at  tbe  time  of  Its  execution.  But 
It  was  contended  on  tbe  argument  for  the 
defendant  that  tbe  Judgment  of  Whitaker,  J., 
was  interlocutory  and  erroneous,  and  that  ex- 
ceptions were  noted;  and  in  this  appeal  we 
are  asked  to  review  the.  trial  before  Whita- 
ker, J.  This  we  cannot  do,  whether  tbe  Judg- 
ment was  interlocutory  or  not  If  it  la  what 
Is  termed  a  "final  Judgment"  it  should  have 
been  appealed  from  at  that  time;  and  If  It 
Is  what  is  termed  an  "interlocutory  Judg- 
ment" where  tbe  exceptions  might  be  noted 
and  reserved  till  final  Judgment  it  Is  not  nec- 
essary for  us  to  determine;  for,  if  it  be  con- 
sidered interlocutory,  we  cannot  review  It 
unless  there  was  some  error  assigned,  or  ap- 
parent on  tbe  record.  And  in  this  case  there 
Is  no  assignment  of  error  as  to  the  trial  and 
Judgment  before  Whitaker,  J.,  and  none  ap- 
pears in  the  record. 

Tbe  consideration  we  have  given  tbe  Whit- 
aker Judgment  disposes  of  all  tbe  exceptions 
as  to  the  Irregularity  of  the  sheriff's  sale,  In- 
cluding the  dates  of  issuing  tbe  execution  and 
date  of  sale,  as  this  evidence  was  all  intro- 
duced for  the  purpose  of  determining  whether 
Barrett  and  wife  were  the  owners  of  the  land 
at  the  date  of  tbe  mortgage,  when  this  ques- 
tion had  been  settled  by  the  Whitaker  trial 
and  Judgment  at  March  term,  1893.  And  tbe 
other  question  to  be  considered  is  defendant's 
exceptions  to  the  referee's  report  These  ex- 
ceptions were  not  filed  within  the  30  days  al- 
lowed In  which  they  were  to  be  filed;  and  the 
court  on  this  account  refused  to  bear  or  con- 
sider them,  and  confirmed  the  rei»rt  As  the 
exceptions  were  not  filed  within  tbe  time  al- 
lowed, it  was  discretionary  with  the  Judge 
whether  be  would  hear  and  consider  tbem  or 
not,  and  we  cannot  review  this  discretion. 

Upon  the  argument  It  was  contended  by  de- 
fendant's counsel  that  tbe  Judgment  provided 
for  the  payment  of  plaintiff's  debt  out  of  a 
sale  of  the  mortgaged  property,  and  bad  not 
provided  for  the  payment  of  defendant's  debt 
But  upon  examination,  we  find  this  is  not 
the  case,  and  tbe  Judgment  seems  to  be  a 
proper  one. 

It  appears  ttom  tbe  case  that  defoidant  Mo> 
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NeUl  bas  become  the  purehaaer  of  Barrett's 
reversionary  Interest  in  the  land,  and  Is  there- 
fore the  fee-simple  owner,  sahject  to  plain- 
tiff's fncnmhrance.  This  being  so,  if  he  pays 
plaintiff's  recovery,  the  land  ta  his.  It  Is  not 
neceasaiy  for  hhn  to  imy  his  own  debt  This 
would  be  foolishness,  that  the  law  does  not 
provide  for.  But  the  judgment  Is  that,  if 
plaintiff's  debt  is  not  paid,  the  land  is  to  be 
sold,  and  r^rted  to  court  for  further  orders, 
and  then  the  application  will  be  made  accord- 
ing to  the  priority  of  the  mortgages  (McQueai 
T.  Smith.  24  S.  B.  412,  at  this  term),  first,  to 
the  satisfaction  of  the  A.  B.'McD«iald  mort- 
gage, and  then  to  the  A.  H.  McNeill  mortgage. 
We  find  no  error,  and  the  judgment  la  af- 
firmed.^ 

<U8  K.  a  U77) 

BTATBJ  T.  USSBRT. 

(Supreme  Court  of  North  Carolina.    March  31, 

1S&6.) 

HOHIOIDB  — IM9TRDCTIOH8  — CoNDnOT  OV  TRIlh  — 
EviDBNf^B — CHl.KlCTBa. 

1.  On  trial  for  murder  by  means  of  a  stick, 
resnlting  io  cODTictioih  for  manslaughta',  the 
faUnre  of  the  trial  Judge  to  instruct  the  jury 
whether  the  sticlc  used  was  a  deacUy  weapon  was 
Dot  prejudicial  to  defendant 

2.  Where  counsel  of  prisoner  indulged  in  a 
line  of  argument  for  which  there  was  do  sup- 
port in  the  evidence,  it  is  within  the  discretion 
of  the  judge  to  stop  him  at  once,  or  to  instruct 
the  jury  to  disregard  the  objectionable  remarks. 

3.  On  trial  for  murder,  an  instruction  to 
the  jury  that  if  they  were  satisfied  ^at  the 
prisooer  reasonably  feared  loss  of  life  or  great 
bodily  harm  at  the  bands  of  the  deceased  at  the 
time  he  struck  the  blow,  and  that  it  was-necm- 
saiy  for  him  to  strike  for  the  protection  of  bis 
life,  or  to  save  himself  from  serious  bodily  harm, 
they  should  qcQuit  the  prisoner,  is  sufficiently  ex- 
pUdt  Bud  not  erroneous  in  that  it  fails  to  in- 
struct them  to  acquit  if  the  defendant  believed 
it  was  necessary  to  strike  in  order  to  protect  him- 
self. 

4.  If  the  trial  judge  in  his  charge  omits  any 
evidence  favorable  to  the  prisoner,  it  is  the 
duty  of  the  prisoner's  counsel  to  call  attention 
to  the  omission  at  the  time;  and  after  verdict  an 
exception  grounded  on  such  omission  will  not  be 
sustained. 

5.  The  trial  judge  ia  not  required  to  re- 
capitulate all  the  evidence  in  his  cqarge  to  the 
jury,  and  if  the  prisoner  desires  auy  specific 
portion  repeated  he  must  make  the  request  in  apt 
time,  aod,  in  the  absence  of  such  request  the 
failure  of  the  court  to  repeat  any  of  the  testi- 
mony is  oot  error. 

6.  Where  a  witness,  teeti&ing  to  the  gen- 
eral character  of  the  prisoner,  bad  on  cross-ex- 
amination stated  that  the  prisoner  bad  submit- 
ted on  the  charge  of  adulteiTt  the  redirect  exam- 
ination is  limited  to  the  particular  matter  brought 
out  on  cross-examination. 

Avery,  J.,  dissenting. 

Appeal  from  superior  court  Richmond 
county;   Robinson,  Judge. 

Robert  Ussery  was  indicted  for  murder  of 
cue  O.  Capel.  He  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Shepherd  ft  Bnsbee  and  Cameron  Morri- 
son, for  ai^Uant  The  Attorney  Geuieralt 
for  the  Stat& 


FAIRCLOTH,  O.  J.  Hie  defendant  was 
Indicted  fOr  murder  end  convicted  of  man- 
slaughter. There  were  numeroua  exceptions 
to  the  admlsdon  and  exclusion  of  evidence 
and  to  the  charge  of  the  court  Several  of 
each  abandon<:d  In  this  court,  and  we 
notice  only  those  which  seemed  to  be  relied 
on. 

One  of  the  exceptlims  relied  <m  In  the  argOr 
mept  Is  that  hia  honor  failed  to  tell  the  jury 
whether  the  stick  used  was  a  deadly  weapon. 
This  we  need  not  dtseuBs,  as  the  verdict  Is 
only  for  numslaughtw,  and  the  prteoner  baa 
the  benefit  of  ti-eatlng  the  stick  as  not  b^ng 
a  deadly  weapon,  becatise  manslaughter  may 
be  produced  in  various  ways  without  the  use 
of  such  a  weapon. 

Another  exception  by  ttw  prisoner  la  that 
the  court  stopped  rate  of  his  counsel  In  his 
argument  when  commenting  on  a  state  of 
facts  of  which  his  honor  stated  there  was  no 
evidence.  It  would  be  manifestly  Improp- 
er for  counsel  to  Indulge  In  a  line  of  argu- 
ment when  there  is  no  evidence  to  support 
it  There  are  frequent  occasions  on  trials 
below  calling  for  the  dlaeretimi  and  sonnd 
judgment  of  the  trial  judge.  When  he  shall 
be  of  opinion  tiiat  counsel  are  exceeding  and 
abusing  their  privileges  In  any  matter,  it  Is 
his  duty  to  either  stop,  the  counsel  at  once, 
or  caution  and  tell  the  jury  In  bis  charge  to 
disregard  the  objectionable  remarks;  and 
neither  counw  will  be  error.  Greenlee  v. 
Greenlee,  93  N.  0.  278;  State  v.  HUl.  114  N. 
C.  780, 18  S.  B.  071,  and  several  cases  there- 
tai  cited. 

His  honor  charged  the  jury  that  It  th^ 
were  satisfied  "the  prisoner  reasonably  ffear- 
ed  the  loss  of  his  life  or  great  bodily  barm  at 
the  hands  of  the  deceased  at  the  time  he 
struck  the  blow,  and  that  It  was  necessary 
fior  him  to  strike  for  the  protection  of  hIa 
life,  or  to  save  himself  from  serious  bodily 
barm,  yon  should  acquit  the  prisonw."  We 
think  tills  complies  with  the  rule  that  "he 
believed  It  was  necessary,"  etc  Inalsted  on 
by  the  defendant,  and  this  disposes  of  sev^ 
era!  other  exceptions  of  the  same  import 

The  prisoner's  seventh  deception  is  that 
his  honor,  In  his  chu-ge  In  relation  to  murder 
in  the  second  degree,  called  attention  to  tlie 
state's  evidence,  and  omitted  to  call  atten- 
tion to  the  priaoner's  evidence  on  the  same 
subject  This  exception  seems  of  no  impor- 
tance, now  that  the  verdict  ma  only  for 
manslaughter;  but  If  the  court  omits  any 
evidence  favorable  to  the  prisons  in  his 
recapltnlation  and  charge,  It  is  the  Autj  of 
the  prisoner's  counsel  to  call  it  to  the  attri- 
tion of  the  court  In  order  that  the  same  may 
be  supplied,  and,  after  verdict  an  exertion 
grounded  (m  such  omission  will  not  be  sus- 
tained.  State  V.  Grady.  S3  N.  a  643. 

There  are  other  exceptions  to  the  charge, 
such  as  that  his  honor  did  not  eliminate  the 
material  facts  of  the  case,  or  weigh  the  state 
of  facts  on  both  rides,  sjuS  rpbHj  the  prin- 
dples  of  law  to  them;  that  he  did  not  state 
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In  a  full  and  explicit  manner  the  facta  ctren 
in  eTldence;  that  be  did  not  tell  them  what 
evidence  was  Buhstantlve.  what  corrohora- 
tive,  what  contradictory,  and  the  parposes 
for  which  such  Kind  of  eTidence  might  be 
considered  by  the  Jury.  On  reading  the 
charge,  which  seems  to  have  been  carefully 
delivered,  we  are  unable  to  see  that  the 
case  was  presented  unfavorably  to  the  pris- 
oner. The  Judge  Is  not  required  to  recapitu- 
late all  the  evidence  to  the  Jury.  It  Is  auttl- 
clent  for  him  to  direct  their  attention  to 
the  principal  questions  Defore  them,  and  ex- 
plain the  law  applicable  thereto.  If  the 
prisoner  desire  the  entire  testimony  or  any 
specific  part  thereof  repeated  to  the  jury, 
he  should  make  the  request  In  apt  time,  cud 
before  verdict  If  no  such  Instruction  Is 
asked,  the  failure  of  the  court  to  repeat  will 
not  be  a  ground  for  a  new  trial.  State  v. 
Prltchett,  lOB  N,  0.  607,  11  S.  E.  357;  Boon 
T.  Murphy,  108  N.  C  187,  12  S.  E.  1032. 

The  remaining  exceptions  refer  to  the  evi- 
dence on  the  question  of  character  and  repu- 
tation. Reputation  Is  the  estimation  In 
which  a  person  is  held  by  others,  especially 
the  popular  opinion.  Some  critic  has  said  that 
"character  lives  In  a  man,  reputation  out- 
side of  him."  In  the  trial  of  Thomas  Hardy 
for  treason,  Mr,  Ersklne  described  It  In  these 
words:  "The  slow-spreading  influence  of 
opinion  arising  from  the  deportment  of  a 
man  In  society.  As  a  man's  deportment, 
good  or  bad,  necessarily  produces  one  circle 
without  anothei,  and  so  extends  Itself  till  It 
onltes .  In  one  general  opinion,  that  general 
opinion  is  allowed  to  be  given  in  evidence." 
24  How.  State  Tr.  p.  1079.  This  rule  of  evi- 
dence is  BO  manifestly  Just  and  reasonable, 
and  appeals  so  strongly  to  the  common  sense 
of  man,  that  it  has  ever  been  the  law  In  this 
country.  The  rule  Is  that,  where  an  Im- 
peaching witness  is  called,  he  most  flrst  qual- 
ify himself  by  answering  whether  he  knows 
the  general  reputation  of  the  witness  or  par- 
ty whose  character  is  being  Inquired  about 
If  he  says  he  does  not  then  he  should  be 
stood  aside,  and  no  cross-examination  allow- 
ed. If  he  answers  in  the  affirmative,  he 
can  only  state  the  general  reputation  of  the 
witness  or  party.  On  cross-examination,  he, 
for  the  purpose  of  testing  his  knowledge  and 
weakening  the  force  of  his  first  statement 
may  be  examined -as  to  particular  facts. 
Then  the  redirect  examination  Is  limited  to 
the  particular  matter  brought  out  by  the 
cross-examination.  Without  this  limitation, 
which  we  gather  from  numerous  declsons, 
the  trial  would  lead  to  an  endless  Inquiry, 
and  would  soon  lead  the  Jury  Into  great  con- 
fusion. Th&n,  for  the  uniform  and  faithful 
administration,  It  is  quite  necessary  ttiat  this 
rule  be  settled,  as  It  has  been  long  since.  In 
this  case  one  of  the  exceptions  will  be  sufll- 
clent  to  settle  all  the  exceptions  on  this 
question.  3.  M.  Smith  was  called  by  the 
prisoner,  and  testified  that  the  general  char- 
acter of  tbe  pria<Miei,  Ussery,  was  good. 


On  cross-examination  he  stated  that  the  prls- 
oner  had  submitted  on  a  charge  of  fornica- 
tion and  adultery.  Ue  was  then  asked  by 
the  prisoner's  counsel^  "What  1b  the  general 
character  of  Ussery,  the  prisons,  for  truth 
and  iKmesty?"  Objected  to  by  the  state, 
and  excluded  by  the  court,  and  the.  pris- 
oner excepted.  It  will  be  seen  that  the  ques- 
tion violates  the  rule  above  stated,  and  that 
there  was  no  error  In  excluding  the  answer. 
State  V.  Perkins,  66  N.  a  126;  State  T.  lisx- 
ton,  76  N.  a  21&    No  erron 

AYERX»  3^  dissents. 


(118  N.  a  1015> 

BAKER  V.  WILMINGTON  &  W.  R.  CO. 
et  oi. 

(Siqtreme  Court  of  North  Carolina.   March  81, 
lS8e.) 

Railhoad  Oohpakibb  —  Iitjdribs  to  Peksov  ox 
Trace— INTSKVENIKO  Nbolio>:tcb— Tbial 
— Speoial  Iktbrbooatobics. 

1.  Where  the  verdict  in  Bn  action  for  In- 
juries to  a  person  npon  defendant's  railroad 
tracks,  after  statins  the  damages,  merely  finds 
that  plaintiff  was  injured  through  defeodaat's 
Degiigence,  and  that  plaintiff  was  also  guilty  of 
negligence  contributing  to  bis  injuries,  a  judg- 
ment cannot  bt  rt:ndered  thereon  for  plamtiS. 

2.  A  railway  company  is  liable  tcr  Injuries 
to  an  intoxicated  person  upon  its  tracks,  when, 
after  the  nesligenue  of  such  peison  in  going  upon 
the  trac^,  the  engineer  of  tne  train,  by  the  ex- 
ercise of  ordinary  care,  could  have  avoided  In* 
joriea  to  him. 

3.  The  conrt,  after  snbmitting  the  Issues  as 
to  the  negligence  of  plaintiff  and  defendant 
should  alsb  submit  the  issue  as  to  whether,  aft- 
er plaintifTs  negligence,  defendant  by  the  ex- 
ercise of  reasonable  care,  could  have  avoided  the 
injuries. 

Appeal  from  superior  courl;  Bronswick 
county;  Norwood,  Judge. 

Action  by  A.  Baker  against  tbe  WllmlnfftMi 
&  Weldon  BallToad  Company  and  anottaw. 
There  was  a  judgment  tor  plaJntiH  and  de- 
fendants appeaL  Reversed. 

Junius  Davis,  for  appellants.  Shepherd  & 
Busbee,  for  appellee. 

AVERT,  J.  Uprai  the  findings  of  the  Jury 
that  the  plaintiff  was  "Injured  by  the  negli- 
gence of  the  defendants  or  their  agents," 
and  that  the  plaintiff  was  "guilty  of  negli- 
gence on  his  part  which  contributed  to  his 
Injury,"  the  court  refused  the  motion  of  the 
defendants  for  judgment  against  the  plaintiff 
for  costs,  and  rendered  judgment  In  favor 
of  the  latter  for  the  amount  of  damages  as- 
sessed by  the  Jury -and  for  costs.  The  ap- 
peal by  the  defendants  raises  the  single 
question  whether  the  Judgment  is  erroneous. 
Where  nothing  more  appears  from  the  ver- 
dict of  the  Jury,  or  by  way  of  admissions  in 
the  pleadings,  or  In  the  record  or  statement 
of  the  case  on  appeal,  than  that  the  injury  of 
a  complainant  was  caused  by  the  negligence 
of  the  defendant  the  plaintiff  may  of  right 
demand  Judgment  for  the  damages  ascer- 
tained by  the  jury,  and  for  costs.   Where  it 
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l8  found,  In  addition,  that  the  platDtitTa  own 
carelessness  contributed  to  bring  about  tbe 
Injury,  tbe  court,  In  tbe  absence  of  any  ttix- 
ther  finding,  must  assume  that  the  contribu- 
tory negligence  was  a  concurrent  cause,  and 
give  judgment  for  tbe  defendant  But, 
though  the  questions  InvolTed  in  the  two  la- 
sues  passed  upon  In  this  case  be  both  an* 
Bwered  afflrmatlTely,  If,  In  addition,  it  be 
found  by  tbe  Jury,  in  response  to  a  distinct 
and  separate  Issue,  that,  notwithstanding  tbe 
aegUgeuce  of  tbe  plaintiff,  the  defendant 
might,  the  exercise  of  ordinary  care,  bare 
prevented  the  injury,  the  rule  becomes  appli- 
cable that  vas  last  laid  down  In  Pickett  t. 
Railroad  Co..  U7  N.  O.  616,  23  S.  B.  264, 
where  the  cases  InvolTing  that  question, 
from  Gnnter  t.  Wi<A:'er,  86  N.  O.  810,  to  that 
case,  were  dted  and  folly  discussed.  The 
principle  was'  stated  by  Chief  Justice  Smith 
in 'Gnnter  t.  Wlcfew,  as  follows:  "Notwith- 
standing tbe  previous  negligence  of  tbe 
plalntlBF,  if,  at  the  time  when  the  injury  was 
committed,  it  might  have  been  avoided  by 
the  enrclse  of  reasonable  care  and  prudence 
on  the  part  of  tbe  defendant,  an  action  will 
lie  for  damages.  Davles  v.  Uann,  10  Mees. 
&  W.  545."  To  apply  the  role  to  the  case 
before  us:  If  tbe  Jury  b^eved  that,  not- 
wltibstandlng  the  negligence  of  tbe  plaintiff 
in  becoming  Intoxicated,  and  going  upon  the 
track,  BO  as  to  expose  himself  to  danger,  tbe 
engineer,  by  keeping  a  proper  lookout  for 
obstructions  on  the  track,  might  have  seen 
tbe  plaintiff,  and  might  have  had,  by  observ- 
ing bla  posture,  reasonable  ground  to  believe 
that  he  was  drunk  or  disabled.  In  time,  by 
the  use  of  all  of  the  appliances  at  his  com- 
mand, and  without  danger  to  those  on  board 
the  train,  to  stop  the  train,  and  avert  the  ac- 
cident, then  his  negligence  would  have  been 
deemed.  In  law,  tbe  proximate  cause.  The 
court  said.  In  Pickett  v.  Railroad  Co.:  "The 
admitted  test  rule,  to  which  we  have  ad- 
verted, that  be  who  has  tbe  last  clear  chance, 
notwithstanding  the  negligence  of  the  ad- 
verse party,  is  considered  solely  responsible, 
must  be  applied  In  contemplation  of  tbe 
law.  which  prescribes  and  Axes  their  relative 
duties.  Tbe  law,  as  settled  by  two  lines  of 
authorities  bere,  imposes  upon  the  engineer 
of  a  moving  train  the  duty  of  exercising  rea- 
sonable care  In  observing  the  track,  and  if, 
by  reason  of  his  omission  to  look  out  for 
cows,  horses,  and  hogs,  be  fails  to  see  a 
drunken  man  or  a  reckless  boy  asleep  on  the 
track.  It  cannot  be  denied  that  he  Is  guUty  of 
a  dereliction  of  duty.  IT  he  la  guilty  of  a 
breach  of  duty,  we  cannot  controvert  the 
propositions  which  necessarily  fotlow  from 
the  admission  that,  but  for  such  omission,  or 
If  he  had  taken  advantage  of  the  last  clear 
opportunltyto  performadutylmposed  bylaw, 
the  train  would  have  been  stopped  and  a  life 
saved.  •  •  •  Where  the  law  does  not  Im- 
pose the  duty  of  watchfulness,  It  follows  that 
the  failure  to  watch  is  not  an  omission  of 
duty  intervening  between  the  negligence  of 


the  plaintiff  in  exposing  himself  and  the  ac- 
cident, unless  he  be  actually  seen  in  time  to 
avert  IV*  A  0ance  at  the  case  of  Pi^ett 
T.  Railroad  Go.  must  satisfy  any  oao  that  the 
opinion,  like  that  In  Deans*  Case,  107  N.  G. 
686.  12  8.  B.  77,  and  In  Clark's  Case,  109  N. 
C.  430,  14  S.  E.  43,  la  founded  upon  the  as- 
sumption that  any  one  who  exposes  himself 
to  danger  by  going  on  a  trestle,  or  lying 
down  upon  the  track  to  sleep,  whether  drunk 
or  sober,  is  guilty  of  negligence.  But  that 
negligence  is  not  deemed  the  proximate 
cause  of  an  Injury;  received  where  tbe  en- 
gineer, by  discharging  the  duty  of  watchful- 
ness plainly  Imposed  upon  him  by  repeated 
rulings  In  this  state,  could  subsequently  have 
saved  the  party  from  all  harm.  We  cannot 
understand,  therefore,  how  the  learned  coan- 
sid  for  the  plaintiff  could  have  been  led  in-  < 
advertently  to  rest  bis  argument  upon  tbe 
Idea  that  this  court  bad  ever  anywhere  said 
or  Intimated  that  a  drunken  man.  wbo  lies 
down  upon  tbe  track  of  a  railway  and  falls 
asleep,  is  not  negligent  in  doing  so.  The 
court  did  bold,  in  Pickett's  Case,  that,  not- 
witbstandlng  such  negligence  <m  the  part  of 
a  careless  boy  or  a  drunken  man,  an  engineer 
was  not  thereby  licensed  to  kill  him.  but  was 
to  keep  tbe  same  outlook  for  hla  safety  as 
for  that  of  a  cow  or  a  hog. 

These  defendants  appeal,  and  tbe  only  ques- 
tion directly  Involved  is  the  correctness  of  tbe 
Judgment  which  must  be  reversed.  But,  hi 
view  ot  the  testimony  ofltered  by  the  plaintiff. 
It  seems  eminently  propar  to  call  attention  to 
the  advisability  (If  not  In  such  cases  as  this, 
the  necessity)  of  submtttliv  a  third  Issue,  in- 
volving the  question  whether  there  was  any 
intervening  negligence  after  the  careless  act 
of  tbe  plaintiff  was  complete  and  became  a 
fact  accomplished.  Aa  has  been  satd.  In 
PIcketfs  Case  and  In  the  cases  there  cited, 
the  three  qnestibns— First  whether  the  de- 
fendant was  negligent;  second,  whether  the 
plaintiff's  carelessness  contributed  to  cause 
the  injury;  and,  third,  whether,  notwith- 
standing the  negligence  of  the  plaintiff,  the 
defendant  might  subsequently,  by  the  exer- 
cise of  reasonable  care,  have  averted  the  In- 
jury—may be  determined  by  submitting,  with 
proper  instructions,  the  single  Inquiry  wheth- 
er the  Injury  was  caused  by  the  negligence 
of  the  defendant  or  whether  the  neglixence 
of  the  defendant  was  the  proximate  cause  of 
it.  But  where  the  pleadings  and  testimony 
raise  tbe  questions,  whether  tbe  plaintiff  was 
guilty  of  contributory  n^Ilgeuce,  and  also 
whether,  If  he  was  careless,  any  want  of  care 
on  the  part  of  the  defendant  has  nevertheless 
been  shown  to  have  intervened  as  the  causa 
causans,  after  his  negligent  act  It  Is  always 
diffictilt  to  make  the  most  intelligent  jury  of 
laymen  analyze  the  evidence  and  apply  it  In 
Its  threefold  aspect  In  responding  to  a  single 
question.  If  tbe  object  of  the  courts  is  to  In- 
sure to  every  litigant  wbo  Is  entitled  to  a 
trial  by  Jury  the  opportunity  to  have  the  Ju- 
ry made  an  Intelllgrat  and  independent  fac- 

t 

Digitized  by  Google 


N.  a) 


wnrsLOW  «.  mobtok. 


4» 


tor  In  inotectlQg  his  rl^ts  and  redreSBlng  bis 
wrongs,  It  U  the  duty  of  the  cmirtB  to  frame 
these  mixed  qnesdons  of  law  end  feet  upon 
which  they  are  to  pawt  In  mch  a  way  as  to 
enable  them  most  dearly  and  readily  to  ap- 
ply the  law  to  erery  phase  ot  the  erldmce; 
It  often  taxes  the  powers  of  a  Jodie  to  so 
Instrnct  the  jni7  npon  the  ^plication  of  those 
phases  of  the  testimony  to  the  slivle  quee- 
tlon.  whethCT  the  defendant's  negligence  was 
the  proximate  cause  of  an  Injury,  as  to  en- 
aUe  an  i^^pellate  conrt,  even,  to  intelligently 
review  his  cbaiige.  However  correct  In  the 
abstract,  w  In  the  concrete^  his  proposltloDs 
may  be.  It  will  be  readily  seen  that  one  un- 
learned In  the  law,  however  intelligent,  must, 
from  the  very  nature  of  the  case,  get  but  In- 
distinct i^lmpses  of  the  principles  given  tor 
his  guidance.  On  the  other  band,  the  same 
reason  that  Induces  learned  authors  to  clas- 
sify dedslons  under  the  separate  and  distinct 
titles  of  negligence,  contributory  negligence, 
and  Intervening  n^lgenc^  for  the  use  of  men 
learned  In  law,  viz.  to  enable  them  to  under- 
stand the  prindples  treated  more  clearly,  op- 
erates with  tenfold  force  when  the  object  is 
to  impart  to  a  layman.  In  a  few  moments,  or, 
at  most,  in  a  few  honrs*  such  Instruction  as 
win  enable  him  to  collate  and  classify  the  tes- 
timony to  which  each  of  these  branches  of 
the  law  of  n^llgence  is  to  be  applied,  and 
sum  up  the  result  of  this  complicated  inves- 
tigation In  his  affirmative  or  nes^Uve  answer 
to  a  single  question.  It  must  have  required 
extraordinary  learning  and  unusual  power  of 
a|«reBslon  on  the  part  of  the  Judge,  and  a 
high  order  of  Intelligence  on  the  part  of  the 
Jury,  in  many  cases  which  hare  been  tried  In 
the  courts.  If  the  Jury  were  made  to  fully 
comprehend  how  to  sum  up  their  opinion  of 
'  the  facts  in  the  response,  "Yes"  or  "No,"  to  a 
single  issn&  But,  while  there  are  cases, 
tried  In  the  courts,  where  no  testimony  is  of- 
fered which  tends  to  idiow  tiiat  the  negli- 
gence of  the  defendant  Intervened,  as  the 
cause  of  ^n  Injiuy,  after  the  careless  act  of 
the  plaintiff  was  complete,  and  where  It  Is 
consequently  proper  to  snimilt  only  the  two 
Issues  passed  npon  below,  we  can  conceive 
of  circumstances  under  which  a  plaintiff 
might  rightfully  demand  a  separate  issue  in- 
Tfdving  the  question  whether  the  defendant's 
negligence  intorened,  as  a  proximate  cause, 
after  the  careless  act  of  the  pkiintlff.  It  is 
true  that  It  has  been  held  (In  Scott  v.  Rail- 
road Co,  D6  N.  O.  42S,  2  S.  B.  151,  In  Den- 
mariE  T.  Railroad  Co..  107  N.  a  185,  12  a  E. 
,  64,  and  in  Pickett's  Case,  supra)  that,  as  a 
*  general  rule,  it  rests  in  the  sound  discretion 
.  of  the  court  to  determine  whether  one  or  more 
issues  Invdvlng  negligence  shall  be  submit- 
ted. But  this  general  rule  must  give  way  to 
the  broader  prlndple,  which  Is  applicable  to 
all  cnses,  that  a  party  has  meritorious  ground 
of  exception  whenever  he  is  deprived,  by  the 
refusal  of  the  Judge  to  submit  hn  Issue  ten- 
dered 1^  him,  of  the  opportunity  to  present  to 
tin  Juty  the  law  governing  a  particular  phase 
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of  the  tesUmony.  Had  the  plaintlfl  tendered 
an  issue  involving  the  question  whether  the 
injury  mig^t  have  been  avoided  by  reason- 
able care  on  the  part  of  the  defendant  In  fall- 
ing to  stop  the  traba.  Instead  of  asking  for 
the  withdrawal  of  that  involving  contrihn- 
tory  negligence,  a  different  question  might 
have  been  imised  by  exception  to  the  refusal 
of  tbe'conrt  to  do  aa.  Judgment  Terersed. 


018  N.  C.  480 
WINSLOW  V.  MORTON. 

(Supreme  Court  of  North  Csroliua.   Mardi  81, 

1890.) 

KlLTHA— BBVOOATIOM  OF  CoUMI8SI0:*B— AOTBOB 

iTX — Rbpial  or  Statute. 

1.  The  conitltatloQal  power  of  tbe  covernor, 
as  commander  in  chief  of  the  state  militia,  to  re- 
voke commissioDB  (affirmed  by  Code,  f  8268, 
proTiding  that  be  may  reToke  an;  commlBsioD 
whenever,  in  hii  jud^ent,  it  ahall  be  necesaaiy 
for  the  public  good,  or  for  the  good  of  the  serv- 
ice), waa  not  repealed  b;  implication  by  Laws 
1893,  c.  374,  S  proTidiog  that  "a  commiB- 
Bioned  oflirer  tohj  be  honorably  discharged  up- 
on tender  of  bis  reeignation,  upon  disbandment 
of  the  organization  to  which  he  belongs;  upon 
the  report  of  tbe  board  of  examination,  or  for 
failure  to  appear  before  such  board  when  oi^ 
dered,"  or  be  dismissed  "upon  the  iieutence  of  a 
court  martial,  or  coovictioD  in  a  court  of  justicx 
of  an  infamous  offense,"  or  by  sectioD  IS,  au- 
thorizing the  disbaadment  of  a  company,  and  the 
honorable  discharge  of  its  officers,  when  it  falls 
below  the  minimum  in  membership,  or  below  a 
proper  standard  of  efficiency. 

2.  Laws  Wa'i,  c.  899,  proriding  for  a  naval 
battalion  As  pnrt  of  the  state  guard,  expressly 
declares  that  the  discipline  of  the  oavai  forces 
shall  "conform  as  closely  to  that  of  the  land 
forced  of  this  state  aa  the  difference  in  tlie 
two  services  will  allow";  and  the  governor  may 
revoke  the  commissions  of  naval  officers  where, 
for  the  same  reasons,  he  might  revoice  the  com- 
missions of  the  land  officers. 

Appeal  from  superior  court.  New  Hanover 
county;  Starbuck.  Judge. 

Action  by  Francis  WInslow  against  George 
L.  Morton  to  enjoin  the  publication  by  defend- 
ant, aa  lieutenant  commander,  of  an  order 
from  the  governor,  as  commander  In  chief  ctf 
the  militia,  revoking  a  commission  held  by 
the  plaintiff  ar  commander  of  the  Naval  Bat- 
talion of  tbe  State  Guard,  on  the  ground  that 
such  order  could  not  t>e  Issued  without  trial 
before  a  court-martial.  From  a  Judgment  In 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

RIcaud  &  Weill  and  George  Rountree,  for 
appeUant  Hie  Attorney  Genoal  and  Battle 
&  Mordecai,  for  appellee. 

AVERT,  J.  The  comrtltntion  of  tbe  United 
States  provides  (article  2,  |  2)  that  "the  presi- 
dent shall  be  commander  In  chief  of  the  army 
and  navy  of  the  United  States  and  of  the 
militia  of  the  sevexal  states  when  called  into 
actual  service  of  the  United  States.^  The 
constitution  of  North  Carolina  (article  Z,  t  % 
and  article  12,  f  8)  constitntes  the  governor 
of  the  state  commander  In  chief  of  the  mil- 
itia, except  when  they  are  called  into  the 
service  of  the  federal  government,  and  «on- 
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ten  Dpon  him  the  power  to  call  tbem  out  "to 
execute  tbe  law,  suppress  riots  or  Insarrection 
and  to  reptf  InTaalon."  While  the  two  provi- 
stons  sapplement  each  other,  so  as  to  prevent 
GoUlslon  when  the  chief  execntiTe  of  the 
United  States  calls  the  mUltta  of  the  state 
Into  actual  service,  the  authority  conferred,  as 
Incident  to  the  ofSce  of  commands  in  chief, 
leaving  other  constltntlonal  provisions  out  of 
view,  is  BubstaQtlaUy  the  same  when  either 
Is  actually  controlling  land  or  naval  forces 
within  his  own  province.  The  president,  as 
the  constituted  head  of  the  ndUtary  establish- 
ment, has  the  implied  poww  to  regulate  the 
disposition  of  armies,  and  to  direct  ttie  move- 
ments of  the  navy.  So  long  as  congress  re- 
frains from  the  exercise  of  Its  authority  to 
make  roles-  foi  the  government  of  the  land 
and  the  naval  forces,  It  has  been  conceded 
that  the  control  of  the  president  Is  supreme, 
within  the  sphere  of  bis  office,  and  limitea 
on^  by  the  w^-d^ned  boundary  fixed  for 
the  protection  of  Individual  liberty  and  se- 
cnrity.  Neither  the  president  nor  congress 
nor  the  Judiciary  can  disturb  any  of  the  safe- 
guards ot  dvll  liberty.  Ordr.  Const  Leg.  p. 
108.  But  congreoi  may,  ua&ar  the  constitu- 
tion, not  only  provide  for  raising,  equipping 
and  maintaining  armies  and  navies,  but  may 
make  rules  for  the  government  of  the  land 
jind  naval  forces.  When  congress  asserts  its 
authority  to  the  extent  that  it  acts  within 
the  purview  of  its  po^rers,  the  president  Is  .de- 
prived'of  the  supreme  power  of  military  head 
of  the  government,  and,  In  lieu  of  his  right  to 
exercise  It,  Incurs  the  obligation,  as  chief  ex- 
ecutive, to  see  that  the  laws  made  by  the  leg- 
■riative  branch  of  the  government  are  £a.lth- 
fully  executed.  Black,  Const.  Law,  p.  96L 
So,  the  constitution  of  North  Carolina  (article 
12,  I  2)  having  authorized  the  legislature  "to 
provide  for-  the  orgaidzation,  arming,  equip- 
ping and  discipline  of  the  militia,"  where  it 
passes  an  act  In  pursuance  of  this  section  It 
Imposes,  pro  tanto.  a  limit  upon  the  incidratat 
authority  of  the  govemot  as  commander  In 
chief,  and  charges  him,  ss  the  constituted 
head  of  tbe  executive  department  (article  8, 
I  1),  with  the  duty  of  seeing  that  tbe  statute 
is  carried  Into  effect  It  appears,  therefore, 
that  by  the  terms  of  both  the  federal  and  the 
state  constitution  the  executive  heads  of  the 
two  governments  are  constituted  commanders 
of  the  military  forces,  by  using  substantially 
tlie  same  WOTds,  and  tbat  the  grant  of  an- 
thorlty  to  the  legislative  departments  is  ex- 
pressed, in  tbe  two  instruments.  In  language 
almost  Identicat  It  follows  tbat  In  time  of 
peace  the  right  of  the  president  to  remove  of- 
ficers of  the  regular  army,  in  the  absence  of 
all  statutcny  regulation  by  congress,  must  be 
pret^Iy  the  same  as  that  of  a  governor  to 
dismiss  ofllcen  of  the  militia  when  his  pow- 
ers and  duties  are  not  defined  by  any  legis- 
lative act  It  seems  to  have  been  settied  by 
numerous  auUiorities  that  the  president  may. 
In  the  absMtce  of  express  prohibitory  leglsla^ 
Hon  by  congress,  Hiami—  an  oflioer  from  the 


service,  In  order  to  promote  the  efficiency  of 
the  army  or  navy.  Blake  v.  U.  8.,  103  U.  S. 
227,  232;  Keyes  v.  U.  8.,  lOB  U.  S.  836,  3  Sup. 
Ct  202;  Black,  Const  Law,  p.  96.  note;  Mc- 
Elratfa  V.  U.  8.,  102  V.  S.  426.  The  statute 
(Code,  S  3268)  was  In  affirmance  of  the  conati- 
totion,  in  so  for  as  It  purported  to  clothe  the 
governor,  as  commander  in  chief,  with  the 
authority  already  vested  in  blm  to  revoke  any 
commission  whenever,  In  his  Judgment.  It 
shall  be  necessary  or  expedient  for  the  public 
good,  or  for  the  good  of  the  service,  ^nie 
power  to  dismiss  being  conferred  by  the  con- 
stitutional provision,  and  affirmed  by  statute. 
It  Is  clear  that  the  governor  may  still  lawfully 
exercise  It,  unless  the  l^^slature,  by  virtue 
of  Its  authority  to  organise  and  discipline  the 
mlUtla,  has,  either  expressly  or  by  Implica- 
tion, repealed  the  statute.  It  Is  provided  by 
section  24,  c.  374,  of  the  Laws  of  1803.  that 
"a  commt8si<»ied  officer  may  be  honorably  dis- 
charged upon  tender  of  resignation,  upon  dls- 
bandment  of  tbe  organization  to  which  he  be- 
longs upon  the  report  of  the  board  of  exam- 
ination, or  for  failure  to  appear  before  such 
board  when  ordered."  It  was  further  pro- 
vided Id  the  same  section  that  "he  may  be 
dismissed  upon  the  sentence  of  a  court  mar- 
tial, or  convicticn  In  a  court  of  Justice  of  an 
Infamous  oftense."  Another  section  of  the 
same  act  (section  18)  authorizes  the  comman- 
der In  chief  to  disband  a  company,  and  grant 
honorable  discharges  to  Its  officers  and  men, 
where,  for  90  days,  it  Is  found  to  contain  less 
than  the  minimum  number  of  enlisted  men, 
or  where,  upon  Inspection,  it  Is  found  to  have 
fallen  below  a  proper  sbindard  of  ^cl«icy. 

The  only  remaining  qnesUon  is  whether 
the  older  statute  (Code,  {  3268}  Is.  by  ImpU- 
catton,  repealed  by  eltber  chapter  374  or 
chapter  S99  of  the  Laws  of  1883.  The  plain- 
tiff does  not  contend  that  there  Is  any  ex- 
press repealing  clause  In  either.  The  courts 
have  universally  f^ven  their  sanction  to  the 
rules  of  construction:  (1)  That  the  law  does 
not  favor  a  repeal  of  an  older  statute  by  a 
later  one  by  mere  Implication.  State  v. 
Woodside,  9  Ired.  406;  ^monton  v.  Lanier, 
71  M.  C.  498.  (2)  The  ImpUcatlon,  In  order 
to  be  operative,  must  be  necessary;  and.  If 
It  arisOB  out  of  repugnancy  between  Uie  two 
acts,  the  later  abrogates  the  older  only  to 
the  extent  tbat  It  is  Inconsistent  and  irrecon- 
cilablewlthlt  Wood  v.  U.S.,  10  Pet  363;  Oiew 
Heong  V.  U.  S.,  112  U.  a  640,  6  Sup.  Ct  255; 
City  of  St  Louis  V.  Independent  Ins.  Co.,  47 
Mo.  146.  A  later  and  an  older  statute  will, 
if  it  Is  possible  and  reasonable  to  do  so,  be 
always  construed  together,  so  aa  to  give  ef- 
fect, not  only  to  the  distinct  parts  or  provi- 
sions of  the  latter  not  Inconsistent  wittf  the 
new  law,  but  to  glVe  effect  to  the  older  law 
as  a  whole,  subject  only  to  restrietlons  br 
modifications  of  Ito  meaning,  where  such 
seems  to  have  been  the  legislative  purpose. 
Suth.  St  Const  f  15SL  A  law  wUI  not  hb 
deemed  repealed  because  some  of  Ite  provi- 
sions are  repeated  In  a  subsequent  statnte^ 
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except  In  so  far  as  the  latter  plainly  appears 
to  have  been  intended  by  the  leglslatare  as 
a  substitute.  Chicago,  M.  &  St  P.  Ky.  Co. 
T.  II.  a.  127  U.  S.  408,  8  Sup.  Ot  11&4;  State 
T.  StoU.  17  Wall.  Longlols  t.  Longlols. 
48  Ind.  60;  Casey  t.  Harned,  6  Clarke  (Iowa) 
1;  State  t.  Custer,  05  N.  O.  339;  Code,  S 
3766;  Breltung  r.  Llndauer,  37  Mich.  21; 
Holy  Trinity  Church  v.  U.  S.,  143  U.  S.  457, 
12  Sup.  Ct.  &1L  (3)  Where  a  later  or  rerlslng 
statute  clearly  covers  the  whole  subject-mat- 
ter of  antecedent  acts,  and  It  plainly  ap- 
pears to  hare  been  the  purpose  of  the  legis- 
lature to  give,  expression  In  it  to  the  whole 
law  on  the  subject,  the  latter  are  held  to  be 
repealed  by  necessary  Implication.  In  re 
New  York  Inst,  for  Instruction  of  the  Deaf 
and  Dumb,  121  N.  Y.  234.  24  N.  £1  378;  U. 
S.  T.  Tynen,  11  Waa  88;  Jemigan  v.  Hold- 
en,  34  Fla.  530,  16  South.  413. 

The  legislature,  by  the  act  of  187&-77 
(Code  S  32tiS),  reaffirmed  the  governor's  rignt, 
as  commander  in  chief,  to  revoke  commis- 
sions and  dlsbaod  companies,  in  the  exer- 
cise of  a  sound  discretion,  "for  the  public 
good  or  the  good  of  the  service."  Are  the 
acts  of  1893  repugnant  to  the  provisions  of 
the  Code?  If  not.  Is  there  anything  In  ei- 
ther (chapter  374  or  chapter  389  of  the  Laws 
of  1883)  that  plainly  manifests  the  puriMse 
of  the  legislature  to  substitute  the  new  acts 
for  the  pre-existing  statute?  These  are  the 
qaestions  upon  which  the  controversy  de- 
pends. The  section'  of  the  Code  then  in 
force  clothed  the  governor  with  power  to  dis- 
band companies,  or  to  revoke  commlsaions, 
where  he  deemed  It  best  for  the  service  or 
the  public  interest;  but  section  18,  c.  374, 
of  the  Xiaws  of  1893,  clothed  him  with  au- 
thority to  act  upon  the  report  of  an  inspec- 
tion made  by  the  proper  officer,  and  order 
that  a  company  be  disbanded,  and  men  and 
officers  be  honorably  discharged,  where  they 
did  not  appear  to  have  come  up  to  a  stand- 
ard of  efficiency  set  up  by  a  staff  officer,  or 
to  have  kept  the  number  of  enlisted  men 
above  the  minimum  prescribed.  Clearly,  the 
right  to  exercise  such  a  general  discretion 
Is  not  inconsistent  with  the  legislative  dec- 
laration that  certain  conditions  may  Justify 
the  exercise  of  the  same  power  in  special 
cases,  and  under  given  circumstances,  with- 
out regard  to  the  views  of  the  agent  Intrust- 
ed by  the  government  with  the  authority. 
So  the  provision  in  section  24  of  the  same 
chapter,  that  a  commissioned  officer  may  be 
honorably  discharged  on  tender  of  his  resig- 
nation, upon  the  report  of  the  board  of  ex- 
amination, or  for  failure  to  appear  before 
anch  board,  is  not  Irreconcilable  with  the 
prior  statute;  for  the  reason  that  the  govern- 
or might,  before  tbe  passage  of  the  later 
act,  have  refused  to  accept  the  resignation 
of  an  officer,  or  upon  an  unfavorable  report 
of  the  board,  or  upon  failure  to  appear  be- 
fore such  board,  might  have  declined  to  re- 
voke his  commission  on  the  ground  that  be 
did  not  b^eve  the  pobUe  interest  or  the 


good  of  the  service  called  for  the  exercise 
of  his  authorl^.  The  two  statutes  can  stand, 
and  be  construed  together  as  vesting  In  the 
governor  the  right  to  revoke  commissions  on 
special  grounds,  without  regard  to  his  opin- 
ion as  to  consequences,  or  for  any  reason 
outside  of -the  cases  enumerated,  where  he 
may  think  it  best  for  the  service.  Looking 
at  all  of  the  provisions  of  the  two  acts, — 
which  refer  to  each  other,  and  were  Intend- 
ed to  be  enforced  together, — we  see  nothing 
to  indicate  a  purpose  to  substitute  the  two 
chapters,  as  a  whole,  for  the  law  previously 
In  force.  The  courts  construe  any  statute 
In  derogation  of  the  common  law,  or  of  com- 
mon right,  strictly,  and,  upon  the  same  prin- 
ciple, prefer  to  Interpret  successive  statutes 
as  in  pari  materia,  and  give  effect  to  all, 
In  so  far  as  they  are  reconcilable  one  wiih 
another.  It  is  manifest  that  the  legislature 
Intended  that  the  naval  force  which  might 
be  organized  under  chapter  399  of  the  Laws 
of  1893  should  constitute  a  part  of  the  state 
militia,  and  should  be  subject  to  the  same 
regulations  previously  prescribed  for  the 
land  forces.  Neither  the  provision  for  tne 
election  of  the  battalion  or  company  officers, 
nor  for  the  appointment  of  staff  officers.  Is 
inconsistent  with  the  intent  on  the  part  of 
the  legislature  to  allow  the  chief  officer  of 
all  the  forces  to  exercise  the  power  given 
him  by  the  acts  of  187(1-77.  Od  the  contrary, 
the  discipline  of  the  naval  forces,  by  the 
express  terms  of  the  last  act,  was  required 
to  "conform  as  closely  to  that  of  the  land 
forces  of  this  state  as  the  difference  in  the 
two  services  will  allow."  If  therefore,  un-- 
der  a  proper  ctmstructlon  of  the  act  of  March 
6,  c.  374,  the  governor  was  not  divested  of 
the  power  to  revoke  commissions  of  officers 
In  the  land  forces,  there  is  no  reason  why 
he  should  not  have  conformed  to  the  rules 
applicable  to  the  land  forces  In  dealing  with 
the  naval  officers.  It  was  not  contended  that 
the  governor  revoked  the  commission  of  the 
plaintiff  for  reasons  that  affected  his  char- 
acter as  a  man,  or  his  general  efficiency  as 
an  officer.  It  Is  ordinarily  essential  to  the 
success  of  efforts  to  train  and  discipline 
troops  that  there  should  be  harmony  and 
concerted  action  on  the  part  of  the  higher 
officers  Intrusted  with  the  duty.  If,  as  we 
gather  from  the  argument,  the  commander 
in  chief  and  the  commander  of  all  the  naval 
forces  had  disagreed  as  to  methods  or  dis- 
cipline, and  such  disagreements  had  made 
their  relations  unpleasant.  It  was  natural 
that  the  chief  officer  should  act  apon  the 
Idea  that  the  naval  forces  would  prove  more 
efficient  If  the  command  should  be  Intrusted 
to  one  in  touch,  both  in  thought  and  purpose, 
with  his  superior.  For  the  reasons  given 
the  demurrer  was  properly  sustained. 

If  the  governor  could  lawfully  revoke  the 
commission  of  the  plaintiff,  the  latter  has 
no  cause  of  action  at  all.  It  is  therefore 
unnecessary  to  follow  counsel  in  the  dls- 
cnsslon  of  the  question  whether.  If  the  plain- 
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tiff  had  suffered  an  Injory  for  whlcb  lie 
would  have  been  entitled  to  redreu,  bis  rem- 
edy wonld  bare  been  an  action  at  law,  pure 
and  Blmple,  or  whether  be  might  have  ta- 
Toked  the  equitable  Jurladlction  of  the  court, 
hy  demanding  an  order  enjoining  the  defend- 
ant, as  lieutenant  commander,  from  exercis- 
ing the  authority  of  commander.  The  Judis- 
ment  la  affirmed. 

018  N.  C.  677) 

RICHAIID80N  et  ox.  r.  BBDD  et  aL 

(Supreme  CoDit  of  North  Oardina.    April  7, 
18941.) 

BzmPTiom  —  Riobt  aw  Pabtrbb  —  ComaRT  or 
C»-P*iiTiiEB— ilBJLTa  or  Paktnbb— CoMssxT  or 
Adhinistbatob  —  Mabbibd  Wohah  —  Bbtop- 

FBI. 

1.  Under  the  rule  that  ODe  partner  cannot 
dahn  ezempHona  from  execution  on  a  judgment 
agaiust  the  patoership  withoat  his  co-partners 
consent,  Bvrvirlng  partoers  cannot  claim  exemp- 
tions without  tti'  consent  of  the  administrator 
of  B  deceubed  partnn. 

2.  Wbere  a  married  woman  contributed 
largel?  to  the  firm  assets,  and  was  dealt  with 
by  the  jArtneis  as  a  co-partner,  they  are  es- 
topped tram  setting  op  that  she  was  a  married 
womau,  and  was  not  a  free  trader,  and  hence 
Incapable  of  contracting,  in  order  to  assert  a 
right  to  exemptions  from  execution  on  a  judg- 
ment against  the  partnership,  without  her  con- 
sent. 

Appeal  from  superior  coor^  BocUn^iam 

county;  Norwood,  Judge. 

Action  by  J.  E.  Richardson  and  wife 
against  E.  M.  Redd,  administrator  of  the  es- 
tate of  A.  J.  Boyd,  deceased,  S.  H.  Boyd, 
and  G.  D.  Boyd,  and  the  Banli  of  Reldsvllle, 
to  restrain  defendant  bank  from  proceeding 
with  a  sale  under  execution.  From  a  Judg- 
ment confirming  a  report  of  a  referee  in 
faTor  of  defendant  bank,  defoidanta  Boyd 
appeaL  Affirmed. 

A.  J.  Burton,  for  appellants.  Johnatfm  ft 
Johnston  and  H.  B.  Scott,  for  appelleei. 

FURCHES,  J.  A.  J.  Boyd,  S.  H.  Boyd,  a 
D.  Boyd,  and  Mrs.  T.  A.  Richardson  were 
the  individual  members  composing  the  pari- 
nershlp  of  the  Boyd  Manufacturing  Compa- 
ny. .  A.  J.  Boyd  is  dead,  and  the  partnership 
is  lnsolT«it  The  Bank  of  ReldsTlIle  has  re- 
covered a  Judgment  against  the  concern  for 
a  partnership  debt,  sued  out  execution,  and 
Is  trying  to  enforce  its  collection  by  a  sale 
of  the  partnership  property.  S.  H.  Boyd  and 
O.  D.  Boyd  each  claim  their  personal  prop- 
erty exemptions  out  of  the  partnership  ef- 
fects, and  have  each  assented  to  the  other's 
doing  so.  But  Mrs.  Richardson  and  the  ad- 
ministrator of  the  deceased  partner  object, 
and  the  quefitlon  Is,  can  S.  H.  Boyd  and  G. 
D.  Boyd  take  their  personal  property  ex- 
emptions out  of  the  partnership  effects, 
against  the  consent  of  Mrs.  Richardson  and 
the  administrator.  Redd?  It  has  been  re- 
peatedly held  by  this  court  that  one  partner 
Is  not  entitled  to  this  exemption  without  the 
conacnt  of  his  co-partners.  Stout  v.  McNeill, 


98  N.  a  1,  8  S.  E.  915;  Scott  r.  Kenan,  M  N. 
C.  296;  Borna  t.  Hanria,  67  N.  0. 140.  These 
anthoriUea  dispose  of  the  case,  nnleBs  thwc 
la  some  reason  for  dlatlngnlshlng  It  from  tbe 
cases  cited.  Thia  tite  defendants  S.  H.  and 
O.  D.  Boyd  nndotake  to  do  by  saying  that 
A.  J.  Boyd  Ifl  dead  and  cannot  dalm  his  ex- 
emption, nor  can  he  ^ve  his  MaaA  to  their 
doing  so.  and  that  Mrs.  Richardson  Ib  a  mar- 
ried woman  now,  and  waa  at  the  time  of  the 
ftxmatiimof  this  partnership,  and  was  notand 
la  not  a  tree  trader;  that  on  account  of  this 
disability  she  was  not  th«),  and  la  not  now, 
capable  of  contracting;  that,  thla  being  so, 
her  Individual  estate  needs  no  protection 
against  the  creditors  of  the  partnership;  that 
In  fkct  she  is  not  a  partner,  and  never  has 
been,  although  she  put  $C.O0O  In  the  concern, 
&nd  waa  considered  and  treated  aa  a  part- 
qer.  It  does  not  become  necessary  that  vre 
should  determine  the  relation  of  Ura.  Rich- 
ardson to  this  conceni,  further  than  to  say 
that  it  appears  from  tbe  case  that  she  put 
$5,000  into  the  partnersh^,  and  must  have 
some  interest,  and  It  hardly  lies  in  tbe 
months  of  those  who  have  dealt  with  her 
aa  a  partner  to  set  up  her  coverture  for  their 
boi^L  We  have  discussed  Mrs.  Bldiaxd- 
•on's  relation  more  than  was  necessary,  for 
the  purpose  of  showing  that  the  reasoning  of 
defendants,  as  to  why  she  need  not  object, 
that  she  needs  no  protection  for  her  Indi- 
vidual estate  against  tbe  credftora  of  the  firm, 
does  not  apply  to  the  estate  of  A.  J.  Boyd. 
And,  wbea  it  comes  to  a  consideration  of  his 
Interest,  it  is  contended  that  Ills  estate  can- 
not be  protected,  because  be  Is  dead,  and  can 
neither  object  nor  assent  This  Is  a  right  In- 
genious way  of  working  the  thing  out  But 
It  would  be  "to  stick  In  the  bark,"  and  to 
abandon  the  principle  upon  which  the  rule 
has  been  established,  to  sustain  the  conten- 
tion of  these  defendants,  that,  although  tbe 
partnership  was  dissolved  by  the  death  of 
A.  J.  Boyd,  etlU  his  estate  (his  admlnlstra- 
toi^  has  the  same  interest  in  its  effects,  and 
is  under  the  same  obligation  to  Its  creditors, 
that  A.  J.  Boyd  was  when  living.  And  If 
the  rule  was  fotmded  upon  the  principle  of 
equitable  lien  that  a  partner  has  In  the  part- 
nership effects,  as  Is  stated  In  Stout  v.  Uc- 
Nelll,  supra,  the  estate  (the  administrator  of 
A.  J.  Boyd)  Is  aa  much  interested  In  having 
ttie  partnership  assets  applied  to  the  satts- 
faotion  of  tbe  partnership  debts  as  A.  J.  Boyd 
wonld  be  if  living.  So  it  Is  plain  to  see  that 
the  reason  of  the  thing  is  against  the  claim 
of  these  defendanta.  But  If  we  should  not 
be  governed  by  the  reason  and  spirit  of  the 
law,  aa  we  think  we  should,  but  conclude  to 
"stick  in  the  ^ark,"  and  be  governed  by  the 
letter  of  the  law,  we  find  these  defendants 
in  no  better  condition.  The  rule  Is  that  they 
are  not  entitled  to  this  exemption  "without 
the  consent  of  the  other  partner  or  partners,** 
and  it  Is  certain  that  A.  J.  Boyd  has  not 
given  his  consent  to  the  allowance  of  these 
exemptions.  The  defendants  S.  H.  Boyd  and 
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G.  D.  Boyd  are  not  entitled  to  the  emnp- 
tlons  daUued,  and  tbein  Is  no  error.  Affirm- 
ed. 


(US  N.  c.  m) 
THOMPSON  T.  CITY  OP  WINSTON. 

(Supreme  Court  of  Nortli  OferoUna.    April  7, 
1896.) 

KuNiciPAi.  CoRPOHATiONa— DBrsorm  Btrbkts— 
AoTtos  ton  Ixjcuin— Instrcctiohs. 

1.  In  aa  action  for  injaries  earned  by  a  de- 
fectlxe  street  the  court  could  not  asaame,  from 
the  fact  that  plaintiff  had  prerioua  knowledge 
of  the  defects  that  he  actnall/  aaw  and  under- 
stood the  condition  of  the  street  at  the  time  of 
the  accident,  since  plaintiff  had  a  right  to  aasume 
that  defendant  had  diarharged  ita  doty  by  re- 
moving the  defects^  and  to  act  on  that  asinmp- 
tion. 

2.  It  ia  proper  to  refuse  Instmctiona  so 
drawn  as  to  assume  that  the  junr  "must,"  and 
not  "m&j,"  find  the  facts  accordinx  to  the  re- 
qnesting  party's  coatentioi). 

'  Appeal  from  superior  court,  Forsyth  comi- 
ty; Brown,  Judge. 

Action  by  J.  J.  Xbompson  against  the  dty 
of  Winston  tor  personal  Injuries  caused  by  a 
defective  street.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

The  plaintiff  alleged  that  be  was  thrown 
from  a  fire  engine  of  which  he  was  driver, 
while  drlvlag  lu  the  nighttime  to  a  fire;  that 
the  accident  was  caused  by  a  defect  In  the 
street,  consisting  of  a  depression  from  four  to 
eight  Inches  deep  along  the  edge  of  blocks  of 
stone  at  a  street  crossing,  which  defendant 
had  negligently  failed  to  repair.  Defendant 
claimed  that  plaintiff  was  intoxicated  at  the 
time  of  the  Injury;  that  be  knew  of  the  de- 
fect In  the  street  before  the  accident;  that 
be  had  been  warned  against  driving  fast; 
that  the  seat  on  the  engine  of  which  was 
driver,  and  the  reins,  were  defective,  of  which 
foots  plaintiff  had  knowledge. 

The  Issnes  submitted  to  the  Jury,  and  tbeir 
answers,  are  as  follows:  "(1)  Was  the  plain- 
tiff Injured  by  the  negligence  of  the  defend- 
ant, as  alleged  In  the  complaint?  Answer. 
Yea.  •  (2)  Was  the  jdalntlff  guilty  of  contrib- 
utory negligence?  Answer.  No.  ^  What 
damage.  If  any,  Is  plaintiff  mtltled  to  recov- 
er?  Answer.  $780." 

The  defendant  submitted  nine  prayers  for 
instmctlons.  The  court  refused  the  first  and 
second,  and  gave  the  third,  fourth,  and  ninth, 
and  substantially  gave  the  others.  The 
prayers  of  the  defendant,  except  those  given 
In  terms,  are  as  follows:  "(1)  That,  according 
to  the  plaintiff's  own  testimony,  he  was  well 
,  acquainted  with  the  condition  of  his  lines, 
tbe  seat  on  the  engine,  and  also  with  the 
condition  of  the  streets,  when  the  accident 
occurred;  that  these  conditions  had  existed 
for  a  consldefable  time  previous  to  the  in- 
Jury  complained  of;  that  there  Is  no  evidence 
that  plaintiff  ever  complained  to  the  authori- 
ties of  the  town  as  to  the  street,  or  the  seat 
.  on  the  engine,  and  no  evidence  of  actnal  or 
Implied  promise  by  the  town  to  repair;  that 
fiila  b^ng  90,  and  the  plaintiff  remaining  In 


tbe  service  of  the  town,  and  continuing  to 
drive  the  ei^ne,  he  assumed  all  rtdc,  and  can- 
not recover  In  this  action.  (2>  That,  accord- 
ing to  plaintiff's  own  testimony,  he  did  not 
use  ordinary  care  In  driving  the  team,  and 
this  want  of  ordinary  care  la  contributory 
negligence,  and  the  Jury  should  answer  the 
second  issue,  Tes.' "  "(5)  That  the  plaintiff 
knew  the  condition  of  tbe  street,  and  that  It 
was  In  an  unsafe  condition  to  drive  his  heavy 
engine  over  it  at  a  great  rate  of  speed,  and 
with  this  knowledge  drove  his  horses,  at  a 
fast  trot  or  gallop,  against  a  stone  curb,  pro- 
jecting four  or  six  Inches  above  tbe  surface, 
and  was  In  tbia  way  thrown  or  knocked  off 
his  en^e.  Such  driving  would  constitute 
contributory  negligence,  and  tbe  Jury  should 
answer  tbe  second  Issue,  'Yea.'  (6)  That  the 
plaintiff  alleges  that  the  street  bad  been  out 
of  repair  for  a  considerable  time;  that  be 
knew  it  well,  passing  It  daily  with  bis  wag- 
on, and  frequently  with  bis  fire  engine,  which 
weighed  about  6,000  pounds;  that  bis  lines 
were  weak,  and  Mb  seat  on  the  engine  not 
well  constructed;  that  If  be  bad  knowledge 
of  all  these  conditions,  and  repairs  were  not 
made  In  reasonable  time  after  notice  to  de- 
fendant, he  had  the  right  to  qoit  the  service 
of  the  defendant;  and  In  case  be  remained  In 
Its  service  after  this  knowledge,  and  was  In- 
jured while  driving  with  the  lines  that  he 
was  daily  using,  riding  upon  a  seat  that  be 
had  been  using,  and  along  a  street  the  condi- 
tion of  which  had  been  well  known  to  bim/ 
for  months,  and  his  Injury  arose  out  of  these 
causes,  all  of  which  were  well  known  to  him. 
It  Is  contributory  negligence  on  his  part,  and 
the  Jury  should  find  tbe  second  issue,  'Yes.' 
(7)-  If  the  Jury  find  from  all  tbe  evidence  that 
plaintiff  had  been  warned  by  tbe  autlioritles 
of  the  town  to  stop  his  fast  driving  only  a 
day  or  two  before  tbe  accident,  and  directed 
not  to  try  to  compete  with  the  paid  depart- 
ment in  getting  to  fir^,  but  to  drive  slowly 
and  carefully;  that  on  the  evening  before  tba 
fire,  which  occurred  at  one  or  two  o'clock  the 
next  morning,  be  was  under  tbe  Influence  of 
liquor,  and  still  In  same  condition  as  late  as 
ten  o'clock  at  nlgbt;  and  that  while  In  this 
coodlUon,  or  for  any  other  reason,  he  drove 
the  engine  reckl^ly,  driving  In  disobedience 
of  orders  from  bis  superior  officers,— be  Is 
guilty  of  contributory  negligence,  and  the 
jury  should  find  the  second  Issue,  'Yes.'  (8) 
That  If  the  Juty  find  that  the  plaintiff  was 
Injured,  If  injured  at  all,  by  reckless  driving, 
and  that  in  disobedience  of  orders  from  the 
officers  of  the  city,  tli«y  sboold  find  tbe  sec- 
ond lame^  *Yes.' " 

Watson  &  Buxton,  for  j^qiellant    J.  CL 

Grogan,  tor  appellee. 

AVERY,  J.  The  only  assignment  of  error 
upon  which  tbe  defendant  has  the  right  to  In- 
sist here  Is  the  failure  of  the  court  to  give 
the  Instructions  asked,  and  tbe  substitution 
of  those  glToi  for  tbem.   It  waa  admitted  to 
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be  the  duty  of  the  defendant  to  keep  Its 
streets  and  eldewalka  In  reasonably  safe  con- 
dlflon,  and  It  seems  that  the  Instruction  upon 
'Which  the  exceptions  are  founded  does  not  re- 
late to  the  question  whether  the  municipality 
was  negligent  in  suffering  them  to  become  ob- 
structed as  described  by  the  witnesses.  The 
prayer  of  the  defendant  proceeds  upon  the 
idea  of  conceding  that  the  city  was  culpable, 
but  of  denying  that  its  carelessness  was  the 
proximate  cause  of  the  injury.  It  is  not  ccoi- 
tended  that  the  plaintiff  is  precluded  from  re- 
covery on  the  ground  that  the  injur?  was 
due  to  want  of  care  on  the  part  of  a  fellow 
servant.  Though  he  was  employed  to  drive 
a  team  for  the  city,  he  could  be  held  to  no 
more  rigid  rule  of  diligence  than  that  appli- 
cable to  any  other  resident  of  the  town.  The 
fact  that  he  had  opportimlty  to  become  la- 
miliar  with  defects  In  the  streets  was  evi- 
dence which  the  Jury  might  liave  considered 
In  determining  whether  he  was  actually  cog- 
nizant of,  and  recklessly  disregarded,  the  dan- 
ger at  the  time  of  the  accident  The  court 
could  not  assume,  from  the  fact  that  the 
plaintiff  bad  had  previous  knowledge  of  the 
obstruction,  that  he  actually  saw  and  under- 
stood the  condition  of  the  street  at  the  time. 
He  had  a  right  to  assume  that  the  defendant 
had  discharged  Its  duty,  and  to  act  upon  that 
assumption.  Russell  v.  Town  of  Monroe,  116 
N.  C.  720,  21  S.  B.  550.  Neither  he  nor  otner 
residents  of  the  municipality  were  required, 
as  the  court  properly  told  the  Jury,  to  carry 
in  their  hands  a  map  of  obstructions  In  the 
streets,  made  out  like  a  mailner's  chart,  oi>- 
on  the  supposition  that  the  city  authorities 
would  never  be  aroused  to  action  by  a  sense 
of  their  duty  to  the  public. 

The  court  also  submitted  fairly  to  the  Jury 
the  questions  whether  the  defendant  was 
warned  of  the  danger  of  driving  fast,  and  for- 
bidden to  do  so;  whether  he  was  Intoxicated 
at  the  time  of  the  accident;  and  whether,  If 
he  was  careless  In  either  respect,  such  negli- 
gence contributed,  proximately  or  concurrent- 
ly with  the  plaintiff's  omission  of  duty,  to 
cause  the  Injury.  The  attention  of  the  Jury 
was  properly  called  to  the  subjects  to  which 
thelT  inquiries  should  be  addressed.  The  In- 
structions asked  by  the  defendant  numbered 
5,  6,  and  7  were  so  drawn  as  to  assume  that 
the  Jury  must,  not  that  they  might,  find  the 
facts  according  to  defendant's  contention.  It 
was  not  error,  therefore,  to  refuse  to  adopt 
the  language  of  the  prayers,  and  withdraw 
from  the  Jury  questions  upon  which  It  was 
their  right  and  their  duty  to  pass.  Unless 
the  Jury  found  that  the  injury  was  caused  by 
the  carelessness  of  the  city  authorities,  in  fall- 
ing to  provide  a  better  seat  or  stronger  reins, 
it  was  needless  for  them  to  know  or  consider 
the  law  relating  to  defective  implements.  But, 
with  the  preliminary  caution  that  the  instruc- 
tiou  jxpaa  this  subject  would  be  applicable  on- 
ly In  case  they  should  find  the  injury  direct- 
ly doe  to  such  defects,  the  court  stated  very 
dearly  and  correctly  the  rule  of  law  govern- 


ing the  liability  of  the  defendant  in  that  cou- 
tingracy.  No  other  inference  can  be  drawn 
from  a  careful  review  of  the  charge  given  In 
lieu  of  that  asked.  In  connection  with  the  ver- 
dict, than  that  the  Jury  believed  from  the  tes- 
timony (1)  that  the  plaintiff  was  not  Intoxi- 
cated; (2)  that  either  he  had  not  been  warn- 
ed to  drive  slowly,  or  had  not  acted  upon  the 
warning,  If  given;  (3)  that  neither  the  de- 
fective condition  of  the  seat  nor  the  reins 
was  the  proximate  cause  of  the  accident; 
(4)  that  the  plaintiff  did  not  actually  see,  or 
have  his  attention  called  to,  the  obstruction 
of  the  street,  when  be  was  driving  towards 
it,  Just  before  the  Injury  was  sustained.  We 
conclude,  therefore,  that  there  was  no  error. 

(lis  N.  c.  ctl> 
8TTERS  T.  ALSPAUGH  et  tX 

(Sopreme  Court  of  North  Carolina.   ApcQ  7, 

1806.) 

Action  aoaikst  AsBtoxea  or  Hortoiok  — 3Va» 
EssART  Parties — Dbfeot — Ousorioir 

—  PIU.0T10B. 

1.  Id  an  action  againat  the  Sisignee  of  a 
mortgage  on  a  debt  to  secure  which  the  aasignee 
had  deposited  the  mortgage  as  collateral  se- 
curity.  the  mortgagee  in  not  a  neceaaaiy  party. 

2.  Where  defect  of  parties  is  apparent  on 
the  face  of  the  complaint,  the  objection  most 
lie  made  by  demurrer;  if  not  so  apparent,  by 
answer. 

3.  Where  a  part},  during  the  trial,  discovers 
a  defect  of  parties,  he  should  move  that  they  be 
joined,  and  cannot  take  advantage  of  the  defect 
after  an  adverse  verdict 

Appeal  from  superior  court  Fort^lb  coonty; 
Brown,  Judge. 

Action  by  Henry  A.  Styers  against  W.  A. 
Alspaugb  and  otben.  From  a  Judgment  ren- 
dered, defendant  W.  A.  Alspaugb  appeals. 
Affirmed. 

This  was  a  dvll  action  tried  before  Judge 
Brown  and  a  Jury  at  January  special  term, 
1806,  at  Forsyth  superior  court  The  plain- 
tiff claimed  a  deftt  on  W.  A.  Alspangta  ot 
$290,  with  Interest  secured  by  notes  and  mort- 
gages assigned  as  collateral,  as  appears  in  tbe 
pleadingSr  and  prayed  for  judgment  on  debt 
and  foreclosure  of  collateral  mortgagee 

The  issues  were  as  follows:  Q.  Wm 
the  notes  and  mortgages  set  oat  in  the  com- 
plaint paid  and  discharged  by  defendant  Als- 
paugh  as  alleged  by  defendant?  A.  Now 
(2)  Q.  Were  the  notes  and  mturtgages  set  out 
in  complaint  transferred  to  plaintiff  by  de- 
fendant Alspaugb  as  collateral  security  f<v  a 
debt  snd,  if  so,  what  sum  is  due  thereon  by 
Alspaugb  to  Styers?  A.  $290,  with  intmst 
from  October  0,  1803." 

J.  S.  Grogan,  for  appelant  Watson  &  Box- 
ton,  for  ampellee. 

MONTGOMERT,  J.  It  appears  from  the 
complaint  and  answer  that  the  notes  and 
mortgages  executed  by  the  defendant  Belcb 
to  Montague  and  Kemer  were  trsnsferied  and 
assigned  to  the  defendant  Alspangh,  and  It 
follows,  therefore,  that  these  mwtgagees  were 
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not  necessary  parties  to  this  action.  Where 
the  defect  of  partiee  la  apparent  on  the  lace 
of  the  complaint,  the  objectiw  must  be  made 
b7  demurrer;  If  not  so  apparent,  by  answer. 
Code,  li  239,  240;  Komes&j  t.  Steamboat 
Co..  107  N.  0. 115. 12  S.  E.  123;  Leak  t.  Got- 
InfiTton,  99  N.  G.  559,  6  S.  B.  211.  If  the  above 
admleston,  however,  had  not  been  made  In 
the  answer,  the  defendants,  on  dlBCovering, 
during  the  trial,  the  defect  of  parties  plaintiff, 
ahonld  have  moved  to  amend  their  answer 
and  to  have  Montague  and  Kemer.  the  mort- 
gagees, made  parties.  His  honor  below  very 
properly  refused  to  allow  them  to  present 
their  case  to  the  jnry,  and  then,  after  an  ad- 
verse verdict,  to  make  the  excepUon  that 
there  was  a  defect  of  parties  to  the  snit.  The 
plaintiff  was  satisfied,  it  seems,  to  proceed, 
relying  upon  the  sufficiency  of  the  assignment 
of  the  notes  and  mortgages  by  the  mortga- 
gees, Montagne  and  Kemer,  to  the  defendant 
Alspangh.  and  the  assignment  by  him  to  the 
plaintiff;  or.  If  not,  upon  tbe  subjection  of  the 
equitable  Intn^ats  of  the  defendant  Reich  in 
the  mortgaged  land  to  the  payment  of  his 
debt  The  defendants  should  have  made 
their  obJecUoQ  on  account  of  defects  of  par- 
ties before  the  case  was  put  to  the  Jury.  His 
bonor  instmcted  the  Jury  that  upon  the  testi- 
mony they  should  find  the  Issues  In  favor  of 
the  plaintiff.  The  defendant  Alspangh  testi- 
fied that  he,  with  his  own  money,  paid  off  the 
notes  and  mortgages,  and  took  an  assignment 
of  them  from  the  mortgagees  to  himself. 
What  the  witness  said  about  an  agreement  be- 
tween himself  and  one  of  the  mortgage  debt- 
ors In  reference  to  the  payment  of  the  debt 
Is  too  vague  to  amount  to  anything  in  law. 
Tbe  fact  was  that  Alspangh  paid  the  notes 
and  mortgages  with  his  own  money,  and  took 
an  asslgmnent  of  them  to  himself,  and  after- 
wards used  them  as  collateral  security  for  a 
debt  be  owed  the  plaintiff.  There  Ls  no  error 
In  tbe  rulings  of  the  court  below,  and  the  Judg- 
ment is  affirmed. 


cm  N.  c.  ««8) 

NATIONAL  BANE  OF  GREENSBORO  et 

al.  \.  GILMER  et  al. 

Appeal  of  CONGREGATION  OF  UNITED 
BRETHREN. 

(Snpreme  Court  of  North  Carolina.    April  7, 
1896w) 

JDD6HBNT  BT  OOIT««ICT  —  BSTRT  IS  VaCATTOH  — 

VAUDiTx-^iGsiaa  la  Anothbb  CooMTr. 

1.  Where  snmmons  was  regolarly  issued, 
and  a  verified  complaiDt  filed,  a  judgment  en- 
tered in  vacation  pursuant  to  an  agreement  by 
defendants  that,  if  judgment  BhouTd  be  taken 
against  them  by  any  other  creditor,  plaintiff 
might,  either  at  teim  or  Id  vacation,  enter  up 
JnojEmcnt  upon  the  inmplalnt,  Is  valid  as  against 
defendants'  otiier  creditors. 

2.  The  signing  of  a  Judgment  by  the  Judge 
while  in  anoucT  county  Is  valid*  wlien  done  by 
consent. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Krown,  Judge. 


Action  by  the  National  Bank  of  Greens- 
boro and  others  against  J.  E.  Gtlmer  and 
others.  The  Congregation  of  United  Breth- 
ren moved  to  vacate  a  Judgment  recovered 
against  said  J.  B.  Gilmer  and  others,  and 
appeals  from  a  Judgment  refusing  to  nt 
aside  said  Judgment  Afllimed. 

A  E.  Holton.  for  appellant    B.  T.  Ben- 
nett, for  appellee. 

CLARE,  J.  The' summons  was  regularly 
Issued  and  served  in  tbe  case  In  which  the 
Judgment  now  attacked  was  obtained,  and 
at  the  November  term,  1893,  a  verified  com- 
plaint for  a  suih  certain,  due  by  promis- 
sory note,  was  filed.  The  defendants'  tfaore- 
In  filed  no  answer,  and  the  plaintiff  might 
have  entered  up  Judgment  by  default  final, 
but  consented  to  a  continuance  upon  an 
agreement  being  executed  by  the  defend- 
ants during  said  term  that,  if  Judgment 
should  be  taken  against  them  by  any  other 
creditor,  the  plaintiff  might  at  any  tlme^ 
either  in  vacation  or  at  term,  after  January, 
1894.  enter  up  Judgment  upon  the  com- 
plaint Judgment  was  taken  against  the 
defendants  by  another  creditor,  and  there- 
upon this  Judgment  was  entered  up  on  Feb- 
ruary Ist,  In  vacation,  and  was  signed  In 
another  county  by  the  Judge  presiding  in 
the  district;  said  Judgment  reciting  tbe 
above  facts  and  the  happening  of  the  con- 
tingency, and  appending  the  aforesaid  - 
agreement  There  la  no  objection  raised  by 
tbe  defendanta  In  aald  Judgment,  but  an- 
other Judgment  creditor,  a  party  to  tbe  pres- 
ent proceeding,  wblch  la  a  judgment  cred- 
itors* bill  to  subject  the  land  of  the  Judg- 
ment debtor,  seeka  to  have  the  afbreaald 
Judgment  set  aside  as  void.  There  Is  no 
allegation  of  fraud.  His  honor  properly 
held  the  aald  Judgment  valid  and  regular, 
and  declined  to  bet  It  adde.  The  cases 
cited  aa  to  the  reqnirementa  of  &  confeaalon 
of  Judgment  -without  action  (Code,  |i  070- 
572),  and  tbe  aubmiaaion  of  a  controvway 
without  action  (Id.  H  667-SG9),  have  no  a^ 
plication.  Here  there  waa  an  action  regu-. 
larly  pending,  a  verified  complaint  filed  for 
a  anm  certain,  no  anawer,  and  fun  agree- 
ment executed  at  sAld  term  that  on  a  con- 
tingency named  (which  Is  set  out  in  tbe 
Judgment  aa  having  occurred)  the  deferred 
Judgment  can  be  entered  up  In  vacation. 
If  so,  It  would  almost  necessarily  be  signed 
by  the  Judge,  if  at  all,  while  In  some  other 
county  In  the  district  While  the  court  baa 
never  commended  the  habit  of  mterlng  np 
Judgments  in  vacation.  It  has,  In  numerous 
casea.  held  aucb  Judgments  regular  and  val- 
id. Hwvey  v.  Edmunda.  68  N.  C  243;  Har- 
rdl  V.  Peeblea.  79  N.  C.  26;  Molynenx  v. 
Hu^.  81  N.  0  106;  Badger  v.  Daniel,  82 
N.  a  468;  Shackleford  v.  MUler,  91  N.  a 
181;  Branch  v.  Walker,  92  N.  a  87;  Mc- 
Dowell V.  McDowell,  Id.  227;  Goatea  v. 
Wllkea,  94  N.  O.  174;  Bynnm  v.  Powe.  97 
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N.  O.  374,  2  S.  E.  170;  Anthony  r.  Estee,  99 
N.  0.  G98,  e  S.  E.  705;  Brooks  v.  Stepbena, 
100  N.  C.  207,  6  S.  B.  81;  Fertilizer  Co.  v. 
Taylor.  112  N.  O.  141.  17  S.  E.  69;  Benbow 
V.  Moore.  114  N.  0.  203,  19  S.  B.  15a  The 
sij^Inff  a  Judgment  by  thp  Judge  In  anoth- 
er county  Is  valid  when  done'  by  consent. 
Young  V.  Connelly.  112  N.  C.  647, 17  S.  E.  424, 
and  cases  cited.  In  some  of  tbe  above  cas- 
es the  judge,  by  consent,  came  to  his  con- 
clusion and  rendered  Judgment  in  vacation, 
and  Id  another  county,  or  even  in  another 
district.  But  here  he  only  signed  a  Judg- 
ment consented  to  by  the  parties.  Nor  do 
the  cases  cited  as  to  conditional  judgments 
have  any  bearing  here,  for  this  Judgment  is 
absolute  and  unconditional.  The  only  con- 
dition was  In  the  agreement  between  the 
parties  as  to  the  occasion  and  time  when 
the  judgment  should  be  entered  up  tn  vaca- 
tion, and  the  judgment  recites  that  the 
agreement.  In  all  respects,  bad  been  ob- 
served. In  refusing  to  set  the  Judgment 
aside,  there  was  no  error. 

(118  K.  C.  S43} 

JOHNSTON  T.  NIAGARA  FIRE  INS.  CO. 

(Snprema  Court  of  North  Carolina.    April  7, 

1S96.) 

lasoBAxoi— Oo»TRuoTiox  or  Pouor— Pbopbrtt 

Inbukbd. 

Wliprp  the  written  part  of  the  policy  in- 
sures insured's  "stock  of  cloth,  casslmeres,  cloth- 
ing, trimmiuea,  and  all  other  urtidin  usual  iii  a 
mercliant  tailor's  eBtabllsbment,"  and  the  print- 
ed part  of  the  policy  provides  that  "patterns" 
are  not  covered  by  the  policy,  no  recovery  can 
be  had  for  their  destruction. 

Appeal  from  superior  conr^  Forayth  coun- 
ty; Brown,  Judgt. 

Action  by  R.  D.  Johnston  against  the  Niag- 
ara Fire  Insurance  Company.  From  a  judg- 
ment for  plaintiff  for  part  only  of  his  claim, 
he  appeals.    No  error. 

Watson  &  Buxton  and  Jones  &  Patterson, 
for  appellant    Glenn  &  Manly,  for  appellee.* 

OLARK,  J.  When  there  is  a  conflict  be- 
tween the  written  part  of  the  policy  and  the 
printed  part,  as,  for  Instance,  If  the  "tailor's 
pattnus"  had  been  named  as  Insured,  and 
the  printed  general  exception  bad  adnded 
any  liability,  as  It  does,  for  "patterns,"  then 
tbe  written  part  of  tbe  policy  would  govern. 
1  May,  Ids.  S  177,  and  numerous  cases  cited; 
Wood,  ln&  p.  163,  note  S.  Or,  If  It  were 
doubtful  whether  the  ''patterns'*  were  em- 
braced in  the  general  «cceptlon,  the  doubt 
must  be  resolved  In  favor  of  the  assured.  1 
May.  Ins.  i  176,  and  cases  dted.  But  here 
the  property  Insured  Is  described  as  the 
plalntllTa  "stock  of  doth,  cashmeres,  cloth- 
ing, trimmings,  and  all  other  articles  usual 
In  a  merchant  tailor's  establishment"  "Pat- 
terns" are  not  named  as  being  insured. 
They  could  only  come  within  the  words  "all 
other  articles";  and,  when  that  construction 
ts  asked  to  be  placed  utton  the  contract,  we 


find  In  another  part  of  the  contract  an  a- 
press  stipulation  that  "i>attems"  are  not  to 
be  construed  as  covered  by  that  policy.  It  Is 
not  tbe  case  of  a  conflict  between  tbe  words 
of  the  written  and  printed  parts  of  the  pol- 
icy, nor  1b  It  the  case  of  a  doubtful  exception; 
but,  upon  the  face  of  the  policy,  "patterns" 
are  not  specially  included  by  name,  and  they 
are  specially  agreed  to  be  excluded.  No  ei^ 
ror. 


(118  N.  a  Sli) 

BLAKE  et  aL  V.  BLAB3I  et  aL 

OSnnnme  Court  of  North  Caroliaa.    Aj/dl  7, 
1896.) 

pAamiOM— Witx^-CoHSTauoTioir. 

Where  property  is  devised  tn  tnurt  for  all 
the  children  of  testator,  with  power  to  the  trus- 
tee to  use  the  Income  for  the  mainteDance  of 
the  minor  childrea,  "to  be  divided  when  the 
youngest  child  should  arrive  at  age,"  parUtion 
cannot  bfe  had  until  the  happening  of  the  ctm- 
tlngency. 

Appeal  from  superior  conr^  Bobesoa  county; 

Green,  Judge. 

Action  by  R.  K.  Blaiie  and  others  against 
Annie  L.  Blake  and  otben  tor  partition  of 
land.  From  a  Judgment  ordering  a  partition, 
defendants  appeaL  Reversed. 

The  property  to  be  partitioned'  was  devised 
to  tbe  parties  by  the  following  will:  "I,  Susan 
O.  R.  Blake,  of  tbe  county  of  Robeeon,  state 
of  North  Carolina,  being  of  sound  mind  and 
memory,  but  remembering  the  uncertainty  of 
this  life,  do  make  and  declare  this  my  last 
will  and  testament;  that  is  to  say:  (1)  I 
give,  devise,  and  bequeath  all  my  real  prop- 
erty and  estate  of  whatsoever  description,  con- 
sisting of  town  lots,  bouses,  etc,  In  the  town 
of  Lumberton,  N.  C,  and  the  land  In  Britts* 
township,  in  said  county,  known  as  the  'Britts 
Land.'  to  my  husband,  W.  B.  Blake,  In  trust 
for  ail  my  children,  to  be  equally  divided  t>e- 
tween  them  when  the  youngest  child  shall  ar- 
rive at  the  age  of  twenty-one  years.  I  also 
empower  him  to  use  the  rents  and  profits  in 
tbe  support  maintenance,  and  education  of 
such  of  my  children  as  are  infants  until  they 
attain  their  majority.  I  also  hereby  invest 
my  husband  and  trustee.  W.  B.  Blake,  with 
fuU  power  to  sell  and  Invest  In  other  property 
or  estate  such  of  my  property  and  real  estate 
as  Is  herein  devised,  or  any  part  thereof, 
shotUd  it  be  to  the  interest  of  my  children  so 
to  do,  and  this  devise  is  subject  to  the  right 
and  power  so  to  do." 

A.  Nash,  for  appellants.  McNeill  Sb  Mg- 
Lean,  for  appeUees. 

OLARK,  J.  Under  tbe  devtee  In  Ow  irlll, 
which  is  appended  to  the  complaint,  tbe  prop- 
erty was  left  in  trust  to  be  "divided  when  tbe 
youngest  child  should  arrive  at  age:"  That 
contingency  not  yet  having  happened,  a  divi- 
sion cannot  be  ordered.  Green  v.  Oreen,  8tt 
N.  0.  546.  The  complaint  falls  to  state  • 
cause  of  action.   Action  dismissed. 
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(118  N.  G.  m) 
VADOHA.N  T.  BOARD  OF  OOM'RS  OF 
F0KS7TH  COUNTY. 

(Snnreme  Court  of  North  CaroUns.   AfsSl  7, 
1896.) 

GouiTTT  BoABD  — Power  to  Uobtsasb  Couhtt 
LAitj>— Implibd  Autbo»itt— AonwB 

BX  TAZPAThke. 

1.  County  commiBdonerB  hsTe  no  authority 
to  mortgage  county  land  on  which  they  propose 
to  erect  a  courthoiiBe,  to  secure  the  bonds  issued 
to  build  it. 

2.  Express  authority  to  county  commission- 
era  to  sell  real  estate  of  the  county  at  a  fair 
price  does  not  imply  power  to  mortgage  the 
aame,  thereby  permitting  an  indirect  alienation 
at  much  less  than  the  value  of  the  property. 

3.  Though  a  proposed  mortgage  of  county 
land  by  the  county  commissioners,  to  secure 
bonds  issued  to  build  a  courthouse,  would  be 
void,  and  equity  would  mjoin  foreclosure  there- 

,  under,  a,  taxpayei^  without  waiting  till  foredo- 
■nre  ig  threatened,  may  bring  suit  to  restrain 
the  execution  of  the  mortgage. 

Appeal  from  BUperior  court,  Foraytb  county; 
Norwood,  Judge. 

AcUoD  by  T.  L.  Vaughan  against  the  board 
of  commissioners  of  Forsyth  county  to  enjoin 
defendant  from  executing  a  deed  of  trust  on 
land  belotiglng  to  the  county.  The  Festraln- 
Ing  order  was  vacated,  and  plalntUT  appeals. 
Reversed. 

Watson  ft  Baxtu  and  A.  B.  Holton,  for  ap- 
pelant Glenn  ft  Bfanly,  fOr  ai^eUees. 

AVERT,  J.  The  right  to  contract  the  con- 
templated bonded  indebtednees  has  already 
been  passed  upon.  Vaughan  t.  OommlsslMi- 
er8.U7  N.a427,23  S.m3&4.  It  may  be  that 
this  or  the  former  action  was  brought  for  the 
purpose  of  extracting  advice  from  the  court, 
but  nothing  appears  upon  the  face  of  the  rec- 
ord to  show  that  It  Is  not  a  bona  fide  con- 
troversy between  parties,  as  It  was  prop^ly 
constituted  below,  and  brought  up  for  re* 
view  according  to  the  regular  course  of  the 
court  This  court  has  no  right  to  Indulge  In 
or  act  upcm  mere  conjecture. 

A  county  Is  a  goremmental  agency,  creat 
ed.  Id  part  at  least,  for  the  purpose  of  pro- 
Tiding  pnbllc  buildings  for  the  administration 
of  Justice  and  for  the  safe-keeping  of  prison- 
ers. The  county  rerenue  Is  safe  from  seizure 
by  creditors,  or  even  for  taxes  due  the  federal 
govemment,  because  to  admit  the  right  to 
appropriate  them  In  satisfaction  of  a  claim 
would  be  to  concede  the  power  to  destroy  the 
state  government  by  depriving  its  agencies 
of  the  means  of  performing  their  proper  func* 
tiona.  Subject  to  the  restrictions  contained 
In  the  federal  constitution,  the  state  is  a  sov- 
ereignty, and  It  is  essential  to  its  preserva^ 
tion  to  give  to  all  property  held  for  it  by  such 
agencies  as  counties  the  same  protection  as  is 
given  to  that  held  In  its  own  name.  Hughes 
T.  Commissioners,  107  N.  C.  598,  12  S.  E.  4«S; 
Mertweather  v.  Garrett,  102  U.  S.  472;  IT.  S. 
T,  Railroad  Co.,  17  WalL  322.  The  same  ex- 
emption  from  seizure  and  sale  under  execa 
tion  Is  extended  to  property  held  for  public 
nse.  Rich  as  public  buildings,  streets,  engine 


houses,  and  everything  which  is  devoted  to 
governmental  purposes.  DUl.  Mun.  Corp.  i 
576;  Hughes  v.  Oonunlstionera,  supra;  Ooocb 
v.  Gregory,  65  N.  C.  142.  For  the  same  rea- 
son, no  lien  Is  acquired  by  judgment  credit 
ors  or  mechanics  i^iainst  property  devoted  to 
governmental  purposes,  whether  the  title  be 
in  the  state  or  a  connty,  unless  where  the 
legislature  expressly  provides  for  its  acquisi- 
tion. City  of  Davenport  v.  Peoria  Marine  & 
Fire  Ina  Co.,  17  Iowa,  276;  Schafler  v.  Cad- 
wallader,  36  Pa.  St  126;  Leonard  v.  City  of 
Brooklyn,  71  N.  T.  498;  Bell  t.  Mayor,  etc., 
of  New  York,  105  N.  T.  138,  11  N.  B.  495; 
2  DUl.  Mun.  Corp.  |  677.  It  Is  eguaUy  weU 
settled  that  neither  a  public  coriwratlon  nor 
a  quasi  public  corporation  has  the  power  to 
sell  property  held  for  corporate  purposes 
where  the  alienation  of  It  would  tend  to  em- 
barrass or  prevent  the  performance  of  Its  du- 
ties to  the  public  Hughes  t.  Oommlssloaers, 
supra;  Gooch  v.  McGee,  83  N.  C.  64. 

It  Is  contended  that  the  amendatory  act 
(Laws  1805,  c.  135,  {  1)  makes  no  change  or 
no  material  alteration  In  the  language  of 
Code,  S  707,  subd.  20.  But  whether  the  con- 
tention be  well  founded  or  not,  if  the  county- 
commissioners  have  no  authority  to  convey 
the  land  on  which  they  propose  to  erect  tbB 
courthouse,  by  a  mortgage  deed,  to  secure  the 
bonds  issued  to  build  it,  and  thereby  render 
the  site  and  buildings  liable  to  sale  for  the 
satisfaction  of  tbe  debt,  it  Is  needless  to  dis- 
cuss the  effect  of  the  legislative  amendment; 
for  though  it  t>e  conceded  that  the  effect  of 
the  amendment  was  to  delegate  to  the  com- 
missioners, without  the  assent  of  the  justices, 
the  power  "to  sell  or  lease  the  real  property 
of  the  county,  and  to  make  deeds  or  leases 
for  the  same  to  any  purchaser  or  lessee," 
th^  cannot,  by  any  fair  implication,  claim 
the  right  under  this  authority  to  Incumber  by 
mortgage.  Instead  of  making  an  absolute 
sale.  The  general  rule,  as  laid  down  by  al- 
most aU  of  tbe  text  writers  and  a  majority  of 
the  courts  of  the  stu'^es,  Is  that  a  power  to 
and  nrnvey  real  estate  does  not  confer 
authority  to  mortgage.  To  bring  a  particu- 
lar case  within  the  exception  to  the  role,  It 
must  appear  from  the  language  used  and  the 
nature  of  the  proper^  subject  to  the  power 
that  the  principal  donor  or  grantor  of  the 
power  Intended  that  the  agent  should  be  at 
liberty  to  raise  money  by  mortgaging  it.  1 
Jones,  Mortg.  {127;  2  DUL  Mun.  Corp.  i 
579;  StroughUI  v.  Anstey,  1  De  G«x,  M,  ft 
G.  634  (400);  Morris  v.  Watson,  15  Minn. 
212  (Gil.  165).  "A  power  to  seU,"  said  the 
supreme  court  of  Massachusetts  In  Hoyt  v. 
Jaques,  120  Mass.  286.  "ImpUes  that  the  at- 
torney Is  to  receive  for  the  benefit  of  the 
principal  a  fair  and  adequate  price  for  the 
land.  A  power  to  mortgage  Involves  a  right 
In  the  attorney  to  convey  the  land  for  a  less 
sum,  so  that  the  whole  estate  may  be  taken 
on  a  foreclosure  for  only  a  small  part  of  Its 
value.  So,  under  a  vUI,  a  trust  with  power 
to  seU  prima  fade  Imports  a  power  to  seU 
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'out  and  oat,*  and  win  not  antborize  a  mort- 
gage, unlesB  there  la  something  in  the  will  to 
^ow  that  a  mortgage  waa  within  the  Inten- 
tion of  the  testator."  It  Ib  true  that  some 
decisions  are  to  be  found  which  are  in  con- 
flict with  the  general  consensus  of  opinion, 
especially  where  the  controverted  question  Is 
whether  a  strictly  prlTate  corporation  Is  au- 
thorized to  mortgage  Its  laud.  Corporations 
which  exercise,  delegated  goTemmental  au- 
thority, such  as  counties,  must  be  confined  to 
a  strict  construction  of  the  statutes  grant- 
ing their  powera  There  is  nothing  in  the 
nature  of  their  duties  to  give  rise  to  the  Im- 
plication that  the  state  Inteuda  to  clothe 
them  with  any  other  power  than  that  ex- 
pressly conferred,  and  the  further  right  to  do 
what  Is  necessary  to  the  complete  exercise  of 
the  express  powers.  Where  .the  law  so  Jeal- 
ously protects  the  rights  of  the  sovereign 
state  against  the  sale  of  its  property  devoted 
to  public  purposes,  by  any  Implication,  In  sat- 
isfaction of  mechanics*  liens  or  Judgments,  It 
would  be  strangely  Inctmslstent  to  infer  from 
an  express  power  to  sell  at  a  fair  price  the  In- 
tent on  the  part  of  the  grantor  of  the  power 
to  permit  an  Indirect  alienation  at  much  less 
than  the  value  of  the  property.  Such  lati- 
tude In  construction  appears  still  more  un- 
reasonable whete  the  effect  is  to  place  an  In- 
cumbrance upon  a  building  and  site  provided 
for  the  administration  of  Justice.  Where  a 
taxpayer  shows  prima  facie  that  an  illegal 
tax  is  about  to  be  levied  by  the  county  au- 
thorities, or  that  they  are  about  to  Issue 
bonds  of  the  county  contrary  to  law,  courts 
of  equity  will  restrain  such  abnse  of  power 
at  his  Instance.  McDowell  v.  Constroctlon 
Oo.,  96  N.  0.  614,  2  S.  E.  351.  Though  the 
mortgage  deed  which  the  defendant  proposes 
to  execute  would  be  void.  It  would,  neverthe- 
less, cast  a  cloud  upon  the  title  of  the  county 
to  the  land  (Beach,  InJ.  H  70S,  709);  and.  as  a 
court  of  equity  would  enjoin  a  sale  for  f oreclo- 
Bure  under  the  mortgage.  It  has,  for  the  same 
reason,  the  right  to  grant  Its  aid  In  the  lu- 
ciplency  of  the  proceeding  by  thwarting  the 
attempt  to  give  a  power  of  sale.  In  an  action 
for  possession  by  a  purchaser  at  a  foreclosure 
sale  of  the  proposed  mortgage.  It  would  be- 
come necessary  to  resort  to  extrinsic  evi- 
dence to  show  the  action  of  the  commission- 
ers, and  then  to  establish  the  fact  that  they 
had  transc«ided  their  powers.  Beach,  InJ. 
§  709;  Roth  T.  Insley,  86  Cal.  134,  24  Pac. 
853.  Where  a  sale  by  virtue  of  a  mortgage 
deed,  though  it  be  unlawfully  executed, 
wculd  tend  to  compel  persons  having  an  In- 
terest in  the  property  which  It  Is  proposed  to 
Incumber  to  resort  to  such  means  for  protec- 
tion, the  same  reasons  exist  for  taking  time 
by  the  forel»  k  upon  a  proper  application,  as 
where  the  mortgagee  Is  about  to  sell  to  fore- 
idose.  The  plaintiff  has  an  Interest  in  eon^ 
mon  with  other  taxpayers  In  protecting  prop- 
erty purchased  by  the  county  tax  fund,  and 
especially  where.  If  It  be  sacrificed  at  a  fore- 
closure sale,  the  taxpayers  will  be  called  up- 
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Its  stead. 

For  the  reasons  glven^  tbera  waa  enor  m 
vacating  the  leetnlniac  Md«r.  Btnob 
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CAXBIBBa— XlUUBISS    TO  PaSSBHOBBS— COVTBSMF- 

TOKT  Nboljgk:«cb, 
In  an  action  for  Injariea  lec^ved  hj 
plaintiff  while  alighting  from  defendaat'a  train, 
where  it  appeared  that  the  train  had  stuped 
some  distance  from  the  station,  and  th«  conduct- 
or  had  directed  the  paasengerB  to  get  out  ther^ 
which  plaiotUL  thoogh  knowing,  as  ha  tesUOed 
at  the  trial,  that  it  was  a  dangeroaa  plac*  to 
alight,  was  obliged  to  do,  in-  order  to  take  an- 
other tralo  then  waiting  at  the  atatioa,  the  is- 
sue whether  plaintiff  was  guilty  id  coatxitnitory 
negilffence  In  thus  alightinig  waa  properly  aob- 
mitted  to  the  jury 

Ai^eal  from  superior  cottrt»  Forsyth  ooorty; 

Brown,  Judge. 

This  action  was  brought  by  George  W.  Wn- 
shaw  against  the  Ralei^  &  Augusta  Alr^Line 
Railroad  Oompany  to  recover  damages  for  In- 
juries lecelved  by  plaintiff  while  wMghHng 
from  defendant's  train.  There  wae  a  Jadg- 
ment  for  plaintiff,  and  defendant  appealed. 
AfOrmed. 

MacRae  &  Day  and  Job.  B.  Batdwtor»  for 
appelant   Watson  &  Buxton  and  QSam  4 

Manly,  for  appellee. 

FURCHBS,  J.  The  plaintiff  waa  «  peaen- 
ger  on  defendant's  road  from  Plttrtioco  t*  Ral- 
eigh, and  It  was  necessary  to  change  cms  at 
Moncure.  On  the  approaeh  to  MMicore^  the 
car  in  which  the  plaintiff  waa  stopped  en  a 
curbed  embankment  about  300  yaida  tram  the 
platform  at  the  station.  Here  the  ccnditctor 
told  the  passengers  to  get  off,  whldb  tbey  did, 
at  the  rear  end  of  the  car;  the  other  paaeen- 
geia  going  in  advance  <^  platetUT.  It  was 
about  six  feet  from  the  bottom  of  the  ditch  on 
the  side  of  the  road  to  the  top  of  the  embank- 
ment, and  two  or  three  feet  from  the  top  of 
the  embankment  to  the  platform  of  the  car. 
Ttie  embankment  was  a  little  wider  than  th* 
cross-ties  -were  long,  and  the  car  being  on  a 
curve  caused  one  side  of  the  platform  of  the 
car  to  be  a  little  highv  than  the  oth».  Ti» 
plaintiff  then  weighed  about  230  pounds,  had 
a  small  valise  In  his  hand.  and.  as  he  weat  to 
leave  the  platform  of  the  car,  he  took  hdU  of 
the  guard  with  his  right  hand,  and  stuped 
on  the  top  step,  which  sprang,  and  he  f^  bis 
hold  on  the  guard  broke,  and  be  went  to  the 
bottom  of  the  ditch,  and  received  the  tnjuiy 
of  which  he  complains.  Plaintiff  saw  the 
Raleigh  car  at  the  station  when  the  train  be 
was  In  stopped.  On  crosB-examlnatloo  the 
plaintiff  was  asked,  "Why  did  yon  get  out 
Oien?"  Answer:  "Because  the  conducbv  told 
me  to  get  out  there;  otherwise,  I  would  have 
had  to  stay  in  the  car  all  day.  I  bad  to  do 
one  or  the  other."  He  was  thai  asked,  "WoalA 
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yon  obey  the  conductor  If  he  told  yoa  to  Jump 
oat  and  kill  yourself,  or  risk  seriously  hurting 
yourself?"  Answer:  "I  would  not  If  I  thought 
I  was  going  to  kill  myself,  or  seriously  hurt 
myself."  Again,  plaintiff  was  asked,  ""Why 
did  you,  then,  get  out.  If  you  thought  it  was 
dangerous?"  Answer:  "I  had  to  get  out,  as 
the  conductor  directed  me  to  do,  or  to  remain 
In  the  car,  and  miss  the  Baleigh  train  then  at 
Moncure  depot  I  saw  Judge  Bryan,  Mr. 
London,  Judge  Womack,  and  others  get  off 
ahead  of  me  at  the  same  place.  I  put  on  my 
overcoat  and  followed.  I  did  not  see  ot  bear 
any  one  else  fall." 

The  following  Issues  were  submitted  with- 
out objection:  "(1)  Was  plaintiff  injured  t)j 
the  negligence  of  defendant?  Ana.  Yes.  (2) 
Did  plalDtifi;  by  his  own  negligrace,  contribute 
to  his  Injuiy?  Ans.  No.  (3)  What  damage 
has  plaintiff  sustained  by  the  negligence  of  de- 
fendant, if  any?  Ana.  $6,000."  Without  copy- 
ing the  17  prayers  for  special  Instructions,  we 
will  state  the  parts  of  them  sufficient  to  pre- 
sent the  questions  raised  by  the  assignments 
of  error  contahied  In  the  case  on  appeal.  The 
assignments  of  error  are  as  follows:  (1)  For 
refusal  of  the  court  to  charge  the  jury  that, 
upon  the  plaintiff's  own  testimony,  there  was 
contributory  negligence.  (2)  Failure  to  give 
the  prayers  of  defendant  relating  to  the  sec- 
ond Issue.  (3)  Errors  In  the  charge  of  tbt 
court  herelnbef  (»e  specified,  and  duly  excepted 
to.  Hie  defendant's  prayers  for  Inatructiona 
are  as  follows:  (1)  That,  when  the  facta  are 
proved  or  admitted,  then  the  question  of  neg- 
ligence Is  a  question  of  law  for  the  court  <2) 
W^en  the  facts  are  not  admitted,  and  the  evi- 
dence Is  conflicting,  then  It  must  be  left  to 
the  jury,  with  pr<^>er  Instructions  from  the 
court  Thatthe  evidence  of  plaintiff  shows 
that  be  saw  and  knew  the  danger  which  he 
incurred  by  getting  off  the  train  at  the  place 
mentioned  by  blip,  and  the  plaintiff,  having 
Toluntarlly  placed  himself  In  a  position  of 
danger,  he  cannot  recover  in  this  action.  (4) 
That  the  evidence  of  plaintiff  shows  that  he 
was  negligent,  and  that  his  negligence  con- 
tributed to  his  injury,  and  he  cannot  recover. 
The  court  did  not  give  these  Instructions  In 
the  form  In  which  they  were  asked,  but  In- 
Btructed  the  jury  as  follows;  "If  the  car 
stopped  at  the  place  where  HInshaw  said  It 
was,  and  the  conductor  told  the  passengos  to 
get  off,  and  the  danger  In  alighting  from  the 
car  at  ttiat  place  was  so  obvious  ttiat  a  man 
of  ordinary  prudence  and  caution  would  not 
have  attempted  to  get  off  there,  then  it  was 
contributory  negligence;  and.  If  you  draw 
that  conclusion  from  tbe  evidence,  you,  will 
anawer  the  second  issue,  Tes.*  If  the  dan- 
ger was  not  so  obvious  and  apparent  as  to 
deter  a  man  of  ordinary  prudence,  then  it 
is  not  contributory  negligence,  and  you  will 
answer  the  second  Issue,  'No.' "  Defendant 
excepted.  Again,  the  court  charged:  "It  was 
the  duty  of  plaintiff  to  use  ordinary  care 
and  caution  to  avoid  danger  and  prevent  in- 
jiU7  to  himself,  especially  as  he  testified  he 


saw  It  was  dangerous,  and  U;  by  ordinary 
care,  he  could,  after  seeing  danger,  have  avoid- 
ed it.  he  should  have  done  so;  and  If,  under 
such  circumstances,  he  failed  to  exercise  or- 
dinary care,  It  Is  contributory  negligence;  and 
if  you  draw  tliat  conclusion  from  the  evidence, 
you  should  answer  the  second  issue,  IM.' " 
Defendant  excepted,  and  contends  tlmt  the 
charge  as  given  did  not  give  the  special 
prayers  In  substance,  and  Is  erroneous. 

It  will  t>e  perceived  ttiat  the  exceptions  and 
assignments  of  error  raiiw  no  questi(m  as  to 
the  correctness  of  the  charge  and  the  finding 
of  the  jury  that  the  plaintiff's  injury  was 
caused  by  tbe  oegligaice  of  the  defendant 
But  the  contention  Is  that  there  Is  error  in 
the  Instructions  upon  the  contributory  negli- 
gence of  the  plaintiff;  that  the  only  evidence 
as  to  contributory  negligence  Is  that  contain- 
ed In  tbe  cross-examination  of  plaintiff,  quot- 
ed abovfiL  Defendant  contended  that  this 
made  it  a  question  of  law,  and  the  court 
erred  in  not  so  charging;  and,  of  course,  In 
not  charging  that  It  was  contributory  negli- 
gence for  the  plaintiff  to  leave  the  car  when 
he  did,  as  he  admitted  tbat  "he  thought  it  a 
bad  place,  and  dangerous  to  get  out  at";  that 
the  court  erred  in  leaving  the  question  of 
contributory  negligence  to  the  jury,  and  tbe 
jury  had  returned  an  erroneous  verdict  This 
question,  as  to  whether  negllg«ice  and  con- 
tributory negligence  are  questions  of  law  to 
be  decided  by  the  court,  or  questiims  of  law 
and  fact  to  be  submitted  to  the  Jury  under 
pro[>er  instructions  from  the  court,  has  been 
so  thoroughly  discussed  by  this  court  in  re- 
cent declslcms.  it  would  seem  that  a  lengthy 
conslderatltm  of  the  subject  in  this  opinion 
would  not  be  necessary.  It  seems  to  be  set- 
tled by  the  adjudications  In  this  state  tbat 
negligence  and  contributory  neglig^ce  are 
questions  of  law,  and  In  some  caaes  should 
be  decided  by  the  judge.  And  we  are  of  the 
opinion  that  this  Is  one  of  the  cases  where 
the  judge  might  have  d<«ie  so.  Hie  defend- 
ant offered  no  evidence  of  contributory  neg- 
ligence, except  that  contained  in  the  cross- 
examination  of  plaintiff;  and  the  only  thing 
relied  upon  by  the  learned  counsel  for  de- 
fendant, in  the  argument  here.  Is  the  state- 
ment <tf  plaintiff  "tliat  he  thought  It  a  bad 
place,  and  dangerous  to  get  oat  at"  In  our 
opinion,  this  does  not  constitute  contrlbuttny 
negligence,  under  the  circumstances  in  this 
case.  The  car  had  stopped;  the  plaintiff's 
train  to  Raleigh  was  then  standing  at  the 
station,  300  yards  off;  the  plaintiff  was  to 
get  off  there  or  be  left;  the  conductor  told 
him  to  get  off;  and  he  saw  other  passengers 
getting  off  at  the  place  he  attempted  to  get. 
off.  What  was  he  to  do,— remain  in  the  car 
and  miss  his  c<HmectIon  with  the  train  to  Ral- 
eigh, or  obey  the  conductor,  and  take  his 
chances  oC  getting  off  without  damage?  The 
plaintiff  thought  "it  a  bad  place,  and  danger- 
ous to  get  out  at"  But  how  dangerous?  It 
may  be  said,  with  truth,  that  there  is  some, 
danger  in  getting  off  the  can  at  any  place. 
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This  dan^t.  when  the  defeodaot  Is  In  no 
tanlt,  the  passenger  takes  upon  himself. 
Here  It  is  admitted,  or  found  as  a  fact  and 
not  appealed  from,  that  the  defendant  was  In 
fault,  and  plaintiff  was  Injured  by  its  neg- 
ligence. And  It  fs  admitted  that  the  danger 
was  greater  than  It  would  have  been  It  the 
defendant  had  not  been  In  fault,  and  bad 
pulled  its  ear  up  to  the  platform  at  Moncure. 
But  it  la  not  admitted  that  plaintiff's  under- 
taking to  get  off  defendant's  car,  under  the 
circumstances  in  this  case,  constituted  con- 
tributory negligence.  There  are  degrees  of 
danger,— slight,  great,  and  Imminent  To  con- 
stitute contributory  negligence  In  the  plain- 
tiff, after  having  been  UAA  by  the  nmductor 
to  get  off,  the  danger  must  be  not  only  ap- 
parent but  great,— more  chances  against  a 
safe  exit  than  there  are  in  favor  of  it  In 
Lambeth  V.  Railroad  Co..  66  N.  G.  499,  the 
plaintiff's  intestate  was  killed  by  Jumping 
off  defendant's  train  while  moving  at  a  rate 
of  from  two  to  four  miles  an  hour,  and  the 
question  was  whether  this  was  contributory 
negligence,  which  the  court  answered  as  fol- 
lows: ,  "Ordinary  care.  In  this  case,  Is  that 
degree  ot  care  wblch  may  have  been  reason- 
ably expected  from  a  Bensible  person  in  the 
sltoattoa  of  the  Int^tate.  Be  had  a  right  to 
expect  that  defendant  had  employed  a  skUl- 
tm  and  prudent  conductor,  who  would  not 
expose  passengers  to  dangerous  risks,  and 
who  had  experience  and  knowledge  In  his 
business  sullicient  to  correctly  advise  and  di- 
rect passengers  as  to  the  proper  time  and 
manner  of  alighting  safely  from  the  train. 
•  •  •  If  the  intestate,  without  any  direc- 
tion from  the  conductor,  voluntarily  Incurred 
danger  by  Jumping  oCf  the  train  while  In  mo- 
tion, the  plaintiff  is  not  entitled  to  recover. 
If  the  motion  of  the  train  was  so  slow  that 
the  danger  of  Jumping  off  would  not  be  ap- 
parent to  a  reasonable  person,  and  the  intes- 
tate acted  under  the  instructions  of  the  man- 
ager of  this  train,  then  the  resulting  injury 
vras  not  caused  by  contributory  negligence  w 
a  want  of  ordinary  care."  This  case  was  de- 
cided by  this  court  a  quarter  of  a  centuiyago. 
In  which  a  rule  so  Jnst  and  so  reasonable  is 
declared  that  we  have  no  hesitation  in  apply- 
ing it  to  the  ease  now  under  consideration; 
and  it  fully  sustains  the  position  that  plain- 
tiff was  not  guilty  of  contributory  negligence. 
Watklns  r.  Railroad  Co.,  110  N.  a  801,  21  S. 
E.  409,  and  Burgin  t.  Raltroad  Go^  116  N.  a 
67S,  20  8.  B.  47S,  are  to  the  same  ^ect 

While  we  hold  that  negligence  and  contrlb- 
ntory  negligence  are  questions  of  law,  which 
may  be  determined  by  the  conrt,  wiOiont  a 
submission  to  the  Jury,  In  aomo  cases,  we 
must  not  be  understood  as  holding  that  this 
should  alw^s  be  done.  What  Is  a  contract 
Is  a  question  of  law,  for  the  court;  but,  if  the 
contract  is  disputed,  this  makes  a  question  of 
fiLct  tor  the  Jury.  If  the  execution  of  the 
OMtract  is  not  denied,  but  fraud,  Incapadly, 
or  duress  are  alleged,  and  doiied,  the  case 
must  go  to  the  Jury;  and  so  with  negligence 


or  contribntory  negligence.  If  there  Ib  no 
disputed  fact  arising  from  the  evidence,  ami 
no  dispute  as  to  the  truth  of  the  evidence, 
and  but  Mie  conclusion  or  Inference  can  be 
deduced  from  It,  then  the  court  should  decide 
the  question  as  upon  demurrer,  special  ver- 
dict, or  as  upon  an  agreed  case.  But,  where 
it  depends  ppon  how  a  party  acted  or  did  a 
thing,  or  for  what  reason  he  did  It  or  what 
purpose  he  had  In  doing  it  a  question  for  the 
Jury  is  pres^ted.  To  Illustrate:  Suppose 
the  conductor  In  this  case  had  not  told  the 
plaintiff  to  get  off  (for  that  is  the  point  upon 
which  the  case  Is  made  to  turn);  the  plain- 
tiff had  undertaken  to  get  off,  and  In  doing 
80  got  hurt;  and  the  defendant  had  contend- 
ed that  the  plaintiff  did  not  act  prudently  in 
doing  so,  that  he  went  too  fast  and  that  he 
threw  his  weight  too  heavily  on  the  upper 
step,  which  caused  It  to  spring;  and  the  In- 
jury was  caused  by  the  Imprudence  or  negli- 
gence of  defendant  in  this  way,— the  evidence 
being  undisputed,  would  It  be  the  duty  of 
the  court  to  find  these  facta,  or  conclusions 
resulting  from  the  facts?  We  think  not  and 
yet  negligence  and  contributory  negligence 
are  questions  of  law,  whether  the  case  Is 
submitted  to  the  Jury  or  not  It  does  not 
change  the  question  of  law  that  the  case  la 
submitted  to  the  Jury.  It  is  as  much  the 
duty  of  the  court  to  decide  and  Instruct  tne 
Jury  as  to  what  the  taw  Is  as  It  Is  hta  duty 
to  decide  the  law  when  it  is  not  submitted 
to  the  Jury.  The  province  of  the  Judge  and 
of  the  Jury  are  distinct  The  Judge  Is  to  de- 
clare the  law,  and  the  Jury  are  to  find  the 
facts,  the  Inferences  and  conclusions  arising 
from  the  facts,  where  Inferences  and  inten- 
tions are  necessary  to  be  found,  and  to  apply 
them  to  the  law  as  declared  by  the  Judge. 
N^llgence  Is  the  (^poelte  of  prudence.  They 
and  many  other  words  can  only  be  under- 
stood by  comparison  and  contrast  like  h^ht 
and  size.  Yon  say  a  man  Is  tall,  and  you 
mean  by  this  that  he  Is  taller  than  men  gen- 
erally are.  Ton  say  a  man  is  large,  and 
yon  mean  he  Is  larger  than  the  average  man. 
So,  when  you  say  a  man  is  negligent  yon 
mean  that  he  Is  not  as  prudent  as  men  gen- 
erally are.  When  you  speak  of  a  n^Ugent 
act  of  a  party,  you  compare  that  act  in  your 
mind  with  what  a  prudent  man  would  have 
done  under  the  same  or  similar  circumstan- 
ces. So,  a  court  or  Jury,  In  passing  on  the 
question  ol  prudence  or  n^Ugence,  has  nec- 
essarily to  compare  the  act  conduct  with 
tluit  of  the  ideal  prudent  man.  Shear.  &  B. 
Neg.  1  619.  We  do  not  mean  to  say  that 
there  are  not  cases  where  the  negligence  Is 
so  apparent  that  it  is  not  the  duty  of  the 
court  to  pronounce  It  nei^lgence,  as  It  Is  the 
duty  of  the  court  In  many  cases  to  pronounce 
a  transaction  fraudulent  But  still  the  law 
of  n^lgwce  is  based  upon  the  law  of  oom- 
parisfHL  If  the  doctrine  of  n^llgence  Is 
based  on  the  Idea  of  comparison,  wl^  should 
it  be  Improper  for  the  conrt  to  give  this  role 
to  the  Jury,  by  which  Hiey  may  determine 
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the  qnestloD  of  fiuit  u  wdl  m  of  law.  Tbetb- 
er  the  party  baa  been  fnllty  of  n^llgence  or 
not?  ThlB  was  the  practice  at  nisi  prlua  for 
many  years,  and  until  recently. 

There  are  exprearioiu  to  be  found  in  Emry 
T.  Kallmad  Go.  100  N.  a  680,  14  S.  EL  S52, 
and  In  other  recent  (^Intmia  of  this  court, 
whldi  are  not  in  harmimy  with  the  riewa 
here  ezpreaeed.  Bat  It  la  more  a  rule  of 
practice  than  ot  law;  or,  at  least,  It  is  not 
a  rule  of  law  affecting  property  rights.  And 
we  think  these  recent  cKpresrioDS  as  to  this 
rule  are  at  Tarlance  with  earlier  opiniona,  the 
text  writers,  and  adlndtcationa  of  many  of 
the  other  states  of  the  UiUon.  and  snch  oplnr 
ions  as  are  In  conflict  with  this  opinion  are 
orermled.  Therefore,  we  conclude  that.  If 
this  was  a  case  which  should  bare  been  sub- 
mitted to  the  Jury,  there  was  no  error  com- 
mitted by  the  court  in  the  instructions  glren, 
and  none  in  refusing  to  give  those  asked  for; 
and  if  It  la  a  case  the  Judge  should  have  de- 
cided without  submitting  It  to  a  Jury,  he 
should  have  decided  It  as  the  Jury  did,  and 
the  Tordict  cures  the  error.  If  there  was  any. 
Vincent  t.  Corbtn,  8S  N.  a  108;  Thomburgh 
T.  Hastln,  98  N.  G.  2S8;  Qlom  t.  Railroad 
Co..  03  N.  O.  filO;  TbB  Judgment  must  bb 
affirmed. 


<m  N.  a  607) 

HOUOK  T.  SOMBRS. 

tSmaeait  Court  of  North  Carolina.    April  7. 
1800.) 

'  Rbbultino  TKtiaTs — BBT-Orr. 
Where  moDey  loaned  ia  forniahed  by  tbe 
wife;  and  the  note  and  mortgage  therefor  is  tok- 
en in  the  husbund'B  oame,  the  wife  becomes  tbe 
equitable  owner  thereuf,  without  any  awigu- 
mttnt  to  her;  and  tbe  borrower  cannot  Mt  off 
a^inst  his  liabilitj  tbeieon  an  indebtedoesi  from 
the  bnsband  to  him. 

Api>eal  from  superior  court,  Ired^  county; 
Norwood,  Judge.  - 

Action  by  A.  F.  Houck  against  John  D. 
Somers.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  appeals.  ReTorsed. 

Armfleld  ft  Turner,  for  appellant. 

FAIROLOTH,  O.  J.  If  A.  purchases  prop- 
er^ from  R,  teklng  the  title  in  himself,  and 
the  couMeratlon  Is  furnished  by  G.,  by  op- 
eration of  law  A.  becomes  a  tnutee  for  the 
benefit  of  G.,  and  the  statute  at  once  atecutea 
the  trust,  and  G.  becomee  In  equity  tbe  abso- 
lute owner.  Such  a  trust  need  not  be  In 
writing,  and  it  may  be  shown  puol  proof. 
Tbe  authorities  In  our  own  Reports  are  nn- 
merons.  Application;  If  the  wife,  O.  J.  Ay- 
era,  furnished  the  conrtdeiatlon.  in  money  or 
property,  for  the  note  and  mortgage  executed 
to  her  husband.  H.  U  Ayers,  tiien  he  Imme- 
diately became  her  trustee,  and  it  can  make 
no  difference  whether  he  assigned  the  note 
to  her  before  or  after  Its  maturity,  as  it  was 
bw  properly  from  tiie  day  of  its  execution, 
and  became  her  sepaxato  estata. 

Tbe  deCense  that  tlien  waa  a  balsaee  due 


^  defendant  on  partnership  account  be- 
twera  him  and  the  huaband  cannot  be  al- 
lowed, as  that  would  contravene  the  constitu- 
tion (article  10. 1  6),  which  declares  that  the 
separate  estate  of  the  wife  "shall  not  be  lia- 
ble for  any  debts,  obligations,  or  engage- 
meuts  <tf  her  husband."  The  plaintiff  alleged 
that  the  consideration  for  the  note  and  mort- 
gage was  the  money  of  the  wlfe^  and  that 
was  denied  in  the  answer,  niat  Is  a  ma* 
tertal  tect  In  the  case,  snd  can  be  ascertained 
by  a  distinct  Issue  submitted,  or  It  may  be 
made  available  1^  appropriate  instructions 
to  the  Jury  upon  the  lssue9  already  submit 
ted.  His  tumor  fell  into  the  error  of  treating 
the  case  as  one  exclusively  between  the  hua- 
band and  the  defendant,  regardless  of  tbe 
wife's  eaultles,  In  which  event,  as  Car  ss  now 
appears,  be  "would  have  held  correctty. 

Tbe  idalntlff*B  prayen  tor  Instructions 
vm,  In  substance,  pn^wr  to  be  heard  by  the 
Jury.  Adams,  Sq.  83;  Lyon  v.  Akin,  78  N. 
O.  258;  ClMnent  demml^  1  Jones.  Bq. 
184.   Judgment  reversed. 

FDRCHEB,  J.,  did  not  Sit  on  the  healing  ost 
this  case. 

018  N.  C.  680) 

BOYD  V.  RBDD  et  aL 

(Supreme  Court  of  Nrath  Gandlaa.    April  7. 
ISDti.) 

JOOOMaiTT— OpBRlTIOK  AND  EfTBCT— AZXOTHSNT 

OP  DOWBR— £STOPPKU 

A  jndgmeDt  altotting  dower  to  a  widow  in 
all  the  lands  of  which  ber  hiiBband  died  Beised, 
all  the  faeirs  and  adTerse  claimaata  being  par- 
ties thereto,  is  conclusive  as  to  the  title  of  the 
biishand  and  tbe  rigbts  of  tbe  wife  growing  out 
of  big  estate,  and  will  operate  to  estop  tbe  wid- 
ow from  afterwards  maintaining  an  artion  to 
subject  a  portioD  of  tbe  InndB  to  a  parol  trost 
in  her  fsTor,  on  tbe  ground  that  tbe  buBbaod 

Eurcbased  such  portion  with  money  received  from 
er  separate  estate. 

Appeal  from  superior  court,  Rockingham 
county;  Norwood,  Judge. 

This  action  was  brought  by  Belle  R.  Boyd 
against  E.  M.  Redd,  administrator  of  the  es- 
tate of  A.  J.  Boyd,  deceased,  and  others,  to 
subject  certain  lands  of  which  tbe  deceased 
died  seised  to  a  parol  trust  in  ber  favor. 
There  was  a  Judgment  for  defendants,  and 
plaintiff  appealed.  Affirmed. 

John  T.  Pannlll  and  Glenn  ft  Manly,  for 
appellant   H.  B.  Scott,  for  appellees. 

AVERT,  J.  A  widow  la  entitled  to  dower 
in  one-third  of  the  legal  or  equitable  estate 
In  lands  of  which  her  husband  was  seised  In 
fee  at  any  time  during  coverture  (Code,  % 
210Si,  snd  the  husband  Is  generally  deemed' 
seised  of  any  land  "what  he  may  have  had 
any  right,  title  or  Interest  In  tbe  Inberit- 
ance."  Id.  1 1281,  rule  12.  When  no  agree- 
ment Is  made  between  tbe  widow  and  tbe 
heirs  or  devisees,  the  statute  requires  that 
she  shall  Instltnte  a  specUU  proceeding,  and 
that  the  hdrs  and  devisees  and  other  per* 
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sons  Id  possession  of  or  clalmlDg  estates  In 
lands  oat  of  which  she  seeks  to  have  dower 
allotted  BhaU  be  made  parties.  ,Id.  §§  2111, 
2112.  If  it  had  never  been  expressly  so 
held,  It  would  be  obrioiis  from  an  examina- 
tion of  the  statutes  already  referred  to  and 
the  other  provisions  of  the  Code  (section  2TS 
et  seq.),  that  these  special  proceedings  for 
the  allotment  of  dower  were  intended  to  be 
prosecuted  to  a  Judgment,  which  should  be 
blndhig  and  conclusive,  as  to  the  title  of  the 
husband  and  the  right  of  the  wife  growing 
out  of  his  estate,  upon  the  heirs  and  devisees 
as  well  as  upon  other  claimants  who  might 
be  made  parties.  The  very  fact  that  per- 
sons In  the  adverse  possession  or  claiming 
adversely  are  required  to  be  made  parties  la 
evidence  of  the  purpose  of  the  legislature  to 
conclude-  them  by  a  judgment  in-  the  proceed- 
ing. Estoppels  must  be  mutual  (Springer  v. 
Sbavender,  decided  at  this  term;  23  S.  B. 
976),  and  if  the  heirs  or  devisees  are  con- 
cluded from  denying  her  right  In  the  land 
allotted,  she  cannot  be  heard  to  deny  the  ad- 
missions in  the  pleadings  as  to  their  rights 
in  the  portion  not  assigned  to  her.  The  spe- 
cial proceeding  Is  a  controversy  instituted  for 
the  purpose  of  determining  the  relative 
rights  of  the  widow  and  the  heirs.  The 
plalntlfr.  as  widow  of  A.  J.  Boyd,  had  ob- 
tained, presumably,  a  larger  allotment  of 
dower  by  alleging  in  her  petition,  as  was  ad- 
mitted by  the  beirs,  that  her  husliand  was 
seised,  among  others,  of  the  very  tract  of 
land  in  which  she  now  seeks  as  against  the 
same  beirs  to  set  up  a  parol  trust  on  the 
ground  tiiat  the  purchase  money  was  paid 
by  her  husband  in  part  at  least,  out  of  funds 
accruing  from  the  sale  of  her  own  separate 
real  estate.  The  land  allotted  as  dower  to 
a  widow  is  not  subject  to  the  payment  of  the 
husband's  debts  during  her  life  (Code,  { 
2105),  and  as  the  law  allows  the  personal 
representative,  on  showing  the  insufficiency 
of  the  personal  assets,  to  sell  any,  or,  if  nec- 
essary, all,  of  the  real  estate  of  the  decedent 
outside  of  the  dower  to  i>ay  the  debts  and 
charges  of  admhilstratlon  (Id.  S8  1436-1444) 
the  creditors  for  whom  be  acts  are  Interested 
In  maintaining  the  stability  of  a  decree  which 
affects  their  rights.  The  final  decree  con- 
firming the  allotment  of  dower  was  entered 
May  6,  1892,  and  this  action  was  not  brougnt 
tin  the  Kith  day  of  July  thereafter.  When 
the  plaintiff  brought  her  action,  therefore,  It 
had  been  adjudged  la  a  proceeding  in  a  court 
at  competent  Jurisdiction,  wherein  the  heirs 
at  law  and  devisees  of  her  husband  were 
parties  defendant,  as  they  are  in  tliis  action, 
that  her  hosband  was  seised  of  the  land  of 
which  she  now  claims  to  be  equitable  own- 
er In  her  own  right,  and  that  on  his  death 
It  descended  to  his  heirs  and  devisees,  sub- 
ject to  her  dower.  In  conaeqnence  of  this 
adjudication  of  seisin  on  the  part  of  her  hus- 
band, the  value  of  her  dower  was  Increased 
pro  tanto.  After  deriving  such  advantage 
from  the  allegBtton  and  admiarion  of  her  bus- 


band's  ownership  in  a  controversy  wltb  the 
same  parties  as  heirs  at  law  and  devisees, 
she  will  not  be  heard,  when  such  proceeding 
is  pleaded  as  an  estt^pel,  to  maintain  an  ac- 
tion founded  upon  the  allegation  that  the 
findings  which  constituted  the  basis  of  the 
decree  in  that  proceeding  were  untrue: 
Springer  v.  Shavender,  supra.  The  plain- 
tiff is  cleariy  estopped  from  setting  up  the 
parol  trust,  and  on  the  trial  al>andoned  her 
claim  to  other  relief  demanded.  The  jQdg< 
ment  of  the  court  below  la  therefore  p*»t""^ 
Affirmed. 

(US  N.  a  m) 

In  re  SELLARS. 
Appeal  of  McDUFFlB  et  aL 

(Supreme  Court  of  North  CaroUna.    ^cD  T. 

1B96.) 

Adhinistratohs'  Bonds — Rbmbwu. 

1.  Under  Code,  |  118,  providing  that  an  ad- 
ministrator **ma7  execute  a  mortgage  on  real  e»- 
tate  of  the  value  of  the  bond  to  be  given,"  an 
administrator  who  has  given  a  bond  for  ^000, 
and  is  ordered  to  "renew,  atreogthen,  and  ia- 
crease"  the  same  to  9<M>00,  doea  not  compiy 
with  snch  order  by  ^ving  a  mortgan  for  $2,U0O 
on  land  of  his  intestate,  whose  heir  ne  la,  before 
the  expiration  of  one  year  from  intestate'a  death. 

2.  The  necessity  for  requiring  an  admisia- 
trator  to  give  a  better  bond  is  a  matter  for  the 
clerk  betore  whom  the  qiedal  proceeding  for 
that  purpose  is  bad. 

Appeal  from  superior  court,  Comberland 
county;  Mclver,  Judge. 

Special  proceeding  by  W.  C.  McDuffie  and 
another.  Judgment  creditors  of  the  estate  of 
M.  Fauilc,  deceased,  before  the  clerk  of  the 
superior  court,  to  compel  J.  W.  SellarSi,  ad- 
ministrator of  said  estate,  to  give  a  better 
bond.  A  bond  for  $4,000  was  ordered  to  be 
Increased  to  $6,000,  and  the  administrator 
executed  a  mortgage  for  $2,000,  which  was 
adjudged  by  the  clerk  to  be  a  compliance 
with  the  order;  and  from  a  Judgment  con- 
firming the  rullqg  of  tbe  derk  said  credlttnt 
appeal.  Reversed. 

J.  W.  SeUars,  administrator  of  M.  Faulk, 
had  qualified  and  given  bis  bond  In  the  sain 
of  $4,(XX).  On  motion  of  creditors  he  was  no- 
tified to  give  a  better  bond,  and  it  was  orda> 
ed  by  the  clerk  that  he  "Increase  his  bond 
to  six  thousand  dollars."  On  appeal  Judge 
Hoke  ordered  that  he  "renew,  strengthen,  and 
increase  hla  bond  as  directed,  by  the  do-k." 
No  appeal  was  taken  from  this  order,  and 
in  obedience  thereto  J.  W.  Sellars  tendered  t 
mortgage  In  the  sum  of  $2,000  on  tbe  lands  at 
his  intestate,  he  being  one  of  the  tmly  two 
heirs  of  said  Intestate,  in  Uen  of  bond  re- 
quired by  Code,  S  118.  The  clerk  adjudged 
that  the  said  mortgage  was  a  "compliance 
with  the  Judgment  of  the  Judge  in  Qie  prior 
appeal."  On  appeal  his  honor  oonanned  the 
judgment  of  the  cleric  In  all  req>ect8.  AD 
the  property  Included  In  said  mortgage  wu 
Inherited  by  the  mortgagors  from  said  M. 
Faulk,  and  Is  worth  the  amount  of  said  bond. 
Not  one  jeax  had  elapsed  slnoe  the  death 
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of  the  Intestate.  The  mortgage  was  In  doe 
form.  Tbe  creditora  ajq^ealed  to  the  nqneme 
court. 

J.  O.  &  &  H.  Ua^tae,  tar  appellants.  N. 
A.  Sinclair  and  W.  B.  Mnrdilaon,  for  ai^- 
lae. 

PAIBCLOTH,  C.  J.  The  mortgage  In  ques- 
tltm  Is  not  In  the  record  before  ns,  and  It  Is 
not  clear  whether  It  was  executed  by  the 
administrator,  as  such,  as  required  by  Code, 
I  118,1  or  whether  It  was  by  him  as  an  heir 
of  his  intestate.  It  conveyed  property  al- 
ready liable  for  the  debts,  and,  if  It  be  taken 
that  the  mortgage  increased  the  security,  we 
Infer  that  It  does  not  increase  the  penalty 
of  the  bond  as  required  by  the  order.  The 
time  when  all  the  debts  for  which  the  mort- 
gaged property  is  liable  will  mature  has  not 
yet  expired.  The  mortgage  Is  to  secure  $2,- 
000,  but  is  not  for  the  amount  of  the  bond 
required  by  said  section  of  the  Code  and  the 
order  of  the  court  The  reason  or  necessity 
for  increasing  the  bond  to  $6,000  Is  a  matter 
for  the  clerk,  and  not  for  this  court  We 
have  concluded  that  the  original  order  has 
not  been  compiled  with.  Of  course,  the  ad- 
ministrator may  still  comply  It  he  elects  to 
do  BO.  Brror. 

tU8  H.  a  1113) 

STATD  T.  THOMAS. 

(Supreme  Court  of  North  Carolina.  April  7, 
1896.)  ^ 

H01CICID8— Pbbiibditatiox— iHrrauOTroiTS  as  to 
Dkokbbb. 

1.  To  coDstitute  deliberation  and  premedl- 
tatloB  as  an  element  of  the  crime  of  murder  In 
the  first  degree^  something  more  must  appear 
than  the  prior  existepce  of  actual  malice,  or 
than  the  bresamptioa  of  malice  arising  from 
the  use  of  a  deadly  weapon,  and,  though  the 
mental  process  may  require  but  a  moment  of 
thought,  tbe  state  must  show  It,  so  as  to  sat- 
isfy the  jnry  beyond  a  reasonable  doubt  that 
tbe  prisoner  weighed  and  bslanced  the  subject 
of  killing  in  his  mind  long  enongh  to  consid- 
er the  reason  or  motive  wnicti  impelled  him  to 
the  act,  and  to  form  a  fixed  design  to  kill  in 
furtherance  of  such  purpose-  or  motive. 

2.  On  trial  of  a  husband  for  murder  of  his 
wife  while  ont  in  a  boat,  there  was  evidence 
that  just  before  the  killing  they  were  quarrel- 
ing; that  he  said,  "If  you  don't  hnsfa,  I  will 
take  something  and  kill  you,"  and  that  he 
"would  knock  her  on  the  head,"  and  was  then 
heard  beating  her;  that  directly  afterwards 
several  heavy  blows  were  beard;  that  he  then 
picked  her  up,  and  threw  her  overtwiard,  and 
when  he  came  to  where  the  witnesses  were  he 
said  she  had  fallen  overboard;  that  he  bad  not 
put  his  hands  on  her  nor  beat  her.  A  post 
mortem  showed  that  death  was  caused  by 
breaking  of  her  neck.  It  did  not  appear  that  iu 
striking  her  he  used  a  deadly  weapon.  Held  er- 
ror to  omit  to  Instmct  on  murder  io  the  second 
degree,  where  defendant  claimed  that  the  evi- 
dence did  not  warrant  a  conviction  of  mnrder 
in  the  first  d^ree,  on  which  an  Instruction  was 
given.  Clark  and  Montgomery,  JJ.,  dissent- 
ing. 


^  Code,  S  118.  provides  that  an  administrator, 
in  lieu  of  the  required  bond,  "may  execute  a 
mortgage  on  real  estate  of  the  value  of  the  bond 
to  be  given." 


Appeal  from  sup^or  court,  Chowan  coun- 
ty; Greene,  Judge. 

Gabriel  Thomas  was  convicted  of  murder, 
and  appeals.  Reversed. 

The  prisoner  was  indicted  for  the  mnrder 
of  Louisa  Thomas,  his  wife,  and  tbe  Jury 
found  that  he  "was  guilty  of  murder  In  the 
flrat  degree,  as  charged  In  the  bill  of  Indict- 
ment" The  prisoner  moved  to  set  aside  the 
verdict  on  the  ground  that  the  same  was 
against  the  weight  of  the  evidence,  and  tbe 
motion  was  overruled.  Judgment  was  pro- 
nounced, and  the  prisoner  appealed. 

Evidence:'  Daniel  Simmons  testified:  "On 
the  12th  of  July  last,  near  the  mouth  of  Trent 
creek,  I  was  fishing.  Prisoner  and  his  wife 
passed  us  in  a  boat  I  spoke.  They  went 
down,  stopped,  and  fished  a  Uttie,  then  went 
to  Mason's  Point,  fastened  the  boat  to  a  pop- 
lar stake  on  Bay  river.  George  Jones  and  I 
passed  them,  and  they  came  back.  We  fast- 
ened our  boat  and  went  to  fishing.  Direct- 
ly I  heard  a  screaming  down  at  Mason's 
Point,  looked  around,  and  heard  a  beating 
like  striking  with  a  flsblog  pole.  This  went 
00  for  five  or  ten  minute.  I  heard  an  argu- 
ment between  tbe  prisoner  and  bis  wife. 
Heard  him  say,  'If  you  don't  hush,  I  will 
take  something  and  kill  you.*  Directly  after 
that  I  heard  a  heavy  lick.  I  looked  down 
that  way,  and  saw  him  In  the  boat  Could 
not  see  her.  After  I  missed  her  he  struck 
two  more  heavy  licks.  Immediatdy  after  he 
struck  those  lldis  he  atooped  down,  picked  bis 
wife  up,  and  threw  her  overboard.  Then  he 
stood  up  in  the  boat  looked  around  a  mlnQte 
or  so,  unloosed  his  boat  and  came  down 
where  we  were.  George  Jones,  Mallnda  Rus- 
sell, D.  Best  and  Ed.  RusseU  were  there  with 
me.  George  Jones  and  myself  were  In  one 
boat  and  the  others  in  another,  as  far  apart 
as  from  here  to  the  door.  The  wind  was 
northeast.  Tbe  prUbner  was  northeast  of  us. 
When  be  came  up,  he  said  something  aboat 
'the  darling  of  his,  all  the  friend  be  had,  be- 
ing overboard.'  Mallnda  Jones  asked  him  If 
he  killed  Laura.  He  said,  'No,  I  have  not 
put  my  hands  on  h^.'  She  said,  T>id  I  not 
hear  you  beating  her?  He  said  he  did  not 
put  his  hands  on  her.  This  was  on  Friday, 
about  5  o'clock  p.  m.  On  Saturday  following, 
between  11  and  12  o'clock,  tbe  body  was  tak- 
en up.  We  went  down  to  the  place.  The 
Btake  had  been  moved.  We  found  her  where 
the  stake  had  been  moved.  This  vra.8  the 
place  where  they  were  the  day  before.  She 
was  dead.  I  did  pot  notice  her  condition." 
On  cross-examination  the  witness  stated  that 
the  prisoner  asked  him  to  go  and  help  get  her 
up.  "When  be  first  came  to  db  he  said  he 
would  knock  her  In  tbe  head.  I  was  half 
mile  from  the  prisoner  at  the  time.  I  ha<ve 
beard.  It  said  to  be  half  mile  from  Mason's 
Point  to  the  month  of  Trent  creek." 

Geoi^e  Jones  testified:  "On  the  12th  of  Ju* 
I7,  1895,  I  was  at  the  montb  of  Trent  river 
in  a  boat  Prisoner  and  blfl  wife  were  in  a 
boat  at  Mason's  Point,  half  a  mile  away.  T 
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was  flBblng.  Heard  a  Bcreaming  down  the 
river.  After  tbe  Bcreamlng,  I  stopped,  and 
looked  down  that  way,  and  saw  his  wife  go 
overboard  Into'  the  river.  Prisoner  was  stand- 
iof;  in  the  boat  at  that  time.  Then  be  left 
the  stake,  and  came  to  Malinda  Rossell's 
boat,  which  was  50  yards  from  where  I  was. 
As  soon  as  he  got  there  he  complained  that 
he  bad  lost  all  the  friend  he  had,  applied  to 
Daniel  Simmons  to  get  his  wife  up.  Sim- 
mons said,  'You  will  have  to  get  an  officer.* 
I  called  Simmons*  attention  to  It,  and  he  said, 
'Yes,  I  saw  It* " 

D.  Best  testified:  "I  was  near  the  month 
of  the  Trent,  fishing.  Heard  screaming  down 
the  river.  Pri8oner*8  wife  kept  crying. 
Heard  him  say,  if  she  did  not  hash,  he  would 
knock  her  in  the  head.  During  the  time  she 
was  crying,  there  were  two  In  the  boat. 
Prisoner  came  np  to  ns,  and  asked  Simmons 
to  help  him  get  his  wife  np;-  that  she  bad 
tallen  overtioard.  Simmons  said  he  would 
have  to  get  an  officer." 

Malinda  Buasell  testified:  "I  was  at  Swin- 
dell's Bay.  Could  see  Mason's  Point,  half  & 
mile  away.  Heard  a  woman  scream,— burst 
out  crying.  Prisoner  told  her,  If  she  did  not 
hush,  he  would  knock  her  In  the  head,  or 
burst  her  head,  I'  don*t  remember  which." 

Dr.  Redding  testified:  *T  am  a  practicing 
physician  since  1S42.  Examined  the  body  on 
the  15th  of  July.  Found  it  lying  on  platform. 
She  was  dead.  I  made  a  partial  post-mortem 
examination.  The  neck  was  broken.  I  made 
incision  from  base  of  skull.  The  bones  of 
her  nedc  were  dislocated.  This  would  pro- 
duce instant  death.  Her  Inngs  were  collaps- 
ed. No  water  In  the  body.  Sbe  could  not 
have  been  drowned.  She  was  dead  before 
she  went  Into  the  water.  It  is  possible  for  a 
fall  to  dislocate  the  neck.  I  don't  think  a 
fall  from  the  boat  would  be  Buffldoit  to  pro- 
duce the  dislocation." 

H.  R.  Simmons  testified:  '7  was  at  Ma- 
son's Point  on  south  side  on  the  day  mention- 
ed. Prisoner  and  his  wife  were  opposite  Ma- 
son's Point  In  the  boat,— canoe  about  24  feet 
long  and  2  feet  deep.  The  bait  gave  out  I 
went  ashore,  and  while  (here  I  heard  a 
screaming  up  the  river.  Wind  was  northeast 
when  I  went  ashore.  Prisoner  was  at  stake, 
and  when  I  came  out  he  was  gone." 

Judge's  charge:  "The  burden  of  proof  Is 
opon  the  state  to  satisfy  you  beyond  a  rea- 
sonable doubt  that  prisoner  feloniously  slew 
the  deceased.  Prisoner  Is  not  required  to 
show  bis  innocence,  and  the  fact  that  he  has 
not  gone  on  the  witness  stand,  or  Introduced 
any  evidence,  is  not  to  receive  any  consider- 
ation in  your  deliberations.  The  state  is  re- 
([uired  to  satisfy  the  jury  beyond  a  reason- 
able doubt  of  the  gunt  of  the  prisoner;  and, 
if  the  state  has  so  satisfied  you,  then  your 
next  Inquiry  Is  as  to  what  degree  of  crime 
has  been  committed,— whether  murder  In  the 
first  degree,  murder  in  the  second  degree,  or 
manBlat^hter.  The  Jury  are  instructed  that 
under  onr  statute  the  prisoner  cannot  be 


found  gunty  of  murder  in  the  first  degree  un- 
less the  Jury  are  satisfied  from  the  evidence 
beyond  a  reas<mable  doubt  not  only  that  he  is 
guilty  of  feloniously  killing  the  deceased,  but 
it  must  further  appear  from  the  evidence  be- 
yond a  reasonable  doubt  that  such  killing 
was  done  willfully,  deliberately,  and  with  pre- 
meditation; that  is,  that  it  was  done  inten- 
tionally, and  with  prior  deliberation.  And 
unless  all  these  appear  from  the  evidence  be- 
yond a  reasonable  doubt,  the  jury  cannot  find 
murder  in  the  first  degree.  While  the  law  re- 
quires,' in  order  to  constitute  murder  of  the 
first  degree,  that  the  killing  shall  be  willfni. 
deliberate,  and  premeditated,  still  it  does  not 
require  that  the  willful  intent  premeditation, 
or  deliberation  shall  exist  for  any  length  of 
time  before  the  crime  is  committed.  It  is 
sufficient  If  there  was  a  design  and  deter- 
mination to  kill  distinctiy  formed  in  the  mind 
at  any  moment  before  or  at  the  time  the  blow 
was  struck;  and  in  this  case,  if  the  Jury  be- 
lieve from  the  evidence  beyond  a  reasonable . 
doubt  that  prisoner  feloniously  stmck  and, 
killed  deceased,  as  charged  In  the  indictment,' 
and  that  before  or  at  the  time  the  blow  was 
struck  he  had  formed  in  his  mind  a  willful, 
deliberate,  and  premeditated  purpose  and  de- 
sign to  take  the  life  of  deceased,  and  that  the 
blow  was  struck  in  furtherance  of  that  de- 
sign and  purpose,  and  death  ensues  from  the 
effect  of  the  blow,  then  he  would  be  guilty  of 
murder  In  the  first  degree.  To  constitute 
murder  In  the  first  degree,  there  must  have 
been-  an  unlawful  killing,  done  purposely,  and 
with  premeditation  and  malice.  If  a  person 
has  actually  formed  the  purpose  maliciously 
to  kill,  and  has  deliberated  and  premeditated 
upon  it  before  he  performs  the  act  andathen 
performs  It  he  is  guilty  of  murder  in  the  first 
degree,  however  short  the  time  may  bav* 
been  between  the  purpose  and  Its  execution. 
It  is  not  time  which  constitutes  the  distinct- 
ive difterence  between  murder  In  the  first  de- 
gree and  murder  in  the  second  degree.  De- 
liberation and  premeditation  are  essential  In 
ord«-  to  constitute  murder  In  the  first  degree. 
It  matters  not  how  short  the  tim^  if  the  par- 
ty has  turned  it  over  In  his  mind,  and  weigh- 
ed and  deliberated  upon  It  Manslaughter  Is 
the  unlawful  and  felonious  killing  of  another 
without  any  malice,  and  without  any  mature 
deliberation  whatever.  If  two  persons  fight 
upon  a  sudden  quarrel,  and  one  slays  the  oth- 
er, bavlng  the  passion  suddenly  aroused,  and 
without  malice,  it  is  manslaughter.  If  the 
Jury  should  believe  from  the  evidence  that  the 
prisoner  and  deceased  were  engaged  in  a  sud- 
den quarrel  and  fight  and  that  the  prlsonn* 
slew  tbe  deceased,  then  It  would  be  man- 
slaughter." 

The  prisoner  prayed  the  court  to  chaise  tbe 
Jury  that  the  denial  of  the  prisoner  of  the 
charge  of  killing  his  wife  at  the  time  he  went 
up  to  the  boat  should  be  taken  as  evidence 
in  bis  Aivor.  This  was  given.  The  prisoner 
prayed  the  court  to  charge  tbe  Jury  that.  If 
they  believe  the  evidence  to  be  true,  It  would 
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not  Justify  a  verdict  of  murder  In  the  first  do- 
free.    Tbts  was  refused. 

The  prisoner  excepted.  Sentence  of  death 
was  pronounced,  and  the  prisoner  appealed. 

The  Attorn^  QeneraU  for  the  State. 

AVERT,  J.  Following  the  courts  of  Penn- 
sylvania In  the  Ittterpretatltm  of  a  statute 
substantially  In  the  same  words,  this  oourt 
construed  the  act  of  1893  as  Imposing  upon 
the  state,  where  a  conviction  Is  askM  for 
murder  In  the  first  degree,  the  burden  of 
proving  beyond  a  reasonable  doubt  not  sim- 
ply actnal  malice  or  a  killing  with  a  deadly 
weapon  from  which  malice  would  be  pre- 
sumed, but.  In  addition,  that  the  killing  was 
done  In  pursuance  of  "a  deliberate,  premedi- 
tated, and  preconceived  design  on  the  part 
of  the  prisoner  to  take  the  life"  of  the  de- 
ceased. State  V.  Fuller,  114  M.  C.  898,  19  S. 
E.  797.  In  State  v.  Norwood,  115  N.  C.  790, 
20  S.  E.  712,  wMch  next  came  up  for  review. 
It  was  settled  that  If  the  prisoner  once  form- 
ed "the  fixed  design  to  take  life"  it  was  im- 
material how  soon  after  dellberatdy  deter- 
mining to  do  so  the  purpose  was  carried  into 
execution.  The  prisoner  in  that  case  con- 
fessed to  her  mother  that  she  wished  "to  get 
rid  or*  her  baby,  because  It  would  prove 
such  a  bother  to  her  the  next  spring,  and  she 
was  "thinking  how  she  would  get  rid  of  It," 
when  It  began  to  cry,  and  she  stuck  a  ptn 
down  Its  throat,  and  It  strangled.  The  next 
Indictment  under  this  statute  (State  v.  Mc- 
Cormac,  116  N.  C.  1033,  21  S.  E.  693)  was  one 
where  there  was  circumstantial  testimony 
tending  to  show  the  deliberate  preparation  of 
two  pistols  in  the  early  part  of  the  night 
(prisoner  and  deceased  both  having  spent  the 
night,  tni  the  killing  was  done,  at  2  o'dock 
In  the  m<»ning,  at  the  same  house).  It  was 
farther  In  evidence  that  Just  before  the  kill- 
ing a  witness  stepped  out  Into  the  yard,  leav- 
ing a  lamp  burning  in  the  piazza,  where  the 
prisoner  and  deceased  were,  and  that  there- 
upon the  light  was  extinguished  by  the  pris- 
oner, when,  after  walking  otC  as  if  about  to 
leave,  he  tnnied  suddenly,  and  shot  the  de- 
ceased, saying  as  he  fired,  "I  guess  that  will 
do  you,"  and  that  he  laid  one  of  the  pistols 
at  the  feet  of  the  dead  man,'  exclaiming,  as 
he  did  so,  "I  reckon  you  win  let  me  alone 
now."  Except  the  testimony  of.  the  pris- 
oner, there  was  no  evidence  tending  to  show 
that  at  the  time  of  the  shooting  there  was 
any  quarrel  or  dispute  In  progress,  or  that 
the  deceased  was  talking  with,  or  even  look- 
ing towards,  the  prisoner.  The  court  held 
that  It  was  not  error  to  submit  to  the  Jnry, 
with  proper  Instructions,  the  gnestlou  wheth- 
er the  testimony  was  sufficient  to  show  be- 
yond a  reasonable  doubt  that  the  killing  was 
done  deliberately  and  after  premeditation. 
The  court  held  also  that  It  was  not  necessary 
to  show  that  the  purpose  to  kill  was  con- 
ceived before  that  evening  spent  at  the  house 
wbere  the  killing  was  done.   In  State  v. 
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Covington,  117  N.  C.  834,  23  S.  O.  387,  the 
prisoner  said  In  his  confession  to  a  comrade: 
"I  watcbed  my  chance,  and  jumped  on  the 
old  man,  and  wrenched  his  pistol,  and  the 
old  msn  hollered  'Murder!'  Then  I  shot  him 
through  the  body.  I  aimed  to  shoot  him, 
and  this  must  have  been  when  I  shot  him 
through  the  neck."  The  prisoner  had  bro- 
ken Into  the.  store  of  the  deceased,  and  It  was 
shown  that  the  wound  In  the  neck  was  fatal. 
There  was  no  other  eyidence  of  the  circum- 
stances attending  the  killing,  except  the  con- 
fession, and  it  was  held  that  it  was  not  error 
to  Instruct  the  Jury  that  the  prisoner  was  ei- 
ther guilty  of  murder  in  the  first  degree  or 
not  guUty.  The  ruling  rested  upon  the 
ground  that,  according  to  the  confession, 
which  was  the  only  evidence,  the  prisoner 
"aimed"  to  kill  and  formed  the  design  to  do 
so,  not  in  the  heat  of  passion  aroused  by  a 
combat,  but  when  the  deceased  had  acknowl- 
edged that  be  was  vanquished,  and  with  the 
manifest  motive  of  concealing  the  crime  of 
breaking  Into  the  store. 

In  reviewing  these  -cases  we  find  different 
combinations  of  facts  and  circumstances, 
which,  If  believed,  warrant  a  Jury  in  finding 
that  there  Is  a  "fixed  or  deliberate,  premed- 
itated, and  preconceived  design"  to  take  life, 
and  they  Illustrate  the  application  of  tbe  ab- 
stract rule.  But  this  court  has  never  as  yet 
ventured  to  give  a  more  specific  definition  of 
the  mental  process  which  the  legislature  In- 
tended to  describe  by  the  use  of  these  words 
than  the  general  one  given  In  Fuller's  Case. 
It  is  Inaccurate  to  say  that,  whenever  there 
is  an  Intent  to  kill,  the  homicide  belongs  to 
the  class  of  mnrders  in  tbe  first  degree,  be- 
cause it  often  happens  that  one  of  tbe  parties 
to  a  fight  conceives  the  purpose  in  tbe  heat 
of  the  combat  to  take  the  life  of  his  adver- 
sary, and  carries  It  into  execution  by  the  use 
of  a  deadly  weax>on,  and  yet  the  offense  is 
only  manslaughter  at  most,  and  may  be  ex- 
cusable homicide.  State  v.  Wilcox  (at  this 
term)  23  S.  E.  928.  But,  in  order  to  meet 
the  requirements  of  the  statute,  the  state 
must  show  what  is  called  a  "specific  Intent." 
Wharton  says  (1  Or.  Law,  {  377) :  '*The  gen- 
eral definition  of  the  Pennsylvania  and  cog- 
nate statutes  does  not  affect  the  common-law 
distinction  t)etween  murder  and  manslaugb- 
ter.  It  simply  divides  murder  into  two 
classes.  Murder  with  a  specific  deliberate 
Intent  to  take  life  being  murder  In  the  first 
degree;  murder  without  such  an  intent  to 
take  life  being  murder  In  the  second  degree. 
•  *  •  Whenever,  then,  in  the  case  of  delib- 
erate homicide,  there  Is  no  specific  Intention 
to  take  life.  It  is  murder  In  the  second  de- 
gree." The  word  which  marks  distinctly  the 
two  degrees  is  "premeditated,"  the  definition 
of  which,  In  State  v.  Snell,  78  Mo.  243,  quoted 
with  approval  by  Wharton  (1  Gr.  Law,  8  380, 
note)  is,  "Thought  beforehand  for  any  length 
of  time,  however  short."  "To  say  that  mur- 
der was  of  th«  first  degree,  simply  because  it 
was  intended  at  the  moment,"  said  Freeman 
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in  hla  note  to  WbiteffM*^  v.  Com.,  18  Am. 
Dec.  781,  "would  be  to  construe  the  words  'de- 
Illierate  and  premeditated'  out  of  the  stat- 
ute." "It  is  a  perversion  of  terms,"  said  the 
court,  over  which  Chief  Justice  Cooley  was 
presiding,  in  Nye  t.  People.  36  Bfich.  16,  '*to 
apply  the  term  'deliberate*  to  any  act  which 
is  done  on  a  sudden  ImptllBe."  "An  Intent 
to  kill  may  exist  In  other  d^rees  of  unjusti- 
fiable homicide,  but  In  no  other  degree  la 
that  Intent  formed  into  a  fixed  purpose  by 
deliberation  and  premeditation."  Com.  t. 
Jones.  1  Leigh,  610.  This  intent  Is  defined 
by  others  as  a  steadfast  resolve  and  deep- 
rooted  purpose,  or  a  design  formed  after 
carefully  considering  the  consequmces.  At- 
kinson T.  State,  20  Tex.  622.  "The  fixed  re- 
solve td  km,"  say  the  court  of  Gallfomia  in 
People  V.  Foren,  25  GaL  361,  "which  belongs 
to  murdw  Id  the  first  degree,  la  something 
different  from  the  minor  quality  of  intention, 
which  lacks  tlie  marked  and  distinguishing 
characterlstlcB  of  deliberation  or  cold  pre- 
meditation." The  same  state  of  mind  1b  de- 
scribed as  "a  eocH  state  of  the  blood"  In  State 
V.  CnrUs,  70  Mo.  684.  Where  the  killing  U 
not  done  by  lying  in  wait,  poisoning,  or  in 
any  of  the  specific  ways  pointed  out  In  the 
statute,  and  the  teat  of  Its  classification  aa 
murder  In  the  firat  degree  Is  the  question 
whAher  there  has  been  premeditation  and 
delibentlon,  the  prosecuting  officer  cannot 
rest  the  case  for  the  state,  and  rely  upon 
proof  of  the  prevtons  existrace  of  actual  mal- 
ice, any  more  than  he  can  upon  the  proof  or 
admissltm  even  of  the  constructive  malice 
(as  In  £*uller'8  Case,  supra}  that  Is  presumed 
from  killing  with  a  deadly  weapon.  The 
supmne  court  of  Alabama,  In  Flels  v.  State, 
52  Ala.  348,  Illnstrate  the  change  that  has 
been  hiangurated  by  such  statutes  as  ours, 
when  they  approve  as  a  modem  d^niUon  of 
murder  in  the  seccmd  degree,  aa  distin- 
guished from  those  more  specifically  describ- 
ed and  those  where  there  Is  premeditation 
and  deliberation,  a  definition  that  would 
have  answered  for  the  common-law  oKenae, 
vhB.  "the  unlawful  killing  of  a  reasonable  per- 
son with  malice  afcoethought,  either  expresa 
or  Implied."  The  common-law  offense  in- 
cluded those  homicides  ^ected  by  poisoning, 
lying  in  wait,  or  torture,  and  recognized  no 
distinction  between  such  revolting  acts  and 
the  killing  where  one,  under  the  influence  of 
passion,  engendered  by  the  grossest  Insult, 
slays  another  with  a  deadly  weapon.  The 
innate  sense  of  Justice  implanted  in  the 
breast  of  every  good  man  demanded  that  a 
distinction  should  be  drawn  between  cases 
where  there  was  actual,  though  not  l^al, 
provocation,  and  those  wh«e  a  fixed  purpose 
was  shown,  whether  from  malignly  or  a 
mercenary  desire  for  mont^.  "Aside  tmm 
murder  in  the  commission  of  the  enumerated 
felonies."  says  Wharton  (1  Or.  Law,  391), 
"the  rule  Is  that,  where  the  deliberate  Inten- 
tion Is  to  take  life,  and  death  ensues,  It  Is 
murder  In  the  first  degree;  where  it  Is  to  do 


serious  bodily  harm,  and  death  oisuea,  it  Is 
murder  in  the  second  degree;  where  the  in- 
tellect is  so  confused  by  drlak  or  stlmulanta, 
or  by  undue,  and  yet  not  homicidal,  passion, 
as  to  be  Incapable  of  deliberation  [sections 
379.  388],  and  where  the  killing  is  done  in 
the  attempt  to  commit  any  other  unlawful 
act  than  those  enumerated  In  the  statute,  but 
with  no  design  to  take  life,  though  the  slayer 
would  have  been  guilty  of  murder  at  com- 
mon law,  it  Is  now  (mly  murder  in  the  second 
degree."  Wbart  Gr.  Law,  H  388-392;  State 
T.  Johnson,  40  Conn.  136;  Com.  v.  Hagerty, 
Lewis,  Cr.  Law,  403;  State  v.  Ellis.  74  Mo. 
207;  State  v.  Eotovsky,  Id.  247;  Mevllng  y. 
Com.,  98  Pa.  St  822;  State  v.  Robinson,  20 
W.  Va.  713.  In  order  to  constitute  delibera- 
tion and  premeditation,  something  more  must 
appear  than  the  prior  existence  of  actual 
malice,  or  than  the  presumption  of  malice, 
which  arises  tnm  the  use  of  adeadly  weapon. 
Though  the  mental  process  may  require  but 
a  moment  of  thought.  It  must  be  shown,  do  as 
to  satisfy  the  jury  bs^nd  a  reasonable 
doubt  that  the  prisoner  weighed  and  bal- 
anced the  subject  of  killing  in  his  mind  long 
eiongb  to  ciHDslder  the  reason  or  motive 
which  Impdled  him  to  the  act,  and  to  form 
a  fixed  design  to  kUl,  In  furtherance  of  such 
purpose  or  motive.  Anthony  v.  State,  Meigs, 
272;  State  v.  Sharp,  71  Mo.  218;  State  v. 
Jraes.  1  Hoiut  Or.  Gas.  21;  State  v.  Boyle. 
28  Iowa.  624. 

It  Is  the  province  of  the  Jury  to  pass  upon 
the  proof  of  Intent,  and  the  prisoner  had  no 
cause  to  complain  that  the  court  told  the  Jury 
"that  it  was  auffldoit,  to  constitiite  murder 
la  the  first  degree,  that  there  alhonld  be  a 
design  and  determination  to  kill,  distinctly 
f&nned  in  the  mind  at  any  moment  befrare  or 
at  the  time  the  blow  was  struck."  if  the  Ull- 
Ing  was,  in  any  phase  of  the  testimony,  of 
that  graufle  of  homicide.  It  It  were  conced- 
ed that  the  vague  threat  oC  the  prisoner  '^to 
knock  his  wife  in  the  head  If  she  did  not 
hu^  crying"  was  sufficient  to  be  submitted 
to  the  Jury  as  evidence  of  a  spedfic  purpose 
to  kill,  distinctly  formed  in  the  mbid,  there 
would  be  another  difficulty,  in  that  the  coart 
fiUled  to  define  murdra  In^'the  secdud  degree, 
or  to  aroly  the  testimony  to  the  theory  that 
mdh  was  the  nature  of  the  offense  commit- 
ted, and  charged  the  Jury  in  such  a  way  aa 
ml^t  w^  have  produced  the  impression  on 
their  minds  that  th^  must  convict  of  either 
murder  or  manslaughta.  Th^  could  not 
convict  of  manslaughter,  because  the  specific 
instructions  to  the  Jury  upon  that  point  were 
that.  If  they  "ahouU  believe  from  the  evi- 
dence that  the  prisoner  and  deceased  were 
engaged  In  a  sudden  quarrel  and  fight,  and 
that  the  prisoner  tiew  the  deceased,  then  It 
would  be  manslaufl^ter."  There  being  no 
actual  evidence  of  a  fight  between  the  prison- 
er and  deceased,  the  Jury  were  left  to  grope 
In  the  daA  as  to  their  duty  In  case  they 
were  not  satisfied  by  the  state  beyond  a  rea- 
stmable  doubt  that  the  prtaoner  acted  upon 
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a  fixed  purpose  to  kill,  distinctly  formed  Id 
his  mind.  If  they  concluded  that  there  wa» 
a  quamJ  or  argument,  and  In.  the  heat  of 
sudden  [lassion,  engendered  by  disagreeable 
htnguage,  which  would  not  have  been  provo- 
cation sufficient  to  bring  the  c^ense  within 
the  definition  of  manslaughter,  the  crime,  un- 
der the  construction  given  by  our  court  and 
elsewhere,  was  murder  In  the  second  degree. 
State  T.  Fuller,  114  N.  0.,  at  page  002,  19  S. 
E.,  at  page  797;  State  t.  Lewis,  74' Mo.  224; 
State  T.  Ellis,  and  State  t,  Kotovsky,  supsa; 
State  T.  Boyle,  28  Iowa,  at  page  524.  Every 
killing  which  is  embraced  la  the  definition 
of  murder  at  common  law  must  be  classified 
as  a  murder  In  the  second  degree,  unless,  on 
the  one  band.  It  Is  done  in  the  heat  of  pas- 
sion excited  by  some  act,  such  as  an  assault, 
which  at  common  law  was  sufficient  to  reduce 
the  offense  to  manslaughter,  or  is  done  care- 
lessly, but  not  recklessly;  or,  on  the  other.  Is 
either  the  result  of  a  fixed  and  premeditated 
purpose,  distinctly  formed  In  the  mind,  or 
falls  within  the  classes  specifically  declared 
In  the  statute  to  constitute  murder  in  the  firpt 
degree.  Whart  Cr.  Law,  {S  377-S88.  In 
section  388  Wharton  says  that  where  there  Is 
a  8i)eclfic  Intent,  not  to  kiU,  but  to  do  great 
bodily  harm.  It  Is  not  murder  In  the  first,  but 
in  the  second,  degree;  and  killing  by  one  in- 
sensible from  drink,  or  in  the  attempt  to  pro- 
duce atmrtlon,  are  mentioned  as  Illustrations. 
Id.  IS  389.  390. 

The  physician  who  was  examined  for  the 
state  testified  that  her  death  was  not  caused 
by  drowning,  but  ensued  instantly  when  her 
neck  was  In  some  way  broken.  He  further 
testified  that  the  lungs  were  collapsed,  aud 
there  was  no  water  In  the  body,  from  which 
facts  he  Inferred  that  she  was  not  drowned. 
It  does  not  appear  that  the  poet  mortem  ex- 
amination disclosed  evidence  of  any  wounds 
or  bruises  ui>on  her  person,  or  that  there  was 
testinuHiy  tending  to  show  any  injury  other 
than  the  fatal  wonnd  In  the  neck.  If  there 
was  mdL  evidence  it  waa  Incumbent  on  the 
state  (a  the  Judge  to  send  It  up,  since  the 
charge  was  excepted  to  on  the  ground  that 
the  whole  of  the  testimony  did  not  tend  to 
show  that  the  prisoner  was  guilty  of  murder 
in  the  first  degree.  The  witnesses  were  a 
half  mile  away,  across  the  water;  and,  while 
they  testified  that  th^  heard  CTles,  and  the 
noise  of  blows,— the  vat&e  being  a  letter 
medium  for  conveying  sound  than  the  air,— 
none  of  tbem  undertakes  to  say  with  accu- 
racy wliat  Instrument,  if  any,  other  than  his 
bands,  the  prisoner  used  to  cause  death. 
True,  one  of  them  saw  her  go  overboard  In 
the  struggle  with  the  prisoner,  and  another 
beard  a  sound  like  striking  with  a  fishing 
pole,  but  he  did  not  pretend  to  state  that  be 
saw  any  such  Instrument  used,  or.  If  used.  It 
did  not  appear  what  were  Its  dimensions,  so 
that  the  court  could  pass  upon  the  question 
whether  it  was  a  deadly  weapon.  There  Is 
no  evidence,  therefore,  that  a  deadly  weapon 
woa  used  at  all.   For  aught  that  appears  in 


the  evidence,  It  may  be  true  that  the  prison- 
er struck  the  blows  the  souud  of  which  was 
heard  with  his  flats,  and  knocked  her  down 
upon  the  end  or  side  of  the  boat  so  as  to 
break  her  neck.  True,  there  was  evidence 
tending  to  show  that  he  continued  to  beat  her 
for  several  minute^.  There  was  testimony 
also  that  the  two  were  engaged  In  an  argu- 
ment before  the  killing,  and  among  people  in 
In  their  humble  walk  In  life  argument  Is 
sometimes  used  In  the  sense  of  quarrel  or  dis- 
pute. Counsel  might  well  liave  insisted  that 
the  Jury  ought  to  be  allowed  to  say  whether 
they  Inferred  from  the  testimony  that  the 
prisoner's  anger  was  suddenly  aroused  by  a 
dispute.  While  tbe  common  law.  In  the  ad- 
vance of  civilization,  has  ceased  to  protect 
hiisbands  who  administer  moderate  chastise- 
ment to  their  wives,  we  canot  divest  our- 
selves of  that  knowledge  of  human  nature, 
and  of  the  customs  among  certain  clksses  ot 
people,  who  sometimes  still  Insist  upon  as- 
serting the  common-law  right  of  correction  as 
they  did  in  the  time  of  Blackstone.  It  is  not 
inconsistent  with  some  phases,  if  with  any 
aspect  of  the  evidence,  to  Infer  that  the  un- 
fortunate and  (to  persons  of  more  refined 
tastes  and  higher  culture)  apparently  brutal 
killing  was  done,  not  in  the  furtherance  of 
any  fixed  purpose,  but  under  the  influence  of 
anger  engendered  by  a  dispute.  The  vague 
threat,  made  while  administering  the  correc- 
tion, is  one  that  would,  If  It  can  be  relied*  up- 
on to  prove  anything,  shsw  that  many  a 
mother,  who  In  fact  harbored  no  such  design, 
intended  to  kill  her  child  had  she  not  been 
diverted  from  her  purpose.  It  Is  a  matter  of 
common  observation  that  such  coarse  expres- 
sions are  often  used  at  every  stage  In  the  ad- 
ministration of  nrhat  Is  deemed  wholesome 
correction  by  Ignorant  parents.  We  are  not 
prepared  to  hold  that  bis  saying,  when  he 
first  came,  that  "he  would  knock  her  In  the 
head,"  or,  later,  when  she  was  crying,  that 
he  would  '*teke  something  and  kill  her,"  if 
she  did  not  hush,  were  such  evidence  of  a 
specific  intent  to  take  life,  when,  in  the  sub- 
sequent killing,  no  deadly  weapon  Is  shown 
to  have  been  used,  nor  does  It  appear  that 
there  was  evidence  that  she  had  received  any 
wound  that  must  have  been  Inflicted  by  any 
such  instrument  There  must  be  evidence, 
said  the  supreme  court  of  Pennsylvania, 
whose  construction  of  the  statute  we  have 
heretofore  followed  (State  v.  Gadberry,  117 
N.  C.  811,  23  S.  E.  477)  that  at  the  time  de- 
fendant did  the  act  he  thought  of  his  purpose 
to  kill  the  deceased,  and  had  time  to  think 
he  would  execute  It  Com.  v.  Drum,  58  Pa. 
St  9.  In  a  Delaware  case  (Stete  v.  Hamil- 
ton, Houat  Cr.  Cas.  101),  where  the  guilt  of 
the  defendant  depended  upon  what  consti- 
tuted premeditation  and  deliberation,  the  evi- 
dence was  that  tbe  defendant  and  the  only 
witness  were  In  a  room,  drinking,  when  the 
defendant,  after  striking  his  wife,  and  send- 
ing her  Into  the  next  room,  passed  into  the 
latter  room  several  times,  and  struck  her  on 
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the  bead  with  his  fist,  and  that  she  died  ser- 
ei*al  days  after,  from  the  effects  of  the  blows. 
The  court  held  th^t  the  Jury  were  properly  in- 
structed to  convict  of  murder  In  the  second 
degree  if  they  found  that  she  died  of  the  re- 
peated biowa.  So  that,  in  any  aspect  of  the 
evidence,  there  was  error  to  tsike  the  view 
most  favorable  of  the  charge,  in  omitting  to 
explain  to  the  jury  the  application  of  the  tes- 
timony to  the  theory  of  murder  in  the  second 
degree,  when  the  prisoner's  counsel  was 
maintaining  that  the  prisoner  ought  to  be 
convicted  of  no  higher  crime.  For  this  error 
there  must  a  venire  de  novo.    New  triaL 

OLARK,  J.  (dissenting).  The  prisoner 
prayed  the  court  to  charge  the  Jury  that,  "if 
they  believed  the  evidence  to  be  true.  It  would 
not  Justify  a  verdict  of  murder  In  the  first  de- 
gree." This  the  court  refused  to  do,  and, 
such  refusal  being  excepted  to,  raises  the 
only  exception  in  the  record.  It  does  not 
appear  that  the  entire  charge  was  seat  up, 
and  it  is  to  be  presumed,  under  the  former 
rulings  of  this  court,  that  only  so  much  of 
the  chaise  was  sent  up  as  was  necessary  to 
point  that  exception.  The  charge  as  sent 
up  bears  out  this  view,  as  it  shows  that  the 
Judge  submitted  the  case  to  the  Jury  in  the 
three  aspects  of  murder  in  the  first  and  sec- 
ond degrees  and  manalangfater,— thm  being 
no  CTldence  of  self-defense,— and  then  sends 
up  tlmt  part  as  to  what  constituted  murder 
In  the  first  degree  elaborated  (it  not  being 
necessary  to  send  np  the  full  charge  as  to 
murder  in  the  second  degree  or  manslaugh- 
ter). The  charge  as  to  murder  in  the  first 
degree  Is  not  excepted  to,  and.  Indeed,  pre- 
sents no  Just  ground  for  exception.  The 
only  exception  being  that  the  Judge  should 
not  liave  submitted  the  aspect  of  murder  in 
the  first  degree  to  the  Jury,  if  there  was 
any  evidence  on  that  aspect  of  the  case 
sufficient  to  be  presented  to  the  Jury,  when 
talcen  most  strongly  against  the  prisoner, 
the  Judgment  below  should  be  sustained. 
The  evidence  was  that  the  prisoner  and  his 
wife  were  in  a  boat;  that  she  was  scream- 
tngt  and  be  was  beating  her  with  sometblng 
wlUcb  sounded  like  beating  with  a  Ashing 
pole;  that  he  was  heard  to  say  to  her,  "If 
you  don't  hush,  I  will  take  something  and  kill 
you"  Two  other- witnesses  heard  the  pris- 
oner say  he  **would  knock  her  in  the  head." 
*'DlrectIy  after  that,  a  heavy  itck  was  beard, 
tben  two  more  heavy  licks,  then  the  prison- 
er stooped,  picked  ills  wife  up  and  threw 
ber  overboard,  then  looked  around  a  minute 
or  so,  unloosed  his  boat,  and  came  down 
There"  the  witnesses  were.  He  said  to 
tliem  that  bis  wife  had  fallen  overboard. 
When  asked  if  he  had  killed  her  he  said, 
**No,"  he  had  not  put  his  hands  on  ber,  and 
denied  Iiavlng  beatra  her.  Another  witness 
testified  that  when  he  first  passed  the  prls- 
imer  ai^  Ids  wife,— apparently  before  he 
commenced  beating  her,— the  prisoner  said 
he  would  knock  her  In,  the  head.   Tlie  post 


mortem  examination  showed  that  the  wife's 
neck  was  broken,  and  that  her  death  had 
instantaneously  resulted  therefrom.  It  would 
seem  that  surely  this  was  evidence  sufficient 
to  go  to  the  Jury  on  the  charge  of  murder  in 
the  first  degree.  The  man  declares  be  will 
knock  his  wife  in  the  head.  He  tben  begins 
beating  her  with  a  fishing  pole.  He  threat- 
ens, if  she  does  not  hush,  he  will  kill  ber, 
and  that  he  will  knock  her  in  the  bead. 
Then  three  heavy  blows  are  heard,  possibly 
with  the  paddle.  At  any  rate,  the  woman's 
neck  is  broken,  the  husband  throws  her 
body  overboard,  denies  having  done  so.  and 
even  having  beaten  her,  and  when  the  body 
is  found  it  is  shown  that  the  violence  used 
on  the  woman  was  sufficient  to  break  her 
neck.  Here  there  are  repeated  threats  to 
kill,  a  killing  with  some  heavy  and  deadly 
Instrument,  and  a  sulMequeut  concealment. 
Surely,  this  was  evidence  sufficient  to  go  to 
the  Jury  of  murder  in  the  lirstdegree.  Andthe 
sole  matter  complained  of  by  tbe  appellant 
is  that  the  Judge  left  that  aspect  of  the  case 
to  the  Jury.  It  may  be  that  the  evidence, 
as  a  whole,  would  be  sufficient  with  some 
persons  to  mitigate  tbe  aspect  of  the  crime 
to  a  lesser  oCTeuse.  It  may  be  urged  that  it 
was  a  palliation-,  if  tbe  prisoner  killed  his 
wife,  because  she  was  arguing  with  him.  If 
this  could  be  true,  still,  whether  that  was  the 
cause  of  the  killing  was  a  matter  of  fact  for 
tbe  Jury.  It  may  be  also  tbat  tbe  threat! 
used  by  tbe  prisoner,  and  bis  brutal  conduct. 
In  a  person  of  his  condition,  did  not  mean 
as  much  as  such  words  and  conduct  by  oth- 
ers. But  the  Jury,  not  the  court,  are  to 
pass  upon  that.  It  Is  tbe  province  of  tbe 
jury  alone  to  draw  such  Inferences  of  fact. 
There  is  no  technical  construction  to  be  pla- 
ced npon  such  words  or  conduct  if  used  by 
people  in  a  certain  condition  of  life,  which 
makes  their  meaning  a  matter  of  law  to  be 
determined  by  tbe  court  below,  and  there* 
fore  subject  to  be  reviewed  here,  for  we 
cannot  review  or  weigh  the  evidence.  Our 
province  Is  simply  to  correct  errors  of  law. 
There  bdng  threats  to  kill,  no  provocation 
shown,  a  cruel  beatii^,  then  heavy  blows,  a 
killing  by  violence  sufficient  to  break  the 
victim's  neck,  a  concealment  and  denial  of 
the  crime,  and  all  this  by  a  man  upon  his 
wife,  presumably  his  inferior  in  strength,— 
whether  all  these  amounted  to  murder  In  tbe 
first  degree,  in  the  second  degree,  or  man- 
alau^ter,  was  eminently  a  matter  for  the 
Jury  to  determine.  To  liave  refused  to  sub- 
mit the  phase  of  murder  In  the  flrat  d^ree 
would  have  been  a  grave  Invasion  of  the 
province  of  the  Jury.  Tbe  Jury  have  said  by 
a  unanimous  verdict  that  there  was  no  rea- 
sonable doubt  upon  the  evidence  of  the  pris- 
oner having  beeA  guilty  of  the  crime  of  mu^ 
der  in  the  first  degree.  The  presiding  Jndg^ 
who  also  beard  the  evidence  as  well  as  the 
Jury,  and  who,  like  the  Jury,  had  the  benefit 
of  the  bearing  of  the  witnesses,  and  hence 
a  far  better  opportunity  to  form  a  coirect 
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Idea  of  the  tratb  of  the  traosactloii  than 
this  oonrt,  reading  the  testlnioiiT  on  paper, 
possibly  could  have,  refused  to  set  the  ver- 
dict aside;.  We  cannot,  wltturat  tmjlx^  to 
weigh  the  evidence,  declare  that  the  ver- 
dict upon  the  evidence  was  wrong,  or  that 
the  Ju^se  erred  in  his  discretion  in  refusing 
to  set  the  verdict  aside.  Our  province  is  lim- 
ited b7  the  record  to  the  consideration  of  the 
ringle  question  whether  there  was  any  evi- 
dence of  murder  in  the  first  degree  to  go  to 
the  jnry,  and  there  our  duty  and  our  legiti- 
mate power  end.  A  man  who  brutally  kills 
bis  wife  Is  not  such  a  favorite  of  the  law 
tbat  we  should  presume,  contrary  to  all 
precedent,  that  error  was  committed  by  the 
court  below  In  a  matter  not  cleariy  appear^ 
big  on  the  record,  and  not  complained  of  by 
ttw  prisoner  or  his  connsd  by  any  excep- 
tion. 

MONTGOMEBY.  J.,  concurs  in  the  dissent- 
ing opinion. 

(9S  OS.  S10> 

WHIDDON  et  aL  v.  WILLIAMS  et  «L 
(Snpreme  Court  of  Georgia.    April  13,  1896.) 

JVUOMLVT  DS  BflNlB  TbOTATORIS — CONOLUB'TC^KM 

— AcrtoM  TO  Uaksbal  Astim  —  FLSAniNO  — 

Al>HINI^IlATOKS— DUTIEB  IND  LlABILITIIS. 

1.  The  general  role  that  a  JudKment  de  bonis 
teatstoriB  agauut  an  administrator  who  failed 
to  plead  a  want  of  uMeta  la,  at  law,  oonclusive 
upon  him  of  a  anfficiency  of  aaaeta  to  pay  the 
debt  npoD  which  thut  judgment  waa  renaered,  is 
wf^Il  settled;  and  though  this  role  may  be  snb- 
ject  to  some  relaxation  In  a  case  where,  upon 
eqiiitntile  prinriplefi,  the  admlntstrntor  should, 
in  justicv  and  to  fairness,  be  relieved  from  per- 
sonal or  iodiridual  liability  npon  the  Judgment, 
such  a  case  does  cot  arise  when  there  has  been 
no  sufficiii'Dt  excuse  for  not  filing  the  proper  plea 
at  the  right  time-  A  mere  faimre  to  know  the 
real  condition  of  the  estate,  whpn,  by  the  exer- 
f:ise  of  due  dtligenoe,  the  admlaistrator  might 
and  ought  io  have  known  It,  will  not  suffice  for 
such  an  excuse, 

2.  Where  an  administrator  who  has  sub- 
jected himself  to  personal  liability  upon  a  judg- 
ment rendered  as  above  indicated  files  an  equita- 
ble petition  to  marshal  the  assets  of  his  iDtes- 
tate  a  eatate.  to  which  petition  the  judgment  cred- 
itor is  a  party.  It  is  the  right  of  the  latter,  upon 
an  appropriate  answer  in  the  nature  of  a  cross 
petition,  supported  by  the  necessary  proof,  to  ob- 
tniu  a  judgment  against  such  administrator  binid- 
ing  his  personal  estate. 

3.  Where  a  purchaser  of  land  under  a  bond 
for  titlea  made  permanent  ImpraTementa  upon 
the  land,  which  so  greatly  enhanced  its  value 
that  it  became  unquestionably  worth  considerably 
more  than  the  amount  of  the  purchase-money 
debt,  and  then  died,  bis  estate,  though  no  por- 
tion of  the  purchase  money  had  been  paid,  had 
an  equitable  interest  in  the  property,  which  his 
administrator  could  not,  as  against  the  rights 
of  creditors,  lawfully  acquire  b^  paying  the  pur- 
chase money,  and  taking  to  himself  personally 
■  deed  from  the  original  vendor.  While,  under 
such  circnmstances.  the  administrator  waa  under 
no  duty  of  settling  the  purchase-money  debt  with 
his  own  funds  for  the  purpose  of  having  the 
land  conveyed  to  the  estate,  it  was  his  duty  to 

Eny  off  thia  debt  with  money  of  the  estate,  if 
e  had  any  in  band  which  conld  be  lawfully  ap- 
plied to  thia  purpose,  or.  if  not,  then  to  invoke 
the  aid  of  a  court  of  equity  in  such  manner  as 
to  secure  to  the  estate  the  benefit  of  its  interest 
in  the  property. 


4.  While  one  adminlBtrator  may  not,  under 
some  drcnmstancea,  be  acconntable  for  acts  of 
waste  committed  by  a  co-administrator,  he  is  ac- 
countable for  such  acta  when  he  connives  at  and 
participates  therein,  or,  by  his  grosa  negligence, 
enables  or  permita  the  co-admmistrator  to  do 
the  same. 

5.  This  being  a  petition  by  an  administra- 
trix and  administrator  to  marshal  the  asaeta  of 
the  estate  of  their  inteetate,  although  the  guar- 
dian of  certain  minor  children,  of  whom  the  in- 
testate had  formerly  been  guardian,  was  a  party 
defendant,  and  one  in  whose  favor  a  judgment 
could  be  rl^tly  rendered,  it  was  not  a  proper 
case  (even  if  complete  as  to  pleadings)  for  the 
rendition  of  a  judgment  in  favor  of  Uie  preaent 
guardian  or  of  the  ordinary  to  whom  the  intes- 
tate's bond  as  guardian  was  payable,  agamst 
a  living  surety  on  ihat  bbnd  or  the  executrix  of  a 
deceased  surety  thereon,  either  individually  or 
OB  executrix:  especially  where  so  doing,  in  ef- 
fect, necesaitated  a  marshaling  of  the  assets  of 
the  deceased  surety's  estate. 

6.  The  seyeral  Judgmenta  Included  in  the 
genera)  finding.  In  the  nature  of  a  decree,  ren- 
dered by  the  trial  judge,  to  whom  the  case  was 
submitted  without  the  intervention  of  a  jury, 
BttOiciently  disposed  of  the  issues  presented  by  .- 
the  pleadings  and  evidence,  so  far  as  concerned 
the  parties  oefore  the  court  at  the  time  the  ease 
was  tried:  and,  rubject  to  what  is  contained  in 
the  directions  s^ven  by  this  court,  the  case,  aa  a 
whole,  was  correctly  disposed  of,  except  that  no 
jndgmeot  should  have  been  rendered  against  the 
surety  on  the  intestate's  bond  as  guardian,  or 
against  the  executrix  of  the  decessed  surety 
thereon,  either  in  her  capacity  aa  executrix  or  In- 
dUvidually.  for  any  liability  arising  iinoo  that 
boud,  the  question  of  such  alleged  liability  being 
one  which  ahould  have  been  left  open  and  unde- 
termined, and  save,  further,  that  the  judgment 
against  the  plaintiffs  in  favor  of  the  onlintiry 
should  have  been  in  favor  of  the  guardian  of  the 
minors  whom  he  repreaeuted. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court.  Dodge  county; 
C.  C.  Smith,  Judge. 

Petition  by  Annie  G.  Whlddon,  admluls- 
tratrlx,  and  T.  J.  Buchan.  adminlBtrator,  of 
the  estate  of  W.  B.  Whlddon,  deceased, 
against  J.  P.  Wltllams  &  Co.  and  others. 
From  the  Judgment  rendered,  petitioners 
bring  error.  Affirmed  in  part,  and  in  part 
reve»ed,  with  directions. 

De  Lax^  &  Bishop  and  J.  B.  Wooten,  for 
plaintiffs  in  error.  B.  Herrman,  Smith  & 
Clements,  D.  H.  Roberts,  and  Evans  &  Ev- 
ans, for  d^ndants  In  error. 

LUMFEIN,  J.  Mrs.  Annie  B.  Whlddon, 
as  admlntotntrU.  and  T.  J.  Bochan,  as  aa- 
mlnlstrator.  of  the  estate  of  W.  B.  Whlddon. 
deceased,  filed  an  equitable  petition  to  mar- 
shal the  assets  of  his  estate.  The  case  was 
tried  1^  the  presiding  Judge,  npon  all  the  Is- 
sues Involved,  without  the  Intervention  of  a 
Jury.  Among  the  creditors  who  were  made 
parties  defendant  were  J.  P.  WUllams  &  Co., 
who  had  previously  obtained  a  judgment 
against  the  {tolntUEs  In  their  representative 
capacity.  In  an  action  In  response  to  which 
there  bad  been  no  plea  of  a  want  of  assets. 
The  evidence  shows  that;  hy  the  exercise  fH 
MTdlnary  and  reaaonable  diligence,  the  de- 
fendants to  that  action  might,  without  seri- 
ous difflcnlty,  have  ascertained  the  real  con- 
dition of  the  estate  before  the  Judgment  was 
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renderedi  bat  that  they  faUed  to  do  so.  To 
the  plaintiffs'  petition,  Williams  &  Go.  filed 
a  plea  in  the  nature  of  a  cross  action,  lu 
which  they  set  up  all  the  material  facts 
relating  to  the  rendition  of  their  Judgment 
against  the  administratrix  and  administra- 
tor, and  prayed  for,  and  obtained,  a  Judg- 
ment binding  their  personal  estates.  Wil- 
liams &  Co.  also  Bought  to  make  the  sureties 
upon  the  bonds  given  by  Mrs.  Whiddon  as 
administratrix,  and  Buchan,  as  administra- 
tor, parties  to  the  case,  and  to  obtain  Judg- 
ments against  them;  but,  upon  demurrer, 
the  court  expressly  dismissed  so  much  of  the 
cross  petition  of  WlUlams  &  Co.  as  sought 
a  recovery  against  these  sureties.  To  this 
ruling  of  the  court  no  exception  was  taken, 
and  therefore  the  latter  are  not  to  be  con- 
sidered nor  treated  as  parties  to  the  case. 

It  appears  from  the  record  that  the  intes- 
tate, before  his  death,  had  purdaased  a 
tract  of  land,  taking  bond  for  titles,  and 
that  he  died  In  possession  of  the  premises. 
While  in  life,  he  made  permanent  impi-ore- 
ments  upon  the  property,  which  very  greatly 
enhanced  Its  value,  and  In  consequence  of 
which  It  became,  beyond  doubt,  worth  con- 
siderably more  than  the  amount  of  the  pur- 
chase-money debt,  upon  which,  however,  he 
had  never  paid  anything.  Before  the  peti- 
tion to  marabal  assets  had  been  filed,  Mrs. 
Whiddon,  abandoning  the  estate's  equi^  in 
the  land,  and  contracting  In  her  own  name 
and  right,  had  paid  off  this  purchase-money 
debt  with  money  belonging  to  herself,  and 
had  taken  a  deed  from  the  vendor  convey- 
ing the  land,  with  all  the  improvements 
thereon,  to  herself  individually.  It  would 
seem  that  she  was  aided  In  this  transaction 
by  Buchan,  the  administrator.  There  was 
ample  evidence  to  warrant  a  finding  that  be 
participated  in  the  negotiations  by  which  she 
procured  the  deed  above  mentioned;  and  tt 
also  appeara  that,  when  this  laud  was  after- 
wards levied  on  under  the  execution  in  favor 
of  Williams  &  Co.,  Buchan,  as  the  agent  of 
Mrs.  Whiddon,  filed  a  claim  alleging  that 
the  property  belonged  to  her.  Among  others 
who  were  parties  defendant  to  the  petition 
was  W.  J.  Henderson,  who  was  the  guard- 
ian of  certain  minor  children,  of  whom  the 
intestate  bad  formerly  been  guardian.  TUs 
defendant  filed  an  answer,  }.n  which  he  set 
up  a  targe  Indebtedness  by  the  intestate  on 
account  of  the  former  guardianship,  and 
also,  In  his  answer,  alleged  that  G.  B.  Mur- 
rell  and  W.  P.  Eastman,  deceased,  were 
sorettes  upon  the  bond  given  by  W.  B.  Whid- 
don as  guardian,  and  that  Mrs.  Caro  G.  B. 
Ogden  was  the  executrix  of  Eastman's  es- 
tate. This  answer  proceeded  further  to  al- 
lege that  Mrs.  Ogden  had  "already  been 
named  as  a  par^  defendant  In  this  cause, 
concerning  some  other  matters,  but  whether 
she  [bad]  been  served  or  not  this  defendant 
[was]  not  Informed."  In  point  of  fact,  Mrs. 
Ogden,  In  her  representative  capacl^,  was 
a  party  to  tiie  case,  having  be^  made  so 


originally  with  reference  to  certain  transac- 
tions between  her  testator  and  the  deceased, 
Whiddon,  in  no  way  connected,  however, 
with  the  latter's  liability  to  the  minora  of 
whom  he  had  been  guardian.  Henderson's 
answer  contained  no  prayer  that  Murrell  be 
made  a  party,  nor  did  It  pray  for  procens 
against  Mre.  Ogden  for  the  purpose  of  re- 
quiring her  to  answer  bis  complaint  with 
respect  to  the  alleged  liability  of  her  testator 
upon  the  guardian's  bond.  There  appears 
in  the  record  a  transcript  of  the  declaration, 
demurrer,  and  pleas  In  a  pending  action 
brought  by  M.  Newman,  ordinary  of  Wash- 
ington county,  for  the  use  of  Henderson, 
guardian,  against  Whiddon's  representatives 
and  Murrell  and  Mra.  Ogden,  as  executrix, 
upon  this  Identical  bond.  This  transcript 
was  not  attached  to  any  of  the  pleadings  in 
the  present  action  as  an  exhibit,  and  how  It 
got  into  the  record  of  this  case  at  all  Is  not 
disclosed,  though  it  seems  to  have  been 
treated  at  the  trial  as  a  part  of  the  plead- 
inga.  At  any  rate,  a  Judgment  was  ren- 
dered In  favor  of  M.  Newman,  ordinary, 
against  the  administratrix  and  administra- 
tor of  Whiddon.  and  against  Murrell  and 
Mra.  Ogden  Individually;  and  it  was  further, 
adjudged  "that  the  sureties  on  the  guard- 
ian's bond  of  W.  B.  Whiddon  are  chargeable 
with  the  liabillUes  of  said  W.  B.  Whiddon, 
guardian,  as  aforesaid."  Before  the  case 
came  on  for  a  final  hearing,  the  plaintiffs* 
action  was  dismissed  as  to  a  number  of  the 
original  defendants  thereto;  and,  conse- 
quently, the  Judgment  rendered  deals  only 
with  such  matters  of  controversy  as  were  in 
issue  between  those  actually  parties  when 
it  was  rendered.  The  bill  of  exceptions  as- 
signs error  upon  numerous  rulings  made  by 
the  Judge,  and  to  various  portions  of  the 
final  Judgment  Many  of  the  exceptions  are 
of  minor  Importance,  and  deal  with  mattera 
immaterial  to  a  proper  determination  of  the 
case  upon  its  substantial  merits.  The  na- 
ture of  those  exceptions  which  are  of  real 
consequence  wUI  appear  from  what  has  been 
above  stated,  read  In-  connection  -with  the 
following  brief  discussion  at  the  points  of 
law  Involved. 

1,  2.  In  the  case  of  Qlbson  v.  Robinson,  90 
Ga.  756,  16  S.  B.  969,  this  court  again  recog- 
nized the  doctrine,  which  had  already  been 
established  by  numerous  adjudications,  that 
where  an  administrator  is  sued  upon  an  al- 
leged debt  of  his  Intestate,  and  falls  to  plead 
a  want  of  assets,  a  Judgment  rendered 
against  him  in  such  suit  is  conclusive  upon 
him  as  to  bis  having,  at  the  time  of  Its  ren- 
dition, a  sufficiency  of  assets  in  his  hands 
belonging  to  the  estate  with  which  to  pay 
the  debt  The  case  cited  was  an  action  at 
law  upon  an  administrator's  bond,  and  the 
rule  In  question  was  directly  applicable  to  it, 
and  to  cases  of  like  character.  In  Gause  v. 
Walker,  55  Ga.  129,  however.  It  was  held.  In 
effect  that. In  equity,  this  rule  was  subject 
to  some  relaxation  in  a  case  where,  mwn 
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equitable  principles,  the  adminlBtrator,  al- 
thougb  be  had  failed  to  plead  plene  admin- 
iBtiavlt  pneter  before  Jodsmont  against  blm 
was  rendered,  might  be  entitled  to  relief 
from  personal  or  IndfTldnal  liability.'  Such  a 
case  would  arise  where  the  administrator 
showed  a  reasonable  and  satisfactory  excuse 
for  falling  to  file  this  plea  at  the  proper 
time;  but,  In  the  absence  of  such  excuse,  ttie 
role  of  law  above  stated  would  obtain  tn 
all  Ita  rigor.  Th^  case  of  Gause  t.  Walker 
was  decided  upon  Its  own  peculiar  tects,  and 
Is  not  controlling  In  the  case  at  bar.  The 
only  excuse  presented  by  the  representatlTes 
of  Whiddou's  estate  for  a  ftiilure  to  plead  a 
want  of  assets  In  defense  to  pie  action 
broni^t  WlUlams  &  Oo.  was.  In  effect, 
that  neither  of  them  knew,  when  this  action 
was  pending,  the  real  condition  of  the  estate. 
It  was  ^  duty  of  these  representatlTes  to 
know  the  condition  of  their  intestate's  es- 
tate, and  the  evidence  as  a  whole,  was  cer- 
tainly sufficient  to  authorize  the  Judge  in 
finding  that  their  failure  to  dp  so  was  %he 
result  xoerety  of  gross  ne^lgence  and  lDat> 
tentlon  to  duty  on  their  part.  In  other 
words,  the  trial  Judge  was  fully  warranted 
in  reaching  the  conclusion  that.  If  they  had 
made  proper  Inquiries  and  exercised  reason-, 
able  diligence,  they  would  have  been  able 
to  easily  possess  themseWes  of  the  real  facts, 
and  to  have  governed  themselves  accordingly 
in  presenting  their  defense  to  the  action 
^brought  by  Williams  ft  Go. 

We  are  therefore  of  the  opinion  that  there 
was  no  error  In  rwderlng  a  Judgment  in 
fovor  of  the  latter  binding  the  personal  es- 
tates of  Mrs.  Wblddon  and  of  Buchan.  Such 
a  Judgment  could,  unquestlonaUy,  have  been 
obtained  by  Williams  ft  Ca  In  a  proper  ac- 
tion against  these  representatives.  True, 
the  sureties  on  an  administrator's  bond  are 
usually  also  made  parties  to  a  procee^ng  of 
this  kind;  but  no  good  rrason  occurs  to  us 
why,  in  the  present  action,  Williams  &  Co., 
having  been  brought  Into  court  by  the  plain- 
tUts'  petition  to  marshal  the  assets  of  their 
Intestate's  estate,  could  not^  by  an  answer  In 
the  nature  of  a  cross  petition,  establish  their 
right  to  a  recovery  against  Mrs.  Whiddon 
and  Buchan  personally,  as  effectually  as 
might  have  been  done  In  an  original  and  In- 
dependent suit  Ivought  against  them.  As 
has  been  stated  In  the  preliminary  summary  . 
of  tects,  the  sureties  on  the  bonds  of  Mrs. 
Whiddon  and  Bmdian  are  not  parties  to  the 
present  proceeding;  but  this  surely  can  make 
no  difference,  so  far  as  their  principals  are 
concerned,  for  In  no  event  can  it  ever  be 
of  any  legal  benefit  to  a  principal  to  show 
that  his  surety  Is  equally  bound  with  hlnu 
Nor  was  It  essential  that  Williams  ft  Co. 
should  show  that  the  execution  In  their  favor 
had  been  issued,  and  a  return  of  nulla  bona 
made  thereon,  because  the  plaintiffs  not 
only  themselves  alleged  the  Insolvency  of 
the  estate,  but  had  also  enjoined  Williams  ft 
Co.  from  proceeding  with  their  execution; 


and  one  of  tbem,  through  the  other  as  agent, 
had  filed  a  daim  to  land  which  Wflllams  ft 
Go.  sought  to  subject  as  the  property  of  the 
estate. 

8,  4.  During  his  lifetime,  W.  B.  Whiddqn 
bargained  for  certain  land,  of  which  he  went 
into  possession  under  a  bond  for  titles,  and 
for  which  he  (»ntracted  to  pay  the  sum  of 
¥800.  At  the  time  of  his  death,  however, 
he  had  paid  no  part  of  the  purchase  money, 
althouiA  be  had  mads  permanent  improve- 
ments upon  the  land,  which  so  greatly  en- 
hanced ita  value  that  it  was  undoubtedly 
irortb  very  -much  more  than  the  amount  of 
the  purchase-mon^  debt.  The  proof  shovra, 
beyond  question,  that,  if  this  land  had  been 
exposed  to  sale,  it  would  have  realised 
enough  to  have  discharged  this  debt,  and 
leave  a  considerable  surplus.  We  therefore 
think  that  Whlddon's  estate  bad.  undoubted^ 
ly,  a  clear  equitable  Interest  In  this  land; 
and  it  is  obvious  that,  if  the  matter  had 
been  properly  managed,  tills  Interest  coHild 
have  been  made  available  for  the  benefit  of 
creditors.  No  effort  to  accomplish  this  result 
was  made  by  the  tepreaentattves  of  Whid- 
don's  estate.  On  the  contrary,  Mrs.  Whid- 
don. in  effect,  end^vored  to  rescind  the  con- 
tract of  purcdiaae  whldi  had  been  made  by 
her  intestate,  and,  with  money  belonging  to 
herself,  paid  off  the  purchase-money  debt, 
and  had  the  land  conveyed  to  herself  Indi- 
vidually. As  already  indicated,  the  evidence 
warrants  the  conclusion  that  Buchan  aided 
her  In  bringing  about  this  result  .  There  Is 
testimony  to  show  that  he  participated  In  the 
ne^)tiatIons  leading  up  to  i^  as  the  agent 
of  Mrs.  Wblddon;  and  It  Is  certainly  true 
that,  as  her  agent,  be  filed  a  claim  alleging 
that  the  land  in  question  was  her  property, 
when  It  was  levied  on  under  the  execution  In 
favor  of  Williams  ft  Go.  I^  therefore,  the 
act  of  Mrs.  Whiddon  In  thus  procuring  title 
to  this  land  was  a  devastavit,  Buchan  Is,  In 
law,  as  much  chargeable  therevrlth  as  she 
Is.  Under  the  facts  disclosed,  what  were  the 
duties  of  these  representative  with  refer- 
ence to  the  equitable  interest  of  their  in- 
testate's estate  In  this  land?  They  were 
certainly  trustees  for  the  creditors,  and,  as 
such,  bound  to  exercise  good  faith  In  making 
the  estate  realize  as  much  as  possible  from 
all  its  assets,  twtb  legal  and  equitable,  In 
order  to  settle,  as  far  as  practicable,  all  just 
and  legitimate  demands  In  favor  of  such 
creditors.  Ot  course,  It  would  not  do  to  hold 
that  an  administrator,  under  such  circum- 
stances, was  bound  to  take  money  of  bis 
own,  and  pay  off  the  purchase-money  debt, 
for  the  purpose  of  obteinlng  title  In  the  es- 
tete,  and  then  administering  the  land  as  a 
part  of  Ite  assets.  Nor  do  we  mean  to  say 
that  an  administrator  could  appropriate  mon- 
ey of  the  estete  in  his  hands,  which  was 
subject  to  the  payment  of  debte  of  higher 
dignity,  for  the  purpose  Just  Indicated.  But 
certainly,  where  It  was  perfectly  apparent 
that  a  settlement  of  the  purchase-money  debt 
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would  result  In  bringing  into  the  estate  prop- 
erty worth  much  more  than  the  amountof  that 
debt,  a  court  of  equity,  upon  a  proper  ap- 
plication by  the  administrator,  would  un- 
questionably ^rant  appropriate  relief.  For 
Instance,  It  could  order  the  property  sold, 
and  direct  that  out  of  the  proceeds  the  pur- 
chase-money debt  be  first  paid,  which  would 
give  to  the  vendor  his  full  rights  in  the  prem- 
ises; and  then  the  surplus  would  go  into  the 
hands  of  the  representative  of  the  estate  for 
administration.  An  extreme  case,  as  an 
illustration,  la  sometimes  of  service  to  prove 
the  truth  of  a  rule  announced.  Suppose 
Whiddon  had  purchased  a  city  lot  for  $5,000, 
this  being  its  fair  market  value,  and,  with 
cash  Id  hand,  had  erected  thereon  a  magnifi- 
cent building,  costing  |100,000,  and  had  sub- 
sequently died  without  paying  a  cent  of  the 
purchase  money  of  the  lot  Who  would 
seriously  contend  that  his  widow  and  ad- 
ministratrix could,  by  paying  off  the  $5,000, 
obtain  for  herself,  as  against  the  rights  of 
creditors  of  her  deceased  husband,  this  im- 
proved property,  worth  more  than  $100,000? 
The  principle  which  would  coDtrol  a  case 
like  the  one  siaggested  Is  equally  applicable 
to  the  facts  of  the  present  case. 

5.  The  character  of  the  petition  in  the  pres- 
ent case  has  already  been  stated.  Undoubt- 
edly, Henderson,  as  guardian  of  the  minors, 
was  a  proper  party,  and  one  in  whose  favor, 
as  such  gtiardian,  a  judgmeut  could  be  right- 
ly rendered.  But  the  rendition  of  a  judg- 
ment, even  upon  complete  pleadings,  in  favor 
of  Newman,  ordinary,  for  the  use  of  Hender- 
son, against  Murrell,  one  of  the  sureties  on 
the  bond  given  by  Whiddon  as  guardian,  or 
against  Mrs.  Ogden,  who  was  the  executrix 
of  Eastman,  deceased,  who  had  been  a  surety 
upon  that  bond,  would  hardly  have  been  allow- 
able. On  the  pleadings  as  they  stand  In  the 
record  now  before  us,  certainly  no  such  Judg- 
ment was  warranted.  We  do.  not,  however, 
rest  our  decision  on  this  point  upon  this  latter 
Tiew.  Assuming  that  Newman's  action  up- 
on the  guardian's  bond  (the  appearance  of 
which  In  the  record  has  already  been  referred 
to)  could  properly  be  treated  as  an  answer  or 
Intervention  in  his  name,  we  stilt  think  the 
Judgment  against  Murrell  and  Mrs.  Ogden 
was  unauthorized.  An  examination  of  the 
record  will  show  that  the  rendition  of  such  a 
judgment  practically  necessitated  a  marshal- 
ing of  the  assets  of  Eastman's  estate.  There 
Is  generally  enongh  trouble  and  confusion  In 
marshaling  the  assets  of  one  complicated  es- 
tate without  drawing  Into  the  proceedings 
*.'or  this  purpose  pleadings  and  evidence  ap- 
propriate and  necessary  In  marshaling  the  as- 
sets of  still  another  ind^endent  estate.  The 
acUon  of  Newman  was  In  no  way  germane 
to  the  objects  sought  to  be  accomplished  by 
the  plalntUFs*  petition.  It  was  legitimate  and 
pnver  to  aacotaln  and  fix  the  UabUltr  of 


Whiddon's  estate  to  these  minor  children  by 
a  judgment  in  favor  of  Henderson  as  guard- 
ian; but  this  was  going  far  enough,  and  the 
controversy  arising  upon  Whiddon's  bond  be- 
tween the  ordinary  and  the  sureties  thereon 
should  have  been  disposed  of  In  another  and 
distinct  proceeding.  Henderson,  or,  perhaps, 
Newman,  could.  In  the  present  action,  have 
prayed  for  and  obtained  any  proper  relief 
against  the  representatives  of  Whiddon;  bat 
neither  Henderson  nor  Newman  could  use 
this  proceeding  as  a  vehicle  for  obtalnmg  re- 
dress against  others,  in  whose  affairs  Whid- 
don's estate  had  no  interest,  and  as  to  whose 
liability  it  was  in  no  way  coQcemed.  Tbe 
court  was  right  in  adjudicating  that  Whiddon's 
estate  was  llaole  to  the  minors  represented 
by  Henderson  as  guardian,  but  the  Judgment 
against  the  administratrix  and  administrator 
of  Whiddon  should  have  been  in  favor  of 
Henderson,  and  not  in  favor  of  Newman, 
ordinary.  The  error  thus  Indicated  baa  been 
corrected  by  appropriate  direction. 

6.  The  Judge  by  whom  this  case  was  tried 
made  a  general  finding  in  the  nature  of  a 
decree,  which  embraced  several  distinct  Judg- 
ments upon  the  Issues  presented  by  the  plead- 
ings and  evidence.  One  of  the  errors  as- 
signed in  the  bill  of  exceptions  Is  that  the 
Judgment,  as  a  whole,  does  not  fully  and- 
flnally  dispose  of  the  entire  case.  As  already 
seen,  several  of  the  original  dcfendancs  were 
DO  longer  parties  at  the  time  the  case  was 
tried;  and,  so  far  as  concerns  the  parties 
who  were  properly  before  the  conrt  when  the 
case  was  finally  disposed  of,  wc  fall  to  per- 
ceive any  merit  tn  the  exception  complaining 
that  the  Judgment  then  renderca  was  not 
sufficiently  full  and  explicit.  We  have  care- 
fully examined  and  considered  the  evidence, 
and,  in  our  opinion.  It  warrants  the  several 
finding  of  the  court  upon  questions  of  fact 
Including  the  amounts  of  the  devastavlts  com- 
mitted by  the  plalntlfTs,  as  the  representatives 
of  Whiddoj's  estate,  and  the  amount  fonnd 
to  be  due  the  minors  represented  by  Hender- 
son, guardian. 

The  judgment  against  Murrell  and  Mrs.  Og- 
den, in  view  of  what  has  been  above  stated, 
cannot  of  course,  stand.  In  other  respects 
the  judgment  of  the  conrt  below  Is  affirmed, 
subject  to  the  following  directions:  First, 
that  the  Judgment  rendered  in  favor  of  M. 
Newman,  ordinary,  be  so  amended  that  the 
same  shall  be  In  favor  of  W.  J.  Henderson, 
as  guardian  of  tbe  minor  children  named  In 
his  answer;  and,  secondly,  that  this  judg- 
ment save  only  as  to  the  extent  of  the  de- 
vastavlts found  by  the  trial  judge,  Is  not  to 
be  construed  as  conclusive  upon  the  question 
as  to  the  sufficiency  of  assets  in  the  hands  of 
tbe  plalntlflTs,  as  administratrix  and  admin- 
istrator, with  which  to  pay  the  same.  Judg- 
ment affirmed  In  part,  and  In  part  rerened, 
with  dlrecttoDB. 
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DOBBS  LUMBER  CO.  t.  APPLING. 
(Supreme  Cooit  of  Oeorfia.    Dec  2.  1885.) 

KxKcunox— CLAm  bt  Thibd  Pbhboh— Bona 

Fides. 

It  appearing,  npon  a  careful  and  tbor- 
oagb  examtiiatioD  of  the  eTidence  contained  in 
fhe  record,  tbat  the  plaintiffa  in  execation,  upon 
whom,  under  section  3741  of  the  Code,  rested 
the  burden  of  proyinR  aSlrmatlTelj  that  the 
claim  was  filed  for  delay  only,  failed  to  ahow 
that  such  vas  the  case,  the  verdict  was  ansup- 
ported  hj  the  evidence,  and  ought  to  bare  been 
set  aaide. 
(Syllabos  by  the  Coort) 

Error  from  superior  court,  FnltoD  county; 
J.  H.  Lnmpldn,  Judge. 

Sxeention,  on  the  Bppllcatl<ni  of  H.  B.  Ap- 
pling against  T.  H.  Austin  and  others,  under 
Wblch  property  waa  levied  upon  to  which  the 
Dobbe  Lumber  Company  interposed  a  claim. 
From  a  Judgment  for  plaintiff  In  execution, 
claimant  brings  error.  Reversed. 

Tbe  following  Is  the  official  report: 

An  execution  In  favor  of  Aivling  against  T. 
H.  Austin,  A.  D.  Boylstou.  W.  E.  Dobbs,  and 
the  Fulton  Lumber  &  Adlanuf  actorlng  Company, 
based  m  a  judgment  of  July  S,  1891,  was,  on 
January  26, 1888.  levied  on  an  undivided  balf 
Interest  In  an  estate  for  years  in  certain  de- 
scribed land  In  Atlanta,  "said  term  of  years 
having  been  transferred  to  W.  B.  Dobbs  and 
J.  M.  Dobbs  on  the  8tta  day  of  November, 
1889,  for  the  term  of  ten  years,"  the  undivid- 
ed balf  Interest  levied  on  being  the  property 
of  W.  B.  Dobbs;  also,  attached  to  said  estate 
for  years,  certain  dMcrlbed  machinery,  and 
one  building  used  as  a  planing  mUL  The 
whole  half  interest  was  levied  on  as  the 
property  of  W.  B.  Dobbs  to  satisfy  the  fl.  fin. 
<rf  Appling  against  the  Fnlton  Lumber  & 
Manufacturing  Company,  "composed  of  Wal- 
ter E.  Dobbs  at  the  date  of  the  cause  of  ac- 
tion." James  M.  Dobbs  made  affidavit  that 
he  was  a  member  and  owned  the  principal  In- 
terest in  a  partnership  doing  business  under 
the  firm  name  of  Dobbs  Lumber  Company, 
and  that  the  half  Interest  levied  ujKm  was 
not  the  property  of  W.  B.  Dobbs,  but  was 
the  property  of  the  Dobbs  Lumbnr  Com- 
pany. The  clalmwas  withdrawn,  and  the  ease 
tried  upon  an  Issue  tendered  that  the  clalhi 
was  interposed  for  delay  only.  The  Jury 
fbond  for  plaintiff  $125  damages.  Claimant's 
motion  for  new  trial  was  overruled,  and  he 
excepted. 

Upon  the  trial  plalntlfl  testlfled:  "At 
the  date  of  tbe  levy  James  H.  and  W.  B. 
Dobbs  were  in  possession  of  the  property 
levied  upon.  1  saw  W.  E.  Dobbs  frequently 
about  die  place,  seeing  to  the  business,  and 
at  one  time  bought  from  him  a  bill  of  lumber. 
I  do  not  remember  the  particular  thing  1  saw 
James  Bl.  Dobbs  doing,  but  he  was  about  the 
mill  There  was  a  wooden  shed  on  tbe  lo^ 
under  which  the  machinery  was  placed.  The 
machinery  was  attached  to  the  floor  In  the 
building.  There  was  lathing  machinery,  and 
the  belting  tor  mnnlns  the  machinery.  There 


was  a  dry  kiln  also  upon  the  lot  The  bust, 
nesa  carried  on  was  that  of  [danlng  lumber, 
buying  and  seiling  lumber,  and  building 
houses.  Tbe  value  of  the  machinery  and 
booses,  I  think,  waa  $2,500.  and  I  think  the 
property  was  worth,  for  rent,  about  $300  a 
yea^  I  saw,  on  the  premises,  printed,  tbe 
name  Dobbs  Lumber  Company.'  l^ere 
were  quite  a  number  of  oth^  besides  VL  E. 
and  J.  M.  Dobbs  working  about  the  mlU,  but 
W.  B.  Dobbs  seemed  to  be  directing  the 
work.  I  did  not  see  J.  M.  Dobbs  doing  other 
vatk.  than  that  done  by  W.  B.  Dobba."  There 
was  put  In  evUence  a  writing  signed  by  T.  H. 
Austin,  dated  November  8, 1889,  wldch  stat- 
ed that  It  waa  between  T.  H.  Austin,  of  the 
first  part,  and  W.  E.  Dobba  and  J.  Bl.  Dobbs, 
doing  business  under  the  firm  name  of  the 
Dobba  Lumber  Company,  ot  the  second  part; 
that  Austin,  In  consideration  of  a  monthly 
renttl  ot  9^  payable  monthly  in  advance, 
granted  and  leased  to  W.  B.  and  J.  Bl  Dobbs, 
for  10  years  frmn  Deconber  1«  188S,  certain 
land,  describing  it,  being  the  land  mentioned 
In  the  levy,  with  the  rlg^t  to  J.  M.  and  W.  B. 
Dobbs  to  buUd  and  maintain  a  pia»<»*f  mill 
and  any  other  building  or  buildings  necessary 
to  the  manufacture,  handling,  working,  or 
dealing  in  lumber  of  any  kind,  and  to  place 
any  kind  of  machinery  whatevw  thereon  for 
any  of  said  purposes,  all  of  which  building, 
machinery,  and  improvements,  placed  since 
the  beginning  of  this  lease,  should  remain 
and  be  the  property  of  J.  H.  and  W.  B.  Dobbs; 
that  tbe  partlea  of  tlie  second  part  shonld  pro- 
tect Austin  against  any  nUse  In  the  rate  of  In- 
surance oo  any  dwi^ng  or  proper^  of  Aus- 
tin adjoining  the  property  herein  leased,  by 
reason  of  improvements  placed  thereon  un- 
der the  terms  of  this  lease;  that,  at  the 
^ration  of  this  lease,  Austin  would  not  take 
advantage  of  the  party  of  the  second  port 
on  account  of  his  ownership  of  the  land,  but 
would  again  lease  the  premises  to  them  for 
a  further  term  of  10  years  at  a  fair  and  rea- 
sonable rental,  to  be  agreed  on  by  the  parties, 
and.  In  caae  they  could  not  agree,  then  the 
questiffli  (tf  rental  should  be  submitted  to 
arbitration.  On  the  back  of  this  writing  tnts 
entered,  *rrhis  lease  Is  hereby  canceled  and 
surrendered  to  Sonthem  Banking  and  Trust 
Company,  February  17. 1S9L  [Signed]  Dobbs 
Lumber  Company,  by  W.  E.  Dobbs.  W.  B. 
Dobba.  J.  U.  Dobba,  Ity  his  Attorney  in  Fact; 
WUllam  &  Thompson."  AVilllam  8.  Thompson 
testlfled:  **I  am  a  lawyer,  and  member  of  the 
Arm  of  Candler  &  Thompson.  J.  Bl.  and  W.  B. 
Dobbs  were  partners,  under  the  firm  name  of 
Dobbs  Lumber  Company,  and  my  firm  were 
attorneys  for  the  company  when  the  claim 
was  mad^  At  the  time  the  levy  waa  made  J. 
Bl.  Dobbs  Inonght  tbe  lease  contract  with 
Austin,  and  advised  with  me  as  to  what 
should  be  done,  stating  that  the  greater  part 
of  the  money  of  the  Dobbs  Lumber  Company 
was  put  in  by  blm,  tbat  It  was  tbe  under-, 
standing  and  agreement  between  him  and 
W.  B.  Dobbs  that  the  interest  of  each  part' 
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ner  should  be  In  proportioil  to  tbe  capital  con- 
tributed by  eacb,  that  W.  E.  Dobbs  had  only 
contributed  about  one-eightb,  and  that  there 
were  no  written  articles  of  partnership.  Be- 
ing of  the  opinion  that  the  agreement  with 
Austin  was  a  lease  to  the  partnership,  and 
that,  under  It,  tbe  property  was  not  subject 
to  levy  and  sale,  I  In  good  faith  advised  that 
the  claim  should,  be  iDterposed.  Claimants 
acted  on  my  advice,  and  directed  me  to  pre- 
pare the  claim  papers,  and  claimants'  cause 
was  commenced  and  continued  under  and  by 
reason  of  my  advice.  J.  M.  Dobbs  Is  tn  Gblll 
and  has  been  since  shortly  after  President 
Cleveland  went  Into  office,  who  appointed 
him  consul  at  Valparaiso.  W.  E.  Dobbs  is 
not  In  the  city.  When  tbe  case  was  called 
for  trial  I  supposed  be  was,  but  upon  in* 
qulry  found  he  had  left  a  day  or  two  before, 
and  his  employer,  for  whom  he  was  travel- 
ing, could  not  tell  where  he  was,  and,  being 
without  witnesses,  we  withdrew  tbe  claim." 

The  motion  for  new  trial  was  upon  the  gen- 
eral  grounds;  also,  because  claimants,  having 
made  the  following  written  request  to  charge: 
"If  a  claim  case  be  commenced  and  continued 
under  and  by  reason  of  advice  of  counsel,  tn 
good  faith  sought  and  acted  on,  even  though 
such  advice  proved  to  be  founded  upon  er- 
roneous views,  the  claimants  are  not  respon- 
sible for  damages,  as  having  Interposed  the 
claim  for  delay  <Hily,"— tbe  court  erred  In  Qual- 
ifying the  said  written  request,  as  Is  shown 
In  the  following  charge,  which  was  given  in- 
stead of  the  written  request  as  made,  to  wit: 
"If  the  claim  was  In  good  faith  commenced 
and  continued  by  the  claimants  under  and 
by  reason  of  advice  of  counsel,  in  good  faith 
given,  upon  a  fair  statement  of  tbe  facts  to 
them,  and  if  such  advice  was  sought  and  actr 
e6  on  by  tbe  claimants  in  good  faith,  and  tbey 
put  In  their  claim  believing  that  they  could 
sustain  It.  and  not  for  the  purpose  of  delay 
only,  they  would  not  be  responsible  for  dam- 
ages, as  having  interposed  the  claim  for  de- 
lay only,  even  though  such  advice  proved  to 
be  founded  upon  an  erroneous  view  of  the 
law."  Alleged  to  be  error  because  the  writ- 
ten request  was  pertinent  and  legal,  and  waa 
not  given  as  requested,  and  because  the  re- 
quest was  qualified  by  requiring  tbe  jury  to 
find,  not  only  that  claimants  had  made  a  fair 
statement  of  the  facts  to  counsel,  but  that 
they  put  In  their  claim  believing  they  could 
sustain  It  Error  In  construing  the  contract 
between  J.  M.  and  W.  E.  Dobbs  as  creating  a 
tenancy  in  common,  and  not  a  lease.  £<rror 
in  charging:  "There  baa  been  introduced  In 
evidence  before  you  a  certain  paper,  signed  by 
T.  H.  Austin.  The  court  construes  f>or  you 
this  paper,  and  charges  you  that  the  legal 
^ect  of  this  paper,  so  far  as  this  property 
was  concerned,  was  to  create  what  Is  kpown 
in  law  as  a  tenancy  In  common  in  W.  E. 
Dobbs  and  In  J.  M.  Dobbs  for  a  term  of  years, 
specified  In  the  contract  as  being  10  years, 
with  certain  rights  of  renewal  to  which  I 
need  not  refer."  Alleged  to  be  error  because 


said  constructlDn  n\ade  tbe  paper  to  be  an  es- 
tate for  years,  and  because  said  construction 
prevented  the  Jury  from  considering  whether 
the  paper  was  a  lease,  and  created  the  rela- 
tion of  landlord  and  tenant  Error  In  char- 
ging: "If  tbe  evidence  shows  yon  that  tbere 
were  placed  upon  the  real  estate  certain  ma- 
chinery, and  improvements  attached  to  the 
real  estate  In  a  permanent -manner,  and  with 
the  Intention  of  remaining  there  throughout 
a  term  of  years,  then  this  Eonperty,  so  attach- 
ed, would  form  a  part  of  tbe  realty,  and, 
touching  the  interest  of  W.  B.  and  J.  M.  Dobbs 
in  It,  It  would  stand  upon  the  same  basis  as 
their  Interest  in  the  real  estate  for  tbe  term 
for  which  they  held  It"  Alleged  to  be  error 
because  there  was  no  evidence  that  the  ma- 
chinery was  attached  to  the  real  estate  tn 
a  permanent  manner,  because  there  was  no 
evidence  that  the  machinery  and  improve- 
ments were  placed  there  with  the  intention 
of  remaining  there  throughout  a  term  of 
years,  and  because  it  placed  tbe  machinery 
upon  tbe  same  footing  with  tbe  buildings  and 
other  like  Improvements,  and  required  the 
jury  to  find  that  It  was  a  part  of  the  real  es- 
tate If  It  was  intended  to  be  used  by  claim- 
ants during  the  period  of  their  contract  with 
Austin. 

Candler  &  Tliompsoii,  tor  pUintifT  ta  ecror. 
P.  L.  Mynat^  for  defendant  In  wror. 

FEB  CURIAM.  Judgment  leversed. 


97  Ob.  866) 

BEWICK  LlT&fBBR  CO.  r.  McLOON. 
(Supreme  Court  of  Georgia.    Nov.  15,  1895.) 
CoKTHACT— Action  roa  BaiAca. 
Tlie  evidence  introdnced  by  the  plaintiff 
established  the  material  allegations  of  his  dec- 
laration.   There  was  no  variance.    No  error 
of  law  is  asdgned,  and  the  verdict  was  warrant- 
ed. 

(Syllabas  by  tbe  Conrt) 

Error  from  superior  court,  Appling  comity; 
J.  L.  Sweat,  Judge. 

Action  by  James  McLoon  against  tbe  Be- 
wick Lumber  Company.  From  a  Judgmrat 
for  plaintiff,  def«idant  brings  error.  Af- 
firmed. 

The  following  Is  the  official  report: 
McLoott  sued  the  Bewick  Lumber  Company 
for  damages  from  breach  of  contract  The 
nature  of  the  action  will  sufflclently  appear 
from  the  evidence  reported  berelnafttf. 
There  was  a  verdict  for  plaintiff  for  9400, 
and  Interest  from  S^tember  1,  1801.  De- 
fendant moved  for  a  new  trial  upon  the  gen- 
eral grounds  alone,  and,  the  motion  being 
overruled,  it  excepted. 

McLoon  testified:  "When  defendant  was 
constructing  its  tramroad  from  the  mill  Into 
Its  timber,  I  took  a  contract  from  Mr.  Bob* 
erts  to  construct  a  part  of  the  tramroad.  He 
was  managing  the  mill,  hiring  and  dlachar^ 
ging  hands,  and  exercising  full  control  orer 
d^endant's  business  at  Haslebuist   He  em- 
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ployed  me  to  grade  five  miles  of  the  road,  to 
cut  the  right  of  way,  and  throw  ap  the  ponds 
and  drains  from  a  foot  to  a  foot  and  a  half, 
and  to  pay  me  S160  a  mile.  The  right  of 
way  was  to  be  the  usual  width  of  about  20 
feet.  I  have  been  engaged  In  road  work 
about  30  years,  and  defendant  knew  I  was 
an  expert  I  was  to  throw  up  the  low  places 
from  a  foot  to  a  foot  and  a  halt  The  road 
I  contracted  for  was  to  commence  at  Tom 
Smith's  feice.  Roberts  was  to  give  me  S160, 
and  keep  back  twelve  cents  on  the  dollar 
untU  I  completed  the  contract  I  filed  my 
snit  In  1801.  the  same  year  the  contract  was 
made.  I  told  Roberts  I  wanted  some  shovels, 
wheelbarrows,  and  hoes.  He  told  me  the 
bookkeeper  would  let  me  have  the  money  to 
buy  them  with,  and  I  got  the  money  from 
the  bookkeeper,  and  also  a  little  money  to  get 
some  hands  with.  I  then  went  to  work,  and 
Tom  Smith  stopped  me.  I  went  to  work 
again,  and  he  stopped  me  again.  I  only  built 
one  or  two  hundred  yards  before  he  stopped 
me,  and  I  would  not  go  Into  his  field,  but  I 
told  Roberts,  if  he  would  pnll  down  the 
fence,  I  would  put  the  road  through.  Rob- 
erts flnilly  told  me  to  stop  work  until  he 
could  get  a  way  to  go  around  the  Smith  field, 
and  afterwards  told  me  he  was  going  to  put 
the  road  ttuxmgh  the  field,  but  was  not  going 
to  give  me  the  contract  because  be  could 
get  the  work  done  for  half  he  was  paying 
me.  Roberts  took  the  tools  back.  Bveiy- 
thlng  was  returned  except  a  little  fiour  and 
supplies  used  by  the  hands.  I  do  not  know 
how  much  defendant  claims  against  me  for 
these  supplies.  Roberts  afterwards  employed 
Ohristmas  to  grade  the  right  of  way,  and  re- 
fused to  allow  me  to  perform  my  contract. 
The  five  miles  I  was  to  bnild  through  good 
high  country  where  very  little  ditching  would 
have  been  required.  I  bad  a  contract  with 
my  negroes  to  cnt  out  the  right  of  way  for 
$25  a  mile,  and  I  reckon  $30  or  $40  a  mile 
would  bare  done  the  balance.  The  average 
cost  to  me  would  not  have  been  over  $65  or 
$70  a  mile.  Defendant  never  paid  me  any- 
thing on  my  contract  It  let  me  have  935 
in  money,  and  charged  me  with  $50  worth 
of  supplies,  but  I  never  got  a  great  many  of 
the  things  they  charged  me  with.  The  things 
they  charged  me  with  may  be  now  In  the 
commissary  subject  to  my  order,  but  aftet 
they  took  the  contract  from  me,  I  told  Rob- 
erts I  did  not  want  any  more  supplies.  They 
had  no  right  to  keep  these  things  charged  to 
me,  and  I  know  I  never  got  half  the  supplies 
that  were  charged  to  me,  nor  all  the  wheel- 
barrows and  shovels  that  were  charged  to 
me;  and  Boba*t8  asked  me  to  turn  aver  to 
him  those  of  the  latter  that  I  did  get  which 
I  did.  I  don't  know  that  I  ever  saw  him 
employ  or  discharge  anybody  at  that  mill, 
but  It  Is  well  known  by  everybody  that  he 
was  the  manager  of  the  mill.  He  paid  every 
man  that  worked  around  there.  I  don't 
know  that  I  ever  demanded  payment  of  $500 
trom  defendant,  bnt  I  drananded  that  Rob- 


erts let  me  go  ahead  with  my  work.  After 
the  Injunction  against  defendant  was  dis- 
solved, and  after  Roberts  arranged  to  go 
around  Smith's  field,  I  returned  to  go  to  work; 
and  he  said  he  was  ready  to  go  ahead  with 
the  work,  but  he  could  get  it  done  for  less 
than  I  was  doing  it  and  he  did  not  want  me. 
I  didn't  tell  Blair  Oiat  I  had  quit  the  work, 
because  I  did  not  want  to  run  against  Smith. 
I  stopped  work  because  Smith  stopped  us, 
before  any  court  proceedings  were  started, 
and  afterwards  wanted  to  go  ahead,  and  Rob- 
erts wouldn't  let  me.  Under  my  contract  I 
was  going  to  cut  the  road  about  twenty  feet 
wide.  My  work  was  to  commence  where  the 
other  grading  stopped.  It  Is  true  that  the 
part  of  the  road  already  built  was  sixty  feet 
wide.  I  know  It  was  more  than  twenty  feet 
No  particular  width  was  specified  In  my  con- 
tract. I  did  tell  Bewick  yesterday  th^e 
might  not  be  any  money  In  building  that  road 
now  at  $250  a  mile,  but  I  believed  I  could 
grade  It  for  $80  a  mile,  and  make  some  mon- 
ey. It  Is  true  there  were  a  few  hills  over 
which  I  was  under  contract  to  cut  out  the 
road.  There  were  no  hills  or  ponds  to  speak 
of.  There  were  places  along  the  road  where 
It  was  necessary  to  put  in  more  than  a  foot  ~ 
and  a  half  of  dirt,  but  my  contract  was  that, 
If  I  put  up  more  than  a  foot  and  a  half,  I  got 
paid  so  much  a  yard  extra  for  that  I  am 
woriUng  some  tramroads  for  Bewick  now, 
bnt  not  in  worse  country  than  that  through 
which  I  was  under  Mmtract  to  build  the  road 
in  question.  It  was  two  or  three  weeks  from 
the  time  I  stopped  work  on  the  road  until  I 
went  to  Roberts,  and  he  refused  to  allow  me 
to  go  ahead  with  It  I  quit  grading,  because 
Smith  stopped  me,  but  I  never  quit  my  con- 
tract Roberts  told  me  to  stop,  and  that, 
when  he  found  a  way  around  the  field,  be 
would  let  me  know.  It  was  after  the  litiga- 
tion was  all  over  that  he  told  me  he  could 
get  the  work  done  cheaper,  and  did  not  want 
me.  I  underetood  yesterday  that  when  Be- 
wick come  to  me,  be  was  trying  to  work  me; 
find  I  Just  thought  I  would  put  the  figures  up 
as  high  as  possible.  1  examined  the  country 
through  which  I  was  to  build  the  road,  be- 
fore I  took  the  contract  There  were  one  or 
two  hills  along  the  Une  of  road  that  were 
about  as  high  as  it  was  possible  to  ran  a 
train  over.  I  was  not  under  contract  to  build 
the  bridges,  nor  cut  the  hills  down."  Christ- 
mas testified:  "About  a  month  after  McLoon 
stopped  work,  Roberts  employed  me  to  go 
ahead  with  the  road.  Roberts  had  the  entire 
business  and  all  the  hands  In  control,  and 
Bewick  controlled  him.  Under  my  contract 
with  Roberts,  I  was  to  cut  out  the  right  of 
way,  and  make  It  ready  for  the  ties,  at  $80 
a  mile,  and.  If  I  lost  money  on  It,  was  to  have 
$2.80  a  day  anyhow.  I  walked  over  the 
route  of  the  tramroad.  I  built  a  mile  and  a 
quarter  of  the  road,  the  part  I  built  being 
through  the  best  part  of  the  territory,  and 
think  I  cleared  some  $52  on  the  tramroad 
work.   I  can't  say  positively  how  mnch  more 
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thnn  $28  a  mile  tlie  rest  of  the  road  would 
tiave  cost  me,  but  It  would  have  be6n  very 
tittle  more,  some  ^  or  $10  a  mile.  It  would 
have  cost  a  great  deal  more  to  have  put  the 
road  In  condition  it  is  now  In.  I  cut  tbe 
right  of  way  out  about  twenty  feet  wide  and 
etgbt  feet  bed,  and  tbrew  up  a  foot  and  a 
half  to  two  feet  in  the  low  places.  I  charged 
Boberta  850  to  go  through  Hurricane  creek, 
and  he  wouldn't  pay  It,  and  then  took  me 
away  from  that  w^k,  and  told  me  he  was 
going  to  build  tbe  road  with  day  labor.  Tbe 
work  that  McLoon  did  was  very  good  work, 
a  great  deal  better  than  that  I  did.  I  was 
compelled  to  do  some  grading  on  the  mile 
and  a  quarter  I  built  Tbe  Job  was  tbe  first 
one  of  tbe  kind  I  ever  undertook.  My  under- 
staudlng  }f  what  Is  meant  by  grading  a  road 
Is  getting  It  in  condition  for  laying  cross-ties. 
If  I  was  offered  a  contract  that  required  me 
to  cut  down  alt  the  hills  and  put  up  the  low 
places  along  that  line,  I  would  not  have  un- 
dertaken it  for  $200  a  mile,  and  would  not 
grade  that  roadbed  as  It  is  graded  now  for 
$80  a  mile.  The  part  I  worked  on  was  al- 
most leveL  On  the  other  side  of  Hurricane 
creek  the  ground  is  much  more  bUly,  and  It 
'  would  cost  a  great  deal  more  to  grade  the 
roadbed  to  a  level.  In  the  real  low  places, 
under  my  coutract,  Roberts  was  to  have 
trestles  built.  1  was  not  expected  to  do  any 
cutting  down  of  hills.  In  a  distance  of  five 
miles  from  Smith's  fence  there  was  only  one 
hill  that  required  cutting  down,  and  that  hiU 
is  across  Hurricane  creek." 

For  defendant,  Blair  testified:  "McLoon 
told  me  be  was  afraid  of  Tom  Smith,  and 
would  not  continue  working  on  that  right  of 
way  on  Smith's  land.  He  made  that  state- 
ment to  me  before  he  quit  work.  I  am  fa- 
miliar with  that  tramroad.  From  where  Mc- 
Loon was  working  for  five  miles  out  on  the 
right  of  way,  there  are  two  bills  that  have 
been  graded  down,  and  one  trestle,  about 
two  feet  high  and  twenty  feet  long.  There 
Is  a  trestle,  about  seventeen  hundred  feet 
long,  over  Hurricane  creek."  Splvey  testi- 
fied: "Since  1870  I  have  been  engaged  In  road 
work.  I  am  familiar  with  the  road  In  ques- 
tion. Just  south  of  Hurricane  creek  is  a 
hill  upon  which  there  Is  a  cut  atwut  four  hun- 
dred feet  long,  and  which  will  average  about 
two  and  a  half  feet  deep.  There  is  another 
bill  on  the  south  side  of  Hurricane,  in  which 
there  is  a  cut  about  two  hundred  feet  long 
and  a  foot  and  a  half  deep.  Just  t>efore  you 
get  to  that  cut  is  an  embankment  about  thir- 
ty or  fortv  feet  long,  two  feet  high  on  one 
side,  and  four  feet  on  the  other.  Then  there 
are  the  abutments  at  Hurricane  creek,  each 
about  thirty  teet  long  and  about  two  feet 
high.  There  are  some  small  embankments 
near  Fussel's  place,  aggregating  about  three 
hundred  yards  in  length,  and  about  two  and 
a  half  feet  high.  There  is  another  hill  with 
a  small  cut  on  it  The  five  miles  in  ques- 
tion would  cost  at  least  $200  a  mile  to  grade 
U,  aa  It  la  now  gnAioA,  and  I  would  not  un- 


dertake the  work  for  less.  [The  witnna 
gave  items  as  to  what  he  thought  It  would 
cost]  I  have  buUt  as  much  as  fourteen  miles 
of  tramroad  In  this  country.  This  idece  of 
road  in  question  has  been  worked  over  sev- 
eral times."  Bewick  testified:  "I  am  presi- 
dent of  defendant  The  road  In  question, 
with  the  exception  of  the  mile  Christmas 
built  was  built  with  day  hibor.  Tlie  work 
done  on  it  waa  not  In  excess  of  what  was 
necessary  to  be  done  In  order  to  operate  it 
If  we  had  simply  cut  the  trees  on  tbe  right 
of  way,  and  graded  the  bills,  and  built  em- 
bankments, not  to  exceed  a  foot  and  half,  It 
would  have  been  impossible  to  get  over  the 
road.  We  can  hardly  get  over  it  now.  Rob- 
erts was  acting  superintendent  of  our  mill, 
and  Is  a  mlUwrtgbt  by  profession.  My  broth- 
er, W.  R.  Bewick,  and  myself,  were  the  only 
ones  with  authority  to  make  a  contract  like 
the  one  sued  on.  W.  R.  Bewick  was  the 
manager  of  the  entire  concern,  and  waa  on 
the  ground  all  the  while.  Roberts  had  no 
authority  to  make  contracts  for  defendant, 
and  was  not  authorized  to  hire  or  discharge 
anybody.  The  entire  contents  of  the  mill 
were  actually  In  the  bands  of  W.  R.  Bewick, 
the  general  manager,  and  Roberts  simply  car- 
ried out  his  orders.  During  the  time  the 
road  was  in  process  of  construction,  I  was 
there  once  or  twice  a  month,  because 
brother  was  sick,  and  that  was  why  Roberts 
was  in  charge.  I  told  Roberts  that  before 
he  employed  or  discharged  heads  of  depart- 
ments, be  must  confer  with  me  or  my  brotb- 
er.  That  tramroad  could  not  be  graded  for 
less  than  $500  a  mile.  I  have  had  little  ex- 
perience in  building  railroads.  Our  contract 
with  Christmas  was  Just  to  cut  out  the  right 
of  way.  I  made  a  contract  with  Branch  to 
grade  some  tramroad  in  this  country  through 
level  country,  at  $350  a  mile,  and  be  lost 
money  at  It,  and  gave  up  tbe  contract  before 
he  finished."  Roberts  testified:  "I  contract- 
ed with  plaintiff  for  defendant  to  cut  out 
and  grade  the  right  of  way,  and  dig  up 
stumps,  for  $100  per  mile.  He  was  to  grade 
from  the  end  of  the  grading  as  already  com- 
pleted, to  any  point  we  should  see  fit  to 
make.  No  specified  distance  was  let  out  to 
him.  He  only  cut  out  and  graded  two  hun- 
dred or  two  hundred  and  Qf^  yards.  A  few 
days  after  be  commenced,  be  came 'to  a  fence 
around  a  field  where  a  man  named  Smith  and 
his  son  stopped  blm  from  going  through  the 
field,  though  the  survey  ran  through  it 
When  he  told  me  of  this,  I  instructed  him  to 
go  on  through  the  field,  but  to  leave  the  fence 
standing.  He  went  with  his  men,  and  after- 
wards reported  that  Smith  stopped  him 
again,  and  I  believe  be  was  stopped  the  third 
time.  He  then  came  to  me,  and  said  he 
would  have  nothing  further  to  do  with  It  I 
then  sent  our  own  section  men  to  go  into  the 
field,  and  went  myself  with  W.  R.  Bewick. 
We  were  stopped  by  one  of  the  Smiths; 
merely  ordered  out  We  then  stopped  work 
there  tor  aereral  days,  when  we  were  or- 
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dered  by  defendant  to  snrvcy  anmnd  tbe 
field,  and  proceed  with  the  work.  I  tben 
asked  McLoon  to  go  to  work  again,  and  he 
refused.  We  tben  employed  men  by  the  day, 
and  continued  to  work  onrselTOB.  X  don't 
tlilnk  plaintiff  ever  loTested  a  dollar  of  his 
own  In  the  enterprise.  Defendant  bonght  a 
lot  of  wheelbarrows,  etc.,  for  him  to  ase  In 
his  work,  and  1  think  he  got  money  from  de* 
fendant^B  clerk  to  get  hands  with;  and,  on- 
der  our  contract  with  him,  he  was  to  send 
his  hands  to  the  company's  store  with  or- 
ders  for  anything  they  wanted.  He  nerer 
made  any  demand  npon  defendant  during 
my  connection  with  it  for  compensation  un- 
der the  contract,  so  far  aa  I  know.  He  cer- 
tainly made  none  of  me.  The  rest  of  tbe 
right  of  way,  after  passing  tbe  Smith  field, 
was  through  land  not  fenced.  When  Smith 
stopped  plaintiff  from  going  through  the 
field,  def^idant  prorided  another  way  tor 
buUdlng  tbe  road,  and  requested  plaintiff  to 
continue  tbe  building,  and  be  refused,  on 
the  ground  that  he  would  hare  nothing  more 
to  do  with  It  as  long  as  Smith  was  fighting 
it.  Afterwards  I  let  tbe  contract  for  some- 
thing over  a  mile  to  Christmas,  for  $80  per 
mile.  Under  the  contract  I  had  made  with 
plaintiff,  I  could  have  made  it  coat  him  $1,- 
000  a  mile  If  I  had  seen  fit  Christmas  was 
the  only  other  man  employed  to  do  any  work 
on  tbe  road  by  contract  after  plaintiff  stop- 
ped the  work." 

Hart  testified  for  plaintiff:  "I  was  present 
at  a  conversation  between  Roberts  and  Mc- 
Loon about  a  contract  to  balld  a  tramroad. 
Something  was  mentioned,  about  McLjoon's 
getting  more  of  the  road  to  build,  and  Rob- 
erts told  McLoon  to  wait  until  be  had  finish- 
ed tliat  five  miles  before  be  contracted  any 
more  with  him."  McLoon,  recalled,  testl- 
fled  "I  never  did  go  to  Roberts  and  tell 
him  I  would  not  go  on  with  my  contract  I 
told  him  I  would  not  go  through  tbe  Smith 
field.  When  they  got  things  settled  with 
Smith,  I  went  to  Roberts,  and  was  ready  to 
do  th'^  rest  of  my  work,  and  he  wouldn't  let 
me  have  It  1  saw  the  tramroad  when  It 
was  first  completed,  and  It  would  not  have 
cost  but  $60  or  $75  a  mile.  Under  my  con- 
tivct  with '  defendant  I  would  have  cleared 
at  least  $90  a  mile  for  five  miles.  I  am  cer- 
tain that  I  could  dear  double  as  much  aa 
Chriatmaa  could." 

A.  C.  Wright,  for  plaintiff  hi  error.  Gra- 
ham &  Parker,  for  defendant  In  error. 

FEB  CURLUC.    Judgment  affirmed. 


(97  Oa.  867) 

PACB  et  aL  V.  HABRIS  et  aL 

(Si^remc  Court  of  Georgia.    Oct  21,  188B.) 

AppiAif— WnsHT  OF  Ettdskcs. 

There  was  no  error  at  the  trial,  nod,  the 
plaintifFs'  evidence  having  failed  to  establish  the 
troth  of  certain  material  oUegationa  in  the  peti- 


tion, the  proving  of  which  was  essential  to  a  re- 
covery, the  court  was  r^ht  in  granting  a  non- 
suit 

tSyllabns  by  the  Coort) 

Error  from  soperior  court,  Pulaski  comity; 
a  C.  Smith,  Judge. 

Action  by  Thomas  B.  Pace  against  Marga- 
ret Harris  and  otiiers.  Pace  bavhig  died,  his 
executors  were  made  parties,  and  Elarria  hav- 
ing died,  bis  widow,  as  administratrix,  was 
made  a  party.  From  a  Judgment  for  defoid- 
ants,  plaintifts  bring  errw.  Afflrmed. 

The  following  Is  the  offldal  report; 

Thomaa  B.  Pace,  by  his  bill  as  amended, 
alleged:  On  July  8,  1808,  Arch.  Harris  and 
Margaret  Harris,  bis  wife,  J.  M.,  Anna  £1, 
and  A.  L.  Lamb,  borrowed  from  him  $2,000, 
for  which  they  executed  their  note;  and,  to 
secure  its  payment,  said  poson  (except  Mrs. 
Harris)  executed  and  delivered  to  him  a  war- 
ranty deed  to  town  lots  Nos.  4  and  5  of  block 
No.  82  in  the  town  of  Oocliran,  and  other 
property,  the  said  four  defaidapts  being  then 
possessed  of  said  proper^  in  their  own  right 
The  tots,  the  numbers  of  which 'are  stated 
above,  are  now  known  as  the  "Lamb  &  Har- 
ris Brick  Warehouse  Lots,"  and  the  money 
was  bwrowed  expressly  for  the  purpose  of 
erecting  and  completing  a  brick  warehouse 
thereon,  and  was  so  nsed.  Afterwards  com- 
plainant deeded  other  property,  described  In 
a  deed  attached,  to  Mis.  Harris,  by  request 
of  Harris,  which  was  the  first  time  her  name 
ever  appeared  In  any  of  the  writings  connect- 
ed with  these  transactions,  and  at  tbe  same 
time  conveyed  to  Mary  B.  Chapman,  by  tbe 
direction  of  Harris  and  A.  J.  Lamb,  the  prt^ 
erty  mentioned  In  the  deed  first  above  men- 
tioned (except  town  lots  4  and  5),  for  which 
complainant  had  given  to  Harris  and  the 
Lambs  a  bond  for  reconveyance  at  the  time 
of  the  execution  of  their  said  deed  to  him 
of  July  3,  1883.  At  the  same  time,  to  wit,  on 
December  IS,  1883,  complainant  let  Harris 
and  the  Lambs  have  the  additional  sum  of 
$1,000  upon  their  surrendering  said  ware- 
house property  to  him,  on  condition  that  he 
would  then  sell  it  to  Mrs.  Harris  and  Anna 
E.  and  A.  J.  Lamb,  which  he  then  did,  taking 
the  Joint  note  of  Mrs.  Harris  and  Anna  B. 
and  A.  J.  Lamb  for  $3,000,  due  January  L 
1887,  copy  of  which  is  attached.  Complain- 
ant then  rented  the  property  to  Lamb  and 
Harris,  having  already  executed  his  bond 
for  titles  to  Mrs.  Harris  and  Anna  E.  and 
A  J.  Lamb,  conditioned  to  convey  to  them 
said  two  lots  upon  payment  of  the  $3,000  note 
at  maturity.  After  the  $3,000  note  became 
due,  he  came  to  Cochran,  and  demanded  Its 
payment  whereupon  Harris,  as  the  agent  of 
Mrs.  Harris,  J.  M.  Lamb,  as  the  agent  of  An- 
na E.  Lamb,  and  A.  J.  I^amb,  all  being  pres- 
ent stated  to  him  that  they  were  not  then 
ready  to  pay  the  note,  but  that  If  he  would 
wait  on  them  until  February  1,  1887,  they 
would  then  either  pay  It  or  surrender  the 
property  If  he  would  cancel  their  notes.  He 
agreed,  and  again  returned,  on  February  1* 
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1887,  and  demanded  payment,  when  defend- 
acts  stated  they  were  etlU  anable  to  pay 
the  note,  and  then  J.  M.  Lamb  (as  agent  for 
Anna  E.  Lamb)  and  A.  J.  Lamb  requested 
him  to  convey  their  two-thirds  Interest  In  the 
land  to  John  Parser  upon  hU  paying  to  cojn- 
ptalnant  a  sum  equal  to  two-thirds  of  the 
principal  and  Interest  due  on  the  note,  which 
Purser  did,  and  complainant  made  blm  the 
conTeyance  as  requested,  all  of  whlah  was 
done  with  the  knowledge  and  consent  of  Mr. 
and  Mrs.  Harris,  since  which  time  Purser 
has  conveyed  a  one-third  interest  In  the  prop- 
erty to  Anna  B.  Lamb.  At  the  time  of  ex- 
ecuting the  conveyance  to  Purser,  Harris,  as 
the  agent  of  Mrs.  Harris,  J.  M.  Lamb,  as  the 
agent  of  Anna  E.  Lamb,  and  A.  J.  Lamb 
were  all  present,  and  were  In  possession  of 
the  bond  for  titles,  made  December  18,  1883, 
by  complainant,  to  Anna  E.  Lamb,  Margaret 
Harris,  and  A.  J.  Lamb,  conditioned  to  re- 
convey  to  them  said  two  warehouse  lota  up- 
on payment  by  them  of  the  $3,000  note,  and 
did  surrender  said  bond,  pursuant  to  said 
agreement, 'to  complainant,  and  said  property, 
and  thereby  complainant  became  the  absolute 
owner  of  the  remaining  one-third  Interest  In 
said  property.  Mrs.  Harris  being  unable  to 
redeem  her  said  one-third  Interest  In  the  prop- 
erty by  the  payment  of  the  balance  due  on 
the  note,  through  her  agent,  Harris,  surren- 
dered her  one-third  interest  in  the  property 
to  complainant,  and  delivered  to 'him  his  said 
'  last-mentioned  bond  for  titles,  whereby  he 
became  the  absolute  owner  of  said  property. 
After  said  surrender,  complainant  voluntarily 
stated,  orally,  to  Harris,  that,  notwithstand- 
ing said  surrender.  If  Harris  or  Mrs.  Harris 
would  yet  pay  him  a  sum  equal  to  the  bal- 
ance due  on  the  note,  In  30  or  60  days,  be 
would  make  him  or  her  a  deed  to  sold  one- 
third  interest,  as  he  (complainant)  did  not 
care  to  own  any  interest  in  the  property; 
and  for  that  reason  alone  complainant  did  not 
cancel  the  note,  but  by  some  means  It  Inad- 
vertently got  with  some  other  pap»8,  and  J. 
M.  Lamb  got  hold  of  It.  and,  knowing  of  the 
surrender  of  the  pn^rty  to  complainant,  de- 
stroyed the  note,  considering  It  thus  cancel- 
ed and  settled.  Complainant  then  left  hla 
oiw-thlrd  Intact  in  the  property  in  the  care 
of  J.  M.  Lamb,  as  hla  agent  to  look,  after  the 
same  and  collect  hts  rents  for  him.  Not  hear< 
Log  from  his  said  agent  for  some  time,  he 
wrote  to  him,  when  hla  said  agent,  to  his 
sniprtee,  wrote  him  that  Harris,  In  the  name 
of  Mrs.  Harris,  had  seized  complainant's  one- 
third  interest  !n  the  property,  and  was  con- 
trolling the  same,  and  collecting  the  rents 
therefrom;  nnd  Harris  is  now  In  possession 
thereof,  and  refuses  to  deliver  the  same  to 
complainant  The  bill  made  allegations  as  to 
the  renting,  collection  of  rents,  and  rental  val- 
ue of  the  property,  and  asked  that  the  ten- 
ants be  made  also  parties  defendant  Tbore 
were  prayers  for  Injunction,  accounting  for 
rents,  recovery  of  tiie  said  one-third  interest 
from  Mr.  and  Mrs.  Harris,  Judgment  for  Ute 


amount  due  on  the  note,  etc.  Answer  was 
filed  denying  the  material  allegations  of  th« 
bill,  setting  up  usury,  and  especially  denying 
that  Mrs.  Harris  ever  signed  the  $3,000  note, 
either  by  herself  or  any  one  else,  denying  that 
there  was  ever  any  agreement  to  surrender 
the  property  to  Pace,  or  that  any  of  it  ever 
was  surrendered  to  him,  or  that  Mrs.  Harris 
ever  had  anytiiing  to  do  with  the  transactl<«is. 
The  affidavit  to  the  answer  was  made  only 
by  Harris  and  J.  M.  Lamb.  In  addition, 
there  was  an  unsworn  plea  by  Mrs.  Harris  of 
non  est  factum  as  to  the  note.  Pace  having 
died,  bis  executors  were  made  partly;  and, 
Harris  having  died,  Mrs.  Harris,  as  his  ad- 
mlnistratilx,  was  made  party. 

Plaintiffs  Introduced  deeds  showing  title  in 
the  two  lots  In  dispute  In  Anna  E.  Lamb.  Mai^ 
garet  Harris,  and  A.  J.Lamb,  these  deeds  bar- 
Ing  been  executed  prior  to  July  3, 1883,  except 
adeed  from  Anna  E.I.Amb  to  Margaret  Harris 
and  A.  J.  Lamb  to  a  two-thirds  undivided  in- 
terest In  lot  4,  block  32,  which  was  executed 
July  10. 1883;  Anna  E.  iamb  having  become 
the  owner  of  said  lot  by  deed  October  25, 
1881.  Plaintiffs  then  Introduced  a  deed  from 
Archibald  Harris  and  J.  M.,  A.  J.,  and  Anna  E. 
Lamb  to  Thomas  B.  Pace  to  lots  4  and  5  In 
block  32,  dated  July  3,  1SS3,  and  recorded 
prior  to  the  record  of  the  deed  from  Anna  E. 
Lamb  to  Margaret  Harris  and  A.  J.  Lamb 
above  mentioned,  which  deed  was  not  record- 
ed until  January  7,  1887.  Plaintiffs  then  in- 
troduced a  bond  for  titles  from  Thomas  B. 
Pace  to  Archibald  Harris  and  J.  M.,  A.  J.,  and 
Anna  B.  Lamb  to  sold  lots  4  and  S.  dated  July 
3,  1888.  Plaintiffs  then  offered  In  evidence 
bond  for  titles  from  Pace  to  Margaret  Har> 
rls  and  Anna  E.  and  A.  3.  Iamb,  dated  De- 
cember 18,  1883,  conditioned  to  make  title  to 
lots  4  and  6  npon  payment  of  the  note  for 
$3,000,  which  note,  the  bond  recited,  was 
made  by  Margaret  Harris  and  Anna  E.  and 
A.  J.  Lamb,  on  December  IS,  1883,  to  Pace  <x 
bear^,  to  become  due  January  1,  1887.  De- 
foidants  objected  to  the  Introduction  of  this 
bond  on  the  ground  that  no  deed  had  been  in- 
troduced, made  by  Mrs.  Harris  to  Pace,  to 
her  one-third  Interest  In  said  lots,  nor  had  It 
been  shown  that  she  ev^  signed  any  such 
deed,  nor  that  she  ever  signed  any  such  note 
as  that  described  In  the  bond.  This  objection 
the  court  sustained,  unless  i^ntlff  should 
show  that  Mrs.  Harris  had  signed  such  note 
and  deed  with  A.  J.  and  Anna  SJ.  Iamb.  This 
rallng  is  assigned  as  error. 

PlalntlffB  then  Introduced  J.  M.  Iamb,  who 
testified:  Having  determined  to  build  a  ware- 
house and  stores  on  lots  4  and  5,  he  and  Har- 
ris bought  lot  6  from  "Wigga,  and  had  Wlggs 
make  the  deed  thereto  to  his  wife,  Anna  E. 
Lamb,  Margaret  Harris,  and  A.  J.  Iamb. 
Not  having  the  funds  to  build  a  warehouse 
and  stores,  by  agreement  between  him,  Har- 
ris, and  A.  J.  Iamb,  witness  made  arrange- 
ments with  Pace  to  borrow  $2,000.  Pace  loan- 
ed them  this  sum  July  8, 1883,  taking  the  note 
of  witness,  Anna  B.,  and  A.  J.  Lamb,  and 
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Harris  tlieref  or,  they  at  the  same  time  giving 
Pace,  as  aecortty  for  the  debt,  the  deed  of 
July  3, 1888,  above  mentlmed,  and  Pace  glr- 
Ing  them  his  bond  to  recooTey  said  iwoperty 
npoo  payment  of  the  note.  Having  ezpoided 
the  money  borrowed  In  building  the  ware* 
house  and  stores,  and  the  samenot  being  suf- 
ficient to  complete  said  buildings,  they  bor* 
rowed  an  additional  $1,000  from  Pace  tor  the 
purpose.  Tbweupcm  the  note  was  de- 

llvoed  up  by  Pace  and  canceled,  and  a  note 
for  93,000  was  executed.  December  18,  1883, 
to  cover  tiie  whole  amount  so  bonowed. 
Th«enpon  Pace  soirendered  to  bis  bond  for 
titles  of  July  3,  1883.  and  at  the  lequest  of 
Harris  and  J.  H.  and  A.  J.  Iamb,  flnbstltuted 
tta««for  his  bond  for  titles  to  Mrs.  Harris, 
Anna  E.,  and  A  J.  Lamb,  for  reconveyance  of 
the  tots  upon  payment  of  tl)e  $3,000  note.  De- 
fendant objected  to  the  evidence  with  regard 
to  the  lastmentloned  bond  for  titles  because 
It  had  not  been  shown  that  Mrs.  Harris  had 
any  connecUon  with  the  transacthm,  which 
objection  was  sustained.  This  ruling,  also,  is 
excepted  to. 

TIM  witness  further  testified  that,  when  the 
$3,000  note  was  given,  a  deed  was  executed 
anid  delivered  to  Pace  to  secure  the  payment 
of  said  note;  that  Anna  B.  Lamb  signed  this 
note  and  deed,  and  A  3.  Lamb  signed  them, 
but  witness  does  not  remember  whether  Mrs, 
Harris  signed  them  or  not;  that,  when  the 
$3,000  note  became  due.  Pace  demanded  pay- 
mmt.  and  witness  (representing  his  wife)  and 
A.  J.  Lamb  got  Purser  to  pay  Pace  two-thirds 
of  the  amount  due  on  the  note,  b^lng  the  pro- 
ptHTtltmate  amount  <tf  their  liability  thereon, 
and  Pace,  at  OieSx  request,  made  Purser  a  deed 
to  their  two-thirds  undlWded  Interest  In  the 
prt^rty;  that  Harris,  not  being  aUe  to  pay 
the  amount  due  by  him  or  his  wife  on  the 
note,  agreed  to  surrender  the  other  one-third 
undivided  hiterest  in  the  property  to  Pace, 
but  never  did  so,  and  Pace  went  home,  and 
left  witness  as  fats  agent  to  take  charge  of 
this  interest;  that  the  $3,000  note,  and  deed 
to  secure  the  same,  were  delivered  up  by 
Pace,  and  the  note  was  destroyed,  but 
witness  does  not  remember  what  became 
of  the  deed;  that  either  Harris  or  his  wife. 
Mrs.  Harris,  signed  the  deed  and  note,  but 
witness  does  not  remember  that  Mrs.  Har- 
ris signed  them,  and  does  not  remember 
the  names  of  the  witnesses  to  the  deed;  and 
that  afterwards,  probably  oa  the  same  day. 
Harris,  who,  in  connection  with  witness  and 
A.  3.  lAmb,  was  dcdng  business  in  the  ware- 
house, refused  to  turn  over  the  property  to 
Face,  for  the  reason  he  said  that  it  was  his 
wife's  prop^ty.  The  witness  was  then  shown 
a  copy  of  the  $3,000  note  attached  as  an  ex- 
hibit to  the  bill,  and  stated  that  the  same  was 
a  correct  copy,  except  that  be  did  not  remem- 
ber whether  Mrs.  Harris'  name  was  signed  to 
the  original  or  not  This  copy  note  was  then 
offered  in  evidence  by  plaintiff,  It  being  of  the 
note  sued  on,  and  describe  In  the  brad,  which 
was  ruled  out.  Defendants  objected  to  the  In- 


troduction thereof,  because  plaintiff  had  fail- 
ed to  show  that  Mrs.  Harris  had  signed  the 
original  note.  This  objection  was  sustained, 
and  this  ruling,  also,  was  excepted  to. 

The  witness  further  testlhed  that  he,  Harris, 
and  A  J.  Lamb  paid  interest  fen-  a  year  on  the 
$8,000  note,  the  same  being  $300,  which  was 
covered  by  a  note  given  for  the  rent  of  said 
property;  that  they  gave  three  notes,  of  |300 
each,  as  rent  for  1884. 1886,  and  188(1.  the  rent 
note  of  1884  being  paid,  wtUch  was  the  amount 
paid  as  Interest  on  the  $8,000  borrowed.  This 
evidence,  being  drawn  out  by  counsel  for  de- 
fendant on  cross-examination,  was  objected 
to  cm  the  pound  that  the  note  was  highest 
evidence.  .  Two  of  the  notsB  were  shown  the 
witness,  who  said  they  were  the  two  unpaid 
notes  given  toot  the  rent  of  the  property,  the 
other  having  been  paid  as  stated.  The  notes 
showing  on  their  face  that  they  were  given 
for  the  rent  of  the  property,  plaintiffs  object- 
ed to  the  evidence  of  the  payment  vt  Interest, 
because  it  contradicts  the  terms  of  the  notes, 
and  because  the  property  was  rented  by  J.  M. 
lAmb.  Harris,  and  A  J.  Lamb,  as  co-partners, 
which  was  a  distinct  person  in  la  w,  and  with 
which  Mrs,  Lamb  and  Mrs.  Harris  were 
shown  Co  have  had  no^connectlon.  The  objec- 
tion was  overruled,  and  this  ruling,  also.  Is 
excepted  to. 

The  witness  fmtho-  testified  that  all  ctf  said 
rent  notes  were  glvoi  as  interest  on  the  money 
borrowed.  Plaintiffs  then  introduced  the  two 
rent  notes,  which  bore  various  credits  of  mon- 
ey paid  by  J.  M.  and  A  J.  Lamb,  Harris,  and 
Purser.  A  J.  Lamb  was  then  introduced, 
whose  evidence  was  substantially  similar  to 
that  of  J.  M.  Lamb's.  His  evidence  about 
the  $3,000  note  and  the  btmd  fw  titles  of  De- 
cember 18,  1883,  was  objected  to  upon  the 
ground  that  It  had  not  been  shown  tiiat  Mrs. 
Harris  signed  raid  note;  the  objection  was 
sustained;  and  this  ruling,  also,  Is  excepted 
to. 

One  Qnea  was  Introduced,  who  testified: 
At  the  time  of  the  Bettl«nent  between  Pace, 
Harris,  and  J.  U.  and  A  J.  Lamb,  witness  was 
called  <m  by  Purser  to  examine  the  deeds  to 
4  and  5  to  see  whether  Purser  would  be 
safe  in  buying  the  two-thirds  interest  of  A 
J.  and  Anna  B.  Lamb  therein,  and  whethor, 
by  paying  the  amount  due  by  them  on  the 
$3,000  note,  he  would  be  safe  In  taking  a  deed 
from  Pace  to  said  lots.  Witness  examined 
the  deeds,  pnmonnced  them  good,  and  ad- 
vised Purser  that  he  would  be  safe  In  paying 
th^  portion  of  the  debt,  and  taking  a  title 
from  Face  to  thehr  Intoest  In  the  property. 
Witness  does  not  remember  who  signed  any 
particular  deed,  or  whose  name  was  signed 
to  any  itartlcn^  deed,  and  cannot  recollect 
whether  Mrs.  Hairis'  name  was  signed  to 
any  of  the  deeds  he  examined  or  not,  his  pur- 
pose being  merely  to  see  that  Purser  got  good 
titles.  This  evidence  was  objected  to  by  de- 
fendants, upon  the  ground  that  it  was  merely 
an  opinion  of  the  witness,  and  th»t  he  did  not 
testify  that  Mrs.  Harris*  name  was  to  any  deed 
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he  examined.  The  objection  was  snstained, 
and  this  raling,  also,  is  excepted  to. 

It  was  then  shown  that  careful  search  had 
been  made  among  the  papers  of  Pace  and  of 
Purser  for  a  deed  to  Pace  by  Mrs.  Harris  and 
Anna  E.  and  A.  J.  Lamb  to  lots  4  and  6,  and 
no  such  deed  was  fonnd.  One  of  the  execu- 
tors of  Pace  testified  that  snch  deed  was  lost 
or  destroyed,  but  further  testified  that  he  did 
not  know  whether  snch  a  deed  had  ever  ex- 
isted or  not.  There  was  further  evidence  that 
no  snch  deed  appeared  of  record.  Plainttfl^s 
closed  their  case,  and  defendants  mored  to 
rule  ont  the  ^,000  copy  note  and  the  bond  for 
tltlra  of  December  18, 1883,  upon  the  grotrnds 
that  plaintiffs  had  failed  to  prove  that  Mrs. 
Harris  bad  signed  the  original  note,  or  had 
idgned  any  deed  made  Jointly  by  her  and 
Anna  E.  and  A.  J.  Lamb  to  Pace  contempo- 
raneously with  said  bond  to  lots  4  and  6  to  se- 
cure said  note.  This  motion  was  sustained, 
and  this  ruling,  also,  ie  excepted  to. 

Defendants  then  moved  for  a  nonsuit,  upon 
the  grounds  that  the  evidence  failed  to  show 
that  Mrs.  Harris  bad  signed  any  note  or  deed 
to  the  property,  that  the  evidence  did  not 
support  the  allegations  of  the  bill,  and  be- 
cause DO  case  bad  tweu  made  by  the  evi- 
dence to  be  submitted  to  a  jury,  upon  which  a 
verdict  and  Judgment  could  be  rendered  for 
the  plaintiff.  The  motion  was  sustained,  and 
this  ruling,  also,  Is  excepted  to. 

Jordan  &  Watson,  for  plaintiffs  In  error.  Z«. 
O.  Ryan  and  A.  O.  Pate,  for  d^raidants  in  er- 
nv. 

PEB  CUBIAM.  Jodgmeat  afflimed. 


(n  Oa.  MT) 

NEW  SOUTH  BUILDING  &  LOAN  ASS'N 
V.  GANN  et  oL 
(Supreme  Court  of  Georgia.    Nov.  16,  1895.) 
MoETeioa  BT  LtFB  TsNAirr— Rights  or  Bbh&ih- 

OBR-VRH— l:lJDXCTIO!(. 

The  jodgment  complained  <tf  does  not,  for 
any  reasoD  aesigned  in  the  bill  of  exceptions,  ap- 
pear to  have  been  erroneous. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Olynn  coontT'; 
J.  L.  Sweat,  Judge. 

Action  by  Minnie  Oann  and  others  against 
the  New  South  Building  &  Loan  Association 
tor  Injunction.  From  a  Judgment  for  plain- 
tiffs, defendant  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Mrs.  Mlnide  Gann,  for  herself,  and  as  next 
friend  ot  ber  two  minor  childrNi,  filed  hw 
pctltiw  against  the  New  South  BuUdlng  & 
Loan  Association,  aUeglng,  In  brief:  On  Jan- 
uary 6,  1808,  she  made  a  bmd  by  which  she 
bound  hoself  to  pay  to  d^endant  91.200, 
with  interest,  in  monthly  Installments,  mi 
the  last  Saturday  of  each  mwth  after  said 
date,  and  on  the  aame  day,  to  secure  the  pay- 
ment of  the  same,  executed  her  mortgage  to 
defendant,  wliereby  she  mc«tgaged  the  east- 
ern half  (tf  new  town  lot  No.  388,  and  the 


eastern  half  of  new  town  lot  No.  389,  in 
Brunswick.  At  the  same  time  she  transfer- 
red to  defendant  12  shares  of  its  capital 
stock,  which  she  held,  as  further  security  for 
the  payment  of  said  debt  Lot  No.  388  is  the 
property  of  plaintiff  for  life,  with  remainder 
to  her  children.  It  was  conv^red  Octot>er 
25,  1835.  by  Mary  F.  Moore  (mother  of  plain- 
tiff, and  the  grandmother- of  plalntlETs  satd 
minor  children.  'Norris  8.  and  Robert  E. 
Gann)  to  Robert  Hailehurst,  In  trust  for 
plaintiff  for  life,  with  remainder  to  ber  chil- 
dren. This  deed  was  never  placed  of  record. 
Mary  F.  Moore,  at  the  time  she  conveyed 
said  property  as  aforesaid,  was  the  owner 
thereof,  and  had  been  In  possession  of  it  for 
many  years.  Defendant,  under  the  power  of 
sale  conferred  upcm  it  by  said  mortgage,  has 
advertised  the  land  covered  by  the  mortgage 
for  sale  on  the  first  Tuesday  In  June.  18(6,  on 
account  of  the  nonpayment  of  the  sums 
specified  to  be  paid  by  the  bond,  and,  unless 
restrained,  will  proceed  to  sell  the  same; 
and,  in  the  event  it  should  t>e  boIA,  It  may 
pass  Into  the  hands  of  others,  and  petitioner 
not  be  able  to  set  up  her  grounds  of  relief 
against  the  mortgage,  and  a  shadow  be  add- 
ed to  the  cloud  already  resting  upon  the  title 
of  said  minors.  The  mortgage  Is  Illegal  and 
void,  as  against  petitioner,  for  the  reasons  In 
this  petition  set  forth,  and  Is  llte^  In  so  far 
as  it  seeks  to  Incumber  the  property  of  said 
minora,  as  against  them.  Copy  of  the  trust 
deed,  conveying  lot  388  in  trust  for  Mary 
Maggie  Moore,  now  said  Mrs.  Minnie  Gann, 
for  life,  with  remainder  over  to  her  children 
or  child,  or  representative  of  children,  as  she 
may  leave  In  life,  Is  attached.  A  written  ac- 
ceptance of  the  trustee,  dated  October  29, 
1806,  wilt  apiiear  1^  reference  to  aald  copy. 
Lots  388  and  389  are  rectangular,  and  about 
•30  by  90  feet  each.  Improvements,  which 
consist  ot  a  dwelling,  and  which  constitute 
the  chief  value  of  the  property  mentioned  in 
the  contract  between  plaintiff  and  defendant, 
are  almost  entir^y  upon  lot  388;  only  about 
10  feet  of  the  main  bouse  being  on  lot  389, 
and  about  20  feet  of  said  lot  388  being  occu- 
pied as  a  back  yard  to  the  premises  of  said 
bouse.  The  power  of  sale  contained  in  th« 
deed  firom  plaintiff  to  defendant  glrea  de- 
fendant the  power  to  sell  at  pnUlc  outcry 
before  the  courthouse  deor,  to  the  highest 
bidder  for  cash,  all  of  the  property  described 
ther^  for  the  purpose  of  repaying  nid 
advance,  together  with  the  interest  and  pre- 
miums that  may  be  legally  due  thereon, 
and  the  opensea  of  tbe  proceeding,  after 
advertising.  Defendant  la  seeking  to  sell- 
not  only  for  alleged  past-due  Installment*— 
for  the  entire  sum  omtemidated  In  the  al- 
leged contract,  which  by  Its  terms  would 
have  fkllen  due,  or  hereaft«'  will  fiUI  due. 
The  language  of  sold  deed  upon  this  point 
la:  'It  default  shall  be  made  In  the  pay- 
ment of  any  one  of  said  monthly  payments 
as  above  set  forth,  whether  installment. 
Interest,  or  premium,  as  set  forth  also  In 
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■atd  bond,  and  nUd  default  ccmtinne  tot  a 
period  of  two  micceaBlTe  montiis,  as  la  set 
fortb  in  the  by-laws  of  said  association,  then 
and  In  that  erent  the  entire  debt  shall  be- 
come dqe  and  exlgtble;  and  the  said  associa- 
tion. If  It  shall  so  desire,  may  proceed  to  re- 
cover the  whole  of  the  money  then  unpaid.  It 
being  expressly  understood  that  time  is  of 
the  essence  of  this  contract.'*  Mrs.  Mary  F. 
Moore,  at  the  time  she  made  the  tmst  deed, 
was  In  possession  of  lot  388  In  her  own  right, 
and,  after  the  making  thmof,  continued  to 
remain  in  possession  of  the  same  under  said 
trustee;  that  Is  to  say,  her  possession  was 
that  of  said  trustee,  she  being,  under  the 
facts  stated.  In  possession  under  him,  and  cod- 
tlnaed  to  remain  In  possession  under  him  up 
to  the  time  of  her  death.  After  her  death, 
plaintiff  went  Into  and  remained  in  posses- 
don  of  the  premises  under  said  trustee,  and 
the  possession  by  plaintiff  was  the  posaes- 
sim  Ify  the  trustee,  and  the  possession  of 
Un.  Qann  and  said  minors  as  tenants  In 
common,  and  continued  so  to  be  from  then  to 
the  present  time 

By  its  answer,  defendant  denied  that  Mrs. 
Gann  had  ever  made  to  it  a  mortgage  to  se- 
cnre  aay  lean,  but  aUeged  tht:t  said  instm- 
mem  wad  a  warranty  deed,  and  that  she 
we]  knew  this  before  the  same  was  exe- 
cuted, at  the  time  thereof,  and  at  the  time  of 
making  the  aOegations  of  her  petition.  She 
did  make  to  It  tbp  bond  and  transfer  of 
st04^  The  deed  was  made  to  defendant  to 
sec  ire  it  in  the  matter  of  a  loan  or  advance 
of  n,200,  with  Interest,  premiums,  costs,  etc, 
that  day  made  by  defendant  to  Mrs.  Minnie 
Gann.  If  In  fact  any  such  deed  as  alleged 
was  made  by  Mrs.  Mary  F.  Moore  to  Robert 
Bazlehurst  In  trust  to  Mrs.  Gann  for  life, 
with  remainder  oTer  to  her  children,  the 
same  was  never  delivered  as  prescribed  by 
law  in  order  that  a  deed  to  realty  may  pass 
the  titlto,.  and  the  same  faUed  and  became 
void,  and  the  title  to  said  lot  388  remained  In 
Mrs.  Moore  till  her  death,  at  which  time  It 
becamt.  vested  in  Mrs.  Gann,  as  the  only  heir 
at  law,  and  divested  of  any  trust.  The  trus- 
tee never  accepted  said  trust,  and  never  en- 
tered upon  his  duties  as  such;  and  Mrs. 
Uoore  and  Mrs.  Gann  had  been  inat><>gtwg 
the  property  as  their  own  until  the  death  of 
Mrs.  Moore,  and  the  same  had  been  man- 
aged by  Birs.  Gann,  since  the  death  of  Mrs. 
Moore,  as  her  own  property,  in  the  absence 
of  any  trustee.  If  any  such  deed  was  ever 
executed  by  Mrs.  Moore,  the  same  was  well 
known  to  Mrs.  <3ann  on  December  7,  1892, 
'  at  which  time  she  filed  with  defendant's 
agents  at  Bmnswit^  her  aK>Ucatlott  for  said 
loan,  under  oath  (copy  being  attache^.  In 
this  arollcation  she  stated  that  aald  proper^ 
was  hers,  and  that  there  were  no  unrecorded 
contracts,  deeds,  mortgages,  or  any  other 
Uens  or  incumbrancra.  In  existence,  affecting 
said  premtoeB.  If  any  such  deed  was  ever  In 
existence,  It  was  never  recorded.  Defendant 
exercised  'all  due  diligence  in  discovering 
v.24fl.E.na6— 29 


whether  tliere  were  any  adverse  claims 
against  the  property  of  which  It  did  not  have 
notice,  and  could  discover  none,  and  it  was  a 
bona  fide  purchaser  for  value,  without  no- 
tice. If  such  deed  were  in  existence,  Mrs. 
Gann  knew  of  It,  as  above  stated,  and,  in  the 
absence  of  any  trustee,  It  was  her  duQ'  to 
have  notified  defendant  of  the  same,  one 
of  the  natural  guardians  of  said  minors;  and 
not  having  placed  the  deed  of  record,  or  noti- 
fied defendant  of  Its  existence  before  the 
loan  was  made  and  the  deed  taken  by  de- 
fendant, she.  for  herself,  and  as  the  next 
friend  of  said  minors,  is  estopped  from  set- 
ting up  such  deed  by  endeavor  to  defeat  de- 
fendant of  the  recovery  of  Its  Just  dbbt,  and 
It  would  be  unlawful  and  unjust  f<n:  the 
court  to  lend  its  aid  to  such  scheme.  Said 
property  was  to  have  been  sold  on  the  day 
alleged,  under  the  power  of  sale  conferred 
by  Mrs.  Gann  to  defendant  under  said  war- 
ranty deed,  which  deed  is  not  Illegal  and 
void,  either  as  against  Mrs.  Gann  or  the 
minor  children.  The  Improvements  upon  lot 
388  do  constitute  one  of  its  chief  values. 
Said  Improvements  have  recently,  to  wit,  In 
1888,  1888,  or  1S90,  been  pUced  upon  the 
premises,  and  were  so  placed  thereon  tqr 
Mrs.  Gann  without  the  assistance  of  any  of 
the  funds  of  the  minors,  and  are  not  In  any 
way  the  property  of  the  minors,  nor  have  the 
minors  any  Interest  therein.  The  advertise* 
meat  of  the  proper^  for  sale  by  defendant 
was  not  undertaken  till  more  than  two  suc- 
cessive monthly  payments  of  iiwtallments, 
as  well  as  premiums  and  Interest,  had  be> 
come  due,  and  payment  been  demanded  and 
refused;  thus  maturing  the  entire  debt,  un< 
der  the  deed,  and  making  the  property  sub- 
ject to  sale  as  prescribed  In  said  power. 
Mrs.  Maiy  F.  Moore,  If  ever  in  possession  of 
town  lot  388,  was  possessed  of  it  as  the 
cestui  que  trust  under  a  tmst  deed  of  De- 
cember 7,  1S18,  by  Martha  O.  Ooodlvead  to 
Henry  Glgnilllat  and  Urbanus  Dart,  as  trus- 
tees for  said  Mrs.  Moore;  and  her  posses* 
slon,  if  any,  was  the  possession  of  said  trus- 
tees, held  permissibly  by  her  for  them  till 
In  the  year  1866,  upon  the  passage  of  the 
married  woman's  act,  when  the  legal  title 
may  have  been  merged  Into  the  equitable, 
and  Mrs.  Moore  thenceforward  was  seised 
and  possessed  in  ber  own  right  of  a  valid 
and  subsisting  Utie  up  to  her  death,  when 
the  same  descended  to  ber  heirs  at  law. 
Mrs.  Mooie,  being  only  possessed  of  an  equi- 
table title  to  said  property  at  the  time  she 
sought  to  convey  the  same  In  the  alleged 
trust  deed  to  Robert  Elazlehnrst  In  trust  for 
Mary  Maggie- Moore  (now  alleged  to  be  Mrs. 
Minnie  Gani^  for  life,  with  remainder  over 
to  the  minors,  could  only  have  conv^ed  the 
same  by  and  through  her  said  trustees,  and 
not  In  her  Individual  capacity;  and  hence 
the  alleged  deed  to  Robert  Haalehurst  con- 
veyed no  estate  whatever,  but  the  titie  to 
the  property  remained  in  said  trustees  tin 
the  passage  of  the  act  of  I860,  at  which  time, 
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and  ap  to  ber  deatb,  It  rested  in  Mrs.  Moore. 
Mrs.  Gann  was  tbe  only  heir  at  law  of  Mrs. 
Moore,  and  at  the  death  of  the  latter  the 
property  at  once  descended  to  Mrs.  Gann, 
since  which  time  it  has  been  the  property  of 
Mrs.  Gann  until  deeded  to  defendant,  strip- 
ped and  divested  of  any  trust  and  remainder 
Interests.  Mrs.  Moore  never  conveyed  the 
same  after  she  became  possessed  In  her  own 
right  of  the  title.  If  Mrs.  Moore  did  in  fact 
convey  the  title  to  Hazleburst  In  trust  for 
Mrs.  Gann  for  life,  with  remainder  over  to 
her  children  that  might  survive  her  at  her 
death,  and  the  deed  was  properly  executed, 
delivered,  and  accepted,  the  same  conveyed  a 
life  estate  to  Mrs.  Gann,  with  no  Interest  ac- 
cruing to  the  two  minor  children  till  her 
death,  and,  when  the  deed  was  made  by 
Mrs.  Gann  to  defendant,  she  conveyed  ber 
entire  rights  in  said  improvements  and  land; 
dius  conveying  the  fee-simple  title,  so  far 
08  the  improvements  and  lot  389  were  con- 
cerned, and  her  life  estate,  so  far  as  the  land 
itself  of  lot  388  was  concerned,  all  of  which 
ts  subject  to  sale  under  the  power  of  sale 
In  said  deed.  It  Is  not  required  to  resort  to 
equity  to  make  a  foreclosure  sale,  as  alleged, 
of  Bald  property,  but  defendant  may  proceed 
to  sell  under  the  power,  and  In  the  manner 
in  which  It  was  proceeding  to  sell.  Defendant 
prayed  that  the  sale  be  ordered  to  proceed; 
that  the  property  be  sold  under  the  power  of 
sale,  and  the  funds  arlslne  therefrom,  with 
a  report  of  said  sale,  be  returned  to  court  at 
Its  next  term;  that  the  sale  be  confirmed, 
and  the  funds  arising  therefrom  be  appropri- 
ated as  Is  set  forth  In  the  deed  and  In  the 
power  of  sale.  Further,  that  if  the  court 
should  decree  a  life  estate  to  lot  888  was 
vested  In  Mrs.  Qann,  with  remainder  over 
to  said  minors,  then  that  the  life  estate  be 
sold,  and  the  entire  fee  of  the  improvements 
thereon  be  sold,  or  such  other  decree  be  ren- 
dered as  to  protect  the  Interests  of  defendant 
In  its  contentious  u  to  tbe  fee  to  said  Im- 
provements. 

The  case  coming  on  to  be  heard  upon  the 
application  for  injunction,  Mrs.  Gann  veri- 
fied her  petition.  PlalntiCF  put  In  evidence 
a  trust  deed  dated  October  2^,  1865,  convey- 
ing, with  other  property,  lot  388,  by  Mary  F. 
Moore  to  Robert  Hazleburst,  In  trust  for 
Mary  Maggie  Moore  for  life,  and,  on  her 
death,  to  such  child  or  children,  or  represen- 
tative of  children,  as  she  might  leave  in 
life.  This  deed  w^as  never  recorded,  but 
was  properly  executed,  and  bore  an  accept- 
ance of  the  trust  by  the  trustee.  The  bill 
of  exceptions  states  that  defendant  objected 
to  tbis  evidence:  (1)  Because  the  deed  was 
never  recorded,  and  the  subscribing  wit- 
nesses had  not  been  produced  to  prove  the 
same.  (2)  Because  the  deed  was  to  Hazle- 
huTst  In  tnist  tor  Maiy  Maggie  Moore,  and 
not  Minnie  Moore,  who  afterwards  married 
Dr.  Gann.  there  being  no  proof  that  Mary 
Maggie  Moore  and  Minnie  Gann  were  one 
and  the  same,  except  the  .allegations  thereof 


In  the  amended  petition,  which  was  sworn 
to  by  Minnie  Gann;  the  objection  being  that 
it  was  not  competent  to  prove  the  same  in 
this  manner,  and  by  this  witness,  when 
strict  proof  thereof  had  been  asfcecl  by  de- 
fendant. (3)  That  the  deed  not  having  been 
placed  for  record  by  the  trustee,  or  any  one 
else,  and  defendant  being  an  innocent,  bona 
fide  purchaser,  for  value  and  without  notice, 
the  remainder-men,  as  well  as  the  life  ten- 
ant, would  be  estopped  from  claiming  ad- 
versely to  the  deed  to  defendant,  by  Intro- 
ducing in  evidence  said  trust  deed.  After- 
wards the  first  objection  to  the  Introduction 
of  the  deed  was  withdrawn,  and,  the  judge 
having  overruled  the  other  objections,  the 
deed  was  admitted,  to  which  rulings  defend- 
ant excepts.  In  a  note  to  the  bill  of  excep- 
tions the  Jndge  states:  '"The  objection  to 
the  introdaction  of  tills  deed  was  not  only 
waived,  and  Mary  F.  Moore  admitted  to  be 
a  widow  at  the  time  of  Its  execution,  but,  as 
the  court  understood,  it  was  conceded  that 
Mary  Maggie  Moore,  Minnie  Moore,  and 
Minnie  Gann  were  the  same  person,  and 
that  Norrls  S.  and  Eobert  E.  Gann  were  her 
minor  children,  aa  alleged."  Defendant  ad- 
mitted that  Mrs.  Moore  on  October  25,  1865, 
was  a  widow. 

The  allegations  of  the  answer  were  veri- 
fied by  defendant  Evidence  was  Introduced 
by  defendant  to  the  following  effect:  In  the 
latter  part  of  1S92,  Mrs.  Oann  applied  for  a 
loan  of  (1,200  to  the  agent  of  defendant  at 
Brunswick  (one  Harvey),  and  with  him  all 
of  her  negotiations  therefor  were  had.  He 
propounded  the  questions  Id  her  written  ap- 
plication for  tbe  loan  to  her.  In  person,  and 
wrote  down  her  answers  just  as  she  gave 
tbem,  and  to  which  she  immediately  made 
affidavit  In  the  application  she  was  plain- 
ly asked,  "Are  there  any  unrecorded  con- 
tracts, deeds,  or  mortgages  in  existence,  af- 
fecting these  premises?"  and  replied,  "No." 
Harvey  had  no  notice  of  the  existence  of  the 
trust  deed  from  Mrs.  Moore  to  Hazleburst 
until  nearly  a  year  after  the  loan  had  heen 
made  to  Mrs.  Gann,  when  he  was  Informed 
thereof  by  Mrs.  Gann.  In  December,  1892, 
the  husband  of  Mrs.  Gann  stated  to  J.  D. 
Sparks,  Esq.,  the  local  attorney  at  law  at 
Brunswick  of  defendant  that  his  wife,  Mrs. 
Minnie  Gann,  wanted  to  procure  the  loan  of 
defendant  and  had  gotten  him  to  call  and 
see  as  to  the  same,  and  how  much  it  would 
cost  Mr.  Sparks  detailed  the  cost  etc,  so 
far  as  be  knew,  to  Gann;  and,  in  a  day  or 
two  thereafter,  Gann  returned,  and  deliver- 
ed said  deedi^  to  Sparks  to  lots  388  and  389. 
that  Sparks  might  have  made  an  abstract 
of  the  title.  Sparks  did  have  an  abstract 
of  the  titles  made,  and  made  diligent  In- 
quiry and  search  of  the  general  records  of 
Glynn  county  as  to  said  lots,  and  could  not 
find  anything  thereon  against  tbe  title.  He 
had  no  notice  of  the  trvmt  deed  from  Mrs. 
Moore  to  Hazleburst  to  lot  388  till  tbe  filing 
of  this  petition.   At  the  death  of  Mrs.  Moore, 
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Mrs.  Gonn  was  her  only  surrlTlng  heir  at 
Jaw.  The  contractor  who  constructed  the 
Improvements  upon  lots  388  and  388  teetlfled 
that  Norris  S.  add  Robert  G.  Gann  did  not 
<wntribute  anrthing  towards  the  luiyment  of 
the  cost  of  constructing  said  improvements. 
Defendant  put  In  evidence  the  deed  to  It 
from  Mrs.  Gann,  the  bond  from  Mrs.  Gann 
to  It.  and  the  transfer  of  stock  from  her  to 
it;  also,  tax  and  insurance  agreements  exe- 
cuted by  lier  to  It,  and  the  stock  certlflcates 
transferred  by  her  to  it;  also,  her  applica- 
tion for  the  loan,  and  the  affidavit  thereto  by 
her,  as  above  stated  (therein  the  question, 
"By  what  title  do  you  hold  the  property?" 
was  answered  by,  "Inheritance,"  and  the 
otber  question  and  answer  was  therein  set 
out  as  above  stated);  also,  the  abstract  of 
title  to  the  property,  v^on  which  no  trust 
deed  from  Mrs.  Moore  to  Hazlehurst  ap- 
peared. 

The  Judge  below  granted  an  injunction 
against  defendant  from  selling  or  attempting 
to  sell  the  eastern  one^half  of  lot  388,  and 
improvements  thereon.  Further,  that  before 
defendant  could  proceed  to  sell  the  life  estate 
of  Mrs.  Gann,— the  said  eastern  one-half,— 
and  the  fee  In  tbe  eastern  one-half  of  lot 
389,  it  must  make  a  bond  of  $1,000,  payable 
to  her,  to  protect  her  against  any  damages 
she  might  sustain  by  reason  of  the  sale  of 
her  said  estate  for  life  and  her  estate  in  fee, 
wbich  she  might  recover  in  the  present  or 
any  other  action;  and,  upon  the  failure  of 
defendant  to  execute  such  bond,  it  was  en- 
joined until  farther  order  from  selling,  ad- 
vertising, or  attemptlns  to  sell,  said  estate 
for  life  and  in  fee. 

In  addition  to  the  assignments  of  error  as 
to  admitting  evidence  above  stated,  defend- 
ant assigns  the  following  rulings  of  the  court 
as  error:  (1)  In  ndlng  that  Mrs.  Moore  on 
October  2S.  1865,  had  power,  without  Join- 
ing her  trustees,  to  convey  lot  388,  she  then 
holding  the  same  as  cestui  que  trust  under 
the  deed  from  Martha  C.  Goodbread  to  Glg- 
nllllat  and  Dart,  trustees;  said  deed  dated 
December  7,  1848.  In  mllng  tliat  Id  or- 
der for  Mrs.  Moore,  as  such  cestui  que  trust, 
to  convey  her  inter^t  in  the  trust  property, 
it  was  not  necesaaxy  for  her  to  have  the 
deeds  of  conveyance  thereto  signed  by  said 
trustees.  (3)  In  ruling  that  Mrs.  Moore,  be- 
ing a  widow  at  the  time,  could.  In  her  indi- 
vidual capadty,  and  wltliout  Joining  her  trus- 
tees therein,  convey  a  good,  subsisting  ti- 
tle to  said  trust  property  before  the  passage 
in  1866  of  the  married  woman's  act.  (4)  In 
ruling  that  Mrs.  Moore,  by  the  deed  of  Oc- 
tober 26,  186S,  conveyed  to  Hazlehurst,  as 
trustee  for  Mary  Maggie  Moore  for  Life,  with 
remainder  over,  etc.  fi*nrther,  in  ruling  that 
tbe  negligence  of  Hazlehurst,  the  tmstee,  in 
fatUng  to  {dace  the  trust  deed  upon  record, 
was  not  cbargeable  to  said  minora  or  remain- 
der-mui,  so  as  to  defeat  their  rights  In  tbe 
eastern  half  of  388,  and  in  falling  to  rule 
Ukftt  defendant  was  an  Innocent,  bona  fide 


purchaser,  for  value  and  without  notice,  and 
as  such  entitled  to  said  eastern  one-haif  In 
total  exclusion  of  said  remainder-men.  Fur- 
ther, in  ruling  that  in  order  for  the  re- 
mainder-men to  be  protected  In  their  holding, 
as  against  an  innocent,  bona  fide  purchaser, 
for  value  and  without  notice,  that  it  was  not 
necessary  that  the  trpstee  or.the  life  tenant, 
or  any  one,  should  place  upon  record  In  the 
county  where  the  realty  is  the  muniment  of 
title  tmder  which  they  claim  as  remainder- 
men. Further,  in  ruling  that  the  Interest  of 
remainder-men,  when  the  lite  tenant  Is  In 
esse,  though  such  Interest  la  prospective  and 
contingent  (being  dependent  upon  surviving 
the  life  tenant).  Is  such  an  interest  that  an 
Injunction  may  be  founded  thereon.  Fur- 
ther, in  granting  the  prayer  of  the  petition 
as  to  the  remainder-men's  Interest  in  the 
eastern  half  of  lot  888,  and  in  enjoining  de- 
fendant from  selling  the  same.  Further,  In 
ruling  that  defendant  could  only  sell  the  life 
estate  in  the  improvements  on  tbe  eastern 
one-half  of  lot  888,  and  in  falling  to  rule 
that,  as  the  Improvements  bad  been  placed 
there  by  the  life  tenant  with  her  Individual 
funds,  at  the  time  she  conveyed  the  same  to 
defendant  she  conveyed  the  entire  fee  there- 
to, and  hence  defendant  oonld  sell  tbe  fee  to 
said  improvements. 

J.  D.  Sparks,  for  plaintiff  In  error. 
Symmes  &  Bennet,  for  defendants  in  error. 

PBB  GUBIAH.  Judgment  afBxmed. 


(n  Oa.  IM) 

FLOYD  V.  FLOYD. 

(Supreme  Court  of  Georgia.    July  iS,  1896.) 

CaujiRaN— Inclcdbs  Whom— Doiria  in  Possbs- 
sioir— RioBTS. 

L  The  term  "child,"  as  employed  in  sec- 
tion 2664  of  the  Code,  does  not  mdude  a  bas- 
tard, BO  as  to  entitle  aim  to  the  tienefit  of  ita 
Iirovluons;  and  the  conclusive  presnmption  of 
a  gift  resulting  from  c^atinnona  poBsesBion  un- 
der the  circumstancefl  therein  set  forth  arises  iii 
favor  of  legitimate  children. 

2.  A  donee  of  land  under  a  parol  sift  who, 
in  pursuance  thereof,  enters  into  possession  with 
the  consent  of  the  donor,  and.makes  valuable  Im- 
provementa  upon  the  faith  of  tbe  gift,  acquires 
such  a  perfect  equity  in  the  premises  aa  that,  up- 
on a  suit  in  ejectment  against  him  by  tbe  donor 
or  bis  heirs  at  law,  he  may,  by  proof  of  these 
facts,  auccessfolly  defend  bis  poosession.  and  a 
plea  setting  up  such  equity  should  not  be  stricken 
ou  demurrer,  even  though  It  contain  no  prayer  for 
specific  performance. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Washington 
county;  R.  L.  Gamble,  Judge. 

Ejectment  by  Mary  A.  Flc^d  against  Gns 
Floyd.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.  Reversed. 

J.  N.  Gllmore  and  Harris  &  Bawllngs,  for 
plaintiff  In  emv.  Brans  ft  Brans,  fw  de- 
fendant In  emw. 

SIBIMONS,  a  J.  Mary  A.  Floyd  brought 
ejectment  against  Gns  Floyd.   He  filed  the 
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following  pleft,  which,  on  motloii,  was  dis- 
missed 8S  Insufficient  In  law:  Mary  A.  Floyd 
Is  the  wife  and  sole  heir  at  law  of  James  U. 
Floyd,  deceased,  and  claims  title  to  the  prem- 
ises In  dispute  solely  as  such  heir  at  law. 
James  U.  Floyd  died  Intestate,  and  no  ad- 
mlnlstratloD  has  ever  been  granted  npon  his 
estate.  D^endant  la  the  illegitimate  son  of 
James  U.  Floyd,  who  recognized  him  as  his 
son.  James  17.  Floyd,  who  was  the  owner 
of  the  land  In  dlepnte,  for  the  purpose  of  pro- 
riding  for  the  defendant  as  his  son,  made  a 
gift  of  said  land  to  defendant,  who  went 
Into  exclusive  possession  thereof  nnder  said 
gift,  paid  the  taxes,  and  made  valuable  Im- 
provements thereon  on  the  strength  of  said 
gift  Defendant  held  possession  of  said  land 
under  said  gift,  and  without  payment  of 
rent,  for  more  than  seven  years  during  the 
life  of  said  James  U.  Floyd.  Since  said  gift 
James  U.  Floyd  has  made  no  claim  of  do- 
minion over  said  land,  and  defendant  has 
always  claimed  title  on  the  strength  of  said 
gift,  and  has  never  made  any  disclaimer,  or 
recognized  any  adverse  title. 

1,  It  was  contended  by  the  plalntlfl  In  er- 
ror that  the  facts  recited  constituted  a  good 
plea,  under  section  2664  of  the  Code,  which 
declares  that  "the  exdnslve  possessloD  by 
a  child  of  lands  belonging  .originally  to  the 
father,  without  payment  of  rent,  for  the 
space  of  seven  years,  shall  create  conclusive 
presumption  of  a  gift,  and  convey  title  to 
the  child,  unless  there  Is  evidence  of  a  loan, 
or  of  a  claim  of  dominion  by  a  father  ac- 
knowledged by  the  child  or  of  a  disclaimer 
of  title  on  the  part  of  the  child."  In  our 
opinion  this  section  of  the  Code  does  not  ap- 
ply to  an  Illegitimate  child.  It  Is  well  set- 
tled that,  at  common  law,  the  words  "child" 
and  "children"  mean  <mly  legitimate  child 
and  children.  An  illegitimate  child  does  not 
take  by  Inheritance  from  the  putative  fa- 
ther. Indeed,  the  law  does  not  recognize  any 
relattonablp  between  them,  except  In  certain 
cases,  as  to  which  express  provision  Is  made. 
See,  on  this  subject,  8  Am.  &  Eng.  Enc.  Law. 
"Child,"  p.  230,  note,  and  cases  cited. 

2.  Counsel  for, the  plaintiff  In  error  con- 
tends, however,  and  correctly,  we  think,  that 
the  plea  Is  good  under  section  3189  of  the 
Code,  which  provides  that,  If  possession  of 
lands  has  been  given  under  a  voluntary 
agreement  or  gratuitous  promise,  "upon  a 
meritorious  consideration,  and  valuable  Im- 
provements made  upon  the  fiilth  thereof,  eq- 
uity will  decree  a  performance  of  the  agree- 
ment." The  plea,  as  we  have  seen,  alleges 
that  the  land  was  given  to  the  defendant  by 
his  putative  father  for  the  punrase  of  provid- 
ing for  the  defendant  as  his  son,  and  that 
the  son  went  into  exclusive  possession,  and 
made  valuable  Improvements  thereon  "on 
the  strength  of  said  gift"  Irrespective  of 
other  c<HiaIderatlons,  the  defendant,  under 
these  circumstances,  acquired  a  perfect  equi- 
ty in  the  premises,  and  it  Is  well  settled  that 
one  In  possession  <tf  laud  may  by  showing  a 


perfect  equity  snccessfnllT  defend  his  posses- 
sion. And  this  he  may  do  wltlnnt  pnylng 
for  specific  performance.  See  Yandnier  v. 
Christian,  30  Ga.  33&  The  court  wnd,  tbei«- 
fore,  in  striking  tbe  plea  on  6smamt.  Jodg^ 
ment  reversed. 

LUMP£IN,  J.^  not  presiding^ 


(n  Oft.  tK) 

BAIXBIW  V.  STATB. 
(Supreme  Ooort  of  Georgia,    March  80,  180&) 

li^ioioua  HiBCHisr— ET1DBHC& 
The  evidence  being  iniuffident  to  raise 
even  a  slight  suspicion  of  guilt  against  tbe  ac- 
cused, his  conviction  was  wholly  anwarrauted. 
Tbe  verdict  was  contrary  to  law,  and  ought  to 
have  been  set  aside. 
(Syllabos  by  the  Court) 

Error  from  superior  court,  Catoosa  county; 
T.  W.  UUner,  Judge. 

J.  T.  Ballew  was  conylcled  of  malldons 
mischief,  and  brings  error.  Reversed. 

The  following  Is  the  official  report;: 

Ballew,  Templeton,  and  Green  were  In- 
dicted for  maliciously  breaking  10  window 
glasses  In  the  dwelling  of  John  Cupp.  Bal- 
lew was  found  guilty,  and,  his  motion  for 
new  trial  upon  the  general  grounds  being 
overruled,  he  excepted.  Upon  the  trial,  Cupp 
testified:  "The  window  glasses  of  my  home 
were  broken  out  between  February  20  and 
25,  1805.  I  left  one  evening,  and  returned 
the  next  afternoon  about  4:30  o'clock.  I  was 
away  from  home  when  they  were  broken.  I 
think  they  were  broken  about  U  a.  m.  Judg- 
ing from  the  tracks  I  measured  at  my  house, 
there  were  three  different  tracks.  One 
looked  like  a  number  ten,  one  number  seven, 
and  one  number  six.  Green  and  Templeton 
came  to  the  field  the  next  day  where  I  was 
plowing.  X  measured  their  tracks,  and  they 
corresponded  with  those  at  the  house.  De- 
fendant never  came,  and  I  never  measured 
his  track.  Tbe  other  tracks  corresponded  with 
his.  There  were  eight  window  glasses  bro- 
ken, and  there  were  three  rocks  in  tbe 
house,  with  which  they  were  broken.  Bodu 
were  thrown  through  inside  doors.  I  nailed 
up  the  windows  when  I  came  home  that 
evening.  I  think  the  tracks  were  made 
about  11  a.  m.,  because  the  ground  was 
frozen  and  thawed  during  the  day.  It  thaw- 
ed about  9  a.  m.,  and  stayed  thawed  until  4 
p.  m.  The  house  is  on  the  main  road  and 
Ringgold  road,  where  there  Is  a  great  deal 
of  passing.  I  do  not  know  who  broke  the 
glasses."  One  Dill  testified:  "I  saw  defend- 
ant. Green,  and  Templeton  passing  my  house 
about  11  o'clock  February  20,  1895,  the  day- 
Cupp's  window  glasses  were  broken.  They 
were  thirty  yards  from  me.  One  looked 
back,  and  his  face  was  red,  and  I  thought 
he  was  drinking.  Don't  know  that  defend- 
ants were  drinking.  Some  one  of  the  party 
threw  rocks  at  me.  Don't  live  on  Uie  road 
Cupp  does.   Tb^y  were  abont  a  mile  from 
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Onpp'B.  g<Ang  In  that  dlrectloD.  He  lives  on 
the  xoaln  public  road,  which  many  people 
travel.  I  afterwards  saw  the  same  parties 
golDff  back.  They  had  had  time  to  go  to 
Cupp's  and  bac^"  One  Masenglll  testified: 
"I  was  chopping  wood  the  day  the  glasses 
were  broken,  about  half  mile  from  Dill's, 
and  saw  three  persons  about  11  or  12  o'clock. 
They  were  some  distance  from  me,  and  were 
between  a  quarter  and  a  half  mile  from 
Cupp's,  going  In  that  direction.  I  don't  know 
who  they  were.  Didn't  notice  any  evidence 
of  dronkenness.  About  ten  or  fifteen  min- 
utes afterwards  I  heard  some  noise.  Didn't 
pay  any  particular  attention  to  it  Supposed 
Cupp  had  returned  home  and  was  nailing  up 
his  windows."  Defendant  stated:  "I  am 
not  guilty.  I  did  not  go  anywhere  near 
Cupp's  at  the  time  the  windows  were  said 
to  have  been,  broken.  I  passed  Dill's  house 
one  day.  and  went  beyond  there  to  look  at 
some  timber  that  I  had  contracted  for  to 
make  shingles.  This  was  on  my  way  home, 
and  I  didn't  go  by  Cupp's.  I  was  not  drink- 
ing." 

Wm.  B.  Mann,  for  plaintlfl  In  error.  A 
W.  Flte,  Bed.  Q^,  and  A  8.  Johnson,  for  the 
State. 

PflK  OTBi^K   Judgment  reversed 


(K  Oa.ns> 

Ff*l)BTH  NAT.  BANK  OF  CINCINNATI  v. 
liATBB. 

(Bnpz"jM  Omrt  of  Oeorgia.  May  13.  1885.) 
Attacfvsitt— Bbootbbt  ox  BomK 
Vbere  as  attachment  la  sued  out,  and 
gandshmeDt  issued  tfaereoo,  if  the  plaintiff  fail 
to  rpcover,  the  defendant  may,  in  an  action  up- 
on the  attncbment  bond,  recover  as  damages  rea- 
sonable attorney's  fees  expended  In  defense  of 
the  attachment  prvceedings.  Interest  upon  money 
held  op  by  garnishment  pending  the  attachment, 
and  as  wrU,  such  other  reaBonable  and  neces- 
aaiy  ezpenBet  as  may  be  Incnzred  by  him  in  the 
TbuUcation  of  his  rights. 

(Byllaboa  by  the  Ooort: 

Bnor  from  superior  court,  Dougherty  coun- 
ty; J.  M.  Grig^  Judge. 

Action  by  Morris  Mayer  against  the 
Fourth  National  Bank  of  Cincinnati,  Ohio. 
Judgment  for  defoidant  Plaintiff  brings  er- 
ror. Brot^bt  ftxward  from  the  last  term. 
Code,  H  4271a-4271c  Reversed. 

W.  I.  Jones,  for  plaintiff  In  errozi  D.  H. 
Fope,  for  defendant  in  error. 

ATKINSOX,  3.  According  to  the  rules 
of  the  common  law,  and  according  to  the  ad- 
judications of  this  court  as  well  (see  Sledge 
T.  McLaren,  29  Ga.  64,  and  Wilcox  v.  Mc- 
Kenzle,  75  Ga.  73,  and  cases  cited  in  the 
opinion  of  the  court  pronounced  In  the  latter 
case),  an  action  on  the  case,  for  the  recov- 
ery of  general  damages  resulting  from  the 
suing  out  and  levy  of  an  attachment  pro- 
ceeding by  garnishment  or  otherwise,  cannot 
De  maintained  nnlasfi  it  be  alleged  in  the 


declaration,  and  proven  on  the  trial,  that 
the  proceeding  was  Instituted  both  with 
malice  and  without  probable  cause.  These 
are  the  eonenrring  conditions  essential  to 
the  maintenance  of  that  actl<Hi.  But,  under 
our  Code  (sectton  3266)/  nether  of  these  con- 
ditions is  essential  to  the  maintenance  of  an 
action  upon  a  statutory  bond  given  to 
Indemnify  the  defoadant  In  the  attachment 
case  against  damages  sustained  by  him  in 
consequence  of  the  wrongful  suing  out  of 
the  attachment.  In  the  present  case  the  snJt 
is  upon  a  bond  given  under  the  section  of 
the  Code  indicated,  and  the  declaration,  as 
amended,  alleged  the  execution  of  the  bond 
and  its  breach  by  the  defendant  Under  the 
Judiciary  act  of  1799,  It  was  necessary,  be- 
fore the  defendant  in  an  attachment  suit 
could  sue  on  the  bond  filed  by  the  plaintiff, 
and  recover  a  judgment  against  him  and 
the  sureties,  that  he  ascertain,  by  the  re- 
covery of  a  Judgment  against  the  plaintHf, 
the  amount  of  damages  to  which  he  was  en- 
titled. See  Sledge  v.  Lee.  19  Oa.  41L  Ac- 
cording to  that  act,  which  was  of  force  prior 
to  the  adoption  of  the  present  existing  law. 
the  obligors  in  a  bond  executed  to  authorise 
the  Issuing  of  an  attachment  and  garnish- 
ment were  bound  to  pay  "ail  costs  wblch 
may  be  recovered  by  the  defendant  in  cane 
the  plaintiff  suing  oat  such  attachmrat  shall 
dlscontlnne  or  be  cast  in  the  suit,  and  also 
all  damages  which  may  be  recovered  against 
the  plaintiff  for  suing  out  the  same."  It 
will  be  seen  that  according  to  the  very  terms 
and  conditions  of  this  bond,  before  there 
conld  be  a  breach  thereof,  there  must  have 
been  a  recovery  by  the  obligee  In  the  bond, 
and  an  ascertainment  of  bis  damages  against 
the  plaintiff  In  attachment,  before  a  solt 
could  be  maintained  upon  the  bond.  This 
preliminary  action  was  necessarily  a  condi- 
tion precedent  to  the  Institution  of  a  suit  up- 
on the  bond,  because,  as  the  bond  stipulated 
only  for  the  payment  of  such  sums  as  were 
recovered  by  the  defendant,  there  could  be 
no  breach  of  the  bond  upon  the  part  of  tbe 
obligors  until  a  refusal  to  pay  the  damages 
actually  ascertained  bj  the  Judgment  of  a 
court 

Counsel  for  the  plaintiff  in  error  dted,  and 
pressed  upon  us  with  great  confidence,  the 
decision  of  this  court  in  the  case  of  Sledge 
V.  McLeren,  supra,  as  controlling  the  ques- 
tion made  In  the  present  case;  and  but  for 
his  earnestness  in  that  contention,  empha- 
sized upon  an  application  tor  rehearing,— 
which  latter  was  denied, — ^we  would  not 
deem  it  necessary  to  refer  to  it  It  will  be 
observed,  upon  an  examination  of  that  case, 
that  It  was  an  action  on  the  case  for  gener- 
al damages,  in  which  tt  was  sought  to  re- 
cover without  proof  that  the  attadunent 
was  sued  out  with  malice,  and  without  prot>- 
able  cause.  The  distinction  between  the 
two  is  this:  The  present  case  Is  an  action 
for  a  breach  ot  covenant  as  expressed  in 
the  bond.   That  was  an  action  on  Uie  case 
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for  damages  Inflicted  by  the  wronsful  act  of 
the  plaintiff,  and  wboUy  Independent  of  the 
covenant  expressed  In  the  bond.  According 
to  the  learned  Justice  d^llTering  the  opin- 
ion of  the  court  In  that  case,  it  was  in- 
sisted, upon  argument  before  the  court,  that 
so  much  of  the  rule  of  the  common  law  as 
required  proof  of  malice  and  the  absence 
of  probable  cause  to  maintain  an  action  on 
the  case  for  damages  was  repealed  hy  the 
attachment  act  of  1799,  or  rather  by  that 
part  of  the  act  of  1799  providing  that  the 
magistrate  Issuing  that  attachment  "shall 
take  bond  and  security  of  the  party  for 
whom  the  same  may  be  granted  in  double 
the  sum  to  be  attached,  payable  to  the 
defendant  for  satisfying  and  paying  ail 
costs  which  may  be  Incurred  by  the  defend- 
ant in  case  the  plaintiff  suing  out  such  at- 
tachment shall  discontinue  or  be  cast  in 
said  suit,  and  also  damages  which  may  be 
recovered  against  said  plaintiff  for  suing 
out  the  same."  The  court  took  the  contrary 
view,  however,  and  ruled  that  the  effect  of 
the  passage  of  the  act  of  1799  was  not  to 
repeal  the  common-law  rule  of  liability  as 
above  stated,  but  that,  tbe  bond  required  by 
that  act  being  given  to  the  defendant  as  se- 
curity for  his  damages,  In  order  to  ascer- 
tain his  damages  he  must  flrst  bring  his 
common-law  action,  because  without  such 
an  action  there  could  be  no  damages  recov- 
ered, and,  unless  there  was  a  nonpayment  of 
damages  actually  recovered,  there  could  be 
no  breach  of  the  bond.  Tbe  law  now  of 
force,  incorporated  in  section  32ft6  of  the 
Code,  was  not  considered  by  the  court  in 
the  adjudication  of  the  case  above  referred 
to,  and  for  the  obvious  reason  that  Its  provl- 
slMis  relate  to  damages  recoverable  in  an 
action  different  from  the  one  then  under  re- 
view. The  proposition  that  the  defendant 
in  an  attachment  suit  must  flrst  recover  In 
an  action  on  the  case,  before  he  could  re- 
cover In  an  action  on  tbe  bond,  had  been 
previously  decided  by  this  court  In  the  case 
of  Sledge  V.  Lee,  19  Ga.  411,  supra;  and  at 
the  conclusion  of  his  opinion  upon  that  sub- 
ject in  the  case  last  mentioned,  Mr.  Justice 
Lumpkin,  speaking  for  the  court,  recom- 
mends remedial  l^slation.  The  Judgment 
In  that  case  was  rendered  on  the  18th  day 
of  February,  1856.  A  reference  to  the  jour- 
nals of  the  house  will  show  that  the  gener^ 
al  assembly  was  then  In  session,  and  had 
under  discussion  a  general  law  authorizing 
and  regulating  the  suing  out  of  garnish- 
ments and  attachments.  On  the  2Sth  day  of 
February,  1856,  the  general  assembly  final- 
ly paased,  and  transmitted  for  the  approval 
of  the  governor,  and  he,  on  the  4th  day  of 
March  of  that  year,  approved,  the  act,  a  por- 
tion of  which  is  codified  in  section  32m  of 
the  Oode.  We  gather  from  this  state  of 
facts  that  the  general  assembly,  acting  upon 
the  suggestion  of  this  court,  passed  this  act 
to  remedy  the  evil  existing  under  the  act  of 
1799;  for  Iqr  the  act  of  1S56  a  radical  change 


was  made  In  the  condition,  of  the  bond  re- 
quired of  a  plaintiff  seeking  an  attachment 
By  that  act  a  plaintiff  In  attatdmient  was 
required  to  give  a  bond,  not  to  pay  to  the 
defendant  such  damages  as  he  may  recover, 
as  was  required  by  the  act  of  1799,  but  to 
I>ay  to  him  such  damages  as  he  may  sus- 
tain, and  all  costs  that  may  be  Incurred  by 
him,  in  consequence  of  suing  out  the  at- 
tachment, In  the  event  the  plaintiff  failed  to 
recover.  Thus,  it  will  be  seen  that  und^tr 
the  act  of  1799,  before  the  defendant  In  at- 
tachment could  recover  upon  bis  bond,  his 
damages  must  have  been  ascertained  by  a 
recovery  against  tbe  plaintiff  in  attachment. 
By  the  act  of  1^  bis  right  to  recover  upon 
the  bond  accrued  when  he  had  sustained 
damages.  Under  the  old  law  be  might  har& 
sustained  serious  damage,  and  been  wholly 
unable  to  recover,  because  of  tbe  good  faith 
of  the  plaintiff  In  suing  out  bis  attachment; 
but  under  the  new  law,  If  be  sustain  damage, 
and  the  plaintiff  tail  to  recover,  the  defendant 
could,  in  a  suit  upon  the  bond,  recover  such 
damage,  without  reference  to  the  questiou 
of  good  faith,  or  the  absence  of  probable 
cause,  upon  the  part  of  tbe  plaintiff.  In 
the  former  case  tbe  bondsmen  guaranty  the 
damage  recovered.  In  the  latter  case  they 
undertake  to  reimburse  tbe  defendant  for 
damages  sustained.  In  the  former  case,  ac- 
cording  to  the  condition  of  the  bond,  tbey 
undertake  to  indemnify  him  against  ulti- 
mate loss  in  the  event  be  recovered  In  his 
action  upon  the  case.  In  the  latter  case,  by 
their  covenant,  they  undertake  to  guaranty, 
to  the  extent  ot  a  sum  double  the  amount  of 
the  plaintiff's  debt,  that  the  plaintiff  in  at- 
tachment has  a  good  cause  of  action,  and 
will  prosecute  it  to  a  successful  termination. 
Under  the  new  law,  if  tbe  defendant  sus- 
tain damage,  the  only  means  by  which  the 
principal  and  his  sureties  can  relieve  them- 
selves from  liability  upon  the  bond  Is  by 
showing  that  the  plaintiff  In  attachment  bad 
recovered.  Under  the  old  law  they  only  t>e- 
came  liable  In  the  event  the  plaintiff  failed 
in  his  suit  and  the  defendant  recovered  dam- 
ages against  bim.  The  evident  object  de- 
signed to  be  accomplished  by  the  change  In 
the  law  as  above  Indicated  was  to  enable 
the  defendant  In  attachment  to  recover  upon 
the  covenant  of  the  plaintiff's  bond  those 
damages  which  be  might  sustain  In  conse- 
quence of  the  suing  out  of  the  attachment, 
but  which  he  could  not.  without  ^reat  dltfl- 
culty,  recover  In  an  action  on  the  case,  be- 
cause of  the  common-law  rule  above  stated. 
Tbe  actual  change  accomplished  was  not  a 
modification  ot  the  rule  of  evidence  appU> 
cable  to  actions  on  the  case  founded  upon 
the  unlawful  suing  out  of  an  attachnmit, 
but  such  a  change  In  the  condltfons  e(  the 
bond  as  rendered  the  common-taw  rules 
above  referred  to  Inapplicable  to  actions  tip- 
on  the  bond  for  the  recovery  of  the  penalty 
thereof. 

These  comrideratioBs  lead  m  to  the  eoodii- 
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slon  that,  where  a  bond  Is  executed  under 
section  3200  of  the  Code,  no  preliminary  re- 
covery iB  necessary  to  the  maintenance  of  an 
action  upon  such  a  bond  for  the  recovery  of 
the  damages  sustained  or  costs  lucnrred  by 
the  obllffee  In  the  bond  In  consequence  of  the 
suing  out  of  tlio  attachment  According  to 
the  terms  of  tbe  bond  Itself,  the  only  condi- 
tion precedent  to  a  recovery  thereon  Is  that 
the  plaintiff,  the  obligor  In  the  bond,  should 
have  failed  In  his  suit  If  he  fall  to  maintain 
his  action,  and  fall  to  pay  tbe  damages  sus- 
tained and  tbe  costs  Incurred,  the  breach  of 
his  bond  Is  complete;  and  he  Instantly  be- 
comes liable  upon  Its  covenant  for  all  dam- 
ages which  the  oMigee  may  sustain,  and  all 
costs  that  he  may  have  incurred,  in  conse- 
qnence  of  sning  out  the  attachment.  With- 
in the  penalty  of  the  bond,  the  defendant 
may  recover  any  damages  actually  sustained 
by  him,  and  any  costs  actua&y  Incurred  by 
him,  without  reference  to  the  good  faith  of 
the  plaintlfir  In  suing  out  the  attachment. 
An  action  to  recover  damages  for  the  wrong- 
ful solng  out  of  an  attachment,  and  an  action 
to  recover  damages  snstatned  In  consequence 
of  such  an  act,  are  esBMttlally  different  The 
one  Is  broad  enough  to  include  both  penal 
and  compensatory  damages.  The  other  can- 
not be  extended  beyond  the  allowance  of 
compensatory  damages  only.  Under  the  for- 
mer the  idalntlff  could  recover,  not  only  his 
actual  damages,  but  such  other  penalty  as 
might  be  awarded  to  him  In  the  nature  of 
exemplary  damages;  while.  In  the  latter,  ex- 
emplary damages  could  not  be  allowed,  but 
only  such  as  were  actually  sustained,  or  such 
as,  though  In  a  certain  sense  eonscqaentlal, 
were  suffldently  proximate  In  their  nature  to 
be  the  basis  of  a  recovery.  In  the  latter 
case,  compensatory  damages  only  would  be 
recoverable.  In  the  former,  both  exemplary 
and. compensatory  damages  may  be  allowed. 
It  will  be  seen,  by  reference  to  the  condl- 
tlouB  of  the  several  bonds,  that  in  a  suit  up- 
on a  bond  executed  under  the  act  of  1799, 
after  Judgment  against  the  principal,  the 
defendant  In  an  attachment  suit  could  re- 
cover, upon  the  bond,  not  only  actual,  but 
also  exemplary,  damages;  whereas,  under 
the  bond  now  required  by  section  3266  of  the 
Code,  the  recovery  of  the  defendant  in  at- 
tachment Is  confined  to  compensatory  dam- 
ages only.  If,  therefore,  In  addition  to  the 
actual  damages  sustained  in  consequence  of 
the  suing  oat  of  an  attachment  tbe  defendant 
seek  to  recover  exemplary  damages  against 
the  plaintiff  for  his  wrongful  act  he  cannot 
niMMi  tbe  attachment  bond,  maintain  an  ac- 
tion therefor;  but  for  such  damages  he  is  re- 
mitted to  his  common-law  action  on  the  case 
against  the  plaintiff  alone,  for  the  wrongful 
suing  ont  of  the  attachment  and  must  prove. 
In  order  to  recover  such  damag«i,  both 
malice  and  the  want  of  probable  cause  on  the 
part  of  the  plaintiff.  In  the  present  case  the 
d^endant  sued  out  an  attachment  caused  it 
to  be  levied  by  garnishment  upon  certain 


money  of  the  plaintiff,  and  failed  ultimately 
to  recover.  This  constitutes  a  breach  of  the 
bond,  and  authorizes  a  Judgment  within  the 
penal^  of  the  t>ond,  against  the  defendant 
and  his  sureties,  for  all  damages  which  the 
plaintiff  sustained,  and  all  costs  which  were 
Incurred  by  him,  in  consequence  of  the  suing 
ont  of  the  attachment  Such  damages  would 
necessarily  Include  interest  upon  money  held 
up  by  tbe  garnishment  proceeding  pending 
the  attachment  Tbey  would  Include  reason- 
able attorney's  fees  necessarily  expended  by 
the  defendant  In  the  defense  of  the  attach- 
ment proceeding,  and,  aa  well,  such  other 
reasonable  and  necessary  expenses  Incident 
to  the  litigation  as  might  be  Incurred  by 
him  In  tbe  vindication  of  his  rights.  We 
think,  npon  tbe  evidence  as  it  appears  In  tbe 
record,  the  plaintiff  was  oitltled  to  recover. 
The  amount  of  his  recovery  we  do  not  un- 
dertake to  Indicate.  Let  the  Judgment  of  tbe 
court  below  be  reversed. 


(SO  Qa.  60) 

W.  P.  GREBN  PRUIT-IMPORTTNG  ft 
COMMISSION  CO.  et  al.  t.  PATE  et  al. 
{Supreme  Court  of  Georgia.    Mardi  16,  JSOtS.) 
Attachubht— Rbcovbht  ok  BoifD. 
This  case     controlled  by  the  decision  of 
this  conrt  in  thp  case  of  Bank  v.  Mayer  (de- 
cided May  13,  1895)  24  S.  E.  453. 
(SyllabuB  bj  the  Court) 

Error  from  city  court  of  Savannah;  A  H. 
MacDonell,  Judg$. 

Action  by  J.  H.  Pate  &  Ca  against  the  W. 
P.  Green  Prult-Importlng  &  Commission 
Company  and  others.  Judgment  for  plain- 
tiffs.   Defendants  briug  error.  Affirmed. 

The  following  Is  the  official  report: 

The  W.  P.  Green  Fruit-Importing  &  Com- 
mission Company  on  October  27,  1898,  sued 
out  on  attachment  against  J.  S.  Pate  &  Go. 
Suit  was  afterwards  brought  on  the  attach- 
ment bond,  it  being  alleged  tUat  the  attach- 
ment was  levied  on  50  sacks  of  peas,  the  prop- 
erty of  petitioners.  Pate  &  Co,,  which  were 
sold  by  order  of  court  and  the  attachment 
was,  upon  motion  of  plaintiff,  and  by  order  of 
the  court,  dismissed  on  May  30,  1894,  where- 
by petitioners  have  sustained  damage  to  the 
extent  of  189.88  on  the  value  of  the  peas,  $25 
counsel  fees,  and  costs;  that  at  the  sale  under 
the  order  of  court  the  peas  realized  $75;  that 
certain  expenses,  set  forth,  were  deducted; 
that  the  market  value  of  the  peas  was  $150, 
less  $16.80  freight;  that  the  peas  were  actual- 
ly sold  for  said  market  value,  and  the  sale 
was  canceled  on  account  of  the  levy  of  the  at- 
tachment and  sale  thereunder,  and  plaiotiffs 
thereby  sustaitied  a  loss  of  $89.88;  that  they 
have  actually  paid  a  fee  of  $25  to  counsel,  for 
the  defense  of  the  attachment;  and  that  un- 
der the  law,  they  are  entitled  to  recover  the 
costs  of  tbe  attachment  suit  from  defendants. 
Defendants  pleaded  not  indebted,  and  a  de- 
nial that  plaintiffs  sustained  any  damage  on 
account  of  any  action  of  th^ra.    They  offer- 
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ed  the  foUowIng  plea:  "In  attachment  sntt, 
defendants  therein  were  Justly  Indebted  to 
plalntiffa  therein  In  the  amount  claimed,  and 
the  ground  of  the  attachment  was  true;  and 
this  defendant  did  not  faU  to  recover  In  the 
attachment  case,  but  dismissed  the  same  be- 
fore trial."  To  this  plea  plaintiffs  demurred 
op  the  ground  that  the  facts  set  forth  therein. 
If  true,  constituted  no  defense  to  this  action. 
The  demurrer  was  sustained,  and  to  this  rul- 
ing tbe  defendants  excepted.  Plaintiffs  then 
Introduced  the  record  in  the  attachment  case. 
It  was  agreed  that  the  following  facts  were 
admitted:  'In  pursuance  and  by  authority  of 
the  attachment  Issued  In  said  case,  50  sacks 
of  peas,  the  property  of  defendants  in  the  at* 
tacliment  suit,  were  levied  upon  October  27, 
1893,  and  the  same  not  being  replevied,  but 
remahilng  In  tbe  bands  of  the  levying  officer, 
and  tielng  of  a  perishable  nature,  and  liable 
to  deteriorate  In  value  i.'rom  keeping,  a  peti- 
tion was  presented  to  the  judge  of  the  city 
court,  and  an  <H'der  was  regularly  granted  by 
him,  that  the  peas  be  sold  after  10  days'  ad- 
vertisement. Tbe  peas  were  accordingly  du- 
ly advertised  and  sold  according'  to  law,  and 
brought  the  sum  of  $75.  This  m(»iey  remain- 
ed in  the  hands  of  the  sheriff.  On  May  20. 
1884,  the  plaintiffs  In  the  attachment  suit  dis- 
missed the  case.  After  paying  costs,  freight, 
and  drayage,  there  remained  in  the  hands  of 
tbe  sheriff  $43.32,  proceeds  of  tbe  peas.  This 
money  was  paid  over  to  the  clerk,  and  on 
May  30th,  by  order  of  the  judge,  it  was  paid 
over  to  the  defendants  in  the  attachment  suit, 
J.  H.  Pate  &  Co.  The  market  value  of  the 
peas  levied  on  was  $133.20,  and  a  sale  of  them 
at  that  price  by  Pate  &  Co.  was  canceled  on 
account  of  the  levy  In  the  attaclunent  case. 
J.  H.  Pate  &  Co.  lAld  $25  counsel  fees  In  the 
defense  of  the  attachment  suit  The  costs  of 
court  In  the  attachm^t  case  were  $8.  De- 
fendants oftereA  testimony  to  prove  that  the 
debt  upon  which  the  attachment  auit  was 
founded  was  just  and  true,  as  claimed  in  that 
suit,  and  that  defendants  therein  all  resided 
without  the  limits  of  the  state,  as  claimed  in 
tbe  attachment  affidavit  Plaintiffs  objected 
on  the  ground  that  this  testimony  was  Irrele- 
vant. The  objectlmi  was  sustained,  and  to 
this  ruling,  also  defendants  excepted.  The 
judge  below,  before  whom  the  case  was  tried 
wltfaoat  a  jury,  rendered  judgment  for  plain- 
tiffs for  $122.^  besides  $16  costs  of  court 
To  this  ruling,  also,  defendants  excepted. 

Barrow  &  Osborne,  for  plaintiffs  In  orw. 
Edward  &  BlUott,  for  defendants  In  oxot. 

PBR  CCBIAM.   JpdgnwDt  affirmed. 


(n  Oa.  M) 

TISON  t.  SAVANNAH,  F.  ft  W.  RY.  CO. 

(Supreme  Court  of  Geor^  Nov.  15.  1895.) 
R1.ILB0&DC0MPAHIBB— Aotio'm  fok  Stock  Killbd 

— ETIDINCB — PBACTIOB  IN  ClVlL  CASES. 

The  judge  of  the  superior  court  was  ful- 
ly warraated  in  disapprovii^  the  verdict  render- 


ed in  the  magistrate's  court,  and  In  anstidning 
the  certiorari;  but,  as  gueetioDS  fact  were  in- 
volved, the  case  Bhould  be  tried  again  In  the 
latter  cou^t  Direction  is  accordingly  given  that 
the  judgment  below  be  so  modified  as  to  order 
a  new  trial  In  the  magistrate's  court,  and  to  tax 
tbe  coats,  other  than  those  accruing  upon  the 
writ  of  errcr  to  this  court,  as  provided  in  aection 
4070  of  tbe  Code.  The  costs  of  the  writ  of  er^ 
ror  are  chargeable  to  the  defendant  in  error. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wayne  eonnty; 
J.  L.  Sweat,  Judge. 

Action  by  Mary  Tlson  against  the  Savan- 
nah, Florida  &  Western  Railway  Company. 
From  a  judgment  for  defendant,  piwinH^y 
brings  error.    Affirmed,  with  direction. 

The  following  Is  the  official  report: 

Mary  Tlson  sued  the  railway  company  for 
damages  from  the  killing  of  a  cow.  The  suit 
was  in  a  magistrate's  court,  where  she  ot>- 
talned  Judgment  for  $85.  Defendant  took  an 
appeal  to  a  jury  in  said  court,  and  the  Jury 
found  for  plaintiff  $35,  with  interest  De- 
fendant took  the  case  by  certiorari  to  the 
superior  court,  alleging  that  the  verdict  was 
contrary  to  law  and  evidence.  The  judge  of 
the  superior  court  sustained  the  certiorari, 
ordered  that  the  verdict  and  judgment  be 
reversed,  and  that  plaintiff  recover  costs  of 
defendant  in  certiorari.  Defendant  In  cer- 
tiorari excepteit,  and  also  assigned  as  error 
the  decision  of  the  court  "making  a  final 
decision,  without  sending  the  case  bade  for 
another  trial."  Upon  the  trial  before  tbs 
jury,  the  evidence  as  to  the  value  of  the  cow 
was  conflicting.  It  was  given  in  for  taxes 
at  a  valuation  of  $20.  On  the  question  of 
negligence,  one  Ooodbread  testified  for  plain- 
tiff that  he  heard  tb^  engine  blow;  that  be 
saw  plaintiff's  oow  running  by  the  side  of 
the  trac^  as  he  thought,  at  the  end  of  the 
cross-ties.  Just  ahead  of  the  engine;  that 
she  was  In  a  cut,  and  ran  some  SO  yards 
ahead  of  the  engine  before  the  engine  knock- 
ed her  off  tbe  track;  that  he  was  satlsfled 
the  engineer  did  all  In  his  power  to  avoid 
killing  ber;  that  it  was  Impossible  for  her 
to  get  out  from  where  she  was  without  be- 
ing killed;  that  he  fully  believed  defendant 
was  not  at  fault  about  the  killing;  'that, 
from  the  best  observation  he  could  make, 
defendant's  servants  running  the  train  did 
everything  they  possibly  could  to  avoid  kill- 
ing her;  that  he  thought  an  en^neer  could 
stop  a  train  very  qul<^ly,  and  In  a  very  short 
distance,  though  he  did  not  have  any  expe- 
rience In  mnnlng  engines  or  maclilnety;  that 
he  did  remember  saying  at  the  time  the  en- 
gine knocked  the  cow  oil  the  trade  that  de- 
fendant could  have  avoided  killing  the  cow; 
that  he  thought  the  engineer  could  have 
stopped  his  train,  and  could  have  avoided 
killing  her;  that  what  he  intended  to  con- 
vey when  he  said  the  engineer  had  done  all 
he  could  to  avoid  the  killing  was  tnat  the 
engineer,  acting  under  the  presumption  that 
the  cow  would  get  out  of  the  way,  did  not 
slacken  speed  or  try  to  elop  until  too  late  to 
avoid  the  fcUIlDg;  and  that  tbe  engineer  did 
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not  use  an  the  caution  be  might  have  done 
to  ftTOId  the  kining.  For  defendant,  the 
enghuer  tesUfled  that  train  wiu  a  fast 
mall,  ma  a  Uttle  late  on  the  day  In  qvea- 
tlon,  and  nmning  rapidly,  bat  not  more  ao 
than  was  prescribed  by  the  roles  of  the  com- 
pany; that,  as  he  was  coming  near  the  Bast 
Tennessee  crosBlng,  he  saw  the  cow  come 
from  the  embankment  <hi  the  left-hand  idder 
that  he  was  looking  ahead;  that  she  was 
about  80  or  40  yards  ahead  of  his  engine 
when  he  first  saw  her,  and  he  Immedlatdy 
applied  the  brakes  and  tang'  the  bdl;  that 
the  brakes  held,  and  he  reversed  his  engine 
as  qtdckly  as  be  conld;  that  she  ran  ahead 
of  the  engine  from  30  to  SO  yards,  and  took 
a  torn  to  cross  the  track  .when  the  engine 
Btnu^  her;  that  the  speed  of  the  engine 
was  rednced  consldoably  whMi  It-atmdc  her; 
that  she  apparently  came  down  the  embank- 
moit  or  out  of  the  embankment,  as  he  was 
locAdng  ahead,  and  did  not  see  her  until 
within  from  SO  to  60  Tards  of  her;  that  his 
engine  and  machlneiy  were  all  In  good  ecgx- 
dltton,  and  he  did  ereijlhlng  he  conld  to 
aToId  injuring  her;  and  that  the  swants 
of  defendant  were  not  at  fanlt  about  Uie  kill- 
ing; and  that  he  applied  flie  highest  pressnre 
of  air  to  the  btakes.  It  further  appeared 
that  the  fireman  was  throwing  coal  Into  the 
en^ne,  as  was  his  duty,  at  the  time  In  quea- 
tion,  and  did  not  see  the  cow  killed. 

W.  N.  Clark  and  John  W.  Bennett,  for 
plaintiff  In  errot.  Er^ln,  Du  Blgnon  & 
Chisholm  and  8.  B.  Harris,  for  defendant  in 
error. 

PER  CUBIAM,  Judgment  affirmed,  wtth' 
dlrection. 


(97  Ga.  874) 

HERREN  et  al.  v.  HARRALSON  et  aL 
(Saprenie  Comt  of  Georgia.    Dec  2,  tSKS.) 

DSFACn:.!  JCDQHBNT— VaCATIOK— DiSCBBTIOH  OT 

Trial  Codrt. 

The  jnd^ent  here  complained  of  rests 
npon  the  discretion  of  the  circnit  Judge;  and,  it 
not  appeariiu;  that  he  abased  that  disoetlon, 
^s  court  wm  not  Interfere. 
(Syllabas  by  the  Court.) 

Sam  trmn  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Jndge. 

Action  by  S.  W.  Herren  and  another 
against  M.  Harralaon  and  others  for  injunc- 
tion, and  to  vacate  a  judgment  There  was 
a  Judgment  for  defendants,  and  plaintiffii 
bring  error.  Affirmed. 

The  tbllowlng  la  the  ofildal  report: 

S.  W.  Herren  and  T.  L.  Jolmson,  by  their 
petition,  alleged:  H.  Harralson  filed  two  suits 
against  them,  retnrnahle  to  tlie  April  term, 
1894,  of  a  magistrate's  court  for  the  1,026th 
dlstrif!t,  O.  M.  Fulton  county,  npon  two  prom- 
issory notes.  These  suits  were  finally  called 
on  June  11, 1804,  the  r^^ilar  caU  day  of  said 
court,  and  set  toe  trial  on  June  80,  1894.  at 
6  o'dock  p.  m.,  the  same  being  Satu;Jay. 


H.  W.  Gilbert,  the  attorney  for  M.  Harral- 
s<mL,  approached  W.  P  Andrews,  of  Bishop  & 
Andrews,  attorneys  for  petitioners,  and  said 
to  him  that  he  (QUbert)  did  not  wish  to  try 
the  cases  at  the  hour  appointed.  Andrews 
replied  that  he  was  willing  to  try  them  at 
any  time  during  the  following  week  they 
might  agree  upon,  and  that  he  was  willing  to 
try  them  on  the  following  Monday  or  Tues- 
day at  any  hour  they  might  agree  upon,  ex- 
pressly making  it  appear  ttiat  If  the  cases 
were  tried  during  said  term,  aftW  the  date 
from  which  they  had  been  continued,  they 
should  be  tried  upon  a  day  and  hour  to  be 
agreed  npon  by  said  attorneys  for  plaintiffs 
and  defendant.  On  July  8,  1804,  Gilbert, 
without  any  eoaaeat  upon  the  part  of  Ushop 
ft  Andrews,  In  the  absence  of  Andrews  or 
Bishop  &  Andrews,  proceeded  to  call  up  and 
try  the  cases,  and  obtained  Judgmotts  against 
petitioners  in  the  full  amount  sued  for,  all  of 
which  was  done  without  the  knowledge  or 
consCTt  of  petitioners  or  of  ttneSx  attonwys. 
FL  fas.  have  been  issued  npon  these  Judg- 
ments. PetltioneiB  prayed  that  these  Judg- 
ments be  set  aside,  and  the  cases  re-establish- 
ed up<m  the  docket  of  the  maglstoate*s  court, 
and  the  magistrate  restrained  from  causing 
or  allowing  the  fl.  fas.  to  be  levied,  and  for 
general  reUef.  By  amendment.  It  was  al- 
leged that  petitioners  had  a  good  and  valid 
defense  to  the  notes  sued  ujnn,  and  would 
appear  reference  to  the  copy  of  plea  at- 
tached filed  In  one  of  the  eases.  Thta  i^ea 
was  a  plea  of  Herren  alone.  Harralson  an- 
swered: When  Gilbert  called  at  the  office  of 
Bishop  ft  Andrews,  as  alleged  In  the  petition, 
Andrews  said  he  did  not  want  to  try  the 
eases  on  Saturday,  and  Gilbert  said  he  was 
willing  for  them  to  be  canted  forward  on  tiie 
calendar  until  the  next  week,  as  that  was 
what  he  had  called  to  sea  about  Andrews 
said  he  wished  to  try  tliem  on  Monday  or 
Tuesday,  as  he  would  leave  tiie  Wednes- 
day, and  that  the  hour  was  Immaterial  with 
him,  80  that  It  was  In  the  afternoon  after 
the  adjournment  of  the  dty  court;  thereby 
agreeing  to  tir  than  at  any  hour  Gilbert 
might  designate  on  elthor  of  said  afternoons. 
Gilbert  had  the  suits  carried  forward  on  the 
calendar  to  Tuesday  aftemocHi,  July  3d,  at 
2:30  p.  m.,  as  requested.  On  Jul^  2d  he  called 
at  the  office  of  Bishop  ft  Andrews,  who  were 
out,  and  left  a  card  on  Andrews^  desk,  con- 
taining a  statement  of  the  case  and  the  hour 
of  triaL  On  July  3d,  Gilbert  again  called  at 
their  office,  and  notified  Bishop  personally 
that  the  suite  would  be  c^ied  for  trial  that 
afternoon,  at  2:30  ^  m.  Bishop  stated  they 
would  not  try  the  cases  that  afternoon.  Gil- 
bert then  told  him.  If  they  did  not  try  the 
cases  or  make  a  legal  showing  for  continu- 
ance, he  (Gilbert)  would  take  Judgment  The 
hearing  for  Injunction  was  on  the  petition 
and  answer,  and  on  afl&davlt  of  Andrews  ft 
Bishop.  The  affidavit  of  Andrews  was.  In 
brief,  that  in  the  cmversation  between  him 
and  Gilbert  he  expressly  reserved  the  right 
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to  agree  to  the  day  and  hour  upon  wbich 
tlie  cases  should  be  tried;  that  Gilbert  did 
not  consult  with  blm  or  bare  any  agreement 
with  him  as  to  when  the  cases  should  be  call- 
ed up  and  tried,  bat  on  July  3, 1894,  In  the  ab- 
sence of  Bishop  &  Andrews,  and  without 
the  knowledge  and  consent  of  d^mnent,  call- 
ed up  the  cases,  tried  them,  and  obtained 
Judgment;  that  he  la  Informed  and  believes 
that  neither  plaintiff  nor  his  attorney  Inform- 
ed defendants  or  their  attorneys,  or  either 
of  them,  of  the  date  when  the  cases  were  to 
be  called  and  tried;  and  that-nelther  defend- 
ants nor  their  attorneys  consented  to  the  call 
or  the  trial  of  the  cases  at  the  time  they 
were  so  called  and  tried;  and  that  if  any  card 
of  notification  was  left  upon  hla  desk,  or  any- 
where else,  to  the  effect  that  the  cases  had 
been  or  would  be  set  down  for  trial,  he  never 
saw  or  heard  of  It;  and  that  said  case  was 
his  case  exclusively.  The  affidavit  of  Bishop 
was  to  the  efitect  that  he  was  not  consulted 
about  the  setting,  calling,  and  trying  of  the 
cases,  and  made  no  agreement  or  consent 
that  they  should  be  so  set,  called,  and  tried 
on  July  3,  1894.  The  'Judge  below  passed 
an  order  "that  the  Injunction  be,  and  the 
same  la,  denied,  and  the  restraining  order  re- 
moved." Petitioners  excepted  to  this  order. 
Tb^  also  excepted  to  the  refusal  of  the  court 
to  Mt  aside  the  Judgments,  and  reinstate  the 
cases  upon  the  docket  of  the  magistrate;  also 
to  the  holding  of  the  court  that  he  did  not 
have  the  authority  to  set  aside  a  Judgment 
rendered  by  the  magistrate,  and  refusing  so 
to  do  in  this  case.  In  a  note  to  the  bill  of 
exceptions,  the  Judge  states  that  he  held  that, 
upon  the  hearing  of  an  application  for  in- 
junction against  a  JosUce's  court  Judgment, 
he  neither  could,  nor,  <m  the  showing  made, 
would,  grant  a  prayer  In  the  petition  to  set 
•side-  Bald  Judgment,  and  order  the  case  rein- 
stated on  the  docket  of  the  magistrate. 

BlBtaop,  Andrews  &  HUl,  for  plalntUh  In 
error.  H.  W.  Gilbert  and  Longlno  Jk  Oo- 
llghtly,  for  defendants  in  error. 

PER  CURIAM.   Jndgmeat  affirmed. 


(«  a  0.  m) 

DRAEB  T.  STBADMAN  et  aL 

(Supreme  Court  of  Soath  Carolina.    Mardi  28, 
1896.) 

IiraoLTKKOT  —  Prbfbrbxgi  bt  Hortoaob  —  Bt 
CONPBBSIONS  or  JCDOXSKT  —  Validitt  —  Evi- 
DBHOB— JUDaMBNT— VaoatiOK— ErbSB  MOT  AP- 
FABBHT  OF  RBOORU. 

1.  The  objection  that  the  eonrt  erred  in  re- 
fnning  to  atrike  evidence  cannot  be  snatained, 
where  the  record  fails  to  show  any  ruling,  and 
it  appears  therefrom  that  the  evidence  was  not 
considered. 

2.  In  an  action  to  avoid  mortgages  as  in 
fraud  of  creditors,  testimony  of  the  mortgagor 
as  to  negotiations  between  himself  and  the 
mortgagee,  prim  to  or  at  the  time  of  the  execu- 
tion of  ue  mortgage,  is  competent  to  show 
fraud. 

3.  Whether  a  mortgage  given  by  an  Insol- 
vent to  a  creditor  was  intended  as  a  secority  or 
a  preference  la  a  question  of  fact. 


4.  A  finding  that  confessions  of  jndgment 
were  not  frandulent  as  to  creditors  was  war- 
ranted by  evidence  showing  dearly  that  they 
were  taken  in  the  ordinary  courae  of  business, 
withont  any  intent  that  they  should  operate  as 
a  preferential  asslgnmait,  or  to  hinder  and  de- 
lay creditors. 

5.  The  vacation  of  a  judgment  for  want  of 
jnrlBdiction  not  shown  by  me  record  must  be  ob- 
tained by  motion  in  the  case  in  which  the  judg- 
ment was  rendered. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  Ernest  Gary,  Judge. 

Action  by  Charles  M.  Drake,  for  himself 
and  other  creditors,  against  J.  £.  Steadman 
and  others,  to  avoid  several  mortgages  and 
confessions  of  Judgment  of  defendant  Stead- 
man  as  in  fraud  of  creditors.  From  a  Judg- 
ment declaring  the  mortgages  void,  and  Judg- 
ments confessed  valid,  the  several  parties 
adversely  interested  appeaL  AJUrmed. 

The  ff^owlng  was  the  decree  of  the  lower 
court: 

"The  complaint  In  this  action  seeks  to  set 
aside  a  cliattel  mortgage  executed  by  the  de- 
fendant J.  K.  Steadman  to  the  defendants 
McGahan,  Brown  &  Evans,  a  mercantile  firm 
doing  bnslness  in  the  cl^  of  Charleston,  on 
the  20tb  day  of  February,  1894;  also,  a  mort- 
gage of  the  real  estate  of  the  said  Steadman, 
executed  to  the.  said  McQahau,  Brown  & 
Evans  at  the  same  time.  It  also  seeks  to 
set  aside  various  confessions  of  Judgment,  de- 
scribed In  the  complaint,  made  by  the  aald 
J.  E.  Steadman  to  Tarlona  creditors,  upon 
the  ground  that  the  same  are  void  under  the 
statute  of  Elizabeth,  and  upon  the  additional 
ground  that  the  two  mortgaged  and  the  con- 
fessions of  Judgments  to  Marshall,  Wescoat 
&  Co.,  C.  Wulbem  &  Ga,  Johnson,  Crews  & 
Co.,  S.  R.  Marshall  &  Co.,  and  the  Imperial 
Fertilizer  Company  were  one  and  the  same 
transaction,  and  were  void  imder  the  aseign- 
ment  of  law.  See  section  2146  of  Revised 
Statutes.  In  other  words,  it  Is  contended, 
by  plalntlfTs,  though  the  instruments  are  in 
form  a  chattel  mortgage,  a  mortgage  of  real 
estate,  and  the  confessions  of  Judgment,  yet 
they  were  Intended  as  an  assignment  with 
preference.  After  the  issues  were  framed  by 
the  proceedings.  It  was  referred  .to  the  mas- 
ter of  Barnwell  county  to  take  the  testimony 
and  report  the  same  to  the  court  The  maa- 
ter  baa  reported  the  testimony,  and  the  cause 
was  heard  by  me  on  the  testimony  reported 
by  the  master,  together  with  other  testimony 
taken  by  consent  of  counsel,  and  the  plead- 
ings in  the  case.  It  should  be  remembered 
tbat  the  confessions  of  Judgment  alluded  to 
are  subsequent  In  date  to  the  two  mortgages 
above  mentiouRd.  All  the  cases  bearing  upon 
this  subject  In  this  state  have  been  collat- 
ed and  carefully  considered  by  Mr.  Justice 
Mclver  in  the  recent  case  of  Porter  r.  Strlck* 
er  (3.  C.)  21  S.  E.  635.  In  thia  ose  the  oonrt 
says:  'From  this  review  of  the  cases  upon  the 
subject  in  this  state,  the  following  proiMsl- 
tiona  applicable  to  the  case  under  considera- 
tion are  cleariy  dedudble:  (1)  That  an  inaol- 
Tmt  debtor  may.  by  a  bona  fide  mortgage. 


Digitized  by  Google 


a  a) 


DBAKG  o.  STEADMAN. 


459 


* 

whlcb  la  Intended  merely  ob  a  security  for  a 
Just  debt,  prefer  one  of  his  credltora.  (2)  That 
If  the  mortgage  Is  really  assigned  to  oper- 
ate, not  as  a  aecnrity  merely,  bat  as  a  means 
of  transferring  the  debtor's  property  to  the 
favored  creditor,  in  preference  to  the  other 
creditors,  then  it  is  void  under  the  assign- 
ment law.  (3)  That  the  qneatioii  as  to  what 
was  the  intention  Is  a  question  of  fact.' 
Testing  this  case  by  the  above  propositions  ot 
law,  I  am  of  the  opinion,  and  I  so  find  as  a 
fact,  tliat  the  two  mortgages  executed  to 
Messrs.  McGahan,  Brown  &  Brans  were  in- 
tended more  than  as  a  security  to  secure 
them  the  amount  of  their  dalm,  but  that 
the  same  were  Intended  as  a  means  to  avoid 
the  assignment  act  of  this  state,  and  were'an 
undue  preference  over  the  other  creditors; 
and,  conseqnently,  I  bold  the  same  to  be  null 
and  void.  With  reference  to  the  judgments, 
which  are  assailed  upon  the  same  ground,  I 
fail  to  find  .one  fact  or  drcnmstance,  in  the 
eottdnet  ot  the  parties  to  the  same,  that 
would  warrant  me  in  concluding  that  th^ 
were  made  for  any  such  purpose^  On  the 
contrary,  their  claims  seem  to  have  been  past 
due;  and  were  bona  flde'outatanding  obliga- 
tions against  the  defendant  J.  B.  Steadmau. 
They  had  a  le^  right,  either  to  the  payment 
of  the  amount  due  them,  or  to  recover  a 
Judgment  on  proper  proceedings.  So  the  act 
of  the  said  Steadman  In  making  the  confes- 
sions gave  them  no  greater  right  than  the 
taw  would  give  them.  Besides,  as  stated 
above,  the  Judgments  were  confessed  at  a 
time  subsequent  to  the  execution  of  the  mort- 
gages. It  is  therefore  ordered,  as  to  said 
Judgments,  the  complaint  be  dismissed,  with- 
out prejudice  to  any  attack  upon  their  valldi- 
tj.  In  a  direct  proceeding  for  that  purpose, 
on  the  ground  of  any  defect  or  any  Irregulari- 
ty in  form  that  may  appear  in  the  same.  It 
appearing,  from  the  records  in  the  cause,  that 
a  receiver  has  been  heretofore  appointed  of 
the  prc^erty,  real  and  personal,  etc.,  of  the  de- 
fendant J.  B.  Steadman,  and  as  I  am  una- 
ble  to  ascertain  from  the  records  before  me 
what  is  the  exact  status  of  said  estate,  I 
have  thought  It  advisable  not  to  undertake 
to  give  any  directions  In  this  decree;  but  to 
leave  the  same  operi,  In  order  that  all  parties 
Interested  may  apply  hereafter  for  such  or^ 
der  as  will  enable  said  receiver  to  disburse 
whatever  funds  he  may  have  In  his  hands,  in 
accordance  with  the  terms  of  the  same." 

The  defendants  McGahan,  Brown  &  Bvana 
enbmltted  the  following  exceptions  to  the  de- 
cree: 

"0)  Because  Us  boaor,  Judge  Oary,  ored 
in  bt^ng  that  the  mortgages  executed  by 
the  defoidant  Steadman  to  McGahan,  Brown 
A  Bvans  were  Intended  *more  than  as  a  se- 
curity to  secnre  them  the  amount  of  tlwlr 
(daim,  but  that  the  same  were  intended  as  a 
means  to  avoid  the  assignment  act  of  this 
state,  and  were  an  undue  preference  over  the 
otti«  creditors,'  and  therefore  null  and  void, 
as  tboe  was  absolutely  so  testim<my  to  auft- 


tain  such  finding.  (2)  That  said  finding  was 
contrary  to  the  overwhelming  weight  of  the 
testimony  in  the  cause,  as  the  evidence  shows 
conclusively  that  the  said  Steadman  executed 
the  said  mortgage  to  the  said  McGahan, 
Brown  &  Bvans,  and  the  same  were  accepted 
by  the  said  McGahan,  Brown  &  Bvans,  In 
good  faith,  for  the  purpose  of  enabling  the 
said  J.  SL  Steadman  to  continue  his  business 
by  the  advancement  ot  money  and  supplies, 
as  provided  for  in  the  said  mortgages,  and 
under  said  mortgages  large  advances  were 
actually  made  by  the  said  McGahan,  Brown 
&  Bvans  to  the  said  J.  B.  Steadman.  @) 
That  his  honor  should  have  held,  from  the 
overwhelming  weight  of  the  evidence  In  the 
cose,  that  the  true  Intention  of  the  said  Mc- 
Gahan, Brown  &  Braaa  was  to  promote  the 
business  of  the  said  J.  B.  Steadman  and  all 
of  his  creditors,  and  not  for  the  purpose  of 
assisting  the  said  J.  B.  Steadman  in  avoiding 
the  assignment  act,  as  held  by  his  honor. 
(4)  Tliat,  under  the  law  In  this  state,  a  cred- 
itor has  Ibe  light  to  be  secured  by  his  debtor 
for  past  advances,  as  well  as  for  future  ad- 
vances to  be  made  upon  the  strength  ot  the 
security;  and  his  honor  committed  error  in 
not  sustaining  the  mortgages  given  In  tbis 
case,  under  the  law,  where  the  evidence  in 
the  case  shows,  without  contradlcticm,  tbat, 
at  the  time  the  said  mortgages  were  given, 
the  said  Steadman  was  largely  Indebted  to 
the  said  McGahan,  Brown  &  Bvans,  and  Oat 
said  mortgages  were  s^ven  to  secure  said 
Indebtedness  and  fntore  advances,  which  said 
future  advances  were  made  upon  the  strength 
of  the  same  in  a  very  la^  sum.  (6)  That 
bis  honor  committed  error  In  setting  aride  the 
mortgages,  and  tiiereby  dqnlvlng  the  said 
McOahan,  Brown  &  Bvans  of  their  security 
for  the  advances  bona  fide  made  to  tbe  said 
J.  B.  Steadman  upon  the  stiengtb  of  Oie  same. 
<6)  Because  his  honor  has  telled  to  note  any 
finding  of  fact  as  to  the  amount  which  tbe 
testimony  shows  was  actually  advanced  upon 
the  strength  of  the  said  secnrltles,  <x  of  the 
amount  that  ms  doe  by  the  said  J.  B.  Stead- 
man to  the  said  McGahan,  Brown  ft  Bvans 
at  the  time  tbe  mortgages  were  execnted- 
CO  That  his  honor,  having  found,  as  matter 
ai  fact,  that  the  confessions  of  judgment  in 
this  case  were  bona  fide  made  by  the  defend-, 
ant  Steadman,  and  not  as  a  part  of  a  sdteme 
with  the  defendanto  McGahan,  Brown  & 
Etvans  to  aid  the  defendant  Steadman  in 
avoiding  the  assignment  act,  should  have  also 
found,  as  mattv  of  f&ct,  from  the  weight  of 
the  evidence,  that  tbe  mortgages  were  like- 
wise bona  fide,  and  Intended  merely  as  se- 
curity for  a  debt  already  conttacted,  and  for 
future  advances  to  be  made.  (8)  That  the 
minds  of  both  the  mortgagw  and  the  mort- 
gagee must  meet  In  common  intent  to  com- 
mit an  unlawful  act,  before  a  transaction  can 
be  held  to  be  void,  and  thm  is  actually  no 
evidoice  in  this  cause  to  show  any  such  In* 
tent  upon  the  part  of  the  said  BfcOahan, 
Brown  &  Bvans;  but,  on  the  contraty,  the 
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evidence  plainly  stiowa  that  they  acted  In 
sood  faith  throughout,  and  his  honor  commit- 
ted error  In  not  having  so  held,  (fi)  Tbat  the 
evidence  plainly  shows  that  there  was  no  !&• 
tentlon  upon  the  part  of  the  mortgagor  or  the 
mortgagee  to  transfer  the  legal  title  to  the 
property  covered  by  the  mortgages,  which 
would  necessarily  have  to  appear  in  aald  evi- 
dence to  render  the  mortgages  void  under  the 
assignment  act.  (10)  Tbat  his  hcmor  commit- 
ted error  in  not  having  ruled  out  the  testi- 
mony of  the  defendant  J.  E.  Steadman,  taken 
before  B.  T.  Rice,  special  referee,  under  an 
order  of  his  hfflior,  Judge  J.  J.  Morton,  opon 
this  defendant's  exceptions,  for  the  following 
reasons:  First  Because  the  order  of  the  said 
Judge  was  granted  upon  an  ex  parte  appli- 
cation, without  the  knowledge  of  these  de- 
fendants, and  the  said  testimony  was  taken 
without  the  knowledge  or  consent  of  these 
defendants.  Second.  Because  the  testimony 
of  a  mortgagor  against  his  mortgage  is  not 
admissible,  unless  a  prima  facie  case  of  fraud 
haa  first  been  made  out  <11)  That  his  honor 
committed  error  in  not  having  ruled  out,  as 
Incompetent,  the  eridmce  of  the  said  J.  B. 
Steadman  relating  to  these  mortgages,  taken 
before  the  master,  inasmuch  as  a  prima  fade 
case  of  fraud  had  not  been  made  out  against 
said  mwtgages.  and  hence  the  evidence  of  the 
mortgagor  against  the  mortgages  was  inad- 
missible. (12)  Becaiue  his  honor,  Judge  Nor^ 
ton,  had  no  authority  to  appoint  a  special 
referee  to  take  testimony  in  this  cause,  when 
thae  Is  a  mastor  In  ttils  county  qualified  to 
take  the  same." 

The  plaintiff,  Ohailes  U.  Drake,  and  the 
defendants  M^diers  &  Co.  and  BoUman  Bros. 
Ca  excepted  to  the  Jn^ment  on  the  following 
grounds: 

"Because  the  fdrenlt  Jndge  erred  (1)  In  dls- 
nilmring  the  complaint  as  to  the  Judgments  by 
confession  soni^t  to  be  set  aside  as  fraudu- 
lent; (2)  in  finding  that  said  Judgments  were 
not  in  tact  fraudulently  intended  to  assign 
the  property  of  J.  B.  Steadman  to  the  cred- 
itors to  whom  they  were  confessed,  as  undue 
preferences  to  tbem;  (3>  in  adjud^ng  ttiat 
said  Judgments  were  not  fraudulent  In  law, 
and,  as  such,  illegal  assignments,  and  re- 
fusing to  sirt  them  aalde  as  y<Mi  (4)  In  not 
adjudging  that  said  Judgments  were  in  fiact 
fraudulently  Intended  to  hinder,  delay,  and 
dtf^at  this  plaintiff  and  other  creditors  of  J. 
B.  Steadman;  QI)  in  not  adjudging  Oiat  said 
Judgmoita  were  fraudulent  in  law,  because 
so  confessed  with  the  purpose  to  hinder,  de- 
lay, and  defeat  the  other  creditors  ct  3.  VL 
S^idman,  and  setting  them  aside;  ^  in  not 
adjudging  that  said  Judgments  were  void  In 
law,  and  setting  them  aside,  because  they 
were  confessed  and  entered  In  the  court  of 
common  pleas  tor  Orangeburg  county,  which 
did  net  have  Jurisdiction  thereof." 

The  idalntifl  and  Melchras  &  Ga  and  BoU- 
man BrosL  Con  defendants,  gave  notice^  tbat 
they  would,  1^Kln  the  hearing  of  this  cause 
before  the  supreme  court,  move  said  court 


to  sustain  the  decree  filed  by  Tudge  Emeet 
Oaiy,  setting  aside  the  mortgages  of  the  de- 
fendants McGaban,  Brown  &  Evans,  on  a 
ground  other  than  that  upon  which  he  based 
said  decree,  to  wtt:  That  said  mortgages 
were  fraudulently  intended  to  hinder,  delay, 
and  defeat  the  plaintiff  and  the  defendants 
M^chers  &  Go.  and  BoUman  Bros.  Co.,  and 
other  creditors  (tf  J.  B.  Steadman,  and  for 
that  reason  are  null  and  void  to  law,  and 
should  be  set  aside. 

The  exceptions  of  the  Read  FertUlxer  Com- 
pany were  as  follows; 

"(1)  That  his  honor  erred,  as  It  is  re- 
spectfully submitted,  In  not  finding  that  the 
mortgages  of  J.  B.  Steadman  to  McGahan, 
Brown  &  Evans  were  void  under  the  stat- 
ute of  Elizabeth,  as  well  as  under  the  assign- 
ment law;  and  upon  the  hearing  of  tfan  ap- 
peal these  defendants  will  urge  this  ground 
In  addition  to  the  grounds  taken  by  his  hon- 
or to  support  of  his  decree  on  this  branch  of 
the  case.  (2)  That  his  honor,  the  presiding 
Judge,  erred,  as  it  is  respectfully  submitted. 
In  not  holding  tliat  tlie  confessions  of  Judg- 
ment \jy  the  defendant  J.  B.  Steadman,  to 
flivor  of  sundry  parties,  were,  together  with 
the  mortgages  to  McGahan,  Brown  &  Bv- 
ans,  an  one  transactlott,  or  parts  of  the  same 
transaction,  or  an  unbroken  series  f>f  trans- 
actions, designed  and  Intended  to  hinder,  de- 
lay, and  defeat  the  Just  rlghtt  oC  this  de- 
fendant and  other  creditors  of  the  said  J.  B.  ' 
Steadman.  ^  That  his  honor,  ibe  presid- 
ing Judge,  erred,  as  it  is  respectfully  submit- 
ted, In  not  holding  that  the  said  confessions 
of  Judgment  were  not  bona  fide,  but,  irre- 
spective of  the  said  mortgage,  were  designed 
and  totended  to  hinder,  d^y.  and  defeat 
the  Jtist  rigbte  of  this  defradant  and  othor 
creditors  of  the  said  J.  B.  Steadman.  (4) 
That  his  honor,  the  presiding  Judge,  erred, 
as  It  Is  respectfully  submitted.  In  not  hold- 
ing that  the  confessions  of  Judgment  wen 
Intended  by  the  said  J.  B.  Steadman.  not  to 
secure  the  debte  ot  the  platotiff  to  said  con- 
fessions of  Judgment,  but  to  Indirectly  trans- 
fer to  them  his  proper^  to  the  exiduslon  of 
this  defendant  and  other  credltMS,  be,  the 
said  J.  B.  Steadman,  being  Insolvent  at  Uw 
time.  (6)  Tbat  his  honor,  the  presiding 
Judge,  erred,  as  it  la  respectfully  submitted, 
in  holding  that  the  act  of  the  said  Stead- 
man in  making  the  confessions  gave  them 
(the  plaintiffs  to  the  Judgments]  no  greater 
rU^t  thui  the  law  would  give  them,'  and 
should  have  held  that  the  said  Steadman 
was  insolvent;  that  the  amouuto  embraced 
to  said  confessions  a«rgregato  more  than  the 
properly  of  said  Steadman  Is  worth;  that  his 
avowed  purpose  was  to  hold  off  his  cred- 
itors from  suing  him.  or  to  defeat  their 
righto  in  the  event  of  their  suing  him;  and 
that  the  method  adopted  by  him  was  to  con< 
fess  Judgment  to  the  nousulnv  creditors  for 
mora  than  sufficient  to  oorer  all  of  Us  prop- 
er^ in  advance  of  the  time  when  the  suing 
creditors  could  get  Judgment  at  a  regular 

Digitized  by  Google 


8.  C.) 


DRAKE  e.  8TEADMAK. 


461 


term  of  the  court,  and  tbns  practically  to 
transfer  all  of  his  property  to  the  preferred 
creditors,  to  the  exclusion  of  this  defendant 
and  other  creditors, — who  were  seeblDg  the 
rights  the  law  would  give  them,— which  la 
contrary  to  the  spirit  of  the  assignment  law; 
and  therefore  the  said  confessions  of  Judg- 
ments are  Illegal,  null,  and  void.  (6)  That 
bis  bonor,  the  presiding  Judge,  erred,  as  It 
te  respectfoUy  submitted,  in  not  holding  that 
the  eald  confessions  of  Judgments  are  in- 
valid for  the  reason  that  they  were  not  en- 
tered In  tb^  pn^r  eoapty.** 

Charles  Carroll  Simms,  ftir  aiK>eU&nt8  Me- 
Uahan.  Brown  &  Etoos.  Xtobt  Aldrleta,  for 
appellant  Bead  Fertiliser  Co.  8.  O.  May- 
Held,  for  ap[>ellant8  Melehera  &  Go.,  Bollman 
33nm.  Co.,  and  others.  Ablol  Lathrop  and- 
Geo.  U.  Trokhobn,  for  reqioDdents. 

MdVBR,  0.  J.  The  plaintiff  bronght  this 
action,  in  bebaU  of  himself  and  all  other 
creditors  of  the  defendant  J.  B.  Steadman 
wbo  shall  elect  in  dne  time  to  come  into  this 
action  and  contribute  to  the  expense  there- 
of. fOr  tbe  purpose  of  setting  aside  certain 
mortpues  executed  by  the  said  Steadman 
to  certain  of  his  creditors,  and  also  for  the 
purpose  of  setting  aside  certain  Judgments 
confessed  by  said  Steadman  to  others  of  his 
creditors.  For  conrenlence,  the  creditors  of 
Steadman  may  be  divided  Into  three  classes, 
and  will  be  designated  In  this  opinion  as  fol- 
lows: (1)  Oredltom  holding  mortgages  on 
the  property  of  Steadman;  (2)  creditors  hold- 
ing Judgments  confessed  Bteodman;  (8f 
ontng  -creditors,  who  have  obtained  Judg- 
ments against  St^man  In  ordinary  pro- 
ceedings at  law.  The  plaintiff  and  cwtain 
of  the  defendants  who,  by  tbeir  answers, 
practically  unite  with  the  plaintiff  In  seek* 
ing  the  relief  demanded  In  the  complaint, 
belong  to  the  third  class;  the  defendants 
Marshall,  Wescoat  &  Oo^  0.  Wnlbem  ft  Co., 
Johnson,  Crews  &  Co.,  8.  B.  Marshall  &  Co., 
and  the  Imperial  Fertiliser  Company  betong 
to  tbe  second  class;  and  the  defendants  Mc- 
Gohan,  Brown  &.  Bvans  belong  to  the  first 
class.  These  last-named  creditors  hold  two 
mortgages,  both  executed  on  the  20tb  of  F^ 
niory,  1804,  to  secure  a  note  payable  on  the 
15th  of  Novembtf,  18M,  and  also  such  ad- 
vances as  may  be  made  during  tint  year, 
by  the  mcotgagees  to  the  mortgagor,  to  an 
amovnt  not  exceeding  the  sum  of  95,000, 
wliich  were  likewise  payable  on  tbe  15tb  of 
November,  1804^  One  ot  tbese  mortgages 
covers  all  of  the  real  estate  of  said  Stead- 
man situate  In  the  several  counties  of  Bam- 
well,  Orangeburg,  Aiken,  and  Lexington. 
The  other  was  a  cbattd  mortgage,  covering; 
all  of  the  personal  pn^)erty  of  said  Stead- 
man. Both  of  tbese  mortgages  an  In  the 
usual  form  of  such  lustrum  enta.  except  that 
in  the  real-estate  mortgage  the  mortgagees 
are  invested  with  powers  to  sell  the  mort- 
gaged premises  upon  breach  of  the  condi- 
tion of  the  mortgo^  and  that  the  chattel 


mortgage  contains  tbe  following  provision: 
"And  it  Is  farther  understood  and  agreed, 
by  and  between  tbe  said  parties,  that,  In  the 
event  of  any  salts  brought  against  the  said 
J.  Steadman,  or  any  Judgments  recovered 
against  him,  and  any  effort  being  made  to 
levy  thereunder  upon  any  of  the  personal 
proper^  herein  covered  by  this  mortgage, 
that  then  and  In  such  case  the  mortgage 
shall  Immediately  mature  and  become  en- 
forceable, in  the  same  manner  as  Is  provid- 
ed herein  upon  the  breach  of  any  of  the 
other  conditions  of  this  mortgage."  These 
mortgages  are  assailed  by  the  plaintiff,  in 
his  complaint,  upon  two  grounds:  (1)  Be- 
cause th^  practically  amounted  to  an  as- 
■slgnmeoit  with  undue  preferences;  (2)  be- 
cause they  were  executed  with  Intent  to  hin- 
der, delay,  and  defeat  the  other  creditors  of 
Steadman,  and  are  therefore  void  under  the 
statute  of  Elizabeth.  The  Judgments  by 
confession  are  assailed  upon  the  same 
grounds,  and  also  upon  the  further  ground 
that  such  judgments  were  originally  entered 
In  the  county  of  Orangeburg,  where  neither 
the  said  Steadman  nor  the  plaintiffs  in  said 
confessions  are  or  were  there  entered.  Tbe 
case  was  heard  by  his  honor.  Judge  Ernest 
Oary,  who  rendered  hla  decree  holding  that 
the  mortgages  were  Intended  as  something 
more  than  a  securi^  for  tbe  debts  which 
they  purported  to  secure,  but  were  Intended 
as  a  mode  of  avoiding  tbe'proTislons  of  the 
assignment  law,  and  secured  to  the  mort- 
gagees an  imdue  preference  over  tbe  other 
creditors  of  Steadman,  and  were  therefore 
null  and  void.  As  to  tbe  confessions  of  judg- 
ment be  held  that  they  could  not  be  assailed 
upon  any  such  ground,  and  be  therefore  ren- 
dered Judgment  that  the  complaint  be  dis- 
missed, as  to  the  confessions  of  Judgment, 
without  prejudice  to  any  attack  upcm  their 
validity,  *'ln  a  direct  proceeding  for  that  pur- 
pose, on  tbe  ground  of  any  defect  m  uiy 
irregolarity  In  form  that  may  appear  In  the 
same.**  From  this  Judgment  the  defendants 
McGahan.  Brown  &  Evans  appeal,  alleging 
error  in  so  much  of  the  judgment  as  declares 
the  mortgages  null  and  void,  on  tbe  various 
grounds  set  out  In  tbe  exceptions  filed  by 
those  defendants;  and  tbe  plaintiff,  together 
wltb  those  of  the  defendants  who  are  acting 
with  tbe  plaintiff,  also  aiveala,  alleging  error 
in  so  much  of  the  Judgment  as  dismisses  tbe 
complaint  as  against  the  confessions  of 
Judgment,  upon  the  several  grounds  set  forth 
In  the  exceptions  filed  by  the  plaintiff  and 
the  defendants  Melchers  &  Go.  and  Bollman 
Bros.  Co.,  as  well  as  by  the  defendant  the 
Read  Fertilizer  Company.  Tbe  decree  of  the 
circuit  Judge,  together  wltb  all  Of  the  ex- 
ceptions above  ref^red  to,  should  be  incoi- 
po rated  in  tbe  report  of  this  case. 

Instead  of  taking  up  these  exceptions  seria- 
tim, several  of  which  make  the  same  points, 
we  propwe  to  omslder  tbe  several  questions 
which  we  understand  to  be  made  hy  these 
exceptions.   In  uttural  order,  we  win  first 
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take  np  exceptions  10  and  11  filed  by  Mc- 
Gahan,  Brown  &  Evans.  These  exceptions 
Impute  error  to  the  circuit  judgre  In  not  ruling 
ont  the  testimony  of  Steadman  taken  before 
B.  T.  Rice,  Esq.,  as  special  referee,  uqder 
an  order  made  by  his  honor.  Judge  Norton, 
la  supplementary  proceedings  to  an  execu- 
tion Issued  on  the  judgment  obtained  by  the 
plaintiff  against  said  Steadman.  The  circuit 
judge  does  not  seem  to  have  made  any  ruling 
upon  this  point;  but  we  think  It  Is  obvious 
that  he  did  not  consider  any  such  testimony, 
for  he  says,  in  his  decree:  "After  the  Issues 
were  framed  by  the  proceedings  It  was  re- 
ferred to  the  master  of  Barnwell  county  to 
take  the  testimony  and  report  the  same  to 
the  court.  The  master  has  reported  the  testl- ' 
mony,  and  the  cause  was  heard  by  me  on  the 
tesHnumy  reported  by  the  master,  together 
with  other  testimony  taken  by  consent  of 
counsel,  'and  the  pleadings  in.  the  case" 
(Italics  ours),— and  there  Is  no  reference  la 
the  decree  to  any  testimony  taken  by  the 
referee  in  the  supplementary  proceedings. 
Error  Is  also  alleged  in  not  ruling  out  the 
testimony  of  Steadman  "relating  to  these 
mortgages,  taken  before  the  master,  inas- 
much as  a  prima  facie  case  of  fraud  had  not 
been  made  out  against  said  mor^;ages." 
Here,  again,  we  find  no  specific  ruling  by 
the  drcuit  Judge  as  to  this  point  The  ques- 
tion whether  such  preliminary  proof  had 
been  made  was  for  the  circuit  judge  to  de- 
termine. Furthermore,  we  are  not  prepared 
to  bold  that  the  testimony  of  Steadman  as 
to  what  occurred  or  passed  between  himself 
and  the  mortgagees,  tn  the  negotiations  prior 
to  or  at  the  time  of  the  execution  of  the 
mort^tgea,  was  Incompetent;  and  there  is 
nothing  to  show  that  the  clrcnlt  Judge  con- 
sidered any  testimony  of  Steadman  as  to 
what  occurred  afterwards.  These  excep- 
tions cannot,  therefore,  be  sustained.  Under 
this  view,  it  follows  that  the  point  presented 
by  the  twelfth  exception  of  these  appellants 
becomes  immaterlaL 

The  main  point  presented  by  these  appel- 
lants is  that  the  circuit  Judge  erred  In  hold- 
ing that  these  mortgages  were  intended,  not , 
as  securities  for  a  oona  fide  debt,  but  as  an 
assignment  in  effect,  of  all  the  property  of 
the  mortgagor,  securing  an  tmdue  preference. 
The  law  upon  this  subject  has  been  so  re- 
cently reviewed  and  settled  in  the  case  of 
Porter  v.  Strieker  (S.  a)  21  S.  &.  635,  as  to 
supersede  tlw  necessity  for  any  extended 
observations  here.  It  is  there  settled  that 
in  a  case  like  the  present,  the  question  is 
one  of  intention;  and  that  is  a  question  of 
fact  Here  the  circuit  Judge  has  found  dis- 
tinctly that  these  mortgages  were  Intended 
as  something  more  than  a  mere  security  for 
the  payment  of  debt,  and  were  in  fact  intend- 
ed as  an  assignment  with  undue  preference 
in  favor  of  the  mortgagees.  The  burden  Is 
on  those  who  assail  this  finding  of  fact  to 
show  error  therein.  So  that  the  practical 
lnquit7  la  whether  they  have  sociveded  In 


doing  BO.  It  must  be  remembered  that  this 
finding  does  not  necessarily  involve  any  im- 
putation of  moral  iraud  or  intentional  wrong- 
doing. Lamar  v.  Pool,  26  8.  C,  at  page  447, 
2  S.  E,  322.  But  the  question  is  whether  the 
parties  intended  to  do  that  which  the  statute 
forbids.  A  careful  examination  of  the  vo- 
luminous testimony  fails  to  satisfy  us  that 
the  circuit  Judge  erred  in  his  finding  of  fact, 
and  therefore  his  finding  must  be  affirmed. 
Under  this  view,  It  becomes  unnecessary 
to  consider  the  further  question,  made  by  the 
notice,  filed  by  soi^e-of  the  parties,  of  an 
Intention  to  urge  that  the  conclusion  reached 
by  the  circuit  Judge  should  be  sustained  upon 
the  further  ground  that  these  mortgages 
were  made  with  an  Intent  to  hinder,  delay, 
and  defeat  the  other  creditors. 

Our  next  Inquiry  is  whether  the  plaintiff, 
and  those  of  the  defendants  who  are  acting 
In  concert  with  the  plaintiff,  tiave  succeeded 
In  showing  that  the  circuit  judge  erred  In  sus- 
taining the  confession  of  Judgment  In  this, 
also,  we  fully  concur  In  the  views  of  the  cir- 
cuit Judge.  We  have  been  unable  to  find,  In 
the  great  mass  of  testimony  presented  In  the 
case,  any  evidence  even  tending  to  'show 
that  these  confesslMiB  of  Judgment  were  tak- 
en with  any  view  whatever  tliat  they  should 
operate,  practically,  as  an  assignment,  or 
with  any  Intent  whatever  to  hinder,  delay,  or 
defeat  the  other  creditors.  On  the  contrary, 
the  evidence  clearly  shows  to  our  minds  that 
they  were  taken  in  the  ordinary  course  of 
business,  just  as  any  other  confession  would 
be  given  and  taken.  They  do  not  appear  to 
have  had  the  slightest  connection  with  the 
mortgages.  Bven  Steadman  himself  does  not 
appear  to  have  conceived  the  purpose  to  give 
these  confessions  until  after  the  mortgages 
had  been  executed,  and  then  that  purpose  was 
not  the  suggestion  of  hts  own  mind,  but  was 
prompted  by  the  advice  <Mt  a  friend;  and  the 
evidence  is  abundant  that  the  plaintiffs  in 
those  confessions  of  Judgment  knew  nothing 
of  the  mortgages  when  the  confessions  were 
taken. 

The  only  remaining  Inquiry  Is  whether  the 
circuit  judge  erred  In  dismissing  this  com- 
plaint as  against  these  confessions  of  Judg- 
ment, and  remitting  the  parties  to  a  direct 
attack  upon  these  Judgments  upon  the  ground 
as  alleged  m  claimed,  that  they  were  enter- 
ed In  the  wrong  county.  The  lav  upon  the 
subject  of  the  proper  mode  of  attacking  a 
Judgment  for  any  defect  not  appearing  upon 
the  face  of  the  record  has  been  recently  con- 
sidered at  length  In  tlie  case  of  Orodcer  t. 
Allen,  84  S.  O.  4S2,  13  S.  a.  660,  and  there  it 
was  held  that  the  proper  mode  of  proceeding 
In  such  case  was  1^  a  motion  In  the  cause 
and  before  the  court  in  whtob  the  Judgmoit 
was  obtained  and  entered.  That  case  was 
recognised  and  followed  In  the  subsequent 
case  of  OiUam  v.  Arnold,  36  S.  a  612. 14  a  E. 
9SS.  Counsel,  however,  claim.  In  their  argu- 
ment, that  ttds  case  should  be  differentiated 
from  those  cases  by  the  fact  that  here  fraud 
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Is  changed,  while  In  those  cases  no  snch 
charse  vas  made,  and  we  p&ve  been  dted  to 
the  cases  of  Ruff  t.  Bllcln,  40  S.  C.  68, 18  S.  B. 
220,  and  Woods  t.  Brran.  41  S.  a  74, 19  S.  B. 
218.  In  the  former  of  those  cases,  Mr.  Jus- 
tice McQowan,  in  delivering  the  opinion  of 
the  court,  mattes  a  quotation  from  Bapalje  ft 
XAwrence's  Iaw  Dictionary  to  show  what  la 
meant  by  an  Immunity  from  a  collateral  at- 
tack on  a  Judgment,  in  these  words,  "In  an 
action  other  than  that  in  which  It  was  render- 
ed, except  upon  proof  of  fraud  m  want  of  ju- 
risdiction," and  reliance  Is  placed  upon  those 
words  to  sustain  the  contention  on  the  part 
of  the  plaintiff  and  those  acting  with  him. 
But  it  will  be  observed  that,  in  that  case, 
there  was  an  agreement  that  the  defendant 
should  have  the  right  to  Introduce  any  evi- 
dence or  make  any  point  which  he  could  not 
Introduce  or  make  In  any  direct  proceeding 
to  vacate  the  Judgment.  Inasmuch  as  any 
objection  to  the  mode  of  proceeding  In  that 
case  ^as  expressly  waived,  we  c^  hardly 
regard  that  case  as  of  any  authority  upon  the 
point  we  are  considering.  Besides,  under  the 
express  terms  of  the  quotation  frtMu  the  Law 
Dictionary,  the  exception  only  applied  where 
there  was  "proof  of  fraud,"  and  here  the  cir- 
cuit judge  bad  found  that  the  fraud  was  not 
proved.  As  to  the  other  branch  of  the  excep- 
tion,—proof  of  want  of  jurisdiction,— that 
must  mean  proof  on  the  face  of  the  record  of 
want  of  jurisdiction;  and  here  It  cannot  be 
pretended  that  the  records  of  these  confes- 
sions of  judgment  showed  on  their  face  any 
want  of  jurisdiction,  as  they  certainly  did  not 
show  tluit  Steadman  was  not  a  resident  of 
Orangeburg  county.  In  the  other  case  (Woods 
V.  Bryan)  the  record  of  the  judgment  showed 
on  its  face  a  lack  of  jurisdiction,  and  hence 
that  case  is  not  applicable. 

We  cannot  say,  therefore,  that  there  was 
any  error  on  the  part  of  the  circuit  judge  lu 
remitting  these  parties  to  an  attack  upon 
these  confessions  of  Judgment,  for  lack  of 
jurls^ctlon,  not  appearing  on  their  face,  In 
4L  direct  proceeding  for  that  purpose.  But 
we  must  not  be  understood  as  saying,  or 
even  intimating,  that  a  Judgment  by  con- 
fession Is  void  because  it  is  entered  In  a 
county  In  which  the  judgment  debtor  does 
not  reside  at  the  time  of  its  entry.  The  judg- 
ment of  this  court  is  that  the  Judgment  of 
the  circuit  court  be  affirmed. 


<n  Tft.  SO 

GOLBMAN  «t  aL  V.  OLATTOB  et  aL 
(Siqireme  Court  of  Appeals  of  Virginia.  April 
9. 1806.) 

ImUHOTIOK  —  PaHTIBB  —  ASSIGSMBNT  Or  OtBTBB 

Bbd— ScrriciBHOT  or  EviDsyon. 
L  In  an  action  against  oyster  mspectors 
and  others  to  enjoin  such  Inspectors  from  as- 
Bigniog  oyster  around  to  the  othw  defendsnts, 
sod  to  require  tnem  to  assign  the  same  to  com- 
plainaiit,  the  latter  averred,  in  his  bill,  that  the 
ground  m  controversy  was  unoccupied  |  that  he 
claiuicd  the  right  to  liave  the  whole  assigned  and 


rented  to  him  aa  the  first  applicant  for  it;  and 
that  the  inspector  and  hia  deputy  were  ubout 
to  assign  it  to  the  other  defendants  because  ther 
bad  occapled  it  under  the  old  law,  though  they 
had  not  applied  for  it  as  the  law  required,  but 
had  abandoned  it.  Heid,  that  the  bill  was  not 
bad  because  of  misjoinder  of  parties. 

2.  The  evidence  showed  that  defendants  oth- 
er than  the  inspectors  had  rented,  under  a  for- 
mer law,  certain  ground  for  planting  oyster^ 
which  included  the  ground  in  controveray,  but, 
when  they  proceeded  to  rent  under  the  law  as 
amended,  which  requires  all  locations  to  be  sur- 
veyed and  marked  oy  suitable  stakes,  they  did 
not  include  sudi  ground  within  their  location  or 
survey,  or  rent  It;  that  they  informed  the  in- 

!:pector  of  oysters,  whose  duty  it  was  to  assigu 
ocations,'  tluit  if  any  one  else  applied  for  the 

f round  uiey  would  Uieo  rent  it,  and  requested 
im  to  assign  it  to  them;  that  complainant, 
while  it  was  nnot-cupied,  applied  to  have  it  as- 
signed to  him;  that  notice  of  his  application  was 
]K>8ted,  as  required  by  law;  and  that  defend- 
ants, otlier  than  the  inspectors,  then  demanded 
tliat  the  eround  be  assigned  to  them  in  pursu- 
ance of  their  request  Held,  that  complainant 
was  entitled  to  a  lease  of  the  oyster  bed. 

Appeal  from  circuit  court,  Gloucester  coun- 
ty. 

Bin  by  J.  B.  CSaytor  against  Joel  Thomas, 
inspector  of  oysters  for  Gloucester  county,  J. 
H.  Nye,  his  deputy,  and  B.  C.  Coleman  and 
others,  to  enjoin  such  Inspector  and  depuly 
from  assigning  certain  oyster  ground  to  the 
other  defendants,  and  to  require  them  to  lay 
off  and  assign  it  to  complainant.  From  a 
decree  for  complainant,  defendants,  other 
than  Thomas  and  Nye,  appeal.  AfBrmed. 

James  N.  Stubbs,  for  appellants.  T.  G. 
Jones  and  Robert  McCandllah,  for  app^ces. 

RIELY,  J.  The  court  did  not  err  in  ovei^ 
ruling  the  demurrer  to  the  bill.  The  matter 
in  controversy  was  the  assignment  of  certain 
ground  for  planting  oysters.  The  material 
averments  of  the  bill  are  that  the  ground 
was  not  occupied  or  rented  by  any  one;  that 
it  had  formerly  been  in  the  occupancy  of  the 
defendants,  who  are  the  appellants  here,  as 
leasees  under  the  old  law,  but  had  not  been 
used  by  them  for  planting  oysters;  that,  In 
having  their  location  surveyed  and  marked 
with  stakes,  as  required  by  the  new  law,  they 
had  left  outside  of  their  bounds  the  ground 
in  controversy,  and  abandoned  It;  that,  the 
ground  being  so  unoccupied  and  not  rented, 
the  complainant  had  applied  to  'the  deputy 
Inspector  of  oysters  to  have  it  assigned  to 
him;  that  the  deputy  Inspector  had  posted 
notice  of  his  application  as  required  by  law; 
and  that  the  complainant  was  willing  and 
ready  to  comply  with  all  the  reqiilrements  of 
the  law;  but  that  the  inspector  and  deputy 
inspector,  "conniving  and  confederating" 
with  the  said  defendants,  who  claimed  the 
right  to  have  the  ground  assigned  to  them 
by  reason  of  their  former  occupancy  under 
the  old  law,  had  caused  the  ground  to  be  sur- 
veyed and  platted,  and  were  about  to  assign 
it  to  the  said  parties  in  disregard  of  the 
rights  of  the  complainant.  The  bill,  after 
making  the  Inspector  and  deputy  Inspector 
and  the  said  persons  defendants,  prayed  that 
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the  Inspector  and  deputy  inspector  be  enjoin- 
ed and  restrained  from  assigning  tbe  ground 
to  tbe  said  persons,  and  that  tlwy  be  repair- 
ed to  lay  off  and  assign  it  to  the  complain- 
ant The  only  reason  assigned  in  support  of 
the  demurrer  waa  that  the  appeUants  claim- 
ed tbe  disputed  ground  in  severalty,  and  that 
tbe  defense  of  each  would  be  separate  and 
distinct  This,  If  true,  does  not  appear  from 
the  face  of  tbe  bill.  The  complainant.  In  bis 
biH,  averred  that  the  ground  in  eontroverey 
was  unoccupied,  and  claimed  tbe  right  to 
hare  the  whole  assigned  and  rented  to  him 
as  the  first  applicant  for  it,  and  alleged  that 
the  inspector  and  bis  deputy  were  about  to 
assign  It  to  tbe  defendants  simply  Secauso 
they  had  occupied  it  under  the  old  law,  al- 
thoogh  they  had  not  applied  for  it  as  tbe 
law  required,  but  bad  abandoned  it  Tbe 
bill  shows,  on  its  face,  that  each  of  them  was  ■ 
directly  Interested  in  tbe  subject-matter  of 
tbe  salt,  and  that  their  defense,  if  any  they 
had,  was  common  to  them  alL  Having  a 
common  Interest  and  a  common  defense.  It 
was  not  Improper  that  they  be  joined  in  one 
suit,  and  a  multiplicity  of  suits  be  thereby 
prevented.  All  of  the  respondents  answered 
tbe  bill,  and  each  of  them  filed  his  separate 
answer.  The  answers  of  the  contestants  for^ 
the  ground,  which  the  appellee  claimed  should 
be  assigned  to  him,  are  literal  copies  of  one 
another.  Each  sets  up  the  same  defense, 
and  In  the  same  identical  words.  The  an- 
swers themselves  demonstrate  the  propriety 
of  bringing  all  the  parties  before  the  court, 
and  having  the  matter  tn  controversy  deter- 
mined In  one  Instead  of  several  suits. 

The  testimony  shows  that  tbe  appellants 
had  rented  and  held,  nnder  the  former  law. 
certain  ground  for  planting  or  propagating 
oysters,  f^lch  Included  the  ground  now  in 
controverqr;  but,  vhen  th^  proceeded  to 
rent  under  tbe  law  as  amended,  which  requir- 
ed, among  other  things,  that  all  locations 
should  be  mrveyed  and  maikM  by  suitable 
stakes,  they  did  not  Include  the  ground  In 
controversy  within  their  location  or  survey, 
or  rent  It  They  did,  however,  tnfonn  the 
inspector  of  oysters,  whose  duly  it  was,  un- 
der the  law,  to  assign  locations  for  planting 
oysters,  that,  If  any  one  else  made  applica- 
tion for  the  ground  so  left  out  and  abandon- 
ed, they  woidd  then  rent  it,  and  wished  him 
to  assign  it  to  them.  While  the  ground  was 
unoccupied,  and  not  rented,  the  appellee  ap- 
plied, in  February,  1893,  to  the  deputy  in- 
spector, to  rent  It,  and  to  have  it  assigned  to 
him;  and  thereupon  notice  of  his  application 
was  posted  by  the  d^mty  as  required  by 
law.  It  was  then,  after  such  application 
had  been  made,  and  notice  thereof  posted, 
that  the  appellants  came  forward  and  de- 
manded that  the  ground  be  assigned  to  them, 
in  pursuance  of  their  request,  made  in  May, 
1892,  nearly  a  year  before,  that,  If  any  one 
else  applied  for  this  ground,  they,  in  that 
event,  wanted  It  Theirs  was  not  such  an 
application  as  the  law  coptemidated  or  re- 


quired. It  was,  In  reality,  under  the  law, 
not  an  application  at  alL  Indeed,  so  far  as 
the  record  discloses,  the  application  of  the 
appellee  was  tbe  only  one  made  for  the 
ground  In  controversy,  or  of  which  notice 
was  posted  In  ot>edIence  to  the  law.  Tbe 
main  object  of  tbe  law  is  to  obtain  revenue 
for  tbe  state;  and  If  such  conditional  appli- 
cations for  locations  for  planting  oysters  as 
tbe  appellants  rely  upon  were  allowed  to  pre- 
vail against  the  claims  of  actual  applicants^ 
the  state  would  lose  much  of  the  revenue 
that  tbe  legislature  expected,  with  good  rea- 
son, would  be  derived  from  this  source. 
Much  planting  ground  would  remain  unoccu- 
pied, for  bona  fide  applicants  would  be  de- 
terred from  applying  to  rent  it  in  such  case, 
lest  they  should  be  drawn  Into  expensive  liti- 
gation; and  If  tbey  did  not  moke  application 
to  tbe  inspector  for  It  It  would  remain  im- 
rented,  and  tbe  state  be  deprived  of  tbe  reve- 
nue It  oi^ht  to  yield.  Tbe  Inspector  bad  no 
right  to  receive  or  regard  the  conditional  ap- 
plication shown  in  this  case,  and  relied  upon 
by  tbe  appeUants;  but  it  was  his  duty,  un- 
less good  cause  was  shown  against  It  to  as- 
sign tbe  ground  to  tbe  appellee  at  tbe  expira- 
tion of  the  80  days  for  which  notice  of  his 
application  was  required  to  be  posted.  It  Is 
shown,  by  the  testimony,  that,  although  the 
ground  in  controvert  had  been  surveyed  and 
platted  at  the  time  of  the  service  of  the  in- 
junction awarded  In  this  case,  yet  the  rent 
had  not  been  paid,  nor  had  tbe  survey  and 
plat  been  returned  to  the  cleric's  c^floe  tor 
recordation,  but  they  were  withheld  by  the 
Inspector  and  his  deputy  to  await  the  deter- 
mination of  the  controversy  by  the  proper 
tribunal.  The  circuit  court  rightly  decided 
that  the  ground  should  be  assigned  to  the 
appellee  and  Its  decree  must  be  afflrmed. 


MOROTOCK  INS.  CO.  v.  CHEEK. 

(Supreme  Coort  of  Aiveals  ot  Virginia.  April 
9,  189&) 

AOTIOK  OIT  POUOT— EVIDIXOI— PbOOV  OV  LoSS— 
MiSTlKB— ADDinOXAI.  PBOon— VTaivkh. 

1.  In  an  action  on  ■  policy  insmrlng  plain- 
tiff, "for  account  of  whom  It  may  concern," 
against  loss  by  fire  on  flour  while  in  a  warebooae 
managed  by  plaintiff^  defendant  was  not  preju- 
diced by  the  admission  in  evidence  of  a  state- 
ment of  losa,  fnmiabed  by  plaintiff,  which,  by 
mifitake,  recited  that  tlie  floor  destroyed  belong- 
ed "to  J.  E.  B.,  and  no  other  person  or  persons 
bad  any  interest  therein,"  whereas  it  belonged 
to  a  third  party,  who  had  not  fumisbed  proofs 
of  loss,  where  it  appeared  that  J.  E.  R.  was  the 
agent  of  snch  third  party,  and  had  apparent  con- 
trol of  the  property,  and  that  plaintin,  after  as- 
certainiug  tae  trae  ownership,  had  informed  de- 
fendant thereof. 

2.  Where  an  inanrance  company,  under  a 
ixdicy  insuring  plaintiff,  "for  the  account  of 
whom  it  may  concern,"  against  loss  by  fire  o( 
goods  Btored  in  plaintiff's  warehouse,  reorfvod 
proofs  of  loss  which,  by  mistake,  failed  to  give 
the  name  of  the  true  owner  of  the  goods  destroy- 
ed, and  thereafter  recdved  and  retained,  with- 
out objection,  and  without  requiring  additional 
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proofs  of  low,  a  letter  informins  It  of  the  true 
owner,  mch  additional  proofs  were  waived. 

Bhror  to  drcnit  court  of  ctty  of  Norftdk. 

Actloo  by  W.  B.  Cbeek  against  tbe  Moro- 
tock  Instuance  Company.  Judgment  for 
plain  tiff,  and  defendant  brings  error.  Af- 
firmed. 

Staples  &  HonfOTd.  for  plalnUfl  In  error. 
HannaiUHm  &  Heath,  ftir  defendant  In  error. 

CARDWELL,  J.  The  policy  of  Insurance 
sued  on  In  this  case  Insured  W.  B.  Cheek, 
manager  Boper  Storage  Warehouse,  in  Nor- 
folk city,  for  account  of  whom  It  may  con- 
cern, for  t^ie  term  of  two  months,  from  the 
24th  day  of  September,  1892.  at  noon,  to  the 
24  th  day  of  November,  1892,  at  noon,  against 
all  direct  loss  or  damage  by  fire,  to  an  amount 
not  exceeding  $700,  on  150  barrels  of  flom: 
while  contained  In  said  warehouse;  the  poli- 
cy proTidlng  for  the  usual  proof  of  loss  con- 
tained In  like  policies,  and  containing,  also, 
all  other  usual  proTislons  and  conditions.  On 
the  lltb  of  NoTember,  1892,  the  Roper  Stor- 
age Warehouse,  with  its  contents,  was  en- 
tirely destroyed  by  fire,  together  with  150 
faarr^  of  flour  that  assured  claimed  were 
covered  by  this  policy;  and  on  December  12, 
1S92,  Cheek,  as  manager  of  the  warehouse, 
made  out  and  furnished  to  George  D- 
Pleasants  &  Son,  general  agents  of  the 
Morotock  Insurance  Company,  upon  blanks 
furnished  by  these  agents,  the  proof  of  tbe 
loss  of  the  160  barrels  of  flour,  as  required 
by  Its  policy  of  insurance,  accompanied  by 
the  certificate  of  the  notary  public,  residing 
In  Norfolk,  and  most  contiguous  to  the  prop- 
erty destroyed,  as  also  required  by  the  provl- 
BlMis  of  the  policy.  This  proof  of  loss  set 
forth  that  the  property  described— that  is, 
the  150  barrels  of  flour— belonged,  at  the  time 
of  the  fire,  to  J.  E.  Rayl,  and  no.  other  per- 
son or  poBons  bad  any  Interest  therein.  On 
the  5th  or  Oth  of  February,  1893,  Cheek  re- 
ceived  from  Arthur  L.  Pleasants,  a  member 
of  the  firm  of  George  D.  Pleasants  &  Son, 
general  agents,  a  letter  requiring  of  Cheek 
the  original  invoices  and  warehouse  receipts, 
also  the  name  and  the  address  of  each  of 
the  parties  for  whose  direct  benefit  the  insur- 
ance was  effected,  covered  either  by  the  policy 
Issued  by  the  Morotock  Insurance  Company 
or  that  of  the  Agricultural  Insurance  Com- 
pany, issued  by  Pleasants  &  Son,  on  other 
property  In  t^e  warehouse;  and  Immediately 
upon  the  receipt  of  this  letter  Cheek  forward- 
ed to  the  agents  at  Elchmond,  Va.,  the  orig- 
inal invoices  and  warehouse  receipts  called 
for,  and  along  therewith  he  Inclosed  this  pa- 
per: "W.  B.  Cheek,  Esq.,  Supt.  Roper  Stor- 
age Co.,  Norfolk,  Va.— Dear  Sir:  Inclosed  I 
band  yon  Invoices  for  150  barrels  flour  bought 
of  the  Agosta  Milling  Co.  which  bad  not  l>een 
accepted  by  me  at  the  time  of  tbe  flre.  This 
company  has  forwarded  me  bill  lading  for 
same,  with  power  to  collect  insurance  for 
their  b&ieflt    Floor  destroyed  In  yonr  stor^ 
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age  house  by  Are  Nov.  11,  1S82.  J.  E.  RayL" 
He  sent,  also,  a  statement  showing  wb&t  part 
of  the  amount  of  the  loss  be  was  entitled  to 
for  freight  advanced,  storage  charges,  etc., 
and  what  amount  belonged  to  the  owner  of 
the  flour  destroyed.  Nothing  further  was 
heard  by  Cheek,  the  assured,  from  tbe  agents, 
until  March  8,  1893,  when  Mr.  Pleasants,  a 
member  of  the  firm  of  George  D.  Pleasants 
&  Son,  came  to  Norfolk,  and  took  the  deposi- 
tion of  Cheek  as  to  the  fire,  the  property  de-^ 
strayed,  and  the  owners  of  the  property,  and 
In  this  deposition  Cheek  explained  who  were 
the  ownera  of  each  and  every  species  of  prop- 
erty destroyed  by  the  fire.  From  that  time 
until  May,  1893,  the  Morotock  Insurance 
Company  and  its  agents  remained  silent 
Whereupon  W.  B.  Cheek,  manager  of  the 
Roper  Storage  Warehouse,  suing  for  himself 
and  also  for  the  Agosta  Milling  Company, 
brought  suit  against  tbe  insurance  company 
In  the  circuit  court  of  the  city  of  Norfolk  to 
recover  tbe  amount  claimed  to  be  due  on  the 
policy,  to  which  action  the  defendant  com- 
pany pleaded  non  assumpsit,  and  at  tbe  trial 
of  tbe  cause  on  tbe  17tb  day  of  July,  1893, 
took  three  bills  of  exceptions  to  tbe  rulings 
of  tbe  trial  court  The  first  Is  to  the  refusal 
of  the  court  to  exclude  the  paper  purporting 
to  be  the  proof  of  loss  furnished  by  the  as- 
sured, as  before  stated,  and  introduced  in  evi- 
dence by  him;  the  second,  to  tbe  action  of 
tbe  court  In  overruling  tbe  defendant  com- 
pany's demurrer  to  the  evidence  of  the  plain- 
tlfT;  and  tbe  third,  to  tbe  refusal  of  the 
court  to  set  aside  the  verdict  and  Judgment 
on  tbe  demurrer  to  the  evidence,- the  verdict 
and  Judgment  being  for  tbe  sum  of  1600, 
with  Interest  thereon  from  tbe  20th  day  6t 
February,  1893.  To  this  judgment  a  writ 
of  error  was  awarded  by  this  court 

The  only  error  assigned  and  relied  op.  In 
tbe  petition  of  the  plaintiff  in  error  is  to 
tbe  ruling  of  the  trial  court  In  refusing  to 
reject  tbe  proof  of  loss  furnished  by  Che^, 
manager,  December  17, 1892,  wherein  he  rep- 
resented that  the  150  barrels  of  flour  lost 
In  the  flre  belonged  to  J.  E.  Rayl,  and  that 
no  other  person  had  any  Interest  therein. 
The  contention  of  the  plaintiff  In  error  Is 
that,  as  tbe  Agosta  Milling  Company  bad 
furnished  no  proof  of  loss,  such  as  is  requir- 
ed by  tbe  policy  of  Insurance  sued  on,  this 
action,  brought  by  W.  B.  Cheek,  manager  of 
the  Roper  Storage  Warehouse,  suing  for  him- 
self and  also  for  the  Agosta  Milling  Compa- 
ny, could  not  be  maintained.  It  Is  true  that 
the  proofs  furnished  on  the  17th  day  of  De- 
cember, 1892,  erroneously  stated  that  the 
flour  which  was  destroyed  was  the  property 
of  J.  E.  Rayl,  when  in  fact  It  was  the  prop- 
er^ of  tbe  Agosta  Mllllag  Company,  of 
which  J,  E.  Rayl  was  the  agent  at  Norfolk, 
which  fact  of  ownership  was  correctly  stat- 
ed In  plaintiffs  declaration.  When  Cheek 
stated.  In  the  proof  of  loss  furnished  the  de- 
fendant company,  that  Bayl  was  the  owner 
of  the  flour,  be  was  simply  mistaken,  and 
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the  mistake  occnmd,  doubtless,  because 
R&jif  as  the  represmtatlTe  of  tbe  owner, 
was  on  the  spot,  looking  out  for  its  Interest; 
and  Cheek  did  not  draw  the  dlstlnctltm  be- 
tween the  owner  and  the  representatlTe  of 
the  ownw.  TUB,  however,  worked  no  harm 
or  prejudice  to  the  defendant  company,  and 
there  is  no  fraud  w  deception  cliarged  by  it, 
or  even  intimated.  On  the  contrary,  as  we 
hare  seen,  ao  soon  as  Cheek  received  the  let- 
ter from  J.  B.  Rayl  of  December  5.  1802,  In- 
forming him  that  he  (Sayl)  had  not  accepted 
the  150  barrels  of  flom  conalcued  to  him  by 
the  Affosta  Milling  Ownpany,  and  destroyed 
the  flee,  he  at  once  forwarded  that  letter 
to  the  agenta  of  the  def«idant  company,  to> 
gether  with  the  (»1glnal  Invcdces  and  ware- 
honae  receipts  asked  for  by  them.  This  ptd- 
Icy  of  Insurance  Is  but  an  Ofpea,  floating  poli- 
cy, in  which  the  manifest  Intention  of  the 
parUra  is  that  it  shall  cover,  to  the  amount 
of  insurance  namea  thureln,  any  goods  ot  the 
character  and  .description  specified  in  the 
policy,  which,  from  time  to  time,  during  its 
Gontmuonce,  might  be  hi  the  Roper  Storage 
Warehouse  under  the  ctmtrol  of  its  manager, 
la  such  a  case  the  poli^  applies  to  the  bene- 
fit of  the  person  who  may  own  the  property 
at  the  time  of  the  loss,  although  he  had  no 
interest  in  tlie  property  when  the  policy  was 
issued;  and  extrinsic  evidence  Is  admissible 
to  show  who  was  In  fact  concerned.  Wood, 
Ins.  {|  38,  40;  Turner  v.  Burrows,  8  Wend. 
144. 

The  silence  of  the  agents  ot  the  Morotock 
Insurance  Company  from  and  after  the  re- 
ceipt of  the  proof  of  the  loss  furnished  by 
Cheek,  manager,  and  the  infonnatltm  as  to 
the  parUes  who  were  really  concerned  in  the 
loss,  certainly  as  early  aa  March  3, 1893,  can- 
not be  considered  otherwise  than  as  a  waiver 
by  those  agenta  of  any  further  proof  ctf  the 
lossi  Therefore  Cheek,  the  assured,  had  the 
right  to  Institute  this  suit  to  recover  the 
value  of  the  goods  destroyed,  and  out  at  the 
recovery  to  pay  himself  to  the  extent  of  his 
intnest,  and  the  balance  to  pay  over  to  the 
ovraer.  Wood.  Ins.  H  .  280-282.  We  are  of 
oidnion  that  there  Is  no  error  In  the  Judgment 
of  the  circuit  court  of  Norf<^  city,  and  it  is 
therefore  affirmed. 


(93  Va.  «) 

MAGARITY  v.  SHIPMAN. 
(Soprane  Court  of  Aiveab  of  Vlre^io.  Amfl 
9,  1896.) 

Limitations— AccoiTNT  Stated— Separi.tb  Itbhs 
—Written  Promise  to  Pat. 
Code,  I  2922,  prorides  that  if  any  person 
against  whom  a  right  of  action  to  recover  mon- 
ey, founded  on  an;  contract  other  than  a  judg- 
ment or  recofmizance,  ehnll  have  accrued,  "shall, 
b;  writing  signed  by  him  or  his  agent,  promise 
payment  of  moner"  thereon,  the  person  to  whom 
sacb  right  shall  nave  accrued  may  sue  for  the 
money  within  such  number  of  years  after  such 
promise"  as  an  action  might  be  maintained  un- 
der section  2920.  if  such  promise  were  the  orig- 
inal caose  of  action.  BeuL,  that  no  statement  of 
account  can  have  the  effect  of  stopping  the  run- 


ning of  Umitatioiis  on  the  separste  items  of  the 
account  stated,  and  which  would  otherwise  be 
barred,  unless  timn  be  a  writing,  signed  by  the 
party  to  be  charged  or  hk  ag«it,  tspressly  tmim- 
ising  to  pay  the  balance  Uius  asctfrtained  to  be 
due. 

Appeal  from  circuit  court,  Fairfax  county. 

Bill  by  Jonathan  Magarity  against  Mason 
Sbipman  to  recover  money  alleged  to  be  due 
on  an  acccount  stated,  and  to  subject  certain 
land  to  the  payment  of  said  claim.  From  a 
Judgment  la  favor  of  defendant,  plaintiff  ap- 
peals. Affirmed. 

John  Critcher,  for  appellant.  B.  W.  Hoore, 
for  appellee. 

BUCHANAN,  J.  The  only  question  in  this 
case  which  it  is  necessaiy  to  decide  Is  wheth- 
er the  account  sued  on  is  barred  by  the  stat- 
ute of  limitations.  ' 

Hie  record  discloses  the  fiict  that  there 
had  been  a  statement  at  accounts  between 
the  parties  In  December,  1891,  and  a  bal- 
ance of  f504.20  ascertained  to  be  doe  tlie  ap- 
pellant, as  of  that  date.  There  is  no  doubt, 
as  contended  by  appellant's  counsel,  that  on 
"account  stated"  la  an  acknowledgment  of 
the  then  condition  of  liabUlty  between  the 
parties,  from  which  the  law  implies  a  prom- 
ise to  pay  the  balance  thus  ascertained  and 
acknowledged  to  be  due,  and  tiiat  It  thereby 
becomes  a  new  and  Independent  cause  of  ac- 
tion, to  the  extent  that  a  recovery  may  be 
had  upon  It  without  setting  out  or  proving 
the  separate  items  ot  liability  from  which 
the  balance  results.  But  Is  It  such  an  ac- 
knowledgment as  will  stop  the  statute  of 
limitations  from  continuing  to  run  upon  the 
original  Itema  of  account,  under  section  2022 
of  the  Code,  which  provides  that  it  any  per- 
son against  whom  a  right  of  action  to  recov- 
er money,  which  is  founded  upon  an  award 
or  any  contract  other  than  a  Judgment  or 
recognizance,  shall  have  accrued.  "sbaU,  by 
writing  signed  by  him  or  his  agent,  promise 
payment  of  money  on  auch  award  or  con- 
tract, the  permn  to  whom  the  right  shall 
have  so  accrued  may  maintain  an  action  for 
the  money  so  promised  within  such  number 
of  years  after  such  promise,  as  it  might  be 
maintained  under  section  2020,  If  such  prom- 
ise were  the  original  cause  of  acUon.  •  •  * 
An  acknowledgment  in  writing  as  aforesaid, 
from  which  a  pnunlse  of  payment  may  t>e 
implied,  shall  be  deemed  to  be  such  a  prom- 
ise within  the  meaning  of  this  section." 

We  are  satisfied  that  it  vras  Intended,  by 
the  statute  quoted,  and  that  it  should  he  so 
construed,  that  no  statement  of  account  can 
have  the  effect  of  stopping  the  running  of 
the  statute  of  limitations  upon  the  items  of 
account  whl<di  are  Included  in  the  account 
stated,  and  which  would  otherwise  be  barred, 
unless  there  be  a  writing,  signed  by  the 
party  to  be  charged,  or  his  agent,  expressly 
promising  to  pay  the  balance  thus  ascertain- 
ed to  be  due,  or  In  which  there  Is  auch  an 
acknowledgment  of  the  liability  that  a  prom- 
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Ise  of  paTineiit  may  be  inferred  therefrom. 
U  a  verbal  agreement,  express  or  Implied, 
be  relied  on.  Ft  can  only  avail  when  It  Is 
made  upon  such  consideration  and  under 
Buch  circumstances  as  to  amount  to  a  new 
contract. 

It  Is  true  that  it  has  been  held,  in  Eng* 
land,  under  the  statute  of  9  Geo.  IV.,  that  a 
statement  of  mutual  accounts  was  sufflcdent 
to  take  a  case  out  of  the  statute  of  limita- 
tions; but  the  English  statute  differs  from 
ours  in  this,  that  by  it  part  payment  was  a 
sufficient  acknowledgment  of  the  debt  to 
deprive  the  debtor  of  the  benefit  of  the  stat- 
ute, and  the  courts  treated  the  deduction  of 
the  debtor's  account  from  the  creditors  In 
their  statement  of  mutual  accounts,  and  the 
striking  of  a  balance,  as  converting  the  debt- 
or's accomit,  wlilch  was  theretofore  a  set- 
off. Into  a  i>ayment  on  the  debt  sued  on,  thus 
bringing  an  account  stated  within  the  pro- 
visions of  the  statute.  But  as  our  statute 
contains  no  such  provisions,  those  cases  and 
their  reasoning  are  of  no  aid  in  construing 
it.  Revisors*  Report  of  Code  of  1849.  p.  743, 
744;  1  Hob.  Prac.  (New)  541,  !>45. 

But  in  thQse  states  whose  statutes  are  sim- 
ilar to  ours,  and  wlilch  contain  no  such  pro- 
vlsloD  as  to  part  payment  as  is  cont^iined  In 
the  English  statute  referred  to,  the  courts 
hold  that  a  stated  account  does  not  aftect 
the  running  of  the  statute. 

In  the  case  of  Chace  v.  Trafford.  116  Mass. 
529,  under  a  statute  similar  to  ours,  it  was 
held  that  an  account  stated  which  is  not  sup- 
ported by  evidence  of  some  writing  signed 
by  the  party  to  be  charged  will  not  prevent 
the  running  of  the  statute  of  limitations 
against  the  previously  existing  liabilities  In- 
cluded therein. 

To  the  Eiame  effect  was  the  decision  of  the 
supreme  court  of  Michigan  in  the  case  of 
Sperry  v.  Moore's  Estate,  42  Mich.  353,  4  N. 
W.  13.  See,  also.  1  Rob.  Prac  (New)  544, 
545;  2  Wood,  IJm.  |  280.  and  Ang.  Lim. 
S  275. 

At  the  time  the  account  was  stated  whlcn 
is  sued  on,  every  Item  In  the  onglnal  ac- 
count of  the  appellant  was  barred  by  the 
statute  of  limitations  except  one,  and  all 
were  barred  when  the  suit  was  brought 

The  circuit  court,  we  think,  properly  sus- 
tained the  defense  of  the  statute  of  limita- 
tions, and  dismissed  the  bill,  and  its  decree 
must  bs  affirmed. 

91  Va.  44) 

CONNBLL'S  EX'RS  v.  OHBSAPBAEE  & 

O.  BY.  CO.  et  al. 
(Supreme  Court  of  Appeals  of  "fHrglnia.  AprU 
9,  1896.) 

pLIlDmO— •DbhvrbKB  — WaIVBR  BT  AKENDINa 
PLBADi:(e  ox  DSMURBBB  SOBTAIKHTB  CaRKIBKS 

or  Passbkosb  — IXJURT  TO  .Pabsbnqsh  raoM 

llOBBKKS— iNTERVENma  CaUSBB. 

1.  Where  a  demurrer  is  soBtaitied  to  a  com- 
plaint with  leave  to  amend,  plaintiff,  if  he  exer- 
ciacB  the  privilege  to  amend,  waives  any  error  in 
BUBta^ilng  the  demurrer. 


2.  Hie  role  that  no  reBponaibility  for  a  wrong 
attacfaeB  whenever  there  interTenes  the  act  of 
a  third  person  between  defendant's  negliKence 
and  the  Injnry  sustained  does  not  apply  to  a  case 
againat  a  carrier  for  iojuriea  to  a  tMHsenger  by 
a  robber,  the  alleged  negligence  of  tlie  carrier 
being  Its  failnre  to  prevent  tlie  intmrion  of  the 
robber  into  the  cars. 

3.  A  railroad  or  sleeping-car  company  is  not 
liable  for  the  death  of  a  passenger  at  the  hands 
of  au  intruder  upon  the  can  for  the  purpose  of 
robbery,  in  the  absence  of  evidence  to  show  that 
they  or  th«r  employes  knew  at  the  danger  im- 
pending, cm:  of  circumstances  to  arouse  tlielr 
Bu^icion. 

Error  to  circuit  court  of  dty  of  Richmond. 

Action  by  the  executors  of  D.  F.  Oonnell 
against  the  Chesapeake  &  Ohio  Railway 
Company  and  another  for  the  death  of  the^ 
testator.  Prom  a  Judgment  for  defendants, 
plaintiffs  bring  error.  Affirmed. 

The  executors  of  D.  F.  Connell,  in  an  ac- 
tion of  trespass  on  the  case  brought  in  the 
circuit  court  of  the  city  of  Richmond,  com- 
plain of  the  Chesapeake  &  Ohio  Railway 
Company  and  the  Pullman  Palace-Car  Com- 
pany, defendants,  and  set-out  the  following 
cause  of  action:  That  on  the  1st  of  August, 
1891,  their  testator  was  a  passenger  upon  a 
sleeping  car  owned  the  Pullman  Palace- 
Car  Company,  which  was  attached  to  and 
made  a  part  of  the  train  running  upon  the 
tracks  of  the  Chesapeake  &  Ohio  Railway 
Company,  and  that  it  became  the  duty  of  the 
defendants  to  use  due  and  proper  care  that 
he  should  be  safely  and  securely  carried  on 
said  railway,  as  afbresald,  and  protected 
from  violence  and  injury  while  on  the  train; 
that  the  defendants  did  not  use  due  and 
proper  care  in  tliat  behalf,  but  by  their  neg- 
ligence, carelessness,  and  default,  at  or  near 
Waynesboro,  or  between  Waynesboro  fud 
Basic  City,  on  the  line  of  said  railway,  some 
person  to  the  plaintlflb  unknown,  armed 
with  a  deadly  weapon,  was  allowed  by  the 
defendants  to  enter  the  car  or  coach  owned 
or  controlled  and  run  by  the  defendants,  in 
which  plaintiffs'  testator  was  then  riding, 
with  the  Intent  to  rob  or  murder  him,  and 
who  did,  without  default  on  his  part,  shoot 
him  in  the  abdomen  with  a  ball  fired  then 
and  there  from  a  gun  or  pistol,  without  any 
attempt  being  made  by  the  defendants,  or 
their  servants  or  agents,  to  protect  him.  In- 
flicting thereby  a  deadly  wound,  hurt,  and 
injury;  and  that,  as  the  result  and  direct 
consequence  of  the  wound  and  Injury  thus 
Inflicted,  their  testator  died,  on  the  4th  of 
August,  1891.  The  second  count  alleges 
that,  being  a  passenger  on  the  Chesapeake 
&  Ohio  Railway  Company,  their  testator,  out 
of  extra  precaution,  and  for  the  purpose  of 
obtaining  greater  security  and  protection, 
took  passage  on  the  sleeping  car  or  lodging 
coach  owned  or  leased  by  the  defendants, 
and  lost  his  life,  snbstantlally  as  described 
In  the  first  count.  The  third  eount  avers 
that  he  was  shot  while  asleep  In  bis  bed  or 
berth.  The  fourth  count  charges  negligence 
upon  the  part  of  the  defendants  in  foiling 
to  perform  their  duty  reasonably  to  guard 
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and  protect  theplalntlffs'  testator,  whileapas- 
senger,  against  violence  from  any  persoii  on 
Bald  coach  or  car.  And  the  fifth  count  aTers 
that,  while  occupying  a  berth  In  the  sleeping 
car,  the  defendants  and  their  servants  care- 
lessly and  negligently  conducted  and  be- 
haved themselves  in  not  keeping  proper  care 
and  watch,  so  as  to  reasonably  protect  plaln- 
tiCfs*  testator  from  violence  from  any  per- 
son on  or  In  said  sleeping  car;  and  that,  by 
and  through  their  negligence,  carelessness, 
and  default,  some  person  unknown  to  the 
plaintiffs,  armed  with  a  deadly  weapon,  was 
allowed  to  go  to  the  berth  in  which  their 
testator  was  sleeping,  with  the  Intent  to  rob 
or  murder  him,  and  Inflicted  the  wound  be- 
fore described.  To  this  declaration,  and  to 
each  one  of  its  five  counts,  which,  while 
varying  somewhat  as  to  the  mode  of  st&ting 
the  plaintiffs*  case,  present  substantially  the 
same  question  of  law,  the  defendants  filed 
their  demurrer.  The  circuit  court  sustained 
the  demurrer,  and  permitted  the  i>laintiffs  to 
amend  their  declaration;  and  an  amended 
declaration  was  accordingly  filed.  To  this 
declaration,  and  to  each  count  thereof,  the 
defendants  also  demurred,  and  the  court  bus- 
tained  this  demurrer;  and  thereupon  the 
plaintiffs  applied  to  one  of  the  judges  of  this 
court  for  a  writ  of  error,  which  was  allowed. 

Cabell  *  Gab^  for  plaintiffs  In  error.'  H. 
T.  Wickluun  and  Henry  Tayler,  Jr,  for  de- 
fendants In  error. 

KEITH,  P.  The  first  ground  of  error  as- 
signed here  Is  to  the  action  of  the  court  In 
sustaining  the  demurrer  to  the  original  dec- 
laration. This  position  cannot  be  maintain- 
ed; this  court  having  held  that,  where  a  de- 
murrer is  sustained  with  leave  to  amend, 
if  the  plaintiffs  exercise  that  privilege,  they 
cannot  afterwards  be  heard  to  object  to  the 
Judgment  upon  the  original  declaration.  See 
Hopldns  V.  KlctiardBon,  8  Grat,  at  page  487; 
Darracott  v.  Railroad  Co.,  83  Va.  288,  2  H. 
E.  611. 

The  demurrer  to  the  amended  declaration 
presents  a  question  of  novelty  and  Interest, 
which,  it  Is  believed,  has  seldom  arisen,  and 
wlilch  certainly  has  never  been  passed  upon 
by  this  court  Railways  engaged  as  carriers 
of  passengers,  wliile  not  Insurers  against  all 
Lajuries  except  by  the  act  of  God  or  of  public 
enemies,  as  are  the  carriers  of  goods,  are  yet 
bound  to  carry  safely  those  whom  they  take 
into  their  coa  :hes,  in  so  far  as  human  care 
and  foresight  can  provide,— that  is  to  say, 
are  bound  to  use  the  utmost  care  and  dili- 
gence of  very  cautious  persons;  and  they  will 
be  held  liable  for  the  slightest  negligence 
which  human  care,  skill,  and  foresight  could 
have  foreseen  and  guarded  against.  See 
Farish  V.  Beigle,  11  Grat.  697.  A  passenger 
who  sustains  an  Injury  growing  out  of  the 
negligence  of  the  carrier's  servants  or  agents, 
or  because  of  any  defect  In  machinery, 
coaches^  roadway,  or  other  appliance  connect- 


ed with  Its  transportation  of  passengers,  is 
presumed,  until  the  contrary^  is  shown,  to 
have  been  injured  through  the  negligence  of 
the  carrier;  and,  upon  proof  of  the  Injury, 
he  has  a  prima  facie  case,  which.  In  the  ab- 
sence of  proof  to  the  ctrntrary,  entitles  him 
to  recover  damages  for  the  wrong.  The  in- 
jury here,  however,  is  not  the  result  of  any 
defect  in  the  instrumentalltiee  used  by  tbe 

.defendants.  The  negligence  averred  is  hi  tbe 
failure  to  observe  such  care  and  to  take  such 
precautions  as  would  effectually  protect  a 
passenger  asleep,  in  the  nighttime,'  upon  a 
Pullman  coach,  constitutlug  a  part  of  the 
train  of  tbe  Chesapeake  &  Ohio  Railway 
Company,  from  an  assault  made  upon  him  by 
some  unknown  person,  a  passenger  or  Intrud- 
er, SB  the  declaration  alleges,  who  was  per- 
mitted to  enter  the  Pullman  car  with  Intent 
to  commit  murder  or  robbery,  and  who  did 
Inflict  upon  the  plaintiffs*  testator  injuries 
from  which  he  died.  It  is  not  sverred  that 
the  defendants  or  their  employte  knew  that 
any  danger  Impended  over  the  testator  of 
the  plaintiffs  m  error,  or  that  tbek-e  was  any 
circumstance  to  arouse  their  Buspidon,  how- 
ever watchful  and  alert  they  may  tiave  been. 

Counsel  for  the  plaintiffs  in  emH*  have 
brought  to  the  attention  of  the  court  a  num- 
ber of  adjudged  cases  which,  upon  investiga- 
tion, turn  out  to  be  suits  brought  to  recover 
damages  tor  the  loss  of  property  upon  sleep- 
ing cars  by  robbery  or  larceny.  These  cases 
establish  a  ve-y  high  degree  of  duty  from 
sleeping-car  companies  to  their  patrons,  and 
language  Is  used  which  would  go  far  to  sus- 
tain the  contention  of  the  plaintiffs  In  error 
were  the  facta  under  Investigation  In  those 
cases  at  all  similar  to  those  under  considera- 
tion here.  In  the  case  of  Carpenter  v.  Rail- 
road Co.,  124  N.  T.  53,  20  N.  B.  277,  the  court 
says  that  "a  traveler  who  pays  for  a  berth 
Is  invited  and  has  a  right  to  sleep,  and  both 
parties  to  the  contract  know  that  he  is  to  be- 
come powerless  to  defend  his  property  from 

.  thieves,  or  his  person  from  insult,  and  the 
company  is  Imund  to  use  a  degree  of  care 
commensurate  with  the  danger  to  which  the 
passengers  are  exposed."  And,  again,  in  the 
same  case.  It  Is  said:  "They  are  bound  to 
have  an  employ^  charged  with  tbe  duty  of 
carefully  and  continually  watching  the  In- 
terior of  the  car  while  berths  are  occupied 
by  sleeping  passengers."  In  that  case  a  pas- 
senger was  robbed  while  asleep,  and  the  court 
held  that  the  company  had  been  negligent  In 
failing  to  keep  a  continual  watch  upon  the 
interlOT  of  the  car,  and  was  liable.  There  Is 
a  strong  array  of  cases  of  a  like  character; 
but,  as  all  of  them  deal  with  the  liability  of 
carriers  for  the  property  of  passengers  which 
had  been  lost  or  stolen,  an  extended  discus- 
sion of  them  would  be  unprofitable. 

On  the  part  of  the  defendants,  it  Is  claim- 
ed, among  other  grounds  of  defense,  that  no 

:  responsibility  for  a  wrong  attaches  wherever 
there  intervenes  the  independent  act  of  a 
third  person  betwera  d^endant's  n^[Ugeiice 
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and  the  Injury  sustained,  which  affects  and 
Is  tbe  Immediate  cause  of  the  Injury.  TUs 
propoBitlon  Is.  without  doubt,  sustained  by  a 
eanTinolng  weight  of  authority;  bnt  we  do 
not  think  It  applies  to  this  case,  because 
the  vary  ne^igence  alleged  consists  In  per- 
mitting the  IntmsloD  Into  the  car  of  tbe  third 
person  whose  Independent  act  was  tbe  Im- 
mediate cause  of  the  Injury.  It  will  be- 
necessary,  therefore,  to  Inquire  what,  upon 
principle,  should  be  deemed  the  measure  of 
duty  which  the  defendants  owed  to  the  In- 
jured person  In  this  case,  and  what  degree 
of  nei^lgence  tn  the  performance  of  that  duty 
wOl  render  them  responsible  for  the  tatjniy 
sustained. 

Under  no  circumstances  Is  a  carrier  of  pas- 
sengers for  hire  held  as  an  Insurer  of  their 
safety,  thous^  tbe  highest  degree  of  care 
and  diligence  In  guarding  th^r  safety  Is  re- 
quired, and  the  slightest  Imputation  of  negli- 
gence against  which  human  care  and  i*klll 
can  provide  will  niake  them  responsible  for 
any  defect  In  ma4uiinei7,  or  for  any  negli- 
gence upon  the  part  of  their  servants;  but 
tbe  n^lgence  complained  of  must  stand  as 
the  inmlmate  cause  of  the  Injury  sustained, 
—that  is,  It  must  be  the  direct  and  efficient 
cause  of  the  injury.  As  was  said  by  Justice 
MiUer  In  Scheffer  v.  BaUroad  Co.,  106  U.  & 
219:  "To  warrant  a  finding  that  negligence 
or  an  act  not  amounting  to  wanton  wrong  Is 
the  proximate  cause  of  an  Injury,  It  must  ap- 
pear that  the  Injury  was  the  natural  and 
probable  consequence  of  the  negligence  or 
wrangfDl  act,  and  that  It  ought  to  have  been 
forfeseen  In  the  Ught  of  the  attending  clr* 
cnmstanoes.**  In  this  quotation  Is  to  be 
found  the  principle  upon  which  this  case 
dumid  be  decided,— a  principle  whldi  goes 
tttr  to  reconcile  the  seeming  conflict  between 
tbe  authorities  cited  on  behalf  of  tbe  plaln- 
UfEs  and  the  defendants  In  emr.  The  cases 
relied  on  the  plalntUTs  In  error  an  ac- 
tlMiB  to  recover  the  value  of  goods  which 
passengers  have  lost  .while  occupying  berths 
upon  sleeping  cars.  Bobbery  is  of  frequent 
occurrence,  and  Uxceay  yet  more  frequent; 
and  to  Invite  a  passenger  to  enter  a  sleeping 
car  with,  bis  property,  and  to  go  to  sleep.  In 
the  confidence  that  his  person  and  property 
wUl  be  shielded  and  protected  by  those  who 
have  undertaken  that  duty,  InqKwes  a  very 
high  d^ree  ct  watehfnlness  and  care  iqwn 
the  sleeptng-car  company.  Passengers  are 
Invtted  to  enter  and  to  sleep,  niey  are 
thereby  disarmed  and  Incapacitated  for  self- 
protection.  Oarrters  are  paid  to  preserve 
watch  and  ward  over  their  sleeping  guests, 
and  th^  are  rightfully  held  to  a  due  and 
faith  fnl  discharge  of  the  obligations  thus  as- 
sumed. Experience  teaches  us  that,  when 
property.  Is  exposed  to  theft,  It  Is  apt  to  be 
stcdem;  but  mnrder  Is  of  infrequent  occurs 
renoe.  When,  therefore,  a  sleeping-car  com- 
pany reeetvea  a  passenger,  and  he  retires  to 
rest,  It  may  well  be  assumed  to  anticipate 
and  be  required  to  guard  and  protect  him 


against  a  crime  which  Is  likely  to  occur 
^ji^never  tbe  temptation  and  the  opportuni- 
ty are  presented.  It  cannot  be  deemed  to 
have  anticipated  nor  be  expected  to  guard 
and  protect  him  against  a  crime  so  horrid, 
and  happily  so  rare,  as  that  of  murder. 
There  is  no  causal  connection  between  the 
n^llgence  pleaded  and  the  injury  sustained. 
Id  a  peaceful  community,  In  a  law-abiding 
and  Christian  land,  a  car  of  the  defendant 
company  Is  Invaded  in  the  nighttime  by  an 
assassin,  and  sn  innocent  man  falls  a  victim 
to  Ilia  murderous  assault.  Can  It  be  said 
that,  In  leaving  a  door  ajar,  In  permitting  a 
stranger  or  passenger  to  enter,  the  defend- 
ants -were  guUty  of  ne^igenoe,  when  to  hold 
them  n^igent  would  be  to  say  that  they 
should  have  expected  the  tragedy  which  gave 
rise  to  this  action?  To  do  so  would  be  to  re- 
quire of  them  more  than  human  fore^ht  as 
to  the  minds  and  motives  of  men,  and  make 
them,  indeed.  Insurers  of  the  safety  of  pas- 
sengers, while  under  their  care,  against  all 
dangers,  however  remotely  connected  with 
their  acts  of  omlsslcm  or  commission.  This 
view  does  not  seem  to  have  prevailed  In 
those  cases  in  which  Injuries  to  the  person, 
and  not  to  the  property,  of  paasengers,  have 
been  the  subject  of  Investigation. 

In  the  case  of  Putnam  v.  Ballroad  Co.,  S5 
N.  T.  108,  the  subject  la  very  fully  consid- 
ered, and  the  court  says  "that  the  con- 
ductor la  only  called  upon  to  act  npon  im- 
proprieties M  offenses  witness^  or  made 
known  to  him;  and  the  company  can  only 
be  charged  for  tiie  neglect  of  some  duty 
arising  ftom  dreumstances  of  which  the 
conductor  was  cognizant,  or  of  which.  In  the 
discharge  of  his  duties,  he  ought  to  have 
been  cognisant  The  law  only  looks  to  the 
proximate  cause  of  an  Injury  In  holding  a 
wrongdoer  liable  to  an  action;  and.  If  the 
damage  Is  not  the  probable  consequence  of 
a  wrongful  act.  It  Is  not  tbe  proximate  cause, 
so  as  to  make  the  wrongdoer  liable."  In  Mc- 
Oraw  V.  Stone,  63  Pa.  St  436,  the  rule  Is  de- 
clared to  be  "that  a  man  Is  answerable  for 
tbe  con^uences  of  a  fault,  which  are  nat- 
ural and  probable;  but  if  the  fault  happen 
to  concur  with  something  extraordinai7,  and 
not  likely  to  be  foreseen,  he  will  not  be  an- 
swerable.** In  the  case  of  Railway  Oo.  v. 
Hinds,  63  Pa.  St  512  (one  of  the  leading 
cases  uptm  this  eubjecQ.  It  is  said:  "There 
Is  no  such  privity  between  a  railroad  com- 
pany and  a  paaseiver  as  to  make  It  liable 
for  that  passenger's  Injury  to  another,  upon 
the  principle  of  respondeat  superlOT.  The 
only  ground  on  which  the  company  can  be 
charged  Is  a  violation  of  the  contract  made 
with  the  injured  party.  The  company  un- 
dertook to  carry  the  ptalntUT  safely,  and  so 
n^llgoitly  performed  this  contract  that  she 
was  Injured.  TUs  is  the  ground  of  her  ac- 
tion. It  can  rest  upon  no  other."  In  that 
case  a  riotous  crowd  rushed  upon  tbe  cars, 
in  such  numbers  as  to  defy  the  power  of  the 
conducts  to  resist  tbem.  They  commenced 
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to  flght  In  tbe  car  In  vblch  the  ^alDtiff  was 
Injured.  Thiee  canses  of  error  were  assign- 
ed: First,  'the  OTldence  shows  that  the  con- 
ductor did  not  do  Us  duty  by  aUowine  Im- 
proper persons  to  get  on  the  cars;  secondly, 
he  allowed  more  persons  than  wwe  proper, 
under  the  circumstances,  to  get  on  the  train, 
and  remain  upon  it;  third,  he  did  not  do 
what  he  could  and  ought  to  have  done  to 
put  a  stop  to  the  flght  upon  tbe  train,  which 
resulted  In  the  plalntllTs  injury."  In  dls- 
cuulng  these  errors,  the  court  said  that  it 
had  been  left  to  the  Jury  to  "determine 
whether  the  disorderly  character  of  the  men 
who  came  upon  the  train  had  fallen  under 
the  conductor's  obserratlon,  so  as  to  Induce 
a  reasonable  man  to  apprehend  danger  to 
the  safety  of  the  passengers."  The  plain 
meaning  of  this  Is  that  the  liability  depend- 
ed upon  the  fact  that  the  disordnly  char- 
acter of  the  men  who  were  permitted  to  en- 
iee  tbe  train  had  come  nnder  the  conductoi^s 
observation,  and  was  such  as  to  Induce  a 
reasonable  man  to  apprehend  danger  to  the 
safety  of  tbe  passengers.  Tbe  liability  was 
made  to  rest  upon  the  express  or  implied 
notice  to  the  c<mductor  of  the  dangerous 
character  of  those  entering  tbe  train.  In 
the  case  of  Railroad  Co.  t.  Burke,  SH  Miss. 
200,  four  or  five  persons  were  co-passengers 
with  tbe  plaintiff  on  a  special  train.  They 
were  riding  together  In  tbe  baggage  car, 
and  rudely  deprived  the  plaintiff  of  bis  hat 
The  plaintiff  sent  to  the  conductor,  and  In- 
formed him  of  the  Injury.  The  conductor 
asked  them  to  return  the  hat  They  became 
Insulting,  and  a  flght  ensued,  in  which  the 
plaintiff  was  shot  He  sued,  and  recoTcred 
damages;  the  court  holding  that  It  Is  the  du- 
ty of  the  etmductor  of  a  passenger  train  to 
presenre  order,  to  protect  passengers  from 
insult  and  Injury  from  their  fellow  tAssen- 
gers,  and,  If  necessary  to  the  discbarge  of 
this  duty,  he  should  stop  the  train,  and 
summon  to  his  aid  his  fellow  employes  and 
such  passengers  as  might  be  willing  to  as- 
sist, and  eject  tbe  disorderly  persona  from 
the  train.  Failure  to  discharge  this  duty  as 
far  as  he  has  tbe  means  and  power  renders 
the  railroad  company  liable  in  damages  to 
tbe  Injured  or  insulted  passenger.  In  the 
course  of  its  opinion,  the  court  says:  "The 
liability  of  the  carrier  arises  not  from  the 
fact  that  the  passenger  has  been  injured, 
but  from  the  failure  of  the  officials  to  af- 
ford protection.  It  will  be  necessary,  there- 
fore, to  bring  hMne  to  the  conductor  (or 
other  agent  or  officer  of  the  company)  knowl- 
edge  or  opportunity  to  know  that  the  injury 
was  threatened,  and  to  show  that  by  his 
prompt  iuterrentlMi  be  could  have  prevent- 
ed or  mitigated  It"  In  tbe  case  of  Brltton 
T.  Railroad  Ca,  88  N.  O.  536,  it  Is  held  that 
It  Is  the  du^  of  the  company  to  protect  ev- 
ery passenger  from  the  violence  and  assault 
of  his  fellow  iiassengers  or  of  intruders,  and 
that  it  will  be  held  responsible  for  its  own 
or  its  servants'  negligence  in  tbe  premises 


when  the  same  mlj^t  bare  been  foreseen 
and  prevented  by  the  exercise  of  proper  care. 
"The  liability  of  the  d^endant  to  the  plain- 
tiff grows  not  out  of  tbe  fact  that  she  was 
Injured,  but  out  of  the  failure  of  Its  serv- 
anto  to  affcnrd  protection  aita  they  bad 
reasonable  grounds  for  believing  that  tIo- 
lence  to  ber  was  imminent"  In  the  case 
of  Batton  r.  RaUroad  Ga,  77  AUl  5»1,  it 
waa  held  that  while  It  Is  the  duty  of  a  rail- 
road company,  as  a  commtm  carrier,  to  pro- 
tect its  passengers  against  violence  or  dis- 
orderly conduct  on  the  part  of  Its  own 
agents  or  other  passengers  and  strangers 
when  8u<^  violence  or  mlsoinduct  may  be 
reasonably  expected  and  prevented,  yet  that 
It  Is  not  liable  to  an  action  for  dainages  for 
a  wrong  when  'It  is  not  shown  that  the 
company  had  notice  of  any  facts  which  Jus- 
tifled  the  expectation  that  a  wrong  would  be 
committed.  And  tbe  court,  tn  its  opinion, 
says  "that  all  the  cases  upon  tbe  subject  Im- 
pose the  qualification  that  the  wrong  or  In- 
Jury  done  passengers  by  strangers  must 
have  beai  of  such  a  character,  and  perpe- 
trated under  such  circumstances,  as  that  It 
might  reasonably  have  bera  anticipated  or 
natnraUy  expected  to  occur."  These  casea 
seem  to  stand  upon  a.  safe  middle  ground  be- 
tween the  Einglish  cases  which  declare  that 
a  passenger  Is  only  entitled  to  protection 
at  tbe  bands  of  the  carrier  and  ito  servants 
against  such  Injuries  as  might  reasonably  be 
considered  as  within  tbe  contemplation  of 
the  iHuties  at  the  time  the  ticket  was  pur- 
chased, which  Is  the  evidence  of  the  con- 
tract of  carriage  (See  Pounder  r.  Railway 
Go.  [1892]  1 Q.  B.,  at  page  390),  and  the  cases 
relied  upon  by  the  plaintiffs  In  emv.  In 
which  the  liability  of  sleeplng-car  companies 
as  to  the  property  of  passengws  is  enforced, 
and  In  which  there  are  expressions  which 
seem  to  support  the  contention  as  to  liability 
tot  injuries  to  their  persons.  As  we  have 
sem,  the  responsibility  of  the  carrier  does 
not  flow  directly  from  the  injuries  sustained, 
but  rests  upon  tbe  principle  that  It  Is  tbe 
duty  of  railroad  and  sleeplngKUir  companies 
to  convey  their  passengers  and  gueato  In 
comfort  and  safety;  and,  while  not  directly 
responsible  to  a  passenger  for  a  wroi^  In- 
flicted by  an  Intruder  or  stranger  or  fellow 
passenger,  they  are  responsible  for  such  to- 
Jury  if  It  appear  tbat  tbe  companies  knew, 
or  ought  to  bave  known,  that  danger  existed 
or  was  reasonably  to  be  apprehended,  and 
that  they  could,  by  the  use  of  tbe  agencies 
at  tfaeic  disposal,  have  prevented  tbe  mis- 
chief. It  Is  better  that  the  carrier  should 
be  held  responsible  to  a  passenger  for  In- 
juries received  at  the  hands  of  an  Intruder, 
a  stranger,  or  a  frilow  passenger  only  In 
those  cases  where  Its  agente  or  employes 
knew,  or,  in  the  light  of  surrounding  circum- 
stances, ought  to  bave  known,  that  danger 
threatened  or  was  to  be  apprehended,  and 
then  failed  to  use  their  autbortty  and  powet 
to  protect  him  from  tbe  Impraiding  peril. 
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Uwn  tbat  the  hitherto  recognlKd  limits  ot 
responsibility  for  negligent  acta  should  be 
railarged.  and  the  carrier  be  held  to  answer 
for  a  caaiiall7  wholly  tinforese^  and  of 
which  this  declaration  contains  the  only  re- 
corded Instance. 

In  this  cas^  notice  to  the  company  or  Its 
Agents  Is  not  charged,  and  no  drcumstance 
is  alleged  which  could  have  put  the  com- 
pany or  Its  agents  upon  Inquiry,  or  have  ex- 
cited the  apprehension  of  the  most  careful 
and  cautious.  The  wrong  Itself  was  not 
only  unusual,  but  It  is  belfoTed  to  be  whol- 
ly without  precedent.  Certainly,  the  dili- 
gence of  counsel  and  the  laboroi  of  the  court 
hare  failed  to  discovw  any  similar  case. 
Under  such  drcamstanees,  we  think  it 
would  be  harsh  and  oppresstve  to  Impose  a 
liability  upon  the  defendants.  The  court  did 
not  err  in  sustaining  the  demurrer,  and  its 
Judgment  la  affirmed. 


(98  Ta.  M) 

CLASON  T.  PARBISH. 
(Supreme  Court  of  Appeals  of  Virginia.  April 
9,  1886.) 

AoTiox  OH  A  Note  —  Plsa  or  Nii.  Dbbbt  —  En- 

DBNOB— SOFriOIBMOT. 

L  Code,  S  3279.  the  effect  of  whldi  is  to  dis- 
pense with  the  proof  of  handwriting  in  actions 
on  writings  not  under  seal,  unless  denied  by  af- 
fidavit filed  with  plea,  dods  not  apply  to  an  alle- 
gatioD  by  plaintiff,  io  an  action  on  notes,  that 
the  indorsee  of  the  notes  sold  and  transferred 
them  to  him  after  maturity;  and  the  plea  of  nil 
debet,  in  sucb  case,  puts  in  issue  such  allega- 
tion, and  makea  it  incnmbe&t  on  plaintiff  to 
prove  it 

2.  In  an  actloa  on  notes,  plaintiff  alleged 
that  Mrs.  T.,  the  indorsee,  sold  and  transferred 
tbem  to  him  after  maturity,  and  such  allegation 
was  put  in  isau^  b^  pica  of  nil  debeL  Held,  that 
evidence  that  plaintiff  obtained  the  notes  from 
Mrs.  T.'s  husband  was  insuffident  to  support 
plaintiff's  allegation. 

Appeal  finHU  circuit  court  of  of  Bich- 
mond. 

Action  by  W.  H.  Parrlsh  against  Augustus 
Clason  mk  promissory  notes.  Trom  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Hill  Carta*  and  A  K.  I«ake,  for  appellant 
Ueredlth  &  Cocke,  for  ai^ellee. 

HARRISON.  J.  The  declaration  in  this 
case  avers  tbat  the  defendant  made  three 
several  negotiable  notes,  and  promised  there- 
by to  pay  the  same  to  E.  B.  Taylor  &  Co.  or 
order,  and  that  said  E.  E.  Taylor  &  Co.  did 
indorse  each  of  said  notes  to  Mrs.  T.  F.  Tay- 
lor before  maturity,  and  that  after  said  notes 
had  been  diBhonored  and  protested  for  non- 
payment, Mrs.  T.  F.  Taylor  sold  and  trans- 
ferred each  of  said  notes  to  the  plalntifL 

This  declaration  was  demurred  to,  and  nil 
-debet  pleaded.  The  demurrer  was  overruled, 
and  the  plaintiff  took  issue  on  the  plea.  Up- 
on the  trl^  the  plaintiff  testified  that  he  ac- 
-quirod  the  three  notes  sued  on,  for  value, 
from  Blr.  T.  F.  Taylor.   Tills  was  all  fbe  ev- 


idence in  the  case,  and  the  defendant  4emui^ 
red  to  the  plaintiff's  evidence,  In  which  de- 
murrer the  plaintiff  joined;  and  thereupon 
the  jury  found  a  verdict  for  the  amount  of 
the  notes,  subject  to  the  opinion  of  the  court 
upon  the  law,  upon  consideration  whereof 
the  court  was  of  opinion  that  tiie  evidence 
was  sufficient  In  law  to  maintain  the  issue 
Joined,  and  ga-ve  Judgment  in  favor  of  the 
plaintiff  for  the  amount  aacertalned  by  the 
verdict  of  the  Jury.  Whether  or  not  there  In 
error  in  this  judgment  is  the  qqestion  now 
to  be  determined  by  this  com't 

At  cmumon  law,  in  an  action  of  this  kind, 
every  allegation  of  the  declaration,  the  exe- 
cution of  the  notes,  as  well  as  all  the  differ- 
ent assignments  of  th^m,  have  been  put  1a 
issne  by  the  plea  of  nil  debet  Chit  Bills 
[Old  Ed.]  p.  3SD;  1  Saund.  PL  &  Ev.  p.  615. 
But  under  our  statute  (section  3279  of  the 
Code)  there  could  be  no  Issue  as  to  the  ex- 
ecution of  these  notes,  or  the  Indorsement 
thereof  to  Mrs.  T.  F.  Taylor,  because  the 
making  and  indorsing  to  her  were  alleged  In 
the  declaration,  and  there  was  no  affidavit 
filed  denying  the  truth  of  those  allegations. 

Under  the  pleading  In  this  case  on  the  is- 
sue ai  nil  debet,  the  declaration  bavlug  char^ 
ged  that  the  d^endant  In  the  suit  had  made 
the  notes  sued  on,  and  that  B.  B.  Taylor  & 
Co.  had  indorsed  tbem  orer  to  Mrs.  T.  F. 
Taylor,  and  the  plea  of  the  defendant  not 
b^ng  supported  by  affidavit,  there  was  no  is- 
sue of  fact  as  to  the  execution  of  these  notes, 
nor  of  their  indorsement  and  transfer  to 
Mrs.  T.  F.  Taylfff.  These  fticts  are  admitted 
by  the  pleadings. 

The  only  remaining  allegation  of  the  dec- 
laration is  that  after  the  notes  had  been  pro- 
tested, they  were  sold  and  transferred  by 
Mrs.  T.  F.  Taylor  to  the  plaintiff. 

It  is  insisted  by  the  plaintiff  that  section 
3279  of  the  Code  applies  also  to  this  last  al- 
legation. The  tltie  of  this  section  is,  "When 
Proof  of  Writing  not  Required,  uhless  De- 
nied by  Affidavit  Filed  with  Plea."  The 
effect  of  the  statute  Is  to  dispense  with  the 
proof  of  handwriting  In  actions  on  .writings 
not  tmder  seal;  nothing  more.  Phaup  v. 
Stratton,  9  Grat  619. 

The  question  of  handwriting  Is  not  in- 
volved In  the  allegation  of  the  declaration 
that  the  notes  were  sold  and  transferred  by 
Mrs.  T.  F.  Taylor  to  the  plaintiff,  and  there- 
fore section  3279  does  not  apply.  This  last 
allegation  is  put  dlrectiy  in  issue  by  the  plea 
of  nil  debet,  just  as  it  was  at  common  law. 

The  plaintifr  alleges  that  Mrs.  T.  F.  Taylor 
sold  and  transferred  the  notes  to  him  after 
maturity.  This,  the  defendant,  by  his  plea  of 
nil  debet,  denies.  On  this  issne  the  parties 
went  to  trial,  and  the  burden  was  on  the 
plaintiff  to  prove  the  case  stated.  The  only 
evidence  Is  that  of  the  plaintiff,  who  held  the 
notes  in  his  hands,  the  titie  in  and  ownership 
of  which  had  been  placed,  by  the  admlssitms 
in  the  pleadings,  in  Mr.  T.  F.  Taylor,  and 
who  testified  that  he  acquired  the  notes 
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from  Mrs.  T.  F.  Taylor.  There  was  no  at- 
tempt to  Bhow  that  Mr.  Taylor  had  acquired 
title  to  the  notes  from  Mrs.  T.  F.  Taylor, 
and  not  a  word  of  evidence  offered  to  estab- 
lish In  any  way  his  right  and  title  to  the 
notes.  The  Issue  was  whether  they  had 
been  transferred  by  Mrs.  Taylor  to  the  plain- 
tiff. They  were  not  Indorsed  by  her,  and,  bo 
far  from  proving  the  alleged  sale  and  trans- 
fer by  her,  the  plaintiff  proved  that  be  got 
them  from  another,  who  Is  not  shown  to  be 
the  agent  of  the  admitted  owner,  or  to  have 
ever  had  any  authority  from  the  owner  to 
sell  and  transfer  them. 

The  material  fact  put  In  issue  was  wheth- 
er these  notes,  admitted  to  be  the  property 
of  Mrs.  Taylor,  had  been  transferred  by  her, 
or  by  her  authority,  to  the  plaintiff.  There 
was  a  total  failure  to  sustain  this  Issue  on 
the  part  of  the  plaintiff,  and,  on  the  demur- 
rer to  the  evidence.  Judgment  should  have 
been  rendered  for  the  defendant 

For  the  foregoing  reasons  the  Judgment  of 
the  circuit  court  must  be  reversed  and  set 
aside,  and  this  court  wUl  enter  such  Judg- 
ment as  the  said  drcuit  court  ought  to  have 
rendered. 


(92  Va.  731:  88  Va.  1) 

COLLINS  et  al.  v.  CHRISTIAN,  Judge. 
(Supreme  Court  ui  Appeals  of  Virginia.  AprU 
9,  1896.) 

Bm.  Of  ExoarTJOKs— Bioxma — Hi.j[pahds  to 

JUDOK. 

1.  Mandamus  lies  to  compel  a  judge  to  sign 
n  bill  of  exceptions  as  presented  to  bun,  where 
it  appears  that  the  facts  stated  therein  were  true, 
as  far  as  they  went,  and  where  the  objection  re- 
lied on  as  a  defea»e  to  the  petition  for  the  writ 
was  the  failure  of  the  bill  to  contain  a  certain 
clause,  to  the  insertion  of  which,  it  appears,  re- 
lators would  not  have  objected  if  respondent  had 
informed  them  that  he  desired  its  insertion., 

2.  Mandamus  will  not  issue  to  compel  a 
judge  to  sign  a  bill  of  exception*  whidi  he  states 
does  not  correctly  set  ont  the  eridence,  and  which 
witnesses  testify  does  not  correctly  set  out  their 
testimony. 

Petition  Ixy  K.  JF.  GoUlna  and  others  toe  a 
writ  of  mandamus  to  compel  D.  A.  Christian, 
Judge,  to  sign  bUte  ot  exceptlona.  Granted  aa 
to  one  bUL 

J.  Singleton  Pl^,  for  petitlcmerB.  H.  D. 
Flood,  for  respondent. 

CARDWELL,  J.  This  Is  an  application  to 
this  court  to  Issue  a  writ  of  mandamus  to 
compel  the  Honorable  D.  A.  Christian,  judge 
of  the  county  court  of  Appomattox  county,  to 
sign  two  bills  of  exceptions  tendered  by  the 
relators,  B.  F.  Collins  and  others,  to  certain 
rulings  of  the  judge  at  the  trial  of  the  relat- 
ors under  an  Indlctmrat  for  a  violation  of  the 
election  laws,  had  In  the  county  court  of  Ap- 
iwmattoz  at  the  July  term,  1895,  which  trial 
resulted  in  their  ctmvlctlon,  and  a  Judgment 
against  each  for  a  fine  of  $15.  The  notice 
and  a  copy  of  the  petltton  having  been  served 
as  required  by  section  3011  of  the  CJode,  the 


respondent  filed  his  answer,  and  to  this  the  re- 
lators file  exceptions;  and  the  case  comes  on 
to  be  heard  upon  the  petition  and  answer,  the 
exceptions  to  the  answer,  and  the  depositions 
taken  on  behalf  of  the  relators  and  the  re- 
spondent 

The  Jurisdiction  of  this  court,  by  manda- 
mus, to  compel  the  Inferior  courts  to  sign  and 
seal  bills  of  exceptions,  or  to  amend  such  bill* 
according  to  the  truth  of  the  case.  Is  no  longer 
an  open  question  In  Virginia.  Page  v.  Clop- 
ton,  30  Grat  415,  and  auOiorltleB  there  dted. 
From  the  petition  Is  appears  that  on  the  morn- 
ing after  the  trial  had  on  Jnly  5,  1896,  coun- 
sel for  relators  prepared  In  full  fom*  bills  of 
exceptions  to  certain  rulings  of  the  court,  be- 
ing Noe.  1,  2,  3,  and  4,  and  left  them  with  the 
clerk,  and  on  the  10th  of  July  they  asked  re- 
spondent to  sign  the  bills,  and  that  he  prorii- 
Ised  to  attend  to  the  matter  the  next  morning; 
that  during  the  next  day  be  was  again  asked 
to  sign  them,  but  did  not  On  the  15th  he 
signed  three  of  them,  but  for  some  reason  on- 
known  to  relat(H«*  counsel,  as  they  claim,  de- 
clined then  to  sign  bill  of  exceptions  No.  1. 
The  county  court  continued  In  session  until 
the  18th  day  of  July,  trying  other  cases,  and 
on  the  18th,  which  wad  the  last  day  of  the 
term,  bill  of  exceptions  No.  S  prepared  by  re- 
latcM^'  counsel,  containing  the  certllicate  of 
the  eridence  on  the  trial,  was  handed  the  re- 
spondent or  It  may  have  been  handed  to  him 
on  the  17th.  At  all  events,  when  the  July 
term  of  his  court  adjourned,  oo  the  ISth,  re- 
spondent still  had  bill  of  exceptions  No.  1, 
given  him  on  the  10th,  and  No.  S,  given  him 
on  the  17th  or  18th;  and  op  to  that  time  It  Is 
claimed  by  relators  that  nether  they  nor  thelz 
counsel  had  heard  of  any  objection  to  either 
bill,  or  of  any  reason  wby  the, respondent  did 
not  sign  them.  The  answer  shows  that  the 
statements  as  to  when  the  bills  of  exceptloua 
were  placed  In  the  hands  of  the  respondoit 
are  substantially  correct  and,  while  the  re- 
spondent says  that  he  tdd  the  counael  Tcr  re- 
lators,  vihm  bills  numbered  1  and  5  were 
handed  him,  that  he  could  not  sign  tbem,  be- 
cause they  did  not  state  the  truth  of  the  case, 
he  does  not  say  that  he  pointed  ont  to  coun- 
sel wherein  the  bills  were  Incorrect  nor  that 
he  stated  to  them  the  corrections  be  desired  to 
be  made;  and  It  furth^  appears  that  on  the 
last  day  of  the  Jnly  term,  when  the  fifth  bill 
of  exceptions,  setting  out  the  testimony  in  the 
case,  was  presented,  the  respondent  caused  to 
be  entered  on  the  order  book,  by  consent  of 
counsel,  an  order  to  the  effect  that,  when  bill 
of  exceptions  No.  0  was  agreed  upon  by  coun- 
sel (time  being  given  them  for  the  purpose), 
the  bill  was  to  be  signed  and  sealed  by  tbe 
court  and  be  considered  and  treated  as  enter- 
ed as  of  that  day;  nothing  being  said  in  the 
order  or  by  counsel  at  that  time  with  refer- 
ence to  bin  No.  1.  The  answer  then  sets 
forth  that  after  holding  the  bills  of  exceptions 
tn  question  for  a  considerable  time,  to  enable 
counsd  for  relatras  and  the  atbMii^  for  the 
commonwealth  to  agree  upon  bUlof  axceptioas 
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Na  6,  respondent  was  compelled  to  tednft 
both  bUIs,  to  make  them  fairly  state  the  truth 
of  the  case;  "that  he  did  this,  bat,  wlthont 
signing,  he  left  them  at  the  courthonse  for 
the  Inspection  ot  conns^  for  relators,  when 
notice  was  served  upon  him  that  an  applica- 
tion would  be  made  to  the  judge  of  the  Fifth 
Judicial  circuit  to  compel  him  to  si^  the  bills, 
and  that  he  then  went  to  the  clerk's  office, 
signed  them,  and  made  answer  to  the  manda- 
mos  nisi  issued  by  the  jaid  Judge." 

.CFbere  being  a  traverse  of  the  answer,  the 
first  question  Is,  does  bill  of  exceptions  No.  1, 
signed  by  the  respondent  some  time  after 
the  adjournment  of  the  court,  correctly  set 
forth  the  truth  of  the  case?  This  blU  No. 
1,  as  originally  presented  to  respondent  on 
the  10th  of  July,  1895,  Is  as  foUows:  "Be  It 
remembered  that  on  the  trial  of  this  cause 
(Commonwealth  of  Virginia  t.  D.  W.  McKln- 
ney  and  others],  and  after  Lamech  Jones 
had  been  examined  as  a  witnesa  for  the  com- 
monwealth, the  attorney  for  the  common- 
wealth offered  in  evidence  the  poll  book  re- 
turned by  the  Judges  of  election  at  Spout 
Springs  precinct  to  the  clerk's  office,  and 
with  the  said  book  a  certain  typewritten 
statement  signed  by  Lamech  Jones,  to  the 
hitroductlon  of  which  defendants,  by  coun- 
sel, objected  upon  the  ground  that  It  foHned 
no  part  of  any  record,  and  was  wholly  In- 
competent and  tnadmlsalble  oi^  the  trial, 
said  lAmech  Jones  having  already  been  ex- 
amined as  a  witness  touching  the  matters  In 
said  statement  contained.  And  In  support 
of  said  objection  the  defendants  proved  by 
Geo.  T.  Peera,  clerk,  that  said  poU  book  was 
received  by  him,  duly  sealed,  as  the  returns 
from  said  precinct;  that  the  same  was  open- 
ed on  the  second  day  after  the  election,  by 
the  board  of  election  commissioners,  accord- 
ing to  law.  In  his  office;  that  said  statement 
was  then  no  pai-t  of  said  book,  and  was  not 
then  seen,  but  that  said  board  canvassed 
the  returns  from  all  the  precincts,  and  as- 
certained the  result,  and  signed  the  papers 
accordingly;  that  on  Monday,  the  2Tth  of 
May,  at  the  second  meeting  of  said  board, 
the  said  statement  of  Lamech  Jones  was 
produced  as  a  separate  p^er,  read  by  the 
board,  and  ordered  by  the  said  board  to  be 
attached  to  said  poll  book  as  a  part  thereof. 
And  thereupon,  after  hearing  said  objections 
and  testimony,  the  court  overruled  the  de- 
fendants' objection,  and  admitted  said  state- 
ment as  evidence,  which  was  then  read  to 
the  Joiy,"  etc  Bill  No.  1,  as  signed  by  the 
respondent,  and  left  with  the  <derk  to  be 
made  a  part  of  the  record,  is  as  follows: 
■fBe  It  remembered  that  on  the  trial  of  this 
cause.  Slid  after  Lamech  Jones  had  been  ex- 
amined as  a  witness  for  the  commonwealth, 
the  commonwealth,  by  its  attorney,  offered 
In  evldcn'«  the  poll  book  returned  by  the 
judges  of  election  at  Spout  Springs  precinct 
to  the  clerk's  at&ce;  said  poll  book  contain- 
ing, among  other  things,  a  written  statement, 
slgiked  bgr  Lamech  Jones.   To  the  Introduc- 


tion (tf  said  poll  book  the  defendants,  by 
counsel,  objected,  which  objection  the  court 
overruled,  and  admitted  the  said  poll  book, 
and  all  of  Its  contents,  as  evidence,  to  which 
ruling  and  action  of  the  court  the  defend- 
ants except,  and  pray  the  court  to  sign  and 
seal  this,  their  first  bill  of  exceptions,  whl(^ 
is  done  accordingly.  D.  A.  Christian.  [Seal]" 
The  difference  between  the  two  Is  readily 
perceived,  and  the  omission  In  bill  No.  1,  as 
signed,  to  state  all  the  facts  contained  In  the 
bill  as  presented  to  the  respondent,  might 
prove  to  be  a  matter  of  vital  importance  to 
the  relators  in  the  appellate  court.  The  an- 
swer of  the  respondent  does  not  set  forth 
that  he  pointed  out  to  counsel  the  objection 
that  he  had  to  bill  No.  1.  when  presented  to 
him;  but  in  bis  deposition,  given  In  his  own 
behalf,  he  states  that  he  Informed  counsel 
that  he  could  not  sign  No.  1,  as  It  was  not  a 
true  statement  of  the  facts  ia  the  case,  ana 
pointed  out  to  him  wherein  the  bill  was  de- 
fective, and  told  counsel  that,  If  he  would 
correct  It,  he  (respondent)  would  sign  it; 
and  It  appears  from  other  testimony  ad- 
duced that  the  only  correction  required  by 
respondent  In  this  blU,  as  originally  present- 
ed, was  the  Insertion,  at  the  proper  place  in 
the  bill,  of  the  words,  "But,  before  adjourn- 
ing, reconsidered  their  action,  and  adjourn- 
ed over  unUl  Monday,  the  27th,  for  a  final 
determination  of  the  return."  It  further  ap- 
pears that  counsel  for  relators  would  not 
have  objected  to  the  insertion  of  these  words 
In  blU  of  exceptions  No.  1»  had  the  respond- 
ent Informed  them  that  he  desired  these 
words  to  be  inserted.  We  are  therefore  of 
opinion  that  a  peremptory  writ'  of  man- 
damus should  Issue,  directed  to  the  respond- 
ent, commanding  him  to  sign,  seal,  and  make 
a  part  of  the  record  In  the  case  of  The  Com- 
monwealth V.  The  Relators,  bill  of  excep- 
tions No.  1,  as  presented  by  counsel  for  re- 
lators, and  hereinbefore  set  out;  Inserting 
therein,  at  the  proper  place,  the  words,  "But,  . 
before  adjourning,  reconsidered  their  action, 
and  adjourned  over  unUl  Monday,  the  27th, 
for  a  final  determination  of  the  return." 

We  are  imable,  by  an  inspection  of  bill  of 
exceptions  No.  5,  as  signed  by  the  respond- 
ent, to  determine  whether  It  correctly  sets 
forth  the  evidence  at  the  trial,  as  this  bill  is 
not  set  out  In  fall  in  the  record,  but  it  ap- 
pears that  the  only  controversy  over  this  bill 
is  as  to  the  manner  in  which  the  evidence 
given  by  Lamech  Jones  and  John  Overton 
Is  set  forth.  In  addition  to  the  statement 
by  respondent  that  this  bill  does  correctly 
set  forth  the  truth  of  the  case,  the  deposi- 
tion of  Lamech  Jones  is  taken,  wherein  he 
says  that  he  did  not  testify,  as  is  claimed 
by  relators,  that  D.  W.  McKlnney,  one  of  the 
relators,  tried  to  get  him  to  sign  a  paper 
containing  statements  like  those  in  the  state- 
ment of  his  testimony  as  made  out  by  re- 
lators' counsel,  but  he  refused  to  do  it;  and 
he  further  testifies  that  he  was  shown  his 
evidence,  given  at  the  trial,  and  as  Inoorpo- 
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rated  In  bill  of  exceptioas  No.  5,  as  settled 
and  signed  by  respondent,  and  tbat  it  cor- 
rectly states  hiB  evidence  as  given.  It  Is  fur^ 
ther  shown,  we  thtnk,  by  the  testimony  of 
another  witness,  that  the  evidence  given  by 
John  Overton  at  the  trial  was  not  as  dalm- 
ed  by  the  relators,  and  hence  the  answer  of 
the  respondent  should  be  contduslve  as  to  bill 
of  eiceptions  No.  5.  We  are  therefore  fur- 
ther of  opinion  that  a  peremptory  wnt  of 
mandamus  should  not  issue,  commanding  re- 
spondent to  sign  bill  of  exceptions  No.  5  as 
presented  to  him  by  relators*  counsel,  but 
that  said  bill,  as  settled  and  signed  by  re- 
spondent, should  remain  as  signed,  and  as 
part  of  the  record.  The  order  of  this  court 
will  be  tbat  a  writ  of  mandamus  issue,  di- 
rected to  res[>ondent,  commanding  blm  to 
settle,  sign,  seal,  and  malie  bill  of  exceptions 
'So.  1  a  part  of  the  .record  in  this  case,  in  ac- 
cordance with  the  (fplnion  <^  thla  court  as 
set  forth  above. 

(93  Ta.  14) 

PRICE.  AnditfflT,  T.  SMITH. 
(Supreme  Oonrt  of  Appeals  of  Virginia.  April 
9,  1896.) 

ConTircTioiTAL  Law— SBLr-AoTixo  PaovisionB— 
CotiBT  or  Appeals— JuEisDiCTiOH— 
S  H  B  Kirrs— Com  PBNBATioy. 

1.  Const.  arL  6,  i  2.  providing  that  the  court 
of  appeals  shall  have  appellate  jurisdiction  only, 
except  In  habeas  corpus,  mandamus,  and  prom- 
bition,  la  not  self-acting,  so  as  to  confer  ju- 
rifldiction  on  the  court  of  appeals,  In  mandamus, 
before  the  providon  la  earned  into  effect  by  leg- 
islation. 

2.  Mandamus  proceedings  to  compel  the  ia- 
snance  of  a  warrant  on  the  atf  treasurer  in  pay- 
ment of  an  account  involve  a  matter  not  "mere- 

S pecuniary"  (Code  1887,  S  3455),  so  aa  to  give 
e  court  of  appeals  jurisdiction  to  review  a  judg- 
ment therein,  urespectiTe  of  the  amount  involved 
or  the  court  in  which  the  judgment  was  renaer- 
ed. 

3.  Code,  i  928,  reqtiires  a  jailer  to  furnish 
each  prisoner  with  food  and  bedding,  and  to 
have  the  apartments  of  the  jail  warmed,  wben 
proper,  and,  in  case  of  sicicnesB,  medical  attend- 
ance, etc  Section  3532.  in  provkliDg  for  the 
comuensatioD  for  the  Jailer,  provides  a  certain 
fee  for  receiving,  and  a  certain  amount  per  day 
for  keeping  and  supporting,  each  prisoner.  Sec- 
tion 4079  provides  for  the  payment  of  medical 
attendance  and  clotbing  furnished  prisoners. 
Section  ^32  provides  tbat  the  fee  for  lEeeping 
prisonera  and  aupoorliog  them  shall  be  paid  by 
tbe  commonwealth,  except  for  prisoners  commit- 
ted for  violation  of  city  ordinances.  Held,  that 
a  jailer  was  not  entitled  to  be  reimburse  by  a 
city  for  fuel  furnished  by  him  to  warm  the  jail. 

Error  to  corporation  court  of  Alexandria. 

Mandamus  proceeding  by  W.  II-  Smith 
against  B.  P.  Price,  auditor.  From  adjudg- 
ment for  plaintiff,  defendant  brings  error. 
Judgment  set  aside,  and  petition  for  man- 
damus dismissed. 

SamL  G.  Brent,  for  plaintiff  in  error.  A. 
W.  Armstrong  and  F.  L.  Smith,  for  defend- 
ant in  error. 

HARRISON,  J.  The  first  question  to  be  de- 
termined is  the  right  of  this  court  to  take 
Jurisdiction  by  writ  of  error  In  a  mandamus 


proceeding,  where  the  amount  Involved  is 
less  than  $500.  It  is  Insisted  that  the  matter 
In  controversy  is  merely  pecuniary,  and,  be- 
ing for  a  sum  less  than  $500,  there  can  be  no 
writ  of  error. 

Section  2,  art  6,  of  the  constitntlon  of  Vir^ 
^nia,  in  declaring  the  Jurisdiction  of  this 
court,  says  It  shall  have  appellate  Jurisdiction 
only,  except  in  cases  of  habeas  corpus,  man- 
damus, and  prohibition.  The  constitution 
regulates  tbe  character  of  the  Jurtsdlction, 
whether  original  or  appellate,  which  this 
court  may  exercise,  and  restricts  the  power 
of  tbe  legislature  so  as  to  prevent  it  from 
conferring  original  Jurisdiction  of  any  other 
character;  but  that  Jurisdiction,  whether 
original  or  appellate,  must  stIU  be  regulated 
by  law.  The  legislature  must  carry  Into 
effect  the  constitutional  provision,  by  appro- 
priate enactments.  The  constitution  does 
not,  proprio  vigore,  confer  Jurisdiction  upon 
this  court,  and  therefore  whatever  Jurlsdic- 
tlon  it  exercises  must  be  by  virtue  of  statu- 
tory authority  made  In  pursuance  of  the 
constitution.  Bamett  v.  Meredith,  10  Qrat 
650;  Page  v.  Clopton,  30  Grat  417;  Gresham 
V.  BweU,  84  Va.  784,  6  S.  E.  134. 

The  legislature  has,  from  time  to.  time,  en- 
acted appropriate  legislation  touching  tbe 
matter  of  the  Jurisdiction  of  this  court. 

Sections  3454  and  3455  of  the  Code  of  1887, 
taken  together,  provide  in  what  cases  peti- 
tion for  appeal,  writ  of  error,  or  supersedeas 
may  be  presented.  Section  3454,  by  itself, 
would  give  Jurisdiction  to  this  court  In  eve^ 
case;  but  this  power  la  limited  by  section 
3455,  which  provides  in  what  cases  such  right 
of  appeal,  writ  of  error,  or  supersedeas  are 
prohibited. 

Section  3454  therefore  secures  tbe  right 
to  a  writ  of  error  In  the  case  at  bar.  unless 
it  Is  prohibited  by  section  3455.  This  section 
prohibits  an  appeal  where  the  petition  Is 
presented  more  than  one  year  after  the  final 
Judgment  or  decree,  where  the  judgment 
complained  of  la  rendered  by  a  county  or 
corporation  court  on  an  appeal  from  a  Jus- 
tice, and  where  the  Judgment  or  decree  or 
order  of  any  other  court  is  for  a  matter  less 
In  value  than  $500,  exclusive  of  coats,  unless 
there  be  drawn  in  question  a  freehold  or 
franchise,  or  the  title  or  bounds  of  lands,  or 
some  matter  not  merely  pecuniary.  The 
words,  "or  some  matter  not  merely  pecun- 
iary," which  appear  In  the  act,  are  not 
found  in  the  constitution.  Ilence  those 
words,  as  used  In  tbe  statute,  mean  only 
such  "matters  not  merely  pecuniary"  as  are 
enumerated  In  the  constitution. 

Among  the  "matters  not  merely  pecuniary" 
enumerated  in  article  0,  I  2,  of  tbe  constltn* 
Uon,  as  to  which  jurisdiction  Is  conferred 
upon  this  court,  are  cases  of  mandamus. 

Tbe  court  of  appeals  Is  invested  with 
original  Jurisdiction  to  award  the  writ  of 
mandamus  in  ali  cases,  without  regard  to 
the  amount  involved;  and  It  would  be  re* 
martuLble  If  the  legislature  Intended  to  pn>- 
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blblt,  review,  or  not  allow  It,  In  cams  of 
mandamua,  where  tbe  court  below,  in  tbe  ex- 
ercise of  Its  Jurisdiction,  has  erred. 

Tbe  writ  of  mandamuB  ia  an  extraordinary 
remedy,  never  permissible  where  any  other 
praceedl&K  1b  adequate.  It  always  InTolres 
fiome  matter  not  merely  pecuniary— otherwise 
jone  of  the  ordinary  remedies  would  suffice,— 
and  most  frequently  some  question  of  public 
Importance.  For  this  reason,  no  doubt,  the 
framers  of  the  constitution  thought  it  wise 
to  confer  upon  the  court  of  last  resort  jurls- 
dtetioD  In  all  sncb  cases;  and  tbe  tegtslature 
has  carried  this  constitutional  prOTlslon  into 
effect  t7  i«OTidii)«  that  there  may  be  an  ap- 
peal, writ  of  error,  or  supersedeas  In  cases 
where  there  Is  drawn  In  question  some  mat- 
ter not  merely  pecuDiaryi— referring,  as  al- 
ready stated,  only  to  such  matters  not  merely 
pecuniary  as  are  enumerated  in  article  6,  | 
^  of  tbe  constitution. 

The  corptmatlon  court  of  the  dty  of  Alex- 
andria entered  an  order  allowing  an  account 
In  faTor  of  the  sei^eant  of  said  dty,  who  Is 
ex  officio  Its  laller,  amounting  to  $162.96,  for 
fu^  furnished  th^  city  Jail,  and  ordered  the 
same  to  be  certified  to  the  auditor  of  the 
i^ty  for  payment  Tbe  aodltor  referred  the 
matter  to  tbe  city  conncll,  and  that  body  re- 
fused to  allow  tbe  account  to  be  paid.  There- 
upon the  sergeant  presented  bis  petition  to 
tbe  corporation  court  of  tbe  dty  of  Alexan- 
dria praying  for  a  mandamus— which  was 
awarded— to  compel  tbe  auditor  to  draw  a 
warrant  on  tbe  treasurer  of  the  <Atj,  In  favor 
of  the  petitioner,  for  the  sum  of  1162.96,  In 
payment  of  tbe  account. 

Tbe  question  presented  Is  whether  or  not 
there  Is  any  authority  of  law  for  requiring 
the  city  of  Alesmdria  to  furnish  the  Jailer 
of  that  dty  with  tbe  fuel  used  In  its  JaiL 

It  Is  insisted  that  this  cha^  is  Imposed 
upon  the  dty  by  authority  of  the  general 
law  found  In  the  Code  prescribing  tbe  dudes, 
and  providing  tte  ctnnpensation,  of  the  Jailer. 

Section  928  of  the  Oode  provides  tbat  "the 
Jailor  shall  cause  all  the  apartments  of  bis 
Jail  to  be  well  whttewaahed,  at  least  twice  In 
every  year,  and  have  the  same  properly  aired 
and  always  kept  dean.  He  shall  furnish 
every  prisoner  with  wholesome  and  suffldent 
food,  and  with  a  bed  and  bedding,  deanly 
and  suffldent  and  have  bis  apartments 
warmed  when  It  Is  proper.  In  case  at  sick- 
ness ot  any  prisoner,  he  shall  provide  for  blm 
adequate  nursing  and  attendant,  and  If 
there  be  o(Httsion  for  it  and  drcmnstances 
will  admit  shall  confine  him  in  an  apartment 
separate  from  other  prisoners.  In  no  case 
shall  a  Jailor  permit  the  intemperate  use  of 
ardent  spirits  In  bis  JalL" 

Tbe  only  compensation  allowed  by  law  to 
tbe  Jailer  fer  the  performance  of  the  duties 
prescribed  In  section  928  is  ftrand  In  section 
3082  of  the  Code,  which  provides  as  follows: 
**For  reedving  a  prisoner  la  Jail  wboi  flnt 


committed  twenty  five  cents,  for  keeping  and 
supporting  him  therein,  Ua  each  day,  forty 
cents,  and  when  there  are  as  many  as  three 
and  less  tban  ten  priBouers,  thirty  cents  for 
each  per  day,  and  when  there  are  ten  or 
more  persona  in  Jail,  tot  each  twenty  five 
cents  per  day." 

These  statutes  clearly  prescribe  the  dntles 
of  the  Jailer,  and,  with  equal  clearness,  pro- 
vide what  bis  compensation  shall  be  for  dis- 
charging those  duties',  and  nowhere  do  we 
find  authority  for  holding  that  it  Is  the  duty 
of  the  city  to  fuiuish  the  fuel  necessary  to 
cook  for  the  prisoners^  or  to  keep  them  warm. 
On  the  contrary,  it  Is  expressly  provided  that 
tbe  Jailer  shal!  furnish  every  prisoner  with 
wholesome  and  suffldoit  food,  and  have  his 
apartments  warmed  when  It  is  proper; '  and 
tbe  <mly  compensation  therefor  Is  provided, 
as  already  stated,  by  section  3532. 

If  tbe  legislature  bad  Intended  to  provide 
that  the  Jailer  should  be  furnished  with  tbe 
fuel  to  keep  the  Jail  warm.  It  would  have 
said  so  In  plain  and  extdidt  language;  for, 
til  other  instances  where  it  was  Intended  to 
furnish  prisoners  wltb  comCoris  or  attention 
not  required  of  the  Jailer,  it  is  expresdy  so 
declared,  as  In  sectltm  4079,  which  makeii 
provision  for  the  payment  of  medical  attend- 
ance and  dothlng  furnished  prisoners.  The 
Jailer  mlg^t  ask  the  court  to  pay  for  lights, 
serrants,  hire,  or  food,  wltb  as  much  proprie- 
ty as  be  can  demand  payment  for  tbe  fud 
used  in  warmlnt  the  Jail. 

Under  section  3532  of  tbe  Code,  the  cost  of 
keeping  and  snppffftlng  prisonexs  In  Jail  Is 
paid  by  the  commonwealth;  it  being  there 
provided  that  the  fees  of  sergeants  and  sher- 
iffs, who  are  ex  offldo  the  Jailers,  shall  be 
^ald  out  of  Qie  treasury.  TbSa  section  has 
been  amended  by  an  act  passed  Februaiy  24, 
1890  (Acts  1888-90.  p.  79),  so  as  to  provide 
tbat  "no  payment  shall  be  made  out  of  the 
treasury  for  recdving,  keeping  and  support- 
ing any  prisoner  committed  to  Jail  for  a  vio- 
lation of  the  ordinances  of  any  dty  or  town, 
or  who  Is  In  Jail  under  a  capias  pro  fine  is- 
sued for  a  fftUure  to  pay  a  fine  Imposed  for 
a  violaticm  of  such  ordinances." 

The  account  payment  of  which  is  demand- 
ed of  the  d^  of  Alexandria,  is  for  fud  used 
In  the  JaU  from  April  10,  1892,  to  May  19, 
1893.  Tbe  record  does  not  show  what  pro- 
I>ortion  of  the  prisoners,  if  any,  in  JaU  during 
that  time,  were  committed  for  Tiolati<m  of 
city  ordinances.  There  could  have  been  no 
charge  upon  the  city  for  the  support  of  any 
of  the  prisoners,  except  such  as  were  there 
fer  the  violations  of  Its  ordinances,  and  as  to 
them  the  Jailer  could  only  receive  such  com- 
pensation as  is  provided  by  law. 

It  follows  that  it  was  error  In  tbe  corpora- 
tion couri  to  award  tbe  mandamus  prayed 
for,  and  Its  Ju(^m«it  must  therefore  be  set 
aside,  and  this  court  win  enter  an  order  di»- 
mlBBlng  tbe  petition. 
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OSnpreme  Conit  of  North  Carolina.    April  14, 
1896.) 

VSMDOit  ASD  FOBCBASSR  — DBPICIEKOT  —  PaBOL 
ASRBEMBNT — StATUTB  07  LIMITATIONS 

— Datb  of  Schuoss. 

1.  A  parol  asreement,  made  at  tlie  time  of 
tbe  sale  and  conveyance  of  land,  that,  in  case  of 
d^denCT  exceeding  a  certain  number  of  acrei, 
it  Bhnll  be  made  good,  is  valid. 

2.  In  an  action  by  a  grantee  against  bis 
grantor  to  recover  for  a  deficiency  in  land  sold, 
and  conveyed  by  a  deed  desccibing  a  larger  tract, 
and  excepting  therefrom  portions  conveyed  to 
others,  the  nmnber  of  acres  in  the  elceptions  be- 
ing 8tatf>d,  the  plaintiff  may  aasume  the  nam- 
ber  of  acres  excepted  to  be  as  so  stated,  and  iB 
not  required  to  prove  that  the  previous  grants 
were  full. 

S.  Where  the  date  on  which  a  summons 
was  issued  becomes  material,  the  preBumption  is 
that  it  was  Issued  at  the  time  it  bears  date;  and 
«uch  prcBmnption  is  not  overcome  by  the  Indorse- 
ment of  the  sheriff  showing  that  it  was  not  re- 
ceived by  him  until  two  months  later,  it  having 
been  served  in  time  for  the  next  term  of  court 
attec  its  date. 

Appeal  from  superior  court,  Montgomery 
county;  Norwood,  Judge. 

Action  by  J.  C  Carrie  against  CoUu  M. 
Hawkins.  Judgment  for  defendant,  and 
plaintlll  appeals.  Reversed. 

Dou^ass  &  Spence  and  Black  &  Adams, 
for  appellant   B.  O.  Burton,  for  a^iellee. 

MONTGOMERY,  J.  The  plalntlffB  com- 
plaint aets  out  two  caasea  of  action.  In  tbe 
first  it  is  aUeged  tbat,  1^  the  terms  of  a 
deed  oecnted  to  the  plaintiff  by  the  defnid- 
ant.  It  Is  stipulated  that.  If  It  aboold  turn 
oat  tbat  the  timber  on  any  part  of  tbe  land 
conveyed  sboold  prove  to  have  been  "boxed" 
or  worked  for  turpentine  before  the  execu- 
tion ia  the  deed,  then  such  lands  should  be 
estimated  at  50  cents  per  acre,  whereas  |3.G8 
was  the  amount  paid  per  acre  for  tbe  laud. 
The  plaintiff  alleges,  further,  as  to  the  first 
cause  of  action,  that,  subsequently  to  the 
execution  of  tbe  deed  and  tbe  paymoit  of  the 
purchase  mon^,  It  was  asrartalned  tliat  the 
timber  on  119  acres  of  the  land  had  been 
boxed  or  worked  tta  torpenttne;  and  the 
plaintiff  demands  of  the  defendant  the  dif- 
ference between  the  amount  paid  for  the 
hmd  upon  which  the  timber  was  so  boxed 
and  the  50  cents  estimated  value  according 
to  the  terms  of  tbe  deed.  Tbe  answer  de- 
nted the  cause  of  action.  The  court  settled 
tbe  issues,  and  there  appears  in  the  record  no 
exception  to  them  by  tbe  plaintiff.  No  is- 
sue was  submitted  as  to  this  cause  of  action, 
and  none  asked  for  by  the  plaintiff.  The 
rulings  of  his,  hon(H>,  therefore,  in  refusing 
to  allow  testimony  on  this  matter,  were  cor- 
rect. 

The  second  cause  of  action  is  for  the  reim- 
bursement to  the  plain tifC  by  the  defendant 
of  an  amount  which  the  plaintiff  alleges  that 
the  defendant  agreed  to  pay  him  In  case 
there  should  be  a  shortage  in  the  number  of 


acres  in  tbe  land  conv^ed  In  the  deed.  Tbe 
purchase  mon^  named  in  die  deed  is  96*500, 
and  the  number  ot  acres  1,768.  The  plaintiff 
was  allowed  to  testier  without  objectlim,  and 
said:  *1  started  to  reajd  the  deed,  and  Mr. 
Hawkins,  the  defenduit.  to<dE  it  and  xead  it 
to  me.  I  asked  him  the  meaning  of  'more  or 
less'  lu  the  deed,  and  he  said  tbat  it  was  an 
.e^res^on  usnklly  put  In  deeds.  He  said 
that,  tC  the  di^dency  was  small,  it  would  go 
for  nothing;  but  he  agreed  that.  If  tbere 
were  20  acres  more  than  1,768  acres,  I  must 
pay  him  for  tba  excess,  and  that,  if  It  lacked 
20  acres,  he  would  pay  me  the  deficiency. 
He  had  tt^d  me  the  tract  contained  l.TtfT. 
This  was  some  days  b^ore  the  encntlui  ctf 
the  deed."  As  we  have  said,  the  defendant 
made  no  objection' to  tbe  testimony,  when  ot- 
fered.  But,  as  the  ruling  of  bis  boncnr  to 
which  we  shall  presently  tefier  nu^  possiblr 
hare  been  based  partly  npon  the  effect  of 
this  testimony,  we  wQl  observe  tbat  it  was 
perfectly  competuit  tar  the  purpose  for 
whi<A  It  was  offered.  McOee  t.  GraTea,  106 
N.  a  351. 11  S.  B.  875;  SheTTlU  t.'  Hagan,  82 
N.  O.  S46.  There  was  a  coiuent  ordw  entei^ 
ed  1^>  In  tiie  cause,  by  which  It  was  prorldeJ 
that  N.  M.  Thayer  should  make  a  snrr^  of 
the  lands  eoaveyei  by 'the  defendant  to  tbe 
plaintiff;  and,  on  the  trial,  the  plaintiff  hi* 
troduced  Mr.  Tbayer  to  prove  the  alleged  de- 
ficiency in  the  number  of  acres  In  tbe  land 
conveyed.  Without  objection,  he  testified  as 
follows:  "I  know  the  comers  and  bound- 
aries; that  Is,  I  surveyed  and  found  them. 
I  found  within  the  boundary  3.470  terea.  I 
had  the  defendant's  deed  to  plabitiff  at  the 
time  I  made  the  survey,  and  surveyed  1^  It 
I  have  made  a  calculation  of  the  lands  ex* 
cepted,  and  summed  them  up.  I  found  that 
the  amount  of  the  acres  excepted,  taking 
what  the  deed  said  as  to  the  acres  in  the  ex- 
cepted tracts,  amounted  to  1,018.6  acres.  1 
did  not  survey  the  excepted  tracts,  Thi<i 
taken  from  3,470  acres  leaves  1,521-4  acres. 
This  amount  makra  a  shortage  of 
acres  In  the  deed.  I  am  now  the  county  sui^ 
veyor;  have  been  so  about  20  years,  tnU  not 
regularly  for  that  time.  I  tocA  the  anc^ 
of  the  courses  and  distances  on  my  fidd 
book.  I  have  not  my  field  notes  wttii  me. 
I  can't  aaj  that  the  acreage  In  the  exc^ 
tlons  is  correct"  The  date  of  tbe  deed  fnno 
dtfendont  to  i^intiff  is  the  Ist  day  of  De- 
cember, 1885,  and  the  summons  in  this  ac- 
tion is  dated  the  28th  of  November,  1S8S,- 
three  days  before  It  is  admitted  that  the 
statote  of  limitatitms  would  liave  barred  tbe 
action.  The  sheriff's  return  upon  the  aan- 
mons  signed  by  him  Is  as  follows:  "Beetiv- 
ed  February  tbe  llth,  1888.  Served  Febru- 
ary 11th,  1889,  by  reading  the  above  summoaa 
to  C.  M.  Hawkins."  Tbe  following  Issnes 
were  submitted  to  the  Jury:  "(1)  Did  the 
defendant  agree  with  tbe  pifliwtw,  at  the 
time  the  deed  was  executed  and  delivered 
and  the  money  paid,  and  before  tbe  deed 
was  delivered  and  the  mon^  paid,  that  b« 
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would  repay  to  tbe  plaintiff  tbe  price  per 
acre  for  any  number  of  acres  that  the  deed 
might  contain  lees  than  1,768  acres? 
Did  the  bonndaiies  In  the  deed,  exelustve  of 
tlie  lands  excepted,  codt^  less  than  1.768 
acres;aDd,ifs(^  how  many  acres  less?  ^)Did 
tbe  idaintiff's  aOeged  cause  of  action  accroe 
within  three  years  next  before  tbe  beginning 
of  this  action?  (4)  How  much  is  the  plain- 
tiff entitled  to  recover?"  After  the  testimo- 
ny was  in,  his  honor  intimated  that  he  would 
Instruct  tiie  Jnry  *that  the  testimony  was 
not  sufficient  to  estaUish  plaintifTs  claim  of 
deficiency  In  acreage,  and  tba^  if  they  be- 
Uered  the  testimony,  th^  should  answer  the 
third  issue  'No.' "  The  plaintiff  submitted 
to  a  nonsuit  and  aj^ealed  from  the  judg- 
ment. 

The  testimony  of  tbe  plalntiff^  as  to  the 
allied  agreement  hy  the  defendant  to  pay 
him  the  deficiem?  in  acreage  was  certalaly 
soffldent  to  hsTo  been  submitted  to  tbe  jnry, 
to  go  to  show  that  agreement,  and  his  honor 
most  probably  had  In  his  mind  tbe  manner 
to  irtiicb  tbe  plaintiff  had  ofEered  to  proTO 
tbe  shortage,  through  tbe  teatlmony  of  Mr. 
Thayer,  when  he  said  tliat  "tbe  testimony 
was  not  sufficient  to  establisb  plaintiff's 
daim  of  deficiency  in  acreage."  In  the  aiw 
gnment  here,  the  counsel  for  defendant  con- 
tended that  tbe  only  method  by  which  any 
shortage  in  acreage,  If  any  existed,  could  be 
ascertained,  was  to  run  arotmd  the  whole 
tract  by  surrey,  thei^  to  surrey  each  of  tbe 
tracts  which  were  excepted  in  the  deed  from 
tbe  defendant  to  the  plaintiff,  and  then  to 
subtract  the  acreage  of  tbe  excepted  tracts, 
so  ascertained,  from  the  whole.  Pendiance, 
he  aigned.  If  a  surrey  of  the  eiccepted  tract 
had  been  made,  it  would  bare  been  ascertain- 
ed that  there  was  In  reality  a  less  number  of 
acres  within  the  metes  and  bounds  rented 
In  the  deeds  to  the  excepted  tracts  than 
tbcy  were  said  to  contain;  and,  as  the  plain- 
tiff, under  his  deed,  got  all  of  the  land  except 
the  actual  number  of  acres  embraced  within 
tbe  metes  and  bounds  of  the  excepted  tracts, 
be  might  In  this  way  tiare  gotten  tbe  whole 
of  bis  1,768  acres.  He  cited,  as  beuing  on 
this  question,  Gnd^r  r.  Hensley,  82  N.  C 
481,  Brown  t.  Blckard,  107  N.  0.  638, 12  S.  E. 
&70.  and  Darls  r.  Stroud.  IM  N.  C.  484,  10 
S.  E.  006. 

In  the  first  case  cited  (Oudger  t.  Hensley), 
tbe  plaintiff  there  claimed  title  through  a 
grant  from  the  state  to  Blount  and  sncceesire 
conreyances  through  Intermediate  parties  to 
himself.  In  tbe  gnuit  to  Mount  was  tbe  fol- 
lowing exception:  "Within  wlilcb  boundary 
there  are  13,73ft  acres  of  land,  entered  by  per- 
sons whose  names  are  liereunto  annexed, 
since  tbe  date  of  said  Bloonf  s  oitrles,  and  1^ 
his  pennlasion;  but,  as  tliey  are  not  yet  sur- 
Teyed,  their  sitnatioa  cannot  be  delineated." 
Tbe  defendant  thete  contended  tliat  the  grant 
to  Blount  was  Inoperatire,  to  convey  the  land 
In  dispute,  by  xeasan  of  the  tgaefiOaa  follow- 


ing toe  description  of  the  boundaries  of  the 
tract,  and  tbe  platoiurq  failure  to  sliow  that 
tbe  portion  he  now  seeks  to  recover  Is  em- 
braced in  tbe  exception  Tbe  grant  was  In- 
troduced to  evidence,  and  toere  was  no  list  of 
names  annexed  ,to  It,  and  no  proof  offered  that 
any  such  list  was  ever  annexed.  Tbe  court 
held,  to  that  casft  that  the  grant  to  Blount 
was  good,  but  that  the  exception  was  roid 
for  uncertatoty,  whbdi  was  not  cured  by  pn^ 
er  proof  on  tbe  trial,  and  that  the  taam  would 
have  been  on  the  defendant,  if  he  had  claim- 
ed under  the  exception  to  the  grant,  by  pn^ 
er  proofs,  to  bring  himself  rrithto  the  terms 
of  tbe  exception,  and  not  that  tlae  irtstotlff 
should  assume  the  burden.  In  tbe  second 
case  cited  (Brown  v,  BlckardO*  tin  mly  ques- 
tion there  raised  was  as  to  the  value  and  na- 
ture of  the  estate  conveyed  to  the  deed,— 
whether  an  admittedly  valid  exception  to  a 
grant  passed  to  toe  purchaser  under  a  deed 
conveying  two  third  shares  of  all  tbe  land 
remaining  unsold  and  contained  wlthto  the 
boundary  of  toe  30,080-acre  tract  of  land 
granted  by  the  stato  at  Voith  Oarolinat  to  the 
year  ITQG^  to  Jam«s  Oremlee  (and  others)  and 
situate  to  BuAe  county.  *  •  •  Said  tract 
of  land  Is  more  particularly  and  fully  describ- 
ed to  the  original  state  grant  •  *  *"  It  is 
true  that  to  toat  case  tbe  court  held  toat  toe 
boundary  made  by  toe  grant  did  not  consist, 
necessarily  anA  xaeniy,  of  toe  extonal  metes 
and  bounds  of  the  grant  It  embraced  as 
w^  Ito  totMual  metes  and  bomds  and  limits, 
and  hence  it  embraced  also  tbe  location— the 
metes  and  bounds— of  the  land  excepted  from 
the  grant  It  had  such  totemal  boundary. 
Tbe  grant  referred  to  tbe  excited  land,  the 
entry  thereof,  and  its  metes  and  bounds;  and 
those  became  a  part  of  Its  own  boundary,  as 
much  as  if  toe  same  bad  been  spedflcal^  set 
forth  in  tbe  grant  ItKlf.  Hence,  "all  toe  land 
remaining  unsold  and  contained  wltoln  toe 
boundary  of  toe  80,060-acre"  grant  implies  toe 
bounds^  tocludtog  that  which  excludes  toe 
exception.  In  tbe  last  case  cited  (Davis  v. 
Stroud),  It  was  decided  by  toe  court  that 
where  there  had  been  a  conveyance  of  a  resi- 
due of  a  tract  of  land,  in  an  action  brought 
by  the  grantee  for  possession  against  an  al- 
leged trespasser,  toe  residue  must  be  distinct- 
ly located  by  competeut  proof  of  the  quantity 
which  bad  been  off  before  the  sale  of  the 
residue,  and  that  toe  deeds  tbemseHves  to  such 
portions  were  tbe  best  evidence  for  that  pur- 
pose. 

,  These  cited  cases  do  not  bdp  toe  doFendant. 
The  questions  of  law  which  toey  decide  are 
not  like  the  <me  for  decision  to  this  case. 
The  plaintiff  hen  is  not  suing  a  trespasser- 
for  the  recovery  of  any  portion  of  tbe  land 
which  tbe  defaidan^  cmiveyed  to  him.  If 
that  were  the  case,  it  may  be  that  he  would 
have  to  f<dlow  toe  coune  marked  out  to  Da- 
vis V.  Stroud,  supra,— prove  title  to  tbe  land, 
and  toen  show  that  the  trespasser  was  to 
possession  of  a  part  thereof  not  raabcaeed  to 
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the  deeds  to  the  excited  tracts;  and  the 
best  proof  of  this  would  be  the  deeds  them- 
selves. Neither  has  the  plain  tiff  any  trouble 
with  any  of  tbe  porehasen  of  the  excepted 
tracts,  nor  any  dispute  with  them  concerning 
the  boundaries  of  tbetr  lands  for  nncortainty 
of  description  cr  any  other  cause.  The  de- 
fendant, in  his  deed  to  the,plaiQtlff.  excepted 
from  Its  operation  sereral  tracts  of  land  which 
bad  theretofore  been  conveyed  to  others,  and 
the  exact  number  of  acres  in  each  tract  so 
conveyed  Is  set  forth  in  the  deed;  not  so 
many  acres  "more  or  less,"  or  "about,"  or  "as 
near  as  can  be  estimated,"  or  such  like  phras- 
es, but  the  exact  number.  Tbe  defendant, 
therefore,  cannot  be  heard  to  say,  in  this  ac- 
tion at  least,  that  the  plaintiff  must  prove 
that  the  deed  from  the  defendant  to  him  Is 
untrue,  and  that  the  plalntitF  must  prove  that, 
within  the  metes  and  bounds  of  the  deeds  to 
the  excepted  tracts,  there  are  fewer  acres  than 
the  deeds  set  forth.  The  plaintiff  has  the 
right  to  take  the  defendant  according  to  the 
language  of  the  deed,  and  to  assume  that  the 
number  of  acres  la  properly  and  truly  set  out 
In  tiie  deeds  to  the  excepted  tracts.  We 
think,  therefore,  that  bis  honw  erred  In  hold- 
ing that  "the  testimony  was  not  sufficient  to 
be  submitted  to  the  jury  to  establltdi  plain- 
tiff's claim  of  deficiency  In  acreage." 

There  remains  to  be  disposed  of  the  plea  of 
the  statute  of  limitations.  Tbe  date  of  the 
issue  of  a  summons  when  the  matter  is  in 
dispute  depends  upon  the  facts  connected 
therewith.  The  presumption  is  In  favor  of 
its  having  been  Issued  at  the  time  it  bears 
date,  but  tbe  defendant  may  show  to  the  con- 
trary. WebetCT  V.  Sbarpe,  116  N.  O.  406,  21 
S.  E.  912.  The  defendant  has  Introduced  no 
testimony  in  this  case  tending  to  show  that 
the  Issuing  of  the  summons  was  In  fact  after 
tbe  date  mentioned  therein,  and  he  relied  sim- 
ply upon  the  fact  that  the  sherlfiTs  return 
showed  that  it  was  received  two  months  and 
a  half  after  its  date  to  prove  that  It  was  not 
issued  on  the  day  of  Its  date.  This  fact  alone 
does  not  rebut  the  presumption  that  the  sum- 
mons was  Issued  at  the  time  of  its  date.  It 
appears,  from  the  record,  that  the  plaintiff 
and  his  attorney  were  together  In  tbe  clerk's 
office  on  the  day  of  the  date  of  the  summons, 
that  on  that  day  tbe  prosecution  bond  was 
given  and  filed,  and  that  tbe  summons  was 
made  out  and  signed  b^*  the  clei^,  and  deliv- 
ered to  the  plalPtitTs  attorney.  It  was  re- 
ceived and  served  by  the  sheriff  In  ample  time 
for  the  term  of  the  court  next  ensuing  after  the 
date  of  Its  Issue.  We  are  of  (pinion,  there- 
fore, that  the  summons  in  this  case  was  Is- 
sued on  the  day  it  bears  date,  and,  that  being 
BO,  that  the  action  was  not  barred  at  the  time 
it  was  commenced.  There  was  error  In  the 
rulings  and  judgment  of  the  court  below. 
New  trIaL 

CLARK,  J,,  did  not  alt  on  the  hearing  of 
this  caaa. 

1  For 


(U8  N.  C.  311) 
SOLOMON  et  aL  v.  BATES  et  aL< 
(Supmne  Oourt  of  North  Carolina.    April  7, 
1896.) 

AOTIOR  AOAtNST  DiKCOTORS  — JOINDBR  OP  C&OSSS 

— Liability  roa  Deposits— Ck»MDiTios  Pbcced- 
b:]t— Hioai-  or  DsruiiiTOKs  to  Bite—Pleaiuko 
— LiABiLiTx  or  Pkksidbnt. 

1.  It  is  not  a  niisjoiader  of  causeH  of  action 
to  jom  in  the  same  action,  brought  aguinst  bank 
direcrars  tndividuall;,  a  cause  of  action  for  gross 
negligence  in  tbe  discharge  of  their  duties,  where- 
by the  plaintiff  was  injured,  with  causes  of  ac- 
tion for  tbe  fraud  and  deceit  of  the  directors  in 
making  false  Btatements  and  misrepresentations 
of  the  couditloD  of  the  bank,  whereby  the  plato- 
tiff  was  induced  tQ  deposit  his  money  in  the  care 
of  the  bank. 

2.  The  directors  are  jointly  and  severally 
liable  for  their  torts,  and  the  corporation  i&Klf 
can  be  joined  or  not,  at  the  election  of  plaintiff. 

3.  Where  it  is  admitted  by  demurrer  or 
otherwise  that  the  corporation  is  insolveot.  it  ia 
Dot  Decesaary  to  exhaust  remedies  against  it  be- 
fore suing  me  directors  for  wrongs  caused  by 
their  negligence,  fraud,  or  decelL 

4.  Ad  action  can  be  brought  by  a  d^Kisitor 
or  other  creditor,  and  eveo  by  a  stockholder,  for 
such  torts  against  the  preBident  and  directors, 
without  having  first  applied  to  the  corporation 
or  its  receiver  to  bring  waxtk  action,  and  being 
refused. 

5.  In  such  action  it  is  not  oecesaary  to  al- 
lege that  "when  the  plaintiff  deposited  his  mon- 
ey, the  directors  knew  or  believed  he  would  not 
get  it  back,  or  intended  by  deceit  to  get  it  from 
aim,  or  cause  him  to  lose  it";  hot  it  u  sufficient 
to  allege  that,  the  bank  being  insolvent,  the  de- 
fendants caused  false  and  fraudulent  statements 
of  tbe  condition  of  the  bank  to  be  publiebed,  rep- 
resenting it  t<f  be  solvent  and  with  capital  stock 
unimpaired,  and  declaring  dividends,  with  a  view 
to  conceal  Its  Insolvait  condition  and  procure 
deposits,  and  that  the  plaintiff  was  dectived 
thereby  into  making  the  deposit  which  be  is 
seeking  to  recover. 

0.  Tbe  directors  are  liable  for  gross  neg- 
lect of  thehr  duties,  and  mismanagement  (though 
not  for  error*  of  judgment  made  in  good  faltn), 
BH  well  as  for  fraud  and  decelL 

7.  If  false  and  fraudulent  statements  of  the 
condition  of  the  corporation  are  put  forth  under 
tbe  authoritr  of  the  directors.  It  a  not  necessary 
that  they  uwuld  know  them  to  be  sucb;  it  it 
their  duty  to  know  them  to  be  true,  and  they 
are  liable  for  damages  aastaitied  by  any  one 
dealing  with  the  corporation,  relying  on  the  truth 
of  such  oflicial  reixuts. 

8.  The  same  liability  attaches  to  the  presi- 
dent or  other  managers  as  to  the  directors  in 
like  cases. 

Appeal  from  snperior  coort.  New  Hanover 
county;  Hpke,  Judge. 

Action  by  S.  &  B.  Solfsnon  against  Isaac 
Bates  and  othm.   There  was  a  jadgm«it  for 

plaintiffs,  and  defendants  appeal.  Affirmed. 

Bicand  &  Weill,  H.  G.  Connor,  and  D.  L. 
Russell,  for  appellants.  Allen  &  Dortch  and 
A.  D.  Ward,  for  appellees. 

CLARE,  3.  This  Is  an  action  brought  by 
a  depositor  In  a  bank  which  has  become  in- 
solvent, against  the  directors  thereof  personal- 
ly. The  first  cause  of  action  sets  out:  That 
the  defendants  were  directors.  That,  under 
the  by-laws  adopted  by  the  stockholders  and 
directors,  it  became  the  duty  of  the  defend- 
ants aetlvdy  to  manage  and  superintend  the 

o^niou  on  motion  to  modl^,  see  24  S.  .B. 
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business  of  tbe  bank;  to  examine  each  Toes- 
day  tlie  discount  book,  containing  a  Btatemoit 
of  all  loans  made,  to  whom  made,  tbe  securi- 
ties therefor,  and  when  due;  to  api>oint,  each 
three  months,  a  committee  of  two  from  the 
board  of  directors  to  examine  the  books  of  the 
bank,  its  valuable  effects,  and  other  matters; 
to  count  the  money  on  hand,  and  compare 
with  tbe  books,  and  report  to  the  board  of  di- 
rectors.   That  the  defendants  failed  to  per> 
form  these  duties  imposed  by  the  by-laws, 
and  by  reason  of  such  failure,  large  totfnswere 
made  by  the  bank  to  lusolTent  persons  upon 
inadequate  security,  and  the  bank  became  iQ- 
Bolvent  about  the  year  1889.    That,  after  the 
bank  became  insolvent,  the  defendants  made 
fliitnifti  statements  to  the  stockholders,  show- 
ing the  bank  to  be  solvent,  its  capital  stock 
unimpaired,  and  a  surplus  on  hand,  and  de- 
clared and  paid  out  annual  dividends  of  be- 
tween f^U.OUU  and  $25.1XM}.    That,  after  the 
bank  became  insolvent,  the  defendants,  wUl- 
fuUy  and  fraudulently,  caused  semiannual 
statements  to  be  published  in  the  newspapers, 
sworn  to  by  the  president  or  cashier,  and  at- 
tested and  verified  by  three  directors,  show- 
ing the  hank  to  be  solvent.  Its  capital  stock 
unimpaired,  and  that  It  had  a  surplus  on 
hand.    That  such  statements  were  made  for 
the  purpose  of  establishing  the  credit  of  the 
bank,  to  conceal  its  real  insolvent  condition, 
and  to  Induce  the  public  to  deal  therewith  and 
to  deposit  money  therein.  That  tbe  plaintiffs 
knew  of  such  statements,  and,  believing  the 
same  to  be  true,  and  relying  thereon,  made 
deposits  with  the  bank  in  December,  18U2. 
and  in  18U3,  and  allowed  the  deports  to  re- 
main therein,  and  the  same  were  lost  The 
second  cause  of  action  is  the  same  as  the  first, 
except  it  alleges,  in  direct  terms,  ttiat  the  de- 
fendants knew  that  the  statements  made  and 
published  by  them  were  false.    The  third 
cause  of  action  alleges  the  duties  Imposed  up- 
on the  defendants,  as  set  out  in  the  first  cause 
of  action,  and  their  failure  to  perform  tbem; 
that  the  bank  became  insolvent;  and  that  the 
defendants  had  knowledge  of  this  insolveocy, 
and,  with .  such  knowledge,  negligently  ann 
fraudulently  permitted  tbe  bank  to  continue 
in  business,  and  received  the  deposits  of  me 
plaintifts,  who  were  Ignoraiit  of  the  insolvency 
of  the  l)ank.    The  fourth  cause  of  action  (by 
mistake  numbered  the  fifth)  alleges  the  duties 
set  out  in  the  first  cause  of  action,  and,  in 
addition,  that  from  the  year  1889  to  the  19th 
day  of  June,  1893,  the  defendants,  as  direct- 
ors, negligently  and  fraudulently  caused  and 
permitted  standing  advertisements  to  be  pun- 
llshed,  falsely  setting  forth  tbe  solvoicy  of 
said,  bank,  with  the  purpose  of  inducing  the 
plalntlfFs  and  the  public  generally  to  deposit 
and  keep  moneys  in  said  bank;  that,  at  the 
time  said  statements  were  bo  made,  said  bank 
was  insolvent,  and  tbe  defendants  knew,  or 
ought  to  have  known,  of  such  insolvency;  and 
that  the  plaintiff,  relying  upon  such  state- 
ments, and  believing  tiie  bank  to  be  solvent, 
made  the  deposits,  etc.   Tbe  fifth  cause  of 


action  (by  mistake  numbered  sixth)  Is  ld«i' 
tlcal  with  tbe  first  cause  of  action,  except 
the  allegations  as  to  the  cause  of  the  insol- 
vency of  the  bank.  In  tbe  first  cause  of  ac- 
tion it  Is  alleged  that  many  loans  were  made 
to  Insolvent  persons,  upon  Inadequate  security; 
and  in  this  cause  of  action,  that  loans  were 
made  to  Insolvent  persons,  or.  If  made  to  sol- 
vent persons,  the  defendants  negligently  fail- 
ed to  collect  or  to  cause  them  to  be  renewed, 
and  tbey  became  worthless.  Tbe  sixth  cause 
of  action  (by  mistake  numbered  seventh)  Is 
identical  with  the  first  cause  of  action,  except 
la  the  fifth  paragraph.  In  this  cause  of  ac- 
tion. In  addition  to  the  ellegationa  of  the  fifth 
paragraph  of  tbe  first  cause  of  action.  It  Is  al- 
leged that  many  of  the  Insolvent  perscms  16 
whom  loans  were  made,  upon  Inadequate  se- 
curity, were  relatives  and  favorites  of  the  de- 
fendants and  other  oOlcers  of  the  bank,  and 
some  of  them  officers  of  the  bank.  The 
defendants  demurred,  upon  three  grounds: 
"(1)  That  there  is  a  misjoinder  of  causes  of 
action.  In  that  several  causes  of  action  In  tort 
as  for  deceit  by  said  defendants  are.  united 
with  a  cause  of  action  in  contract  against 
said  defendants  for  failure  to  do  their  duty, 
and  mismanagement  as  directors  of  the  bank 
of  New  Hanover.  (2)  That  there  Is  a  mis- 
joinder of  parties  defendant.  In  that  tiie  said 
defendants  are  severally  charged  with  an  In- 
tent and  purpose  to  defraud  tbe  public  and 
the  plaintiffs  by  holding  out  the  Bank  of  New 
Hanover  as  a  solvent  Institution,  without  al- 
leging afiy  conspiracy  or  common  purpose 
among  the  defendants  so  to  do.  (3)  That 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  this:  that  It 
appears  by  the  complaint  that  plaintiffs  de- 
posited their  money  with  the  Bank  of  New 
Hanover;  that  tbe  bank  afterwards  suspend- 
ed, and  was  insolvent,  and  failed  to  pay  the 
pLilntiffs  on  demand;  and  that  plaintiffs 
claim  the  whole  amount  Of  their  debt  as  dam- 
ages against  these  defendants  on  the  alleged 
fiuud,  but  complaint  does  not  allege  that  the 
bank  has  no  assets,  or  that  tbey  cannot  re- 
cover any  part  of  tbe  debt  from  the  bank." 

As  to  tbe  first  ground  of  demurrer:  While 
breach  of  a  duty  imposed  by  statute  or  by 
express  contract  is  ex  contractu,  the  breach 
of  a  duty  Imposed  by  law  arising  upon  a  giv- 
en state  of  facts  la  a  tort.  Hodges  r.  Rail- 
road Co.,  105  N.  0.  170,  10  S.  B.  917.  An  ac- 
tion for  damages  for  breach  of  duty  In  the 
latter  case  Is  an  action  for  tort.  Bond  v.  Hil- 
ton, 44  N.  C.  310;  Williamson  v.  Dickens,  27 
N.  C.  264.  And,  even  If  there  had  been  a 
special  contract  or  a  statutory  provision,  the 
plaintiff  might  sue  for  the  negligence  in  tort. 
Robbison  v.  Threadgill,  35  N.  C.  41;  Purcell 
V.  Railroad  Co.,  108  N.  C.  414,  12  S.  E.  954, 
956.  Here,  the  fallore  to  dlscliarge  the  du- 
ties required  by  the  by-laws  was  a  wrong 
caused  by  defendants*  negligence,— a  tort, — 
and  Is  properly  united  in  tbe  same  action 
with  a  tort  by  tbe  fraud  and  deceit  charged 
in  the  same  complaint  Indeed,  there  was  no 
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contract  between  the  directors  Indlviduallr 
and  the  plaintiffs,  and  their  remedy  Is  for  the 
tortt—the  wrong  thej  have  caused  them  by 
their  misconduct  Salmon  t.  Richardson.  30 
Conn.  363.  But.  had  the  failure  to  comply 
with  tlie  duties  required  by  the  by-laws  been 
a  cause  of  action  ex  contractu,  there  would 
still  have  been  no  misjoinder,  for  all  the 
causes  of  action  "arose  out  of  the  same  trans- 
action, or  transactions  connected  with  the 
same  snbject  of  action."  Code,  S  2C7,  snbd. 
1;  podges  t.  Railroad  Co.,  supra;  Banlc  t. 
Harris,  84  N  a  206;  State  t.  Quhin,  74  N. 
C.  359;  Hamlin  v.  Tucker,  72  N.  C.  502;  Heg- 
gle  T.  HIU,  95  N.  C.  303;  Beuton  t.  Collins 
(at  this  term)  24  S.  E.  122.  There  Is  the  same 
"subject  of  action"  throughout,  1.  e.  the  plain- 
tifTs  loss  of  his  deposit.  If  this  ground  of  de- 
murrer had  been  well  founded,  the  remedy 
would  have  been  not  to  dismiss,  but  simply 
to  divide,  the  action  (Code,  {  272;  Hodges  v. 
Railroad  Co.,  supra;  Street  t.  Tuck,  S4  N.  a 
605;  Finch  V.  BaskerriUe,  85  N.  C.  205), 
which  would  have  caused  a  multiplicity  of 
actions,'  with  Increased  costs  to  the  parties 
and  the  public  as  well,  without  any  benefit 
apparently  to  the  defendants. 

As  to  the  second  ground  of  demurrer:  The 
complaint  does  not  allege  several  acts  com- 
mitted by  different  defendants,  but  that  the 
defendants,  acting  together,  committed  the 
acts  complained  of.  This  would  make  tlicm 
Jointly  and  aererallr  liable,  and  the  aver- 
ment of  a  common  design  or  conspiracy  Is 
unnecessary.  Long  v.  Swindell,  77  N.  d 
185;  Mode  v.  Penland,  93  N.  C.  295. 

As  to  the  third  ground  of  demurrer:  The 
complaint  alleges  a  demand  for  payment 
from  the  bank,  and  that  the  bank  is  "whc^ly 
insolvent."  As  the  demurrer  admits  this  al- 
legation, there  can  be  no  reason  why  the 
plaintiffs  shonld  not  prosecute,  without  fur- 
ther delay,  wliatever  remedy  they  may  have 
against  the  directors,  whose  negligence, 
fraud,  and  deceit  they  allege  to  have  been 
the  cause  of  his  loss.  Besides,  If  the  plain- 
tiffs were  Induced,  by  the  fraud  perpetrated 
by  the  defendants  In  making  and  publishing 
the  alleged  fraudulent  statement,  to  part 
with  their  money,  they  can  sue  the  agents 
<the  directors)  as  well  as  the  principal  (the 
corporation),  and  can  proceed  against  them 
Jointly  or  severally.  3  Thomp.  Corp.  U  4096, 
4138.  4145. 

It  Is  furthOT  insisted  ore  teons  that  the 
action  cannot  be  maintained  because  a  cause 
of  action  is  not  stated: 

(i)  "Because  the  action  cannot  be  brought 
by  a  depositor  or  creditor,  but  must  be 
brought  by  the  corporation  or  the  receiver,  or, 
at  least,  lliat  It  must  appear  that  application 
has  been  made  to  them  to  bring  such  action, 
and  tliat  there  had  been  a  failure  or  re- 
fusal to  do  so."  "For  a  breach  of  duty  to 
their  principal  (the  corporation)  redress  can 
only  be  tiad  against  the  directors  by  that 
principal  (the  cotpcHUtlon),  or  its  receiver,  or 
by  the  sbarehoIdMV,  If  the  cwporation,  or  Its 


receiver,  refuses  to  sue.  But,  tor  any  breaeli 
of  duty  towards  a  stranger  to  the  company 
(as  a  creditor  or  depositor),  such  stranger 
may  have  redress  against  them  (the  direct- 
ors) either  at  law  or  in  equity,  according  to 
the  ature  of  the  injnry;  and  It  will  be  no 
defense  that  their  furinclpal  Is  also  liable." 
3  Thomp.  Corp.  H  4132.  4138,  4145;  De  Lano 
V.  Case,  121  UL  247,  12  N.  B.  976.  As  to  na- 
tional banks,  this  may  be  otherwise  as  to 
them  when  a  receiver  has  been  appointed, 
since  the  manner  of  enfwclng  the  personal 
liability  of  the  directors  Is  prescribed  by 
Rev.  St.  U.  S.  H  5234, 5239;  Bailey  v.  Mosher, 
11  C.  G.  A.  304,  63  Fed.  4S8.  But  see,  contra, 
PrescQtt  V.  Haughey,  65  Fed.  ^3.  But  we  do 
not  here  pass  upon  that  proposition,  for  the  de- 
fendants are  sued  as  directors  of  a  state  bank. 

(2)  "That  the  complaint  Is  not  soffident  as 
a  charge  of  actionable  deceit  against  the  de- 
fendants, because  it  does  not  distinctly 
charge  that  the  defendants,  when  the  plain- 
tiff deposited  his  money  in  the  bank,  knew 
or  believed  he  would  not  get  it  back,  or  that 
they  Intended  by  deceit  to  obtain  It  from 
him  or  cause  him  to  lose  It"  It  is  sufficient 
to  allege  that,  the  bank  being  insolvent,  the 
defendants  caused  false  and  fraudulent 
statements  of  the  condition  of  the  bank  to 
be  published,  representing  It  to  be  solvent 
and  with  capital  stock  unimpaired,  and  dt>- 
claring  dividends;  all  this  with  a  view  to 
conceal  Its  Insolroit  condition,  and  induce 
the  public  to  make  deposits,  whereby  the 
.platntifFs  were  deceived  and  made  the  de- 
posit which  they  are  now  seeking  to  recover. 
Indeed,  the  directors  are  liable  for  Injury 
caused  by  relying  upon  a  statement  Issued 
by  them  which  they  did  not  know  to  be  true, 
as  well  as  when  they  knew  it  to  be  false. 
Hubbard  v.  Weare,  79  Iowa.  678,  44  N.  W. 
915;  Huntington  v.  AttrlU,  118  N.  Y.  365.  23 
N.  E.  544;  Id.  42  Hun.  458,  3  Thomp.  Corp. 
§  4244.  If  bank  directors  do  not  manage  the 
affairs  and  business  of  the  bank  according  to 
the  charter  and  l^-laws,  and  use  ordinary 
diligence  to  supervise  the  conduct  of  their 
ofl3ce,  and  to  understand  the  condition  of  the 
bank,  and  loss  ensues,  they  are  liable  for  all 
losses  their  misconduct  may  Inflict  either  up- 
on stockholders  or  creditors.  1  Morse,  Banks, 
S  138;  17  Am.  &  Eng.  Enc.  Law.  109,  and 
cases  cited.  They  are  trustees  for  deposl- 
tors,  and  can  be  held  liable  for  Injuries  re- 
sulting from  gross  negligence  on  their  part 
in  allowing  the  bank  to  be  held  out  to  the 
public  as  solvent,  when  It  Is  in  fact  Insol- 
vent 1  Morse,  Banks,  i  130a.  We  adopt 
what  Is  so  well  and  forcibly  said  In  Delano 
V.  Case,  supra:  "Ordinarily,  the  character  of 
the  directory  for  integrity  and  business  ca- 
pacity increases  the  degree  of  confidence  re- 
posed In  the  corporation  by  the  public. 
Were  depositors,  when  intrusting  to  a  bank 
their  entlra  fortune,  to  be  Informed  that  the 
directors,  upon  whose  honor  and  careful 
watchfulness  fbey  were  rdying,  owed  them 
no  duty,  were  nndex  no  oUlcatlon  to  take, 
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at  Iflut.  zeuonable  precantloiu  to  guard 
their  money  from  the  Itching  flngers  of  cU»- 
honmtile  offldale.  th^  would  certainly  hesi- 
tate long  before  niTreaid«1i«  It  upon  such 
tenbs."  For  false  statements  of  the  c<mdl- 
tlon  of  the  bank,  published  by  autboiity  of 
the  directors  when  they  knew  of  the  fUatty, 
or  with  reasonable  care  might  bare  known 
it,  the  directors  are  perscmally  liable.  1 
Morse.  Banks,  {  182,  and  cases  cited;  BoUes, 
Banks,  |  4;  Shea  v.  Mabry,  1  Lea,  319; 
Townsend  t.  WUUams,  U7  N.  G.  330,  28  S. 
E.  46L  "While  directors  are  bound  to  :exer- 
clse  ordinary  skUl,  and  are  liable  for  losses 
resulting  from  mismanagement  of  the  af- 
fairs and  business  of  the  bank,  they  are  not 
liable  tdr  ezcusaUe  mistakes  ctHiceming  the 
law,  and  for  errws  of  judgment,  rither  as  to 
the  law  or  the  manag«nent,  when  acting  In 
good  faith"  (2  Am.  «  Bug.  Bnc.  Law,  115, 
and  cases  cited),  though  good  faith  alone 
will  not  excuse  them  when  there  Is  lack  of 
the  proper  care,  attention,  and  circnmspec- 
tion  in  the  affairs  of  the  eorpoiatltm,  which 
is  exacted  of  them  as  trustees.  Shea  t. 
Mabi7  and  Towdsend  t.  WilUaius,  supra. 
Tbe  degree  of  care  required  of  directors  de- 
pends upon  tbe  subject  to  which  It  is  to  be 
applied.  They  are  not  Insurers  of  the  fidel- 
ity of  the  agents  whom  they  app<rint,  nor 
are  they  responsible  for  losses  caused  by 
tbe  wrongful  acts  of  such  agents,  unless 
there  was  gross  negligence  In  making  such 
appointment,  or  In  lack  of  proper  supenri- 
sion.  3  Thomp.  Corp.  SS  4106,  4113;  Brlggs 
V.  Spauldlng,  141  U.  S.  132.  11  Sup.  Ct.  024; 
Paine,  Banking  Laws,  S  1781  (2). 

Where  the  object  of  the  suit  Is  to  charge 
the  directors  with  liability  for  a  breach  of 
trust,  the  mie  Is  well  settled  that  relief  may 
be  had  against  any  or  all  those  who  con- 
curred In  the  wronfc,  the  tort  being  treated 
as  several  as  well  as  joint  4  Tbomp.  Corp. 
S  4582,  and  cases  citei.  The  liability  of  the 
president  and  rice  president  to  depositors 
and  other  creditors  for  los«h*s  sustained  by 
them  in  dealing  with  the  corporation  on  the 
faith  of  misrepresentations  by  such  officers 
as  to  Its  financial  condition,  or  other  facts 
forming;  a  material  Inducement  to  the  de- 
posit or  contract.  Is  the  same  as  that  of  di- 
rectors. Id.  §S  4670-4672,  and  cases  cited. 
While  it  Is  quite  well  settled  that  an  action 
can  be  brought  against  the  directors  by  the 
deposttims  and  other  creditors  for  damages 
caused  by  their  gross  mismanagement,  neg- 
lect, and  false  reiH^entatlMU,  and  ttkls 
without  first  applying  to  the  cOTporaUon 
itself,  or  to  the  recelTer  to  bring  such  ac- 
tion, there  have  been  authorities  that  a 
stockholder  could  not  maintain  such  action 
without  such  prior  dmnand  and  refusal;  but 
It  is  made  clear  that  this  was  only  at  law, 
and  that  In  equity,  up<m  iHX)per  all^atlons, 
a  stockholder,  as  well  as  a  creditor,  may 
now  maintain  tbe  action  directly,  and.  In  tbe 
first  instance,  against  the  directors.  8 
Thomp.  Corp.  |  4000;  2  Morse,  Banks.  S  717. 
v.24B.B.no.6— 31 
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But,  both  as  to  third  parties  atid  stoekhoM- 
era  alike,  It  Is  a  good  cause  of  action  against 
directors  that  they  declare  the  dlrldendt  as 
In  this  case,  out  of  the  cai^tal  stock  or  de- 
posits of  tbe  bank,  and  not  out  of  Its  earn- 
ings 02  Morse,  Banks,  {  717;  Gaffney  v.  Col- 
Till,  6  Hill,  6G7);  and  also  that  they  caused 
false  reportii  to  be  published  by  the  directors 
of  the  condition  of  the  bank.  Aa  said  above, 
it  is  not  neceSBat7  that  the  directors  should 
know  that  such  reports  are  ^se;  It  is  their 
duty  to  know  that  th^  are  true.  Hunting- 
tim  Y.  Attrill.  supra;  3  Thomp.  Corp.  i  4244; 
Hanser  v.  Tate,  8S  N.  a  81,  dtlng  Bank  v. 
Wulfekuhler,  19  Kan.  60;  Bank  v.  St.  John, 
25  Ala.  566.  and  United  See.  t.  Underwood, 
0  Bush,  609.  ' 
No  errw. 


(118  N.  C.  S!3) 

CALDWELL  T.  BATES  et  al. 
lOSnpreme  Oonrt  of  North  Carolina.    April  7, 
1896.) 

Appeal  from  superior  court,  Bobeson  county; 
Norwood,  Judge. 

Action  by  L.  H.  Caldwell,  executor,  againat 
Isaac  Bates  and  othera  There  was  a  jndg- 
meot  for  plaintiff  and  defendants  appeal.  Af- 
firmed. ■ 

D.  L.  Rowell,  H.  O.  Connor,  Ricaud  &  Weill, 
and  P.  D.  Walker,  for  awelUinta.  F.  H.  Bus- 
bee  and  McNeiU  &  UcLnn,  for  appellee. 

CLABE,  J.  Thb  case  presenta  Bubstantial- 
ly  the  aame  noiTite  as  Solomon  BntPs  (nt  this 
term)  24  S.  B.  478;  the  plaintiff  in  this  case,  as 
ID  that  b^ng  a  depositor  who  had  .lost  by  the 
insolTeii<7  of  tbe  bank,  and  the  defendants  oelDg 
the  same  in  both  cases.  Corporate  interests  are 
increasing  steadily  in  importance,  and  have  be- 
come intimately  connected  with  every  phase  of 
life.  It  is  necessary  to  define  accurately  the  du- 
ties, rights,  and  obligations  of  corporations,  and 
the  respoastbilitieB  of  their  managers  to  tbe  pub- 
lic aad  to  their  own  stockholders.  Without  re- 
iterating the  reasoniog  and  authorities  in  tbe 
case  of  Solomon  v.  Bates,  it  is  safficieut  to  sum 
up  the  conclusions  at  wliieh  tbe  court  arrived'  In 
that  case; 

1.  It  is  not  a  misjoinder  of  causes  of  actios  to 
join  in  the  same  action,  brought  against  tbe  di- 
rectors indiTidnally,  a  cause  of  action  for  gross 
negligence  in  the  discbarge  .of  their  duties,  where- 
hy  the  plaintiff  was  injured,  with  causes  of  ac- 
tion for  tbe  fraud  and  deceit  of  the  directors  in 
making  false  statements  and  misrepresentations 
of  the  condition  of  the  bank,  whereby  the  plain- 
tiff was  induced  to  deposit  his  mooey  in  the  can 
of  tbe  bank. 

2.  That  the  directors  are  johitly  and  several 
ly  liable  for  th«r  torts,  and  the  corporation  it- 
self can  be  Joined  or  not.  at  the  election  of  the 
pla  intiff. 

3.  That,  where  It  la  admitted  by  demurrer  or 
otherwise  that  the  corporation  Is  insolvent.  It  Is 
not  ueceseary  to  exhaust  remedifs  against  It  be- 
fore suing  tbe  directors  for  wrongs  caused  hj 
their  negligence,  fraud,  or  deceit. 

4.  That  an  action  can  be  brought  by  a  depos- 
itor .or  other  creditor,  and  even  by  a  stockholder, 
for  such  torts  against  the  president  and  directors, 
without  having  first  applied  to  the  oorporation 
or  its  receiver  to  bring  such  action,  ana  bemg 
refused. 

6.  That  it  Is  not  necessary  to  allege  that, 
"when  the  plaintiff  deposited  his  money,  the  di- 
rectors knew  or  believed  he  would  not  get  it 
bade,  or  intended  by  decdt  to  get  It  from  him,  or 
cause  him  to  lose  It";  bnt  that  it  is  snffident  to 
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alleee  that,  the  bank  being  tDsolTent,  the  de- 
fenoanti  caused  false  and  frandulent  statementa 
of  the  conditioD  of  the  bank  to  be  pablished,  rep- 
resenting it  to  be  solreDt  and  with  capital  stock 
unimpaired,  and  dedartng  dividends,  with  a  view 
to  conceal  its  insolvent  condition  and  procure  de- 
poeits,  and  that  the  plaintiff  was  deceived  there- 
by into  making  the  deposit  which  he  is  seeking 
to  recover. 

6.  That  the  directors  are  liable  for  gross  neg- 
lect of  their  dutiee,  and  mismanagement  (thongh 
not  for  errors  of  Judgment  made  in  good  faith), 
as  weU  as  for  fraud  and  deceit. 

7.  That,  If  false  and  fraudolent  statemrats  of 
the  condition  of  the  corporation  are-put  forth  un- 
der the  autfaorit7  of  the  directors,  it  is  not  neces- 
aaij  that  thej  ehonld  know  them  to  be  such; 
it  is  their  duty  to  know  them  to  be  true,  and 
tb^  are  liable  for  damages  sustained  by  any 
one  dealing  with  the  corporation,  relying  on  the 
truth  of  such  offidal  reports. 

8.  That  the  same  liability  attaches  to  the  pres- 
ident or  other  managers  as  to  the  directors  in 
like  cases. 

The  motion  of  the  defendants  made  io  this  ac- 
tion to  strike  oat  all  allegations  of  misfeasance 
and  nonfeasance  was  therefore  properly  denied; 
nor  was  there  ground  to  grant  the  motion  to  or- 
der a  r^iileadtt.    No  enor. 


uu  N.  c.  sn)  ' 

TATB.  Treamrer.  t.  BATBS  et  aL 

(Supreme  Gonzt  of  North  OazoUna.    April  14, 
1B96>. 

Action— JotXDBR  or  Causb— Bikks— Lmbilitt 

OrDlHSOTOBB—PLBADtKO— MacaSSABT  PARTIES. 

1.  A  cause  of  action  against  bank  directors 
for  the  loss  of  a  deposit,  caused  by  their  neglect 
and  mismaDagement.  is  in  tort,  not  in  contract; 
the  contract  of  deposit  Mng  with  the  corpora- 
tion, and  not  with  the  directors.  Solomon  v. 
Bates,  24  S.  B.  478,  and  OaldweU  t.  Bates,  24 
8.  E.  481,  followed. 

2.  A  cause  of  action  against  bank  directors 
for  the  loss  of  a  deposit,  caused  by  their  neglect 
and  mismanagement,  ereo  if  ex  contractu,  may 
be  joined  with  a  cause  of  action  for  fraud  and 
deceit,  arising  out  of  the  same  subject-matter. 

3.  A  single  depositor  may  maintain  in  his 
own  behalf  alone  ao  action  against  the  directors 
of  a  bank  for  the  loss  of  a  deposit,  caused  by 
their  fraud,  neglect,  and  mismanagement. 

4.  A  complaint  charging  bank  directors  with 
fraud  and  deceit  in  making  false  statements  of 
the  bank's  solvency  need  not  allege  that  defend- 
ants knew  or  believed  the  bank  to  be  insolvent, 
such  knowledge  being  conclusively  presumed. 

B.  Bank  directors,  who,  by  false  and  fraud- 
ulent statements  to  the  state  treasurer  as  to  the 
condition  of  the  bank,  in  order  to  conceal  its  in- 
solvency, induce  him  not  only  to  make  new  de- 
posits of  the  state's  mon^,  but  also  to  permit  a 
portion  of  the  money  deposited  by  bis  predeces- 
sor in  office  to  remain,  are  liable  to  such  treas- 
urer for  any  loss,  either  of  the  old  or  new  depos- 
its. 

6.  In  an  action  against  the  directors  of  an 
insolvent  bank  for  the  liss  of  a  deposit,  caused 
by  their  fraud,  neglect,  and  mismanagement, 
neither  the  bank  nor  the  receiver  are  neoeasary 
parties.  Solomon  t.  Bates.  24  8.  B.  478,  fol- 
lowed. 

7.  In  an  action  by  a  depositor  against  the  di- 
rectors of  an  insolvent  banK,  an  allegation  that 
the  vice  president  permitted  the  president  and 
cashier  to  borrow  large  sums  "upon  inadequate 
security,"  and  fraudulently  suppr^sed  such  loans 
in  making  up  the  offi<dal  reports,  and  that  the 
directors  knew  of  snch  condnct,  states  no  cause 
of  action;  there  being  no  averment  that  the 
'wans  were  lost,  or  could  not  be  collected,  or  that 
their  loss  in  any  way  injured  plaintiff. 


Appeal  tnm  soperlor  court,  Wake  codb^; 
Starbuck,  Judge. 

Action  by  Samuel  McD.  Tate,  as  treasurer 
of  North  Canriina,  against  Isaac  Bates  and 
others,  to  recoTor  t<«  the  loss  of  a  deposit, 
caused  by  the  alleged  fraud  and  neglect  of 
defendants,  as  directors  of  the  Bank  of  New 
Hanorra'.  From  the  judgment  both  parties 
appeal.  AfBrmed. 

J.  W.  Hinsdale,  for  a^Uants.  F.  H.  Bus- 
bee  and  W.  R.  Allen,  for  appellee^ 

CLARK,  J.  The  grounds  of  demurrer, 
which  were  not  cured  by  the  amendments 
allowed  to  the  complaint,  and  which  were 
overruled  by  his  honor,  are,  in  substance: 

1.  "That  a  cause  of  action  for  the  negli- 
gence and  mismanagement  of  the  defendants 
Is  ox  contractu,  and  cannot  be  joined  in  an 
action  against  them  for  fraud  and  deceit" 
The  same  point  was  raised  In  Solomon  v. 
Bates,  24  S.  B.  478,  and  Caldwell  v.  Bates, 
24  8.  B.  4S1,  at  this  t^rm,  and  it  was  there 
held  that  the  plaintiff's  contract  of  deposit 
was  with  the  corporation,' not  with  the  de- 
fendant directors,  and  hence  the  cause  of 
action  against  the  directors  for  the  loss  ot 
the  deposit,  caused  by  their  neglect  and  mis- 
management, was  necessarily  In  tort,  not  in 
contract;  but,  if  It  had  been  In  contract,  it 
could  have  been  joined  with  the  causes  of 
action  for  fraud  and  deceit,  because  all  the 
causes  of  action  "arose  out  of  the  same  sub- 
ject-matter." 

2.  "That  the  plalntlff.a  single  depositor, can- 
not maintain  the  action  in  his  own  name,  but 
must  bring  a  creditor's  bilL"  The  directors 
being  trustees  for  creditors  and  stockholders, 
as  wrfl  as  for  the  corporation,  any  creditor 
or  stockholder  who  has  been  misled,  to  bis 
hurt,  by  their  fraud  and  deceit,  or  injured  by 
their  misconduct  and  gross  neglect,  in  dis- 
charge of  the.  trust,  can  maintain  an  action 
for  such  injury  against  them  personally.  In 
his  own  behalf.  If  this  were  a  proceeding 
to  wind  up  the  affairs  of  the  corporation  and 
apply  its  assets  to  the  debts,  then  a  creditor's 
bill  would  have  been  eminently  proper,  but 
such  Is  not  the  object  of  this  action.  There 
is  no  fund  to  be  taken  In'  hand,  to  be  ad- 
ministered and  disbursed. 

3.  "That  the  allegation  of  a  cause  of  action 
for  fraud  and  deceit  Is  not  sufficient  unless 
It  Is  specifically  charged  that  the  defendants 
knew  or  believed  the  bank  to  be  Insolvent." 
The  allegation  of  the  complaint  Is  that  the 
defendants  willfully  and  fraudulently  made 
false  and  misleading  statements  of  the  con- 
dition of  the  bank,  and  declared  and  paid 
annual  dividends  of  over  |>20,000  when  there 
were  no  net  earnings  out  of  which  they  could 
be  declared,  and  that  such  statements  of  the 
condition  of  the  bank  and  of  the  declara- 
tion of  the  dividend  were  published  In  the 
press,  with  the  knowledge  and  consent  of  the 
directors,  and  that  they  also  willfully  and 
fraudulently  caused  to  be  published  aemiau- 
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nual  statements,  sworn  to  by  the  president  or 
cashier,  and  veriQed  by  three  directors,  show- 
iDg,  in  snbstance,  that  the  bank  was  aolTent, 
Its  capital  unimpaired,  and  that  It  had  a  sur- 
plus on  hand;  that  this  was  done  to  conceal 
the  true  condition  of  the  bank,  which  was 
utterly  Insolvent,  and  to  Induce  the  public  to 
make  deposits  therein;  and  that  the  plain- 
tUTs  predecessor  in  the  office  of  state  treas- 
nrer  was  misled  thereby,  and  made  this  de- 
posit; and  that  the  platntlfF,  succeeding  to 
tbe  office,  also  relying  upon  such  official  state- 
ments, allowed  such  part  ot  the  fond  as  was 
not  drawn  out  for  Incidental  purposes  to  re- 
main, and  permitted  further  sums  to  be  de- 
posited therein  to  his  credit  by  sherlCCe.  This 
la  a  brief  summary  <mC  the  allegation,  which 
Is  stated  more  fully  In  tbe  complaint  It 
would  seem  that  this  was  a  quite  explicit 
charge  that  the  defendants  "knew  or  believed 
that  the  bank  was  insolvent."  But,  if  it 
were  not,  the  dlrectoxs  are  conclusively  pre- 
Eomed  to  know  tbe  condition  of  the  bank. 
Haoser  Tate,  W  N.  G.  84;  Morse,  Banks, 
I  137;  Finn  t.  Brown.  142  U.  S.  56,  12  Sup. 
Ot  130;  United  Soc.  t.  Underwood.  9  Bnsb. 
600;  and  other  cases  cited  In  S<^mon  v. 
Bates  (at  this  term).  If  the  directors  did  not 
know  the  bank  was  Insotvent  It  was  their 
duty  to  have  known  It  It  was  fraudulent 
In  them  to  put  forth  official  statementa  that 
tbe  bank  was  solvent  when  tiiey  did  not 
know  it  to  be  true;  and  they  are  liable  to 
tliose  who  were  deceived  thereby  Into  having 
dealings  with  the  bank,  or  making  deposits 
Uiereln,  for  any  losses  sustained.  If  this 
were  not  so,  the  directors  of  a  bank  would 
be  privileged  to  be  negligent,  and,  the  more 
Ignorant  they  could  manage  to  be  about  its 
condition,  the  more  secure  tiiey  would  be 
from  any  liability. 

4.  rrbat  the  defCTdauts  were  not  liable  for 
mtmey  which  the  plalntUTs  predecessor  de- 
posited In  bank,  and  which  the  plalntUt  per- 
mitted to  remain."  The  comidalnt  avei;p  that 
the  plalntifC,  misled  by  the  folse  and  freudn- 
lent  statements  put  forth  by  the  directors  as 
to  the  condition  of  the  bank  In  mder  to  con- 
ceal Its  Insolvent  condition,  and  relying  there- 
on, and  upon  similar  statements  made  to  him 
as  treasurer,  as  required  by  law,  not  only 
made  new  deposits,  but  permitted  a  part  ot 
tbe  deposit  already  in  said  bank  to  remain. 
If  the  dtfendants  are  liable  as  to  the  one, 
they  are  as  to  the  other.  To  hold  otherwise 
would  be  to  make  "a  distinction  without  a 
difference." 

5.  That  It  is  not  alleged  that  the  bapk  or 
the  receiver  had  been  requested  to  bring  this 
action  and  had  refused."  This  was  not  requi- 
site, nor  was  tbe  bank  or  receiver  necessary 
parties  to  this  action  against  the  directors. 
Solomon  V.  Bates,  at  this  term.  But,  If  It 
wwe  otherwise,  ail  these  objections  were  re- 
moved the  amendment  making  the  bank 
and  tbe  receiver  parties  to  this  action.  All 
the  gronntte  of  demurrer  based  iqwn  Clayton 
GOea  being  a  party  are  also  removed  from 
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consideration  by  tbe  non  pros,  which  was  en- 
tered as  to  him.   No  error. 

On  Plaintiff's  Appeal. 

That  tbe  vice  president  permitted  the  presi- 
dent and  cashier  to  borrow  large  sums  of 
money  for  themselves,  or  for  corporations 
practically  owned  by  them,  upon  Inadequate 
security,  and  fraudulently  suppressed  such 
loans  In  making  up  the  official  reports  of  the 
condition  of  the  bank,  and  that  the  directors 
knew,  or  by  due  diligence  ought  to  have 
known,  of  such  conduct.  Is  admitted  to  be 
true  by  the  demurrer.  A  cause  of  action  on 
this  ground,  if  otherwise  sufficiently  stated, 
Is  not  a  misjoinder;  for  it  is  simply  an  alle- 
gation of  one  ot  the  many  acta  of  negligence, 
recklessness,  and  failure  of  duty  wblch  go  to 
make  up  the  liability  of  the  defendants  as 
set  forth  In  the  first  and  second  causes  of 
aetloo.  Nor  was  there  a  failure  to  state  a 
cause  of  action  for  any  of  the  reasons  set  out 
In  the  demurrer,  1.  e.  that  the  bank  or  re- 
ceiver liad  not  been  requested  to  bring  the 
action  (which,  in  point  of  fact  is  alleged), 
nor  because  there  was  no  privity  between 
the  plaintiff  and  defendants,  nor  l>ecau8e  the 
deceit  was  not  sufficiently  charged,  nor  be- 
cause tbe  plaintiff  Is  not  averred  to  have 
made  any  new  deposit  but  had  merely  per- 
mitted the  deposit  already  in  the  bank  to 
remain  there  after  his  succession  to  office. 
All  these  grounds  are  disposed  of  by  the  opin- 
ion In  the  defendant's  appeal  In  this  case.  It 
seems  to  us,  however,  that  there  was  a  fail- 
ure to  state  a  cause  of  action  In  the  third 
cause  of  action.  In  that,  though  it  Is  averred 
in  the  complaint  that  tbe  loans  recited  in  that 
cause  of  action  were  made  "upon  inadequate 
security,"  and  were  suppressed,  and  not  in- 
clnded  In  the  official  reports.  It  is  not  aver- 
red that  they  were  lost  or  cannot  uow  be 
collected,  or  that  their  loss  caused  the  In- 
solvency of  the  bank,  or  In  any  wise  affected 
the  plaintiff  Injuriously.  His  honor  therefore 
correctly  held  that  a  cause  of  action  was  not 
stated  In  Hiis  third  cause  of  action,  for  a 
defect  of  that  .kind  can  be  taken  ex  mero 
motu  by  the  court  below,  or  here,  though  not 
8peclfl(»lly  aralgned  by  demturer.   No  error. 


(lis  N.  C.  1S8) 

DAWSON  at  mc  V.  QUINNBRLT. 

(Snpreme  Court  of  North  Carolina.    April  14, 
1896.) 

dsbd— cohbtrdotiok  and  ernov— rols  ik 
Shbllbt'b  Cub. 

1.  The  mle  Id  Bhelley'B  Case  has  never  been 
abolished  In  North  Carolina. 

2.  A  grant  to  P.  for  life,  "and,  at  her  death, 
then  the  same  shall  go  and  descend  to  the  heirs 
of.  said  P.  which  have  been  or  may  he  begotten 
on  the  body  of  said  P.  by  ber  present  huBband, 
the  said  L.,  to  them,  tlie  heirs  of  said  P.  and 
L.,  their  heirs  and  assigns,  forever,"  coofines  the 
remainder  to  the  children  of  P.  and  L.,  who  take 
by  purchase,  not  by  inheritance,  and  the  rule  is 
Shale's  Case  does  not  Bjfsij. 
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Appeal  from  superior  court,  Pitt  county; 
Boykin,  Judge. 

Action  by  L.  W.  Dawson  and  his  wife, 
Priscllla  L.,  against  J.  0.  Quinnerly,  for  ape- 
clflc  performance  of  a  contract  to  purchase 
hind.  Judgment  for  plaiatifla,  and  defend- 
ant appeals.  Rerersed. 

F.  Q.  James,  for  appellant  A.  J.  Loftin. 
for  appellees, 

MONTGOMERY.  3.  ta  North  Carolina 
the  principle  of  law  known  as  the  "role  In 
Sheila's  Case"  has  always  prevailed.  The 
estate  coDToyed  in  the  premises  of  the  deed 
to  Mrs.  Dawson  Is  limited  to  a  life  estate, 
and  in  the  habendum  dause  the  following 
language  Is  used:  "To  have  and  to  hold  to 
her,  the  aald  Priacilla  L.  Dawson,  for  and 
daring  the  term  of  her  natoral  life  as  afore- 
said, and,  at  her  death,  then  the  same  shall 
go  and  descend  to  the  heirs  of  said  PriscUla 
L.  Dawson  which  haye  been  or  may  he  be- 
gotten on  the  body  of  said  PriacUla  U  Daw- 
son by  her  present  husband,  the  said  I«.  W, 
Dawson,  to  them,  the  heirs  ot  aaid  PriscUla 
L.  Dawson  and  h.  W.  Dawson,  their  heirs 
and  assigns,  forerer.**  If  the  habendum  had 
not  contained  the  words  "t^  her  present 
husband,  the  said  L.  W.  Dawson,  to  them, 
the  heirs  of  said  PriscUla  L.  Dawson  and  L. 
W.  Dawson,  their  heirs  and  assigns,  for- 
ever," the  rule  in  Shelley's  Case  would  ap- 
ply. These  words,  however,  appearing,  they 
furnish  the  necessary  vrords  of  qualification 
and  explanation  to  the  other  preceding 
words  to  take  the  case  out  of  the  rule.  The 
Qualifying  and  explanatory  words  used  In 
the  deed,  as  above  pointed  out,  confined  the 
remainder  interest  to  the  children  of  Pris- 
cUla L.  Dawson  and  her  husband,  L.  W. 
Dawson,  thus  altering  the  general  rule  of 
descent  Leathers  v.  Gray,  101  N.  C.  162,  7 
S.  E.  657;  S tames  v.  HUl,  112  N.  O.  1,  16  S. 
E.  1011;  Nichols  v.  Chidden,  117  N.  G.  497, 
23  S.  B.  45&.  The  act  of  1784,  &  204,  §  6 
(Code,  |-132i9,  converting  estates  taU  Into 
estates  in  fee  simple,  has  no  bearing  upon 
the  principle  of  law  decided  In  SheU^'s 
CasA;  tar,  as  we  have  said,  the  rule  of  law 
established  In  tnat  case  prevailed  before  the 
act  of  1784.  and  has  always  prevailed  since. 
There  was  error  in  the  mling  and  jtulgment 
of  the  court  below,  and  the  same  is  reversed. 


(118  N.  c.  m) 

MILLER  V.  LIFE  INS.  CO.  OP  VIRGINIA. 
(Snpreme  Court  of  North  Carolina.   April  1^ 

1896.) 

UflURT— InteNTIO:?— ISDlRBCr  PltOriT  rROM  liOAH. 

1.  Where  there  is  an  intent  on  the  part  of 
B  lender  to  obtain  Bomethinjr  more  than  lawful 
interest  for  a  loan,  nod  the  tranaaction  Is  nich 
that  he  may  do  so,  it  is  nsurions. 

2.  A  loan  of  money  by  a  life  insurance  com- 
pany at  the  full  legal  rate  of  interut  payable 
monthly^  and  secured  by  amfda  mal-estate  mort- 
gage, where  the  Imder  required  the  borrower,  as 
a  oondltioB  to  the  T"ff'''"g  of  the  loan,  to  take 


from  it  an  endowment  policy,  upon  which  he 
should  pay  monthly  premiums,  for  which  the 
mort^a^  also  stood  as  security,  being  subject  to 
foreclosure  for  default  in  their  payment.  Is 
usurious.  Faircloth,  C.  J.,  and  Avery,  dis- 
senting. 

Appeal  from  superior  court.  Rowan  coun- 
ty; Hoke,  Judge. 

Action  by  D.  M.  MUler  against  the  Life  In- 
surance OomiMuiy  of  Virginia  to  restrain  the 
sale  of  property  under  a  truat  deed.  Judg- 
ment dismissing  the  siitlon,  and  plaintilf  ap- 
peals. Reversed. 

The  foUowlng  facts  were  agreed: 

"a)  Plaintur  U  resident  of  this  state,  and 
defendant  company  Is  a  Vlr^nla  corpora- 
tion doing  business  In  this  state,  and  the 
contract  was  made  In  this  state,  ^  That 
on  September  80,  18KS.  in  said  conn^  and 
state,  plaintur  made  appUcation  to  defendant 
company  for  a  loan  of  91.200.  aald  ai^)lica- 
tlon  beiDg  in  writing.   ^  That  on  Octobra- 

I,  ISXi,  in  pursuance  of  said  appUcatioD, 
said  loan  was  made  to  plaintiff,  and  to  se- 
cure repayment  of  the  same  plaintiff  execut- 
ed to  defendant  a  mortgage  or  trust  deed, 
conveying  certain  lands  to  defendant  irlth 
power  of  sale  upon  deftult  (4)  That  on  the 
said  1st  day  of  October,  1896,  plaintiff  also 
executed  to  defendant  his  bond.  In  the  penal 
sum  of  $2,400^  conditioned ,  fw  the  payment 
of  said  loan  aeren  years  from  its  date,  with 
interest  from  date,  during  said  p^od,  at 
the  rate  of  0  per  cent  per  annum,  payable 
monthly,  and  further  conditioned  for  the 
payment  of  91S.12  monthly,  during  said  pe- 
riod, as  monthly  premium  on  an  endowment 
or  poUcy.  (5)  That  said  oidowment  or  pol- 
icy for  ¥1.300  was  issued  to  plaintiff  by  de- 
fendant In  pursuance  of  said  application, 
and  simultaneously  with  the  granting  of 
said  loan,  and  was,  on  the  same  day,  assign- 
ed in  writing  to  defendant  by  plaintiff  to  se- 
cure the  pei^rmance  of  said  penal  bond. 
(6)  That  prior  to  January  27,  1886.  plaintiff 
paid  to  defendant  certain  snms  of  mon^  on 
account  of  his  said  Indebtedness,  to  wit  the 
sum  of  f21.l2,  snd  on  said  date  tendered  to 
defendant  the  sum  of  tl.208  In  gold  coin  In 
payment  of  his  said  indebtedness,  and  de- 
manded the  cancdlaticm  of  said  deed  of  trust 
and  the  surrender  of  said  bond,  whidi  de- 
fendant refused,  and  thereafter  advertlBed 
the  land  described  In  said  deed  of  trust  to 
be  sold  under  foreclosure.  (7)  That  there- 
after plaintiff  procured  the  temporal^  re- 
straining order,  etc.  ^  That  plaintiff  is 
still  ready  and  wUllng  to  pay  said  sun  of 

II,  208,  as  tendered,  it  betitg  the  amount  of 
said  loan,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum,  payable  monthly, 
but  is  unwiUli^  and  refuses  to  pay  the  pre- 
miums due  on  said  oidowment  or  policy  of 
915.12  per  month,  dalnilng  that  said  con- 
tract is  usurious  tmder  the  lawa  of  this 
state,  and  that  the  ■whate  cimtract  la  a  build- 
ing and  loan  contract  And  is  not  such  a  ctm- 
tract  as  comes  within  the  scope  or  powers 
recognized  in  law  as  pertaining  to  life  insnr^ 
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ance  companies.  That  defendant  Ii  a 
life  InsTirance  company,  charteced  for  tbe 
purpose  of  carrying  on  the  bnsiness  of  Insur- 
ing Uvea,  to  cause  ttaema^Tes  to  be  reinsur- 
ed, to  grant  endowments,  and  to  contract  for 
reversionary  payments.  (10)  Tbat,  at  the 
time  plaintiff  applied  for  said  loan  of  91,200, 
defendant  informed  him  that  It  used  Its 
money  to  Increase  its  Insurance  bualneijs, 
and  that  It  would  make  said  loan  if  he 
would  secure  the  same  by  trust  deed  upon 
good  real  estate,  knd  would  take  out  a  poli- 
cy in  defendant's  company  for  the  sii:^  of 
f 1,200,  and  assign  the  same  to  defendant  as 
additional  security  for  said  loan,  and  this 
plaintiff  agreed  to  do,  and  did  do.  (U)  That 
said  contract  between  plaintiff  and  defend- 
ant is  not  usurlons,  except  and  unless  as 
appears  upon  the  papers  hereinbefore  re- 
ferred to  as  constituting  the  same,  as  It 
may  be  constnied  by  tbe  court" 

T.  F.  Klnttx,  for  appellant.  MacBae  & 
Z)a7  and  Jobn  A.  Coke,  fiir  appellee. 

FURCHES,  J.  The  papers  referred  to  in 
tbe  case  agreed,  and  made  a  part  of  tbe  case 
on  appeal,  show,  in  addition  to  the  facts  set 
forth  hi  tbe  agreed  case,  that  the  property 
conveyed  In  the  deed  of  trust  to  Overman 
and  HcCubblns  was  a  town  lot,  worth  about 
91,000  without  the  Improvements,  and  im- 
provements on  It  worth  about  |1,600;  and 
among  the  conditions  are  these  requlremtaits: 
That  the  plaintlCC  shall  keep  the  buUdiugs 
constantly  insured  In  some  good  fire  Insur- 
ance company,  to  be  approved  by  defendant, 
and  for  defendant's  benefit,  for  at  least  the 
tram  of  fl,200,  which  policy  is  also  to  be  as* 
signed  to  defendant;  that  plaintiff  pay  the 
$1,200  when  due,  and  that  he  also  pay  the  in- 
terest on  tbe  note  on  tbe  last  of  each  mouth, 
and  that  he  pay  the  Installments  of  (16.12, 
due  on  the  life  policy  of  91,200,  on  the  last 
of  each  month,  for  seven  years;  and  If  plain- 
tiff shall  fall  In  doing  and  performing  any 
one  of  these  ccmdltlons.  It  constitutes  a 
breach,  for  which  the  trustees  shall  foreclose 
1^  sale;  "and  payment  of  said  principal  sum 
and  all  Interest  thereon,  together  with  all 
monthly  payments  and  fines  on  said  endow- 
ment poII<7,  and  all  costs  and  disbursements 
arising  under  this  tmst.  Including  all  taxes, 
assessments,  insurance,  or  other  sums  that 
may  have  Iteen  paid  by  said  company  as 
herein  provided,  may  be  enforced  and  recov- 
ered at  once,  by  sale,  foreclosure,  or  others 
wise,  anyttilng  herein  contained  to  the  con- 
trary notwlthatandlng.  It  Is  further  stipu- 
lated and  agreed  that  all  the  conditions  of 
the  said  endowment  policy  are  made  part  of 
this  deed,  as  covenants  of  tbe  parties  of  tbe 
first  part"  It  ts  admitted  that  it  is  lawful 
to  loan  mon^  in  this  state  at  6  per  cent,  and 
it  does  not  matter  what  amount  of  security 
iB  required.  If  it  is  only  for  the  purpose  of  se- 
curing tbe  repayment  of  the  principal  and  6 
per  cent  Interest  thereon.  It  Is  also  admit- 
ted tbat  It  Is  lawful  to  issue  life  insurance 


polities  such  as  that  Issued  In  this  case;  and 
defendant  contends  that  It  Is  Impossible  to 
take  two  transactions  tbat  are  lawful  within 
themselves,  and  make  an  unlawful  transac- 
tion ont  of  them,  when  combined  into  one 
transaction.  This  fairly  presents  the  ques- 
tion before  us,  and  ts  a  strong  presentation 
of  defendant's  side  of  the  case.  But  when 
it  comes  to  be  tested  by  the  weight  of  author- 
ity, and,  we  think,  by  the  reason  of  the 
thing.  It  cannot  stand  the  test.  It  Is  perfect- 
ly lawful,  as  admitted  by  all,  to  loan  money 
at  6  per  cent,  and  to  require  any  securit;; 
for  Its  repayment  with  this  lawful  Interest 
It  Is 'entirely  lawful  for  A,  to  secure  by  mort- 
gage the  insolvent  note  of  B.  as  a  separate 
and  distinct  transaction.  But  If  A.  applies 
to  C.  for  tbe  loan  of  fl,O0O,  and  0.  agrees 
to  lend  tbe  money  to  A.  If  be  will  Include  In 
the  note  to  him  tbe>  Insolvent  note  of  B.,  and 
A.  agrees  to  this,  and  secures  the  Insolvent 
note,  the  note  thus  made.  Including  the  mon- 
ey loaned  and  the  insolvent  note  of  B.,  Is  held 
to  be  usurious.  Shober  v.  Hanser,  4  Dev. 
&  B.  91;  Massey  v.  McDow^,  Id.  120.  Tbe 
true  rule  is  whether  there  was  an  Intent— a 
purpose— on  the  part  of  the  lender  to  get 
more  than  the  lawful  rate  of  Interest  by  tbe 
transaction.  If  there  was,  and  by  means  of 
the  transaction  he  may  do  so,  the  law  pro- 
nounces It  an  unlawful  and  corrupt  contract, 
and  usurious.  But  if  this  Is  not  manifest - 
from  the  transaction,  but  depends  upon  facts 
and  circumstances  connected  with  the  trans- 
action, as  a  part  of  tbe  res  gestee,  It  then  be- 
comes a  question  of  fact  as  well  as  of  law, 
and  must  be  submitted  to  the  Jury. '  In  the  case 
of  Sboberv,H8user,BUpra,wherettwaB  doulit- 
ful  whether  the  note  of  B.  was  not  collectible 
at  the  date  of  the  loan,  and  there  were  oQas 
circumstances  therein  mentioned,  which,  If 
found  as  plalntlfT  contended,'  woidd  have  re- 
butted the  allegation  that  there  was  a  usuri- 
ous purpose  on  C.*b  part  In  requiring  that  B.'s 
note  should  be  Included,  it  was  held  to  be  a 
case  for  tbe  Jury.  And  so  was  the  case  of 
Massey  v.  McDowell,  supra.  The  court  held 
that  the  question  as  to  whether  tbe  small  dis- 
count made  was  truly  In  consideration  of  the 
services  of  the  assignee,  as  stated  and  con- 
tended by  plaintiff,  or  whether  that  was  a 
cloak  and  a  device  to  cover  the  real  transac- 
tion, and  to  get  more  than  lawful  interest  on 
tbe  money,  were  questions  of  fact,  and 
should  have  been  submitted  to  tbe  jury  with 
proper  instructions.  But  these  cases  hold 
the  true  rule  to  be  this:  ,  Was  it  the  purpose 
of  the  lender  to  get  mwe  than  the  lawful 
rate  of  Interest  and  was  there  any  contin- 
gency by  which  he  might  do  so?  If  there 
was,  the  transaction  is  usurious,  whether  it 
Is  80  apparent  that  it  becomes  tbe  duty  <tf 
tbe  court  so  to  declare,  or  whether  it  Is  a 
case  in  which  It  ts  necessary  that  tbe  )niy 
should  find  tbe  facts.  These  cases  seem  to 
decide  tbe  principle,  upon  which  tbe  doctrine 
of  usury  rests,  that.  If  it  is  tbe  purpose  of 
the  lender  to  get  more  than  Uie  lawful  rate 
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Of  tnteKBt  for  loan  of  money,  and  If  there  be 
a  pioTlslon.  a  condition,  a  contingency  in  or 
connected  with  the  contract  by  wliich  lie 
may  do  so.  It  is  osarloua.  We  Intend  to  be 
goTomed  by  tbe  rule  as  Ire  understand  it  to 
be  laid  down  by  this  court  In  Sbober  t. 
Hauser  and  Massey  t.  McDowell,  supra.  In 
oar  InveBtieation.  we  find  much  antborlty 
sustaining  thia  rule;  and,  aivlying  these  prin- 
ciples to  the  case  beftnre  na,  "where,  as  a 
condition  of  making  a  loan,  the  borrower  Is 
required  to  take  policies  of  life  insurance 
from  the  lender,  and  pay  premiums  thereon, 
in  addition  to  the  bigliest  legal  rate  of  inter- 
est on  tbe  amount  loaned,  It  is  generally-  h^ 
that  the  profit  thns  derlTcd  by  tiie  lender  Is 
equivalent  to  additional  interest,  and  there- 
fore uBUtlous."  27  Am.  &  Eng.  Bnc.  Law,  p. 
1021,  9  29,  note  1.  "All  agreements  which  in 
legal  efCect  give  to  the  lender  of  money  any 
profit  or  adyantage.  certain  or  contingent, 
more  than  at  the  rate  of  7  (here  6)  per  cent. 
Interest,  riolate  the  statute.  It  la  not  neces- 
sary to  allege  or  prove  aliunde  any  peculiar 
latent  or  special  corruption  in  such  a  case. 
It  is  usury  upon  ita  face,  and  tbe  court  must 
80  declare  as  a  matter  of  law.  It  Is  only 
when  tbe  true  character  of  the  transaction  is 
equivocal,  •  •  *  a  device  for  usury,  that 
the  question  becomes  one  of  fact,  and  be- 
longs to,  the  jury."  Thomas  v.  Murray,  34 
Barb.  171.  Where  the  lender  takes  the 
chance  for  more  than  legal  Interest,  "tMs 
contingent  benefit  beyond  the  legal  rate  of 
Interest,  and  where  the  lender  has  the  right 
to  demand  the  repayment  of  the  principal 
sum  with  the  legal  Interest  theretm,  in  any 
event,  the  contract  Is  In  violation  of  the  stat- 
ute prohibiting  usury."  Browne  v.  Vreden- 
burgh,  43  N.  T.  197.  "A  stipulation  even  for 
a  chance  of  advantage  beyond  legal  Interest 
Is  Illegal,  and  courts  will  not  lend  their 
to  enforce  an  unlawful  contract"  Buttrick 
V,  Harris.  1  Biss.  443,  Fed.  Cas.  No.  2,256. 
"The  two  transactions  were  combined  into 
one.  The  loan  would  not  have  been  made 
but  for  the  Insurance.  Six  per  cent,  the  full 
limit  of  interest  was  charged  for  the  money. 
But  the  loan  depended  upon  the  borrower's 
taking  the  policy  of  insurance.  The  policy 
was  a  thing  of  value  to  the  plaintlQ?  [here 
defendant],  or  it  would  not  have  required  it 
to  be  taken  as  a  condition  precedent  to  the 
loan,  and  is .  usurious."  Insurance  Co.  v. 
Kittle,  2  Fed.  116. 

In  our  Investigation  of  this  important 
question  we  believe  we  may  say  that  we 
have  found  no  case  or  other  authority  that 
does  not  sustain  the  principle,  announced  by 
this  court,  that  a  usurious  transaction  is 
one  In  which  It  is  Intentionally  provided 
that  a  party  may  take  more  than  the  lawful 
rate  of  Interest  for  the  loan  of  money.  But 
we  have  found  cases  that  differ  as  to  the 
application  of  this  principle.  We  have  foimd 
a  few  cases  which  hold  that  it  does  not  per 
se,  make  a  transaction  usurious  for  a  life 
insurance  company  to  require  a  party  wish- 


ing to  boiTow  mon^  to  take  out  a  p6U(7  of 
Insurance  aa  a  conation  precedent  to  the 
loan.  Washington  Life  Ins.  Co.  v.  PatersMi 
Silk  Mauurg  Co.,  25  N,  J.  Eq.  160;  Insut^ 
ance  Co.  t.  Crane,  Id.  41S.  But  none  of  them 
dispute  tlie  principle  bere  laid  down,  or  de- 
cide that  it  would  not  be  uaorious  If  so  In- 
tended, and  tbe  great  weight  of  authority  is 
to  the  effect  that  It  le  usurious  per  se.  Hav- 
ing ascertained  tbe  principle  upon  which  our 
judgment  should  be  founded,  it  yet  remains 
to  make  the  application  to  the  fftcts  of  this 
case,— a  thing,  in  many  cases,  more  difficult 
to  do  than  to  find  and  define  the  principle 
of  law  that  shonld  govern  the  ca8&  If  we 
take  the  cases  cited  from  34  Barb.  171,  4ft 
N.  Y.  197,  and  2  Fed.  116.  and  add  to  these 
that  of  27  Am.  &  Eng.  Euc.  Law.  p.  WJll,  as 
autbori^,  the  question  would  seem  to  Iw 
settled,  and  It  would  only  remain  for  us  to 
declare  the  transaction  usurious.  But,  aa 
there  is  some  diversity  of  authority  as  to  the 
application  of  this  admitted  princ^le,  tt 
seems  proper  that  we  should  to  some  extent 
examine  tbe  question  of  applying  the  facts 
of  this  case.  We  cannot  conceive  of  a  case 
where  the  money  loaned  by  the  defendant 
to  the  plaintiff,  MlUer.  could  have  been  bet- 
ter secured  than  it  was,  without  the  assign- 
ment of  the  Insurance  policy.  The  defend- 
ant had  a  deed  In  trust  made  to  Its  own  se- 
lected trustees,  cm  real  estate  worth  $2,500, 
with  the  Improvements,  and  Jl.OOO  without 
any  improvements,  with  a  condition  In  the 
trust  deed  that  the  plaintiff  at  all  times 
should  keep  the  buildings  on  this  lot  Insured 
to  the  amount  of  $1,200  In  a  good  fire  Insur- 
ance company,  to  be  selected  or  approved 
by  defendant  and  this  policy -should  also  l>e 
assigned- to  the  defeqdant  That  the  plain- 
tiff should  pay  all  taxes,  fines,  and  assess- 
ments that  should  be  levied,  assessed,  or 
placed  up<»i  said  property,  and  a  failure  oa 
the  part  of  plaintiff  to  keep  and  perfcym  any 
of  these  conditions  or  requirements  should 
amount  to  a  breach,  and  the  trustees  should 
proceed  at  once  to  sell  and  apply  the  money. 
This  being  so,  there  can  be  no  claim  or  pre- 
tense but  that  the  money  loaned  ($1,200)  was 
abundantly  secured.  But  these  were  not  all 
the  conditions  this  remorkaUe  deed  contain- 
ed. It  is  further  provided,  as  additional  con- 
ditions, that  plaintiff  shall  assign  to  tbe  de- 
fendant tbe  $1,200  life  Insurance  policy  be 
had  been  compelled  to  take  out  and  the  pay- 
ment of  $15.12  to  the  defendant  each  month 
on  this  iK>llcy  is  secured  to  defendant  as  one 
of  the  conditions  In  this  deed  of  trust  for 
the  term  of  seven  yeara.  And  It  was  stated, 
and  admitted  on  the  argument  that  plaintiff 
did  not  wish  to  take  out  this  policy,  and 
would  not  have  done  so  but  for  its  enabling 
him  to  borrow  the  money.  And  it  is  proper 
to  state  that  it  was  stated  by  counsel  of  de- 
fendant and  admitted  by  counsel  of  plain- 
tiff, that  the  premiums  charged  on  this  poli- 
cy were  the  usual  charges  on  such  policies. 
Then,  when  tbe  $1,200  loaned  to  plaintiff 
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was  '  amplr  and  abunciantly  Becared,  and 
every  dollar  to  be  repaid  wltb  lawful  Inter- 
est, the  payment  of  which  did  not  and  does 
not  depend  upon  the  insnrance  policy,  why 
was  It  that  defendant  made  the  Insurance  a 
condition  precedent  upon  which  It  would 
loan  the  mon^?  It  was  admitted  on  the 
argument  that  If  the  plaintiff,  Miller,  should 
lire  ont  the  seven  years,  the  defendant  would 
make  $70  by  the  Insurance;  and.  If  we  adopt 
the  rule  laid  down  In  the  cases  cited  to  sus- 
tain i>IalntlfrB  contention,  that  a  contingent 
ben^t  over  and  above  lawful  Interest  taints 
the  transaction  with  usury,  this  admission  Is 
sufflclMit  to  decide  the  case.  But  It  does  not 
seem  to  us  that  this  admission  reaches  the 
truth  of  this  transaction.  As  defendant  has 
a  bond  that  falls  due  seven  years  aft^  date, 
and  an  Insurance  policy  due  In  seven  years, 
upon  which  fl5.12  falls  due  every  month, 
and  the  payment  of  this  Interest  and  this 
$15.12  per  month  Is  secured  by  a  deed  of 
trust.  It  is  not  dear  whether  this  Interest 
and  these  premiums  end  at  the  death  of 
Miller  or  not.  But,  snppose  they  do.-^nd 
we  do  not  put  our  Judgment  upon  this  specu- 
lation as  to  whether  they  end  at  Miller's 
death  or  not,  as  It  Is  not  clear  to  us  how 
this  Is,— but  taking  It  that  It  does,  It  Is  then 
dear  to  our  minds  that  the  admissions  as  to 
the  profits  made  by  the  defendant  do  not* 
reach  the  truth.  It  Is  true  that,  If  we  take 
seven  years,  and  divide  them  Into  'months, 
we  have  S4  months,  and  $15.12  per  month 
makes  $1,270.  But,  In  this  calculation,  there 
Is  no  notice  taken  of  the  fact  that  defend- 
ant has  no  money  Invested  in  the  policy  of 
insurance,  nothing  but  the  risk  of  Miller's 
dying,  and  that  Miller  has  been  payinf;  Into 
Its  treasury  $15.12  every  month,  from  the 
date  of  the  policy  to  the  end  of  the  seven 
years.  If  the  interest  Is  calculated  on  th^e 
premiums  from  the  date  of  their  payment 
to  the  end  of  the  seven  years  at  6  per  cent 
with  the  $70  added.  It  wOl  be  fonnd  that  de- 
fendant has  made,  out  of  the  Inanrance, 
about  $300,  and  the  plaintiff  has  lost  this 
amount  supposing  he  gets  $1,200  at  the  end 
of  the  seven  years.  We  say,  supposing  be 
gets  back  $1,200  at  the  end  of  the  seven 
years;  for  he  Is  the  creditor  In  that  part  of 
the  contract  and,  like  all  creditors,  takes  the 
risk  of  getting  hit  money  badE»  be  this  risk 
much  or  little. 

But  the  question  of  usury  does  not  depend 
upon  the  question  whether  the  lender  actual- 
ly gets  more  than  the  legal  rate  of  Interest 
or  not  If  this  were  so,  It  could  never  be  de- 
termined whether  there  was  nsttiy  or  not 
nntll  the  money  was  paid  back.  This  would 
be  like  locking  the  stable  after  the  horse 
was  stolen.  But  It  depends  upon  whether 
there  was  a  purpose  In  the  mind  of  the  lend- 
er to  take  more  than  legal  Interest  for  the 
use  of  money,  and  whether,  by  the  terms  of 
the  transaction,  and  the  means  used  to  ef- 
fect the  loan,  he  may,  by  Its  enforcement, 
be  enabled  to  get  more  than  the  legal  rate. 


If  so,  the  transaction  Is  usurious.  In  this 
case  the  proposition  of  plaintiff  was  to  bor- 
row $1,200  upon  abundant  security.  This 
proposition  was  rejected  unless  the  plalntllE 
would  take  out  a  policy  of  life  Insurance  In 
defendant  company,  by  which  the  company 
has  the  chance  to  make  $300  In  addition  to 
the  legal  rate  of  Interest  on  the  $1,200  loan- 
ed, and  the  question  Is.  Is  this  transaction 
osurious?  Applying  the  principles  laid  down 
by  tills  court  In  the  cases  cited,  and  the  prin- 
ciples of  decided  cases  In  other  courts,  and 
the  appllcattbn  of  the  principles  there  made, 
as  well  as  that  of  the  American  &  ElngUsh 
Encyclopedia  of  Law,  the  transaction  is 
usurious;  and  this  Is  sufflcleutly  apparent 
by  Its  terms  and  conditions  to  make  It  our 
duty  so  to  declare.  There  Is  error,  and  the 
judgment  appealed  firom  Is  reversed. 

FAIROLOTH.  a  J.,  and  AVBBY,  J,,  dis- 
sent 

(118  H.  0.  m> 
FIRST  NAT.  BANK  OF  WINSTON  T. 
PEGRAM  et  aL 
(Supreme  Court  «f  North  Carolina.    April  14, 
1896.) 

iHDORssmiiT  or  NoTB— Pahol  Bvidikos  to 
Alter  Liability. 

A  surety  on  a  note  given  to  a  bank  by  a 
third  person  Ed  renewal  of  a  prior  note  od  which 
sach  surety  was  also  an  indorser  may  show,  as 
against  the  bank,  tliat  at  the  time  he  signed 
such  renewal,  its  caahier  informed  him  that  the 
baok  had  sufficient  funds  of  the  matter  to  pay 
sach  reD«waI  note;  that  its  execution  was  a  mat- 
ter of  form,  neceeaary  only  to  keep  the  bauk  ae> 
counts  straight;  and  that  the  bank  would  not 
bold  hhn  liable  thereon. 

Appeal  tnm  saperior  court  Forsyth  coun- 
ty; Brown,  Judge. 

Action  by  the  First  National  Bank  of 
Winston  against  T.  H.  Pegram,  St.,  and  oth- 
ers, <m  a  promissory  note.  Jndgmrait  In 
favor  of  defendants,  and  plalntlfr  ai^>eal8. 
Affirmed. 

Watson  &  Buxton  and  Jones  &  Patterson, 
for  appellant  Glenn  &  Manly  and  A  B. 
Holton,  tor  app^Iees. 

MONTGOMERY,  J.  This  action  was 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  note  executed  by  the  defendant  T. 
H.  Pegram,  Jr.,  to  L.  W.  Pegram  and  T.  H. 
Pegram,  and  by  the  payees  Indorsed  to  the 
plaintiff.  The  defendant  T.  H.  Pegram,  In 
his  answer,  admitted  the  execution  of  the 
note,  but  averred  that  when  Alspaugh,  cash- 
ier of  the  plaintiff  bank,  requested  him  to 
renew  the  old  note,  he  at  first  refused  to  do 
so,  but  on  being  told  by  Alspaugh  that  there 
was  In  the  bank  a  fund,  which  bad  been  de- 
posited by  the  assignee  of  the  principal  oi 
the  note  (the  defendant  T.  H,  Pegram,  Jr.), 
sufficient  to  pay  the  note  In  full,  but  that  the 
matters  had  not  been  fully  arranged,  and 
that  it  was  necessary  to  renew  the  note  to 
keep  the  bank  matters  straight  and  that  ha 
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would  Incur  no  IlabUitr  oa  tbe  note,  he  sign- 
ed the  same  as  surety.  He  further  arerred 
that  he  had  stnce  learned  that  that  state- 
ment was  untrue,  and  that  there  was  a  large 
balance  due  on  said  note  to  the  plaintiff,  and 
that  the  defendant  was  fraudulently  Induced 
to  sign  the  note,  thinking  that,  from  the 
statement  made  to  him,  It  was  only  an  ac- 
commodation to  the  plaintiff,  and  that  he 
would  suffer  no  liability.  Other  defenses 
were  set  up  by  the  defendants  L.  W.  Fegram 
and  T,  H.  Pegram  (T.  H.  Fegram,  Jr.,  did 
not  answer);  but  It  will  not  be  necessary 
to  notice  them,  as  they  were  not  supported 
by  testimony.  *Ibe  plalntUF  tendered  the  fol- 
lowing Issues,  which  his  honor  declined  to 
give,  and  an  exception  was  entered:  "(1) 
Was  defendant  T.  H.  Pegram,  Sr.,  induced 
to  sign  the  note  sued  on  by  the  false  and 
fraudulent  representations  of  the  cashier  of 
plaintiff  banlc?  (2)  Did  the  cashier,  with  a 
fraudulent  intent,  represent  to  defendant  T. 
H.  Pegram,  Sr.,  that  his  signing  was  a  mere 
form,  and  that  it  would  In  no  way  make  said 
defendant  liable  on  the  note?"  In  their 
stead,  the  following  was  submitted  to  the 
Jury:  "(2)  At  the  time  of  execution  of  the 
renewal  note  sued  on,  did  Alspaugh,  cashier 
of  plaintiff  bank,  represent  and  state  to  T. 
H.  Pegram,  Sr.,  that  there,  was  enough  mon- 
ey on  deposit  In  the  bank  to  pay  this  note, 
and  that  bis  signing  it  was  a  mere  form,  and 
that  the  bank  would  not  hold  him  (Pegram, 
Sr.)  liable  for  It?'   Answer:  "Yes." 

The  defendants  T.  H.  Pegram  and  L.  W. 
Pegram  testified  to  the  alleged  conversation 
l)etween  Alspaugh  and  T.  H.  Pegram  at  the 
time  of  the  execution  of  the  note;  and  Als- 
paugh denied  that  part  of  the  conversation 
which  concerned  the  plaintiff's  exemption 
from  liability  on  the  note.  His  honor  was 
right  in  refusing  to  submit  the  Issues  ten- 
dered by  the  plaintiff,  and  to  instruct  the  Jury 
as  the  plaintiff  requested.  If  it  was  lawful 
for  the  defendant  T.  H.  Pegram  to  give  In 
evidence  the  conversation  which  he  alleged 
he  had  with  Alspaugh,  the  cashief  of  the 
bank,  at  tbe  time  of  the  execution  of  the 
note,  for  the  purpose  of  proving  that  he  was 
not  liable  on  the  note,  it  was  not  necessary 
that  the  Intent  of  Alspaugh  should  have 
been  fraudulent,  or  that  his  representations 
should  have  been  false  to  bis  knowledge.  It 
was  not  a  question  of  fraud  which  was  to  be 
tried,  but  ^e  question  whether  or  not  oral 
testimony  could  be  allowed  to  explain  and  to 
change  the  effect  <^  the  defendant's  Indorse- 
ment of  the  note. 

But  tbe  plaintiff  Insists  that  In  no  aspect 
of  the  case  ought  the  defendant  to  be  ex- 
empted from  liability,  even  if  the  conTersa- 
tlon  did  occur  as  related  by  him,  because  it 
would  have  been  an  easy  matter  for  him 
to  have  found  out  that  there  was  no  money 
in  bank  applicable  to  the  payment  of  the 
note,  by  further  Inquiry,  and  by  an  examina- 
tion of  tbe  deed  of  trost  made  by  tbe  de- 
fendant T.  H.  Pegram,  Jr.,  which  was  a  mat- 


ter of  record.  The  answer  to  that  Is  not  diffi- 
cult The  statement  of  the  cashier  relieved 
him  of  the  duty  of  any  further  Inquiry  in 
tiiat  direction  as  to  whether  there  were  any 
funds  In  bank  to  be  applied  to  this  note;  and 
the  fact  that  the  deed  of  trust  showed  other 
preferred  creditors  besides  T.  H.  Pegram  bad 
no  tendency  to  show  whether  or  not  tbe  as- 
signee had  deposited  in  bank  nwney,  the 
proceeds  of  the  assets  of  the  debtor.  Tbe 
plafntlff  further  contends  that,  if  the  de- 
fendant T.  H.  Pegram  Is  held  liable  for  the 
payment  of  the  note,  he  will  not  be  damaged 
any  way,  because  he  was  llaUe  on  the  old 
note  when  he  executed  the  renewal  one,  op- 
on  wiilch  he  Is  sued.  It  Is  true  that  he  was 
liable  on  the  old  note,  but  he  had  the  un- 
doubted right  to  bring  this  liability  to  a 
culmination.  He  had  the  right  to  prefer  that 
time,  the  time  wben  he  was  asked  to  renew 
the  note,  as  the  best  time  for  him  to  have 
tbe  bank  talte  what  legal  steps  it  chose  for 
the  collection  of  the  note.  For  reasons  of 
his  own,  he  chose  to  end  tils  renewals  of  tbe 
note,  and  to  take  the  consequence.  Most 
probably,  he  thought  such  refusal  would 
hurry  up  the  application  of  the  funds  which 
the  assignee  of  T.  H.  Pegram,  Jr.  (the  prln- 
clp^  debtor),  bad  deposited  in  the  bank;  for 
he  said  in  his  testimony  that  he  thought  the 
debt  had  already  been  paid,  and  that  tbe 
renewal  preceding  the  last  was  nearly  three 
.  years  before  the  last 

The.  question,  then,  is:  Gonid  the  defend- 
ant, by  parol  evidence,  prove  the  repre- 
sentations made  by  the  plaintiff  through  its 
cashier  and  agent,  Alspaugh,  at  the  time  tbe 
note  sued  on  was  executed?  In  section  723 
of  the  first  volume  of  Daniel  on  Negotiable 
Instruments,  the  author  writes:  "Tbe  cases 
prohibiting  the  Introduction  of  parol  evi- 
deuce  to  vary  the  contract.  Implied  in  an  In- 
dorsement, are  in  direct  conflict  with  others. 
It  would  be  useless  to  attempt  to  reconcile 
tbe  authorities  on  the  subject  In  North 
Carolina,  however,  the  matter  is  settled  that 
parol  testimony  Is  admissible  to  prove  such 
representations.  In  Mendenhall  v.  Davis,  72 
N.  C.  150,  where  an  immediate  Indorsee  sued 
the  indorser  on  a  bond,  this  court  held  that 
the  rule  which  governs  t>etween  an  Indorser 
of  a  negotiable  note  and  a  subsequent  bona 
fide  holder  for  value  (where  the  law  Implies 
that  the  Indorser  Intended  to  assume  the 
well-Iuiown  liabilities  of  an  Indorser,  and 
will  not  be  permitted  to  contradict  the  Im- 
plication) did  not  apply  between  the  original 
parties  to  the  indorsement;  but  that  in  tbe 
latter  case  the  agreement  between  the  par- 
ties at  the  time  tbe  indorsement  was  writ- 
ten could  be  proved  by  paroL  In  HiU  t. 
Shields,  81  N.  a  2&1,  Dillard.  J.,  in  deUverlng 
the  opinion  of  the  court,  said:  "It  )s  settled 
In  this  state,  however,  that  parol  testimony 
may  be  adduced  under  a  blank  Indorsement 
to  annex  a  qualification  or  special  contract 
as  between  immediate  parties.  But  between 
indorser  In  blank  and  remote  parties,  with- 
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oot  notice,  the  weight  of  authority  Is  thftt 
parol  proof  Is  taiadiiiiBsllile,  and  the  contract 
implied  toy  law  stands  absalvta*'  test  It 
might  be  taken  that  the  (^nl<m  of  llie  comt 
In  the  last  case  had  reference  only  to  an  ex- 
planation by  parol,  was  to  be  confined  to 
whether  the  Indorsement  was  made  either 
as  guaranty  or  original  promlasor  or  in- 
dorser,  and  not  to  proTing  entire  nemptlon 
from  liability,  the  judge  went  on  to  say:  "In 
treating  of  this  sabject,  Daniel,  In  Us  work 
on  Negotiable  Instnunoits,  says  a  paxcA 
agreement  in  the  Indorsement  of  a  note  to 
the  effect  that  the  transfer  should  be  without 
reconrse  on  the  indorser  cannot  be  inter- 
posed as  a  defmse  against  a  snbsequent 
bona  fide  bolder  without  notice."  In  DaTid- 
soD  T.  PoweU,  114  N.  G.  B7K,  Id  S.  B.  601, 
sectkm  60  of  the  Oode  Is  dted,  and  MacRae, 
3^  said:  "In  th«  hands  of  the  original  payee, 
an  indorsement  may  be  shown  to  be  upon 
certain  conditions;  but  a  bona  0de  holder  for 
vmloe,  befbre  matortty  and  without  notice.  Is 
not  affected  19'  equities  eristing  between  the 
original  parties."  In  Bruce  t.  Wright,  S 
Hon,  548,  it  was  held  that,  tai  an  action 
against  any  Indorser  by  Ms  immediate  In- 
dorsee, it  is  a  good  deftottse  that  there  was  a 
Terbal  agreement  at  the  time  of  the  Indorse- 
mrat  that  fba  indorsee  should  not  sue  tlie  In- 
dorsrar;  and  that  '*the  contract  between  the 
two  consists  parUy  In  the  written  Indorse- 
ment, partly  In  the  deUvery  of  the  bill  to 
the  indorsee,  and  partly  In  the  actual  under- 
standing and  intention  with  wfafch  the  de- 
llrery  was  made,  and  that  the  Intention  of 
the  parties  may  be  gathered  from  the  words 
of  the  parties,  either  siralcen  or  written."  To 
•Uie  same  effect  Is  Benton  t.  Martin,  52  N.  Y. 
B70. 

No  queatlon  was  raised  below  as  to  the 
power  of  Alspaagh,  the  cashier,  to  make  the 
agreement  alleged  by  the  defendant,  and 
found  by  the  jnry  to  have  been  made  with 
him,  at  the  time  of  the  indorsement  The 
evidence  offered  to  prove  the  agreement  was 
not  objected  tb  by  the  plaintiff,  and  no  In- 
stTQctlonfl  were  asked  from  the  court  on  this 
point,  and  the  Issues  tendered  by  the  plaintiff 
impliedly  admitted  the  authority  of  Alspaugh 
to  make  It  The  objections  to  other  of  the 
eridence  of  the  defendant  made  by  the  plain- 
tUC  are  untenable.  There  wai>  no  error  In 
the  rulings  of  the  court  below.  No  error. 


(US  H.  0.  <n) 

HARVEY  T.  LDmiil/B  IMP.  00.  - 

(Snpreme  Court  of  NorOi  Carolina,    j^iril  14, 
1806.) 

COBPOBATIOXB— AeKEBHEKT  TO  FoOL  SlOOJE— 
FVBUO  FOLIOT. 

An  a|n«ement  between  stoAhoIden  hold- 
ing a  majonty  of  the  sbaree  to  pool  their  stock 
bj  transtaring  it  to  tmsteea,  and  authorizing 
them  to  Tote  all  sach  stock  at  corporate  meet- 
ings, and  to  pledge  it  as  collateral  for  loaDS,  is 
void,  ofl  against  public  policy. 


Appeal  from  superior  court,  Caldwell  coun- 
ty; Timberlake,  Judge. 

Action  by  W.  8.  Harvey,  trustee,  against  the 
linrflle  Improvement  Company  and  others 
for  an  Injunction  and  other  relief.  From  an 
order  denying  the  writ,  plaintiff  appeals. 
Reversed. 

The  pooling  agreement  between  the  stock- 
holders ot  the  defendant  company  was  as  fol- 
lows: 

"Whereas,  the  UnviOe  Improvement  Com- 
pany Is  Indebted  to  various  persms  In  large 
sums  of  money,  and  Is  now  In  the  bands  of  a 
receiver,  app<^ted  by  a  decree  of  the  su- 
perior court  of  the  county  of  Mitchell  in  the 
state  of  North  Carolina;  and  whereas,  the  un- 
dersigned, who  are  stockboldera;  and  some  ot 
whom  are  also  crediburs,  <tf  the  said  com^u^, 
are  desirous  to  extricate  the  company  from  its 
present  financial  embarrassment,  pay  ott  Its 
debts,  and  enatde  it  to  resnme  Its  operations: 
Now,  thertfore,  we,  the  undersigned,  stock- 
holders of  the  Unville  Improvement  Com- 
pany, have  i^reed,  and  do  hereby  agree, 
with  each  other  as  foilovrs:  That  for  the  pur- 
pose herein  set  ft>rtb,  we  will  pool  all  of  the 
stock  of  the  said  company  owned  by  us,  re- 
spectively, and  will  transfer  the  same  to 
John  F.  Divine,  T.  B.  Lenoir,  and  Hugh  Mac- 
Rae, to  be  held  them  and  their  successon 
upon  tbe  tmsts  and  tor  the  purposes  herdn 
dedared.  -  The  said  tntstees  shall  give  proper 
receipts  for  the  stock  so  transferred  to  them. 
The  said  trustees  shall  have  power  to  vote 
the  said  stock  so  transferred  to  them  in  all 
meetings  of  the  stockholders  of  said  com- 
pany, to  borrow  money  to  pay  off  and  dis- 
charge the  present  indebtedness  of  the  com- 
pany, and  to  pledge  the  stock  so  held  by  them, 
or  any  part  of  It,  as  collateral  security  for  tbe 
money  so  borrowed.  Zf  any  vacancy  among 
the  said  trustees  shall  occur  at  any  time,  the 
same  shall  be  filled  by  the  votes  of  the  holders 
of  the  majcvity  of  the  stock  r^resented  In 
the  agreement  And  the  holders  of  the  ma- 
jority of  such  stock  shall  have  the  right,  when- 
ever they  see  proper  to  do  so,  to  instruct  the 
said  trustees  how  to  vote  upon  matters  aris- 
ing or  to  arise  In  any  meetii^  of  the  stock- 
holders of  said  company.  Any  one  or  two,  of 
tbe  said  trustees  may  vote  the  entire  stock  so 
tnnsferred  to  them  In  any  meeting  of  the 
stockholders  of  said  company,  being  so  duly 
authorized  In  writing  by  the  other  or  others. 
Any  one  or  more  of  the  said  trustees,  or  of 
their  successors  herein,  may  at  any  time  be 
removed,  and  their  places  filled,  by  a  vote  of 
the  majority  of  the  stock  herein  represented. 
All  stockholders  shall  at  once  pay  up  all  □□- 
paid  subscriptions  owing  to  the  company  on 
the  stock  held  by  them.  A  meeting  of  the 
stockholders  executing  this  agreement  may  be 

called  by  the  trustees  at  any  time  upon  

days'  notice,  and  shall  be  called  by  tbem  up- 
on like  notice  at  any  time,  upon  reqnest  of 
any  three  or  more  of  the  stockholders  execut- 
ing this  agreement;  and  in  all  such  meetings, 
a  majority  of  the  said  stock  being  present  in 
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person,  or  proxy,  shall  be  a  quorum;  and 
any  action  taken  by  them  shall  be  binding  on 
aU.  This  agreement  shall  be  TOid  tf  not  ei- 
ecQted  by  b(^den  of  the  majority  of  all  the 
stock  of  aald  company,  but,  when  so  executed, 
it  shall  be  enforced  and  binding  npon  all  who 
sign  It  for  the  period  of  five  years  from  the 
date  hereof,  unless  It  be  sooner  determined 
and  put  an  end  to  by  a  rote  of  the  holders  of 
two-thirds  of'  the  stock  represented  herein. 
Upon  the  determination  of  this  agreement,  the 
trustees  shall  transfer  to  each  of  ob  the  stock 
omed  by  us,  respectively." 

DavMson  &  Jones,  for  appellant.  Junius 

Davis,  for  appellee. 

CLAltK,  J.  At  common  law  stockholders 
could  not  vote  by  proxy.  Taylor  t.  Griswold, 
14  N.  J.  Law,  222,  and  other  cases  cited  in 
Cook,  Stock,  Stockh.  &  Corp.  Law,  S  610. 
This  Is  now  otherwise,  but  it  is  still  held  that 
each  stockholder,,  whether  by  himself  or  by 
proxy,  must  be  free  to  cast  his  vote  for  what 
he  deems  for  the  best  Interest  of  the  corpo- 
rati(Hi,  the  other  stockholders  being  entitled  to 
the  benefit  of  such  free  exercise  of  his  judg- 
ment by  each;  and  hence  any  combination  or 
•device  by  which  any  number  of  stockholders 
shall  combine  to  place  the  voting  of  their 
shares  In  the  IrrcTOcable  power  of  anoth«-  Is 
held  contrary  to  pabllc  policy.  Cone  t.  Bus- 
sell,  48  N.  J.  Eq.  209,  21  AU.  847.  VariooB  de- 
vices have  been  rescnrted  to  for  the  purpose  of 
so  tying  up  the  8to<^  that  no  one  of  the  par- 
ties to  the  "pool"  or  combination  can  break 
the  agreement  "Irrevocable"  proxies  to  vote 
the  BtodE  have  been  given  to  a  designated  par^ 
tjt  who  acted  as  trustee  or  agent;  but  the 
courts  held  such  pnfxies  not  Irrevocable,  and 
that  they  might  be  revoked  at  any  time. 
Oodk,  Stock,  Stockh.  &  Corp.  Law.  H  610,  622; 
Woodruff  T.  Railroad  Ca,  30  Fed.  91;  Van- 
derbUt  v.  Bennett,  2  By.  &  Corp.  Law  J.  409. 
Another  plan  was  to  {dace  the  stock  of  the  va- 
rious parties  In  the  hands  of  trustees,  with 
power  to  transfer  the  stock  to  themselves, 
and  to  hold  and  vote  the  same,  trustee's 
certificates  being  lasned  to  the  various  parties, 
^tedfylng  the  amount  of  steM^  so  deposited 
by  fhem,  and  their  Interest  in  the  pool;'  but 
the  conrts  held  that  any  holder  of  a  trustee's 
cerUflcate  might  at  any  time  demand  back 
his  part  of  the  stock.  Woodruff  v.  Railroad 
Co.,  snpra.  and  other  cases  cited  in  Coot, 
Stock,  Stockh.  &  Corp.  Law,  I  622.  Another 
device  was  that  the  parties  contracted  togeth- 
er not  to  Bdl  their  stock  for  a  specified  time, 
or  only  to  a  purchaser  acceptable  to  them  alL 
It  was  held  that,  notwithstanding  such  con- 
tract, any  one  of  the  parties  might  sell  his 
stock  to  any  vdb  he  pleased,  and  at  any  time. 
Fisher  r.  Bush,  35  Hun,  642;  WlUlams  v. 
Moatgunery,  68  Hun.  416, 22  N.  T.  Supp.  1033. 
Another  plan  was  to  restrict  by  a  by-law  the 
right  to  transfer  stock,  but  this  was  held  11- 
legaL  Morgan  v.  Stmtbers,  ISl  U.  S.  246.  9 
Sup.  Ct  726.  and  other  cases  dted  In  Cook. 


Stock,  Stockh.  A.  Corp.  Law,  {  332.  A  pro- 
vision that  a  purchaser  of  a  certificate  of 
stock  who  sold  In  violation  of  the  agreement 
should  be  entitled  to  the  dividends,  but  should 
receive  no  right  to  vote,  was  likewise  held 
Invalid.  Harper  v.  Raymond,  3  Bosw.  29. 
Numerous  decisions  afflrm  the  oorrectness  of 
the  above  rulings,  which  are  based  upon  the 
Illegality,  because  against  public  policy,  of 
permitting  large  blocks  of  stock  to  be  Irrev- 
ocably tied  op  for  the  purpose  of  being  voted 
In  solldo,  for  the  interest  of  a  clique  or  sec- 
tion ctf  the  stockholders,  and  not  according  to 
the  Judgment  of  each  Individual  stockholder, 
for  the  ben^t  of  the  entire  corporation. 
There  are  some  few  decisions  trenching  more 
or  less  upon  the  principles  above  stated,  but 
we  deem  them  contrary  to  sound  principles 
of  public  policy,  and  hence  not  authority.  .In 
short,  all  agreements  and  devices  by  which 
stockholders  surrender  their  voting  powers 
are  Invalid.  6  Thomp.  Corp.  S  6404.  The  pow- 
er to  vote  Is  Inherently  annexed  to  and  in- 
separable from  the  real  ownership  of  each 
share,  and  can  only  be  delegated  by  proxy 
with  power  of  revocation.  The  "pooling"  ar- 
rangement admitted  to  have  been  entered  Into 
by  the  majority  of  stockholders  la  the  present 
case  Is  contrary  to  public  policy  and  void 
(Woodruff  r.  Railroad  Co.,  supra);  and  the 
plaintiff,  assignee  of  certain  of  the  trustee's 
certificates,  is  entitled  to  have  his  name  al- 
tered as  the  owner  and  holder  of  the  sbares 
of  stock  represented  by  said  trustee's  cer* 
tlflcates,  and  to  have  said  shares  Issued  to 
him,  should  the  tacts  be  found  In  accordance 
with  bis  allegation,  and  to  hare  the  defendant 
restrained,  till  the  hearing,  from  voting  or 
controlling  In  any  vray  the  stodc  purchased  by 
the  plaintiff,  or  in  any  wise  interfering  with 
plaintiff's  right  to  vote,  control,  or  dispose  of 
said  stock.  Krror. 

AVEIBY,  did  not  sit  on  the  bearing  of  this 
case. 


HBBBIN  et  aL  V.  WAOONBB. 

(SiQreme  Court  of  North  Carolina.    AprU  14, 

1896.) 

Cbrtiorari  to  Compki.  Triil  Codrt  to  Sbttui 

Cl8B  — PaRTITIOH — EKRONBOUfl  AlLOTM BKT 

—Bona  Fide  ruKCBAess. 

1.  Where  the  coonter  case  on  appeal  has  not 
been  served  by  the  sheriff,  or  service  accepted 
ID  writing  as  requirHE  by  statute,  certiorari  will 
not  issue  to  compel  the  trial  court  to  settle  the 
case,  on  affidarit  that  service  thereof  was  waiv- 
ed, where  appellant  denies  the  waiver,  and  ^e 
agreement  of  waiver  is  not,  as  required  liy  Sop. 
Ct.  Rule  39  (12  S.  E.  iz.),  in  the  record,  or  on 
file  in  the  case  on  appeaL 

2.  Where  a  decree  in  partition  by  mistake 
allotted  part  of  the  land  to  the  wrong  party,  one 
who,  without  notice  of  the  mistake,  subsequent- 
ly purchased  the  rame  at  a  judidal  sale  by  the 
administrator  of  the  allottee  to  raise  assets,  ae* 
quired  a  valid  title,  as  against  the  other  puties 
to  tiie  partition,  where  the  partition  decree  show- 
ed that  the  court  had  full  jarisdlction. 
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Appeal  from  si^olor  court,  Rockingham 
•county;  Norwood,  Judge. 

Petition  19-  W.  B.  Herbln  uid  oQien 
asalnst  Maiy  B.  Wagoner  to  recover  land 
errcmeonely  allotted  to  dci!endant^  remote 
KTantor  1^  a  decree  In  partition,  and  held  by 
defendant  aa  a  bona  fide  pnichaaer  tor  valne. 
From  a  JndfEment  for  i^alntlffa,  detaidant 
aiq>ealB.  ReTersed. 

Dlllard  &  King  and  Shepherd  A  Busbee, 
for  appellant.  John  A.  Barrlnger,  for  appel- 
lees. 

FAIBGLOTH,  O.  J.  The  defendant  (ap- 
pellant) bad  her  case  on  appeal  duly  served 
on  platattUTs  attom^,  wbo  prqiared  bla  ex- 
cepthHU  thereto,  and  returned  the  some, 
with  blB  copy,  to  an  attorney  Boppoaed  by 
him  to  represent  the  appellant,  without  any 
acceptance  or  aerrlce  by  the  aherlff.  Tbmo 
papers  remained  with  said  attorney,  and  the 
papers  were  nerer  sent  to  the  Judge  who 
tried  the  case*  and  no  eaae  was  settled  for 
tbla  coort  by  tbe  Jndge.  Tbe  appellant  bad 
the  transcript  docketed  In  tliis  court  with 
her  case  on  appeal.  The  plalntlCCs  (appel- 
lees) now  come  and  more  for  an  order  for  a 
writ  of  certiorari  to  be  laaaed  to  the  lower 
conrt  to  settle  the  case,  allying,  on  affidavit, 
among  otiier  things,  that  said  attorney  did 
repreeent  defendant  in  the  snperlor  court, 
41iat  aerrlce  was  walred,  and  on  agreement 
Verbal)  that  the  papers  dumM  be  sent  to  tbe 
Jndge  to  settle  the  case,  etc.  These  allega- 
Itons.  affldarlt,  are  d^led  by  the  attor- 
neys allied  to  have  r^resented  the  appd* 
last  In  the  superior  conrt 

This  conrt  wonld  be  embarrassed  with  the 
nnpleaaant  duty  of  finding  facta  at  issoe  be- 
tween membos  of  the  bar  bnt  tor  the  Btat< 
nte.  and  rales  and'dedtions  of  this  conrt  to 
the  effect  that  a  case  on  appeal  or  counter 
case  most  be  served  1^  Ihe  sheriff,  unless 
aerrlce  be  accepted  in  writing,  and  made  a 
part  €t  the  record.  HUs  case  iUnstrates  the 
reasonableness  €t  snch  rates.  Assnming. 
then,  for  tbe  sake  of  argomrait  oily,  that  the 
plaintiff's  allegations  are  trae  that  the  coon- 
sd  represented  the  defendant,  we  cannot 
grant  bis  petition,  for  the  reason  that  the 
walrer  is  denied,  and  the  counter  case  was 
neither  duly  serred  nor  serrlce  accepted  in 
writing.  State  v.  Price,  110  N.  a  609,  IS  S. 
B.  118;  Forte  t.  Boone.  114  N.  0. 176,  19  S. 
B.  632;  Bondiey  v.  Olty  of  Ashenile,  112  N. 
a  694^  17  S.  B.  631;  Graham  r.  Bdwards, 
U4  N.  a  228.  10  S.  B.  160,  and  cases  cited; 
Sup.  Ct  Rule  39. 

It  aiH^ears:  (1)  That  certain  lands  were 
partitioned  among  the  plaintiffs,  and  con- 
firmed by  decree  of  the  court,  and  that,  in 
the  dirlslon,  A  mistake  was  made  by  the 
dmftaman  of  the  commissioners*  report  In  al- 
lotting lot  Na  1  to  the  heirs  of  Robert  Her^ 
bin,  instead  of  W.  H,  Herbln,  and  that  said 
land  was  afterwards  sold  for  assets  as  the 


property  of  Robert,  and  purchased  and  paid 
fbr  by  fflmeon  Wagoner,  and  deed  made  by 
order  of  the  court  (2)  That,  sabsequently, 
the  administratrix  tit  Wagoner  sold  the  same 
loud  toe  assets,  and  tbe  d^mdant,  Mary  B. 
Wagoner,  purdiased  and  paid  tor  the  land, 
and  lectired  a  deed  under  a  decree  c£  the 
court  In  June,  1896,  tiie  plaintiffB,  who  are 
parties  to  the  origliul  proceeding,  notified 
defendant  to  show  cause  in  that  original  pro- 
ceedhig  why  said  mistake  sbotdd  not  be  cor- 
.  rected  by  amending  tbe  Tec<Hd  therein,  and 
It  was  adjudged  Iqr  the  conrt  that  such 
amendment  be  made,  and  defeidant  appeal- 
ed. In  all  of  said  proceedings  all  proper 
parties  were  b^re  the  coort,  and  It  Is  not 
denied  that  the  coort  bad  Jurisdiction  of 
tbe  parties  and  tiie  snbjectmatter.  The 
question  is  now  presented  whether  the  plain- 
tiffs, who  were  parties  to  tbe  action  in  which 
the  mistake  ^ccorred,  or  the  detendajit,  who 
was  not  a  party,  and  Is  a  purchase  for  value 
and  without  notice,  shall  bear  the  loss  or  In- 
convenioice  of  tbe  mistske.  The  law  favors 
protection  to  innocent  pntchasers  at  Judicial 
sales,  and  all  respectable  courts  hare  held 
that  thc7  should  be  protected  against  Insu- 
larities under  their  de<xees,  when  the  Juris- 
diction is  cmnplete,  even  on  a  motion  In  the 
orli^nal  caus&  The  question  was  well  con- 
sidered by  this  court  In  Sutton  v.  S<dH»iwald, 
86  N.  a  198,  and  it  was  held,  accordingly, 
that  the  purchaser's  titie  was  not  rendered 
invalid  1^  the  rerersal  of  tbe  decree  on  ac- 
count of  irregularity  in  the  proceeding,  of 
which  the  purchaser  had  no  notice.  In  that 
case  the  defteidant  acted  as  guardian  of  two 
Infants,  being,  however,  guardian  for  only 
one,  and  sold  the  land  of  both  under  an  order 
of  the  court,  and  the  sale  was  upheld.  The 
court  said:  '^eni»  It  Is  that  a  purchaser, 
who  Is  no  party  to  the  proceeding,  is  not 
bound  to  look  b^ond  the  decree,  If  the  facts 
necessary  to  i^re  the  court  Jurisdiction  ap- 
pear <Hi  the  &ce  of  the  proceeding.  If  the 
jurisdiction  has  been  improrldently  exercis- 
ed, it  Is  not  to  be  corrected  at  his  expense 
who  had  the  rl^t  to  rely  upon  the  order  of 
the  court  as  an  authority  emanating  from  a 
competent  source,  so  much  being  due  to  tbe 
sanctity  of  Judicial  proceedings;  and,  upon 
erery  principle  of  policy  or  strict  right.  It 
should  not  be  allowed  to  be  reversed  (though 
In  a  direct  proceeding  In  the  same  court)  at 
the  cost  of  an  innocent  purchaser."  The  in- 
jured party  must  look  elsewhere  for  his  re- 
dress. We  have  many  other  decided  cases 
of  the  same  Import,  In  which  the  rights  of 
third  persons  are  protected.  Morris  v.  Gen- 
try, 89  N.  a  248;  England  v.  Gamer,  90  N. 
O.  197;  Barcello  v.  Hai^ood  (at  this  term) 
24  S.  K.  124.  In  this  case  It  was  sufficient 
for  the  defendant  to  see  Jurisdiction  and  a 
final  decree,  and  she  was  justified  In  pre- 
suming that  the  proceedings  on  which  the 
Judgment  was  entered  were  regular.  Brror. 


Digitized  by  Google 


492 


24  SOUTHEASTERN  BEPORTBR. 


(N.  a 


pu  N.  a  stt) 

CLARK  T.  RIDDIiS. 
(Svpremt  Court  of  North  CaroUna.    April  14, 
1880.) 

KiW  TaUIi— NaWLT'DlSOOrEBRD  Ktidbkcb— 

Appbau 

The  sopieme  court  ma^,  in  its  diacretion, 
order  a  new  tml  for  oewir-discovered  erideuce, 
OD  motloo  in  that  court. 

Appeai  from  snperior  court,  Sfltchell  countr; 
Bryan.  Judge. 

Action  by  J.  D.  Clark  against  J.  A.  Riddle. . 
There  was  a  Judgm»it  for  plaintiff,  and  de- 
fendant appeals.  Motion  for  new  trial  for 
newly-discoTered  evidencew  Granted. 

J.  W.  Bowman  and  Battle  &  MordeoU,  for 
appellant. 

AVERT,  J.  tn  tbe  exercise  of  the  discre- 
tltmary  power  vested  In  the  court.  It  Is  or- 
dered that  a  new  trial- be  granted,  on  accoont 
of  newly-dlsoorered  evidence.  Such  orders 
are  made  in  this  court,  as  In  the  court  below, 
for  no  other  reaa«i  than  that  we  think  the 
ends  of  Justice  will  be  beat  subserved  by  tak- 
Ing  that  course^  and  are  never  therefore  to 
be  treated  as  precedents.  Sledge  v.  BUlott, 
116  N.  C.  717.  21  8.  B.  797;  State  v.  Mitchell. 
102  N.  a  847.  »  a  B.  702. 


(118  N.  a  im) 

STATE  V.  OLAT, 
(Sopreine  Court  of  North  Carolina.    April  14, 
1896.) 

Hdnioipal  OoRPOaATioxt-OsDiirAiro— Vauditt. 

Code,  I  8799,  authorizing  tbe  commis- 
sioners '*to  make  such  by-lawa,  rules  and  regu- 
lations for  the  better.  goverumeDt  of  the  town, 
as  they  may  deem  necessary;  provided  the  same 
be  not  inconsiKent  with  thu  chapter  or  the  laws 
of  the  land,"  does  not  authorize  them  to  enact, 
by  ordinance,  that  "It  shatl  be  unlawful  for  any 
person  to  abuse  or  insult  any  officer  of  the  town 
or  member  of  the  police,  while  In  discharge  ot 
his  duty,  and  on  Conviction  shall  pay  a  fine  tac 
»25." 

Appeal  from  superior  court,  McDowdJ 
county;  Brown,  Judge. 

A  warrant  was  lasned  the  mayor  of  the 
town  ot  Marion  upon  the  following  com- 
plaint, sworn  to  by  J.  M.  Fattcm,  the  marshal 
of  tbe  town:  "That  J.  L.  Clay  did  on  the 
12th  day  of  Octobor,  1S9S,  abuse  J.  M.  Patton 
by  calling  him  a  coward,  and  challenging 
him  to  enter  Into  a  fight  (the  said  1.  M.  Pat- 
ton  being  manhal  of  ttw  town  of  Marlon,  N. 
C  and  In  the  execution  of  his  office  at  that 
time),  in  Eolation  of  wdlnance  section  24  of 
the  ordinances  In  force  In  the  sold  town  of 
Marlon,  N.  C,  contrary  to  tbe  statute  In  such 
case  made  and  provided,  and  against  tbe 
peace  and  dignity  of  the  state."  Defendant 
was  adjudged  to  be  guilty,  and  a  fine  of  ¥25 
imposed,  and  he  appealed  to  the  superior 
court.  The  town  ordinance  for  a  violation 
of  which  the  defendant  was  charged  is  as 
follows  (Ordinance  No.  24):  "It  shall  be  un- 
lawful Cor  any  person  to  abuse  or  Insult  any 


c^cer  of  the  town  or  member  of  the  police, 
while  In  discharge  of  bis  duty,  and  on  con- 
viction shall  pay  a  fine  of  twenty-flT%  dol- 
lars." J.  M.  Patton  was  introduced  for  the 
state,  and  testified  that  on  day  of  Oc- 
tober, 1S96,  he  was  in  the  store  of  Nichols  & 
Bro.;  that,  when  he  came  Into  said  store,  tbe 
defendant,  being  In  said  store  at  the  time, 
and  looking  towards  the  witness,  who  was  at 
that  time  town  marshal  of  said  town  of 
Marion,  remarked  that  be  "only  wanted  one 
or  two  words  out  of  that  man";  that  at  the 
time  there  were  several  persons  in  the  store, 
but  no  one  came  in  at  the  time  except  the 
witness;  that,  while  witness  was  in  said 
store,  the  defendant  [was]  snarilng  at  the 
witness,  grating  his  teeth  at  him  (witness); 
witness  left  the  store,  and  In  a  few  mlnut« 
walked  into  the  store  of  one  Swindell,  where 
he  found  defendant  talking  to  Swindell;  that. 
Immediately  upon  the  witness  entering  the 
store,  the  defoidant  remarked  that  "he  smrit 
a  sneak"  (looking  in  the  direction  ot  and  at 
witness,  marshal),  and  that  "he  could  al- 
ways t^  when  a  sneak  altered  tbe  house''; 
that  defendant  vralked  np  In  front  of  wit- 
ness, and  remarked  to  witness,  "Don*t  yon 
Uke  it?"  Whereupon  the  witness  remarked 
that  he  (tbe  defendant}  could  act  the  fotrt 
without  putting  himself  to  so  much  tnutde^ 
when  the  defendant  remarked  that  be  (de- 
fendant) did  not  visit  disorderly  honsea. 
Witness  replied  that,  U  defendant  meant 
that  witness  did  so,  be  (defendant)  toM  a 
damn  lie;  when  the  dtfendant  dmOenged 
witness  to  go  out  and  pull  off  witness*  Wij, 
bodge,  and  j^etxA,  and  to  fight  witness,  and 
stepped  two  or  three  paces  towards  witness, 
when  witness  backed  a  step  or  two.  Wit- 
ness then  1^  the  store,  and  in  a  short  time 
went  into  the  drug  stord*  where  he  agatai 
saw  defendant.  Wben  witness  came  Into  the 
stores  d^«idant  asked  I>r.  Mwphew  U  be 
"had  any  pUls  tliat  would  work  a  dog  out  of 
the  hous^"  and  remarked  that  there  was  a 
dog  in  the  bouse,  and  made  some  further  re- 
mark about  his  younger  Iwother  having  been 
arrested,  and  also  said  Patton  (the  marshal 
and  witness  in  this  case)  was  mad  because 
tbe  defendant  had  beaten  him  vrtth  a  young 
lady.  Said  marshal  further  testUed  t^t  he 
was  on  duty  at  tlie  time  that  all  these  acta 
occurred,  and  that  they  all  occurred  one 
evening  before  10  o'clocfc.  and  In  short  space 
of  time.  YwUct  of  guilty.  Defmdant  mov- 
ed to  arrest  the  Jadgmott  because  tbe  ordi- 
nance Is  void.  Appeal  1^  defendant.  Judg- 
ment arrested. 

J.  F.  Morphew,  for  appellant  Tbe  Attor- 
ney General  and  Shepherd  &  Busbee,  for 
the  State 

FAIRCXiOTH,  a  J.  The  autborliT  to 
adopt  Ordinance  Na  24  depends  upon  Code, 
i  S799,  wldch  reads:  'They  [the  commission- 
ers] shall  have  power  to  make  such  by-lawl^ 
rules  and  regulations,  for  the  better  govern- 
ment of  the  town,  as  they  may  deem  necea> 
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sary;  provided  the  eame  be  not  Inconslstnit 
with  this  chapter  or  the  laws  of  the  land." 
Upon  reflection  and  iii>on  a  fair  construction, 
-we  do  not  think  It  was  In  the  mind  of  the 
leglslatare  to  confer  jurisdiction  on  the  com- 
mlBSloners  to  each  an  extraordinary  extent, 
and  npon  such  facts  as  are  disclosed  In  this 
record,  and  we  think  the  defendant's  motion 
should  have  been  allowed.  State  t.  Home, 
115  N.  a  759,  20  8.  B.  443.  Judgment  ar- 
rested. 


ai8  N.  c.  men 

STATB  T.  JONBS  et  aL 
(Snprraae  Goort  of  North  CaroUna.    April  14, 
1806.) 

.   CBIMIKU.  Z1I.W— ABSAVLT  with  DuDI.T  WlAPOIf 
— IlfSTBOCTIOKS. 

1.  In  a  pTosecatioQ  for  assaolt  with  a  deadlj 
weapon,  the  coort  may  charee  that  "if,  at  M.  s 
house,  [defendants]  got  off  tDelr  horses  and  ad' 
Tanced  upou  J.,  cursing  him,  and  with  the  bi- 
tPDtion  of  Sshtini;  him,  and  J.,  in  order  to  save 
himself  from  being  beatm,  ran  off,  ther  woold 
begnUtr." 

2.  AJso,  that  if  d^endants  "«U  potsned  J. 
to  his  home  with  weapons,  cursing  Um,  and  re- 
fusing to  leave  when  csrdered  off  him,  ther 
would  be  gtOItr." 

a  Also,  that  If  the  "Jnrr  beliere,  from  the 
evidence,  berond  a  reasonable  donbt,  that  [de- 
fendsDtBl  L.  and  M.  were  then  present  at  J.'s 
hoose,  telltnx  [a  third  defendant]  what  to  say  to 
him,  to  call  Aim  a  mill  burner,  etc.,  they  wonld 
be  guilty." 

Appeal  from  snpvior  court,  Caldwell  coun- 
I7;  Bryan,  Judge. 

Indictment  of  Ck>lumbus  Jones  and  others 
for  an  assault  with  a  deadly  weapon,  alleged 
to  have  been  made  by  defendants  upon  one 
Jenkins. 

It  appeared  from  the  evidence  that,  about 
dusk  on  a  certain  evening,  the  defendants, 
Jones,  IJngle,  and  Mask  went  to  the  house 
of  one  Minnie  Moose;  that  defendant  Jen- 
kins was  sitting  in  the  door  when  they  arriv- 
ed. Jones  said:  "Good  evening,  Jim."  mean- 
ing Jenkins,  "are  you  at  home?"  Jenkins 
replied,  "I'm  at  home  whenever  I  have  my 
hat  on."  Jones  said,  "Ton  were  not  at  home 
the  other  night  when  you  cut  me,  and,  God 
damn  you,  step  out,  and  we  wUl  settle  It." 
Jones  rode  a  mare  that  had  a  colt  with  her. 
lingle  was  riding  a  stud  horse,  and  Mask  a 
nnile.  When  Jones  made  the  las^  of  the 
above  remarks,  he  and  Lingle  dismounted, 
for  the  purxKMe,  Jones  said,  of  flghUng  Jen- 
kins, and  started  towards  Jenkins;  Jones 
turning  his  mare  loose,  and  Lingle  giving  his 
stud  horse  to  Mask  to  hold.  Jenkins  ran  out 
of  the  back  door,  and  through  swamp,  to  his 
house,  which  was  about  a  quarter  of  a  mile 
off.  Jones,  Lingle,  and  Mask  followed,  curs- 
ing him,  but  claimed  to  be  hunting  the 
mare  of  Jones.  There  was  evidence  that 
she  had  gone  In  that  direction.  Jenkins  got 
home.  It  was  in  evidence  that  Jones  said 
he  would  kill  him  or  die, — would  put  him 
where  some  of  his  brothers  were  (that  is, 
dead).   Jenkins  got  home,  got  bis  gun,  and 


stepped  out  Orowd  hallooed,  and  Jenkins 
answered,  "Whoopeet"  Witness  John  Poplin 
testifled:  "Jones  said  he  was  hunting  his 
mare^  and  Jenkins,  too.  Jenkins  told  him  to 
leave  his  premisea.  Jones  cursed  him.  Heard 
seven  shots  fired."  This  witness  further  tes- 
tified that  Jenkins  shot  twice,  and  before 
anybody  else.  They  appeared  to  be  coming 
together.  When  Jenkins  asked  for  his  gun, 
the  crowd  seemed  to  be  coming  towards  the 
house.  Jenkins  testified  that  Jones  and  Lin- 
gle were  both  armed  when  they  advanced  on 
hUn  at  Minnie  Moose's  house.  He  further 
testified  that  Jones  and  the  other  two,  Lingle 
and  Mask,  were  on  bis  premises;  that  he  or- 
dered them  off;  that  Jones  called  him 
d— n  cowardly  son  of  a  bitch,"  and  "mill 
burning  son  of  a  bitch."  Jenkins  testified, 
further,  that  he  shot  at  them  because  they 
were  going  to  klU  him.  There  was  evidence 
that  Lingle  stood  by  Jones,  and  told  him  to 
can  Jenkins  a  "mill  burner."  Lingle  and 
Jones  were  both  wounded.  The  court  char- 
ged the  Jnry,  among  other  things,  "that  if,  at 
Minnie  Moose's  house,  Jones  and  Lingle  got 
off  their  horses,  and  advanced  upon  Jenkins 
with  the  intention  of  fighting  him  and  curs* 
ing  him,  and  Jenkins,  In  order  to  save  him- 
self from  being  beaten,  ran  off,  they  would 
be  guilty.  If  these  three  men  all  pursued 
Jenkins  to  his  home  with  weapons,  cnrsluK 
him,  and  refusing  to  leave  when  ordered  off 
by  him,  they  would  be  guilty."  "If  tbe  Jury 
believe,  from  tbe  evidence,  beyond  a  reasona- 
ble doubt,  that  Lingle  and  Mask  were  then 
present  at  Jenkins'  bouse,  telling  Jonea  what 
to  say  to  him,  to  call  him  a  'mill  burner,*  etc, 
they  would  be  guilty."  To  this  charge  Lin- 
gle and  Jones  except.  The  said  defendants 
moved  for  a  new  triaL  Motion  overruled. 
Judgment,  and  appeal  by  defendants  Jones 
and  Lingle.  Affirmed. 

Tbe  Attorney  Graieral,  for  the  State. 

FTIRCHES,  J.  Indictment  tor  assault  and 
battery  with  a  deadly  weapon  on  one  Jen- 
kins. The  court  charged  the  Jur^.  among 
other  things,  "that  if,  at  Minnie  Moose's 
house,  Jones  and  Lingle  got  off  their  horsea, 
and  advanced  upon  Jenldns,  cursing  him,  and 
with  the  intention  of  fighting  htm,  and  Jen- 
kins, in  order  to  save  himself  from  being 
beaten,  ran  off,  they  wotild  be  guilty."  "If 
these  three  men  all  pursued  Jenkins  to  his* 
home  with  weapons,  cursing  him,  and  refus- 
ing to  leave  when  ordered  off  by  him,  they 
would  be  guilty."  "If  the  Jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
Lingle  and  Mask  were  then  present  at  Jen- 
kins' house,  tetUng  Jones  what  to  say  to 
him,  to  call  him  a  mill  burner,  etc.,  they 
would  be  guilty."  Defendants  excepted. 
The  first  two  paragraphs  of  the  charge  seem 
to  be  authorized  by  State  v.  Bawles,  65  N.  C. 
334,  and  tbe  last  paragraph  by  State  t.  King, 
86  N.  G.  603,  and  State  v.  Perry,  5  Jonea  (N. 
G.)  9.  Tbe  Judgment  is  affirmed. 
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(lis  H.  a  1171) 

8TATB  T.  JIMUHBSpN. 

(Snprenie  Conrt  of  North  Ganllna.    April  14, 
1896J 

SoifIOn»— MaLIOB— MORD  BR— AOOnSORT—  DiATB 

IK  POBSniT  ov  DKuwrcL  Object  —  Ihsthdo- 
Tioxa  —  Nbw  Trial  — Nbwlt-Uisootbbed  Eti- 

SBKOB— DtSCSBTIOM. 

1.  From  a  killiDE  with  a  deadly  weapon  mal- 
ice la  presumed,  and  defmdant  must  prove  the 
circumBtances  relied  apcm  to  rebat  the  presmnp- 
tton. 

2.  MHiere  defendaots  were  in  joint  porsnit 
of  an  nnlawfal  object,  riz.  to  anboy  deceased^  by 
taking  from  him  his  bat,  threatening  to  *Uk 
him,  etc..  and  one,  in  puraaance  of  tibat  common 
object,  Btriliea  the  deceased  with  a  rock,  causing 
bis  death,  both  are  guilty  of  murder  in  the  sec- 
ond degree,  though  tiie  oiher  had  no  intention  of 
inflicting  upon  deceased  any  bodily  injury  the 
commission  of  which  might  result  in  death. 

3.  The  use  of  the  words  "to  devil,"  without 
explanation,  in  an  Instmction  that  defendant, 
though  he  was  present  at  the  time  the  fatal 
blow  was  atrnck  by  his  co^efoidant,  was  not 
guilty  unless  there  was  a  common  purpose  be- 
tween them  "to  deril"  deceased,  is  not  ground 
for  reversal,  where,  in  a  precemog  instruction, 
such  words  were  explained  to  mean  to  annoy 
deceased  by  taking  from  him  his  hat,  threat- 
ening to  kick  him,  etc. 

4.  Refusal  of  a  new  trial  for  newly-discover- 
ed evidence  is  diaaretlonary  with  the  trial  court. 

6.  Refoaal  to  pmnit  defendant  to  aubnUt 
newly-discot  ered  evidence  to  the  jury  before 
verdict  is  discretionary  with  the  trial  court. 

6.  Th&t  the  transcript  does  not  show  the 
names  of  the  grand  jurors  by  whom  the  indict- 
meiit  was  found  is  not  ground  for  rerersaL 

Appeal  from  saperlw  conrt^  McDowell 
county;  Bryan,  Judge. 

James  Jlmmerson  was  convicted  of  nmr^ 
da,  and  appeals.  Affirmed. 

J.  B.  Batcbelor,  tor  ai^iMllant  Tbe  Attoi^ 
ney  General,  for  tbe  State. 

MONTOOUBBY,  J.  The  defaidanta,  James 
Jlmmerson  and  A.  Ii.  Plnley,  woe  Indicted 
and  tried  Jointly  for  tbe  mnrdN  <rf  L.  H. 
UcNlsh.  The  Case,  on  appeal  on  tbe  part  of 
Jbnmwson,  was  agreed  upon  and  signed  by 
tbe  solicitor  of  the  dlBtrlct  and  the  counsel  of 
tbe  dtfoidant.  It  contained  the  statement 
that  tbe  deceased  was  a  "tramp."  Tbe  tes- 
timony showed  that  he  was  a  brave,  kind- 
hearted,  and  Jovial  Irishman.  Jn  tbe  dark- 
ness of  night,  in  a  strange  place,  wltbont  an 
acquaintance,  he  was  wounded  onto  death 
by  tbe  defendants,  without  the  least  provoca- 
tion or  excuse.  In  or  near  a  vacant  lot  abont 
the  courthouse,  in  Marion.  Tbe  m<Hiilng 
after  he  was  wounded,  he  was  carried  to  tbe 
examination  before  tbe  Justice  of  the  peace, 
and,  upon  seeing  the  defoidants,  said:  "Oh, 
boys!  Ain't  yon  sorry?  But  I'll  forgive  yon." 
He  deserved  a  better  fate. 

There  was  strong  evidence  going  to  show  a 
combination  and  conspiracy  between  the  de- 
fendants to  commit  an  unlawful  act,  and,  in 
the  course  of  it,  the  deceased  received  a 
wound  inflicted  one  or  tbe  other  of  tbe  de> 
fendants,  both  l>elng  preset,  from  which  he 
died.  The  testimony  tended  to  show  an 
agreement  between  the  defendanta  to  oigage 


In  tbe  pursuit  of  an  unlawful  object.— to 
worry  and  annoy  and  to  assault  tbe  de- 
ceased, by  taking  bis  cap  from  him,  by  chas- 
ing bim  about  tbe  streets,  by  throwing  mis- 
siles at  bim  (Uke  bottles),  by  cursing  him, 
and  in  various  tAher  ways  annoying  bim. 
There  was  not  a  scintilla  of  proof  offered 
with  tbe  view  to  reduce  tbe  crime  charged  in 
tbe  indictment  (murder)  to  manidaugbter.  It 
the  ktlline  with  a  deadly  weapm  is  proved 
or  admitted,  nothing  tiae  appearing,  malice 
la  presumed;  and  tbe  defendant  must  show 
qnd  prove  to  the  eatlsfactitm  of  the  Jury  aU 
matters  and  drcumstances  wbicta  be  rdiei 
upcm  for  excuse  or  mitigation  to  rebut  the 
presumptl<m  of  maUce.  His  honor  instruct- 
ed the  Jury  to  that  effect. 

The  court  further  instructed  the  Jury  that 
if  the  defendants,  or  either  of  them,  were 
present  at  tbe  time  oS  the  killing,  with  no 
formed  design  of  killing  the  deceased,  and 
without  any  preconcert  to  kill,  they  would 
not  be  gnllty  of  murder  In  fhe  fltBt  degree. 
Tbe  CTceptlou  made  by  tiie  defendant  to  that 
instruction  cannot  be  sustained,  for,  as  we 
have  said,  thoe  waa  no  proof  tending  to 
show  a  less  crime  than  murder  In  tbe  second 
degree. 

His  honor  fnrtbw  charged  tbe  Jury,  among 
other  things,  as  follows:  "If  the  Jury  believe 
beyond  a  reasonable  doubt  that  tbe  defeod* 
aula  wwe  in  the  pursuit  ot  an  unlavrful  ob- 
ject, to  wit,  in  this  case  'deviling*  the  de- 
ceased (the  word  used  by  one  of  the  wft- 
nesae^,  by  taking  his  cap  from  him,  t^dng 
th^  bands  on  bis  perscm,  threatenins  to  pot 
him  in  the  lock-up,  raising  the  foot  as  if  to 
strike  bim,  driving  him  into,  ox  by  tb^  per- 
secutions and  annoyances  of  bim  caused 
him  to  go  into,  the  drug  store,  and  ask  the 
doctor  for  pniectlon  [from  these  fellows]* 
one  going  into  tbe  stwe,  and  tbe  other  stand- 
ing outside,  cur^Qg  bim,  and  running  him 
up  the  street,  as  detailed  by  the  witnesses, 
the  two  bavins  tbe  same  object  in  view,  and. 
In  pursuance  of  that  common-  object,  one  of 
them  strikes  tbe  deceased  on  the  bead  with 
a  rock,  both  of  them  are  ^ailty  of  murder  In 
the  second  degree."  There  was  no  errw  in 
this,  and  the  exception  la  not  sustained. 
Bex  V.  Oox,  4  Car.  &  P.  Q3S;  State  v.  Goocb. 
04  K.  C.  1014. 

Tbe  court  further  instructed  the  Jury,  at 
tbe  request  of  the  otber  defendant,  Finley, 
"that  tbe  mere  fiict  that  tbe  defraidant  Finley 
was  present  at  the  time  ot  tbe  killing  is  not 
sufficient,  but  the  Jury  must  find  beyond  a 
reasonable  doubt  that  he  was  aiding  and 
abetting  and  encouraging  the  defendant  Jlm- 
merson to  inflict  the  Injury  of  which  tbe  de- 
ceased died,  or  that  there  was  a  prior  agree- 
ment to  do  an  unlawful  act**  Under  tbe 
facts  testified  to  in  this  case,  his  honor  did 
right  In  instructing  tbe  Jury  as  requested, 
and  tbe  exception  by  the  defendant  Jlmmer- 
son is  not  sustained. 

The  defendant  Jlmmerson  requested  tbe 
Judge  to  charge  as  follows:  "If  tbe  priscmer 
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JlmmeTsoD,  when  the  blow  was  given,  with- 
out any  com  man  J  ty  of  unlawful  purpose 
with  the  prisoner  Flnley.  and  without  any 
knowledge  <tf  the  Intention  of  the  prisoner 
Finley  to  commit  any  assault  upon  the  de- 
ceased; if  yoa  should  find  that  Flnley,  and 
not  Jlmmerson,  struck  the  fatal  blow,  and 
yon  should  find  that  there  was  no  commu- 
nity of  purpose  between  Flnley  and  Jlmmer- 
son to  do  the  deceased  bodily  harm,  or  other 
personal  injury,  the  commission  of  which 
might  result  in  death,  although  he  may  have 
said,  'God  damn  It  (or  yon) ;  you  can't  knock 
any  one;'  and  If  yoa  find  that  these  words 
were  used  In  spirits  of  drunken  levity,  and 
not  with  intent  to  aid  and  abet,— this  would 
not  make  him  guilty,  and  you  should  acquit 
blm."  The  charge  was  given  as  requested, 
but  his  honor  added  the  words  "unless  there 
was  a  common  purpose  to  devU  and  annoy 
the  deceased."  The  addition  was  proper,  and 
tbe  jory  could  not  have  misunderstood  the 
meaning  of  the  words  '*to  devil,"  for  bis 
honor  had  defined  tbe  w«<d8,  aa  used,  at 
length.  In  one  of  the  Instructions  already 
given. 

After  the  verdict  of  guilty,  the  defendant 
made  a  motion  for  a  new  trial,  because  of 
newly-discovered  testimony.  His  honor  over- 
ruled the  motion,  and  the  defendant  except- 
ed. The  matter  was  one  of  discretion  of 
the  court,  and  we  will  not  review  it  Mc- 
Cullock  V.  Doak.  68  N.  0.  272.  It  was  a  mat- 
ter of  discretion,  also,  with  bis  honor,  when 
be  refused  to  allow  the  alleged  newly-dis- 
covered testlmcmy  to  be  submitted  to  the 
Jnr^  before  verdict  Pain  ▼.  Pain,  80  N.  a 
322.' 

There  was  an  exception  made  here  that  the 
transcript  fails  to  show  the  names  of  the  In- 
dividuals who  composed  the  grand  jury  upon 
whose  action  the  bill  was  found.  That  is 
Immaterial.  It  would  have  bem  tn  better 
form  if  the  names  had  been  mentioned,  but 
It  is  not  of  serious  moment 

There  Is  no  error  In  the  roUngs  of  tiie  court 
below.   No  exTor. 

(118  N.  a  IICL) 

STATE  V.  FINLBT. 
(Sivreme  Court  of  North  Carolina.    April  14, 
1800.) 

Criktitai.  Law  —  Sivbra^vob  or  Triai.  — -  Dsposi- 
Tioxs — NoTiai  TO  Co-DsrsNDANT — HoMictnn — 
EvtOBNCB — DBCL&RATIO:«a  OF  Deobubd— Cox- 
8P1RACT  TO   Do    UNLAWrOL  AOT  —  DbORBB  Of 

OniLT. 

1.  Where  one  of  two  defendants  In  an  In- 
dictment for  murder  moves  for  severance  on  the 
groand  that  the  defenses  are  antagonistic,  it  is 
within  the  discretion  of  the  court  to  grant  or  re- 
fuse soch  motion;  and  the  court,  by  proper  in- 
structions, having  indicated  those  portions  of 
the  evidence  that  were  competent  against  each 
of  the  defeodanta,  there  was  no  prejudice. 

2.  Under  Acts  N.  C.  1891,  c.  B22,  authoriz- 
ing defendant,  in  criminal  actions,  upon  giving 
notice  to  the  state,  and  complyinfc  with  certain 
other  requiremaits,  to  take  d^MSitions,  the  dep- 
osition of  the  deceased,  taken  by  one  of  the  de- 
fendants in  an  Indictiuent  for  murder,  without 
notice  to  his  co-defendant,  l>eing  otherwise  in 


form,  is  admissible  in  evidence,  the  jury  hav- 
ing been  Instructed  that  it  was  not  to  be  taken 
as  evidence  against  the  other  defendant 

3.  On  trial,  for  marder,  of  defendant  and 
another,  where  there  was  evidence  of  a  conspir- 
acy, tfridencs  to  show  that  deceased  had  gone  in- 
to a  certain  store  and  asked  protection  from  de- 
fendant, and  that  defendant  at  the  Hme  was  just 
outside  the  door,  but  near  ^ougb,  in  the  opin- 
ion of  tbe  witneds,  to  hear  the  remark,  ia  com- 
ment; it  lieiDg  a  Question  for  the  jury  whether 
defendant  beard  the  declaration  of  deceased. 

4.  where  one  of  the  defendants  has  intro- 
duced in  bis  own  favor  the  deposition  of  the 
deceased,  and  it  appeared  that,  at  the  time  the 
deineitjon  was  taken,  deceased  Itnew  and  said 
that  he  was  going  to  die  of  his  wounds,  the  tes- 
timony of  a  witness  who  was  present  and  heard 
tbe  deposition  taken,  as  to  statements  made  by 
the  deceased  ct  that  time,  is  admissible. 

5.  It  ia  not  error  to  allow  the  witness  to  re- 
fresh his  memory  trom  the  deposition. 

6.  Wher«  defendant  and  his  co-defendant 
had  conapired  together  to  won/  and  anw^^  de- 
ceased, and  in  so  doin^  deceased  received  a  blow 
on  the  bead  from  which  be  died,  it  is  not  error 
to  refuse  to  charge  tbe  jury  that  if  there  is  any 
doubt  as  to  which  one  of  the  defendants  strudi 
the  Uow,  they  diould  acquit 

7.  Where  it  appeared  that  defendant  and 
bis  co-defendant  bad  entered  into  a  conspiracy 
to  worry,  and  oppress  deceased  in  various  ways, 
and  that  in  so  domg  deceased  received  a  blow  on 
the  head  resulting  m  death,  it  was  proper  to  re- 
fuse to  Instruct  the  jury  that  If  tbey  found  the 
blow  was  struck  by  his  co-defendant  they  could 
not  find  defendant  guilty  unless  they  also  found 
a  con^Mracy  on  the  part  of  both  to  commit  tho 
offense  charged,  and  that  no  evidence  of  a  com- 
mon design  to  teaae  or  worry  would  be  sufficient 
to  warrant  a  verdict  against  defendant  if  he  did 
not  strike  the  blow, 

8.  Where  the  court  has  properly  Instructed 
tbe  jury  as  to  the  degrees  of  murder  and  as  to 
the  definition  of  malice,  it  was  not  error  to  omit 
any  definition  of  manslaughter  from  the  charge, 
there  being  no  proof  of  provocation  or  other  ele- 
ments to  reduce  tbe  crime  to  manslaughter. 

Appeal  from  superiw  court,  McDowell 
county;  Bryan,  Judge. 

A.  L.  Flnley,  Jr.,  and  James  Jlmmerson 
were  convicted  of  murder  in  the  second  de- 
gree. Defendant  A  L.  Flnley,  Jr.,  a^ealed. 
Affirmed. 

A.  L.  Flnley,  Jr.,  and  one  James  Jlmmer- 
son were  indicted  for  the  murder  of  Henry 
McNish,  and  tried,  at  fall  term,  1890,  of  Mc- 
Dow^l  superior  court,  before  Bryan,  J.  Be- 
fore the  venire  was  ordered  or  the  Jury  im- 
paneled, this  defendant  Flnley,  moved  upon 
affidavit  for  a  severance  upon  the  ground 
that  the  defenses  of  the  two  parties  charged 
were  antagonistic,  etc.  This  motion  was  re- 
fused by  the  court  and  Finl^  excepted,  up- 
on the  ground  that  It  was  a  gross  breach  of 
discretion  on  the  part  of  the  court  After 
due  notice  to  the  state,  and  without  notice 
to  defendant  Flnley,  the  deposition  of  the 
deceased  was  taken  by  the  defendant  Jlm- 
merson, and  offered  In  evidence  by  Jlmmer- 
son, without  objection  from  the  state,  but  up- 
on objection  on  the  part  of  Flnley,  and  Fln- 
ley excepted  to  tbe  admission  of  the  deposi- 
tion. James  Smith,  for  the  state,  testified, 
over  the  objection  of  Finley,  that  on  tbe 
night  of  the  killing,  the  deceased.  In  the  ab- 
sence of  Flnley,  said,  tn  tbe  drug  store  ot 
Moipbew  &  White,  that  he  wanted  protec- 
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tton  from  these  f^ows,  the  defendant  Jim- 
meraoD  only  being  present  and  hearing  the 
same.  The  objection  to  this  was  overruled, 
and  the  defendant  Flnley  excepted.  At  the 
close  of  thb  eridence  Flnley  asked  for  the 
following  special  instrnctlons:  "CI)  That  the 
jury  must  be  fully  satisfied  that  the  blow  in- 
flicted upon  the  head  of  deceased  caused  his 
death,  and,  if  they  hare  any  reasonable 
doubt  as  to  whether  be  died  therefrom,  they 
should  acquit  both  defendants."  Given.  "(Z) 
If  the  Jury  are  in  doubt  as  to  which  one  of 
Oie  defendants  struck  the  blow,  and  have 
a  reasonable  doubt  as  to  whether  Flnley  in- 
flicted the  fnjtuy,  or  aa  to  whether  Jimmer- 
son  inflicted  it,  then  their  verdict  should  be 
not  cuilty  as  to  both.**  Refused.  "(3)  Tbat 
U  they  brieve,  from  the  evidence,  tbat  Jim- 
merson  inflicted  the  iQjuiy,  the  defendant 
Flnlecr  would  not  be  ffuilty,  unless  they  flnd 
there  waa  a  conspiracy  on  the  part  of  both 
to  commit  the  oime,  or  unless  th^  find  he 
was  present,  aiding  and  abetting  ^Hmmerson 
in  its  commission."  Refnaed.  "(4)  That  there 
la  not  suffi<dent  evidence  to  go  to  the  Jury 
of  any  conspiracy  on  the  part 'of  Flnley  with 
Jlmmerson  to  commit  the  offense  charged." 
Refused,  "ifi)  That  the  mere  fact  that  Fin* 
ley  was  present  at  the  time  of  the  klUing  la 
not  snfflcient,  but  the  Jury  must  find,  b«yond 
a  reasonable  doubt,  that  be  was  aiding  and 
abetting  Jlmmerson.  or  that  there  was  a 
prior  agreemoit  to  do  an  unlavrfol  act" 
Given.  "(6)  The^  must  flnd,  beyond  a  rea< 
Bonable  doub^  If  they  should  find  a  con* 
splracy  existed  at  all,  that  such  ccoispiracy 
must  be  to  commit  the  offense  charged  In 
the  indictment,  to  wit,  the  murder  of  the  de- 
ceased; and  that  no  evid«ice  of  a  common 
design  or  puiiiose  to  tease,  vrorry,  and  have 
fun  out  of  the  deoeased  would  be  such  a 
common  design  and  purpose  as  would  war- 
rant the  Jury  In  finding  a  verdict  against 
Flnley,  In  case  they  flnd  that  be  did  not 
strili»  the  Idow."  Refused.  "CO  That  there 
is  no  count  In  the  bill  charging  Flnley  with 
aiding  and  abetting  Jlmmerson  In  the  mmv 
der  of  the  deoesMd;  neither,  la  there  any 
count  charging  Jlmmerson  alone,  separate 
and  apart  from  Flnl^,  with  the  killing  of 
deceased  in  any  mmn^  or  form;  and  there- 
fore, if  the  Jury  should  flnd  that  Jiinmerson 
inflicted  the  blow,  the  verdict  should  be  noi 
guilty  as  to  Flnley."  Refused.  "(8)  That 
the  deposition  of  deceased,  crflered  in  evi- 
dence by  Jlmmerson,  is  no  evidence  against 
Flnley,  and  the  court  chafes  you  that  It  Is 
your  duty  to  only  consider  such  parts  of  the 
deposition  as  relate  to  Jlmmerson,  and  to 
entirely  disabuse  your  minds  of  any  thing  in 
the  dcpoeltion  which  in  any  manner  relates 
to  Flnley,  or  might  in  any  vra.y  tend  to  con- 
vict htm  or  prejudice  your  minds  against 
htm;  that  the  deposition  taken,  under 
the  statute,  withont  any  notice  to  Flnley, 
and,  although  the  evidence  contained  In  it 
charges  Flnley  with  the  commission  of  the 
crime,  you  must  not  consider  the  same 


against  him,  and  treat  it  as  thou^rh  his  name 
had  not  been  mentioned  therein,  and  not  al- 
low it  in  any  way  to  influence  your  verdict 
against  Flnley."  Given.  The  court  refused 
to  give  the  second,  third,  fourth,  sixth,  and 
seventh  prayers,  and  the  defendant  Flnley 
excepted,  assigning  said  refusal  as  error. 
The  court  charged  the  Jury,  among  other 
things:  "Tbat,  if  this  Is  a  case  of  murder, 
it  is  for  you  to  say,  after  applying  the  law 
to  the  facts,  what  Is  the  degree,  first  or  sec- 
ond. The  killing  being  admitted  or  proved, 
and  nothing  else  appearing,  the  court  charges 
you  ttiat  no  presumption  is  raised  that  it  Is 
murder  In  the  first  degree;  and,  unless  the 
facts  and  drcumstances  show,  beyond  a  rea- 
sonable doubt,  that  there  was  a  deUbeiatew 
premeditated,  preconceived  design  to  take 
life,  it  is  mtirder  la  the  second  degree,"— 
whlcih  cha^  defendant  Flnley  assigned  as 
error,  and  excepted.  The  court  further  char- 
ged, it  one  or  either  was  present  without  any 
preconcert  to  kill,  and  with  no  Intention  of 
killing  the  deceased,  no  formed  design  to  do 
so,  he  would  not  be  guilty  of  murder  in  the 
first  degree.  Flnl^  excepted,  and  assigned 
this  as  error.  The  court  further  charged: 
"That,  where  the  klDlng  is  done  In  a  state 
oi  high  nervous  excitement,  and  wltboat  pre- 
meditation, it  is  murder  in  the  second  de- 
gree; that  malice  indudes  not  only  anger, 
hatred,  and  revenge,  but  every  other  unlaw- 
ful and  nnjustifialile  motive.  Malice  Is  al- 
ways Imidied,  In  law,  from  a  wUtfol  and 
CTlmJnal  act,  unless  the  eridoioe  shows  the 
defendant  vras  acting  from  some  Innocent  or 
proper  motive.  Uallce  aforethought  Is  such 
deliberation  and  thought  as  enaUes  a  person 
to  appreciate  and  understand,  at  the  time 
the  act  was  committed,  the  nature  ot  his 
act  and  its  probable  results.  If  the  Jury  Is 
not  satisfied,  bc^nd  a  reasonable  doubt, 
that  the  killing  was  done  willfully,  deliber- 
ately, and  with  premeditation,  then  they  wHl 
Inquire  whether  tbte  killing  Is  murder  In  the 
second  degree."  D^endant  Finl^  excepted, 
and  assigns  this  as  «ror.  y«dlct  ot  mur- 
der In  the  second  degree  against  both  de- 
fendants. Appeal  by  Flnley. 

J.  F.  Morphew,  for  appellant.  The  AttM^ 
ney  General,  for  the  State. 

MONTGOMBRT,  J.  The  defendants,  A. 
L.  Flnley,  Jr.,  and  James  Jlmmerson,  were 
Indicted  and  tried  jcdnUy  for  the  murder  of 
li.  H.  McNlsh.  On  the  trial  his  honor  denied 
a  motion,  made  at  the  prapa  time  by  the  de- 
fendant Flnley,  for  a  Bevenuic&  The  defend- 
ant alleged  tbat  the  defenses  of  each  of  the 
accused  were  In  antagonisui  as  the  founda- 
tion of  the  motion.  An  excq^tlon  wae  filed, 
on  the  ground  tiiat  the  doilal  of  the  motion 
was  a  gross  breach  of  dlscretloo  on  the  part 
of  the  court  Unless  the  accused  suffered 
some  apparent  and  paipable  Injustice  In  the 
trial  bdow,  this  court  will  not  Interfere  with 
the  decision  of  tiie  court  on  the  motitm  for  a 
severance.    Although  the  defenses  were  In 
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cmilltet,  and  InToIved  the  admission  of  teflti- 
mony  whicb  was  competent  as  against  one  of 
fhK  defendants  and  not  against  the  otber,  yet 
his  honor,  with  entire  certainty  and  clearness, 
carefully  inertmcted  the  Jury  In  the  applica- 
tion of  the  evidence,  eiplainlnB  to  them,  by  a 
propo*  analysis  of  the  same,  what  part  of  It 
was  competent  against  both,  and  what  part 
competent  against  one  and  not  against  the 
other,  and  gnarcUng  them  against  b^g  Influ- 
enced  against  either  of  the  defendants  by 
snf:h' evidence  as  he  had  instrncted  them  was 
only  competent  against  the  other  <ne.  We 
therefore  refuse  to  Interfere  with  the  roling 
of  the  court  below.  The  matter  was  In  the 
Bonnd  discretion  of  his  hcmor,  and  from  whftt 
appeals  it  is  certain  that  there  was  no  abase 
of  that  discretion.  State  t.  Oxendine.  107  N. 
G.  784. 12  S.  B.  B73;  State  t.  Gooch>  M  N.  0. 
1006. 

The  second  exception  was  to  the  mllng  of 
his  honor  admitting,  against  the  objection  of 
the  defendant  Plnley,  the  deposition  of  the  de- 
ceased, offered  in  evidence  by  the  other  de- 
fendant, JimmenHm.  for  himself,  and  not 
against  Flnley.  I>ae  notice  had  been  given  to 
the  Bollcltor  of  the  district  of  the  time  and 
place  for  taking  the  deposition,  and  all  of  the 
other  requirements  of  the  law  In  respect  there- 
to had  been  complied  with.  No  notice,  how- 
ever, was  given  to  the  defendant  Flnley. 
Chapter  522  of  the  acts  of  1881  authorizes  the 
defendant  in  criminal  actions  pending  in  the 
superior  court,  upon  giving  the  notices  and 
observing  the  other  requirements  named  there- 
in, to  tabe  the  depositions  of  soch  persons  so 
infirm  or  otherwise  physically  Incapacitated 
that  tiielr  attendance  at  court  cannot  be  had, 
to  be  read  on  the  trial.  Because,  also,  of  the 
failure  to  give  the  defoidant  Flnley  notice  of 
taking  the  deposlticm,  the  objection  was  made. 
It  was  not  necessary  that  Flnley  should  have 
had  any  notice  ot  the  taking  of  the  deposition, 
and  his  honor  committed  no  error  in  admlt- 
tTng  It  as  testimony  for  Jlmmerson.  State  v. 
Kilgore,  93  K.  C.  535.  When  his  honor  came 
to  Instruct  the  Jury  as  to  this  evidence,  he 
told  them  that  the  deposition  was  not  evidence 
against  Flnley,  and  that  they  should  consider 
only  such  parts  oF  it  as  related  to  Jlmmeison, 
and  to  consider  no  part  of  It  which  in  any 
manner  related  to  Flnley,  or  might  In  any 
way  tend  to  prejudice  their  minds  against 
him, — "that  the  deposition  was  taken  mider 
the  statute,  without  notice  to  Flnley.  and,  al- 
though the  evidence  contained  In  it  charges 
Flnley  with  the  commission  of  the  crime,  yon 
must  not  consider  the  same  against  him,  and 
treat  It  as  though  his  name  had  not  been 
mentioned  therein,  and  not  allow  it  in  any  way 
to  influence  your  verdict  against  Flnley." 

Partictdar  exception  was  made  by  Flnley  to 
the  admission  of  the  testimony  of  James 
Smith,  a  witness  tor  the  state.  This  evidence 
Is  a  part  of  the  case  on  appeal,  and  appears 
In  full  In  the  wriglnal  transcript  The  witness 
did  not  say  that  Flnley  was  absent,  or  not 
near  enough  to  hear  what  the  deceased  said, 
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In  the  drug  store,  when  he  called  on  Dr.  Mor- 
phew  for  protection.  He  said  that,  upon  his 
coming  up,  he  found  both  of  the  defendants 
and  the  deceased  just  outside  of  the  door  of 
the  drug  storfi;  that  Flnley  walked  around, 
and  "kinder  brushed  his  foot,  like  he  was  go- 
ing to  kick  the  deceased";  that  then  the  de- 
ceased went  Into  the  drug  store,  Jlnmierson  • 
going  In  afterwards,  and  laughing.  The  wit- 
ness Bald  nothing  further  about  the  position 
of  Flnley,  except  that,  when  be  left,  be  was 
sitting  on  the  steps  Dr.  White  had  already 
testified  that  Flnl^,  at  the  time  the  deceas- 
ed called  on  Dr.  Morphew  tor  protection, 
"was  at  the  door,  making  a  noise,  kinder 
noise  like  mocking  him";  that  Finley  was 
near  enough  to  hear  him  (deceased)  if  he  had 
not  been  making  a  noise.  He  had  testified, 
further,  that  the  deceased  stayed  In  the  stwe 
five  or  ten  minutes,  and,  when  he  closM  It 
for  the'  night,  they  went  out  together,  finding 
Flnley  and  Jlmmerson  there.  Flnley  had  on  ~ 
the  deceased's  cap,  and  In  his  raised  hands 
"had  a  board  sign,  like  he  was  going  to  strike 
the  deceased";  that  he  told  him  not  to  have 
any  row,  and  to  get  away.  Thomas  Finley, 
a  witness  for  the  state,  had  testified  that  the 
defendant  Finley  vras  at  the  door,  outside  two 
or  three  feet,  and,  he  thought,  was  near 
enough  to  h»r  a  conversation  Inside.  The 
testimony  of  the  witness  Smith  was  compe- 
tent against  both  defendants,  and  It  was  for 
the  jury  to  determine  whether  the  declaration 
of  the  deceased  was  made  In  the  hearing  of 
defendant  Finley,  whether  he  heard  and  un- 
derstood the  statement,  and,  if  he  did,  what 
his  condnct  was.  It  was  for  them  alone  to 
say  what  value  was  to  be  attached  to  the  sur- 
rounding circumstances,  as  tending  to  prove 
the  defendant's  guilt  State  v.  Bowman,  80 
N.  C.  437.  Besides,  enough  testimony  had  al- 
ready been  given  In  to  be  submitted  to  the 
jnry  on  the  question  whether  there  was  an 
agreement  and  conspiracy  between  the  de- 
fendauts  to  do  an  on  lawful  act. 

The  whole  of  the  evidence,  having  been 
made  a  part  of  the  case  on  appeal,  and  not 
having  hem  printed  in  ihe  case,  discloses,  up- 
on an  examination  of  It  numerous  other  ex- 
ceptions made  by  defendant  Flnley.  The  ob- 
jections, all  of  them,  are  without  force;  and 
his  honor  was  right  in  overruling  them,  and 
in  receiving  the  testimony  objected  to.  There 
was  one.  however,  dwelt  on  with  so  much 
earnestness  here  that  we  will  notice  it  par- 
ticularly. The  defendant  Jlmma«on  had  In- 
troduced for  himself  the  d^x>sltion  of  the  de- 
ceased, and  it  had  been  admitted  by  the  cotu*t 
for  Jimmeraon,  but  not  against  the  defendant 
Flnley.  The  state  crfTered  to  prove,  by  Its 
witness  B.  G.  Hodgins,  who  was  preset  at 
the  taking  of  the  deposition,  the  statements 
of  the  deceased  made  at  that  time  as  dying 
(tediaratlons.  The  witness  stated  that  he  was 
present  the  whole  time,  and  that  the  deceased 
said  the  wound  would  be  the  cause  of  his 
death  In  a  very  short  time.  The  undisputed 
testimony  was  that  the  skull  had  been  crush- 
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«d  and  broken,  tliat  both  ttm  doctors  wbo  liad 
seen  bim  had  testified  that  the  wonnd  produ- 
ced death,  and  that  Dr.  White  bad  told  bim 
(deceaaed).  about  the  time  of  taking  the  depo* 
Bitlon,  that  he  thon^t  the  womid  would  prob- 
ably be  tataL  There  can  be  no  doubt  tliat 
the  deceased  knew  that  death  was  Impending, 
and  that  he  knew  the  nature  of  the  wound. 
He  was  near  death,  and  did  die  from  the  ef- 
fects of  the  wound.  The  statements,  beyond 
question,  were  admissible  as  the  dying  deda- 
ratUms  of  the  deceased.  State  t.  Mills,  91 
N.  C  681.  His  honor  allowed,  against  the  ob- 
jection of  defendant  Flnley,  the  witness  to 
read  over  the  deposlUon  of  the  deceased  taken 
In  the  witness'  presence,  that  he  might  refresh 
his  memory  m  reference  to  tbe  matter.  The 
objection  was  properly  overruled.  It  was  not 
necessary,  mider  tbe  circumstances,  that  the 
witness  should  have  written  tbe  paper  him- 
self In  order  that  he  might  read  it  to  i%fresh 
his  memory.  Greenl  Ev.  {  43G;  State  v.  Star 
ton,  114  N.  C.  813,  19  S.  E.  96. 

In  considering  the  exceptions  made  by  de- 
f^dant  Flnley  to  the  rulings  of  his  honor 
refusing  to  give  his  specfal  prayers  for  In- 
struction, and  the  exceptions  to  tbe  charge  as 
given,  we  find  that  much  re[>etltlon  of  parts 
of  -the  teetimony  will  be  saved  by  a  suc- 
cinct and  connected  recital  of  such  parts 
of  it  as  bear  on  tbe  exceptions  and  charge; 
and  for  convenience  and  orderliness  we  will 
make  such  synopsis  from  the  testimony  of 
the  witnesses.  The  deceased  was  a  stran- 
ger in  Marlon  (be  was  from  Rochester.  N.  Y.), 
42  years  old,  lame,  and  with  only  one  arm. 
He  arrived  In  the  town  from  Old  Fort  at  11 
In  the  morning,  and  received  the  injury  from 
which  he  died  between  10  and  11  o'clock  of 
the  night  of  the  same  day.  He  met  both 
of  the  defendants,  who  were  drinking  freely, 
at  a  barroom.  He  took  a  drink  with  each  of 
them.  Presently  the  defendant  Flnley  be- 
gan to  mock  him,  to  box  and  scuffle  with  him, 
slap  him  over  the  head,  and  to  take  his  cap 
from  him.  This  treatment  proceeded  to  such 
violence  as  to  cause  one  TumbiU  to  interfere 
and  to  stop  it,  and  to  apologize  for  the  rude 
behavior  of  Flnley,  stating  "Bunk  (meaning 
Flnley)  was  a  good  boy,  and  did  not  mean 
any  harm."  Very  soon  the  bar  was  closed, 
the  deceased  and  Flnley  gtring  out  at  one 
door,  and  the  barkeeper  and  JImmerson  at 
the  other.  The  barkeeper  went  on,  and  left 
the  deceased  and  Flnley,  standing  talking 
together,  and  JImmerson  about  ten  feet  otT. 
There  was  testimony  going  to  show  that,  just 
then,  the  defendants,  under  a  pretended  pow- 
er of  arrest,  took  hoid  of  the  deceased,  and 
by  force  carried  him'  to  the  calaboose  (town 
lockup),  and,  after  getthig  him  there.  Flnley 
pulled -out  his  knife.  Instead  of  a  key,  and 
threatened  to  cut  his  throat  Tbe  deceased 
then  broke  away,  and  went  to  tbe  drug  store 
of  White  &  Morpbew,  near  by;  the  defend- 
ants following  him  and  overtaking  him  at 
the  door.  JImmerson  pulled  out  a  box  from 
the  stMO^  and  sat  down  on  it,  within  two  or 


three  feet  of  the  deceased,  while  Flnley  walk- 
ed aroimd,  and  "klndar  brushed  bla  fMt. 
like  be  was  going  to  kick  the  deceased";  the 
lattw  instantly  going  Into  the  drug  store,  and 
Jinunoson  following  him,  and  laughing  at 
hluL  The  deceased  at  once .  called  for  I^. 
Horphew,  and,  upon  bis  appearing,  said, 
"Doctor,  I  want  protecthm  from  these  fel- 
lows." JImmerson  was  then  Inside,  and  Fln- 
ley outside,  leaning  against  the  door;  one 
side  of  the  door  being  open,  according  to  Dr. 
Morphew's  testluMmy.  Dr.  White  said  that 
Flnley  was  near  enough  to  bear  If  be  bad 
not  been  making  a  noise,  mocking  tbe  de- 
ceased. Thomas  Finley  testified  that'  the  de- 
fendant Flnley  was  near  enough  to  hear  a 
conversation  Inside.  Deceased  was  barehead- 
ed, and  said  they  had  his  cap.  Dr.  Uorphew 
said  the  deceased  bad  the  Irish  brogue,  and  a 
peculiar  walk,  and  that  JImmerson  was 
laughing,  and  Finley  was  mimicking  him  in 
talk  and  action.  Upon  closing  the  drug  store 
for  tbe  night.  Dr.  White  and  tbe  deceased 
went  out  together,  when  they  found  at  the 
door  both  the  defendants.  Tbe  deceased 
said.  "Give  me  my  cap."  Flnley  had  on  the 
cap  of  the  deceased,  and  also,  at  this  time, 
had  a  board  sign,  several  feet  long,  "raised 
like  be  was  going  to  strike  the  deceased." 
but  desisted  on  being  told  by  Dr.  White  not 
to  have  any  row,  and  to  get  away.  Finley 
walked  up  a  few  feet  from  the  drug  store 
with  the  board  sign  In  bis  hand.  Dr.  White 
went  on  his  way  up  the  street,  and  the  de- 
ceased  In  tbe  some  direction.  White  met 
Thomas  Flnley  (not  tbe  defendant),  and, 
while  they  were  talking,  missiles  like  bottles 
were  thrown  from  tbe  direction  In  which  the 
defendants  had  been  left;  and  then  the  deceas- 
ed came  running,  trying  to  get  behhid  them; 
and  then  the  defendants  came  up,  Flnley  in 
front,  and  JImmerson  six  or  elgbt  feet  be- 
hind. Thomas  Finley  remonstrated.  A  few 
moments  later,  the  deceased  received  a  blow 
on  the  forehead,  inflicted  with  some  hard 
substance,  wtilch  crushed  the  skull.  Including 
the  Inner  table.  There  was  ample  testimony 
going  to  show  that  both  defendants  were 
present  at  the  time  the  blow  was  struck. 
They  both  admitted  that  they  heard  the  blow 
and  saw  tbe  man  fall.  The  defendant  Fin- 
ley said  that  he  saw  Jimmerson  reach  down 
and  get  into  a  "jower"  with  the  deceased, 
heard  a  lick,  and  saw  the  man  fall.  Jimmer- 
son, on  tbe  other  hand,  said  Flnley  hit  the 
deceased  with  a  rock.  At  the  court  bouse, 
next  day,  about  the  time  of  the  justice's  ex- 
amination, the  deceased  recognized  Flnley 
as  the  one  who  had  struck  him,  and  so  stat- 
ed, near  enough  to  be  heard  by  Flnley.— one 
witness  testifying  that  he  must  have  heard 
the  charge.  No  denial  of  It  was  made  by 
Finley.  In  his  dying  declarations  the  de- 
ceased stated  that  the  blow  was  given  by 
Flnley. 

Eight  special  instmctlons  were  asked  by  de- 
fendant Flnley,  three  of  which  were  given, 
and  the  second,  third,  fourth,  sixth,  and 
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Berenth  refused.  The  second  to  aa  follows: 
"If  Uie  jury  are  ia  doubt  as  to  which  one 
of  the  defendants  struck  the  blow,  and  have 
a  reasonable  doubt  as  to  wbether  Fluley  In- 
flicted the  injury,  or  as  to  whether  Jlmmer- 
sou  Inflicted  It,  then  their  verdict  should 
be  not  ^itty  as  to  both."  The  prayer.  In 
the  abstract,  embraces  a  sound  doctrine  of 
law;  but  where  a  conspiracy  or  an  agree- 
meat  between  two  or  more  to  do  an  unlawful 
act  has  been  proved,  and  as  a  result  and  con- 
sequence therefrom  a  crime  la  committed,  the 
rule  Is  different,  and  It  Is  altogether  an  im- 
materfal  matter  which  one  of  the  actors  ac- 
tually commits  the  deed.  Th^  are  all  prin- 
cipals, and  all  guilty  of  the  offense.  State  t. 
HUl,  72  N.  C.  350.  There  was  plenary  proof 
going  to  show  a  combination  and  conspiracy 
between  the  defendants  to  commit  an  unlaw- 
ful act,  and  la  the  doing  of  it  the  deceased 
received  a  wound  by  one  or  the  other  of  the 
defendants,  from  which  he  died.  His  honor 
properly  refused  this  Instruction. 

We  can  consider  together  the  third,  foTU*th. 
and  sixth  exceptions,  which  are  as  follows: 
(3)  "That  If  they  believe,  from  the  evidence, 
that  Jlmmerson  inflicted  the  injury,  the  de- 
fendant Finley  would  not  be  guilty,  unless 
tbey  find  there  was  a  con^iracy  on  the  part 
of  both  to  commit  the  crime,  or  unless  they 
find  that  B^nley  was  present,  aiding  and  abet- 
ting Jlmmerson  In  its  commission."  (4)  "That 
there  Is  not  sufficient  evidence  to  go  to  the 
Jury  of  any  conspiracy  on  the  part  of  Finley 
with  Jlmmerson  to  commit  the  offense  char> 
ged."  (6)  "They  must  find,  beyond  a  rea- 
sonable doubt.  If  they  should  find  a  con- 
spiracy existed  at  all  that  such  conspiracy 
must  be  to  commit  the  offense  charged  In  the 
indictment,  to  wit,  the  murder  of  the  de- 
ceased; and  that  no  evidence  of  a  common  de- 
bI^  or  purpose  to  tease,  worry,  and  have  fun 
out  of  the  deceased  would  be  such  a  common 
design  and  jiurpose  as  would  warrant  the 
Jury  In  finding  a  verdict  against  Flnley,  in 
case  they  find  that  he  did  not  strike  the 
blow."  The  above  exceptions  cannot  be  sus- 
tained. It  was  not  necessary  to  the  convic- 
tion of  Finley  that  the  Jury  should  believe 
that  the  coospiracy  between  the  defendants, 
If  proved,  extended  to  and  Included  the  com- 
mission of  the  crime  charged  in  the  indict- 
ment.—murder.  It  is  siifflcient,  if  the  de- 
fendants were  engaged  In  any  unlawful  ob- 
ject, leading  up  to  the  killing  of  the  deceased, 
to  make  them  both  guilty  as  principals.  The 
evidence  tended  strongly  to  show  an  agree- 
ment between  the  defendants  to  engage  in 
the  pursuit  of  an  unlawful  object;  that  is, 
to  worry  and.  annoy,  and  to  oppress  and  to 
assault,  the  deceased,  by  taking  his  cap  from 
him,  by  boxing  and  slapping  him  violently, 
by  threatenin(¥  to  put  him  in  the  lockup, 
ttireatening  to  kick  him,  and  driving  him  by 
their  annoyances  and  persecutions  to  seek 
protection  from  them,  by  cursing  him  and 
chasing  him  up  and  down  the  street.  In  Rex 
T.  Cox.  4  Car.  &  P.  638»  the  rule  la  thus  laid 


down:  "If  two  [>er8ons  are  engaged  In  pur 
suit  of  an  unlawful  object,  the  two  having 
the  same  object  In  view,  and  in  pursuit  of 
that  common  object  one  of  them  does  an  act 
which  Is  the  cause  of  death  under  such  cir- 
cumstances that,  it  amounts  to  murder  In 
him.  It  amounts  to  murder  In  the  other  also." 
The  same  doctrine  is  held  in  State  v.  Sim- 
mons. 6  Jones  <N.  O.)  21,  and  in  State  t. 
Gooch,  94  N.  a  1014. 

We  do  not  undet^tand  the  theory  vpoa 
which  the  defendant's  counsel  base  their  ex- 
ceptions to  those  parts  of  his  honor's  charge 
which  they  allege  to  be  objectionable.  There 
can  be  no  valid  objection  to  the-  court's  defi- 
nition of  malice.  It  is  elementary  learning. 
And,  on  the  question  of  murder  in  the  first 
and  murder  in  the  second  degree,  the  lan- 
guage of  the  court  was  the  identical  language 
which  the  same  Judge  used  in  the  first  trial 
of  the  case  of  State  v.  Fuller,  114  N.  O.  897, 
19  S.  B.  797,  except  the  last  sentence,  and 
_whlch  was  approved  by  th\B  court  He  said, 
in  the  trial  of  that  fase,  that,  "the  killing 
with  a  deadly  weapon  being  admitted  or 
proved,  and  nothing  else  appearing,  the  court 
charges  yon  that  no  presumption  Is  raised 
that  It  is  murder  in  the  first  degree;  and, 
unless  the  facts  and  circumstances  show,  be- 
yond a  reasonable  doubt,  that  there  was  a 
deliberate,  premeditated,  preconceived  de- 
sign to  take  life,  It  is  murder  in  the  second 
degree."  This  has  been  affirmed  by  this 
court  in  State  v.  Gadberry,  117  S.  0.  811, 
23  S.  E.  477,  and  hi  State  v.  Locklear,  24  S. 
E.  410,  and  State  v.  Thomas,  24  S.  E.  481,  at 
this  term.  Now,  as  before  the  statute  of 
1893,  dividing  murd,er  Into  two  degrees,  the 
killing  being  proved  dr  admitted,  malice  is 
presumed,  and  the  defendant,  if  he  seeks  to 
reduce  the  crime  to  manslaughter,  must  prove 
such  facts  and  drcmnstancea,  to  the  satisfac- 
tion of  the  Jury,  as  will  rebut  the  presumption 
of  malice.  Tbe  defendant  must  show  and 
prove  all  matters  of  excuse  or  mitigation  up- 
on which  he  relies  to  reduce  the  crime  from 
murder  to  manslaughter.  There  are  doz^is 
of  cases  to  this  effect  In  our  decisions,  made 
before  the  statute  of  1893,  and  numbers  of 
them  will  be  found  cited  In  the  case  of  State 
V.  RoHhis,  113  N.  C.  734,  18  S.  E.  394.  Since 
the  statute,  the  same  principle  has  been  de- 
clared in  State  t.  Fuller  and  State  t.  Gad- 
berry,  supra. 

The  defendant  cannot  complain  because  his 
honor  did  not  submit  the  theory  of  man- 
slaughter to  the  Jury.  There  was  not  one 
particle  of  evidence  offered  to  show  provoca- 
tion,—not  a  scintilla  of  proof,  even,  offered 
with  a  view  to  reduce  the  crime  charged  in 
the  Indictment,  to  manslaughter.  From  the 
light  In  which  we  view  the  testimony,  his 
honor's  charge  was,  if  liable  to  ^ceptlon,  too 
favorable  to  tbe  defendants,  and  the  Judg- 
ment extremely  l^Kit  The  case  was  tried 
with  thoroughness  by  his  honor,  and  with  ab- 
solute impartiality.  There  ia  no  enor,  and 
the  Judgment  is  affirmed. 
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(46  S.  G.  541) 

CAHPENTER  et  al.  t.  AMERICAN 
ACC.  CO. 

(Sapreme  Conrt  of  South  Carolina.    April  16, 
1866.) 

Accident  Ihsor&ncb — Actiom — Jorisdictioh  — 
Nomort  —  FoKFRiTUKB  —  iNSTRDonoNB  —  Clas- 
urtCATioK  —  EaroppBL  —  Bxcbitioks  —  Sorn- 

OIBKCT. 

1.  Failure  to  par  a  loas  under  a  contract  of 
&  foreign  insurance  company  with  a  ixmreaident, 
where  the  Iobb  is  payable  in  the  state,  creates  a 
.cause  of  actk)ii  "wit^iin  the  state."  under  Code, 
I  423.  giving  circuit  courts  Jurisdiction  of  actiouB 
Of  DonresidentB  against  foreign  corporations. 

Z  In  an  action  on  an  accident  policy,  to 
which  the  defense  of  a  forfeiture  Is  made,  a 
nonsuit  cannot  be  granted  because  plalntifTs  eri- 
dence  shows  such  forfeiture,  since  lie  is  entitled 
to  show  a  waiver,  if  he  can. 

S.  Iq  an  action  on  an  accident  policy,  for 
death  from  being  Ucked  by  a  mule,  where  the 

SDlicy  made  Toluntary  exposure  to  unnecessary 
anger  a  forfeiture,  an  Instruction  that  deceased 
was  not  guilty  of  so  exposing  himself  unless 
be  knew  of  the  dangerous  kicking  qaalities  of  the 
mole  was  not  erroneons,  whei^  the  answer  al- 
leged that  the  insnred  met  death  by  the  reck- 
less and  unnecessary  handling  of  a  mule  known 
to  him  to  be  dangerous,  and  the  Jury  was  in- 
structed that  voluntary  exposure  cannot  exist 
nnless  there  is  reasonable  cause  to  appr^end 
danger,  and  that  recovery  could  not  be  had  if 
the  insured,  by  failure  to  exerdae  ordinary  care, 
contributed  to  the  accident 

4.  An  accident  insurance  company  is  estop- 
ped from  pleading  wrong  classifiratton  through 
misrepresentations  of  the  insured,  where  the  evi- 
dence BhowB  that  their  agents  who  filled  out  the 
anOicatton  and  made  the  classification  had  full 
knowledge  of  the  occupation  of  the  insured,  and 
its  nature. 

5.  An  exception  that  the  court,  by  charging 
on  matters  of  nict,  indicated  to  the  jury  that  he 
thought  plalntifla  were  entitled  to  a  yerdict,  k 
too  general,  and  will  not  be  considered. 

Appeal  from  common  pleas  circuit  court  of 
Chester  county;  W.  C.  Benet,  Judge. 

Action  by  Simon  P.  Carpenter  and  otberis 
against  the  American  Accident  Company  on 
an  accident  policy.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Gea  W.  Qage,  for  appelant  Glenn  &  Mc- 
Fadden,  for  respondents. 

JONES,  J.  This  Is  a  snlt  uiwn  an  accident 
policy  of  Insurance  for  |2,500,  Issued  by  the 
defendant  company  to  Charles  W.  Carpenter, 
late  of  Chester,  S.  C.  The  defendant  Is  a 
foreign  corporation,  Incorporated  under  the 
laws  of  Kentucky;  did  bostness  In  accident 
insurance  In  this  state,  and  had  local  agents 
at  Chester,  8.  0.  The  policy  insured  "C.  W. 
Carpent»-,  of  Chester,  S.  C,  for  three  calen- 
dar months,  beginning  at  noon  on  the  12th 
day  of  February,  1894,  •  •  •  against  bod- 
ily Injuries  sustained  through  external,  vio- 
lent, and  accidental  means,"  and  promised, 
"upon  satisfactory  proof  of  same,  to  pay  the 
insured,  If  he  survives,  such  snm  as  is  pro- 
vided on  the  bock  h«%of.  or  If  death  results 
within  ninety  days,  as  provided,  will  pay 
two  thousand  five  hundred  dollars  to  bis  le- 
gal representatires."  The  policy  farther  pro- 
vided that  "this  Insurance  does  not  cover 
*  *  *  accidental  Injuries  or  death  result- 


ing from  or  caused  by  •  •  •  volnntary 
exposure  to  unnecessary  danger,"  etc.  The 
policy  was  dated,  "Louisville,  Ky.,  12th  daj 
of  February,  1894."  The  Insured  was  dass- 
ed  In  "division  D,  $2,500."  It  seems  that  In 
the  table  of  indemnity  adopted  by  tlUs  com- 
ply the  dlv1sl(»a  are  A*  B,  O,  D,  and  so 
on,  and  the  corresponding  scale  of  Insurance 
Is  ¥5,000,  $4,000,  13,000,  $2,500,  $2,000.  and 
so  on  down.  The  classification  for  persons 
connected  with  livery  stables  seems  to  be  as 
follows:  Livery  stable  clerk,  D;  bookkeeper, 
office  duties  only,  A;  propriety,  office  duties 
only.  A;  keeper,  superintendent.  D;  keeper, 
working,  E.  The  Insured,  In  bis  application, 
stated  bis  kind  of  business  as  livery  stable 
keeper,  superintendent;  occupation,  proprie- 
tor of  livery  stable;  duties,  fully  described, 
superintendent.  The  evidence  tended  to 
show  that  the  policy  was  delivered  to  and 
accepted  by  'the  Insured  at  Chester,  S.  CL, 
his  place  of  residence,  on  the  morning  of  the 
10th  of  February,  1894.  On  the  eveniog  of 
that  day,  after  dusk  or  dark.  Carpenter  was 
kicked  on  the  head  by  a  mule,  from  which  in- 
jury he  died  February  22,  1894.  PlalntlfTa 
applied  for  letters  of  administration  Febru- 
ary 27,  1S94,  and  received  letters  March  19, 
1894,  from  the  probate  court  of  Chester  coun- 
ty. We  cannot  ascertain  from  the  case  when 
this  action  was  commenced,  but  It  appears 
to  have  been  tried  Marclf,  1895.  The  de- 
fendant appeared  generally  In  the  case,  and 
answered  on  its  merits.  The  complaint  con- 
tained the  allegatlcm  appropriate  In  such  a 
case.  We  note  specially  that  tn  paragraph  2 
the  complaint  alleged  that  the  policy  sued  on 
was  p^able  to  the  l^al  representatives  of 
Charles  W.  Carpenter  '"at  Chester,  S.  C." 
The  answer  not  only  does  not  deny  tills,  but 
expressly  admits  that  the  defendant  mailed 
a  policy  like  that  described  In  the  complaint 
to  Ite  agents  at  Chester,  S.  C,  on  February 
12,  1894.  The  answer  raised  an*  issue  as  to 
the  delivery  of  the  policy;  alleging,  on  In- 
formation, that  It  "was  not  delivered  to 
Charles  W.  Carpenter  before  the  alleged  ac- 
cident of  l»th  February,  1894."  Three  af- 
firmatlTe  defenses  are  also  set  up,  viz.:  (1) 
That  the  pollpy  was  violated  by  the  fraud 
of  the  Insured  In  not  stating  his  true  occupa- 
tion,—having  represented  himself  as  proprie- 
tor of  a  livery  stable,  whereas  he  also  occu- 
pied bims^  in  selling  and  buying  live  stock, 
and  handling  the  same  in  person,  thns  snb- 
Jectlng  himself  to  extraordinary  risks,— and 
that  said  Carpenter  met  tbe  alleged  accident 
by  engaging  In  the  occupation  of  a  hostler, 
and  that  his  true  classification  was  In  divi- 
sion E,  $2,000;  (2)  "that  the  said  Gbailes  V^. 
Carpenter  met  his  death  by  v<duntarlly  expos- 
ing himself  to  unnecessary  danger,  and  by 
gross  contributory  negligence,  out  ot  the  line 
of  his  occupation,  to  wit,  by  tbe  reckless 
and  unnecessary  handling  of  a  mule.  In  tbe 
nighttime,  known  to  him  io  be  lU-tempeied 
and  dangerous;"  that  the  policy  was  for- 
feited     failure  to  fuxnlsb  positiTe,  sworn 
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proof  of  accidental  death  to  the  compuiy 
within  80  dars  fh»n  date  of  death.  The 
caae  waa  tried  b^ore  Judge  Benet  and  a 
Jnr7.  On  the  eloee  of  plaintiflB'  testimony, 
defendant^B  oonnsel  mored  tat  a  noninUt  on 
three  gnnmcta,  as  follows:  (1)  That  ^alatUb 
ue  nonresldaits;  (2)  that  the  ^use  of  action 
did  not  arise  In  this  state;  ^  that  no  innot 
of  death  waa  famished  within  80  Azjb.  The 
circuit  Jodse  overruled  the  motion  for  a  nou- 
iruit,  but  declined  to  pass  on  the  QoastlMi  of 
reeldence^  <m  the  ground  that  It  was  a  qnea- 
tlcn  of  fsct,  for  the  jury.  The  trial  resulted 
hi  a  Tsrdlct  fw  the  plaintiffs  for  12,500. 
From  the  Judgment,  dofradaut  appeals. 

The  first  exception  Is:  "(i)  Because  his 
bonor,  the  drcuit  judge,  erred  In  not  holding 
that  the  court  of  common  pleas  for  said  ooun- 
ty  and  state  was  without  Jurisdiction  to  try 
this  cause;  It  appearing  fnnn  the  testlmaij 
that  the  plahitUTs  were  not  residents  of  the 
said  state,  ftod  that  the  cause  of  action  did 
not  arise  lu  said  state,  and  that  the  sul^t 
of  the  action  wu  not  situated' In  the  said 
sbtte.  and  that  defendant  was  a  corporation 
created  under  and  1^  the  laws  of  another 
state,  to  wit,  the  state  of  Kentodcr-"  We 
think  it  dear  that  the  drcnlt  court  had  Juria- 
dlctlon  on  the  ground  that  the  cause  of  acthm 
arose  In  tills  state.  Section  423  of  the  Code 
of  Procedure  proTldes  as  follows:  **An  ac< 
tion  against  a  corp<»atlon  created  by  or  under 
the  laws  of  any  other  state,  goremment,  ce 
country  may  be  brought  in  the  drcuit  court 
<1)  by  any  resident  of  this  state,  for  any  cause 
of  action.  (2)  by  a  plaintiff  not  a  resident  of 
this  state,  when  the  cause  of  action  shall  hare 
arisen,  or  the  subject  of  the  action  shall  be 
situated,  within  this  state."  As  stated  above, 
by  the  pleadings  it  appeared  that  the  policy 
sued  on  waa  payable  at  Chester,  In  this 
state.  A  cause  of  action  on  a  contract  arises 
at  the  phice  of  performance;  for  there  the 
delict  or  wrong,  wUch  Is  the  refusal  to  per^ 
form,  takes  place.  Accordingly;  In  R<^;a:8  t. 
AssoclatlcHi,  17  S.  C  406,  this  court  dismissed 
an  action  against  a  foreign  corporatitm  be- 
cause the  policy  or  Indemnity  was  payable  in 
another  etat^  on  the  ground  that  the  cause 
of  action  arose  In  the  state  where  the  alleged 
contract  was  to  be  p^formed.  Said  the 
court,  "The  delict  whldi  created  the  cause  of 
action  was  In  refushig  to  pay  the  mortuary 
benefits  sccording  to  the  tables  of  the  associa- 
tkm,  an  which,  by  the  contract,  was  to  be 
dcme  In  the  office  In  BaltUnoro."  The  same 
principle  controlled  the  court  In  Gumow  v. 
Insurance  Co.,  87  S.  C  4U,  16  S.  E.  132,  but 
It  was  reached  in  a  different  way.  In  the 
case  first  mentioned,  it  expressly  appeared 
that  the  place  of  performance  was  Baltimore. 
In  the  second  caae  maitloned.  It  did  not  ap- 
pear directly  where  was  the  place  of  per^ 
formaace,  bnt  It  did  appear  where  the  con- 
tract waa  made,  namely.  In  South  Carolina; 
and  the  court  hdd  that,  In  the  absnice  of  any- 
thing Indicating  tbe  contrary,  the  place  of  the 
making  of  a  contract  Is  presumably  that  of 


Its  psifonnance.  So  that  the  final  test  as  to 
where  an  action  oo  a  oontnct  arises  is  to  as- 
certain the  i^aee  where  It  Is  to  be  perfonned. 
It  appearing,  therefore.  In  this  case,  as  a 
Terity,  that  Chestw,  S.  C  Is  the  place  where 
the  policy  sued  on  Is  payable,  the  question  of 
Jurisdiction  Is  ciHichi^dy  settled,  by  that 
fact  alone,  against  the  appellant  This  being 
Bo»  It  Is  wholly  Immatei^  where  the  plain- 
tiffs reside,  where  the  contract  was  made,  or 
where  the  subject  of  the  acthm  Is  situated. 
Exertion  1  Is  orermlei 

The  second  exception  Is:  (!Q  "Because  his 
bonor,  the  drcuit  Judge  erred  In  not  granting 
the  d^ndant  a  nonsuit;  It  having  appeared 
from  the  plaintiffs*  direct  testimony  that  no 
sworn  proof  of  the  death  of  Charles  W.  Car- 
penter was  made  to  the  defendant  company 
within  thirty  days  thereafter,  although  the 
necessity  for  such  proof  was,  by  their  testl' 
mony,  known  to  tbe  plalntiffB."  Tbe  forfel- 
tore  claimed  by  resaon  of  the  alleged  failure 
to  file  Bwom  proofs  of  death  is  purely  a  mat- 
ter ot  dcf«ise;  and,  even  though  the  fact  al- 
leged may  have  been  brout^t  out  during  the 
examination  of  i^lntiffs'  witness,  yet  a  non- 
suit would  be  lmpn^>er,  because  the  plalntini 
have  tbe  right  to  show  a  waiver  thereof,  if 
they  could.  See  Ssmple  V.  Insurance  Co.,  42 
8.  0. 14. 19  S.  H.  1020;  Copeland  T.  Assnrmice 
Co.,  43  &  C.  26,  20  S.  B.  754.  This  exception 
must  therefore  be  overruled. 

Tbe  third  exception,  relating  to  tb&  delivery^ 
of  tbe  policy,  was  abandoned.  . 

The  fourtii  excn>tlon  alleged:  **(4)  That 
his  honor  erred  In  charging  the  jury  that 
*Toluntar7  exposure  to  unnecessary  danger* 
meant  peril  actually  known  to  a  party,  or 
words  to  that  effect."  What  the  drcuit 
judge  really  charged  was  this,  in  respoose 
to  plaintiffs*  request  to  charge:  **  The  quos- 
tl<m  of  voluntary  exposure  to  imnecessary 
dangn  Is  a  question  of  fact,  tor  the  jury, 
under  Instmcttona  frun  tbe  court'  That. 
Is  true.-  In  connectton  with  that,  I  charge 
yon  that  v<rfuntary  exposure  to  unneces- 
sary danger  also  implies  knowledge  on  the 
part  ot  tbe  deceased  of  the  existence  of 
the  danger.  By  which  I  mean  that  when 
you  come  to  consider  the  natore  of  tbe  acci- 
dent—how  It  happened,  why  it  hai^>enedr- 
no  matter  what  the  testimony  may  be  as  to 
tbe  character  or  tbe  nature  of  tbe  mule  Jude. 
you  cannot  hdd  that  the  deceased  vdun- 
tarily  exposed  hlmsdf  to  unnecessary  danger 
unless  you  are  sadsfled  that  he  knew  the 
dangerous  kiddng  quaUtlea  of  the  mule  Jude. 
Unless  that  knowledge  Is  bsought  home  to 
him,  you  csnnot  hdd  that  he  was  voluntarily 
exposing  himself  to  unnecessary  danger 
The  danger  must  be  known  to  the  person  ex- 
posing him  sell  To  be  voluntary  exiMwure 
to  unnecessuy  danger,  there  must  be  some 
reasonable  cause  to  apprehoid  danger,  and 
not  a  mere  posslblU^  of  danger."  The  de- 
f^dant^B  counsd  requested  the  Judge  to 
charge  as  follows:  "If  yon  find  that  said 
Carpenter  came  to  his  death  as  alleged  In 
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tbe  complaint,  and  if  you  find  that  said  acci- 
dent resulted  from,  or  was  caused  by,  his 
Toluntary  exposure  to  unnecessary  danger, 
then  tbe  plaintiffs  cannot  recover  In  this  ac- 
tion," The  judge  so  charged.  Then  he  went 
on  to  explain,  and  concluded:  "If  the  de- 
ceased knew  that  Jude  was  a  dangerous  and 
ill-tempered  mule,  addicted  to  kicking,  and 
yet  be  stood  near  her  bind  feet,  and  slapped 
her  on  the  rump  or  hip,  In  a  way  calculated 
to  provoke  her  to  kick,  it  is  for  you  to  say 
then  whether  or  not  he  exposed  himself  vol- 
untarily to  unnecessary  danger.  But  tbe 
question  is  not  whether  Jude,  the  mule,  was 
a  kicking  mule,  but  the  question  is,  did 
Charles  Carpenter  know  It?"  This  charge 
must  be  considered  In  tbe  light  of  tbe  issue 
before  the  Jury,  which  his  honor  doubtless 
Iiad  in  mind.  Tbe  answer  of  tbe  defendant, 
in  its  second  affirmative  defense  above  stat- 
ed, alleged  that  Carpenter  met  bla  death  "by 
tbe  reckless  and  unnecessary  handling  of  a 
mule  In  tbe  nighttime,  known  to  blm  to  be  ill- 
tempered  and  dangerous."  Construed  In 
connection  with  the  issue  before  tbe .  Jury, 
we  cannot  say  that  the  charge  was  errone- 
ous. We  do  not  mean  to  say,  nor  did  the 
circuit  Judge  charge,  that  actual  knowledge 
of  the  danger  Is  always  essential  to  consti- 
tute a  voluntary  exposure  to  unnecessary 
danger.  Reckless,  wanton  conduct,  short  of 
actual  knowledge  of  danger,  might,  under 
certain  circumstances,  be  characterized  as  a 
voluntary  exposure  to  unnecessary  danger. 
If  the  unnecessary  danger  be  sucb  as  a  rea- 
sonably prudent  man  ought  to  have  known, 
and  be  voluntarily  goes  Into  It,  It  would 
be  a  voluntary  exposure  to  imnecessary  dan- 
ger. The  unnecessary  danger  must  be 
Imown  or  obvlons,  snch  as  prudent  men 
should  know.  It  would  be  very  bard  to 
prove  to  a  jury  what  a  dead  man  once  actu- 
ally knew,  I>ut  It  would  not  be  so  difficult  to 
prove  circumstances  from  which  a  jury 
might  Infer  that  he  knew,  or  ought  to  have 
known.  But  there  was  no  request  that  the 
circuit  judge  shotUd  make  bis  charge  more 
full  and  explicit  than  tbe  Issue  presented 
required.  Furthermore,  be  told  the  Jury 
that,  "to  be  voluntary  exposure  to  unneces- 
sary danger,  there  must  be  some  reasonable 
cause  to  apprehend  danger";  and  In  another 
part  of  his  charge,  In  response  to  a  request 
from  defendant's  counsel,  be  said  to  the 
Jury,  "If  you  find  that  Carpenter,  by  a 
failure  to  exercise  ordinary  care,  contributed 
to  said  accident,  then  plaintiffs  cannot  re- 
cover." This  was  modified  so  as  to  require 
that  the  contributory  negligence  must  be  the 
proximate  cause  of  the  accident  This  made 
tbe  Insured's  negligence,  provided  it  was  the 
proximate  cause  of  tbe  accident,  a  defense. 
Taking  tbe  charge  as  a  whole  on  this  point, 
plaintiff  has  nothing  to  complain  ot;  and  we 
cannot  say  it  was  erroneous,  under  tbe  cir- 
cumstances. 

The  fifth  exception  Is:  "(5)  Because  his 
bonor  erred  In  cbari^lng  tbe  jury  that  de- 


fendant was  estopped  to  deny  a  wrongful 
classiflcation  of  Charles  W.  Cari>enter  made 
by  his  agents."  Tbe  charge  of  bis  honor  on 
this  point  was  as  follows:  "An  Insurance 
company  cannot  deny  liability  on  a  policy  oo 
tbe  ground  of  misrepresentation  and  mis- 
statements In  tbe  application.  If  the  evidence 
shows  that  the  application  was  filled  out  by 
the  agents  of  tbe  company,  and  that  they 
knew  all  the  facts  In  tbe  case;  that  the  an- 
swers to  tbe  questions  In  the  application 
were  suggested  by  the  agents  themselves.'* 
To  this  request  of  plaintiffs*  counsel,  hlf 
honor  said:  "I  charge  yon  that  Is  law,  for  a 
very  good  reason,  which  I  may  brlefiy  state: 
That  tbe  principal  Is  bound  by  tbe  acts  of 
his  agent,  when  that  agent  Is  acting  within 
the  scope  of  bis  agency,  and  if  it  Is  within 
tbe  scope  of  an  agency  of  an  insurance  com- 
pany to  fill  up  applications,  suggest  ques- 
tions and  answers,  and  if  he  knows  tbe  facts 
with  regard  to  the  Individual  applying  for 
tbe  Insiu^nce,  then  the  insurance  company 
Is  bound  by  bis  acts  when  he  does  that,  and 
is  estopped  from  denying  that  what  the 
agent  did  was  tbeir  woi^  because  what  the 
agent  does  Is  tbe  act  of  the  principal  within 
tbe  scope  of  his  agency."  He  further  char- 
gedi  In  response  to  plaintiffs'  request:  "An 
Insurance  company  cannot  plead  wrong 
classification,  if  the  evidence  shows  that 
their  agents  had  a  full  knowledge  of  tbe 
facts,  and  that  they  made  the  classlficatl(HL 
I  charge  you  that,  for  tbe  same  reason.  If 
tbe  evidence  shows  you  that  Hamilton,  <Hie 
of  the  firm  of  Carpenter  &  Hamilton,  agaits 
of  tbe  company,  if  they  were  such  agents; 
if  the  evidence  shows  that  he  bad  a  foil 
knowledge  of  tbe  facts  with  regard  to  tbe 
occupation,  the  nature  of  the  occupaticm,  of 
the  deceased,  Cbanea  Carpenter,  and  made 
the  classification  accordingly,— then  I  charge 
you  that  tbe  insurance  company  is  bound  by 
tbe  act  of  its  agent,  and  cannot  question  the 
classification.  If  that  Is  the  evidence,  It  Is 
for  you  to  say  whether  that  Is  proof  of  any- 
thing or  not."  We  find  no  error  In  the 
charge  on  this  point 

Tbe  sixth  exception  is:  *'(6)  Because  his 
honor  erred  In  charging  tbe  Jury  in  respect 
to  matters  of  fact,  whereby  be  indicated  to 
tbe  Jury  his  opinion  that  the  plaintiffs  were 
entitled  to  a  verdict"  This  exception  is  too 
general,  and  cannot  be  considered.  In  tbe 
case  of  State  v.  Milling,  36  S.  G.  26,  14  S. 
E.  284,  an  exception.  "For  that  his  honor 
erred  In  charging  the  jury  upon  matters  of 
fact  by  indicating  plainly  the  opinion  of  tbe 
court  that  the  prisoner  shotild  be  convicted 
so  as  to  bias  tbeir  judgment  and  Influence 
and  control  the  verdict  of  the  Jury  against 
the  prisoner,"  was  not  noticed,  because  too 
general.  This  rule  should  be  observed.  It  Is 
convenient  and  Important  that  opponlnj- 
counsel  may  know  tbe  partlcnlar  points  of 
controversy,  so  as  to  prepare  for  them,  and 
that  the  time  and  attention  of  the  court  may 
be  aisled  to  the  aolatlon  of  speciflc  qum- 
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tions,  and  so  tbe  orderly  and  ayBtematlc 
administration  of  tbe  law  will  be  promoted 
hy  the  observance  of  tbia  rule.  It  la  tbe 
judgment  of  tbla  court  that  the  Judgment  <tf 
the  circuit  court  be  affirmed. 


(«  a.  c.  SNO 
FARMBRS'  MUT.  FIBB  INS.  ABS'N  OF 
FLORBNCB  COUNTY  T.  BUBCH. 
(Soprema  Gowt  of  Sontii  Carolina.    April  16, 

VnruAL  FiRi  Issiikanob  Compakt— ExraHBis— 
Lib':!  ov  Pbopbrtt  or  Mbhbsh. 
A  matual  fire  insnrance  compaar  acquired 
no  Hen  on  the  property  of  a  membor  for  his  pro 
cata  Bhare  of  lossea  and  ezpenaea,  under  its  char- 
ter and  the  contract  of  insurance  with  such  mem- 
ber, where  the  act  Incorporating  the  companr 
was  not  approved  till  after  the  contract  of  insnr- 
ance was  made, 

Atq;>eal  from  common  pleas  circuit  court  of 
Blorence  couu^;  O.  W.  Buchanan,  Judge. 

Action  the  Farmers'  Mutual  Fire  Insure 
ance  Association  of  Florence  coun^  against 
Thomas  8.  Burcfa.  From  a,  Judgment  for 
plaintiff,  defendant  appeals.  Berersed. 

W.  A.  &  H.  A.  Brunsoo,  for  appellant 
Thompson  &  Kerahaw,  for  respondent 

JONES,  J.  This  Is  an  action,  commenced 
January  1.  1896,  by  tbe  plaintiff  corporation, 
to  enforce  an  alleged  lien  for  $3.S0  against 
the  real  and  personal  property  of  tbe  defend- 
ant to  pay  bis  pro  rata  portion  of  the  losses 
and  expenses  of  the  plaintiff  corporation. 
The  rights  of  the  parties  are  based  upon  tbe 
act  iiicorporatlng  tbe  plaintiff  and  a  contract 
of  Insurance  between  them,  under  which  the 
plaintiff  claims  the  Hen  aforesaid.  Tbe  de- 
fendant white  admitting  the  facta  stated  in 
the  complaint  resisted  upon  the  ground  that 
he  was  the  bead  of  a  family  residing  In  the 
state,  that  the  property  described  in  tbe  com- 
plaint was  all  be  owned,  and  was  worth  less 
than  tbe  homestead  exemption  allowed  tmder 
the  law.  and  was  exempt  from  sale  as 
against  the  claim  of  plaintiff.  By  written 
consent  of  the  parties,  tbe  case  was  beard 
by  his  honor.  Judge  Buchanan,  at  chambers, 
on  the  facts  stated  In  the  complaint  and  an- 
swer,  and  be  made  decree  adjudging  that 
plaintiff  had  the  lien  claimed,  and  ordered  a 
sale  of  tbe  defendant's  property,  or  so  much 
thereof  as  may  be  necessary,  to  satisfy  said 
claim  and  costs.  The  defendant  appeals,  al- 
leging several  exceptions,  making  substan- 
tially the  question  that  plaintiff  has  no  lien 
on  bis  property  superior  to  bis  right  of  home- 
^ead  therein,  and  that  It  was  error  to  order 
the  same  sold.  It  appears,  from  tbe  record, 
that  defendant  became  a  member  of  tbe 
plaintiff  corporation,  and  made  with  It  the 
contract  of  Insurance  relied  on  by  plaintiff, 
on  the  1st  day  of  January.  1894;  whereas, 
the  act  Incorporating  the  plaintiff  corporation 
was  approved  December  18,  1894,  This  be- 
ing so,  it  Is  manifest  that  the  decree  below 
Daunt  be  reversed.  It  Is  the  Judgment  of  this 


court  that  tbe  Judgment  of  the  circuit  court 
be  reversed,  wttb  leave  to  plaintiff  to  apply 
to  tbe  circuit  court  for  leave  to  amend  Its 
complaint  as  it  may  be  advised. 


(99  Ok.  76) 
OHABPIOT  T.  FINDIiAT. 
(Supreme  Court  of  Oeorgla.    March  30,  1896.) 
Appeal— B.CVIIW—AGS.NCT. 
Tbe  case  depending  entirely  upon  dispot- 
ed  iaauefl  of  fact  arising  upon  decidedly  conflict- 
ing eviilence,  the  charge*  requested  being  inap- 
propriate and  not  adjusted  to  the  evidt-nce,  and 
the  charges  complained  of  being  in  the  main  cor- 
rect and  pertinent  there  was  no  error  in  deny- 
ing a  new  trial. 
(SyilaboB  by  the  Court) 

Error  from  dtj  court  of  Macon;  John  P. 
Boss,  Judgeu 

Action  by  0.  D.  Findlay  against  8.  A.  Char- 
plot  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Findlay  sued  Charplot  upon  an  account  for 
fl08.14.  Defendant  pleaded,  denying  the  al- 
legations of  tbe  petition,  and,  further:  He 
was  employed  by  W.  N.  Camp  as  manager  of 
the  Albion  Mining  &  Manufacturing  Com- 
pany, to  furnish  detailed  drawings,  and  su- 
pervise tbe  work  of  building  and  construct- 
ing a  certain  excavator  and  conveyor  for 
phosphate  rock.  Camp  purchased  from  plain- 
tiff tbe  articles  mentioned  In  the  account  and 
called  upon  plaintiff  with  this  defendant,  and 
fully  explained  defendant's  relation  to  the 
work,  and  made  tbe  purchases,  aad  plaintiff 
well  knew  that  defemlant's  only  relation  to 
said  purchase  was  to  select  tbe  articles  needed 
by  Camp  which  were  to  be  furnished  to  Camp 
on  his  own  credit  and  responsibility  by  plain- 
tiff. There  was  a  verdict  for  plaintiff  for  tbe 
amotmt  sued  for,  and,  defendant's  motion  for 
new  trial  being  overruled,  be  excepted. 

The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  vri- 
dence,  etc 

Also,  because  tbe  court  erred  in  refusing  to 
charge  the  following  written  requests  of  de- 
fendant: "An  agent's  acts,  within  tbe  gen- 
eral scope  of  his  duties,  bind  his  principal. 
Tbe  agrat's  authority  will  be  construed  to  In- 
clude all  necessary  and  usual  means  of  ef- 
fectually executing  It  Private  instructions 
or  limitations  not  known  to  persons  dealing 
with  a  general  agent  cannot  affect  them." 
"A  bookkeeper,  intrusted  by  bis  employer 
with  authority  to  extend  credit  to  persons 
that  he  Is  acquainted  with,  and  desiring  cred- 
it in  a  general  business,  is  a  general  agent  In 
tbe  matter  of  extending  credit  In  said  busi- 
ness; and  private  Instructions  or  limitations 
not  Icrown  to  persons  dealing  with  such  ag^t 
cannot  affect  them."  "If  you  believe,  from 
the  evidence,  that  defendant  originally  ap- 
proached plaintiff  in  company  with  one 
Gamp,  spoke  to  plaintiff  about  purchasing 
certain  goods,  and  proposed  to  afterwards 
call  and  get  plaintUTs  prices,  and  nothing 
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was  said  at  the  time  about  a  sale  to  defend- 
ant or  on  defendant's  credit,  and  afterwards 
Gamp  did  not  come  back,  and  defendant,  unr 
der  tbe  Impression  that  plaintiff  was  satisfied 
to  sell  tbe  goods  to  Camp,  went  back  and 
fumlsbed  plaintiff's  servants  tbe  plans  for 
the  constractloii  of  tmch  goods,  and  the  goods 
were  snbseqacntly  furnished  by  plaintiff,  as 
ordered  by  defendant  acting  for  Camp,  and 
withoat  any  und«-taking  on  defendant's  part 
to  pay  for  said  goods,  plaintiff  cannot  recover 
In  tbls  case."  "Under  tbe  pleadings  In  this 
case,  tbe  burden  Is  upon  the  plaintiff  to  show 
either  that  the  goods  were  stdd  and  delivered 
to  defendant  on  bis  own  account,  and  that  the 
credit  was  extended  originally  to  defmdant, 
and  so  understood  by  lilm,  or  else  that  tbe 
goods  were  sold  under  a  contract,  express  or 
Implied,  between  plaintiff  and  defendant,  and 
that  the  minds  of  both  parties  met  or  came  to- 
gether as  to  the  terms  of  the  contract  and  the 
person  to  be  bound  tbPreby."  "In  order  for 
plaintiff  to  recover  on  contract,  a  valid  sub- 
sisting contract  moat  be  found  to  exist;  and 
In  order  that  such  contract  may  exist,  so  as 
to  bind  defendant  to  pay  for  said  articles.  It 
Is  essential  that  the  minds  of  both  parties 
should  agree  or  come  together.  Mutual  as- 
sent is  necessary  to  a  binding  contract." 

Error  In  charging:  '*There  Is  no  contention 
here  but  that  the  plaintiff  furnished  tbe  goods 
and  work  he  Is  suing  for  upon  the  order  of 
defendant,  but  defendant  says  that  his  order 
was  given  on  behalf  of  somebody  else,  that 
be  didn't  buy  the  gords  or  have  the  work 
done  tor  himself,  and  that  Mi*.  Flndlay  knew 
that  to  be  the  case,  and  that  he  ia  not  iMtind 
for  the  bill  on  that  contract" 

Error  in  charging:  "Any  testimony  touch- 
ing any  subsequent  promise  to  pay  is  only 
testimony  tending  to  establish  an  admission 
on  tbe  part  of  Cbarplot  that  be  bad  already 
contracted  the  debt  and  Intended  to  pay  It" 
Alleged  to  be  error  as  giving  an  Improper  ef- 
fect to  the  alleged  subsequent  promise  to  pay 
tbe  debt  of  defendant;  such  subsequent  prom- 
ise, if  any  existed,  being  void  under  tbe  stat- 
ute of  frauds,  and  not  valid  as  an  admlsslcm, 
or  for  any  other  purpose. 

ErrOT  In  charging:  "Now,  as  I  said.  It  la 
conceded  by  both  parties  that  someljody  con- 
tracted this  debt  through  the  order  of  Char- 
plot" 

Error  In  charging:  "Of  course,  Mr.  Cliar- 
plot  may  have  been  acting  for  some  one  else, 
and  Flndlay  may  have  known  that  be  was; 
but  it  was  nevertheless  legal  for  Cbarplot  to 
contract  the  debt  In  thl!>  particular  Instance, 
and  for  Mr.  Cbarplot  to  be  personally  bound 
to  Mr.  Flndlay  for  tbe  work."  Alleged  to  be 
error  in  law;  further,  that  It  was  Inapplica- 
ble to  the  facts  and  to  the  evldeoce. 

Error  in  charging:  "If  Mr.  Flndlay  knew 
that  Mr.  Cbarplot  was  the  agent  and  was 
acting  solely  as  tbe  agent  of  these  Florida 
people,  in  making  this  order  for  this  work, 
and  with  such  knowledge  Mr.  Flndlay  went 
ahead  and  did  the  work  or  furnished  the 


material,  he  cannot  hold  Cbarplot  person- 
ally liable.  He  will  have  to  look  to  Cbar- 
plot's  principals  for  pay,  xmless  Mr.  Cbarplot 
and  Mr.  Findlay  had  specially  agreed  and 
stipulated  that  be  (Cbarplot)  was  to  be  pei^ 
Bonally  liable."  Error  is  allied  in  the  ad- 
dition of  the  clause:  "Unles/s  Mr.  Cbarplot 
and  Mr.  Flndlay  bad  specially  agreed  and 
stipulated  that  be  (Cbarplot)  was  to  be  per- 
sonally liable."  Defendant  contends  that 
this  qnaliflcatlon  of  the  charge  was  errone- 
ous in  law,  and  was  Inapplicable  to  tbe 
case  as  made  by  the  pleadings,  and  waa  not 
Justified  by  tbe  evidence;  there  being  no 
contention  In  the  case,  as  defendant  con- 
tends, that  Cbarplot  specially  agreed  and 
stipulated  that  be  (Cbarplot)  was  to  be  per- 
sonally liable  for  the  work  done  and  ma- 
terial furnished  to  Charplot's  principal  De- 
fendant further  oontends  that  this  [wrtlom 
of  the  chaise  1b  cootiary  to  the  statate  of 
frauds. 

Error  In  charging:  *'Mr.  Findlay  Is  not 
bound  by  any  agreement  between  Mr.  Char- 
plot  and  Mr.  Ciamp,  unless  he  knew  about 
such  agreement;  and  he  is  not  bound  by  any 
agency  that  existed  between  tbe  defendant 
and  the  Albion  Mining  &  Manufacturing 
Company,  unless  he  knew  about  that"  Al- 
leged to  be  error,  and  not  warranted  by  the 
evidence  or  the  contentions  of  tbe  parties. 
Defendant  contends  that  tbe  evidence  show- 
ed that  the  credit  was  extended  by  plaintiff 
to  Camp  direct  and  that  defendant  was 
nothing  more  than  a  draftsman  or  mechan- 
ical engineer,  who  submitted  plans  without 
assuming  to  act  as  agent 

Brror  in  charging:  "If  the  account  which 
was  rendered  was  rendered  by  a  cleA  who 
bad  no  authority  to  render  such  account  In 
the  manner  In  which  It  was  rendered,  as  a 
matter  of  course  it  would  not  be  a  binding 
admission  on  tbe  part  of  Mr.  Flndlay,  be- 
cause tbe  agent  cannot  bind  his  principal 
outside  tbe  scope  of  his  authority  and  the 
bounds  of  the  work  be  was  commissioned  to 
do."  Alleged  to  be  error  because  argumen- 
tative, and  Indicating  fo  the  Jury  an  opinion 
on  tbe  facts,  and  further,  because  It  is  not 
Justified  by  the  evidence  In  tbe  case;  de- 
fendant contending  that  the  evidence  show- 
ed that  said  account  was  rendered  by  plain- 
tiff's bookkeeper  from  plaintiff's  books,  in 
due  course  of  bis  business  as  such  book- 
keeper, and  that  there  was  no  evidence, 
either  by  tbe  putting  In  of  tbe  original  books 
themselves,  or  any  other  testimony,  to  show 
that  said  account  was  not  correctly  copied 
by  said  bookkeeper  from  said  books. 

Error  In  charging:  '*If  Mr.  Cbarplot  did 
not  disclose  to  Mr.  Flndlay  who  bis  prin- 
cipals were,  or  that  he  was  acting  for  a 
principal,  and  Mr.  Findlay  did  not  know 
who  his  principals  were,  and  extended  the 
credit  to  Mr.  Cbarplot  not  knowing  that 
be  was  acting  for  a  principal,  then  Cbar- 
plot would  be  bound  to  Mr.  Flndlay  for  the 
debt  contracted."   Alleged  to  be  error,  and 


Digitized  by  Google 


aARLAND*S  ADM*B  v.  OAKLAND'S  ADM*B. 


605 


entlTcdr  tearing  ont  of  viev  defanaantfa  con- 
tention tbat  the  goods  vere  sold  to  Canv 
In  jfeaoa,  and  that  defoidant  was  nothing 
more  than  a  diaftsnuui  or  mechanical  en- 
gineer, who  furnished  the  designs. 

Error  In  charging:  "The  qoestton  Is,  first, 
was  Ur.  Gharplot,  In  fact,  the  agent  of  other 
persons  for  wbmn  this  work  was  ordered? 
If  be  was  not,  of  course,  be  Is  llalil&"  The 
error  alleged  Is  that  the  conrt  charged  thal^ 
If  Oharplot  was  not  the  agent  other  pw* 
sons  for  whom  this  ;vrork  was  draot  he  was 
liable.  Defendant  ctmtends  that,  under  the 
eTidenee,  Charplot  was  not  UaUe^  Inde- 
pendent of  aaj  qnestton  of  agency;  de- 
fendant contending  that  the  goods  were  or- 
dered by  one  Camp,  direct  and  In  person. 

Error  In  charging:  "If  be  was  the  agent 
of  these  other  pe<vle,  then  he  would  not  be 
personally  llaUe  to  Mr.  FLndlay  If  Mr.  Flnd- 
lay  knew  he  was  such  agent,  and  was  act- 
ing for  such  person,  nnless  he  exprrasly 
stipulated  with  Mir.  Findlay  that  he  (Char- 
plot)  was  to  be  pers(»taUy  UalAe,  and  that 
the  credit  was  to  be  extended  to  him."  De- 
fendant spedfiea  as  error.  In  this  portion  of 
the  cha^e,  the  addition  of  the  Qualification, 
"unless  be  expressly  stipulated  with  Mr. 
rindlay  that  be  (Cbarpio^  was  to  be  person- 
ally liable,  and  tiiat  the  credit  was  to  be  ex- 
tended to  him."  Defendant  contends  that 
this  portion  of  the  charge  was  error  In  law, 
and  was  in  conflict  with  the  statute  of 
franda,  and  was  inappUcaUe  to  any  eri- 
dence  or  pleading  In  the  case. 

Steed  &  Wlmbeily  and  John  R.  Go<q;>er, 
for  plaintiff  in  error.  Grace  ft  Jones  and 
Smith  &  Jones,  for  defendant  In  error. 

PBB  CUBIAM.  Judgment  affirmed. 


OABIiAmyS  ADM'R  et  al.  T.  GABLAND'S 

ADM'B  et  aL  (two  eases). 
(Siqireme  Oonrt  of  Appeals  of  Tliglnia.  ApiU 
2.  18860 

AmmrisnATOBB  —  riAiiis  Baeebd  bt  Lachbs  — 

ATTOBIIBT8'  FSBB— PATMBirr  BT  BORBTT 

o»  Boyo — Intbrkst, 

1.  Where,  in  a  saH  for  the  settlenimt  of  an 
estate,  it  appears  that  the  orisrinal  plaintiff,  the 
administrator  against  whom  the  suit  was 
brotighL  and  the  chief  cestui  qne  trust  are  all 
dead;  that  the  claims  as  to  the  first  year's  trans- 
actions arose  80  years  ago;  that  another  claim 
invOlTes  the  settlement  of  accounts,  running 
throofh  ff  years,  between  parties  who  hsTe  since 
died;  that  another  involTes  transactions  cover- 
ing a  period  of  9  years,  commencing  more  than 
SO  years  ago,  and  that  no  books,  accoants,  or 
■vouchers  can  he  produced  to  substantiate  them, 
—the  daima  will  oe  rejected*  as  barred  hj  lim- 
itations and  laches. 

2.  Coon  Be!  -  fees  and  expenses  laeorred  In 
taking  deposidons  in  support  of  a  claim  are  not 
proper  charges  against  decedent's  estate. 

3.  Where  a  snrety  on  an  administrator's 
bond  pays  costs  decreed  against  her  principal, 
ench  payment  becomes  a  deot  due  ber  fnHU  the 
administrator,  and  bears  interest  as  any  other 
debt  against  him. 


4.  The  widow's  rights,  if  any,  in  the  assets 
of  a  testator's  estate,  must  be  determioed  before 
the  nsaets  are  decreed  to  the  residuary  legatees. 

Appeals  fnm  drenlt  court  of  dty  of  I^rncb- 
burg. 

Suit  by  the  admlnlstntor  of  Samuel  Qax- 
land,  deceased,  and  others,  against  the  ad- 
ministrator of  Burr  Garland,  deceased,  and 
othna,  and  a  suit  by  the  administrator  of 
Samnri  Garland.  Sr..  deceased,  against  Mary 
I^  Oariand  and  others.  From  separate  de- 
crees In  the  two  cases,  Tarions  defendants 
appeal.   Both  rerecsed. 

Edward  8.  Brown  and  Wm.  J.  Bobertstm, 
for  appeUants.  J.  Singleton  Diggs  and  Duke 
A  Duke,  for  appellees. 

OAIlDWEIiL,  J.  This  case  is  a  seooel  to 
the  case  of  Oailand's  Adm'r  t.  Garland's 
Adm'r,  twice  appealed  to  this  court  84  Va. 
ISl,  4  S.  a  3S4;  87  Ta.  758,  U  B..  B.  47& 
The  facts  oat  ct  which  the  litigation  arose 
are  so  fully  set  out  In  the  opinions  of  this 
ooturt  on  the  former  appeal*,  that  it  will  be 
needless  to  rciNsat  many  of  tbem  here. 

On  the  first  an>eal  It  was  decided  tbat,  as 
to  the  amount  of  the  Indebtedness  of  Biut 
Gaiiand  to  Samuel  Garland,  Sr.'e,  estate  the 
Mississippi  decree  was  final  and  conclnslve; 
but  that  decision  was  witbont  predudloe  to 
any  right  of  actiw  which  Paulina  B.  Mor- 
riSB  might  have  In  this  or  In  an  independent 
suit,  and  the  cause  was  remanded  to  the  cir- 
cuit court  of  Lynchburg  with  leave  to  the 
appellant  to  amend  his  bill,  and  make  all 
parties  deemed  requisite  parties  to  the  .cause. 
In  February,  1888,  the  plaintiff  amended  his 
bill,  making  M.  J.  Day,  sergeant  of  Lynch- 
burg, and,  as  such,  administrator  d.  b.  n.  c. 
t  a.  of  Burr  Garland  in  Virginia,  to  whom 
the  estate  bad  been  committed  on  the  death 
ot  Chailes  Y.  Moniss,  the  execator,  and 
Paulina  B.  Morrlss  and  ber  children,  and  the 
representatives  ot  those  who  had  died,  par- 
ties defendant  Mrs.  Mary  L.  Garland,  wid-  ' 
ow  of  Samuel  Garland,  Sr.,  who  had  been 
sued  with  Charles  Y.  Morrlss,  as  surety  on 
his  bond  as  executor  of  Burr  Garland,  and 
Mra  Morrlss  and  her  children  all  answered 
the  original  and  amended  bill,  averring  and 
insisting,  for  Mrs.  Garland,  that  she  was 
entitied  to  one-half  of  the  profits  realized 
from  the  real  estate  of  the  testator  in  Mis- 
sissippi, known  as  "Barrens,"  and  the  per- 
sonal pn^rty  thereon,  from  the  death  of 
the  testator  In  1861  to  the  assignment  to  Mrs. 
Garland  of  her  one-half  of  the  estate  of  the 
testator,  Samuel  Garland,  Sr.,  in  1864,  and  to 
the  proceeds  from  the  sales  of  certain  cot- 
ton, com,  and  other  personal  property  that 
had  been  allotted  to  her  In  the  division,  and 
Bold  by  Burr  Garland,  administrator  eta. 
of  Samuel  Garland,  Sr.,  in  Mississippi;  and 
claiming  for  Mrs.  Morrlss  and  her  children 
the  surplus  profits  from  the  Tudor  Hall  es- 
tate In  Hinds  county.  Miss.,  selected  by  Bnrr 
Oariand  under  the  ninth  clause  of  the  tea- 
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tator's  win.  It  being  aTerred  that  these  prof- 
Its  and  the  proceeds  from  the  sale  of  the  cot- 
ton, etc.,  had  been  carried,  without  discrim- 
ination, into  Burr  Garland's  adminlatratlon 
accounts,  and  formed  a  part  of  the  balance 
of  $64,130.88  found  against  him  In  the  final 
settlement,  and  that  Burr  Oarland  had  ren- 
dered to  these  claimants  no  account  of  such 
profits,  or  of  the  sales  made  by  him,  and 
that  his  estate  was  therefore  stlU  Indebted 
to  them  for  these  profits  and  the  proceeds 
from  the  sale  of  Mrs.  Garland's  property,  al- 
leged to  have  been  made  by  him,  and  that 
there  was  no  outstanding  indebtedness  of 
the  estate  of  Samuel  Garland,  Sr.,— and  they 
prayed  that  an  account  be  talcen  of  the 
profits,  and  of  the  proceeds  from  the  sale 
of  the  cotton,  etc.,  that  had  been  carried  into 
the  administration  accounts  of  Burr  Oar- 
land; that  an  account  of  the  indebtedness 
of  Burr  Garland's  estate,  and  of  the  priori- 
ties thereof,  l>e  taken  and  reported,  aa  well 
as  an  account  of  any  outstanding  debts  of 
the  estate  of  Samuel  Garland,  Sr.;  and  that 
what  these  respondents  are  entitled  to  should 
be  decreed  directly  to  them,  and  not  to  the 
administrator  of  Samuel  Garland.  Sr.  M.  J. 
Day,  late  sergeant  of  Lynchburg,  to  whom 
the  trusteeship  at  Paulina  B.  Morriss  and 
her  children  had  also  been  committed,  an- 
swered the  bill,  as  administrator  of  Burr 
Garland,  and  as  trustee  for  Mrs.  Morrlsa  and 
children,  r^lng  and  Insisting  on  the  aver- 
ments and  defenses  In  the  answers  at  Mrs. 
Garland  and  of  Mrs.  Morriss  and  her  chil- 
dren, and  on  former  exceptions  which  had 
been  taken  to  the  commissioner's  report  and 
praying  also  for  an  account  of  the  indebted- 
ness of  Burr  Garland,  and  the  priorities 
thereof,  especially  the  Indebtedness  to  Mrs. 
Morriss  and  her  children  and  to  Mrs.  Mary 
L.  Garland,  and  that  the  court  would  deter- 
mine the  rights  of  all  parties  in  and  to  the 
estate  of  Burr  Garland.  These  respondents 
also  prayed  that  the  cause  Instituted  by  Sam- 
uel Garland,  Sr.'s,  executor  against  Mary  L. 
Garland  and  others  in  May,  1802,  and  this 
canset  Instituted  by  John  F.  Slaughter,  ad- 
minlstmtor  d.  b.  n.  c.  t  a.  <tf  Samuel  Gar- 
land, Sr.,  against  Burr  Garland's  adminis- 
trator, eta,  in  September,  1880,  be  beard 
together,  and  that  the  estates  of  Samuel  Gar* 
land.  Sr.,  and  of  Burr  Gariand,  both  de- 
ceased,  be  administered  under  the  contrc^ 
and  supervision  of  the  court 

On  these  pleadings,  the  ninth  clause  of  the 
will  of  Samuel  Garland,  Sr.,  was  to  be  con- 
strued, and  It  was  agreed  between  the  parties, 
before  proceeding  to  take  accotmts,  to  submit 
to  the  court  the  construction  of  the  ninth 
clause;  John  P.  Slaughter,  administrator,  con- 
tending that  under  this  ninth  clause.  Burr 
Garland  toolE  a  life  estate  In  the  corpus  of 
the  legacy,  and  that  he  was  entitled  absolutely 
to  the  profits,  and  that  the  profits  should  be 
mbjected  to  the  paytneut  In  part  of  the  de- 
cree for  964.130.88  against  Burr  Garland,  tm- 
dered  In  the  MlBBisslppl  court   i:^e  lower 


court  decided  that  Burr  Garland  took  the 
profits  absolutely,  and  tliat  the  prc^ts  were 
liable  to  all  blB  debts  alike,  whether  contract- 
ed for  his  support  or  not  and  that  the  corpus 
of  this  legacy  passed  in  remainder  to  Mrs. 
Morriss  and  her  children.  It  was  from  the 
decree  of  the  lower  court  deciding  this  ques- 
tion that  the  second  named  cause  came  again 
to  this  court  on  appeaL  87  Va.  758,  13  S. 
B.  478.  On  this  appeal  this  court  reversed 
the  lower  court  and  held  that,  under  the 
ninth  clause  of  Samuel  Garland,  Sr.'s,  will. 
Burr  Garland  took  no  absolute  estate,  but 
only  a  qualified  right  to  a  support  from  the 
profits,  subject  to  no  liabilities  except  for  sup- 
plies for  support  and  that  the  unexpended 
profits  at  his  death  [lassed  to  the  remainder- 
men.  Id.  Referring  to  the  former  decision 
(84  Va.  181,  4  S.  B.  334),  and  to  the  decree  of 
the  Mississippi  court  that  the  executor  of 
Burr  Garland  In  Mississippi  should  transmit 
to  Virginia  $04,130.88,  this  court  further  said 
"that  the  decree  of  that  court  did  not  under- 
take to  distribute  It  nor  to  determine  who 
are  entitled  to  receive  It  imder  Samuel  Gar- 
land's wiU,  bat  decreed  It  to  be  paid  over  to 
the  Virginia  domiciliary  executor,  to  be  by 
him  distributed  to  those  entitled,  according  to 
the  declared  intention  of  the  testator."  The 
decision  of  the  lower  court  was  reversed,  and 
the  cause  remanded  for  further  proceedings; 
and  the  circuit  court  by  its  decree  at  the 
May  term,  1893,  referred  the  cause  to  Com- 
missioner Charles  U.  Sackett— Commission- 
er Bocock  having  died,— to  execute  the  orders 
of  account  theretofore  entered  hi  the  cause, 
among  which  accounts  to  be  stated  was  an 
account  of  all  debte  of  the  estate  of  Burr 
Garland,  deceased,  and  their  priorities,  if  any. 
The  claims  of  Mrs.  Garland  and  Mrs.  Mor- 
riss and  her  children  were  asserted  before 
Commissioner  Sackett  only  on  l>ehalf  of  Mrs. 
Morriss  and  children,  as  Mrs.  Garland  had 
assigned  to  them  her  claim,  "to  be  treated  as 
if  for  profits,  as  specified  In  the  ninth  clause 
of  the  will  of  the  testator,  Samuel  Garland, 
Sr." 

These  claimants  contended  that  as  the 
whole  of  the  profits  arising  from  the  Missis- 
sippi estate,  from  the  death  of  the  testator  in 
1801  to  the  assignment  to  Mrs.  Garland  of 
her  portion  of  the  estate  in  1804,  and  the 
proceeds  from  the  sale  of  cotton  and  other 
personal  property  allotted  to  her  in  the  divi- 
sion, as  well  as  the  surplus  profits  from  the 
Tudor  Hall  plantation  after  1804,  had  gtme 
into  the  hands  of  Burr  Garland,  and  had  been 
taken  into  account  in  the  proceedings  in  the 
MLssissippi  court  wherein  the  amount  de- 
creed against  Purr  Garland,  in  favor  of  Sam- 
u^  Oarland,  Sr.'s,  estate,  for  $64,130.88,  was 
ascertained  and  Axed,  the  claimants  should 
be  considered  as  entitled  to  have  the  amount 
due  them  on  account  of  said  profits,  and  the 
sale  of  property  belonging  to  Mrs,  Oaz^and 
out  of  the  assets  of  Burr  Garland  in  the  hands 
of  his  administrator  In  Yli^inla,  before  these 
asseta  could  be  applied  to  the  dischaige  of 
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the  liability  at  Burr  Garland's  estate  to  tbe 
estate  of  bamuel  Garland,  Sr.,  under  the 
Mississippi  decree,  or  that  they  should  at  least 
be  consideired  as  entitled  to  a  ratable  share 
of  snchasseta.  Among  the  demonstratlTe  1^- 
acies  bequeathed  bj  Samuel  Garland.  Sr., 
there  appears,  in  the  fifteenth  clause  of  his 
will,  the  following:  "I  give  to  each  of  my 
brother  Nicholas  A.  Qarlan^'s  children,  of  Il- 
linois, one  thousand  dollars  of  my  East  Ten- 
nesee  &  Virginia  Railroad  bonds,  or  others 
of  equal  value.**  It  appears  that  there  were 
ten  of  the  Nicholas  Garland  children,  and  that 
John  P.  Slaughter,  while  administrator  eta. 
of  Samnel  Garland,  Sr.,  acquired  from  two  of 
these  children  title  to  their  legacies;  and  that 
Burr  Garland,  while  administrator  c.  t.  a.  of 
Samuel  Garland,  Sr..  m  Mississippi,  in  1869, 
acquired  title  from  the  remaining  eight  chll- 
dr^  to  their  re8i>ectlTe  legacies,  tolUng  from 
them  an  assignment  in  writing,  together  with 
authority  to  John  F.  Slaughter,  administrator 
c  t  a.  of  Samuel  Garland,  Sr.,  in  the  state 
of  Virginia,  to  pay  the  whole  of  each  l^cy 
to  Burr  Garland,  etc.  Therefore,  It  was  fur- 
ther contended,  by  Mrs.  Mdrrlss  and  her  chil- 
dren. In  their  own  right  and  as  assignees  of 
Mrs.  Garland,  the  widow,  that  the  claim  to 
these  legacies  C(»istltutes  assets  In  the  bands 
of  Burr  Garland'?  administrator  In  Virginia, 
and  that  the  l^acles  shotUd  be  collected  by 
him  from  the  estate  of  Samuel  Garland,  Sr., 
and  applied,  along  with  other  assets  in  his 
hands,  to  the  payment  of  tbe  claim  asserted 
by  Mrs.  Morrias  and  her  ctaildroi  against 
Burr  Garland's  estate. 

The  Issue  l>etween  Mrs.  Morriss  and  her 
children,  and  the  administrator  of  Burr  Gar- 
land, deceased,  to  be  determined  by  G<nnmls- 
sloner  Sackett,  and  reiiorted  to  the  circuit 
court  of  Lynchburg,  was  whether  Mrs.  Mor- 
riss and  her  children,  in  their  own  right  and 
as  assignees  of  Mrs.  Mary  L.  Garland,  had  a 
good  and  valid  claim  against  Burr  Garland's 
-estate  for  any  pn^ts  received  by  him  from  the 
Mlssisslpiri  estate  between  the  date  of  his 
qnaliflcatlon  as  administrator  in  Mlsalssippi 
and  the  date  on  which  Mrs.  Garland's  portion 
of  the  estate  in  Mississippi  was  allotted  and 
set  apart  to  her,  or  ttx  cotton  or  other  prop- 
erty  of  Mrs.  Garland  sold  by  him,  or  for  any 
surplus  prt^ts  arising  from  the  Tudor  Uall 
estate  after  the  same  was  selected  by  Burr 
Garland  nnd^  the  ninth  clause  of  the  will, 
and,  If  so,  the  amount  of  such  claim  or 
claims.  Commissioner  Sackett,  in  response  to 
the  decree  referring  the  cause  to  him,  reported 
against  the  claims  asserted  by  Mrs.  Morriss 
and  her  children,  and  credited  the  Mississip- 
pi decree  In  favor  of  Samuel  Garland.  Sr.'s,  es- 
tate by  the  amount  Burr  Garland  had  paid  to 
the  Nicholas  Garland  children  for  their  lega- 
cies, showing  the  balance  due  to  the  estate  of 
Samuel  Garland,  Sr.,  on  the  Mississippi  de- 
cree, to  be  $129,658.61,  Including  interest  to 
May  10,  1894.  The  conunlsslooer  further  re- 
ports a  settlement  of  the  acccount  of  Charles 
T.  Morriss  a^  the  administrator  of  Burr  Gar- 


land, deceased,  In  Virginia,  showing  a  balance 
due  from  the  administrator  to  Burr  Garland's 
eatate  of  $3.18&.ll.  with  interest  on  $1,332.53, 
the  principal  sun,  from  May  10, 1894;  but  In 
this  connection,  he  says:  "Mrs.  Mary  L.  Oar- 
land  was  security  upon  the  bond  of  Charles 
Y.  Morriss  as  administrator  of  Burr  Garland, 
and  In  that  capacity  was  made  a  party  to  this 
BulL  By  the  decree  of  the  court  of  appeals  In 
this  suit,  rendered  Dec^ber  2, 1887.  Ghailes 
Y.  Morriss,  as  administrator  of  Burr  Gar- 
land, deceased,  out  of  the  assets  of  his  Intes- 
tate's estate,  was  ordered  to  imy  tbe  cost  of 
said  api>eal.  This  cost  was  paid  by  Mrs. 
Mary  L.  Garland,  oo  the  11th  day  of  July, 
1888.  And  alw  U  enttUed  to  receive  the  aame 
out  of  above  balance. 

Am't  cost  paid  by  her  11th  Joly, 

1888   9254  9» 

Interest  on  aame  to  10th  May,  1894     8»  20 

$344  10" 

The  commissioner  also  Included  in  his  re- 
port two  special  statements,  one  of  which 
showed  the  then  present  value  of  the  eight 
legacies  purchased  by  Burr  Garland  of  the 
children  of  Nicholas  Garland  In  18tf9,  and  the 
other  a  statement  purporting  to  be  of  tbe  Items 
which  make  up  the  MlaBlssii»pi  decree  against 
Burr  Garland's  estate^  He  also  suggests  that. 
In  determining  the  right  of  Mrs.  Garland  to 
any  portion  of  the  Mississippi  decree,  whether 
of  corpus  or  profits,  she  should  be  charged 
with  $3,000,  a  year's  allowance  paid  to  her 
from  the  Mississippi  estate,  and  certain  ar- 
ticles of  personal  property  to  the  value  of 
$250.  and  also  $1,000  paid  to  her  In  1869  by 
Burr  Garland,  by  draft  on  Aiken  &  Watts,  on 
account  of  some  of  his  transactlona  with  her. 
The  Mississippi  decreein  favorctf  Samu^  Oar- 
land,  Sr.'s,  estate  against  Burr  Garland's  es- 
tate Is  reported  as  a  fiduciary  debt,  and  as  the 
only  debt  outstanding  against  the  latter'a  es- 
tate. Upon  the  filing  of  this  report,  tbe  cir- 
cuit court  of  Lynchburg  made  the  following 
decree:  "By  consent  of  parties.  It  is  ordered 
mat  these  causes  be  submitted  to  the  Judge, 
to  be  heard  in  vacation,  at  such  time  as  he 
may  appoint,  and  for  such  decision  and  de- 
cree therein  in  vacation  as  might  be  made  In 
terms;  and  leave  is  reserved  to  the  parties 
in  tbe  meantime  to  take  such  exceptions  to 
the  repor^of  Commissioner  Sackett.  filed  the 
9th  of  May,  1894.  as  they  may  deem  advisable. 

*  *   *   But  this  submission  of  the  two  causes 

*  *  *  is  without  prejudice  to  either  party 
to  move  in  vacation  that  they  be  separated, 
and  for  such  decree  in  vacation  In  either  or 
both  of  them  as  might  be  made  In  term." 

On  February  12,  1895,  the  two  causes  were 
brought  on  to  be  heard  by  the  circuit  court, 
on  the  papers  formeiiy  read  in  them,  re- 
spectively,—the  second  (Samuel  Gariand, 
Sr.'s.,  Adm'r  v.  Burr  Garland's  Adm'r  et  aL) 
on  the  report  of  Commissioner  Sadtett,  filed 
May  9,  1894,  exhibits  therewith,  depositions, 
documentary  evidence,  exceptions  to  said  re* 
port,  etc.,— and  all  tbe  papws  Id  the  fl»t- 
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named  caase  which  were  proper  to  be  con- 
sidered in  determining  the  second  cause,  aa 
first-named  cause  was  not  then  for  consid- 
eration, except  in  so  far  as  It  affected  the 
merits  of  the  second  cause,  and  overruled  all 
exceptions  to  the  r^rt  of  Gommlsloner 
Sadkett,  aa  well  as  all  special  statements  In 
the  report,  and  confirmed  the  same.  The 
court  then  proceeded  to  decree  that  Garland 
Morrlss,  administrator  of  Charlee  Y.  Mor<> 
riss,  deceased,  oat  of  the  assets  of  his  intes- 
tate, par  to  Mary  L.  Garland  $844.19,  with 
Interest  on  f254.99  from  May  10,  1894;  and 
that  Moniss*  administrator  out  of  the  assets 
of  his  Intestate,  and  Mary  L.  Garland,  aa 
surety  for  Charles  Y.  Morrlss,  oat  of  her 
own  estate,  pay  to  Samnel  H.  Johnson,  ser^ 
geant,  and,  as  such,  administrator  d.  b.  n.  ^ 
t.  a.  of  Samuel  Garland,  Sr.,  the  sum  of  $2,- 
840.92,  with  interest  on  $1,077.53  part  there- 
of from  May  1,  1894,  till  paid,  that  being  the 
balance  of  the  assets  of  Burr  Garland's  es- 
tate. It  was  also  decreed  that  the  substi- 
tuted trustee  for  Mrs.  Morriss  and  her  chil- 
dren, and  other  parties  interested  In  the 
trust  fund,  pay  to  the  plalntiCF  his  costs  in 
the  case  of  Samuel  Garland,  Sr.'s,'  Adm'r  v. 
Burr  Gariand's  Adm'r,  other  than  those  ad- 
judicated by  this  court  (court  of  appeals); 
but  the  decree  directed  ttiat  no  execution 
should  issue  against  Mary  U  Gariand  until 
the  further  order  of  the  court,  as  her  farther 
interest  In  the  estate  of  Bamu^  Garland,  Sr., 
was  yet  to  be  ascertained  in  the  flrst-named 
cause,— Samuel  Garland,  Sr.'s,  Adm'r  t.  Mary 
li.  Garland.  On  May  Ifl,  1895,  the  circuit 
court,  by  Its  decree  In  the  cause  of  Samuel 
Garland's  Adm'r  t.  Mary  L.  Garland,  re- 
ferred that  cause  again  to  CommlsBloner 
Sacttett  to  state  and  report  further  accounts 
relating  to  the  administration  of  the  estates 
of  Samnel  Garland,  Sr.,  Samuel  Garland, 
Jr.,  and  Charles  R.  Slaughter,  and  to  paas 
upon  the  exceptions  of  Samuel  Garland's  ad- 
mlnlBtmtor  filed  to  lila  former  report,  and 
this  decree  proceeded  as  follows:  "And  it 
appearing  that  the  whole  fund  in  the  hands 
of  the  receivers  belongs  to  the  estates  of 
Samuel  Garland,  Jr.,  and  Cliarles  R.  Slaugh- 
ter, the  court  doth  farther  adjudge,  order, 
and  decree,  that  Receivers  R.  T.  W.  Duke, 
Jr.,  and  J.  Singleton  Dlggs  do  pay  and  de- 
liver to  J.  Singleton  Diggs,  administrator  of 
Samuel  Garland,  Jr.,  and  the  same  as  ad- 
ministrator of  Charles  R.  Slaughter,  all  the 
money,  bonda,  and  other  estate  in  their 
hands  as  each  receivers,  and  make  a  full  re- 
port thereof  to  the  court"  From  these  two 
decrees  an  appeal  was  allowed  to  this  court, 
on  the  petition  of  Mrs.  Mary  L.  Garland,  the 
administrator  of  Burr  Garland,  and  trustee 
for  Mrs.  Morriss  and  children,  and  other  par- 
ties Interested  in  the  trust  fund. 

We  consider  it  unnecessary  to  review  the 
assignments  of  error  in  the  petition  for  this 
appeal  seriatim.  The  flrst  question  present- 
ed is  whether  there  is  error  in  the  decree  of 
the  lower  court  rejecting  the  claims  of  Mis. 


Garland,  and  of  Mrs.  Morrlss  and  her  cbll- 
dren,  asserted  against  the  estate  of  Burr 
Garland.  Burr  Garland  qualified  as  admin- 
istrator &  t  a.  of  Samuel  Garland,  Sr.,  In 
Mlsslssli^l,  as  early  as  1862,  and  had  charge 
of  the  wh<de  estate  of  the  testator  in  that 
state  imtU  S^tember,  1804,  when  Mrs.  Gar- 
land was  assigned  her  half  Interest  in  the 
estate  in  Mississippi,  both  real  and  personal, 
to  which  she  was  entitled  under  the  laws  of 
that  state,  there  being  no  children  by  her 
marriage  with  the  testator;  and  at  the  same 
time  tliat  this  division  of  the  Mississippi 
property  was  made  Burr  Garland  selected, 
under  the  ninth  clause  of  the  will,  the  Tu- 
dor Hail  plantation,  with  the  personal  pn^ 
erty  thereon,  which  he  cultivated  and  man- 
aged till  1868,  when  he  rented  it  out  for  the 
year  1869.  In  1869  he  came  to  Virginia  and 
died.  It  does  not  appear  that  Mrs.  Qaiiand, 
or  Mrs.  Morriss'  trustee,  ever  made  any  de- 
mand upon  Burr  Gariand,  In  Ills  lifetime,  fair 
the  payment  of  the  claims  that  have  been  as- 
serted against  his  estate  In  the  salt  in  whidi 
the  decree  of  February,  1895,  appealed  fnmi, 
was  entered.  Nor  were  these  dalras  ever 
asserted  in  court,  after  his  death,  until  188S. 
when  the  answers  of  Mrs.  Garland  and  Mrs. 
Morriss  and  her  children  were  filed  to  the 
amended  bin  exhibited  by  Samnel  Garland, 
Sr.'s,  administrator,  In  his  suit  against  Burr 
Garland's  administrator  and  Mrs.  Garland, 
surety  on  the  tatter's  admlidstration  bond. 
These  dalms  were  but  personal.  legal  de- 
mands, and  should  have  been  asserted  with- 
in the  period  prescribed  by  the  statute. 
There  were  no  circumstances  surrounding 
the  claims  or  the  parties  that  prevented  the 
application  of  the  statute. 

The  position  taken  by  counsel,  that  the 
pendency  of  the  si^t  of  Samuel  Gariand,  Sr.'s, 
Adm'r  V.  Mary  L.  Garland,  Instituted  In 
1862,  suspended  the  operation  of  the  statute, 
is  wholly  untenable.  That  was  a  suit  for 
the  settlement  of  Samuel  Gariand,  Sr.'s,  es- 
tate, and  for  the  distril^ntlon  thereof,  and  in 
which  there  was  not,  nor  could  have  been,  a 
decree  for  an  account  of  debts  against  Burr 
Garland  or  his  estate.  In  the  suit  of  Sam- 
uel Gariand,  Sr.'s,  Adm'r  v.  Burr  Garland's 
Adm'r  et  al.,  there  was  no  decree  for  an  ac- 
count of  debts  against  Burr  Gariand's  estate 
until  after  the  filing  of  the  amended  bill 
therein  and  the  answers  of  Mrs.  Gariand 
and  of  Mrs.  Morrlss  and  children.  In  1888,  as 
we  have  seen.  So  it  appears  that  it  was 
nearly  18  years  after  the  death  of  Burr  Gar- 
land before  these  personal,  legal  demands 
were  asserted  against  his  estate,  and,  when 
asserted,  they  are  set  forth  In  the  most 
vague  and  indefinite  manner.  Moreover,  the 
proof  adduced  before  Commissioner  Sackett 
In  sivport  of  the  claims  is  equally  vague 
and  Indefinite.  The  proof  does  not  even 
show  that  there  were  any  profite  arising 
from  the  estate  of  the  testetor  In  MlsslsalK>i 
before  the  division,  or  that  there  were  any 
surplus  profits  from  the  Twlor  Ball  estate 
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after  tt  was  selected  by  Ban  Oai^and  In 
1864.  The  tendency  of  tbe  pnxtf  Is  decided- 
ly to  the  contrary.  It  appears  cleaiiy,  by  the 
testimony,  that  In  186&,  after  the  derasta- 
tlons  of  the  war  had  been  Tlsited  npw  the 
whole  of  the  section  In  which  the  Tndor  Hall 
estate  was  sitnated,  this  estate  was  In  a 
greatly  damaged  condition.  Buildings  had 
been  destroyed,  fences  removed  or  destroy- 
ed, and  other  great  Injuries  sustained,  mak- 
ing It  necessary  for  Burr  Garland  to  Incur 
large  expense  In  repairing  the  Injuries.  It 
Is  not  clear  what  rent  he  received  from  the 
property  for  the  year  1869,  hut  it  seems  that 
it  could  not  have  exceeded  $2,000  per  annum, 
from  which  Burr  Garland  was  to  bare  his 
support,  specifled  In  the  ninth  clause  of  the 
testator's  wUl,  aud  the  taxes  were  to  be  paid 
and  repairs  to  be  made.  The  condition  of 
Burr  Garland's  estate  would  clearly  Indicate 
that  no  profits  had  been  realized  from  his 
operaUons  in  Mississippi.  By  the  settlement 
at  his  account  as  administrator  of  Samuel 
Garland,  Sr.,  made  In  the  latter  part  of  1868, 
be  was  Indebted  to  the  estate  96.546.00,  and 
on  the  3d  of  February,  1869,  he  deported 
95,000  to  Ills  credit  with  his  commission  mer- 
chants, out  of  which  he  paid  for  six  of  the 
legacies  bought  of  Nicholas'  Garland's  chil- 
dren by  drafts  on  this  firm,  tbe  two  other 
legacies  being  paid  for  In  some  other  way; 
and  when  he  died  he  had  only  $1,421.32  In 
tbe  bands  of  a  friend  in  the  city  of  Lynch- 
burg, with  whom  he  had  deposited  a  mm  of 
money  subject  to  his  call,  and  which  Is  di- 
rectly traced  as  a  part  of  the  money  deposit- 
ed with  hla  commission  merchants,  as  before 
stated..  This  balance  of  $1,421.32  constitut- 
ed the  whole  estate  left  by  Burr  Garland, 
treating  the  amounts  paid  by  him  to  the 
Nicholas  Garland  children  as  payipenta,  In- 
stead of  purchases,  of  their  legacies;  and 
the  balance  due  tnm  him  to  the  estate  of 
Samuel  Garland,  Sr.,  iq)on  a  final  settlement 
at  bis  accounts  In  Mississippi,  was,  as  we 
bare  seen,  $64,130.88. 

It  was  said  by  Lord  Camden,  in  Smith  r. 
Clay,  8  Brown,  Ch.,  639:  "If,  from  tbe  delay 
which  has  taken  place.  It  la  manifest  that  no 
correct  account  can  be  rendered,  that  any 
conclusion  to  which  the  court  can  arrive 
must  at  best  be  conjectural,  and  that  the 
original  transactions  have  become  so  obscur- 
ed by  time,  and  the  loss  of  evidence,  and  the 
death  of  parties,  as  to  render  it  difficult  to  do 
Justice,  the  court  will  not  relieve  the  plain- 
tiff. It^  under  the  circumstances  of  the  case, 
it  is  too  late  to  ascertain  the  merits  of  the 
controversy,  the  court  will  not  Interfere,, 
whatever  may  have  been  the  original  jus- 
tice of  the  claim."  Accordingly,  It  was.  held 
that,  although  the  time  which  had  elapsed 
might  not,  of  itself,  constltate  a  statutory 
bar  to  the  claim  asserted,  yet  that  the  neg- 
lect of  the  parties  for  14  years  to  prosecute 
their  suit,  when  considered  with  other  cir- 
cumstances in  the  case,  justified  the  dis- 
missal of  the  plaintUTs  bllL   Hatcber  t. 


Hall.  77  Va.  576,  and  cases  cited.  See,  also. 
Smith  V.  Thompson,  7  Grat  112;  West  r. 
Thornton,  Id,  177;  Tazewell  v.  Whittle,  13 
Grat  329;  Gibboney  v.  Kent,  82  Va.  383,  4 
S.  B.  610;  Morgan  t.  Fisher,  82  Va.  417; 
Bowe  T.  Bentiey,  29  Grat  758,  759.  The 
reasoning  of  the  authority  quoted  above  ap- 
plies peculiarly  to  this  case.  As  was  well 
said  by  the  commissioner,  in  his  report  on 
this  branch  of  the  case:  "It  never  seems  to 
have  been  contemplated  by  any  one  that 
Burr  Garland,  or  his  estate,  could  be  held 
Liable  for  the  surplus  profits  of  the  estate  se- 
lected by  him,  over  and  above  a  decent  and 
comfortable  support,  untU  about  10  years 
after  his  death,  when  the  question  was  rais- 
ed first  and  adjudicated  In  Virginia.  Hence 
no  account  was  ever  kept  by  Burr  Garland, 
or  any  one  else,  of  the  rec^pts  and  disburse- 
ments from  the  Tudor  Hall  plantation  «.fter 
his  s^ection  thereol  *  ^  *"  It  may  be 
added  that  the  plaliitUC  who  Instttoted  this 
suit  for  the  settlement  of  Burr  Garland's  es- 
tate is  dead;  Morrlss,  his  administrator, 
against  whom  the  salt  was  brought,  and 
who  attempted  to  set  up  a  counterclaim 
against  the  estate  he  was  administering,  Is 
dead;  the  chief  ceetol  que  trust  Mrs.  Mor- 
rlss, la  dead;  the  claims  arose,  as  to  the  first 
year's  transactions,  in  1866,  30  years  ago; 
and  the  man  against  whom  they  are  assert- 
ed has  been  dead  for  26  years.  The  Morrlas 
claim  Involves  tbe  settlement  of  accounts, 
running  through  6  years,  between  Morrlss, 
trustee,  and  Burr  Garland,  both  dead;  and 
the  other,  according  to  the  contention  of 
counsel.  Involves  transactions  covering  a  pe- 
riod of  9  years,  commencing  about  18^,  be- 
tween Burr  Garland,  deceased,  and  Mrs. 
Garland;  and  there  was  never  any  account 
kept  at  the  time  of  the  transactions,  and  not 
a  single  boiA,  account  voucher,  or  other  pa- 
per Is  now  produced  to  substantiate  either 
claim.  The  decree  rejecting  these  claims, 
as  barred  by  both  the  statute  of  limitations 
and  laches,  is  plainly  right 

The  assignment  of  error  to  the  decree  of 
February  12, 1896,  that  the  circuit  court  held 
Burr  Garland's  purchase  of  the  Nicholas  Gar- 
land children's  legacies  void.  Is  fotmded  upon 
mlsappreh«islon.  The  court  did  not  so  hold, 
but  held  the  transactions  to  be  a  payment 
and  consequent  eztingnlshment  of  that  charge 
against  Samuel  Garland,  Sr.'s.  estate,  and 
credited  Burr  Garland,  as  adminlstcator, 
with  the  amount  he  paid  the  legatees,  upcm 
the  ground  that  at  tbe  time  of  the  aUc^ed 
purchase  by  Burr  Garland,  the  funds  in  his 
hands  as  admlnlstratoi  were  as  much  appli- 
cable to  the  satisfaction  of  these  and  all 
other  legacies  as  tbe  funds  In  the  band  ot 
the  Virginia  personal  representative  of  Sam- 
uel Garland,  Sr.'s,  estate:  Bot  If  this  view 
could  be  c<msidered  as  Incorrect  no  injury  Is 
done  to  appellants;  foi.  If  It  woe  held  that 
Burr  Garland's  estate  owned  these  l^adea, 
and  was  entitled  to  have  them  paid  out  of 
tbe  assets  ot  Samnd  Garlaqd,  ax.'a,  estate; 
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Oiey  would  hare  to  be  treated  merely  as  a  set- 
off against  tbe  MlsslsBlppi  decree,  and,  when 
so  applied,  would  still  leave  a  very  large  sum 
due  on  this  decree  Whether  Burr  Garland 
paid  for  these  legacies  with  his  own  mon^, 
or  with  money  belon^g  to  Us  testator's  es- 
tate, the  result,  under  the  circumstances,  to 
practlcallr  the  same. 

The  next  asslgDni^it  of  error  Is  equally  as 
untenable,  and  Is  also  founded  on  inlsappre- 
henslon.  The  drcolt  court  did  not  decide 
that  Mrs.  Garland,  the  widow,  was  not  enti- 
tled to  half  of  the  assets  that  the  estate  of 
Samnd  Garland,  Sr.,  might  realize  on  the 
Mississippi  decree,  nor  did  the  court  hold  that 
Mrs.  Garland  would  not  be  entitled  to  her 
share  of  any  assets  belonging  to  Samuel  Gar- 
land, Sr/s,  estate  that  have  not  heretofore 
been  subjected  to  a  division.  On  the  con- 
trary, the  decree  says  "that  the  further  Iflter- 
est  of  Mary  L.  Garland  In  the  estate  of  Sam- 
uel Garland,  Sr.,  is  to  be  ascertained  in  the 
first-named  cause,"— that  Is,  in  tbe  cause  of 
Samnel  Garland's  Adm'r  t.  Mary  U  Garland, 
ih  which  the  estate  can  only  be  distributed. 
Hence  It  follows  that  the  next  assignment  of 
error,  complaining  of  the  decree  being  against 
Mrs.  Garland  for  the  whole  of  (2,840,  Instead 
of  allowing  her  the  portion  thereof  she  might 
be  entitled  to  as  widow.  Is  also  conceived  un- 
der misapprehension.  The  court  was  dealing 
with  her  only  as  surety  for  Morrlss,  admin- 
istrator of  Burr  Garland,  and  her  rigbts  as 
widow  and  her  accounts  as  distributee  of  ber 
husband's  estate  were  in  nowise  Involved. 
She  is  unquestionably  entitled  to  one-half  of 
the  assets  belonging  to  the  estate  of  her  de- 
ceased husband  that  have  not  heretofore  been 
subjected  to  division;  but  her  claim  thereto 
cannot  be  passed  upon,  and  her  share  of  such 
assets  decreed  to  her,  tmtll  recovered  by  the 
administrator  c.  L  a.  of  Samuel  Garland.  Sr. 

The  next  assignment  of  error  Is  also  with- 
out foundation.  The  court  did  not  bold  that 
Mrs.  Garland  should  now  account  to  the  es- 
tate of  Samuel  Garland,  Sr.,  for  $3,000,  the 
one  year's  allowance,  and  for  $250,  tbe  valua- 
tion of  exempted  articles  under  the  MIbsIb- 
Blppl  decree.  The  decree  appealed  from  does 
not  even  mention  this  subject,  and  the  com- 
missioner only  suggested  that,  if  the  court 
should  determine  that  Mrs.  Garland  was  enti- 
tled to  any  profits  or  other  money  that  went 
Into  the  Mississippi  decree  against  Burr  Gar- 
land's estate,  these  sums  should  be  taken  into 
account;  and  this  was  a  correct  view. 

The  next  and  last  assignment  of  error  la 
wdl  taken.  It  la  to  that  part  of  the  decree 
of  May  16,  1896,  which  directs  the  receivers 
of  the  court,  in  whose  bands  the  assets  of 
Samuel  Garland,  Sr.'a,  estate  were,  to  deliver 
aU  the  money,  bonds,  and  other  estate  In 
their  bands  to  the  adminlatrator  of  the  resid- 
uary legatees.  Tills  was  erroneous.  While 
there  are  no  debts  outstanding  against  the 
testator's  estate,  as  Is  conceded,  the  assets  of 
tbe  estate  should  not  have  been  decreed  to 
the  residuary  legatees  until  the  rights  of  tbe 


widow,  if  any,  In  those  asaets,  were  deter- 
mined. 

Appellees  assign  as  error  to  the  decree  of 
February  12th  the  ruling  of  the  court  In  not 
sustaining  an  exception  to  Commissioner 
Sackett's  report  allowing  to  Morrlss,  as  ad- 
ministrator of  Burr  Garland,  counsel  fees  and 
expenses  Incurred  in  taking  depositlonB  In 
support  of  the  claim  asserted  by  Mrs.  Morrlss 
and  diildren  against  Burr  Garland's  estate. 
This  was  also  error,  the  exception  should 
have  been. sustained.  These  were  not  propCT 
charges  against  Burr  Garland's  estate. 

It  la  cmitended,  also,  by  appellees,  that  no 
Interest  should  have  been  allowed  on  the 
amount  paid  by  Mrs.  Garland  as  surety  for 
Morrlss,  admlnistratoi ,  for  costs  decreed 
against  tbe  administrator  and  his  surety  by 
this  court  on  the  first  appeal  In  this  case. 
This  contention  cannot  be  sustained.  While 
costs  do  not  usually  bear  interest,  Mrs.  Gar- 
land paid  the  amount  of  costs  decreed  against 
her  as  surety  by  this  court,  and,  upon  Its 
payment,  the  amount  paid  became  a  debt  due 
to  h&  from  the  estate  of  Morrlss,  and  should 
have  borne  Interest,  as  any  other  debt  against 
tbe  estate. 

It  is  furthermore  contended  by  appellees 
that  the  circuit  court  should  have  decreed  all 
the  costs  of  this  suit  to  be  paid  by  the  Mor- 
rlss trust  fund.  Instead  of  the  costs  "other 
than  those  adjudicated  by  the  court  of  ap- 
peals." This  contention  cannot  be  upheld,  as 
the  circuit  court  had  no  power  to  reverse  or 
alter  the  decree  of  this  court  on  the  former 
appeal,  and  that  qnestlon  cannot  be  brought 
back  here  on  this  appeal  for  consideration. 
While  the  authorities  cited  by  appellees  do 
show  that  this  court  has.  upon  a  final  de- 
termination  of  the  cases,  adjusted  the  costs 
among  the  losing  parties,  and  even  corrected 
errors  as  between  the  parties  liable  to  costs. 
It  does  not  appear  that,  upon  a  final  determi- 
nation of  any  case,  this  court  sanctioned  tbe 
view  taken  In  this  assignment  of  error. 

For  the  foregoing  reasons,  we  are  of  <^in- 
lon  that  the  decree  of  February  12,  1895,  Is 
right  in  all  respects,  and  should  be  affirmed, 
except  In  so  far  as  it  overruled  the  exception 
of  appellees  to  the  reixxi;  of  Commissioner 
Sackett  allowing  Morrlss,  administrator  of 
Burr  Garland,  the  sum  of  $60  for  counsel  fees 
and  expenses  In  taking  depositions  in  support 
of  the  claim  of  Mrs.  Morrlss  and  children. 
In  this  respect  the  decree  is  revwsed,  that 
this  error  may  be  corrected.  We  are  further 
of  opinion  that  It  was  errcv,  In  the  decree  of 
May  16, 1S96,  entered  In  the  cause  of  Samuel 
.Garland,  Sr.'s.  Adm'r  v.  Mary  L.  Garland,  to 
direct  the  receivers  of  the  court  to  drflver  all 
the  money,  bonds  and  otho-  estate  in  their 
hands  to  the  administrator  of  the  residuary 
legatees;  aiid  in  this  respect  this  decree  Is 
reversed  and  annulled,  and  these  causes  are 
remanded  to  the  circuit  court  at  Lynchburg, 
for  such  further  proceedings  therein  as  may 
be  necessary  and  jf^oger.  In  accordance  with 
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KATHAN  T.  OHARLOTTB  ST.  BT.  00. 
(Sn^cme  Comt  of  North  Candiwu   April  21, 
1886.) 

StUBT  lUlLHOADft— IKJCUT  TO  FaSSBNQBR— CO»> 
TIUItDTUKV  KKOUOBNOB — NbV  TuIAL  ON  SPB- 
ClAL  IdSUBS— UlSCKBTIOM  OF  CklUKT. 

L  In  an  action  against  a  street-railwar 
company  for  [Mraona]  injuries,  where  there  was 
evidence  that  the  plaiutifE  had  been  guilty  of 
acme  degree  of  negUgence,  it  was  not  error  to 
submit  to  thfe  jury  the  iwoe  whether,  in  view  of 
soch  negligence,  the  defendant  could,  by  the  ex- 
ercise of  ordinary  care,  have  avoided  the  injury. 

2,  On  motion  for  new  trial  the  party  mov- 
inc  cannot  reHtrict  hia  motion  to  special  isauest 
H  tM^ug  wholly  within  the  discretion  of  the  court 
on  jn«utii)g  new  trial  to  determine  whether  it 
■hall  be  on  one  or  mora  or  all  of  the  issnes  pass- 
ed ivoo  by  the  Jury. 

Appeal  from  superior  court;  liecklaAorg 
conntr;  Timberlake,  Judge. 

Action  by  Uemr  M.  Nathan  against  the 
Charlotte  Street-Railway  Company  to  recover 
damages  for  personal  litJurieB.  There  was 
Judgment  tot  plaintiff,  and  defendant  appeals. 
Affirmed. 

Burwell,  Walker  &  Cansler,  for  appellant 
Jones  ft  Tlllett,  fur  appellee. 

AVERT,  J.  Where  the  testimony  raises 
the  qaestloQ  whether  there  was  any  negli- 
gence on  the  part  of  the  defendant  intervening 
after  the  alleged  contributory  negligence  of 
the  i^alntlff,  it  1b  better  to  leave  out  of  the 
first  and  Incorporate  only  In  the  third  Issue 
(as  they  are  usually  drawn),  the  Inquiry 
whether  the  plaintiff's  negligence  was  the 
proximate  cause  of  the  InJiU7.  This  would 
make  the  ordinary  form  of  the  three  Issues  In 
such  cases  as  follows:  (1)  Was  the  defend- 
ant negligent?  (2)  Did  the  negligence  of  the 
plaintiff  contribute  to  cause  the  Injiuy?  (3) 
Notwithstanding  the  negligence  of  the  plain- 
tiff, could  the  defendant  by  the  exercise  of 
reasonable  care  have  avoided  the  Injury? 

Where  the  testimony  raises  the  question 
whether  a  culpable  act  of  the  defendant  In- 
tervening after  the  act  constituting  the  at 
leged  contributory  negligence  was  the  proxi- 
mate cause  of  the  Injury,  In  the  sense  that  It 
was  an  omission  to  discbarge  a  legal  duty,  the 
performance  of  which  would  have  averted  It, 
It  would  be  manifest,  if  the  point  had  never 
been  passed  upon  before,  that  an  Issue  Involv- 
ing that  specific  Inquiry  would  be  the  one  rai»> 
ed  by  the  general  allegation  that  the  Injury 
WAS  caused  by  the  defendant's  want  of  reasmi- 
able  care,  and  the  defradant's  denial  thereof; 
In  contemplation  of  law,  the  Injury  Is  not  at- 
tributed to  the  wrongful  act  unless  It  Is  shown 
to  be  the  Immediate  and  proximate  cftnB&  So 
tbat  the  allegation  by  the  plaintiff  that  the  in- 
jury was  due  to  the  defendant's  carelessness, 
and  the  denial  of  that,  coupled  with  the  avei^ 
ment  by  defendant  that  the  contributory  neg- 
ligence of  the  plaintiff  was  the  cause,  neces- 
sarily Involves  the  question  whether  the  de- 
fendant n^llgently  omitted  to  avail  Itself  of 
the  Iftst  clear  chance  to  avoid  Uie  accident  by 


the  performance  of  a  legal  duty.  But  in  Ba- 
ker T.  Railroad  Oo.  (decided  at  this  term)  24 
S.  E.  41&,  it  was  held,  not  only  that  the  court 
might  submit  such  an  Issue  under  plead- 
ings like  those  In  the  case  at  bar,  but  that, 
if  the  plaintiff  could  show  that  by  the  re- 
fusal of  the  court  to  submit  It  the  court  de- 
prived him  of  the  opportunity  to  present 
some  view  of  the  law  arising  out  of  the  evi- 
dence to  the  Jury,  then  It  'would  be  no  lon- 
ger discretionary  with  the  Judge  whether  he 
would  permit  It  to  be  passed  upon,  but  would 
become  the  right  of  the  plaintiff  to  demand 
that  he  should  be  accorded  such  opportunl^. 
InTiUett  V.  RaUroad  Co.  (decided  at  this  term) 
24  S.  B.  111.  It  was  held  to  be  within  the 
sound  discretion  of  the  court  to  submit  or  re- 
fuse a  specific  issue  Involving  the  qnestion 
wbetha*  the  plaintiff  was  a  passenger,  because 
"the  plaintiff's  right  to  board  the  train  must 
be  necessarily  shown  in  order  to  make  out  a 
prima  fade  case  of  negligence."  Prior  to  that 
time  the  pow^  of  the  court,  as  a  general  rule, 
to  determine  whether  one,  two,  or  three  is- 
sues should  be  submitted.  In  cases  like  that 
before  us,  had  been  repeatedly  recognized  In 
a  long  line  of  cases.  Pickett  v.  Railroad  Co., 
117  N.  G  638.  23  S.  E.  264;  McAdoo  V.  Ball- 
road  Ca.  1U5  N.  O.  140.  11  S.  E.  316;  I^y  v. 
Railroad  Co.,  1Q6  N.  O.  410,  11  8.  E.  412; 
Denmark  v.  Railroad  Co..  107  N.  C.  185, 12  S. 
E.  54;  Scott  V.  Railroad  Co.,  96  N.  C.  428,  2 
S.  B.  151.  There  was  no  error,  themfote^  In 
refusing  to  strike  out  that  Issue. 

The  defendant  "restricts  his  motion"  for 
a  new  trial  "to  the  third  issue,  and  to  the 
Judgment  which  should  be  rendered  upon  the 
verdict,  and  does  not  except  to  the  findings  of 
the  Jury  upon  the  first,  second,  and  fourth  is- 
sues." While  there  is  abundant  testimony  to 
warrant  the  submission  of  tbat  issue  by  the 
court,  and.  If  believed,  the  finding  of  the  Jury 
in  respimse  to  it.  It  Is  needless,  in  view  of  the 
peculiar  nature  of  the  motion,  to  collate  or 
discuss  It.  In  TUIett  v.  Railroad  Co..  supra, 
the  ruling  In  the  same  case  when  formerly 
before  the  court  on  appeal  (115  N.  C.  662,  20 
S.  E.  480)  was  reaffirmed,  and  It  was  held,  as 
in  many  cases  previously  decided,  to  be  with- 
in the  sound  discretion  of  the  appellate  court 
to  determine  whether  a  new  trial  should  be  re- 
stricted to  one  or  more  or  all  of  the  issues 
passed  upon  by  the  Jury.  Holmes  v.  God- 
win, 68  N.  C.  467.  71  N.  C.  309;  Burton  v. 
Railroad  Co.,  84  N.  C.  192,  201;  Boing  t. 
Railroad  Co.,  01  N.  C.  200;  Lhidley  v.  Rail- 
road Co.,  88  N.  C.  547.  In  the  same  way  It 
has  been  held  that  the  granting  or  refusal  ot 
a  new  trial  by  the  appellate  court  tot  newly- 
discovered  evidence  is  an  exercise  of  discre- 
tion for  which  the  court  will  give  no  reason. 
Clark  V.  Ridole  (decided  at  this  term)  24  8.  B. 
492;  Sledge  v.  EUlott,  116  N.  C.  717,  21  8.  B. 
707;  State  t.  MltcheU,  102  N.  a  347,  9  8.  E. 
702.  In  Merony  v.  Mclntyre,  82  N.  C.  105,  it 
was  held  errw  in  the  nisi  prius  Judge  to  grant 
a  partial  new  trial  upon  a  snggestlon  that  by 
InUHvper  influence  the  Jury  had  been  induced 
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to  change  their  verdict  upon  one  ot  the  Issned. 
The  court  there  held  that  while,  as  a  general 
role,  the  court  might  grant  8  partial  new  trial 
upon  the  Inquiry  of  damages,  or  upon  a  dngle 
Issue  where  the  erldence  bearing  npcm  It  ia 
separable  from  and  does  not  hinge  npon  that 
bearing  upon  the  other  Issues,  It  was  nerer- 
tbelesB  always  within  the  sound  discretion  of 
the  court,  wb^  a  new  trial  was  granted,  to 
make  it  general.  Instead  of  partial.  When, 
therefore,  the  defendant's  counsel  restricted 
their  request  to  a  single  Issue,  they  appealed 
to  the  discretion  of  the  court  to  open  the  ver- 
dict only  In  part  Fairly  Interpreted,  the  mo- 
tion meant  that  If  the  Judge  concluded  that 
the  eada  of  justice  would  be  best  subserved 
by  granting  a  new  trial  upon  all  of  the  IssueB 
they  did  not  wish  him  to  Interpose.  Non  con- 
stat bnt  that  the  Judge  would,  npon  an  ap- 
peal to  bis  discretion,  without  attempting,  to 
Impose  a  limit  to  Its  exercise,  have  set  aside 
all  of  the  findings.  In  this  view  of  the  mat- 
ter, his  ruling  must  be  treated  as  a  refusal  to 
disturb  the  verdict  at  all,  unless  left  at  liberty 
to  set  aside  the  whole  of  It  While  the  trial 
Judge  may  work  out,  of  his  own  accord,  or 
even  on  suggestion  of  one  of  the  parties,  the 
same  result,  .the  appellate  court  will  never 
recognize  the  right  of  a  party  to  demand, 
without  r^^ard  to  ttie  views  of, the  court,  that 
such  findings  of  the  Jury  as  are  favorable  to 
him  shall  remain  undisturbed,  while  only  an- 
other or  others  which  are  prejudicial  to  him 
shall  be  reviewed  on  appeal  from  the  refusal 
of  a  motion  for  a  new  trial.  The  motion  of 
counsel  roust  be  for  a  new  trial,'  and,  while 
he  may  suggest  or  ask  that  It  be  partial,  he 
cannot  demand  it  as  a  right  and  by  his  mo- 
tion attempt  to  restrict  the  action  of  the  court 
to  one  or  more  Issues,  without  forfeiting  his 
right  to  have  the  refusal  of  tbe  motion  re- 
viewed. There  was  no  error, 

(US  N.  0.  10«) 

RUSSELL  V.  CAROLINA  CENT.  H.  CO. 
ipnpreme  Goort  of  North  Gandiua.    April  2U 
1896.) 

Railroad  Com  pa  mbs— Accidents  at  Crossinob — 
Pailcrb  to  Blow  Whibtlb  —  Dbtbkhinatioit 

OV  NbOUOSNCB— Ddtibs  or  COOBT  AND  JOHT. 

1.  In  an  action  for  injuries  reerived  at  a 
railroad  crossing,  wtiere  it  appeared  tliat  tlie  en- 
gineer bad  failed  to  ^ve  the  nsual  whistle  on  ap- 
proactiing  it  such  failure  was  not  onl7  negligeDce 
on  tbe  part  of  the  def«idant  but  relieves  the 

filaintiff  from  the  imputation  of  contributory  neg- 
igence,  if^  b;  reason  thereof,  she  was  mislol 
into  ezposmg  herself  to  danger,  and  induced  to 
cross  the  track,  beiiering  it  safe,  without  stop- 
ping to  look  ajid  listra. 

2.  In  action  fw  negligence,  where  the  facta 
are  undisputed,  or  only  one  inference  Is  possible, 
it  is  the  dnty  of  the  court  to  determine  whether 
tbe  injury  has  l>een  caused  by  the  negligence  of 
one  or  concurrent  negligence  of  both  parties. 

3.  When  the  evidence  is  conflicting,  or  U 
such  that  more  than  one  uiference  mar  be  drawn, 
the  determination  of  the  qnestions  of  negligence 
and  contributory  negligaice  belongs  exclusively 
to  the  jury. 

4.  While  it  is  the  duty  of  the  trial  judge  to 
histruct  the  jury,  when  the  evidence  is  conflict- 


ing, or  more  than  one  inference  can  be  drawD 
from  it  whether,  in  any  i^ven  phase  of  the  evi- 
dence, either  party  is  guilty  of  negligence,  yet 
he  is  not  called  upon,  in  the  absence  of  special 
request,  to  instruct  on  every  possible  aspect  ot 
the  evidence. 

Appeal  from  superior  court,  Unlw  county; 
Tlmberlake,  Judge. 

Action  by  Cynthia  Russell  against  ^the  Caro- 
lina Central  Railroad  Company  to  recover 
damages  for  personal  injuries  received  at  a 
highway  croering.  Thae  was  judgment  for 
plaintiff.   Defendant  ^pealed.  Affirmed. 

MacRae  ft  Day,  tog  appellant  Tiank  L 
Osbane,  for  appellee. 

AVEBY,  J.  It  Is  the  duty  of  an  engineer  In 
charge  of  a  moving  train  to  give  some  signal 
of  Its  approach  to  the  crossing  of  a  public 
highway  over  a  railway  track,  or  to  a  cross- 
ing which  the  public  have  been  habitually 
permitted  to  use;  and  where  he  falls  to  do  so 
the  railway  company  is  deemed  negligent,  and 
answerable  for  any  Injury  due  to  such  emis- 
sion of  duty.  HlDkle  v.  Railroad  Co..  109  N. 
C.  472,  13  S.  E.  884;  RandaU  v.  Railroad  Co., 
104  N.  C.  41S,  10  S.  E.  691;  Gllmore  v.  Rail- 
way Co.,  115  N.  O.  657,  ao  S.  E.  371.  On  the 
other  hand.  It  Is  Mdinarily  the  duty  of  a  per- 
son who  Is  approaching  a  croeslng  of  a  rail- 
way track,  though  not  at  the  time  fixed  by  the 
schedule  for  the  passing  of  any  train,  to  make 
diligent  use  of  his  senses,  In  order  to  dis- 
cover whether  there'  is  reason  to  apprehend 
danger  of' a  collision,  and  the  ffdlure  to  do 
this  usually  constitutes  contributory  negli- 
gence; and  where  the  Injnry  might  have  l>een 
averted  by  taking  such  precaution  the  plaln- 
tlfC  cannot  recover.  Bdt  where  a  plaintiff 
does  listen  and  look,  and  is  induced  to  go  upon 
the  track  because  of  the  failure  of  the  railroad 
company  to  give  a  signal  at  the  usual  place 
In  approaching  a  crossing,  the  ensuing  Injury 
in  case  of  a  collision  Is  attributed  to  the  omis- 
sion of  the  company  xo  warn  such  person  of 
danger,  and  not  to  his  carelessness.  Hlnkle 
T.  Railroad  Co.,  supra.  And  even  where  the 
plaintiff  exposes  hlms^  to  danger,  if  be  Is 
Induced  to  incur  the  risk  because  of  the  fail- 
ure to  sound  the  whistle  or  ring  the  bell  at 
the  usual  place,  the  omission  to  listen  and 
look  Is  deemed  excusable,  or  not  culpable,  be- 
cause he  Is  misled  by  the  conduct  of  the  com- 
pany. Alexander  v.  Railroad  Ca,  112  N.  C. 
729,  734,  16  S.  E.  896.  A  perstm  Is  careless 
when  he  n^lects  to  provide  against  danger 
that  he  has  reasonable  ground  to  apprehend, 
or  against  d^terious  consequences  that  Are 
the  natural  or  probable  result  of  his  act  Tll- 
lett  V.  Railroad  Co.  (decided  at  this  tern)  24  a 
E.  111.  A  person  who  drives  up  to  a  crossing 
In  a  town  or  city  where  It  is  tbe  custom  to 
dose  gates,  so  as  to  prevent  the  passage  of 
vehicles  when  trains  are  approaching,  and  to 
open  them  when  there  is  no  danger,  is  not  neg- 
ligent If  he  drive  through  such  gate,  when 
open,  without  stopping  to  lo<^  or  listen.  The 
same  rule  applies  where  the  company  la  ac- 
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cutomed  to  keep  a  sentlnd  on  post  to  glre 
wamiiiS  of  danger,  and  a  peaxon  Is  Indnoed  to 
drive  upon  tbe  track  because  the  watctunan 
is  not  on  duty.  The  plaintiff  had  a  right  to 
expect  that  the  company  would  not  omit  to 
give  the  usual  alarm,  and  was  not  culpable 
for  acting  upon  that  suppoeition.  Einkle  t. 
Railroad  Co.,  snpra. 

The  three  Issaes  are  not  In  tbe  form  sug- 
gested and  declared  In  Nathan  T.  Railroad 
Co.  (decided  at  this  term)  24  S.  E.  511,  to  be 
ordinarily  best  Bat  this  Is  not  the  ordinary 
esse  of  negligence  on  tbe  part  of  a  defendant 
Interrentng  as  an  <^>eratiTe  cause  of  injury 
after  the  carelessness  of  a  plaintiff. 

The  gueetion  whether  the  plaintiff  had  been 
thrown  off  her  guard  by  the  omission  to  gire 
the  signal  was  preliminary  to,  and  Y&ry  dis- 
tinct from,  the  inquiry  whether  the  engineer 
might,  by  reasonable  care,  have  discovered 
that  she  was  In  danger  In  time  to  have  avert- 
ed the  accident,  notwithstanding  her  previous 
carelessness.  Here,  If  the  jury  believed  that 
the  plaintiff  was  induced  to  expose  herself  by 
the  failure  to  give  the  alarm.  It  was  their  du- 
ty to  find.  In  answer  to  the  first  issue,  that 
tbe  Injury  was  due  to  the  defendant's  n^Il- 
gencev  and,  in  response  to  the  second  Issue, 
that  she  was  not  culpable  for  exposing  her- 
self to  danger.  The  question  whether,  under 
any  given  circumstances,  It  would  have  been 
a.  prudent  precaution  to  stop  as  well  as  listen 
and  look  in  order  to  acquire  more  accurate  in- 
formation as  to  the  perU  of  going  upon  the 
track,  Is  a  mixed  one,  and  it  Is  tbe  peculiar 
province  of  the  Jury  to  pass  upon  it'  In  Oil- 
more  V.  Railway  Co.,  supra,  the  court  held 
that  it  was  for  the  jury,  in  view  of  all  the 
testimony  as  to  the  snrroimdlng  circumstan- 
ces, to  say  whether  It  was  imprudent  for  the 
plaintiff  to  venture  upon  the  track  with  his 
team.  This  mllog,  It  is  contended,  Is  In  con- 
flict with  the  principle  laid  down  In  Emry  v. 
Raihxwd  Co.,  109  N:  C.  &80,  14  S.  E.  352,  and 
It  must  be  admitted  that  this  Is  true.  If  the 
rule  of  the  prudent  man  is  not  to  be  given  as 
a  guide  to  the  Jury,  then,  where  a  case  is  sub- 
mitted to  them  because  the  evidence  Is  con- 
flicting, or  for  the  reason  that  more  than  one 
Inference  can  be  drawn.  It  f(^ows  as  an  Inev- 
itable conclusion  that  the  court  must  antici- 
pate every  hypothetical  phase  which  might 
arise  out  of  the  contradictory  testimony,  and 
all  of  the  varying  deductions  which  might  be 
drawn,  and  tell  the  Jury  beforehand  wheth^. 
In  any  aspect  presented  by  a  possible  finding 
of  fact  the  conduct  of  a  party  charged  with 
negligence  would  come  up  to  or  fall  short  of 
the  legal  standard  of  the  Ideal  prudent  man. 
In  every  Instance  where  the  trial  Judge  falls 
to  work  out  and  present  all  possible  combina- 
tions of  fact  or  all  Inferences  fairly  deduci- 
ble  from  the  evidence,  the  Jury  must  be  left, 
despite  the  Irtm-clad  rule  laid  down  in  the 
leading  opinion  In  Emiy's  Case,  to  determine 
whether  tbe  facts  as  found  by  them  were 
characteristic  of  a  prudent  or  Imprudent  man. 
Bat  OOmwe'a  Case  was  one  where  more  than 
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a  single  Inference  was  deduclble^  o-nd  It  was 
held  to  be  the  office  of  the  Jury  not  only  to 
make  the  deductions,  but  to  apply  the  rule  of 
the  prtident  man  to  them  after  they  were 
made.  This  ruling  Is  utterly  irreconcilable 
with  that  hi  Emiy's  Case.  But  while,  In  Til- 
lett  V.  Railroad  Co.  (decided  at  this  term)  su- 
pra, Emiy's  Case  was  conceded  to  be  author- 
ity up<»i  this  point,  the  later  case  of  Hinstiaw 
V.  Railroad  Co.  (N.  C.)  24  S.  E.  420,  can  be 
construed  in  no  other  way  than  as  overruling 
Emry's  Case.  The  substance  of  the  rule,  as 
stated  in  Emry's  Case,  was  that  when  the 
facts  were  controverted,  or  the  Inferences  to 
be  drawn  from  them  were  doubtful,  the  Jury 
must  find  the  facts  or  draw  the  Inferences, 
and  "the  court  must  Instruct  them. as  to  the 
law  api^cable  to  the  same."  Tbe  court  can- 
not Instruct  upon  a  state  of  facts  not  yet 
found,  and  unless  the  Judge  of  hla  own  motion 
or  with  the  aid  of  counsel  can  anticipate  ev- 
ery conceivable  aspect  of  the  testimony  upon 
which  a  verdict  might  be  based,  there  must 
be  left  some  hypothetical  phase  of  it  which  If 
adopted  would  leave  the  Jury  with  jio  better 
or  other  guide  than  that  furnished  by  the 
standard  of  the  ideal  prudeut  man.  In  over- 
ruling Emry's  Case  this  court  substitutes  nec> 
esaarlly  the  rule  prevailing  in  England  and 
adopted  by  the  supreme  court  (tf  the  Dnlted 
States  and  the  courts  of  almost  all  ot  the 
states  for  that  therein  laid  down. 

The  rdatlve  rights  and  powers  of  the  court 
and  Jury  in  the  trial  o'  actions  raising  Issues 
as  to  negligence  and  contributory  negligence 
may  be  defined  as  follows:  (1)  Where  the 
facts  are  undisputed,  and  but'  a  single  Infer- 
ence can  be  drawn  from  them,  it  Is  the  exclu- 
sive duty  of  the  couri  to  determine  whether 
an  Injury  has  been  caused  by  the  negligence 
of  one  or  the  concurrent  negligence  of  both 
of  tbe  parties.  (2)  Where  the  testimony  is 
conflicting,  upon  any  material  point  or  more 
than  one  Inference  may  be  drawn  from  It,  it 
is  the  province  of  the  Jury  to  find  the  facts  or 
make  the  deductions.  (3)  It  Is  the  duty  of 
the  Judge  to  tell  the  jury,  at  the  request  of 
counsel,  whether.  In  any  given  phase  of  con- 
tradictory evidence,  or  in  case  an  inference 
fairly  dedoclble  from  the  testimony  or  any 
aspect  of  it  should  be  drawn  by  them,  either 
of  the  parties  would  be  deemed  In  law  cul- 
pable. (4)  Where  the  testimony  Is  conflict-  * 
Ing,  or  fair  minds  may  deduce  more  than 
one  conclusion  from  it.  It  is  the  province 
of  the  Jury,  after  hearing  such  instruction 
as  may  be  submitted  by  the  court  for  their 
guidance,  to  determine  whether  either  of 
the  parties  was  properly  charged  with  neg- 
ligent omission  to  exerdse  reasonable  care 
or  to  use  such  diligence  as  a  prudent  man 
fn  the  conduct  of  his  own  affairs  would 
have  exercised  under  all  of  the  surrounding 
circumstances.  (5)  It  is  not  the  duty  of  the 
nisi  prius  judge  to  Instruct,  without  special 
request,  upon  every  possible  aspect  of  the  evl- 
d^ce,  or  as  to  every  conceivable  deduction  of 
fact  which  may  be  drawn  from  It  Morgan 
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T.  Lewis,  98  N.  0.  296;  Brown  v.  Calloway, 
90  N.  C.  119.  While  we  Bee  no  error  in  the 
Instruction  given  in  relation  to  tbe  third  Is- 
Bne,  It  la  not  material  to  dlacoss  It.  Tbe  Ju- 
ry, nnder  the  loBtmctlon  given,  mnat  have 
concluded  that  the  defendant  negligently  omit- 
ted to  give  the  signal,  and  that  tbe  plaintiff 
was  not  culpable;  and  hence  have  deemed  it 
onnecessaiy  to  respond  to  tbe  third  Issue. 
Tbe  judgmoit  la  affirmed. 


(lU  N.  a  URI) 

LITTLB  T.  CAROLINA  GENT.  R.  GO. 

(Supreme  Court  of  North  Carolina.    April  21, 
1896.) 

RaILVAT  CoKP&HIRS— LiabiUTT  fob  CKOUQaHOS 
— COMTBIBUTOKT  NsaLIOINCB. 

Plaintiff  was  injured  while  croesing  a 
railroad  tmtle  wtiich  the  public  waa  warned  not 
to  walk  on.  He  saw  the  train  comiug,  and 
uut  on  the  cap  bIH.  The  engineer  had  apphed 
tbe  brakes  when  he  fint  aaw  [riaintifr,  but  see- 
ing him  going  oat  on  the  cap  sill,  aod  knowing 
that  workmen  often  got  on  the  cap  sill  to  avoid 
trains,  released  the  bralies.  believing  the  plain- 
tiff perfectly  safe,  thougii,  having  the  train 
under  contnu,  he  conld  hav^  stopped,  had  he  be- 
lieved it  necessary.  Held,  that  tbe  jury  should 
have  been  instmeted  that  if  the  engineer,  on 
tbe reasonable  belief  that  plaintiff  waa  safe, 
released  tbe  brakes,  when,  but  for  such  belief, 
be  would  hsve  stopped  the  train,  the  plaintiff 
could  not  recover. 

Appeal  from  auperlw  court.  Union  ooontr; 
Bryan,  Judge. 

Action  by  J.  F.  Little,  by  his  next  friend, . 
against  the  Carolina  Central  Railroad  Com- 
pany, to  recover  damages  for  personal  In- 
juries.   There  was  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

Tbe  court  submitted  tbe  following  issues: 
"(1)  Was  tbe  plaintiff  Injured  by  the  negli- 
gence of  the  defendant?  (2)  Did  the  plain- 
tiff contribute  to  his  injury  by  bis  own  negli- 
gence? <3)  Notwithstanding  tbe  negligence 
of  the  plaintiff,  could  tbe  defendant  have  , 
avoided  the  injury  to  tbe  plaintiff  by  the  ex- 
ercise of  ordinary  care?" 

Tbe  plaintiff  testified  In  bis  own  bebalf  as 
follows:  "On  January  19,  1894,  came  to 
Monroe,  and  walked  home  on  railroad  track, 
one  and  a  half  miles  this  side  Beaver  Dam. 
I  was  going  down  track  to  cross  trestle. 
Looked  back,  and  saw  no  train.  I  could  see 
back  three-quarters  mile.  As  I  got  near  mid- 
dle of  trestle,  saw  some  bands.  I  beard 
them  holler,  and  saw  them  motion  tbeir 
hands.  I  looked  back,  and  saw  train  com- 
ing about  fifty  yards  from  me;  maybe,  one 
hundred  yards.  I  was  very  near  midway. 
I  made  for  tbe  side,  took  seat  on  cap  sill, 
squatted  down,  and  pot  my  arms  around 
guard  rail.  I  had  not  heard  it  blow.  Can 
bear  It  blow  two  miles,  In  still  weather.  It 
was  very  still  day.  Train  passed  me,  and 
struck  me  on  head.  It  made  a  wound  four 
Inches  l<mg.  Scraped  tbe  skull;  a  little  hole 
np  in  head.  No  way  to  get  off,  unless  I 
Jumped  off.  Trestle  forty  or  fifty  feet  high. 


It  didn't  stop.  If  It  slacked  op,  I  couldpaot 
tell  it  It  frightened  me  pretty  badly  when 
I  saw  train  coming.  I  was  hurt  pretty  badly. 
Could  walk.  Had  pain  In  head  twelve 
months  contlnnonsly,  occasionally.  It  gave  me 
headache  every  time  I  rode  horseback,  or  did 
any  Jarring  work.  I  couldn't  hear  as  well 
as  I  did  before.  Could  not  hear  well  tben." 
Gross-examined:  "I  got  on  track  between 
rails  at  Monroe.  When  I  got  to  tbe  trestle 
I  looked  back.  I  can  read.  Saw  printed 
notice  on  board,  notifying  persons  not  to  go 
on  trestle.  I  waa  scared  bad.  Tbe  place 
I  got  on  was  about  (me  and  a  half  feet  from 
end  of  cross-ties.  I  had  Just  time  to  get  on. 
I  think  it  was  front  part  of  train  that  struck 
me.  It  was  a  short  train,— &  passenger  train. 
If  I  had  thrown  my  head  back,  I  would  not 
have  been  hit.  Not  certain  about  the .  dis- 
tance the  train  was  from  me  when  1  first 
saw  It  I  was  facing  track.  Might  have 
been  looking  towards  Monroe.  I  couldn't 
work  for  about  two  months.  I  had  had  bead- 
ache  before.  Dr.  Ashcraft  treated  me.  He 
said  I  could  get  a  doctor,  if  necessary.  I 
had  Drs.  Green  and  Dees.  Have  paid  Dr. 
Dees  two  dollars;  nothing  to  Dr.  Green." 
Redirect:  "I  don't  know  bow  much  I  owe 
Dr.  Green.  Ashcraft  had  nothing  to  do  after 
I  went  to  Green  and  Dees.  After  I  squatted, 
It  was  about  one-qnarter  minute  before  train 
struck  me.  If  tbe  train  bad  blown  when  I 
could  have  first  seen  it,  I  could  have  got  off." 

B.  M.  Medlln,  for  plaintiff,  testified:  "Uve 
one-half  mile  from  trestle.  It  Is  not  under 
one  hundred  yards  long.  Between  fifty  and 
sixty  feet  high.  I  passed  It  every  month. 
Sometimes  walked  over.  At  that  time  no 
other  crossing.  Many  people  crossed  there. 
IToot  log  washed  away.  Cap  sill  stuck  out 
nearly  two  feet  from  track.  A  man  could 
swing  down.  Cross-ties  six  or  eight  Inches 
apart.  A  man  can  be  seen  on  trestle  one 
thousand  one  hundred  and  fifty  yards.  Two 
signboards,— one  at  each  end  of  trestle.  I 
measured  tbe  rails.  There  are  one  btmdred 
and  fifteen  rails,  thirty  feet  each."  Cross- 
examined:  **The  signboards  are  twelve  or 
fifteen  feet  from  end  of  trestle.  One  could 
tell  that  a  person  was  between  the  sign- 
boards. Have  seen  train  pass  when  bands 
at  work  on  trestle.  Don't  know  that  I  ever 
saw  any  of  tbe  hands  get  on  cap  slU.  From 
cap  sill  to  top  of  rail  about  two  feet  From 
end  of  cross-tie  to  cap  sill,  eighteen  inches  or 
two  feet  A  man,  by  squatting  down  on  cap 
sill,  looks  like  he  might  be  safe;  but  I  don't 
know."  Redirect:  "At  one  tbonsand  one 
hundred  yards  I  can  tell  that  a  boy  was  on 
trestle,  coming  towards  me." 

J.  F.  Llttie,  recalled:  "I  was  In  between 
the  rails  when  I  saw  the  train." 

J.  C.  Nelmyer,  in  behalf  of  defendant,  testi- 
fied: '1  recollect  the  occurrence.  I  was  the 
engineer.  Three^uarters  mile  from  curve  to 
trestle.  I  saw  somebody  on  tbe  track.  Could 
not  tell  which  part,— whether  on  trestle  or 
not  Between  one-quarter  and  one-half  mile. 
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•aw  man  on  trestle.  He  walked  from  middle 
of  tradt  on  trestle,  and  stepped  off  onto  cap 
riU.  I  applied  brakes  ttS  reduce  speed  for 
trestle,  wUcn  was  twenty  miles  an  boor.  I 
saw  tben  ttiat  be  was  ont  ot  my  way.  If  2 
bad  retained  my  brake,  I  would  bave  stop- 
ped. If  be  bad  been  In  my  way.  I  relieved 
the  brake,  seelnc  be  was  ont  of  my  way, 
wbleb  brougbt  me  to  fifteen  or  twenty  mOes 
per  bonr.  I  knew  tbe  l>rldgemen  were  work* 
Ing  (m  trestle.  I  pass  them  almost  dally  on 
cap  sOl.  I  looked  ont  Had  my  bead  out  of 
cab  window.  Engine  did  not  strike  blm.  1 
mnt  on.  I  tboQgbt  be  was  one  at  tbe  men 
working  oa  tbe  trestte.  Men  at  woiIe  on 
trestle  generally  get  out  on  cap  alll  when 
train  passes.  Tbey  are  perfectly  safe.  _  I  do 
not  know  plalntifE,  He  was  lo(^ng  towards 
me  wben  I  passed.  He  was  between  one- 
quarter  and  Mie-balf  mile  from  me  wben  I 
saw  him  going  to  cap  sOl.  I  was  not  re- 
quired to  blow  for  that  trestlfc  I  did  not 
Mow."  Cross-examined:  "I  gave  no  notice 
ot  appreachlng  trestle.  I  did  not  tblnk  it 
was  necessary  to  Mow.  I  did  not  know  wbo 
tbe  man  was.  He  did  not  act  to  me  like  he 
was  scared.  Z  would  haTe  stoi^ked,  If  be  bad 
not  tj^en  ont  of  my  way.  I  was  about  one 
bnndred  yarAi  from  trestle  whoi  I  saw  be 
was  on  cap  rill,  ont  of  my  way.  He  was  on 
rlgbt  hand  from  me  when  he  got  off.  If  I 
bad  known  I  bit  him,  I  would  have  stoiq>ed. 
I  don't  know  whether  It  was  Little  or  not" 
Redirect:  "I  told  Mr.  Moncnre  that  tbe  man 
was  not  stmck  by  engbie." 

HacRae  ft  Day,  fdr  airateUant,  F.  L  Os- 
borne, for  appeUee, 

ATBBT.  3.  It  was  conceded  and  settled  In 
Caaik  T.  Railroad  Co..  109  N.  a  430.  14  S.  B. 
43*  that  one  wbo  attempts  to  walk  across  an 
derated  trestle  so  high  that  It  Is  dangerous 
to  Jump  from  It  to  the  ground  la  negligent 
and  that  where  he  Is  Injured  by  a  train 
while  crossing,  It  Is  the  duty  of  a  jury  to  find, 
hi  response  to  an  Issue  InrolTing  tbe  ques- 
tion, that  be  contributed  by  bis  own  careless- 
ness to  cause  tbe  Injury.  Pickett  t.  Railroad 
Co.,  117  N.  a  688.  28  a  B.  264;  Baker  t. 
Railroad  Go.  (decided  at  this  term)  24  S. 
E.  415.  In  the  case  at  bar,  as  In  Clark  t. 
Railroad  Co.,  supra,  the  only  question  pre- 
sented Is  whether  there  was  any  Interrenlng 
negligence  on  the  part  of  tbe  defendant  or. 
In  other  words,  whether,  notwithstanding  tbe 
admitted  carelessness  of  tbe  plaintiff,  tbe 
defendant's  engineer,  after  the  plaintiff  had 
exposed  himself  to  danger,  might  have  avert- 
ed the  accident  by  tbe  exercise  of  ordloary 
care.  The  engineer  saw  the  plaintiff  on  the 
trestle  in  time  to  have  stopped  the  train 
without  peril  to  those  on  board,  and  to  have 
avoided  the  acddentl  For  this  reason  the 
court  Instiucted  the  jury  to  respond  In  the 
afflrmatlTe  to  the  third,  as  well  as  to  tbe  sec- 
ond. Issue.  But  the  ^Intlff  testifies  that, 
whok  be  looked  buA  and  saw  the  train  ap- 


proatOdng,  be,  in  obedlnice  to  a  signal  trom 
a  railroad  hazid,  moved  to  one  side,  sat  down 
upon  a  cap  sill,  and  put  bis  anus  around  a 
guard  rail.  The  plaintiff  further  testUed 
that  the  passing  train  strudi  blm  In  tbe  fore- 
head, and  Inflicted  a  painful  wound,  but  ad- 
mitted that.  U  he  had  held  back'  bis  bead,  he 
would  have  escaped  uninjured.  Tbe  en- 
gineer testlfled  that  he  saw  that  the  plaintiff 
was  on  the  trestle  wben  bis  train  was  be- 
tween a  quarter  and  a  half  mile  from  him, 
and,  on  percdvlng  his  situation.  Immediately 
applied  brakes,  and  6ould  and  would  have 
stopped  tbe  train  befwe  reaching  the  point 
where  jdaintlfl  th«i  was,  If  he  had  not  seen 
tbe  plaintiff  step  upon  tbe  cap  sill.  The  en- 
l^neer  says  that  he  was  rannlng  at  the  rate 
of  20  miles  an  hour,  and,  by  applying  the. 
brakes,  reduced  the  speed,  on  seeing  that 
Little  was  on  the  trestle;  but  when  tbe  lat- 
ter took  refuge  upon  tbe  cap  slil,  he  relieved 
the  brakes,  and  made  no  further  effort  to 
stop,  ^e  engine  passed  Little,  according 
to  the  englnew's  account,  without  Injuring 
him.  He  -wtiB  seen  hy,  and  was  looking  at 
tbe  engineer  as  the  enghie  passed  blm.  As 
a  reason  for  rdlevlng  brakes  when  Little 
was  seen  to  stop  on  the  cap  sUl,  tbe  raglneer 
testifies  that  the  train  hands  were  at  the 
time  working  on  the  trestle,  and  were  In  the 
habit  ai  moving  out  on  tbe  cap  slU  wben  a 
train  approached,  sub  they  could  thereby  easi- 
ly avoid  collision.  Tbe  cap  sills  projected  a 
foot  and  a  half.  The  defendant  asked  tbe 
court  to  Instruct  the  jury.  In  substance,  that 
If  the  engineer  had  seen  that  others  who  had 
taken  refuge  from  passing  trains  on  the  cap 
sills  had  escaped  tmhurt  and  if,  acting  upon 
tbe  reasonable  belief  that  the  plaintlfl  was  in 
a  idace  of  safety,  be  relieved  the  brakes, 
when  he  would,  but  for  such  belief,  bare 
stopped  the  train  before  reaching  tbe  pc^t 
on  tbe  trestle  where  the  plaintiff  was  strick- 
en^ they  sbould  answer  tbe  third  Issue  In  tbe 
negative.  Ttian  was  error  In  refusing  to 
submit  this  proposition  to  tbe  jury.  It  was 
the  duty  ot  the  engineer  to  st(^  tbe  train.  If 
It  appeared  to  blm  that  tbe  natoral  and  prolv 
able  cwsequence  of  relieving  the  brakes  and 
allowing  the  train  to  continue  Its  course 
would  be  injurious  to  the  plaintiff.  While  an 
engineer  is  required,  when  placed  In  such  a 
situation  as  was  Nelmyer.  according  to  bis 
testimony  and  that  of  other  witnesses,  to  re- 
solve all  reasonable  doubts  In  favor  of  sav- 
ing life  (Clark  v.  Railroad  Co.,  supra),  that 
rule  does  not  Impose  upon  him  the  duty  of 
providing  against  what  he  has  no  reasonable 
ground  to  believe  would  happen.  The  legal 
obligation  is  to  take  pn^r  precaution  to 
guard  against  what  is  the  usual  or  justly 
expected  consequence  of  one's  acts.— not 
against  unexpected,  unusual,  or  extraordi- 
nary results.  Tfllott  v.  Railroad  Co.  (at  this 
term)  24  S.  BL  113;  Blue  v.  Railroad  Co.,  116 
N.  C.  9&S,  21  &  B.  290;  Bmery  v.  Railroad 
Co..  102  N.  a  226.  9  S.  B.  138;  Russell  v. 
Town  of  Monroe,  116  N.  a  720.  21  S.  B.  550; 
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Ttaompwn  t.  Winston  (decided  at  this  term) 
24  8.  B.  421.  The  court  onglit  to  bave  called 
the  attention  of  the  jar7  to  tba  qneetlon 
whether  the  cap  sill  had  provon  a  safe  place 
of  refuge  for  otherb,  and  whether  the  en- 
gineer dMlst»d  fnnn  the  effort  to  stop  the 
train  In  time'  to  prevent  a  collision  because 
he  entertained  the  reasmable  belief  that  the 
plaintiff  was  no  longei  in  danger.  In  re- 
fusing the  Instruction  that  would  have  pre- 
sented this  view  of  the  evidence,  there  was 
error  which  entltlfls  tSia  defendant  to  a  new 
trial  NewtrlaL 


(lu  H.  a  780) 

GlitNB  T.  BAKEB  ct  sL 

(Supreme  Oourt  of  North  Carolina.    April  21, 
1806J 

OBSTauonoK  or  Btbbam  —  Aorroir  roa  Dahaobs 

— IlTSTBUOTIOXB— BviDBKCa. 

1.  A  landowner  mar  recover  for  fnjarr  to 
his  land,  molting  proximately  from  the  main- 
tenance of  a  dam  on  his  neighbor's  premises, 
though  such  injury  was  aggraTSted  by  other 
causes  not  within  defendant's  controL 

2.  Where  the  sole  Issae  was  whether  de^ 
fendant's  dam  injured  platntitTs  land,  ovjer 
which  a  creelc  pawed  before  emptying  into  de- 
fendant's mill  pond  above  the  dam,  au  instruc- 
tion that,  if  the  injury  resulted  from  the  filling 
up  of  the  creek  with  sand  between  plaintiff's 
land  and  the  pond  by  the  washing  of  the  hill- 
sides and  the  failure  to  dean  out  the  channel, 
plaintiff  could  not  recover,  provided  these  obstruc- 
tious  did  not  result  from  ^e  maintenance  of  the 
dam  or  pood,  was  correct. 

3.  On  an  issue  as  to  whether  ptaintifTs  land 
was  injured  by  defendant's  mill  dam,  or  by  ac- 
cumulatiuua  of  sand  in  a  creek  passing  over 
plointifTs  land,  it  was  not  error  to  exclude  testi- 
mouy  as  to  the  tendencT  of  the  atreams  in  that 
county  within  the  past  few  yean^  in  refoenoe 
to  filling  up  with  sand. 

Appeal  from  snpeflor  court,  Oleveland 
county;  Tlmberlake,  Judge. 

Action  by  H.  Cllne  against  M.  J.  Baker 
and  others  to  recover  damages  for  Injury  to 
land  alleged  to  have  been  caused  by  defend- 
ants* mllldam.  Judgm»t  for  plaintiff,  and 
d^endants  appeaL  Affirmed. 

Jones  &  TUlett,  for  appellanta 

FAIRCIiOTH,  0.  J.  The  foUowtng  Issue 
was  submitted:  "Does  the  defendants'  mlll- 
dam damage  the  land  of  the  irialntUF,  as  al- 
leged In  complatntr'  Ana  "Xes."  A  creek, 
passing  through  plaintiff's  land,  empties  Into 
defendants*  mill  pond  a  mile  or  more  above 
the  dam,  and  plaintiff  alleges  that  the  sand, 
washing  Into  the  creek,  is  prevented  from 
flowing  out  by  the  mill-pond  water,  and  that 
shoals  of  sand  are  xffOdnced  in  the  a«ek, 
which  throws  back  the  creek  water  on 
his  lands  to  his  damage.  The  defendants 
aver  that-  the  nonflow  of  the  sand  Is  caused 
by  rafts  and  <rt>stmctions  In  the  ere^  and 
the  want  of  proper  dlt^lng.  Numerous  wit- 
nesses were  examined  as  to  the  dam,  the 
pond,  and  the  ccndltimi  off  Qie  creA,  now 


and  at  former  periods.  His  honor  Instruct- 
ed the  Jury  as  follows:  "The  question,  and 
the  sole  question,  for  your  determination  Is, 
Is  the  plahitlfCs  land  injured  by  defendants* 
dam?  If  It  Is,  then  he  Is  entitled  to  recor- 
er.  If  the  6BjnBse  results  from  any  other 
cause  whatsoever,  and  not  fruu  the  dam,  he 
Is  not  entitled  to  recover.  So  that.  If  the 
jury  bellere  that  the  Injury  to  the  pUlntlff*s 
land  was  caused  by  the  fflllng  up  of  the 
creek  with  sand  between  his  line  and  tlie 
mill  pond,  and  that  this  accnmnlatUm  of 
sand  in  the  creek  was  caused  by  the  wash- 
ings of  the  hillsides,  the  lodging  of  trees 
and  brush,  and  the  failure  of  the  landown- 
ers properly  to  dean  out  the  channel  ot  the 
creek,  and  not  hy  the  dam  or  pond,  you 
should  answer  the  first  Issue  'No,'  provided 
yon  further  find  that  these  obstructions,  in 
the  way  of  accumulations  of  sand  and  other 
things,  do  not  result  from  the  malut^iance 
;  of  Uie  dam  or  pond.  It  the  jury  bellere  the 
damage  to  the  land  of  plaintiff  compliUned 
of  ma  caused  by  c^tmctions  In  tbe  creek, 
above  the  head  of  the  mill  pood.  <hi  tlw  land 
of  defmdant  Baker,  or  other  landowners  on 
the  creek,  or  aa  the  land  of  all  of  them,  and 
not  by  the  dam,  then  they  should  find  the 
first  issue  'No,'  provided  ttuse  obstructlfHia 
do  not  result  from  the  dam  or  pond,  and 
would  not  go  along  out  if  tbe  dam  was  re- 
moved. But,  U  they  would  not  go  along 
out,  if  dam  was  removed  from  mill,  still 
answer  first  issue  'No.**'  The  Instruction 
fully  covered  the  contention  of  tbe  parties 
in  plain  language,  and  was  In  no  vrey  preju- 
dicial to  tbe  Pendants,  and  answovd  tbe 
merits  of  the.  defmdants*  prayers  for  in- 
structions. Certainly,  If  the  damage  result- 
ed from  causes  over  which  the  defendanis 
bad  no  ccmtrol,  they  could  not  be  held  liable. 
If,  however,  the  dam  and  ptmd  were  the  di- 
rect cause  of  the  damage,  although  aggra- 
vated by  other  causes  over  which  tbe  defend- 
ants had  no  OMitrol,  they  would  still  be  11a- 
abl&  State  r.  Holman,  IM  N.  a  S61,  10  & 
E.  758. 

The  only  material  exception  of  the  defend- 
ants as  to  the  evidence  was  the  exduidui  of 
this  question:  "What  has  been  the  tend«tcy 
of  the  streams  In  CSeveland  county  in  ref- 
erence to  filling  up  with  sand  in  tbe  last 
few  years?"  We  think  this  questiMi  was  too 
broad  and  grairaal,  and  was  calculated  to 
mislead  or  prejudice  the  minds  of  the  jury. 
The  question  presented  by  the  Issue  point- 
ed to  tbe  facts  and  actual  condition  of  this 
creek  and  pond.  It  was  therefore  irrderanr, 
and  it  vrould  have  been  error,  to  submit  It 
to  the  jury  for  that  reason.  The  question, 
under  croes-ezamlnatlon  and  redirect,  con- 
cerning the  different  streams  In  the  oonnty, 
in  different  localities  and  in  different  soUs^ 
anid  other  natural  conditions,  would  have  led 
to  an  endless  Inquliy,  and  almost  necessarily 
confused  the  minds  of  the  jory.  ques- 
tion was  pn^rly  emiluded.  No  error. 
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018  N.  a  7«> 
KSttSTONS  DBILLBB  00.  t.  WORTH 

(BtQrau  Oomt  of  North  flBTnllna.   April  21, 
1B060 

ftwMT  TO  JniT  TBui^ExoBPTiom  «o  Bimu** 

An  «xc^ptioD  to  a  referee's  report,  re- 
■eriinc  the  right  to  a  iwey  trial,  most  contain  a 
qie<^G  demand  for  the  trial  ol  the  iaaue  of  fact 
laiaed  btr  the  pleading  and  passed  upon  by  the 
referee  m  the  finding  excepted  to,  and  point  out 
the  precise  imue  on  which  teatimonr  would  be 
offered. 

Appeal  from  eoperlor  coart,  Mecklenbors 
eoudtr;  Bryan,  Judg& 

Action  by  the  Keystone  Driller  CJompany 
against  W.  E.  Wortb  and  aBOther  for  goods 
■old  under  a  contract.  ITrom  a  Jndgmuit  for 
plalntifff  dffitendanta  appeal.  AjQlriDed. 

GlartcsoD  A  Dnla  and  Jones  ft  TUlett,  for 
app^lanta.   BurweO.  WaUcer  ft  Oante  and 

■  H.  W.  Harris,  for  appellee. 

AVERY,  J.  Wben  tills  case  was  heard  on 
appeal  at  the  last  term  the  court  held  (117 
M.  C  620,  521,  23  S.  £.  427),  that,  though  a 
party  to  an  action  in  which  a  compulsory 
order  of  reference  has  been  made  may  ta^e 
the  precaution  to  reserve  in  apt  time  his 
right  of  trial  by  Jury  at  every  prerlous  stage 
of  the  proceeding,  yet  he  may  BtlU  waive  it 
by  omitting,  when  he  flies  his  exceptlcms  to 
the  referee's  report,  to  set  forth  specifically 
"the  points  upon  which  he  electa  to  demand 
a  trial  by  Jury."  The  exception,  it  was  de- 
clared, must  contain- a  defluite  and  speeiflc 
demand  for  the  trial  of  an  issue  of  fact 
raised  by  the  pleadings  and  passed  upon  by 
the  referee  In  the  finding  excepted  to.  The 
ruling  of  the  court  rested  upon  the  principle 
that  even  this  constitutiiKuU  privily  must 
be  asserted  In  such  a  manner  as  to  show  a 
due  regard  for  the  rights  at  others.  Tbe 
constitatlon  provides  (arUde  1,  {  SB)  that: 
"AH  courts  shall  be  open;  and  every  poson 
for  an  injury  done  him  in  bis  lands,  i;oods. 
person  ot  reputation,  shall  have  remedy  by 
due  course  of  law,  and  right  and  Justice  ad- 
ministered without  sale,  denial  or  delay." 
An  adversary  par^  ought  not  to  be  delayed 
In  the  final  adjudication  oi  the  contnuversy 
by  tbe  fact  that  the  exertions  are  so  drawn 
as  to  take  two  chances,  first  ot  a  favorable 
decision  by  the  court  and  then  of  a  finding 
In  his  favor  by  the  Jniy.  Kor  ought  he  to 
be  ddayed  because  the  demand  for  a  Jury 
trial  falls  to  point  oat  the  predss  Issue  as 
to  which  testimony  must  be  offered.  The 
ezoeptlMi  ought  either  to  ttnbody  a  formal 
Issue  arising  out  ot  the  Readings  and  cov- 
ered tqr  tbe  adverse  flndioA  or  If  ought 
plainly  and  unmistakably  to  p<^t  out  the 
tmas  of  the  Inquiry  that  It  Is  pnqiwBed  to 
submit  to  the  Jury.  With  such  spedflc 
knovrtedge  ot  the  xiatare  of  the  demand  tbe 
adv«saEy  party.  If  be  see  that  the  Issue  is 
one  raised  by  the  pleadings,  can  prepare  to 
meet  the  question  by  proper  prooL   Had  the 


defendant  here,  when  he' filed  his  ezoeptlMUi 
to  the  repiNrt,  Indicated  the  specific  points 
VDoa  which  he  demanded  that  the  Jury 
should  pas^  the  pia^CUt  would  doubtless 
have  beat  ready  to  meet  him.  and  the  trial 
would  have  been  had  at  tbe  time  when  the 
report  ot  tbe  referee  first  came  up  for  con- 
slderatkw.  This  Is  not  the  first  time  that 
counsel,  apparently  at  least,  have  sought  the 
benefit  ot  a  rehearing  under  the  guise  of 
asking  the  court  to  exj^ain  its  ruling.  If 
defendant's  counsel  had  embodied  the  Issue 
tendered,  when  tbe  case  was  called  for  a 
hearing,  in  the  exceptions  to  the  teport.  In 
Order  to  show  the  precise  nature  of  his  de-- 
mand,  he  would  have  been  entlUed  to  claim 
a  trial  upon  such  of  them  as  were  raised  by 
the  pleadings,  and  adversely  found  by  the 
referee,  as  he  seems  to  hare  asserted  his 
right  up  to  that  tlme^  Tba  Judgment  la  af- 
flimed. 


(118  N.  C.  U7) 
CHITTT  V.  CHITTT. 
(Supreme  Oonrt  of  North  Carolina.    April  81, 
1896.) 

BoMcaTBiD  —  Who  mat  Claim  —  Fusmvs  noH 

JUBTlCe. 

A  hnsband  who  ham  left  the  state  to  c» 
cape  a  prosecution,  with  the  intention  of  retorn* 
ing  as  aoon  aa  he  can  eacceed  in  having  the  prose- 
cation  diamiased,  his  wife  and  children  remaining 
in  the  state  npon  his  home  place,  la  a  "ren^ 
dent"  of  the  sUte  (Const  art.  10,  |  1  et  seqj. 
so  as  to  mtitle  him  to  a  homestead.  Chirk.  J., 
dtosenting. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Norwood,  Judge. 

Artlon  by  Solomon  Chltty  against  J.  M. 
Chitty.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Beversed. 

J.  S.  Orogan,  for  appellant  Watson  ft 
Buxton,  tor  appellee. 

FAIRCLOTH,  G.  J.  The  facts  found  by 
the  referee  and  sustained  by  the  court  are  as 
follows:  (1)  That  plaintiCt,  in  Novembw, 
18S7,  owned  and  occupied,  as  his  borne  places 
the  land  now  In  controversy,  and  left  the 
state  In  that  month  to  avoid  a  warrant  out 
against  him  for  false  pret«UK^  with  tbe  In- 
tentI<Hi  of  returning  aa  soon  as  the  case 
against  him  should  be  thrown  out  of  dourt, 
and  that  his  wife  and  children  remained  on 
the  place  until  plaintiff  returned,  about 
ChrlstmaB,  1888;  tbat  the  plalntUf  spent  his 
time  In  visiting  r^tlves  In  various  states,  In- 
tending to  return  to  this  state  wben  he  b»> 
llered  the  charge  against  lilm  to  be  burled, 
(2)  Tbat  during  bis  absence  an  attachment 
Issued,  and  tbe  land  was  sold,  and  the  de- 
fendant purchased  It;  no  homestead  havbss 
been  asidgned  to  the  plaintiff.  His  houat 
held  that  the  plaintiff,  during  his  absence, 
was  not  a  resident  of  this  state,  and  there- 
fore not  entlOed  to  a  homestead.  -VUm  Is 
the  only  question  presented. 

The  etmstltnUiMi  guaranties  the  right  to  a 
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bomestead  to  every  resident  on  tlie  land  oc- 
cupied by  him,  and  whoever  denies  the  right 
mnst  show  that  the  case  falls  within  the.ccm- 
stitutional  ezceptionB,  which  Is  not  the  case 
In  this  Instance,  or  that  the  owner  has  lost 
It  by  nonresldence.  Beddeuce  and  domicile 
are  so  nearly  allied  to  each  other  In  meaning 
that  it  is  difficult  sometimes  to  trace  the 
shades  of  difference,  although  in  some  re- 
spec  ts  they  are  distinct;  and  the  definitions 
of  residence  are  sometimes  apparently  ctm- 
fllcting,  owing  mainly  to  the  nature  of  the 
subject  with  which  the  word  Is  used,  the 
purpose  being  always  to  give  to  It  such 
meaning  and  force  as  will  effectuate  the  In- 
tention oi  that  parttcniar  statute.  The  great 
bulk  of  cases  In  the  boolcs  are  cases  of  statu- 
tory residence,  as  applied  to  the  subjects  of 
voting,  eligiUlity  to  office,  taxation,  jurisdic- 
tion In  divorce  proceedings,  probate  and  ad- 
ministrations, Umltations,  attacbmmts,  and 
the  like  cases.  The  word  Is  frequently  used 
In  the  sense  of  bodily  presence  Id  a  place, 
sometimes  a  tnere  temporary  presrace,  and 
sometimes  the  most  settied  and  permanent 
abode  in  a  place,  with  all  the  shades  of 
meaning  between  these  extremes,  and  also 
with  reference  to  the  distinctitm  between  an 
actual  and  legal  residence.  So  it  seems  en- 
tire proper  to  consldOT  its  meaning  in  con- 
nectitm  with  the  subject-matter  and  the  pur- 
pose of  the  statute  in  which  It  la  found,  as 
well  as  the  relation  of  the  citizen  to  &e  snb* 
Ject-mattor.  The  leading  purpose  of  the  con- 
stitution (article  10,  ffi  1-3,  8)  is  to  seeore  the 
bomestead  to  the  debtor  and  his  family,  and 
the  term  **reddent"  therein  should  be  so  con- 
strued as  to  accomplish  that  purpose,  unless 
there  should  be  foond  some  positive  or  nec- 
essary and  reasonable  rule  of  law  to  the 
contrary.  Absence  from  the  state  does  not 
necessarily  mean  a  change  of  residence,  in 
the  legal  sense,  as  that  question  depends  up- 
on the  Intention  and  other  tacts.  A  pro- 
tracted residence  In  another  state,  engaged 
In  a  permanent  business,  with  no  -home  In 
this  state,  would  be  at  least  Inconsistent 
with  a  residence  here.  "BestdCTce,"  strictiy 
construed,  would  defeat  the  object  of  the 
constitution  (article  10)  In  relation  to  home- 
steads. If  a  dtlzen  ot  Raleigh  should  go  to 
Baltimore  on  business,  he  could  not  be  said 
to  Ilferally  reside  In  Raleigh  during  his  ab- 
sence; but  by  allowing  the  doctrine  of  animo 
reveri»ndl  Ite  reasonable  force,  the  business 
Is  attended  to,  and  the  purpose  of  the  law  is 
secured.  The  question  of  domicUe  and  resi- 
dence has  been  so  fully  and  frequently  dis- 
cussed by  this  court  that  It  would  be  super- 
fluous work  to  repeat  what  has  be«i  decided. 
We  win  only  refer  to  Flnley  v.  Saunders,  08 
N.  0. 462,  4  S.  E.  M6;  Fulton  T.  Roberts,  118 
N.  C.  421, 18  8.  B.  510;  State  V.  Orlzsard,  89 
N.  G.  115,  and  tbe  several  cases  therein  re- 
ferred to;  and  to  State  v.  Johnston  (at  tbe 
iwesent  term)  23  S.  SL  021.  The  graieral  rule 
from  tbe  cases  Is  that  when  one  leaves  the 
state  with  the  Intentlcm  of  returning  be  does 


not  lose  bis  residence  here.  This  will  do  for 
the  present  case;  but,  to  avoid  any  extreme 
conclusions  from  the  above  statement,  we 
will  say  that  circumstances  may  easily  lead 
to  a  dlfferoat  result;  for  Instance,  if  the 
lapse  of  time  should  be  long  enough  to  rebut 
such  Intention,  or  If  a  residence  should  be 
acquired  in  another  state,  or  by  engaging  in 
permanent  badness  elsewhere,  without  the 
anlmo  reTertendi,  or  by  assuming  tbe  duties 
and  privileges  of  a  citizen  in  such  other 
stat&  The  question  Is  one  of  law,  and  not 
of  morals,  and  we  oouid  not  Inquire  Into  the 
latter.  Our  opinion  is  that  tbe  court  below 
committed  error,  and  that  the  plaintiff  Is  en- 
titled to  recover  on  the  facts  now  In  tbe  ree- 
<nd  before  na.  Reversed. 

CliABK,  J.  (dissenting.  Tbe  sole  questiiHi 
in  this  case  Is  whether  a  fugitive  from  Justice, 
wandering  about  in  other  states,  without  In- 
t^tion  of  returning  until  a  criminal  indict- 
ment against  him  in  this  state  can  be  pro- 
cured to  be  dropped,  and  upon  whom,  there- 
fore, personal  service  of  summons  cannot  be 
made,  is  liable  to  be  brought  into  court  In  a 
civil  action  by  attachment  of  bis  property  and 
publication,  and  If  he  can  set  aside  the  sale 
under  such  attachment  proceedings  on  the 
ground  Qiat  ids  homestead  was  not  set  apart 
The  question  is  in  reality  a  sln^e  one,  be- 
cause, unless  such  fugitive  is  a  nonresident, 
tbe  attachment  will  not  lie,  and.  If  he  Is  a 
nonresident,  be  Is  not  entitied'  to  the  home- 
stead. It  would  be  singular  If  a  party  could 
thus  not  only  de^  tbe  criminal  process  of  tbe 
court,  but  by  sucb  Indefinite  and  Illegal  ab- 
sence from  tbe  state  could  also  avoid  service 
of  civil  process,  and  on  bis  return  could  (as 
this  plaintiCF  Is  attempting  to  do)  take  back 
his  property,  with  his  debt  paid  by  the  put^ 
chaser  at  the  sale  which  had  been  ordered  by 
a  court  of  justice.  It  would  seem  tliat  the  de- 
cisions of  the  court  have  been  conclusive 
against  this  very  ingenious  and  novel  proceed- 
ing. In  Wheeler  v.  Cobb,  76  N.  C  21,  It  was 
held  that  one  voluntarily  removing  to  another 
state  for  the  purpose  of  discharging  tbe  duties 
of  an  office  of  ind^nlte  duration,  though  he 
may  occasionally  visit  tbe  state,  and  may 
have  the  Intent  to  return  at  some  future  day, 
is  a  nonresident  for  the  purposes  of  an  at- 
tachmrat  This  has  berai  often  dted  with 
approval,  and  as  late  as  Garden  v.  Garden,  107 
N.  C  214, 12  S.  B.  197,  this  court,  again  dting 
It,  adds:  "Tbe  prominent  Idea  is  that  the 
debtor  must  be  a  ncmresidrait  of  this  state,  not 
that  he  must  tie  a  resident  tilsewhere.  Tbe 
essential  charge  Is  Uiat  be  Is  not  residing  or 
living  in  this  state  where  process  may  be 
served  so  effectually  as  to  reach  him.  In  oth- 
er words,  his  properl7  Is  attachable  If  his  resi- 
dence IB  not  sucb  as  to  subject  blm  prasonally 
to  the  Jurisdiction  of  the  court  uid  place  him 
upon  equality  with  other  resldenta  In  this  re- 
spect" The  court  then  goes  on  to  say  that 
"visiting  this  state  only  once  or  twice  a  year, 
and  with  a  graeral  Intention  of  returning  at 
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some  ind^inite  time  and  making  his  home 
here,"  would  not  exempt  his  property  from  at- 
tachiaent  The  court  further  adds:  "Non- 
residence,  within  the  meaning  of  the  attach- 
ment law,  means  the  actual  cessation  to  dwell 
wlpiln  a  state  for  an  uncertain  period,  with- 
out definite  Intention  as  to  a  time  for  return- 
lug,  although  a  general  Intention  to  return 
Toay  exist."  For  these  propoeltlons  the  opin- 
ion citM,  besides  Wheeler  t.  Cobb,  supra, 
Wap.  Attachm.  36;  Weltkamp  t.  Loehr,  53  N. 
T.  Super.  Ct  78.  If  former  deliverances  of  our 
own  court  are  to  guide  us,  this  would  settle 
the  present  case,  for  this  f ngltire  from  Justice 
not  only  did  not  **vislt  the  state  twice  a  year," 
but,  so  far  from  having  an  Intention  to  return 
at  a  deOnlte  time,  he  had  a  most  definite  and 
fixed  determination,  for  a.Tery  good  and  suffi- 
cient reason,— the  terror  of  the  Indictment 
which  had  been  returned  against  him,— not  to 
return  until  "this  charge  against  him  was  bur- 
led." There  being  no  statute  of  limitation 
after  indictment  found,  It  was  uncertain  as  to 
time  and  manner  when  the  furtive  could  prt>- 
eure  the  "burial"  of  the  proceedings,  and  he 
did  not  return  till  it  was  done;  and  he  was  In 
fact  abamt  ftmn  the  state  somewhat  over  two 
years.  It  was  not  necessary,  as  we  hare  seen, 
that  a  residence  should  be  obtained  In  another 
state.  It  Is  sufficient  If  the  party  bas  ceased 
to  reside  In  this  state.  In  Mayw*,  etc.,  t. 
Genet,  4  Hun,  487,  It  is  held  that  a  fugitive 
from  Justice  who  leaves  the  state  Is  a  nonresl- 
A&it,  and  his  property  Is  liable  to  attachment 
Brady.  J.,  says:  "The  effect  of  such  an  act 
must  be  to  deprive  the  person  committing  It 
of  his  character  as  a  resident.  He  places  him- 
self designedly  beyond  the  reach  of  the  powa- 
of  the  state  by  leaving  its  territory,  and  In  ter^ 
ror  of  its  laws.  He  abandons  deliberately  his 
reddence.  When  a  man  thus  ccmducts  hlm- 
s^f.  he  wQlves  acquired  rights  which  depend 
opon  his  presence  within  the  state,  or  clrciun- 
stancea  which  warrant  its  presumption,  and  Is 
to  be  treated  as  If  be  were  not  present,  and 
bad  no  rights  founded  upon  that  legal  atti- 
tude. He  became,  in  other  words,  to  all  In- 
tuits and  purposes,  for  the  enforcement  of 
remedies,  a  nonresident  of  this  state."  On  ap- 
peal this  decision  was  affirmed  by  the  New 
Yorfe  'court  of  appeals  by  a  unanimous  boich. 
63  N.  Y.  646.  The  same  ruling  was  made  as 
to  another  fngltlve  from  Justice  In  Insurance 
Co.  T.  Dlmmlck  (Sup.)  22  N.  Y.  Supp.  109& 
See,  also,  Kneel.  Attachm.  H 1S2-19S,  and  cas- 
es cited;  and  21  Am.  &  Eng.  Bnc.  Law,  125, 
notes. 

If  the  attachment  was  valid,  as  under  the 
above  decisions  In  our  own  court  and  else- 
where It  must  be,  the  purchaser  acquired  a 
sood  title;  for  the  iHalutUt,  if  a  ntmresldrat, 
was  not  entitled  to  dalm  a  homestead* 
wliidi  la  given  by  our  constitution  only  if 
tbe  lot  or  tract  "is  owned  and  occupied  by  a 
resident  of  this  state."  This  point  has  been 
nnlfumly  so  held;  Indeed,  the  language  of 
tbe  constltntlon  could  bear  no  other  couBtrue- 
tlon.  In  Baker  r.  Legget,  08  N.  a  804,  4  S. 


£.  87,  Merrimon,  J.,  says:  "Xbe  right  of 
homestead  provided  and  secured  by  the  con- 
stitution Is  incident  to  residence  In  this 
state.  Only  residents  have  and  are  entitled 
to  it  A  nonresident  has  no  such  right,  al- 
though he  may  be  the  owner  of  real  estate 
situate  In  the  state."  And  the  opinion  goes 
on  to.  hold  that  "when  a  resident  removes 
from  the  state"  he  "abandons  and  relinquish- 
es his  right  of  homestead."  In  the  next  case 
In  order  (FInley  v.  Saunders,  98  N.  O.  462, 
4  S.  E.  516)  Smith,  O.  J.,  says  that  "by  the 
removal  (tf  the  debtw  out  (tf  the  state  with  a 
view  to  a  permanent  residence  elsewhere,  al- 
though his  family  do  not  follow  him  to  his 
new  alKXle,  he  forfeits  his  constitutional 
right"  to  the  homestead.  ■  We  have  seen  it 
Is  held  above  that  It  Is  not  essential  to  be- 
coming a  nonresident  that  another  residence 
shall  be  acquired  or  contemplated  elsewhere, 
if  residence  In  this  state  has  ceased  with 
only  an  intention  to  return  at  an  Indefinite 
time.  Bnt  this  case  is  Important  as  showing 
that  tbe  right  to  the  homestead  depends  up- 
on the  residence  of  the  debtor  himself,  and 
cannot  be  held  vicariously  for  him  by  his 
wife  and  children  remaining  here,  iu 
Munds  V.  Cassldey.  98  N.  C.  568,  4  S.  E.  35& 
355,  Smith,  C.  J.,  holds  that:  "The  person 
claiming  the  exemptions  from  execution 
must  be  an  actual,  not  a  constructive,  rest- 
dent  Therefore  one  who  has  removed  from 
the  state  with  the  expectation  of  returning 
at  some  uncertain  time  Is  not  entitled  to  the 
exempti(Hia"  In  that  case  the  debtor  was 
employed  upon  a  steamboat  In  Florida,  and 
expected  to  return  to  this  state.  The  learn- 
ed chief  Justice  further  adds  that  this  "be- 
nevolent provision"  Is  for  actual  residents, 
and  muMt  not  be  construed  as  embracing  cas- 
es of  mere  d(MnIclle,  which  is  always  retain- 
ed till  a  right  ot  domicile  Is  obtained  else* 
where.  This,  too,  will  remove  the  confu- 
sion brought  about  by  cases  like  State  v. 
Ori^rd,  89  N.  0.  115,  as  to  the  right  of 
suffrage,  eligibility  to  <^ce.  and  the  like. 
All  these  depending  upon  domicile,  the  right 
to'vote  or  hold  office  can  be  retained  by  con- 
structive residence  when  no  actual  residence 
with  an  animus  manendi  has  been  acquired 
elsewhere.  But  as  to  attachments  and  home* 
stead,  we  see,  1^  this  and  other  dedslons 
above  cited,  the  rights  are  determined  when 
aetnal  residence  ceases  in  this  state.  This 
Is  reaffirmed  In  Lee  v.  Hoseley,  101  N.  C. 
311,  7  S.  B.  874.  which  holds:  '^he  words  'a 
resident  of  the  state,*  emj^oyed  In  the  consti- 
tution (article  10,  |  2)  In  respect  to  home- 
steads, have  a  more  restricted  meaning  than 
that  usually  glvoi  to  'domicile.*  To  oitltle 
a  ]»»8on  to  the  eonstltutlcMial  exemption,  he 
must  be  an  actual,  and  not  a  constmctlTe, 
resident"  In  the  opinion.  Smith,  0.  J.,  com- 
bats the  Idea  that  the  Intent  to  return 
should  be  left  to  the  jury,  and  says  that  "it 
la  sufficient  if  in  fact  the  debtor  does  change 
his  residence,  and  the  effect  of  his  acts  can- 
not be  defeated  by  his  declaration  that  be 


Digitized  by  Google 


24'SOUrraaASTBRN  BEFORTBB. 


did  not  so  Intend.**  In  the  present  case,  was 
the  fugitive  from  justice,  moving  round  from 
state  to  state  for  more  than  two  years,  not 
daring  to  return  here,  and  only  expressing 
the  condltKmal  Intention  to  return  at  some 
Indefinite  time,  an  actual  or  a  constructive 
re^dent  of  this  state?  If  the  latter,  upon 
the  above  unbroken  line  of  authorities  he 
was  not  such  a  "resident*'  as  could  claim  a 
homestead,  or  an  exemption  from  attach- 
ment of  his  property,  at  the  hands  of  the 
law  which  he  was  defying.  Fulton  v.  Rob* 
erts,  113  N.  C.  421,  IS  S.  E.  510.  cites  as  au- 
thority the  above  cases  of  Munds  v.  Cassl- 
dey,  Baker  v.  Legget,  and  Lee  v.  Moseley. 
As  bearing  upon  the  present  case,  It  Is  au- 
thority that  the  burden  of  showing  the  non- 
residence  of  a  party  who  has  at  one  time 
been  a  resident  of  the  state  Is  upon  blm  who 
claims  that  the'  homesteader  has  become  a 
nonresident  That  has  no  application  here, 
as  the  facts  are  found  by  the  referee,  as 
above  stated;  and  the  Intent  of  the  party 
to  return  at  some  indefinite  time,  upon  a  con- 
tingency, as  Smith,  C.  J.,  says  abore,  was  Im- 
materlaL  Our  decisions  have  been  uniform, 
and  have  become  "a  rule  of  property,"  and 
at  a  sale  ordered  by  a  court  of  competent  ju- 
risdiction, which  order  was  based  on  these 
rulings,  the  defendant  has  laid  out  his  mon* 
ey.  If  he  should  ever  lose  It  under  such 
circumstances,  so  long  a  line  of  decisions 
should  not  be  reversed  for  the  benefit  and  at 
the  instance  of  an  admitted  fugitive  from 
Justice,  who  even  now  has  only  ventured  to 
return  to  the  state  because,  by  some  means 
undisclosed  to  us.  the  criminal  Indlctmrat 
against  him  has  been  "burled." 

It  Is  not  necessary,  to  obtain  the  benefit 
of  a  homestead  exemption,  that  the  debtor 
should  be  a  citiz^  It  is  sufficient  if  he  Is 
a  resident  of  the  state.  But  he  must  be  a 
resident,  whether  a  citizen  or  not.  Home- 
stead and  attachment  affect  property  rights, 
and  are  governed  solely  by  residence;  not  by 
citizenship.  Citizenship  once  acquired  can 
be  retained  by  constructive  residence  plus 
the  proper  Intent  Not  so  with  homestead 
and  attachment  which  depend  upon  actual 
residence,  which  is  a  question  of  fact  upon 
the  circumstances  of  each  case.  As  citizen- 
ship (and  with  It  the  right  of  suffrage  and 
eligibility  to  office)  cannot  be  acquired  by 
mere  residence  without  an  animus  manendi, 
it  Is  light  that  it  cannot  be  lost  by  mere 
nonresldencelf  therels  theanlmnsrevertendl. 
But  exemption  from  attachment,  which  is 
seizure  before  Judgment  and  homestead, 
which  is  ex^nption  from  seizure  after  Judg- 
ment conferred  by  residence  alone,  and 
must  theref<Hre,  be  lost  by  nonresidence.  It 
Is  not  always  easy  to  draw  the  line  between 
residence  and  nonresidence,  but  we  know 
that  mere  incidwtal  absence,  as  on  a  visit 
or  a  Journey,  Is  not  nonresidence;  and,  on 
the  other  hand,  we  know  It  would  do  vio- 
lence to  tKith  the  legal  and  the  ordinary  use 
«f  tbe  word  to  say  that  a  man  who  flees 


the  state  to  avoid  being  fou&d  by  Its  offlcera, 
and  who  Is  skulking  through  other  states  to 
avoid  extradition,  for  more  than  two  years, 
with  no  intention,  of  returning  till  the  crim- 
inal proceeding  has  been  dropped,  has  during 
all  those  years  been  a  resident  of  this  8ta,te, 
or  to  say  further  that  because  he  was  re- 
siding here  all  that  time,  the  law  will  protect 
him  from  service  of  civil  process  by  attach- 
meat  of  his  property,  and  preserve  for  him 
the  homestead,  which  the  constitution  con- 
fers upon  no  one  unless  be  la  a  resIdeaL 


(118  N.  a  UB7) 
8TATB  V.  FRAZIBB. 
^nprone  Goort  of  North  Carolina.    April  21, 
1806.) 

LlHOCNT— EVIDSHOB— OtHSB  CbIMSS. 

In  a  prosecution  for  larcesy  of  money  giv- 
en prosecutrix  by  defeadaot  evidence  that  de- 
fendant had  seduced  proBecntiix  under  a  promise 
of  marriage  is  inadmissible,  the  evidence  not 
showing  that  defendant  had  been  compelled  to 
give  prosecutrix  the  mon^  on  accMMint  of  the 
seduction,  and  his  inaUlity  to  many  her,  bring 
already  a  married  man,  or  fbal  he  gave  it  to  her 
grudgingly. 

Appeal  from  criminal  court  Mecklenburg 
county;  Meares,  Judge. 

J.  J.  Frazier  was  cMivicted  of  larceny  of 
$125,  which  the  evidence  showed  he  had  pre- 
rloualy  given  the  prosecuting  .witness,^  and  he 
appeals.  Reversed. 

Jones  &  Tlllett  and  Clartcson  &  Duls,  for 
appellant  Tfie  Attorney  Qeneral,  for  tba 
State. 

HONTGOMERT,  J.  This  court  In  State 
T.  Jeffries,  117  N.  O.  727,  23  S.  £.  163,  said: 
"There  are  some  few  exceptions  to  the  almost 
universal  rule  of  law  that  evidence  of  a  dis- 
tinct substantive  offense  cannot  be  admitted 
In  support  of  another  offense."  The  excep- 
tions to  tbe  rule  are  to  be  found  In  those 
cases  in  which  testimony  concerning  inde- 
pendent offenses  has  been  admitted  because 
of  the  necessity  of  proving  the  quo  anlmo  or 
the  guilty  knowledge  of  the  defendant  &Bd  al- 
so for  purposes  of  identification  of  the  defrad- 
ant  We  do  not  see  how  this  case  can  be 
taken  out  of  the  general  rule  above  stated  <m 
the  ground  of  Its  falling  under  any  of  tbe 
exceptions.  If  the  testimony  bad  shown  that 
the  defendant  bad  been,  by  compulsion,  made 
to  pay  the  $125  whicb  he  gave  or  paid  to  the 
prosecutrix,  and  that  be  had  been  compelled 
to  pay  it  because  he  had  seduced  her  under  a 
promise  of  marriage,  the  testimony  might 
have  be«i  admissible  both  to  prove  the  de- 
fendant's knowledge  of  her  posseraton  of  tbe 
money,  and  tbe  gullt7  Intent  In  taking  It  from 
her,  to  get  back  that  which  be  bad  been  com- 
pelled to  pay  for  the  injury  he  had  done  her. 
It  Is  not  neceesai7,  to  constitute  the  crime  itf 
larceny,  that  the  Intent  should  be  lucrl  cama. 
That  Is  generally  the  motive  which  InfiuoiccB 
the  thief,  but  the  larceny  is  complete  If  the 
owner  is  deprived  fraudulently  at  his  pn^per- 
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ty,  the  taker  having  a  fekmloos  intent  to  con- 
vert It  to  his  own  use,  whatever  application  he 
may  afterwards  make  of  it  But  the  testi- 
mony In  the  case  showb  no  such  condition  of 
thlncs.  It  does  not  show  dther  that  the  $125 
was  paid  to  the  prosecotrlx  by  reason  of  the 
defendant's  seduction  of  her,  or  tliat  he  paid 
It  to  her  grudgingly,  or  unwilUngly,  or  by 
compulsion.  Under  no  condition  of  this  case 
ought,  the  testimony  as  to  the  Inability  of  the 
defendant  to  make  good  his  promise  of  mar- 
riage to  the  prosecntrix  on  accoant  of  his  be- 
ing a  married  man  be  admitted.  That  conld 
only  prejudice  the  defendant,  and  throw  no 
light  on  the  transactlOTi.  There  was  error  in 
the  ruling  of  the  court  below,  fw  which  there 
must  be  a  new  trlaj. 


cm  N.  0.  TH) 

TOWN  OF  SHELBT  T.  TIDDT. 
(Baprone  Coort  of  North  Oarolina.    April  21, 

Taxatior— 'Fbbsokai.  Pbopbrtx— Libx— Oabsish- 

1.  A  tax  on  penonal  property,  assesBed  and 
iteced  in  the  hands  of  the  collector  for  collection, 
oat  without  actual  lery.  creates  no  lien  on  the 
property  as  sgainst  bona  fide  purchasers  from 
the  owner's  assignee  for  the  benefit  of  creditors. 

2.  Where  ac  assignee  for  the  benefit  of  cred- 
itors sells  pereonaj  prc^rty  of  his  assignor,  on 
which  a  tax  had  been  assessed  frerious  to  the 
aeBigument.  hut  oever  levied,  the  proceeds  in  the 
assignee's  hands  are  not  subject  to  gamiehmrat 
for  the  payment  of  the  tax;,  such  proceeds  be- 
longing to  the  assignor's  creditors. 

Appeal  from  superior  court,  Cleveland  coun- 
ty; Timberlake,  Judge. 

Garnishment  proceedings  by  the  town  of 
Shelby  against  J.  F.  Tiddy,  assignee  of  J.  M. 
Flack  &  Sons,  to  enforce  payment  of  a  tax 
on  personal  property.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

M.  H.  Justice,  for  appellant  B.  U  By- 
bum,  for  appellee, 

FUHCHES,  J.  The  Judgment  of  the  court 
below  must  be  affirmed,  A  tax  ts  said  to  be 
an  enforced  liability  or  Indebtedness  for  the 
support  of  government.  Bnt  this  is  a  personal 
liability,  and  of  Itself  creates  no  lien  on  the 
prop^y  of  the  taxpayer,  A  lien  may  be  creat- 
ed by  law  for  the  payment  of  this  liability,  as 
well  as  of  other  indebtednesa  When  taxes  are 
assessed,  and  placed  in  the  hands  of  the  tax 
collector  tor  collection,  this  is  equivalent 
to  a  docketed  Judgment  and  execution  there- 
on placed  in  the  hands  of  the  sheriff.  A  dock- 
eted Judgment  creates  a  lien  on  the  real  estate 
of  the  defendant  Code,  S  435.  But  It  creates 
no  lien  on  personal  properly,  until  levied,  as 
agaiust  a  bona  fide  purchaser.  Code,  (  448  CI). 
It  cannot  be  contended  that  tax  lists  In  the 
hands  of  the  tax  collector  have  a  greater  force 
than  an  execution  in  the  hands  of  the  sheriff. 
And  as  it  is  admitted  that  ^ere  was  no  levy 
made  on  the  goods  of  Flack  &  Go.  assigned 
to  defendant  for  the  benefit  of  creditors,  and 
that  defeadant  bad  sold  them  and  collected 


the  purchase  money  before  the  commence- 
ment of  this  action,  it  Is  clear  that  plaintiff 
had  no  lien  on  these  goods  for  the  payment 
of  tills  tax.  And  if  it  had  no  lien,  it  had  no 
claim  of  any  Idnd  against  them,  as  thm  to 
nothing  in  the  case  to  create  an  equity. 

This  being  so,  plaintiff,  not  being  able  to 
levy  on  the  goods,  proceeded  by  attachment 
against  the  defendant,  who  still  had  a  part 
of  the  proceeds  of  the  sale  of  this  property 
In  his  hands,  and  which  plaintiff  alleges  is 
liable  for  this  tax.  In  this  inmeeding,  the 
plaintiff  must  fall,  for  twci  reasons:  First. 
For  the  reason  that  the  money  still  In  the 
hands  of  defendant  arising  from  the  sale  of 
the  goods  assigned  to  him  does  not  belong  to 
Flack  &  Co.,  the  tax  debtors,  but  to  their 
creditors,  under  the  terms  of  the  deed  of  as- 
signment Tfacrefcffe  the  defendant  owes 
Flack  &  Co.  nothing.  And,  secondly,  for  the- 
reason  that  It  Is  admitted  in  the  case  agreed 
that  the  tax  debtors.  Flack  &  Co.,  asked,  ia 
addition  to  the  homestead  reserved,  and  took, 
the  personal  property  exemption  of  f  GOO  al- 
lowed them  by  law  out  of  the  partnership  ef- 
fects assigned  to  defendants.  And  tt^  stiU 
had  this  on  band  at  the  oonunracenMnt  ot 
this  proceeding. 

This  proper^  was  not  ex»npt  from  the  pay- 
ment of  this  tax;  and  neither  the  plaintiff 
nor  the  tax  ot^lector  could  proceed  by  attach- 
ment ,and  garnishment  until  this  property 
was  exhausted,  had  defendant  been  Indebted 
to  Flack  &  Co.  Act  1886,  c  119,  f  1;  Act  1893, 
e.  296,  S  1.  There  Is  no  emv,  and  tbs  Jnds* 
m&oX  ia  afOrmed. 


(US  N.  a  TO) 

BUBBIS'et  al.  v.  BBOOK& 

(SupRme  Ooort  ct  North  Oan^iiia.   April  31, 

1896.) 

Liability  of  Trustib. 

Plaintiffs*  father  delivered  to  defendant 
a  note  for  collectioD;  the  proceeds  to  be  paid 
over  to  plaintiffs  when  th^  arrived  at  21  years 
of  age.  On  the  father's  death  the  commission- 
era  allotted  such  note  to  the  vridow,  aa  part  of 
her  year's  support  A  justice  who  acted  with 
the  commissioners,  in  writing,  ordered  defendant 
to  turn  over  the  cote  to  M.  for  the  widow.  De- 
fendant complied  with  such  order,  and  the  widow 
afterwards  collected  the  money  due  on  the  note. 
Held  that,  the  order  of  the  justice- bdng  an  abso- 
lute nnlUty,  defendant  was  liable  to  plaintiffs 
for  the  amount  of  the  note  and  interest 

Appeal  from  superior  court,  Staidy  county; 

Bryan,  Judge. 

Action  by  Martha  Burrls  and  Nancy  Jane 
Morton  and  others  against  John  Brooks. 
From  a  Judgment  for  plaJutlgs,  d^wdant 
appeals.  Affirmed. 

The  action  is  for  the  recovery  of  the  value 
of  two  certain  note»-^ne  for  $65,  and  another 
for  ?142.50— executed  by  one  J.  H.  Hinaon  to 
H.  H.  Einson,  and  alleged  to  have  been  de- 
posited with  the  defendant  by  the  said  LL  H. 
Hinson  to  collect  and  pay  over  the  proceeds 
thereof  to  the  plaintiffs  Martha  Burrts  and 
Nancy  Jane  Morton,  children,  by  a  former 
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wife,  of  the  said  n.  H.  Hlnson.  The  plain- 
tiffs claim  and  allege  that  the  defendant,  in 
disregard  of  his  trust,  and  without  author^ 
lt7  of  law,  turned  over  said  notes  to  one  A. 
A.  Morton,  and  that  the  said  notes  were  col- 
lected by  the  said  Morton,  and  that  the  said 
Martha  Burrls  and  Nancy  Jane  Morton  never 
received  said  notes,  nor  the  proceeds  there- 
of, nor  any  part  thereof,  as  originally  In- 
tended, in  violation  of  the  trust  reposed  In 
defendant,  and  that,  therefore,  plaintiffs  seek 
to  hold  defendant  liable  for  the  same.  The 
d^endant.  In  ills,  answer,  admits  the  deposit 
of  one  note  with  him  by  the  said  Hlnson, 
and  denies  the  receipt  of  the  other.  He  ad- 
mits that  he  promised  to  pay  said  note,  after 
collecting  It,  to  Martha  Burris  and  Nancy 
Jane  Morton,  and  pleads,  as  his  reasons  for 
this  omission,  the  defenses  set  forth  in  his 
answer,  some  of  which  are:  That  said  notes 
were  allotted  to  the  widow  of  the  said  Hln- 
son by  the  Jury  or  commissioners  lawfully 
selected  for  that  purpose,  and  that  he  sur- 
rendered said  notes.  In  good  faith,  in  obedi- 
ence to  a  written  command  aiid  request 
from  said  commissioners,  as  he  honestly - 
thought  he  was  in  duty  bound  so  to  do;  that 
he  took  said  notes  simply  as  an  accommoda- 
tion, and  without  any  compensatlbn,  or 
promise  of  any.  The  defendant  also  pleads 
that  the  personal  representative  of  H.  H. 
Hlnson  was  the  proper  and  necessary  party 
plaintiff,  the  said  H.  H.  Hlnson  having  died 
shortly  after  the  transaction  with  the  de- 
fendant, Brooks,  leaving,  him  Borvlving,  the 
widow,  whose  year's  allowance  is  mentioned, 
and  in  which  was  included  the  notes  afore- 
said, and  that  the  estate  of  said  defendant 
has  never  been  settled. 

The  defendant  testified  as  foHows:  "Hln- 
B<Hi  requested  me  to  take  the  notes,  and,  at 
proper  time,  to  collect  and  keep  the  money 
until  the  two  girls  came  of  age,  and  pay  over 
to  them.  I  told  him  I  would  take  the  notes, 
and  do  the  best  I  could  with  them.  He  died 
in  a  short  while.  Shortly  after  his  death. 
A.  A.  Morton  came  to  get  the  notes;  said 
they  were  laid  off  to  the  widow  In  her  year's 
allowance.  I  told  him  I  wouldn't  give  np 
the  notes  without  a  written  notice  from  the 
justice  of  the  peace  tluU  laid  off  the  allow- 
ance. He  came  back,  and  brought  a  written 
notice  that  I  must  give  them  tqi.  I  did  so." 

J.  Milton  Brown,  for  appelant   Austin  & 

Price,  for  appellees. 

MONTGOMERY,  J.  It  would  be  an  idle 
discussion  to  go  into  the  question  as  to 
whether  the  defendant  was  a  trustee,  or 
whether  he  was  a  bailee.  His  conduct  in 
reference  to  the  trust  committed  to  bim  was 
so  imprudent  that  no  excuse  or  palliation 
can  be  made  for  It  There  was  fdaced  in  his 
hands,  by  the  father  of  the  plaintiffs,  who 
was  the  holder  and  owner  thereof,  a  collecti- 
ble note  against  J.  S.  Hlnson,  to  be  collected 
by  the  d^endant,  and  the  proceeds  paid  over 


to  the  plaintiffs  yrhen  they  should  arrive  at 
the  age  of  21  years.  Upon  the  death  of  the 
father  his  widow  bad  her  year's  provisions 
laid  off  to  her,  according  to  the  forma  of  law, 
and  the  commissioners  allotted  this  note, 
then  In  defendant's  hands,  to  her,  as  part  of 
her  year's  support.  The  Justice  of  the  peace 
who  acted  with  the  commissioners,  in  writ- 
ing, ordered  the  defendant  to  turn  over  the 
note  to  one  Morton  for  the  widow,  and  he 
compiled  with  the  order.  The  widow  col- 
lected the  money  due  on  the  note.  The  or- 
der of  the  Justice  was  an  abs<dute  nullity. 
He  had  no  Jurisdiction  over  the  defendant's 
person,  for  he  was  not  a  party  to  the  pro- 
ceeding to  allot  the  year's  provisions;  and. 
If  he  had  been  a  party,  the  order  of  the  Jus* 
tice  would  still  liave  been  void.  A  Justice  ot 
the  peace  could  exercise  no  Jurisdiction  over 
such  a  subject-matter  as  was  involved  in  the 
order  to  the  defendant  The  note,  or  the 
proceeds  of  it  when  collected,  was  the  sub- 
ject-matter of  a  trust —the  defendant  being 
trustee,  and  the  plaintiffs  cestdls  que  trust- 
ent— and  the  Justice  could  have  no  Jurisdic- 
tion over  such  a  matter.  There  was  no  er- 
ror in  any  of  the  rulings  of  hl9  honor,  and 
the  Judgment  la  afOrmed. 


OU  N.  c.  T«) 
WOOD  et  sL  V.  MORGAN. 
(Supreme  Ooart  of  North  Carolina.   Apifl  21, 
1886.) 

Vbkob  ui  Civu.  Cases  —  OHAKoa  ov  Puoa  or 

Tbial. 

In  an  action  by  the  widow  and  heirs  of  a 
decedent  against  M.,  admioistrator  of  deceased's 
estate,  the  comijlamt  alleged  that  he  bad  neglect- 
ed to  collect  the  assets  of  the  eatate,  and  to  ac- 
count as  required  by  law.  PlaintiSa  resided, 
and  the  action  was  brought  in  R.  couuty.  De- 
fendant resided,  and  the  admiuistratioQ  was,  in 
M.  county.  Held,  that  an  order  removing  the 
action  to  M.  county  for  trial  was  proper,  under 
Code  Civ.  Proc.  S  102,  providing  that  an  action 
shall  be  tried  in  the  county  in  which  the  plain- 
tiffs or  the  defendants,  oi  any  of  tbm,  shall  re- 
side at  the  oommencement  of  the  action;  and 
section  193,  providing  that  all  actions  "against 
executors  and  administrators  in  their  official  ca- 
pacity" shall  be  instituted  in  the  county  where 
the  bonds  were  giveD,  if  the  prindiuil  or  any  of 
the  Bureties  on  the  bond  is  in  the  county.  . 

Appeal  from  superior  court  Rutherford 
county;  B.  W.  Tlmberlake,  Judge. 

Action  by  Anna  C.  Wood  and  another 
against  J.  L.  Morgan,  brought  In  Rutherford 
county.  From  an  order  removing  the  ac- 
tion from  Rutherford  to  McDowell  conntr 
for  trial,  plaintiffs  appeal.  Affirmed. 

As  appears  from  the  complaint  filed  in  this 
cause,  the  plaintiffs  are  the  widow  and  one 
of  the  heirs  at  law  of  P.  B.  Morgan,  deceas- 
ed, and  the  defendant  is  the  administrator 
of  the  said  P.  B.  Morgan,  deceased,  having 
administered  on  the  estate  of  P.  B.  Morgan 
In  the  county  of  McDowell  in  18S6.  It  fur 
ther  ai^ears  from  the  complaint  In  this  ac- 
tion that  the  plaintiffs  claim  the  sum  of 
—  dollars  to  bo  due  them  from  the  de- 
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fendant  reason  of  bts  wrongful  conver- 
sion  of  funds  coming  into  his  hands  as  ad- 
ministrator as  aforesaid,  and  also  by  reason 
of  his  negligence  in  falUng  to  collect  certain 
erldences  of  debt  dne  the  estate  of  the  said 
P.  B.  Morgan,  deceased.  It  Is  admitted  by 
the  parties  that  the  plaintiffs  re^de  in  Ruth- 
erford county,  and  the  defendant.  J.  L.  Mor- 
gan, administrator  of  the  said  P.  B.  Morgan, 
deceased,  and  hls'bondsmeu  upon  his  admin- 
istration bond,  do  now  reside,  and  have  since 
prior  to  1886  resided,  in  McDowell,  in  which 
said  county  the  letters  of  admliUstratlon  of 
the  said  P.  B.  Morgan  were  Issned.  The  de- 
fradant  In  apt  time  made  his  motion  for  the 
removal  of  this  cause  to  the  county  of  Mc- 
Dowell for  trial.  The  motion  was  allowed, 
and  his  honor,  E.  W.  Tlmberiake,  Judge  pre- 
siding, signed  the  following  order:  "This 
cause  coming  on  to  be  heard  against  the  de- 
fendant, who  Is  a  resident  of  McDowell  coun- 
ty, and  upon  a  motion  of  defendant  to  re- 
move  the  cause  to  McDowell  county  tot 
trial,  and  It  appearing  to  the  court  from 
the  complaint  that  the  proper  venue  in  this 
actl<m  is  In  McDowell  county:  It  is  con- 
sidered that  the  cause  be  removed  to  Mc- 
Dowell county  for  trial,  and  the  clerk  of  this 
court  wHl  make  a  transcript  of  the' papers  in 
the  case,  and  transmit  them  to  the  cleric  of 
the  superior  court  of  McDowell  county,  who 
shall  place  this  cause  upon  the  civil  issue 
docket  for  trial."  It  appears  from  the  suin- 
taons  that  the  action  was  brought  against 
the  defendant,  J.  L.  Morgan,  in  his  Individual 
capacity,  and  his  bondsmen  on.  his  admlnis- 
tratlre  b<Hid  are  not  parties  to  the  action. 
To  the  foregoing  order  of  Judge  Tlmberiake 
the  plalnttECs  objected. 
McBrayer  &  Baves,  for  appellants. 

PURCHES,  J.  The  Judgment  ordering  the 
removal  of  this  action  from  Rutherford  to 
McDowell  county  for  trial  must  be  sustained. 
We  see  no  reason  for  distinguishing  It  from 
Stanly  t.  Mason,  69  N.  C.  1;  Foy  v.  More- 
head,  Id.  B12;  BIdweU  v.  King,  71  N.  O.  287. 
But  it  Is  contended  that  the  cases  cited  do 
not  apply  to  this  case  under  section  183,  > 
which  is  claimed  to  be  an  amendment  of  sec- 
tion 1^  of  the  Code  at  GlvO  Procedure.' 

>  Code,  {  193,  provides  as  follows:  "All  ac- 
tions apon  official  bonds  or  agaiost  executors 
and  administrators  in  tfaelr  official  capacity, 
shall  be  instituted  in  the  county  where  the 
bonds  shall  Iiave  been  given,  if  the  principal  or 
any  of  the  sureties  on  the  bond  is  in  the  county; 
if  not,  then  in  the  plaintiETs  county." 

s  Code  Civ.  Proc.  {  192,  provides  as  follows: 
"In  all  other  cases  the  action  shall  be  tried  in 
the  county  in  which  the  plaintiffs  or  the  defend- 
ants, or  any  of  them,  enall  reside  at  the  com- 
mencement of  the  action;  or  if  none  of  the 
defendants  shall  reside  in  the  state,  then  in 
the  county  In  which  the  plaintiffs,  or  any  of 
them,  shall  reside;  and  If  none  of  the  parties 
shall  reside  within  the  state,  then  the  same 
may  be  tried  In  any  county,  which  the  plaintiff 
shall  designate  in  his  summons  and  complaint, 
subject,  however,  to  the  power  of  the  court  to 
change  the  place  of  trial,  In  the  case  provided 
by  sutate.** 


And  dark  v.  Peebles,  100  N.  C.  348,  6  S.  B. 
798,  Is  cited  as  authority  tor  this  cont^tlon. 
It  is  true  that  Gl&ik  v.  Peebles  discusses  the 
change  of  the  word  "flduclary"  into  the  word 
"official.'*  But  it  quotes  Stanly  t.  Mason; 
Foy  T.  Morehead;  and  Bldwell  v.  King,  su- 
pra,—approvingly.  And  there  is  no  Intlma- 
tl(Mi  In  the  opinion  that  this  slight  verbal  al- 
teration has  changed  the  law  as  annoimced 
in  these  opinions.  If  we  understand  the 
ground  tqton  which  the  Judgment  of  the  court 
is  based  In  Clarfc  t.  Peebles,  supra.  It  Is 
that  none  of  the  defendants  in  that  case  liv- 
ed In  Northampton  county.  So,  If  that  case 
announces  a  dootrine  differing  from  the  for- 
mer decisions  of  this  court  (and  we  do  not 
understand  It  does),  it  does  not  sustain  plain-, 
tiffs*  contention  In  this  case.  Here  the  ad- 
ministration was  In  McDowell  county,  where 
the  defendant  th^n  and  now  resides.  The 
case  states  that  "it  appears  from  the  sum- 
mons that  the  action  was  brought  against 
the  defendant,  J.  L.  Morgan,  In  his  individual 
capacity."  This  must  mean  that  the  de- 
fendant alone  was  sued;  that  he  is  the  only 
individual  sued;  as  the  only  grounds  of  com- 
plaint—cause  of  action— allied  against  him 
are  that,  as  administrator,  he  neglected  and 
failed  to  collect  In  the  assets  of  the  estate, 
and  to  account  and  pay  them  over  as  the  law 
required.  This  Is  certainly  an  action  against 
him  in  his  "official"  capacity,  for  not  dis- 
charging the  duties  of  his  office  as  adminis- 
trator accordUig  to  law..  No  error.  Affirmed. 


(118  N.  O.  136») 

8TATB  T.  UeMINN. 
(Sopreme  Oonrt  of  Nortti  OszoUna.   April  21, 
1896.) 

ImoxiOATiHa  Liqooas— Illboal  Siuom  Bdi(i>at. 

A  dentist  is  not  a  physician,  within  Code, 
.  }  1117,  prohibiting  the  sale  of  liquor  on  Sunday, 
unless  prescribed  hy  a  "idiyaidan." 

Appeal  from  criminal  court,  Henderson 
county;  Ewart.  Judga. 

Robert  McMlnn  was  convicted  of  selling 
liquor  on  Sunday  iUegaIly»  and  an^eala.  Af- 
firmed. 

Indictment  for  sellbig  liquor  on  Sunday: 
rrfae  Jurors,"  etc.,  "presoit  that  the  dtfend- 
ant,  on  the  14tb  of  October.  1886,  the  same 
b^ng  Sunday,  did  nnlawtuUy  and  willfully 
sell  tntozicattng  llqaws  to  one  Stagg  without 
the  prescription  of  a  phy^lan,  and  npt  fw 
medical  pqiiiKieea,  contnTy,"  ete.  By  cw- 
sent  the  court  founA  the  facts,  and  adjudged 
that  the  defmdant  waa  guilty,  and  gave 
Judgmoit  that  he  pay  a  fine  ot  f20.  and  de- 
fendant aK>ealed.  The  facts  are  as  f^Iows: 
Crow  Stagg,  being  sworn,  said  that  he  lived 

In  HenderscmviUe.    On  Sunday.  In   ^ 

1886,  he  bad  an  aching  tooth,  and  w&it  to 
Dr.  Smathers,  a  dental  surgeon,  and  asked 
him  tor  a  prescrlptkm  for  whisky.  The  doc- 
tor offered  to  give  him  a  prescription  for  a 
half  pint,  but  witness  InsiBted  on  getting  a 
preecription  fur  a  pint  and  the  doctw  gave  It 
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to  htm.  Witness  took  it  to  defendant,  who 
gave  him  a  pint  of  whlskr,  and  witness  paid 
for  It  It  was  on  Sunday*  Witness  had 
often  bought  ilqnor  of  defendant  Dr.  Smatb- 
ers  testified  that  he  is  a  dental  surgeon,  li- 
censed by  the  State  Dental  Association,  and 
resides  In  Hendersonvllle;  that  on  the  Sun- 
day referred  to  Stagg  came  to  him,  and  said 
be  had  a  severe  toothache,  and  asked  for  a 
prescription  for  whisky.  Witness  examined 
the  tooth  of  Stagg,  and  tofd  him  be  would 
give  him  a  prescription  for  half  a  pint;  but 
on  the  insistence  of  Stagg,  he  finally  gave 
lilm  a  prescription  for  a  pint  Witness  Is 
Slot  a  practicing  physician,  but  a  dental  sur< 
geon,  and  often  uses  liquor  in  his  practice. 
•Defendant  testified  in  his  own  behalf,  that 
■he  is  a  barkeeper  In  HendersonvlUe,  and  that 
on  the  Sunday  referred  to,  Stagg  came  to 
him  with  a  prescription  from  Dr.  Smatbers, 
and,  supposing  that  it  was  all  right  he  de- 
livered to  Stagg  one  pint  of  whisky,  for 
which  Stagg  paid  him,  and  told  him  at  the 
time  that  he  was  suffering  from  toothache. 
Witness  knew  Stagg  well,  and  had  often 
sold  him  whisky,  but  never  on  Sunday  be- 
fore. The  court  charged  the  jury  that  If 
they  believed  the  evidence  of  the  witnesses 
for  the  state,  the  defendant  would  be  guilty; 
that  the  prescription  of  Dr.  Smathers,  a 
dental  surgeon,  was  not  a  prescription  from 
a  practicing  physician,  and  was  no  protect 
tlon  to  the  bariceeper  who  sold  liquor  on  Sun- 
day; that  prescriptions  could  only  be  given 
by  practicing  physicians,  and  could  not  be 
filled  by  barkeepers  unless  npon  such'  pre- 
scriptions, and  then  only  for  medical  pur- 
poses. Def^dant  excepted;  and  appealed 
from  tiie  Judgment  ruidered. 

The  Attorney  General,  for  ttae  Eltata. 

CLABE,  X  The  court  Instructed  the  jnry- 
that  a  prescription  from  a  dental  surgeon 
was  not  "a  prescription  from  a  physlctan," 
which  would  protect  one  who  sold  Intoxicat- 
ing liquor  on  Sunday.  Ckide,  f  1117.  "A 
physician  la  <me  authorized  to  prescribe  rem- 
edlea  for  and  treat  diseases;  a  doebae  of 
medicine."  Webst  Diet  To  the  same  pur- 
port are  tbe  Oentnry  and  ttae  Standard  Dlc- 
tlonariea  A  dentist  or  dental  surgeon  is 
one  who  performs  manual  or  medianlcal  op- 
erations to  preserve  teeth,,  to  deanae,  ex- 
tract insert  or  repair  tbem.  The  statotea 
of  this  state  recognise  tliat  deatlsta  are  not 
Included  In  tbe  term  ''physician,"  tbe  latter 
being  regulated  by  Code,  U  8121-8184,  wltb 
tbe  amendat<»7acts  of  18S5  (chapters  117  and 
2U1)  and  1888  (chapter  181),  while  dentists 
are  gorenied  tqr  Ciode,  li  814S-3166.'and  tbe 
aniendatoiTa.cte  of  1887  (cbapterlTS)  and  1881 
(chapter  251).  If  dentbits  came  within  tbe 
term  "ptaysiclan,"  as  need  In  Code,  }  1117, 
'^toothacbe"  would  become  mm  alarmingly 
prevalent  than  "snake  btte";  and  that  it 
wonld,  with  usage,  become  man  dangerous, 
U  evident  from  tbe  fact  that  the  very  first 


dental  surgera's  prescription  for  toothache, 
coming  before  us.  Is  for  "one  pint  of  whis- 
ky." Tbe  size  of  the  tooth  Is  not  given,  nor 
whether  It  was  a  molar.  Incisor,  eye  tooth, 
or  wisdom  tooth;  and  yet  there  are  32  teeth 
In  a  full  set  each  of  which  might  ache  on 
Sunday.  Tbe  duties  of  a  dentist  are  limited 
to  tbe  "manual  or  mechanical  operations"  oa 
the  teeth.  Whenever  the,  use  of  liquor  Is 
necessary,  it  being  a  remedy  to  act  on  the 
body,  and  only  Indirectly  In  any  case  for  tlie 
teeth,  within  the  purview  of  the  statute.  It 
roust  be  prescribed  by  a  "physician,"  to  au- 
thorise a  siUe     Sunday.   Mo  emu; 


Ciu  N.  a  no 

(30MMBR0IAII  NAT.  BANK  OF  CHAB- 
LOTTB  T.  FIRST  NAT.  BANE  OF 
OA8T0NZA  et  aL 
(Suprone  Court  of  North  Carolina.  A^  21, 
1886w) 

NcootiaA.!  IxsTRnHBKTB— Cssoks— Aonoxs  ox 

— PKBKBQDiaiTM— BtipoLATIOS  BBSTEIOT- 

ixo  Pat«»st — Validity. 

L.  Tbe  holder  of  a  check  cannot  sne  the 
bank  on  which  It  Is  drawn  until  such  cheek  ii 
accepted  by  the  bank. 

^.  A  BtipuIatioD;  stamped  <m  the  face  of  a 
check,  that  it  will  not  be  paid  to  a  certain  com- 
pany or  its  agents,  is  valla. 

8.  Tbe  holder  of  a  dieek  cannot  anc  tiie 
drawer  thereon  till  It  has  been  presmted  to 
the  drawer,  and  payment  refused. 

Appeal  from  superior  court  Oaston  connty; 
Starbuck,  Judge. 

Action  by  the  Commercial  National  Bank 
Charlotte  against  the  First  National  Bank  of 
Gastonla  and  another  on  a  check.  Judgment 
for  plalntlfr,  and  defendanto  ajqpeaL  Be- 
veised. 

Jones  &  Tlllett,  for  appellants.  Bnrwdl, 
Walker  &  Cansler,  for  appellee. 

CLAHK,  J.  The  holder  of  a  check  canoot 
maintain  an  action  against  the  bank  upon 
wMch  the  check  Is  drawn  until  after  the  ac- 
ceptance of  the  check  by  the  bank.  Bank  t. 
MiUard,  10  Wall.  153;  Hawes  v.  Blackwell. 
107  N.  O.  106,  12  S.  E.  245;  Marriner  v.  Lum- 
ber Co.,  113  N.  C.  53,  18  S.  E.  94.  This  is  tbe 
uniform  Hue  of  decisions  In  tbe  federal  courts 
and  our  own,  and  It  Is  suateined  by  the  ow- 
whelmlng  weight  of  authority  In  other  courts, 
though  there  are  a  few  decisions  In  otiier 
states  to  tbe  contrary.  The  bank  Is  the  agent 
of  the  drawer.  Till  acceptance  of  the  cbedL, 
it  has  assumed  no  llablll^  to  tbe  payee.  Its 
liablUtr.  it  any.  Is  to  tbe  drawer  whose  cbecb 
It  has  agreed  to  pay  If  It  has  the  drawer's 
funds  In  hand;  and  for  breach  of  that  cob* 
tract  It  Is  liable  to  ttae  dramr,  not  te  the 
payee.  *^  Ite  own  master,  It  must  stand  or 
fall.**  A  cbeck  is  simply  an  order  i^vea  br 
the  principal  upon  his  agent,  and  It  Is  almv* 
open  to  the  principal  to  conntermnnd  an  or- 
der to  tto  agent  before  It  Is  aecated;  tnd 
there  are  occasions,  when  it  Is  tmportsnt  to 
prevent  imposlUou,  that  the  drawer  abosld 
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hare  power  to  atop  the  payment  of  Us  check 
without  OKBttng  any  liability  upon  the  drawee. 
If  the  principal*  the  drawer,  die  hetom  a 
ebeek  la  presented.  It  becomes  InvaUd,  which 
could  not  b»  the  case  It  the  mere  drawlns  of 
the  check  created  any  IlaMUty  In  the  drawee. 
Bnt  the  more  important  point— since  It  Is  now 
presented  to  08  ftir  the  first  tlme-^  the  valid- 
Itr  of  the  st^miaticni  stamped'  <nt  the  face  of 
the  check:  "This  check  wlU  posltlr^  not  be 
paid  to  the  Chutonla  Banking  Company  or  its 
agents."  It  appears  that  the  check  has  ner- 
er  been  presented  to  the  drawee,  the  defend- 
ant bulk,  «xc^  by  an  agent  of  the  Oastonia 
Banking  Company.  Oonseqnently,  If  this  re- 
striction Is  Talld,  the  bolder  cannot  maintain 
this  action  against  the  drawer  till  the  check 
has  been  presented  to  the  drawee  by  some 
other  agency,  and  paymmt  refused.  In  Eng- 
land the  system  at  "crossed  checks'*  has  long 
been  recognised  as  Talld.  2  Daniel,  Neg. 
Inst  {  1686a;  Smith  t.  Bank,  L.  R.  10  Q.  B. 
285.  which  was  affirmed  on  appeal,  and  Is  re* 
ported  hi  1  Q.  B.  Dlv.  81.  By  ttiat  syston 
Uiere  Is  stamped  across  the  face  of  the  check 
the  name  of  a  certain  banker  through  whom 
it  must  be  presented  for  payment,  and  If  pre- 
sented by  any  one  else  it  wOl  not  be  honored, 
nils  does  not  destroy  Its  negotiability  In  any 
wise.  The  luesent  case  does  not  go  that  fSr, 
but  merely  stipulates  that  the  check  will  not 
be  honored  If  presented  through  one  agency 
named.  This  cannot  be  deemed  on  unreason- 
able restriction  of  trade.  Nor  Is  It  a  boycott 
There  Is  no'erldenee  of  a  cuupiracy  to  injure 
tiie  agency  named,- bnt  It  Is  agreed  as.  a  tect 
that  It  was  an  effort  on  the  part  of  the  draw- 
er firm  to  prevent  Its  transactions  and  the  na- 
ture and  extent  of  Its  bjosiness  becoming 
known  to  a  rival  bouse  by  tto  checks  pasting 
tiirough  tbat  channel  Besides,  if  it  were  a 
boycott,  the  paittes  to  It  are  the  draww  and 
the  payee,  who  accepted  the  check  with  that 
restriction  stamped  on  it  And,  if  it  was  an 
illegal  transaction,  the  check  Itself,  and  not 
merely  the  stlpnlatton  which  Is  part  of  It, 
would  be  void.  "Gz  mala  causa  ncoi  oritur 
actio."  The  restrictlod  is  a  part  of  th^  check 
(Tied.  Com.  Paper  fi  41,  42;  Benedict  v. 
GowdKi,  48  N.  T.  898);  and.  if  It  is  Invalid, 
ttie  court  could  not  separate  the  good  from  the 
bad  (Bank  v.  King,  44  N.  T.  87),  but  It  would 
an  be  bad,  and  the  bolder  could  not  recover. 
In  analogy,  a  conveyance  of  property,  real 
or  personal,  with  a  condition  not  to  alien  to 
a  certain  person  or  daw  of  persons,  or  for  a 
certain  time,  is  valid.  OoweH  v.  SinlnKa  Co.. 
100  n.  a  57;  Qray  v.  Blanchard.  8  Pick.  288; 
Shep.  Tcmeh.  120,  181;  Co.  Litt  223.  In 
Smith  V.  Lawrence,  2  N.  a  200,  this  court 
held  that  a  note  could  be  limited  so  as  to  be 
payable  to  the  payee  only.  But  It  Is  not  neces- 
sary to  consider  here  the  prtndple  malnteln- 
ed  in  that  case,— that  the  drawee  can.  by  stlp- 
lUatiaa  thnieln,  make  the  check  not  astign- 
aUe;  for  this  is  not  attempted  here,  bat  there 
is  simply  a  stlpnlatl<m  that  it  shall  not  be  paid 
If  presented  through  the  agency  named.  Wll- 


ooxon  v.  Logan,  81  N.  O.  holds  merely 
ttiat  where  a  note  Is  msde  payable  to  A.  B., 
without  the  addition  of  the  words  "or  ordar" 
or  "bearer,"  the  holder  thereof  can  maintaiw 
an  action  thereon,  being  the  party  in  interest 
There  was  no  iiuestloa  raised  as  to  the  valid- 
ity of  an  esiHreBs  stipalktion  that  the  note 
could  not  be  assigned  at  aU,  or  would  not  be 
honored  if  presented  by  a  particnlar  party,  as 
In  this  case;  nor  by  sny  party  ckc^  one 
named,  as  In  the  case  ot  the  BngUsfa  "cross 
checks."  These  questions  could  not  arise,  for 
there  was  In  that  case  no  stipulation  to  ^ther 
effSct  On  the  tacts  agreed.  Judgment  should 
have  been  entered  for  the  defendants.  Be- 
VNsed. 


(U8  N.  C.  768) 

PIEDMONT  WAGON  CO.-  v.  BOSTIC  ct  aL 
(Supreme  Court  of  North  GaroUna.    April  21. 
1896.) 

CoSTiHUASCE— Discretion  of  Tbiai,  Codbt. 
The  discretioii  of  the  trial  court  In  the 
matter  of  granUng  or  refusing  a  cootinuaoce 
is  not  reviewable  on  appeal  in  the  absence  of 
gross  abus& 

Appeal  Arom  superior  court,  Butherford 
county;  Timberiake,  Judge. 

Action  by  the  Piedmont  Wagon  Company 
against  John  Bostlc  and  others  to  recover  ou 
notes.  Judgment  for  plaintiff,  and  defend- 
ants aH>eal.  Dismissed. 

McBrayer'  A.  Saves,  for  appellants. 

OLAI^  J.  Continuances  are  not  favored 
by  the  law.  One  of  tbe  immortal  provisloua 
of  Magna  cniarte  is  that  Justice  shsil  nel- 
tlier  be  d<dayM  nor  denied;  and  these  are' 
coupled  together,  for  a  delay  of  Justice  Is  ' 
often  a  denial  of  Justice.  Still  there  are 
cases  In  which  a  ccntinnance  should  be 
granted  In  the  Interest  of  jnsUce.  Code,  | 
40U  prescribes  that  tbe  appII<»tlon,  If  pi»- 
slble,  shall  always  be  made  80  days  before 
the  trial  term,  and  that  "the  applicant  shall 
In  all  cases  pay  tbe  coate  of  the  application." 
The  next  section  (402)  permitting  a  contlntt- 
ance  to  be  granted  at  tarn,  prescribes,  among 
other  requisites,  that,  unless  the  affidavit 
shall  set  out  that  the  grounds  for  a  contin- 
uance arose  or  came  to  the  knowledge  of  the 
applicant  too  late  to  apply  before  tbe  term, 
as  prescribed  In  section  401,  **aad  that  the 
appllcaticm  was  made  as  soon  as  It  reason- 
ably could  be  after  knowledge  of  sudi  facta," 
the  oontlnaance  "shall  not  be  granted  except 
on  tbe  terms  of  the  payment  of  the  costs  In 
the  action  for  tbe  terra."  These  sections,  in 
the  Jndi^ent  of  the  l^edatnre,  not  being 
sufficient  to  protect  lltlganu  agatost  the 
"law*B  delay,"  which  Oie  dramatist  enomer^ 
atea  as  one  of  the  great  Ills  which  "flesh  Is 
heir  to,"  the  act  of  1885  (chapter  394)  was 
passed  permitting  counter  affidavlte  to  be 
offered,  and  prohibiting  the  Judge  to  allow 
any  continuance  "unless  he  shall  be  satisfied, 
after  thorough  examination  of  the  evld^moe 
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as  aforesaid,  that  the  ends  of  justice  demand 
It."  If  left  In  doabt,  he  most  refuse  the  con- 
tlnnance.  It  has  often  been  held  that  the 
matter  of  granting  or  refusing  a  continuance 
was  not  appealable.  See  cases  cited  In 
Olark'B  Code  (2d  Ed.)  p.  368.    Certainly  It 

Snat  be  a  veiy  gro^  abuse  which  would  au- 
lorlxe  an  appeal  in  such  cases.  Here  not 
only  was  there  no  abuse  of  power,  but,  In  the 
light  of  the  aboTe  statutes,  his  honor  ought 
not  to  bare  granted  the  contlntiancflL  Appeal 
dismissed. 

OU  N.  a  IMO 

STATE  V.  TAYLOR. 
Appeal  of  STEPF. 
(SiqiRiiw  Oout  of  North  CsroUna.    April  21, 

1896.) 

CaimxAL  GoMPUiKT  — Warkant— AMiNDmirt— 
Jgdohbht  for  CosT^OsviBir. 

1.  The  discretionary  power  to  amend  a  com- 
plaint f»nferred  on  a  Jastice  by  Code,  S  808^  is 
not  subject  to  review. 

2.  A  warrant  cannot  be  amended  so  as  to 
eharire  a  different  offeoee. 

3.  The  findings  of  tbe  superior  court  on  mat- 
ters of  costs,  on  appeal  by  a  prosecutor  from  a 
Judgment  of  a  Justice  chaining  him  with  costa, 
are  concloslT& 

4.  The  finding  of  tbe  niperior  court,  on  ap- 
peal as  to  the  -facts  on  wtiich  its  Jnd^eot  is 
based,  are  condusiTe;  and,  where  the  jndKment 
is  in  accordance  with  tbe  facts  found,  it  most  be 
affirmed. 

Appeal  from  superior  court,  Henderson 
county;  Ooble,  Judge. 

Prosecution,  on  complaint  of  J.  H.  Stepp, 
against  J.  A.  Taylor.  From  a  Judgment  de- 
nying his  motion  to  remand  the  case  to  the 
Justice  court  for  an  amendment  of  the  war^ 
rant  and  retrial,  the  prosecutor  appeala  Af- 
firmed. 

A  warrant,  was  issued,  up<Ki  the  complaint 
of  J.  H.  Stepp,  charging  that  ^e  defendant 
"did  unlawfally,  maUciously,  willfully,  com- 
mit damage.  Injury,  and  spoil  upon  one 
fence,  the  property  of  3.  H.  Stepp,  In  ricda- 
tlon  of  sectiou  1081  of  the  Code,"  etc.,  "by 
pulling  down  the  same,"  etc.  Upon  tbe  trial 
before  the  Justice  of  the  peace  the  prosecu- 
tor moved  to  amend  the  warrant  so  as  to 
diarge  that  the  defendant  "did  unlawfully 
and  willfully  pull  down  the  fence  siirround- 
ing  a  cultivated  field,  the  property  and  in 
possession  of  J.  H.  Stepp.  Code,  S  1062." 
And  the  motion  was  denied  by  the  Justice 
upon  the  ground  that  he  had  no  power  to 
mafce  the  amendment;  and  the  prosecutor  ap- 
pealed to  the  superior  court  It  was  also  ad- 
judged by  tbe  Justice  of  the  peace  that  the 
prosecution  waa  frlT(dous,  and  ttiat  prose- 
jmtor  pay  tbe  costs.  Upon  tbe  hearing  In 
the  superior  court  the  prosecutor  moved  to 
vemand  the  case  to  the  Justice  of  the  peace 
to  the  end  that  the  warrant  might  be  amend- 
ed, and  the  case  tried.  The  motion  was  de- 
nied, and  the  prosecutor  aj^ioUed  to  the  su- 
preme court 

.  The  Attorney  Omeral,  tor  appenant  Bw- 
art  &  Tomi^  tm  ^pellee.  . 


6'URCHES,  J.  The  appeal  Is  without  mer- 
it, and  cannot  be  sustained.  If  the  Justice 
of  the  peace  bad  authority  to  amend  the  war 
rant,  under  section  908  of  tbe  Code,  be  did 
not  do  It.  -  And  we  know  of  no  power  we 
hare,  or  the  superior  court  bad,  to  compel 
him  to  exercise  a  discretionary  power.  But 
this  being  a  proposition  or  motion  to  strike 
out  the  offense'  charged  In  tbe  warrant,  and 
to  Insert  another  offense.  It  seems  that  ffuch 
amendment  was  not  authorized.  State  t. 
Vanghan,  81  N.  C.  635;  State  T.  Crook,  Id. 
B36.  But  the  prosecutor  had  no  right  to  ap- 
peal, except.  It  may  be,  as  to  costs.  State  t. 
Powell,  86  N.  C.  640.  And  while  the  supe- 
rior court  may  review  the  findings  of  tnet 
and  Judgments  of  justices  of  the  peace  on 
matters  of  cost.  In  cases  like  this,  the  find- 
ings of  the  judge  are  conclusive  upon  this 
court  And,  If  tbe  Judgment  of  the  superior 
court  is  in  accordance  with  the  facts  found, 
that  Is  also  conclusive  upon  this  court  State 
T.  HamUton,  106  N.  C.  660,  10  S.  E.  854. 
And,  as  the  judge  IkIow  does  not  set  out  the 
f&cts  upon  which  he  founded  his  Judgment, 
we  must  take  them  as  being  snfBdent  to  jus- 
tify hla  Judgment  Affirmed. 


cm  N.  C.  7S3> 

SCHAUIi      al  T.  CITY  OF  CHABLOTf  E. 
(Stvreme  Court  of  North  Ganlina.    April  21, 
189&) 

Bunrns— RsPBAb— TAXATio:r— LiCTHsis— Pawv- 

BKOKSHS. 

1.  Private  Acts  18S1.  c-  40,  8  37,  providing. 
Id  regard  to  the  citv  of  Charlotte,  that  taxes  for 
city  purposes  shall  be  levied  od  rral  and  persoiuil 
property,  trades,  licenses,  and  other  subjects,  as 
provided  by  Const,  art.  5,  §  3:  and  secUua  57, 
repealing  all  inconsifltent  acta,— repeal  Private 
Laws  1866,  c  7,  S  19,  aubd.  13,  Bxing  a  limit  as 
to  the  amount  of  the  Ucenaes  to  he  demanded  or 
broIieiB. 

2.  Private  Laws  1866,  c  7,  S  19.  sabd.  13. 
restricting  the  amount  to  be  paid  for  licenaea  by 
"brokers,"  does  not  atfect  "pawnbrokera." 

Appeal  from  superior  court  Uecktenboxg 
county;  Bryan,  Judge. 

Action  by  !>.  J.  Schaul  &  Co.  against  the 
city  of  Charlotte.  From  a  judgment  tor 
defendant  plaintiffs  appeaL  No  error. 

OlariLBon  &  Duls,  tor  appeUants.  Borwell, 
Walker  &  Oanaler,  tor  appellee. 

CLARK,  J.  The  <dty  ot  Chaiiotte.  baring 
laid  a  license  tax  of  V250  on  tbe  buslnen  of 
pawnbrc^ng,  in  which  the  plalntlffB  were 
engaged,  they  followed  the  proper  course  to 
test  tbe  Talidlty  of  such  tax  by  paying  It. 
and  bringing  this  action  to  recover  It  ba<& 
The  plaintiffs  contend  that  tbe  tax  la  Invalid 
because  the  charter  of  the  city,  ratified 
March  10,  1866  (Private  Laws  1866,  c.  7.  I 
Ifl,  Bubd.  13),  ButiiorizeB  "on  every  broker 
or  eccbaiu^  office  a  tax  not  exceeding  one 
hundred  daUara."  This  point  howerer,  will 
not  avidl  tbe  plafaitlffa,  for  two  reasona: 
First  The  charter  granted  the  dty  of  Char- 
lotte CPrlvate  Acte  188]«  &  40^  f  87)  ex- 
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prefsly  provides:  *TuTea  for  city  pnrpoees 
shall  be  levied  on  real  and  personal  prop- 
erty, trades,  licenses,  and  - other  subjects 
of  taxation  as  provided  .In  section  3,  article 
5  of  the  state  constltntlon."  Section  67 
of  this  act  re[>eal8  all  laws  In  conflict  there- 
with. This  act  of  1881  confers  upon  tbe 
town  broadly,  without  restriction,  the  rigbt 
to  decide  what  trade  and  license  taxes  It 
shall  levy,  and  necessarily  repeals,  as  to 
"brokers,"  tbe  limitation  of  $100  existing  un- 
der the  charter  of  1866.  There  is  no  conten- 
tion here  that  $250  Is  a  license  tax  so  un- 
reasonable In  amount  as  to  call  for  the  su- 
pervislcn  and  protection  of  the  courts.  Sec- 
ODdly.  Even  If  the  charter  of  1881  bad  not 
repealed  the  above  limitation  upon  tbe  tax 
to  be  levied  upon  "brokers,"  the  plaintiffs 
could  not  have  claimed  protection  under  It 
"Pawnbrokers"  is  an  enjilrely  separate  and 
distinct  business,  and  does  not  come  under 
the  generic  Utie  "broker."  The  word  "bro- 
ker," derived  from  an  Anglo-Saxon  word 
signifying  "to  use,"  primarily  means  an 
"agent"  It  means.  In  law,  a  middleman, 
or  negotiator,  between  other  persons  for  a 
compensation,  called  "brokerage,"  who 
takes  no  poBsesslo.n  of  the  subject-matter  of 
negotiation,  and  usually  contracts  In  the 
name  of  those  employing  him,  and  not  in  his 
own  name;  and  sometimes  it  means,  In 
ordinary  speech,  a  dealer  In  money,  notes, 
bills  of  exchange,  etc.  A  pawnbroker  has 
none  of  the  characteristics  of  either  kind  of 
brokers.  Indeed,  he  is  not  an  agent  at  alL 
He  contracts  la  his  own  name,  has  no  em- 
ployer, charges  no  brokerage,  and  always 
takes  possession  of  the  property.  Neither 
does  he  deal  in  money,  notes,  and  bills  of 
exchange,  like  the  second  class  of  brokers 
above  named.  In  short  his  business  Is  to 
lend  money  on  the  security  of  personal  prop- 
erty pawned  or  left  with  him.  The  business 
of  a  pawnbroker  is  not  In  the  same  class 
with,  and  has  no  resemblance  to,  that  of  a 
broker.  In  either  sense  of  tbe  latter  word. 
The  verbal  coincidence  of  the  last  two  sylla- 
ble of  tbe  longer  word  being  "broker"  Is 
purely  fortuitous,  for  a  pawnbroker  is  not  a 
broker  at  all.  The  two  businesses  consti- 
tuting separate  and  distinct  classes,  it  would 
be  competent  for  the  city  authorities  to  lay 
an  entirely  different  license  tax  upon  "pawn- 
brokers" and  "brokers."  Bosenbaum  v.  City 
of  Newbem  (»t  this  term)  24  S.  IL  1.  No 
error. 

(lis  N.  G.  TOB) 

BBRNHABDT  et  sL  v.  BROWN  et  aL 
(Supreme  Court  of  Nortii  OaTolIno.    April  21, 
1896.) 

BiBViOB  or  ftocEsa— PuBbicATtoK  PttociBDnros 

IN  Beh  —  JUDeMSNT  —  COLLATEBAlt  Att&CX 

Prbsomption— N«wTriil— HBABtjia  or  MOTIOX 

— SBTTtNa  OUT  BXORPTIOSB  TO  CBABOa^BaBOV* 

TloH— Jdnior  Judohbnts. 

1.  Code,  i  218,  snbsec.  4,  proridlng  for  serv- 
ices 1^  publication  when  defendant  caDoot  after 
due  diligence,  b*  found,  where  the  sabject  of 


tlie  action  is  real  or  perstmal  property  In  the 
state,  and  defendant  has  or  claims  an  interest 
therein,  or  the  relief  demanded  couBiflts  wholly  or 
partly  m  excluding  defendant  from  any  interest 
therein,  authoriKes  aervice  by  publication  in  pro- 
ceedings to  enforce  a  mechames  lien,  if  defend- 
ant cannot  be  found,  whether  he  be  a  residrat  or 
nonresident  of  the  state. 

2.  An  action  to  foreclose  a  mechanic's  lien 
being  a  proceeding  in  rem,  it  is  not  necessary 
to  acquire  Jurisdiction  by  attachment  of  the 
property,  the  mere  bringing  of  the  suit  in  which 
the  claim  is  sought  to  be  enforced  being  equiva- 
lent to  seizure. 

3.  A  judgment  under  whidh  land  has  been 
sold,  if  void  for  want  of  doe  service  of  process, 
may  be  coliaterally  attacked  by  one  who  has 
purchased  under  a  Junior  judgment 

4.  A  judgment  will  be  presumed  valid  on 
collateral  attack,  in  tbe  absence  of  the  transcript 
of  the  proceediQgB  in  which  it  was  rendered. 

&.  Prior  to  Act  1889,  c.  106,  there  was  no 
proviflion  for  service  of  process  upon  a  domestic 
corporation  whose  officer  could  not  after  due 
diligence,  be  found,  and  hence  a  Judgment 
against  such  coriwration  on  substituted  service 
was  void. 

6.  The  legislature  may  legally  prescribe  that 
service  oo  parties  redding  in  the  state  may  be 
had  by  pablication  when  sudi  parties  cannot 
after  due  diligence,  be  found,  not  only  in  cases 
where  they  have  left  the  state,  or  have  conceal- 
ed themseWes  therein  with  intent  to  defraud 
creditors  or  avoid  service  of  summons,  but  also 
where  snch  Intent  cannot  be  shown. 

7.  In  passing  Act  1889,  c  106,  auth(»rizing 
publication  of  tbe  summons  against  a  domestic 
corporation  where  officers  cannot,  after  due  dil- 
igence, be  found,  the  legislature  omitted  to 
amend  the  attachment  law  eo  as  to  permit  an  at- 
tachment of  defendant's  property  In  such  casesi 
and  hence,  tbe  action  being  m  personam,  service 
on  such  corporation  by  publication  U  Ineffectual 
for  any  purpose. 

8.  The  grounds  of  exceptions  to  tbe  charge 
need  not  be  set  out  on  motion  for  new  trial,  it 
being  snffident  if  such  exceptions  appear  in  ap- 
pellant's statement  on  appeal. 

9.  The  purchaser  at  a  sale  tmder  an  execu- 
tion issued  on  a  junior  Judgment  acquires  the 
titie  of  defendant  in  execution  subject  only  to 
the  lien  of  the  senior  judgments. 

10.  If  theexecutions  on  tbe  senior  judgments 
are  in  the  sheriff's  hands  at  the  time  of  such  sale 
the  purchaser  gets  the  full  title;  and  the  lien  of 
the  senior  judsmeats  is  transferred  to  the  pro- 
ceeds of  the  sale. 

Appeal  from  superior  court  Burke  county; 
Bryan,  Judge. 

Action  by  J.  M.  Bernhardt  and  others 
against  George  W.  Brown  and  others  for 
the  recovery  of  land.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  Reversed. 

The  Jury  in  the  lowei  court  found  all  the 
facts  upon  issues  submitted  to  them  by  the 
court  to  which  issues  there  were  no  excep- 
tions. They  found  that  there  had  been  two 
execution  sales  of  the  land  In  controven^; 
that  at  the  first  sale,  made  May  6, 1889,  when 
the  defendant  George  W.  Brown  purchased, 
the  sheriff  sold  under  fotu-  executions;  that 
at  the  second  sale,  made  July  8,  1890,  when 
the  plaintiffs  (or  John  Paalzonr,  nuder  whom 
they  claim)  purchased,  the  sheriff  sold  under 
(Hily  one  executim,  and  that  an  execution  Is- 
sued on  a  judgment  in  favor  of  John  Paal- 
sonr.  The  executions  under  which  the  first 
sale  was  made  Issued  on  Judgments  In  favor 
of  A.  £L  Wilson,  the  Shuford  Hardware  Com- 
pany,  Dunoraut   A   McCopiumghear,  and 
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Brown  &  McDowell;  all  against  the  North 
Carolina  Estate  Company,  Limited.  The  A. 
H.  Wilson  judgment  was  rendered  In  the  su- 
perior court  of  Burke  county  on  the  4th  day 
of  March,  1889,  In  an  action  brought  by  him 
for  the  enforcement  of  two  mechanics'  llena, 
filed  July  16,  18SS,  against  certain  town  lots 
In'  Glen  Alpine,  for  work  and  labor  done 
thereon.  This  Judgment  was  for  $339.60  and 
costs,  and  the  same  was  declared  a  lien  on 
said  lots  from  July  16, 1888,  the  date  of  filing 
said  liens.  The  execatiw  which  Issued  on 
this  Judgment,  March  30,  1889,  declared  the 
same  a  Hen  from  July  16,  1888,  on  said  lots, 
and  ordered  the  sheriCC  to  sell  said  Iota  to 
pay  the  same.  The  other  three  Judgments 
were  Justices'  Judgments  in  attachments,  and 
were  declared  to  be  Uens  upon  the  land  In 
eontroT»sy  and  upon  the  Glen  Alpine  lots. 
The  Judgment  In  favor  of  Dunovant  &  Mc- 
Connaughey  and  the  Shuford  Hardware  Com- 
pany were  both  rendered  the  same  day.  In  ac- 
tions begun  the  same  day.  and  transcripts  is- 
sued and  docketed  the  same  day.  In  each  of 
these  cases  a  warrant  of  attachment  was  is- 
sued the  same  day,  and  levied  by  the  sheriff 
the  same  day,  January  24,  1889,  upon  the 
land  In  controTersy,  and  upon  the  Glen  Al- 
pine lots.  Judgments  were  rendered  in  these 
two  actions  on  February  22,  1889,  and  tran- 
scripts docketed  in  the  siqterior  court  of 
Burke  county,  February  25,  1889.  The  Judg- 
ment In  each  of  these  actions  was  declared  a 
lien  upon  the  land  in  controversy,  and  upon 
the  Glen  Alpine  lota.  Executlous  issued  on 
these  two  Judgments  from  the  superior  court 
of  Burke  county,— «n  the  Shuford  Judgment, 
April  1,  1889.  and  on  the  Dunovant  &  Mc- 
Connaughey  Judgment,  May  1,  1889.  The 
Judgment  In  favw  of  Brown  &  McDowell 
was  rendered  April  6,  1889.  The  warrant  of 
attachment  had  been  issued,  and  the  same 
was  levied  upon  the  land  In  controversy,  on 
March  8,  1889;  '  and  the  Judgment  was  de- 
clared an  attachment  Uen  on  the  said  land 
and  lots,  and  a  transcript  of  said  Judgment 
was  docketed  In  the  superior  court  May  1, 

1888,  and  execution  Issued  May  1,  1889.  Un- 
Aer  executions  issued  on  these  four  Judgments 
the  land  In  controversy  was  sold  May  6, 1889, 
and  defendanis  purchased.  There  was  no 
personal  service  of  sunmions  upon  the  North 
Carolina  Estate  Companyj  Limited,  in  any  of 
these  cases,  but  In  all  of  than  there  was  con- 
structive service  by  publication.  In  three  of 
them  on  attachment  levied  upon  the  land  In 
controversy  and  publication  thereof;  In  the 
other,  a  statutory  lien  upon  the  Qlea  Alpine 
lots  and  publication.   At  the  sale  May  6, 

1889,  what  the  def^idants  purchased,  under 
these  four  necutions,  tbe  Glen  Alpine  lots 
were  first  sold,  and  realized  $200,  which  was 
not  sufflctoit  to  discharge  the  A.  H.  Wilson 
execution,  which  was  tbe  first  Uen  thereon. 
At  the  aec<md  sale,  made  July  8,  1880,  when 
the  plainlKb  purchased,  the  sheriff  sold  only 
under  <me  execution,  issued  from  the  siQ>erlor 
court  of  Catawba  coonty  March  8,  1880,  on 


a  Judgment  in  favcnr  of  John  Paalzonr  against 
the  same  company,  rendered  m  said  court  at 
spring  term,  1880,  a  transctlpt  of  which  was 
received  and  docketed  in  Burice  conntr  Uucb 
10,  1890. 

J.  G.  Bynum,  J.  T  Peridna,  O.  N.  Folk, 
and  Edmund  J<Htes,  for  appellants.  Shepherd 
4l  Busbee,  S.  J.  Sinrin»  and  laaae  T.  Avay, 
for  appellee 

CLARK,  J.  "Due  process  of  law"  regulres 
that  service  of  process  shall  always  be  made. 
There  are  three  modes  in  which  this  can  be 
done:  (1)  By  actual  service,  or,  In  lieu  there- 
of, acc^tance  of  service  or  a  waiver  of  serv- 
ice by  an  appearance  in  the  action.  Whether 
actual  service  shall  be  made  by  reading  the 
summons  or  notice  to  the  defendant,  or  leav- 
ing a  copy  with  him  personally  or  at  his 
usual  place  of  residence,  is  for  the  legislature 
to  prescribe.  Code,  H  214,  217,  597.  (2)  By 
publication  of  summons  in  cases  in  which  it 
is  authorized  by  law  in  proceedings  In  rem. 
In  these  cases  the  coutl  already  has  Jurisdic- 
tion at  the  rra,  as  to  enforce  some  Uen  or  a 
partition  of  puyperty  In  its  control  or  tbe  like; 
and  the  Judgment  has  no -personal  force,  not 
even  for  costs,  being  Umlted  to  acting  upon 
the  property.  (8)  By  publication  of  the  sum- 
mom,  in  cases  autbtwized  by  law.  In  proceed- 
ings quasi  in  rem.  In  those  cases  the  court 
acquires  Jurisdiction  by  attaching  property  of 
a  nonresident,  or  of  an  absconding  debtor, 
and  In  similar  cases,  and  the  Judgment  has 
no  personal  efficiency,  extending  no  further 
than  Its  ^orcem^t  out  of  the  property 
seized  by  attachment.  Proceedings  in  di- 
vaece  are  sul  generis,  as  the  Judgment  there- 
in merely  declares  a  personal  status,  and  pub- 
lication of  the  summons  Is  allowed  without 
the  acquisition  of  Jurisdiction  by  attachment 
of  property,  the  court  having  Jurisdiction  of 
the  person  of  the  plaintiff.  The  Wilson  judg- 
ment to  enforce  s  mechanic's  Uen  was  a  pro- 
ceeding in  rem,  and  service  by  pubUcatlon 
was  authorized  by  Code,  S  218,  subsec.  4.  In 
Pennoyer  v.  Neff,  95  U.  S.  714,  It  is  said: 
"Such  service  may  also  be  suiSclest  In  cases 
where  the  object  of  the  action  Is  to  reach  and 
dl^iose  of  property  m  the  state,  or  of  some 
Interest  therein,  by  enforcing,  a  contract  or 
Uen  respecting  the  same,  or  to  partition  it 
among  different  owners,  or  where  the  pubUc 
is  a  party,  to  condemn  and  appropriate  it  for 
a  public  pmi>ose."  This  Is  dted  and  ap- 
proved in  WInfree  V.  Bagley,  102  N.  C  515. 
9  S.  E.  198,  and  Long  v.  Insurance  Ca,  114 
N.  C  465, 19  S.  B.  347.  In  proceeding  under 
this  cltws-^roceedlngs  in  rem— It  is  not  necea* 
sary,  as  in  proceedings  quasi  In  rem,  to  ac- 
quire Jurisdiction  by  actual  seizure  or  attach- 
ment ot  tbe  proper^,  but  *it  may  be  done  by 
the  mere  bringing  of  the  salt  In  which  the 
claim  is  sought  to  be  enforced,  which  In  law 
(in  Buch  cases)  Is  e<ialvalent  to  a  seizure,  be- 
ing the  open  and  pubUo  exercise  of  dominion 
over  it  for  the  purposes  of  tbe  sutt."  Hei- 
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dritter  v.  OU  aoth  Co.,  112  V.  S.  294,  5  Sop. 

1^.  And  as  to  this  clafis  of  cases  tbe 
statute  prescribes  pablicatlon  of  tbe  snmrnons 
whether  tbe  defendant  is  a  nonresident  or  a 
resident,  whenever,  "after  dne  diligence,  he 
cannot  be  found  In  the  state."  Oodft,  {  218, 
subsec.  4;  Claflin  t.  Harrison,  108  N.  0.  U>7, 
12  S.  R  895.  Els  honor,  however,  properly 
instrocted  the  jmy,  as  prayed,  that  a  sale  un- 
der the  Wilson  judgment  could  pass  no  title 
as  to  any  of  the  property  of  the  defendant  In 
sach  J.ndgment  other  than  tbe  property  cor- 
ered  by  the  mechanic'^  lien. 

The  plaintiff  could  not  collaterally  atta<^ 
the  three  Justices'  jnd^ents  under  which 
the  sale  of  May  6,  1889,  was  alleged  to  have 
been  made  for  Irregularity,  but  he  has  tbe 
Tight  to  Insist  that  they  are  void.  U  there  was 
no  serrice  of  process  In  such  cases  In  any 
mode  prescribed  by  law,  having  acquired  his 
own  rights  by  purchase  under  a  Justice's  Judg- 
ment The  defendant7  in  such  Junior  jadg- 
mrats  was  not  served  personally,  and,  being 
a  resident  of  this  state,— 1.  e.  a  domestic  cor- 
poratlon,--couId  not,  tlU  tbe  act  of  1889,  be 
served  by  publication,  except  In  the  instances 
mentioned  in  Code,  i  218,  subsecs.  2,  4.  Acts 
1889,  c  108,  extended  these  Instances  by  pro- 
viding that  where  tbe  defendant  Is  a  corpora- 
tion created  by  or  organized  under  the  laws 
of  this  state,  and  no  officer  or  agent  thereof  up- 
on whom  service  of  process  can  be  made  can, 
after  dne  diligence,  be  found  in  the  state,  and 
that  fact  Is  dnly  made  to  appear  by  affidavit 
to  the  satisfaction  of  the  clerk  of  the  superior 
court  of  the  county  in  which  socb  process 
was  issued,  sucta  clerte  shall  grant  an  order 
that  s«^ce  of  such  [»w»bs  may  be  made 
by  publication  in  the  manner  therein  provid- 
ed. This  act  was  ratified  18th  of  Febmary, 
1889.  Untfl  tbe  passage  of  this  act  there  was 
no  means  provided  for  service  of  process 
against  a  domestic  oorporatlou  whose  officers 
and  agents  could  not  be  found.  It  was  simply 
a  casus  omissus.  Service  could  be  had  upon 
nonresident  defendants  and  corporations  by 
publication  of  summons  when  personal  serv- 
ice could  not  be  bad,  provided  Jurisdiction 
was  procured  by  attachment  of  property 
(Code,  §  218,  subsecs.  1,  3;  Long  v.  Insurance 
Co.,  supra);  and  against  residents  and  non- 
residents allke-~when  personal  service  could 
not  be  made— to  enforce  a  lien  or  Interest  in 
prtq>erty'  In  this  state  and  In  actions  for  di- 
vorce <Oode,  8  218,  subsecs.  4,  5) ;  and  against 
residents  of  the  state,— who  could  not,  after 
doe  diligence,  be  found,— when  they  had  de- 
parted from  the  state  vrith  Intent  to  defraud 
creditors,  or  to  avoid  service  of  summons,  or 
kept  themselves  concealed  In  tbe  state  with 
like  Intoit  (Code,  S  218,  subsec.  2),  in  which 
case  also  attachment  of  property  Is  the  basis 
of  tbe  ilurisdictlon  (Code,  |  349).  There  can 
be  no  question  that  the  state  has  the  right  to 
prescribe  that  service  upon  parties  residing 
here  can  be  made  by  publication  when  such 
parties  cannot,  after  due  diligence,  be  found, 
not  oiily  In  those  cas«i  In  which  It  can  be 
T.24&K.na8— 34 


averred  by  affidavit  that  they  have  departed 
this  state,  or  iiave  concealed  themsdves  here- 
in, with' intent  to  defraud  creditors  or  avtrid 
service  of  summons,  but  also  in  cases  where 
such  Intent  cannot  be  averred;  and  certainly 
it  Is  comi>etent  for  tbe  legislature  to  provide 
that  as  to  a  corporation  created  by  It.  If  no 
officer  or  agent  of  such  corporation  can  be 
found  in  the  state,  then  service  can  be  bad 
by  publication, ,  otherwise  creditors  would 
have  no  redress  if  a  domestic  corporation 
should  keep  the  names  of  Its  officers  conceal- 
ed, or  should  elect  officers  living  outside  of 
the  state.  It  might,  as  in  this  case,  own 
large  bodies  -of  land,  and  creditors  would  be 
poweiiess  to  secure  service  of  process,  and 
even  stoekbolders  could  not  begin  proceed- 
ings, in  a  proper  case,  for  the  appointment  of 
a  receiver.  But  till  the  act  of  1889  there  was 
such  defect;  and  two  of  the  Justices'  Judg- 
ments are  void,  because  they  were  taken 
22d  February,  1880,  and  there  was  not  the 
service  by  advertisement  for  four  weeks, 
under  authority  of  the  act  of  1889,  rince  that 
act  was  not  ratified  tai  IStb  February,  1889! 
The  other  Judgment  was  t&kea  April  6,  1889, 
and,  in  tbe  at)sence  of  tbe  transcript  of  tbe 
proceedings  therein,  tbe  presumption  of  law 
is  that  It  Is  regular  In  all  respects,  Indndlng 
service.  But  it  appears  that  there  was  no 
personal  service  of  tbe  sumtnons,  and,  though 
the  act  of  18S9  authorized  publication  of  the 
summons  against  a  domestic  corporation 
whose  officers  cannot  be  found  In  this  state, 
unfortunately  the  legislature  omitted  to 
amend  the  attachment  law  (Code,  S  349)  so 
as  to  authorize  an  attachment  of  the  defend- 
ant's property  in  such  case,  and,  as  we  have 
seen,  substltnted  service  in  such  cases  can 
only  be  based  upon  the  seizure  of  property, 
it  being  a  proceeding  quasi  In  rem.  No  at- 
tachment having  been  authorized  by  law,  the 
proceeding  was  merely  In  personam,  and  Ju- 
risdiction could  not  attach  by  mere  publica- 
tion, and  tbe  attempted  service  in  that  mode 
was  insuffldent  tor  any  purpose.  Winfree 
V.  Bagley,  supra.  Tbe  act  of  1889  was  need- 
ed to  supply  a  casus  omissus,  and  the  au- 
th(»ity  of  the  legislature  to  enact  It  cannot 
be  controverted;  but,  doubtless  by  an  inad- 
vertence, tbe  act  did  not  amend  the  attach- 
ment law  so  as  to  give  a  basis  for  Jurisdic- 
tion to  proceed  against  the  property  of  the 
defendant  in  such  cases,  and  the  courts  can- 
not supply  the  defect  In  the  act.  Recourse 
must  be  liad  to  the  legislature. 

While  It  Is  a  good  and  convenient  practice 
to  set  out  the  grounds  of  exception  to  tbe 
Judge's  charge  <m  the  motion  for  a  new  trial 
before  blm,  to  the  end  that  on  fuller  reflec- 
tlosk  he  may  have  the  opportunity  to  correct 
the  errors,  if  any,  committed  by  him,  and 
save  the  parties  the  delay  and  expense  of  an 
appeal,  this  Is  not  absolutely  required,  and  It 
Is  sufficient  if  the  exceptions  to  the  charge 
are  set  out  in  appellant's  statement  of  the 
case  on  appeal.  McKInnon  v.  Morrison,  104 
N.  a  854,  10  &  B.  513;  Lowe  T.  ElUott,  lOT 
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N.  O.  718,  12  S.  E.  383;  Blackburn  t.  In- 
surance Co.,  116  N.  C.  821,  21  S.  E.  922;  Snpp. 
Clark's  Code,  p.  64.  • 

It  Is  not  necessary  to  notice  the  exceptions 
made  other  than  those  Involved  In  the  above 
discussion,  bnt,  as  the  point  was  earnestly 
debated  before  us,  we  may  note  that  the 
sixth  Instruction  given  by  the  court  was  er- 
roneous, for,  although  the  Faalzonr  judg- 
ment was  a  Junior  Judgment— conceding,  for 
the  argument,  that  the  three  justices'  judg- 
ments were  valid,— the  holder  of  the  senior 
judgments  had  no  power  to  forbid  a  sale  un- 
der the  junior  execution,  and  the  purchaser 
at  a  sale  under  an  execution  issued  upon  a 
junior  judgment  gets  the  title  of  the  defend- 
ant in  the  execution,  subject  only  to  the  in- 
cumbrance of  the  senior  judgments.  Wor^ 
Bley  V.  Bryan,  86  N.  O.  343;  Hallyburton  r. 
Qreenlee,  72  N.  C.  316;  Isler  v,  Colgrove,  75 
N.  C.  334.  If  the  executions  on  the  senior  judg- 
ments are  In  the  sherifT's  hands  at  the  time 
of  the  sale,  the  purchaser  gets  the  full  title, 
and  the  lien  of  the  senior  judgments  is  trans- 
ferred to  the  proceeds  of  the  sale.  Cannon 
T.  Parker,  81  N.  a  320;  Manufacturing  Co. 
T.  Wilcox,  m  N.  C.  42.  IS  S.  B.  885.  New 
trial. 

(118  N.  a  IHO) 

BTATB  r.  McGBACKBN  et  aL- 
(Supreme  Court  of  North  Gandhu.    April  29, 
1806.) 

RiifOTizto  FixcBs— CaiMiNAi.  FRosscnmox,  . 
A  person  removing  the  divMon  fence  be- 
tween his  laud  and  prosecntor's,  onder  the  bona 
fide  belief  that  he  waa  authorized  in  so  doiiiK  by 
an  agreement  between  himself  and  prosecutor, 
cannot  he  convicted,  under  Code,  i  1002,  for  re- 
moving the  fence. 

Appeal   from   criminal   court,  Haywood 

county;  Ewart,  Judge. 

J.  M.  McCracken  and  others  were  convict- 
ed of  a  crime,  and  appeal.  Reversed. 

W.  T.  Crawford,  for  appellants.  The  At- 
torney General  and  B.  D.  Ollmer,  for  the 
State. 

FITRGHES,  J.  This  Is  an  Indictment  un- 
der section  1062  of  the  Code,  for  removing  a 
fence.  The  evidence  tends  to' show  that  the 
prosecntor.  Walker,  and  -the  defendant  Mc- 
Cracken were  adjacent  landowners;  that 
there  was  about  to  be  a  road  located  through 
their  lands,  which  would  run  near  their  di- 
viding line;  that  they  agreed  to  have  this 
line  surveyed,  and  to  put  the  road  on  the 
line,  and  to  move  their  dividing  fence  to 
the  road;  that  they  procured  the  county 
surveyor,  one  Ledbetter,  to  survey  and  lo- 
cate this  line,  having  agreed  upon  the  cor- 
ner where  the  survey  should  commence. 
The  survey  was  made,  and  the  road  located; 
the  prosecutor  and  the  defendant  both  being 
present  with  their  deeds,  and  assisting  In 
making  the  survey,  and  locating  the  road. 
There  Is  no  complaint  that  the  survey  is  not 
correct  1>nt  It  took  from  one  to  two  rods  of 


prosecutor's  field,  which  seems  to  have  been 
in  clover  at  the  time.  Defendant  adiftlts 
that  he  moved  the  fence,  and  put  it  up  again 
on  the  line  as  surveyed,  and  where  the  road 
was  located;  and  it  was  admitted  that  the 
fence  was  made  as  good  where  It  was  mov- 
ed to  as  It  was  before  it  was  moved.  De- 
fendant denies  that  he  Is  gnUtj  of  any  crim- 
inal offense  in  moving  said  fence,  for  the 
reason  it  was  agreed  between  him  and  the 
prosecutor  that  the  fence  should  be  moved 
and  put  on  the  line,  which  was  a  license  to 
him  to  do  what  he  did.  And,  for  the  pur- 
pose of  establishing  this  defense,  and  as 
tending  to  prove  the  agreement  and  license, 
he  offered  himself  as  a  witness,  and  testi- 
fied that  **he  and  the  prosecutor  bad  agreed, 
at  the  l>eglnnlng  comer,  to  put  the  fence  on 
the  line,  and  he  thought  he  was  acting  in  ac- 
cordance with  the  agreement  In  putting  the 
fence  back  and  moving  the  road  on  the  line; 
that  the  prosecutor  had  never  notified  blm 
that  he  was  unwilling  to  change  the  road  ac- 
cording to  the  agreement,  and  there  had 
never  been  any  dispute  about  the  line  Jbc- 
tween  them."  This  evidence  was  objected 
to  by  counsel  for  the  state,  and  ruled  out 
by  the  court  and  defendant  excepted.  The 
defendant  then  Introduced  T.  C.  Ledbetter, 
the  surveyor,  who  testified  that  they  (prose- 
cutor and  defendant)  "mutually  agreed  at 
the  beginning  comer  to  put  the  fence  on  the 
line."  This  evidence  was  objected  to  by 
counsel  representing  the  state,  and  ruled  out 
by  the  court  and  defendant  excepted. 

In  both  these  rulings  there  was  error.  To 
constitute  this  a  criminal  oCTense,  there  must 
have  been  a  trespass  committed  by  defend- 
ant. State  V.  Reynolds,  95  N.  C,  618.  To 
constitute  defendant  a  trespasser,  be  must 
have  ac?ted  willfully  and  unlawfully  in  re- 
moving this  fence.  State  v.  Howell.  107  N, 
G.  840, 42  S.  Pi.  569.  He  could  not  have  act- 
ed willfully  and  unlawfully  if  he  had  the 
permission  of  prosecutor  to  move  the  fence, 
and  did  It  In  a  peaceable  manner,  and  made 
It  as  good  as  it  was  before  he  moved  it 
Tbequestlc«  was,  did  he  have  this?  Did  the 
prosecutor  agree  that  the  fence  should  be 
moved  to  the  road,  and  did  defendant  in 
good  faith  believe  that,  under  this  agree- 
ment, he  was  authorized  to  move  the  fence? 
And  certainly  this  evidence  tended  to  show 
that  he  did.  How  the  jury  might  have 
found  If  this  evidence  had  been  allowed,  we 
do  not  Imow;  but,  as  It  tended  to  prove  the 
agreement  he  was  entitled  to  have  it  sub- 
mitted to  the  jury.    There  Is  error. 

(UB  N.  a  837) 
MORRISTOWN  MILLS  CO.  et  aL  T. 
LTTLB  et  al. 
(Supreme  Court  of  North  Carolina.    Apxil  29. 
1896.) 

Witness  —  ALLOWAycs  op  Psbs  —  Co!I80i.iditid 
Action— Costs— Appeal  pbom  Taxation. 
1.  Where  eight  actions  against  the  same  de- 
fendant had  been  consolidated  into  one,  aa  entry 
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of  "jai3fctQent  agalost  both  parties,  plaiotiflB  and 
defendantB,  for  their  costs  in  each  case,"  entitles 
witnesses  to  prore  bat  one  attendaace,  and  in  oba 
action. 

2.  An  aiHieal  ties  from  an  order  ctHutming 
a  jndsment  for  costs,  and  wdering  taxation  ca 
cents  thereunder. 

Appeal  from  snpertor  court,  Buncombe 
coUDtr;  Boblnsou,  Judge. 

There  were  eight  actions,  by  the  MorTi»* 
town  MU!ls  Cominnr  and  others,  agalnat  W. 
M.  Lytle  and  others.  At  the  return  term, 
these  actions  were  consolidated  Into  one,  and, 
under  a  Judgment  ^or  costs,  witness  fees 
were  taxed  In  each  of  the  eight  cases.  From 
an  order  directing  a  retazatlon,  and  allow- 
ing witness  fees  for  but  one  attendance  and 
In  one  action,  the  witnesses  appealed.  Mod- 
ified and  affirmed. 

J.  C.  Slartln,  tor  aroellants.  Ohas.  A. 
Webb,  tor  appellees. 

OLARK,J.  Therewereelghtactlonsagalnst 
the  same  defendants.  At  the  return  term 
all  of  said  actiima  were  consolidated  bito  erne. 
This  was  admitted  below,  though  the  order 
of  consolidation  could  not  be  found..  At  a 
snbseqnent  term,  August.  1893.  the  minutes 
show  tbe  following  entry  (naming  these 
cases) :  "Judgment  against  both  parties, 
plaintiffs  and  defendants,  for  their  costs  In 
each  case."  Under  this,  the  <derk  taxed  eight 
several  bills  of  costs,  permitting,  it  would 
seem,  the  same  witnesses  to  prove  attendances 
In  all  eight  cases.  This,  was  a.  motion,  made  at 
August  term,  1895,  to  set  aside  the  Judgment 
as  irregular  and  void,  and  to  retax  the  costs. 
Tbe  court  properly  adjudged  that  witnesses 
in  said  consolidated  actions  were  entitled, 
af.ter  the  order  of  consolidation,  to  prove  but 
one  attendance,  and  in  one  action.  This  was 
the  object  of  the  order  of  consolidation.  This 
is  not  the  case  of  a  creditors'  bill,  where  a 
witness  may  be  summoned  to  testify  In  be- 
half of  several  different  parties  as  to  en* 
tirely  different  matters;  nor  Is  It  the  case  of 
a  witness  attending  court  at  the  same  term  to 
testify  in  several  different  cases.  But,  after 
the  consolidation  of  these  actions  at  the  re- 
turn term,  there  was  thenceforward  bnt  one 
single  action,  and  a  witness  could  prove  hia 
attendance  only  In  that  case,  for  there  was 
but  one,  and  only  one  bill  of  costs  could  be 
taxed.  So  much  of  the  Judgment  as  modified 
the  previous  Judgment  was  improvldently 
made.  The  blU  of  costs  should  simply  be  re- 
laxed in  accordance  with  the  Judgment  at 
August  term,  1896.  This  is  not  an  appeal 
from  a  Judgment  for  costs  after  the  subject- , 
matter  of  an  action  has  been  disposed  of. 
Such  appeals  the  court  will  not  entertain. 
But  this  is  an  appeal  from  an  order  retax- 
ins  costs,  and  construing  a  former  Judgment, 
and  is  reviewable.  It  is  an  additional  In- 
■itance  to  those  given  in  Elliot  v.  Tyson, 
UG  N.  0.  181,  21  8.  E.  106.  Modified  and  af- ; 
firmed. 


WS  N.  0.  1242) 
STATE  T.  DOWNS. 

(Sopreme  Court  of  North  Carolina.   AprO  29, 
1896.) 

CbHUITALLaW— EVIDBNOB— RKTIBV—BxOSPTtONS. 

1.  The  admission  of  testimony  of  an  imma- 
terial fact,  which  is  limited  by  tbe  court  to  the 
purpose  01  fixing  the  date  of  the  offense,  is  not 
prejudicial  error. 

2.  A  refusal  to  exclude  evidence  to  which 
no  exceptiou  is  taken  cannot  be  made  a  ground  of 
reversal. 

3.  A  general  exception  to  the  enOxe  duzge 
ef  a  trial  court  raises  no  qnestion  tor  review. 

Appesl  from  criminal  court,  Hajrwood  coon- 
ty;  Ewart,  Judge. 

Erastus  Downs  waa  convicted  of  assault 
and  battery,  and  appeals.  Affirmed. 

Ferguson  &  Fergitson,  for  appellant  Tbe 
Attorney  aeueral,  for  the  State. 

CLARE,  J.  The  evidence  that  the  shoot- 
ing had  occurred  about  the  time  the  defend- 
ant's distillery  had  been  cat  up  was  admit- 
ted by  the  court,  as  it  stated,,  simply  to  fix 
the  date  of  the  assault  Thus  restricted, 
certainly  It  was  imobjectlonable.  The  evi- 
dence of  Robert  Boyd  was  very  Indefinite. 
Though  the  defendant  asked  that  It  be  ex- 
cluded, there  was  no  exception  for  failure  to 
do  so.  Code,  S  412,  subd.  2;  Taylor  v.  Plum- 
mer,  105  N.  O.  56, 11  S.  E.  266.  The  exception 
to  the  charge  Is  not  to  any  spedflc  Instruc- 
tion, but  is  a  "broadside  .exception"  to  the  en- 
tire chaise,  and  therefore  cannot  be  consid- 
ered, for  the  reasons  given  in  McKinnon  t. 
Morrison.  104  N.  a  854,  10  S.  .B.  518,  and  the 
numerous  cases  afllrming  It;  Claife,  Code  <2d 
Ed.)  1^.  882,  383,  and  supplement  to  same 
(page  64).  Besides,  the  charge  presented  no 
grounds  tot  exception  by  this  defendant  No 
error, 

(US  H.  C,  740) 
BAE3!B  V.  McADBN. 

(Supreme  Court  of  North  Carolina.    A^  29. 

-  1896.) 

Wills— BsTAtss  ih  Trust— Txbwihatioh  or 

Trust, 

1.  A  devise  to  an  executor  in  tru9t  for  tes- 
tator's childm,  authorizing  the  trustee  to  man- 
nge  tbe  trust  estate  for  the  best  interests  of  the 
beneficiaries,  and  to  sell  tbe  same,  or  any  part 
thereof,  at  any  time,  and  on  such  terms  as  he 
may  deem  best,  la  a  personal  trust,  which  terml- 
iinira  on  the  trustee's  death,  resting  the  estate  in 
the  beneficiaries  as  tenants  in  common. 

2.  Such  trust  would  also  terminate  on  tbe 
death  of  all  the  benefidaries  during  the  trus- 
tee's life,  vesting  the  estate  absolutely  in  the 
children's  representatives,  legntoes,  or  devisera. 

3.  Testator  devised  hia  residuary  estate  to 
his  executor,  "in  trust  for  my  children,"  with 
autliority  to  the  trustee  to  mana^  the  estate  for 
the  best  interests  of  the  beneficiaries,  directing 
that,  if  any  of  the  children  were  dissipated,  they 
should  receive  only  a  small  portion  until  their 
habits  became  improved,  and  that  the  portion 
due  testator's  daughters  should  be  given  them 
in  their  own  right,  "free  from  the  debts  and  lia- 
bilities of  their  husbands,  at  such  times  as  my 
executor  may  deem  liest"  Beid,  that  tbe  death 
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of  one  of  the  danghtm  terminated  the  tnut  u 
to  ber  share,  and  rested  such  shaie  In  her  devi- 
see. 

Appeal  from  superior  coor^  MecUmbTirK 
county;  Bryan*  Judge. 

Action  by  Asfaby  L.  Baker,  exeentiw  of  Vl^ 
flnla  Balcer.  deceased,  against  John  H.  Mc^ 
Aden,  ^ecutor  of  B.  T.  McAden,  deceased, 
to  recover  the  share  of  plalntlfTs  testate  in 
the  estate  of  her  father,  defendant's  teistate. 
Judgment  for  plaintlflF,  and  defendant  ap- 
peals. Affirmed. 

Burwell,  Walker  &  Cansler,  for  appellant. 
B.  O.  Burton,  for  appellee. 

FAIBCLOTH,  O.  J.  B.  T.  McAden  died 
In  1888,  leaving  a  last  will  and  testament, 
and  appointed  the  defendant,  John  H.  Mc- 
Aden, executor,  and  left,  him  anrrirlng,  his 
widow  and  several  children.  In  the  will, 
after  some  specific  legacies,  the  testator 
says:  "All  the  residue  of  my  estate  I  give 
to  ray  brother,  John  £1.  McAden,  In  trust  for 
my  children,  he  to  liave  entire  control  of 
the  same;  and  he  Is  authorized  to  sell  and 
dispose  of  the  same,  or  any  part  thereof,  at 
such  time  and  on  such  terms  as  he  may 
deem  best  He  shall  also  have  authority  to 
keep  In  possession  and  manage  and  operate 
any  and  all  such  property  as  long  as  he  may 
deem  It  wise  to  do  so,  that  be  may  distrib- 
ute such  portion  of  said  property,  or  in- 
come therefrom,  at  such  times  as  he  may 
deem  It  prudent  for  the  best  interest  of  my 
estate  and  my  children."  He  then  directs 
that.  If  any  of  bis  children  are  dissipated, 
they  shall  receive  only  a  small  Income  until 
their  habits  are  improved;  and  then  says: 
"The  portion  of  my  property  due  to  my 
daughters  shall  be  given  to  them  in  their 
own  right,  free  from  the  debts  and  liabili- 
ties of  their  husbands,  at  such  times  as  my 
.executor  may  deem  best"  One  of  the  daugn- 
ters  (Virginia)  married  the  plaintiff,  and  died 
in  May,  1S9S,  leaving  a  last  will  and  testa- 
ment, appointing  her  husband  her  executor, 
In  which  will  she  devised  to  her  husband, 
the  plaintiff,  "all  the  rest  and  residue  and  re- 
mainer  of  my  property,  of  whatever  kind, 
and  wheresoever  situated";  and  this  residue 
Includes  her  interest  in  her  father's  estate. 
The  plaintiff  now  sues  to  recover  his  wife's 
share  In  her  father's  estate,  now  In  the  pos- 
session of  said  trustee.  The  plaintiff  Insists 
that  by  the  death  of  Virginia  the  trust  be- 
came extinct  as  to  her  share,  and  that  be  a 
^titled  to  it  as  her  devisee.  This  proposi- 
tion is  denied  by  the  trustee. 

We  will  put  out  of  the  way  some  sugges- 
tions made  on  the  argument.  This  Is  a  per- 
sonal trust,  and  if  the  trustee  should  die 
before  the  children  the  trust  would  at  once 
be  extinguished,  and  the  estate  would  be- 
come absolute  in  the  children  as  tenants  In 
common.  The  court  could  not  appoint  a 
successor  trustee,  because  It  could  not  invest 
blm  with  the  confidence  of  the  testator. 
Xwag  T.  Toung,  97  N.  a  132,  2  S.  E.  7&  If 


the  children  should  all  die,  the  trustee  still 
living,  the  trust  would  become  extinct,  be- 
cause there  would  be  no  beneficiary  for 
whose  benefit  It  could  operate,  and  the  estate 
would  vest  absolutely  in  the  children's  rep- 
resentatives, legatees,  or  devisees,  as  the 
case  might  b&  It  is  admitted  that  the  estate 
has  been  well  managed,  and  that  the  trustee 
la  worthy  of  the  confidence  reposed  In  him. 
The  plaintiff  does  not  put  his  claim  on  the 
ground  of  mala  fides,  or  any  mismanage- 
ment There  is  notnlng  In  the  terms  of  the 
trust  in  restraint  of  the  right  of  alienation, 
and  nothing  In  violation  of  the  law  against 
perpetuities,  which  means  "a  life  or  lives 
In  being  at  the  testator's  death,  and  21  years 
afterwards."  The  question,  then.  Is,  does 
the  death  of  Virginia  terminate  the  trust  as 
to  her  share  In  the  estate,  or  does  It  conanue 
until  all  the  chUdren  are  dead.  If  the  trustee 
shall  elect  so  to  hold  it?  It  will  be  noticed 
that  the  will  declares  the  trust  for  "my 
children,"  and  "for  the  best  Interest  of  my 
estate  and  my  children."  There  Is  nothing 
In  the  will  Indicating  a  purpose  on  the  part 
of  the  testator  to  mark  out  the  course  or  con- 
trol the  property  beyond  the  time  of  '*my 
children."  There  is  na  limitation  over.  It 
may  be  stated,  as  a  general  rule,  that  a  trust 
will  continue  no  longer  than  the  legitimate 
purposes  contemplated,  in  Its  creation  re- 
quire. Payne  v.  Sayle,  2  Dev.  &  B.  Eq.  460. 
'"Where  a  power  Is  coupled  with  a  trust  or 
duty,  a  court  of  equity  will  enforce  a  prop- 
er and  timely  exercise  of  the  power;  but  if 
it  be  given  upon  a  trust  to  be  exercised  in 
the  discretion  or  upon  the  Judgment  of  the 
trustee  the  court  will  not  interfere  with  the 
trustee's  discretion  in  executing  the  trust, 
unless  he  has  exercised  his  discretion  mala 
fide."  Bead  v.  Patterson,  44  N.  J.  Eq.  211, 
14  Ati.  490.  We  are  not  aware  of  any  case 
In  which  this  court  has  directly  decided  this 
question.  The  plaintiff's  brief  contains  cases 
resembling  this  in  some  respects,  but  In 
none  of  them  is  this  exact  question  adjudged. 
The  case  of  Young  v.  Young,  68  N.  a  309, 
is  relied  upon  by  the  defendant  as  sustaining 
his  contention.  There  the  trust  was  for  the 
benefit  of  the  trustee  and  the- children.  Here 
It  is  only  for  the  children,  and  the  trustee 
claims  no  Interest  In  the  estate.  There  two 
of  the  children  claimed  their  shares  on  ar- 
rival at  21  years  of  age.  Here  there  is  no 
claim  made  until  after  the  death  of  one  of 
the  children.  Note  the  difference.  It  Is 
manifest  that  two  motives  mainly  moved  the 
testator  to  put  his  property  in  trust:  (1)  To 
protect  it  against  any  dissipation  of  his  chil- 
dren la  early  life;  (2)  to  save  the  portions  of 
his  daughters  "free  from  the  debts  and  lia- 
bilities of  their  husbands."  The  reason  as 
to  Virginia's  share  has  ceased,  as  the  time 
when  the  apprehended  danger  could  take 
place  expired  at  ber  death.  Keeping  In  mind 
that  the  trust,  as  to  the  whole  of  the  estate, 
would  cease  upon  the  death  of  all  tbe  chil- 
dren, and  that  there  1b  no  Intention  express* 


Digitized  by  Google 


N-C.) 


STATE  0.  BPVBUXa. 


583 


ed  la  the  will  of  a  trust  for  any  one  except 
'iny  children."  what  reason  appears  why. 
upon  the  death  of  one  of  the  danghtdrs,  the 
trust  should  not  cease  as  to  her  share?  We 
are  not  Informed  as  to  the  quantity  of  the 
property,  or  Its  nature,  except  that  it  Is  real 
and  personal  property.  Is  there  anything  In 
the  condition  of  the  prtHperty  tending  to 
show  that  the  best  Interest  of  the  estate 
wonld  be  promoted  by  keying  It  In  soUdo, 
eren  In  the  Judgment  of  the  trustee,  until 
the  final  termination  of  the  trust?  The  an- 
swer falls  to  arer  any  such  facts,  and.  If 
there  are  any  such,  the  fftilnre  or  refusal  of 
the  defendant  trustee  to  adrance  them  U  of 
Its^  nnrea8onabl&  He  does  not  allege,  or 
even  suggest,  that  the  sereranceof  Virginia's 
share  would  Impair  the  ralue  of  the  re- 
maining sharesr  or  be  detrimental  to  the  sur- 
TlTor's  Interest,  or  make  It  more  difficult  to 
control  and  manage  the  same  for  the  best 
Interest  of  the  beneficiaries,  but  simply  de- 
clines In  the  exercise  of  his  discretion  to 
ttay  over  the  share  of  the  deceased  daughter 
at  present  The  case  of  Toner  t.  Collins,  67 
Iowa.  860,  2B  N.  W.  287,  Is  directly  In  point 
The  estate  was  devised  to  a  trustee  for  the 
benefit  of  three  children,  with  power  In  the 
trustee  to  manage  and  control  the  property, 
sell  and  reinvest  the  proceeds,  until  the  chil- 
dren should  marry  some  worthy  person  **wlth 
the  consent  of  the  executors."  The  trustee 
had  no  Interest  In  the  estate,  and  there  was 
no  bequest  over.  One  daughter  died  at  22 
years  of  age,  nnmarrted.  and  had  never  ap- 
plied for  consent  to  marry.  The  court  held 
that  marriage  was  not  a  condition  precedent 
to  the  vesting  of  the  title,  and  that  the  re- 
lation of  trastee  and  cestui  que  trust  termi- 
nated necessarily  at  the  death  of  the  daugb- 
ter.  and  that  her  devisee  was  entitled  to  re- 
cover. We  consider  that  the  death  of  Vir- 
ginia extinguished  the  trust— the  power  and 
discretion  of  ttte  executor  as  to  her  share 
of  her  father's  estate.— and  that  the  plaintiff, 
her  devisee.  Is  entlOed  to  an  account,  and  to 
neorer  >nch  share.  Affirmed. 


(US  N.  a  12601 

STATE  V.  SPUBLING. 
(Supreme  Court  of  North  Carolina.    April  20, 

1886u) 

WlTKBM— iHPEAOBMBlfT. 

Where,  in  a  prosecntion  for  slanderiog 
prosecutrix  by  accasuig  her  of  onchastity,  she 

Soes  apoD  tbe  staod  as  a  witnesa  (or  the  state, 
efeodaat  may  show  her  reputation  for  morally 
aa  of  the  time  of  the  trial,  to  discredit  tier  teati- 
mony. 

Appeal  from  sup^or  court  Bwaln  county; 
Robinson,  Judge. 

George  Spurling  was  convicted  of  a  crime, 
and  sppeala  Beversed. 

The  following  Is  the  opinion  of  the  court  be- 
low: "Indictment  tor  slander  of  one  IJllle 
Hamrick,  a  girl  between  and  16  years  old. 
It  was  admitted  and  proved  that  the  defend- 
ant said  he  had  bad  sexual  intocourse  with 


.the  prosecutrix.  Prosecutrix  testified  that 
she  had  never  had  connection  with  the  de- 
fttidant,  or  any  one  else.  Several  witnesses 
were  Introduced  by  the  state,  who  testified 
that  the  <dtaracttt  of  prosecutrix  was  good. 
Defendant  testlfled  that  he  had  connection 
with  prosecutrix,  at  his  home.  In  the  night- 
time, but  there  was  a  light  In  the  room,  and 
his  mother  saw  It  One  Mabaffer  testified 
that  he  had  had  connection  with  prosecutrix 
at  his  home,  in  the  same  room  In  which  his 
wife  was  sleeping.  One  Ledbetter  testified 
for  defendant  that  on  one  occasim  he  went 
to  the  bed  where  prosecutrix  was  sleeping,  to 
wake  her  iq>,  and  while  at  the  bed  felt  her 
private  parts.  On  cross-examination  he 
swore  that  prosecutrix  was  not  willing  for 
him  to  take  liberties  with  h&r,  and  resisted 
all  the  time.  He  salo  he  knew  nothing 
against  her,  and  that  her  character  was  good. 
Prosecutrix  testified  that  Ledbetter  did  not 
fed  her  private  parts,  and  that  hfs  testlm^wy 
was  whoUy  false.  One  Clampelt  testified  for 
the  state  that  the  characto-  of  prosecutrix 
wss  good  up  to  the  time  this  trouble  began, 
and  on  cross  examination  defendant  asked 
this  witness  the  question,  'What  Is  her  gen- 
eral character  now?*  On  objection  of  the 
state,  the  court  ruled  that  defendant  could 
only  Impeach  the  character  of  the  prosecutrix 
for  tmUi  since  the  slaoderaus  words  were 
sp(Aen.  Defendant  excepted.  The  court  In 
Its  chai^  to  the  Jury,  said:  *If  yon  find  that 
the  testimony  ot  Ledbetter  Is  true,  I  charge 
you  there  Is  nothing  In  It  one  way  or  the  oth- 
er. If  she  resisted,  as  testified  by  Ledbetter, 
and  was  not  willing  for  him  to  do  what  be 
did.'    Defendant  excepted." 

J.  F.  Bay  and  O.  S.  Ferguson,  for  appellant 
The  Attozn^  General,  tar  the  State. 

AVERT.  3.  The  rule  that  a  defendant  on 
the  trial  of  n  ci-imloal  Indictment  against  him 
may  ofTer  evidence  of  his  good  character  was 
established  after  no  little  discussion,  and  this 
right,  at  bis  option,  to  put  his  general  reputa- 
tion In  Issue,  was  eventually  conceded,  be- 
cause It  was  argued  that  such  testimony  tend- 
ed to  raise  a  presumptlou  of  Innocence.  But 
It  was  held  In  State  v.  Johnson,  1  Winst  151, 
that  such  evidence  ought  to  be  confined  to 
the  time  when  the  charge  was  first  made, 
because  a  dlfler«it  rule  would  ^pose  a  de- 
fendant to  the  great  danger  of  having  his 
chaiacter  ruined,  at  badly  damaged,  by  "a 
popular  prosecutor,  stimulated  to  activity  by 
the  hope  of  thus  making  his  prosecution  suc- 
cessful." Had  the  prosecutrix  rtfralned  from 
going  upon  the  stand  and  put  the  proof  of  her 
good  character  In  the  scales  to  be  weighed 
against  the  testimony  ot  the  defendant  that 
he  had  had  Intavourse  with  her,  the  case 
would  have  be^  analogous  to  State  v.  John- 
son, supra,  and  the  question  raised  would 
have  applied  only  to  her  reputation  up  to  the 
time  of  the  alleged  Intercourse  with  the  de- 
fendant I:^  In  that  event,  the  Jury  had  found 
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that  she  was  free  from  reproach  then,  they 
could  have  given  the  fftct  aiich  wdgbt  as  they 
deemed  proj)er  as  against  testimony  tending 
to  criminate  her  While  ahe  stood,  as  prose- 
cutrix, in  the  attitude  of  a  party  whose  char^ 
acter  at  a  certain  time  was  at  Issue,  she  was 
entitled,  in  the  application  of  the  prlndide 
laid  down  bi  State  t.  Johnson,  to  restrict  tes- 
timony of  this  Und  within  the  same  limits 
prescribed  for  the  benefit  <a  a  defendant. 
Bnt  the  defendant  proposed  to  impeach  hw 
not  as  a  prosecutrix,  who  bad.  put  her  char- 
acter at  the  time  of  the  alleged  carnal  Inter- 
coarse  in  Issue  by  offering  to  prove  it  good, 
but  as  a  witness.  Conceding  that  the  same 
protection  most  be  ^Ten  to  a  prgeecatiix  as 
to  the  defendant  where  neithv  of  them  goes 
upon  the  stand,  bnt  each  is  content  to  oflCer 
testimony  of  good  character,  the  defendant 
contends  that  when  both  become  witnesses 
they  both  alike  place  themselves  on  a  footing 
with  all  other  witnesses.  Before  die  passage 
of  the  act  of  1881  (Code,  |  1363),  the  defends 
ant  could  not  testify;  and  when  he  elected  to 
put  bis  diaracter  In  Isaue^  as  we  have  seen, 
he  bad  the  benefit  of  the  restriction  as  to  jthe 
limit  of  impeaching  evidence  stated  in  John- 
son's Ca8&  But  when  that  statute  first  came 
before  the  conrt  for  construction,  in  State  v. 
Efler.  85  N.  C.  687,  Justice  Ruffin.  delirering 
the  opinion  of  the  court,  said:  "We  under- 
stand tiiat  he  fthe  defendant]  sliall  occupy 
the  same  position  with  any  other  witness,  be 
onder  the  same  obligatini  to  tell  the  truth, 
entitled  to  the  same  privileges,  receive  the 
same  protection,  and  be  equally  Uahle  to  be 
Impeached  or  discredited.  Unless  willing  to 
become  a  witness,  be  is  Invested  with  the  pre^ 
sumption  Qf  innocence,  such  as  the  law  makes 
in  fiivor  of  every  iwrson  accnsed  of  crime, 
and  evidence  cannot  be  offered  to  imp«tch  his 
character  unless  he  vt^untarDy  imts  it  In  is- 
sue. Bnt  by  availing  himself  of  the  statute 
he  assumes  the  position  of  a  witness,  and 
sobjecte  himself  to  all  the  disadvantages  of 
that  position,  and  bin  credibility  la  to  be 
weighed  and  tested  as  that  of  any  other  wit- 
ness." See,  also,  State  v.  Lawhora.  88  N.  C. 
634;  State  v.  Ellis.  97  N.  a  449.  450.  2  S.  E. 
6%,— where  the  foregoing  language  is  quoted. 
In  State  V.  Davis,  92  N.  a  767,  the  court 
said  a  defendant  Indicted  for  slandering  an 
Innocent  woman  "stood  In  the  double  capacity 
of  defendant  and  witness,"  and  quoted  tiie 
rule  already  stated  fium  Bfler's  Oaae.  The 
defendant,  Davis,  had  gone  upon  the  witness 
stand,  as  had  the  prusecntrlx,  but  she  bad 
offered  testimtniy  to  show  her  general  charac- 
ter wy  good,  as  the  court  said,  *f  or  diastity 
and  tmth,"  while  the  defendant  offered  no 
such  evidence  in  his  own  behalf.  It  was 
there  declared  legitimate  to  comment  upcm 
the  tect  that  the  defendant  had  failed  to  show 
his  own  chaneter  good,  and  to  conteast  bis 
po^dtlon  with  that  of  tlw  prosecutrix;  yet  It 
was  reiterated  that  he  was  entltied  to  all  of 
the  privU^es  accorded  to  any  other  witness 


(Including  the  prosecutrix),  and  was  "equally 
llaUe  to  be  impeached  or  discredited."  Gould 
the  defendant  have  been  impeached  by  testi- 
mony similar  to  that  dedared  by  the  court 
bdow  Incompetent  as  against  the  prosecu- 
trix? In  Stete  V.  Efler,  86  N.  a  688.  refer- 
ring to  the  contention  of  connsel  that  impeach- 
ing testlmmiy  should  have  been  Vconflned  to 
an  inquiry  as  to  the  prisoner's  gmeral  charac- 
ter for  tniUi,  and  not  permitted  to  extend  to 
his  general  moral  chaiacteri"  the  court  said: 
"In  the  case  of  State  v.  Boswell.  2  Dev.  200. 
it  is  said  that  ever  since  the  year  1S04  it  las 
been  an  esteblished  mle  of  practice  in  this 
state  to  discredit  a  witness  by  making  proof 
of  bis  general  bad  moral  character,  and  that 
the  question  need  not  be  restricted  to  bis  tep- 
utatitm  merely  tor  veradty.  ^Hiat  such  con- 
tlnnes  to  be  the  law  of  evidence,  aa  adminis- 
tered In  the  courts  of  this  stete,  is  shown  by 
the  following  cases:  Stete  v.  O'Neale,  4  Ired. 
88;  Stete  V.  Dove,  10  Ired.  460;  Stete  v. 
Parin.  8  Ired.  296;  and,  as  the  prisoner  as- 
sumed the  character  of  a  witness,  be  must 
needs  come  nndor  the  same  ml&"  If,  tfam, 
the  defendant  was  entitled  to  tlw  same  privi- 
leges, and  only  equally  liable  to  impeachment 
as  a  witness,  with  the  prosecutrix,  it  would 
follow  that  if  he.  as  a  witness,  could  not  re- 
strict the  examination  to  character  for  truth 
instead  of  general  moral  character,  she  could 
not  do  eo  In  tliis  case.  In  giving  the  right 
to  do  so,  we  would  acccvd  to  her  protection 
and  privileges  supoior  to.  Instead  of  equal 
with,  those  granted  to  the  defendant.  The 
stete  offered  a  witness  who  teatlAed  that  the 
general  character  of  the  prosecutrix  was  good 
up  to  the  time  of  this  prosecution.  On  cross- 
examinatlon  the  defendant  pn^osed  to  ask 
the  witness  the  question,  "What  is  her  gen- 
eral character  now?"  On  objection  the  court 
held  that  defendant  conld  not  impeach  ber 
gen»al  character  since  the  slanderous  words 
were  spoken.  In  this  ruling  there  was  er- 
ror. It  we  concede  that  there  is  no  rule  of 
evidence  wUch  extends  to  a  prosecutrix,  in  a 
case  ot  this  kind,  when  she  assumes  the  rde 
of  a  witness,  any  greater  privileges  than  to 
other  witnesses  who  have  thus  put  tbdr  rep- 
utations in  issue,  then  she  subjected  herself 
to  liability  to  have  her  character  tested  by 
the  goieral  principles  applicable  to  all  alike. 
Clearly  it  was  competent  to  make  the  exam- 
ination relate  to  the  time  of  the  trial  The 
question  raised  by  the  evidence  was  not  alone 
whether  her  general  character  was  good  at 
the  time  when  she  was  alleged  to  have  bad  il- 
licit Interoouise  with  the  defendant,  but 
whether  It  was  siocb  as  to  commend  her  to  the 
Jury  as  a  witness  at  the  time  of  trial.-  There 
was  a  direct  conflict  (m  that  day.  Either 
was  at  liberty  to  show  general  evidence  of 
moral  depravity  <m  the  part  of  the  other,  but 
one  had  no  snperlOT  right  to  that  of  the  other. 
It  is  needless  to  discuss  the  exception  to  the 
charge.  For  the  error  in  the  admission  of  ev- 
idence the  defwidant  is  entitled  to  a  new  trIaL 
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(m  N.  C.  12S1) 

STATH  T.  THOBIAS. 

ISopmne  Coort  of  North  GaroUna.   April  29. 
ISOO.) 

Hdkuhpai.  Corporations— ORDiNANOB—REaruo- 
TtOS  or  Use  op  pKBlllBEfr— Validitx. 
Code,  I  3799,  empowering  all  towoa  "to 
iniike  snch  by-laws,  rules  and  regalatiotu  for  tbe 
better  goTenimeiit  of  tbe  town,  as  ttaer  maj  deem 
neceasaiT,"  does  not  authorize  ao  ordlDaace  mak- 
iiiff  it  'Tiiilawfiil  for  any  bar-keeper,  clerk  or 
agent  ot  any  person  wbaterer  to  keep  open,  or 
be  or  remain  in,  s  bar-room  or  other  place  where 
sinrituoua  or  intoxicatint  Itqoora  are  sold,  be- 
tween the  honra  of  10  o'clock  p.  m.  and  4  o'dock 
m.  m." 

Appeal  from  superior  court,  McDowdl 
county;  Brown,  Judge. 

A  warrant  waa  Issued  cliarglng  B.  A 
Thomas  with  being  and  remaining  In  bis 
barroom  between  the  hours  of  10  o'dock  p. 
m.  and  4  o'clock  a.  m.,  it  being  a  public  place  ■ 
where  spirituous  and  intoxicating  liquors  are 
BoHA,  and  with  permitting  others  so  to  do.  In 
violation  of  ordinance  (section  35  of  the  Ordi- 
nances) In  force  in  the  aald  town  of  Marion, 
etc  The  town  of  Marion  duly  enacted  by 
Its  commissioners  and  published  the  fol- 
lowing ordinance:  "Sec.  35.  That  all  bar- 
rooms and  places  where  spirituous  or  intox- 
icating liquors  are  sold  shall  be  closed  for 
the  day  aY  10  o'clock  p.  m.  It  shall  be  nn- 
Liwful  for  any  bar-keeper,  clei^  or  agent,  or 
any  person  whatever,  to  keep  open  or  be 
or  remain  In  such  bar-room  or  other  place 
where  spirituous  or  intoxicating  liquors  are 
sold,  between  the  hours  of  10  o'clock  p.  m. 
and  4  o'clock  a,  m.,  and  any  person  violating 
any  of  tbe  provlsioDs  of  this  ordinance  shall, 
on  conviction  therefor,  be  fined  twenty-five 
dollars."  The  court  adjudged  the  defendant 
guilty  of  violating  said  ordinance,  and  the 
Jury  rendered  a  verdict  of  guUty  accordingly. 
The  defendant  moved  for  a  new  trial,  assign- 
ing as  error  the  failure  of  the  court  to  declare 
said  ordinance  void  on  Its  face,  which  de- 
fendant had  prayed  court  to  do.  Overruled. 
Exception  by  defendant.  Prom  the  Judgment 
of  conviction,  defendant  appeals.  Beversed. 

3.  F.  Morphew,  for  appellant  The  Attor- 
ney General,  for  the  Stateu 

ATGRY,  J.  The  defendant  is  indicted  for 
violation  of  a  town  ordinance  making  It  "un- 
lawful for  any  Iwr-keeper,  derk  or  agent  or 
any  person  whatsoever  to  keep  open  or  be  or 
remain  In  a  bar-room  or  other  place  where 
spirituous  or  Intoxkjatlng  liquors  are  sol^  be- 
tween the  hours  of  10  o'clock  p.  m.  end  4 
o'cTock  a.  m."  The  charge  Is  not  keeping 
open  the  barroom,  but  remaining  In  it  after 
the  hour  prescribed  for  closing.  So  that  the 
testimony  that  the  door  was  not  locked, 
though  closed.  Is  not  so  material  as  possibly 
it  might  have  been  If  the  d^endant  had  been 
charged  with  falling  to  close  his  place  of 
business.  The  ruling  of  the  court  below 
that  the  defendant  was  guilty  upon  a  finding 
that  be  and  bis  derk  sat  In  tbe  barroom  till 


10:45  o'dock  In  tbe  evening  raises  tbe  ques- 
tion whether  the  authority  had  been  granted 
to  the  municipality  to  pass  any  such  ordi- 
nance, and  suggests  tbe  investigation  of  tbe 
stiU  more  important  inquiry  whether  the  leg- 
islature, If  it  attempted  to  do  so  directly, 
was  empowered  to  so  restrict  a  person  in  the 
use  and  enjoyment  of  bis  own  property.  It 
Is  familiar  learning  that  an  agent  acting  un- 
der a  power  of  attorney  cannot  transcend 
the  limit  of  his  authority  ascertained  by  a 
strict  construction  of  the  instrument  under 
which  he  acts.  This  elementary  principle 
grows  in  importance  when  we  come  to  ap- 
ply it  to  public  instead  of  private  agencies. 
The  maxim.  "Delegatus  non  potest  delegarl," 
applies  to  the  legislature  as  a  co-ordinate 
branch  of  the  government,  exercising  au- 
thority denied  from  tbe  constitution,  as  well 
as  to  agendes  constituted  by  tbe  ordinary 
power  of  attorney  executed  by  an  individual. 
Where  tbe  constitution  of  a  state  confers  no 
express  authority  to  delegate  legislative  pow- 
ers to  municipalities,  some  discussion  has 
arisen  as  to  the  rightful  exercise  of  such 
powers  by  municipalities.  But  the  most  sat- 
isfactory solution  of  the  question  is  to  be 
found  In  the  fact  that  almost  all  of  such  in- 
struments contain  some  recognition  of  the 
existence  of  municipalities  (as  in  section  3 
of  our  constitution  of  1776;  Rev.  Code,  p.  12, 
—where  borough  representation  Is  provided 
for),  and  snch  recognition  has  been  held  to 
imply  a  ri^t  in  the  legi^ture  to  grant  the  . 
power  of  local  legislation  as  It  had  been  con- 
ferred in  England,  but  subject  to  the  re- 
striction that  there  can  be  no  implied  au- 
thority to  do  anything  contrary  to  tbe  provi- 
sions of  the  state  or  federal  constitution. 
It  is  admitted  that  the  municipality  Is  not 
empowered  by  the  charter  (Laws  1889,  c. 
183,  S  24  et  seq.)  to  prohibit  the  defendant 
from  remaining  in  his  house,  but  It.  Is  Insist- 
ed that  tbe  authority  Is  Implied  In  tbe  provi- 
sion of  the  general  law  (Code,  S  3799)  em- 
powering all  towns  "to  make  such  by-laws, 
rules  and  regulations  for  the  better  govern- 
ment of  the  town,  as  they  may  deem  neces- 
sary.** It  must  be  conceded  that  a  person 
has  a  right  at  common  law  to  occupy  and 
remain  In  his  own  house,  day  and  night, 
whether  It  be  fitted  up  for  the  purpose  of  a 
dwelling  only  or  for  the  conduct  of  mercan- 
tile or  other  business.  The  legislature  may 
pass  laws  In  furtherance  of  the  principle 
that  one  most  so  use  his  own  as  not  to  In- 
jure others.  But  the  question  whether  tbe 
lawmaking  power  could  rl|;htful]y  have  grant- 
ed the  authority  to  pass  the  ordinance  does 
not  arise  If  It  does  not  clearly  appear  that 
it  has  attemped  to  do  so.  If  we  concede 
merely  for  the  sake  of  the  argument  that  It  , 
was  competent  for  the  legislature  to  confer 
the  power,  it  has  dearly  failed  to  do  so. 
Tbe  authority  to  prohibit  a  person  from  sit- 
ting in  his  own  house  after  10  In  the  evening 
is  neither  given  expressly  nor  by  any  fair 
inq)llcatlon;   nor  la  It  essential  to  tbe  de- 
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dared  objects  of  -creating  the  municipality  or 
to  the  proper  exercise  of  tbe  authority  grant- 
ed to  enact  sact.  an  ordinance,  and  therefore, 
as  the  unauthorized  act  of  a  goveramental 
agency,  the  ordinance  must  be  treated  aa  null 
and  void.  1  DIU.  Mun.  Corp.  {}  89.  &5;  Ooo- 
ley,  Const  Lim.  242,  741«  note  2;  State  t. 
V  ebber,  107  N.  C.  965, 12  8,  B.  {S98.  "An  or^ 
dloance,"  says  DlHon  (1  Mun.  Corp.  %  325), 
"cannot  legally  be  made  which  contraTeues 
a  common  right,  unless  the  power  to  do  so  be 
plainly  conferred  by  a  valid  and  competent 
legislative  grant;  and  In  eases  relating  to 
such  right  authority  to  regrulate  conferred 
upon  towns  of  limited  lowers  has  been  held 
not  necessarily  to  include  the  power  to  pro- 
hibit." Taylor  v.  Grlswold,  14  N.  J.  Law, 
222;  Hayden  v.  Noyes,  S  Conn.  391.  If  the 
general  power  to  pass  by-laws.  Intended  for 
local  government  merely,  carries,  with  It  by 
implication  the  authority  to  restrict  the  use 
^  of  private  property  by  prescribing  the  hours 
when  a  person  atuDX  be  permitted  to  occupy 
his  own  bouse,  then  cities  and  towns  need 
nothing  more  than  the  enactment  of  a  law 
creating  them  with  the  Incidental  grant  em- 
bodied in  section  3790  of  the  Code  to  give 
them  equal  author.cy  with  the  legislature  It- 
sen  to  restrict  and  regulate  the  rights  of 
personal  liberty  and  private  property  within 
the  limits  of  the  municipality.  No  such  latl- 
tudlnarlan  construction  was  intended  by  the 
legislature  to  be  given  to  the  statute,  and  its 
attempted  exercise  was  therefore  unlawful. 
The  legislature  can  rightfully  restrict  the 
manner  of  selltng  spirituous  liquors  by  pre- 
scribing hours  for  selling,  or  can'  altogether 
prohibit  the  sale  In  any  particular  locality 
or  at  any  place  in  tbe  state.  It  may  enact 
either  a  public,  local,  or  a  general  law  vdth- 
In  the  purview  of  Its  [wwers,  If  no  discrim- 
ination Is  shown.  State  v.  Moore,  lOt  N.  C. 
717,  10  8.  E.  143;  State  v.  Joyner,  81  N.  a 
534;  State  t.  Stovall,  103  N.  C.  416,  8  S.  E. 
800;  State  v.  Chambers,  93  N.  C.  600.  But 
while  it  is  nnnecessary  to  concede  or  deny 
Its  power  to  pass  a  law  forbidding  a  person 
to  Bit  In  his  own  house  for  whatever  pur- 
pose ft  may  at  the  time  be  used,  it  Is  certain 
that  no  attempt  has  been  made,  expressly 
or  any  fa.r  implication,  to  authorize  the 
town  of  Marlon  to  make  such  a  regulation. 
For  the  error  in  holding  him  guUty  on  the 
■pedal  Terdict,  tbe  defendant  Is  entitled  to  a 
new  trial. 


(US  N.  a  IMS) 

BTATB  T.  HATNIB. 

(Sopnow  Oonrt  of  North  Oardina.    April  29, 

1896.) 

AaSAULT  WITH  Dbadlt  Wiapoti— Corhobobativb 

TiSTUIOMT — SBLr-DsPSNBE — RbASOK- 
ABLB  FOMISHUBHT. 

LOo  trial  for  an  assault  with  a  deadly 
weapon,  where  the  proBecutinjc  witness  teatlfipd 
that  defendant  had  assaulted  and  wounded  him 
with  a  knife,  the  testimony  of  a  physician  as  to 


the  nature  and  extent  of  the  wonnds  was  ad- 
missible aa  corrd>orating  the  proKcutor. 

2.  On  trial  for  an  assaait  with  a  deadly 
weaiwn,  an  Instmctlon  that  if  the  moaecutor 
and  defendant  had  entered  into  the  fight  will- 
ingly, and  defendant,  being  seized  by  the  throat, 
was  under  reasonable  apprehension  of  suffering 
great  bodily  injury,  and  nad  cat  his  adversary 
to  free  himself,  he  would  not  be  guilty,  but  that 
the  Jury  were  the  judges  of  the  reasonableneas 
of  uie  M>prehensfon.  was  properly  given. 

S.  under  Acts  K  O.  1887,  c.  3^.  giving 
permission  to  work  convicts  on  the  pabli,c  roads, 
tt  sentence  of  imprisonment  for  two  years  in  jail, 
with  leave  to  be  worked  on  the  public  roads,  is 
cot  an  excessive  nnniahmatt  on  oonvlctiMi  for  an 
aggravated  assaut  with  a  deadly  weaptm. 

Appeal  from  crlmlnftl  conr^  Madison  conn- 

ty;  Ewart,  Judge. 

Peter  Haynle  was  convicted  of  an  assault 
with  a  deadly  weapon,  and  sentenced  to 
two  years'  imprisonment  In  the  count?  ]al), 
with  leave  to  be  worked  on  the  public  roads. 
Defendant  appealed.  Affirmed. 

The  Attorn^  General  and  J.  M.  Moody,  for 
the  State. 

CLARK,  J.  The  physician  was  competent 
to  testify  as  to  the  nature  of  the  wounds, 
and  to  corroborate  the  prosecutor  In  that  re- 
spect The  court  was  asked  to  charge  that, 
if  the  defendant  was  being  severely  cbolced 
by  the  prosecutor,  so  that  his  life  was  In 
danger,  then  this  was  "being  pressed  to  the 
wall,"  and  the  defendant  would  be  not 
guilty.  The  court  charged  In  lien  thereof 
that  if  tbe  jnry  found  that  the  defendant 
and  the  prosecntor  both  entered  the  fight 
willingly,  and  during  Its  pn^ress  the  prose- 
cutor seized  the  defendant  by  the  throat,  so 
that  he  was  under  reasonable  apprehension 
of  receiving  great  bodily  Injury,  and  he  cut 
the  prosecutor  to  free  himself,  he  would  not 
be  guilty;  but  that  the  Jury  must  be  the 
judges  of  the  reasonableness  of  tbe  appre- 
hension of  the  defendant.  The  defendant 
has  no  ground  to  object  to  this  substituted 
charge.  Besides,  in  fact,  there  Is  no  excep- 
tion entered  to  this  or  any  other  -part  of  the 
charge,  and  It  is  not  really  before  us.  Tay- 
lor V.  Plummer,  105  N.  C.  56,  11  B.  E.  268. 
The  sentence  of  Imprisonment  for  two  years 
In  Jail  with  leave  to  be  worked  on  the  public 
roads,  is  not  an  excessive  punishment  for 
the  aggravated  assault  of  which' the  defend- 
ant was  found  guilty.  State  v.  Pettle,  80  N. 
O.  867.  The  permission  to  work  the  def«id- 
ant  on  the  public  roads  is  authorized  by  Acts 
1887,  c  355.  State  v.  Hicks.  101  N.  a  747. 
7  S.  E.  707;  State  v.  Weatbera,  98  N.  a  685, 
4  S.'  E.  512.    No  error. 


(US  N.  a  iuz> 
STATE  V.  STANTON  et  aL 
iSopreme  Court  of  NorOi  Oardhia.    AprD  SA, 
1896.) 

JUBT  —  CHALLBiraB  TO  Absat  —  HomciDB— Htvi- 
DBNCB— SarriciBKOT  or  OBnonoa— A^ 
FBAL — Harmless  Brroe. 

1.  It  is  not  ground  of  challenge  to  the  ar- 
ray that  the  shenff  failed  to  snmmoi  several  of 
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the  special  TCQtre  drawn  from  the  Jorr  box,  or 
that  the  jmtj  box  was  not  reTised  by  the  ooimty 
voiuinlssioners.  In  the  absence  of  any  claim  that 
nuy  oamea  were  improperly  in  the  box,  that  any 
had  been  thoe  fraudulently,  or  that  any  bad 
liecD  taken  ouL 

2.  Under  Code,  f  1739.  prorldlng  that  the 
jodge  in  bis  discretion  can,  the  first  venire  pror- 
iiig  insnfiicieDt,  order  a  further  venire  dravni 
from  the  box  or  summoned  by  the'  aberiff,  where 
the  first  special  venire  baa  been  exhausted  be- 
fore the  jury  is  completed,  the  court  may  order 
that  another  special  venire,  returnable  at  once, 
be  ecommoned. 

3.  Ad  objection  to  evidence  most  apedfical- 
ly  point  out  the  portions  claimed  to  be  obnoxious, 
«apecialt7  where  it  is  made  to  a  large  volnme  ot 
testimonj. 

4.  On  the  trial<  of  J.  and  B.  for  murder,  a 
witness  for  the  state  testified  as  to  a  conquracy 
between  defendants;  that  R.  and  witness  were 
in  jail  together,  and  R.  told  witneaa  that  they 
had  been  hia  roin;  that  he  said  he  met  thre« 
peraons  named,  and  had  started  home,  and  they 
begged  him  to  come  back  with  them  to  hunt  cer- 
tain boys,  to  get  into  an  affray  with  them;  that 
he  had  then  turned,  and  went  bacli  with  them, 
and  that  was  his  ruin.  Defendant  J.  was  not 
present  during  auch  conversation.  Eeld,  that  it 
was  error  to  admit  such  testimony  as  against  J. 

5.  The  admission  of  such  evidence  was 
harmless  error,  the  Jur7  convicting  defeQdanta 
of  murder  in  the  second  degree  only,  thereby  de- 
claring that  the  conapiracy  nad  not  been  proved. 

Appeal  from  criminal  court,  M&dlson  conn- 
ty;  Bwart,  Judge. 

James  Stanton  and  Rod  Staeltcni  were  coo- 
Ticted  of  murder  In  tbe  second  degree,  ajid 
appeal  Affirmed. 

J.  M.  Uoody,  for  appellant  The  Attorney 
General  and  J.  M.  GndEeTt  3r.,  for  tbe  State. 

MONTGOMERY.  J.  The  indictment  Is  for 
murder.  A  special  venire  was  ordered,  and 
return  thereof  made.  The  defendants  chal- 
lenged the  array  on  the  grounds:  First, 
that  the  sberlCC  had  failed  to  summon  several 
of  tbe  special  venire  drawn  from  the  Jury 
box;  second,  that  the  Jury  boxes  bad  not 
been  revised  by  the  county  commissioners. 
The  court  properly  declined  to  hear  either  one 
of  the  grounds  of  objection.  There  was  no 
allegation  that  the  sheriff  acted  corruptly,  or 
with  partiality.  In  summoning  tbe  venire,  or 
that  anything  bad  been  done  affecting  the  'In- 
tegrity and  fairness  of  the  entire  panel."  In 
State  T.  Wbltt  tl3  N.  C.  716,  18  S.  E.  715,  a 
challenge  was  made  to  the  array,  one  of  the 
grounds  being,  "because  one  of  those  named 
la  the  T^re  was  not  summoned."  The  ob- 
jection was  overruled,  and  this  court  affirmed 
the  ruling  of  the  court  below.  Tbe  same 
point  had  been  decided  in  State  t.  Hensley, 
94  N.  a  1021.  In  the  bist-named  case  It  was 
decided  that,  while  the  county  commissioners, 
who  had  failed  to  revise  the  jury  list  accord- 
ing to  law,  were  guilty  of  neglect  "highly 
culpable,"  and  the  clerk  and  sheriff  were 
equally  negligent  in  the  performance  of  their 
respective  duties  as  to  the  locking,  custody, 
and  safe-keeping  of  the  box,  yet  the  reguta- 
tltNoa  concerning  these  matters  were  directory, 
and  not  mandatory,  and  that  the  "only  essen- 
tial was  to  obtain  a  fair  and  Impartial  jury 


compowd  of  eligible  men.**  It  was  not  sog- 
gested,  even.  In  the  defendant's  objection, 
that  any  names  in  the  Jury  box  were  improp- 
erly there,  or  that  any  had  been  put  there 
fraudolenUy,  or  that  any  had  been  taken  out 
There  was  not  even  a  suspicion  hinted  at 
that  the  defraoants  might  be  prejudiced  In 
the  trial  by  reason  of  the  matters  stated  In 
the  opinion,  and  it  does  not  appear  anywhere 
that  they  were  prejudiced.  There  was  no  er- 
ror In  the  ruling  of  his  honor. 

Tbe  first  special  venire  having  been  ex- 
hausted before  the  Jury  had  been  completed, 
tbe  court  made  an  order  that  another  special 
venire  of  30,  returnable  at  once,  should  be 
summoned.  Upon  tbe  return  of  this  venire 
tbe  defendants  objected,  on  the  ground  that, 
"as  the  first  venire  bad  been  drawn  from  the 
Jury  box,  the  court  did  not  have  the  power 
to  order  a  second  venire  to  be  summoned  by 
the  sheriff  from  the  bystanders."  The  objec- 
tion was  overruled,  and  hia  honor  was  right  In 
80  doing.  Tbe  statute  (section  1738  of  the  * 
Code)  provides  that  the  judge,  in  his  discre- 
tion, haa  the  power,  tbe  first  venire  proving 
insufficient  to  order  a  furtbrn-  venire  to  be 
drawn  from  the  box  or  summoned  by  the 
sheriff.  State  v.  Brogden,  111  N.  a  656,  16 
S.  £.  170,  construes  the  power  ot  the  ^ndge 
under  that  statute. 

Exceptions  were  made  by  the  defendants  to 
the  ruling  of  bla  honor  admitting  the  testi- 
mony of  Jamison  Chandley,  George  Franklin, 
Hattle  Franklin,  and  Baxter  Shelton,  witness- 
es for  the  state.  Chandley  had  testified  at 
considerable  length,  when  the  defendants* 
counsel  objected  without  specifying  what  part 
of  the  evidence  he  objected  to.  He  was  In- 
formed by  the  solicitor  that  the  object  of  the 
testimony  was  to  show  a  conspiracy  tietween 
the  defendants  to  assault  and  beat  deceased 
or  to  kill  him.  The  witness  then  continued 
his  testimony  at  great  length,  when  objection 
was  again  made,  "because  there  was  no  con- 
spiracy charged  in  the  indictment  and  the 
conspiracy  ought  to  be  shown  first  before  any 
circumstances  were  admissible;  and  the  de- 
fendants objected  to  this  whole  evidence  on 
that  line  as  given  so  far."  The  witness  still 
proceeded  at  Iragtb,  when  "defendants  object- 
ed to  all  this  testimony  If  made  to  show  a 
conspiracy."  Tbe  witness,  in  the  beginning 
of  his  testimony,  leading  up  to  the  meeting  of 
the  parties  an  hour  or  so  before  the  homicide 
occurred,  stated  some  immaterial  things,  of 
no  harm  to  the  defendants,  without  objection. 
As  he  proceeded  he  narrated  facts  and  cir- 
cumstances strongly  going  to  show  a  conspira- 
cy between  the  defendants  to  assault  and  beat 
the  deceased.  The  witness  was  also  an  eye- 
witness to  the  killing,  and  gave  the  details 
with  clearness  and  In  an  Intelligent  manner. 
We  have  read  his  testimony,  and  we  Call  to 
see  that  it  was  objectionable.  If.  however, 
It  had  contained  objectionable  matter,  the  de- 
fendants ought  to  have  pointed  out  from 
the  general  mass  of  the  whole  evidence,  the 
parts  that  were  alleged  to  be  obnoxious.  In 
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Bamhardt  t.  Smith,  80  N.  C.  473,  the  then 
Chief  Justice  Staiith  said  for  the  court:  "As 
a  rule  of  practice  a  party  La  not  allowed  to 
except  fcenerally  to  testlmpny  severable  Into 
distinct  parts,  some  of  which  are  competent 
and  others  not,  and  afterwards  single  out  and 
assign  as  error  the  admission  of  the  Incompe- 
tent parte.  The  exception,  as  embracing  the 
whole  teatimony,  must  be  valid,  or  It  will  not 
Oe  sustained.  It  Is  not  erroneous  to  refuse  to 
rule  out  a  volume  of  testimony  when  portions 
of  it  ougut  to  be  received,  and  therefore  tb« 
salutary  rule  of  practice  prevails  which  're- 
qulrea  that  tt^e  obnoxlons  evidence  should  be 
specIUcally  pointed  out  and  brought  to  the  no- 
tice of  the  court  In  order  to  a  direct  ruling  on 
Its  reception."  This  ruling  was  affirmed  in 
Smiley  V.  rearce.  98  N.  C.  185,  3  S.  E.  631, 
and  In  Bammond  v.  Schiff.  100  N.  C.  175,  6  S. 
E.  753.  The  objections  to  the  testimony  of 
the  other  -state  witnesses  named  aljove  were 
made  in  the  same  manner  as  were  those  made 
'  to  Chandley'a  evidence,— generally,— without 
specifying  the  parts  alleged  to  be  objection- 
able; and  for  the  reasons  given  for  overruling 
the  exceptions  to  Chandley's  evidence  the  ob- 
jections to  the  testimony  of  the  other  witness- 
es were  properly  overruled.  We  have  exam- 
ined the  whole  of  It,  however,  and  we  are  of 
opinion  that  It  was  competent,  and  almost  all 
of  It  relevant.  Of  course,  in  a  large  volume 
of  testimony  like  that  which  was  brought  out 
in  this  case,  there  must  creep  in  some  tau- 
tology and  prjiixity  about  Immaterial  and  Ir- 
relevant matters.  The  state  also  introduced 
one  Blankensbip  as  a  witness  for  the  purpose 
of  proving  the  conspiracy  between  the  de- 
fendants, who  testified  as  follows:  "He  [that 
Is,  Rod  SheltoD,  the  defendant]  did  not  ttU 
what  he  did.  Rod  and  I  were  In  Jail  to- 
gether, and  Rod  told  me  that  they  had  been 
bis  destruction  and  Tuin  forever.'  •  •  •  He 
said  that  he  met  Bev.  Stanton.  Jim  Stanton, 
and  Boss  Stanton  In  the  road,  somewhere  near 
the  church,  and  he  had  been  up  the  creek 
and  had  started  home,  and  tbey  begged  him 
to  come  back  up  the  creek,  and  go  With  them 
to  hunt  Xhese  boys,  Baxter  and  Everett  Shel- 
ton,  to  get  into  an  affray  with  them;  and  he 
said  that  he  turned  and  went  back  with  them, 
and  that  was  bis  destrnctlon  and  ruin." 
James  Stanton,  the  other  defendant,  was  not 
present  when  this  conversation  took  place. 
His  honor  received  this  testimony  as  against 
lK>th  defendants,  and  against  tbelr  objection. 
Of  course,  the  testimony  was  competent 
against  the  defendant  Shelton  for  all  pur- 
poses. It  was  not  competent  against  Stan- 
ton, the  other  defendant.  It  being  a  declara- 
tion made  after  the  homicide;  and.  If  the  Ju- 
ry had  convicted  him  of  murder  in  the  first 
degree,  he  would  be  entitled  to  a  new  trial 
The  testimony  was  harmless,  however,  be- 
cause tbey  were  convicted  of  mnrder  in  the 
second  degree,  and  by  this  verdict  the  Jury 
declared  that  the  conspiracy  had  not  been 
proved;  and  tbere  was  not  more  than  a  scin- 
tilla of  evidence  'n  favor  of  Stanton  going  to 


show  excusable  homicide,  Stanton  himself  in 
bis  testimony  making  statements  which  alone 
would  have  Justified  the  Jury  In'convlcting 
him  of  murder  In  the  second  degree,  and  no 
witness  who  saw  the  killing  had  a  fttToraUe 
word  for  him. 

Six  special  Instructions  were  prayed  by  the 
defendants  There  appear  in  the  case  no  ex- 
ceptions to  the  charge  of  the  Judge,  nor  does 
it  appear  what  ruling  was  made  on  the  re- 
quest for  special  Instructions.  The  fourth 
prayer,  requesting  the  court  to  withdraw  the 
testimony  of  Blankenship  from  the  Jury,  was 
□ot  granted,  as  we  notice  It  in  the  recapitula- 
tion of  the  evidence  by  bis  honor  to  the  Jnry; 
but,  as  we  have  before  remarked,  the  error  in 
admitting  that  testimony  was  harmless.  On 
all  the  other  questions  Involved  In  the  prayer 
for  Instmctions  his  honor's  charge  was  full, 
and  In  accordance  with  the  law.  He  submit- 
ted the  question  of  excusable  homicide  to  the 
Jury,  which  we  doubt  If  the  prisoner  Stanton 
was  entitled  to.  Tbere  la  no  oror,  and  the 
Judgment  ts  affirmed. 


(118  N.  a  117) 
DELLINGER  v.  OltliESPIB. 
(Sui^eme  Coort  of  North  Carolhia.    April  S8, 
1886.) 

Faboi*  BTisaNOB— BftSTAKB— NseLiaaiioB— Audd 

—Wait  BR. 

1.  Negligence  of  a  party  to  a  written  con- 
tract Id  voluntarily  signing,  withoat  reading,  the 
ctiiitract,  DO  fraud  being  shows,  pn>veDt8  him 
from  contradicting  its  terms  by  parol  evidence. 

2.  In  an  action  for  the  contract  price  for 
the  erection  of  lightning  ro<lR  nnon  a  bmifie,  de- 
ffiiilant  claimed  that  his  signature  to  the  writ- 
ten contract  was  procured  t>y  fraud,  and  that 
the  writing  did  noi  ezprms  the  correct  terms  of 
tlie  contract.  It  appeared  that,  before  the  work 
was  commenced,  oefendaut  read  the  contract, 
stated  that  it  was  QOt  correct,  but  did  not  ob- 
ject to  the  work  being  done,  or  express  an  in- 
tf  iition  to  sue  in  damages  for  the  alleged  fraud. 
Held,  that  he  waived  the  fraud. 

Appeal  from  superior  court,  MeiUenbiuc 

county;  Bryan,  Judge. 

Actlcm  by  U.  G.  DeUlnger  a^lnst  W.  A. 
Gillespie.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reveraed. 

The  order  referred  to  in  the  opinion  was 
as  foUows:  "Mr.  V.  G.  Delllnger-Slr: 
Erect  (or  deliver)  at  your  earliest  conven- 
ience, on  my  residence,  a  system  of  circuit 
conduxrtors  (5  points  and  3  rods  to  the 
ground)  of  the  Star  lightning  rod.  In  a  prop- 
er and  substantial  manner,  in  accordance 
with  scientific  rules;  and  I  will  pay  for  the 
same  on  completion  of  work  In  cash  or  note, 
due  on  completion,  at  the  rate  of  47^  cents 
per  foot  for  the  rod,  $3.50  for  each  point, 
and  price  of  five  feet  of  rod  for  each  gal- 
vanized brace;  $5.00  for  each  horse,  rooster, 
or  points  of  compass;  $4.00  for  each  arrow; 
and  $3.00  for  each  ball.  It  Is  expressly  un- 
derstood by  the  signer  of  this  order  that  he 
signs  the  same  upon  his  own  Judgment, 
after  due  deliberation  by  him,  without  any 
undue  Influence  having  been  used  or  r^re 
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sentatloni  made  by  any  agent  other  than 
written  or  printed  on  this  orfler.  Dated 
July  10, 188S.  W.  A.  GUleqitie.'' 

McCall  &  Nixon,  for  appellant  a  Dowd 
and  Jones  &  Tlllett,  for  appellee. 

MONTGOMERY,  J.  The  defendant  lo- 
cated the  order  to  the  plaintiff  which  la  set 
out  in  the  case  .on  appeaL  The  order  was 
signed  by  the  defendant  simultaneously  with 
the  making  of  the  contract,  whatever  the 
contract  was.  The  defendant  could  read  and 
write,  and  he  signed  thcf  paper,  according  to 
his  own  testimony,  voluntarily.  The  plain- 
tiff made  no  attempt  to  conceal  any  of  Its 
provisions,  handed  It  to  him  to  read,  prac- 
ticed no  trick  or  surprise  on  him  to  Induce 
talm  to  execute  it,  and,  as  a  matter  of  fact, 
the  defendant  commenced  to  read  ft  Ue 
said,  as  a  witness  for  himself  on  the  trial, 
that  "he  [plaintiff]  pulled  out  the  paper,  and 
showed  it  to  me.  •  •  •  Then  1  signed  the 
paper.  I  didn't  hardly  get  the  first  line.  I 
saw  the  flgore  "S,*  and  thought  It  was  3  rods 
for  the  house.  I  asked  If  he  would  put  It 
up  to-day.  and  he  said  he  would  put  It  up  to* 
morrow."  It  is  plain  that  no  deceit  was 
practiced  here.  It  was  pure  negligence  In 
the  d^endant  not  to  have  read  the  contract. 
There  It  was  before  him,  and  there  was  no 
trick  at  device  resorted  to  by  the  plaintiff  to 
ke^  him  from  reading  It  In  Boyden  t. 
Clarke,  100  N.  a  (}(»,  14  S.  B.  68.  it  is  said 
by  the  court:  "If  a  prudent  person,  in  the 
exerdse  of  ordinary  care,  and  occupying  his 
poattioA.  would,  by  prosecuting  his  Inqalries 
further  or  extending  his  Investigations,  have 
ascertained  the  truth  before  acting,  relief 
'Would  be  refused,  on  the  ground  of  negli- 
gence." If  we  will  apply  this  principle  to  the 
case  b^ore  us,  we  wUl  see  that  the  defend- 
ant's negligence  was  inexcusable.  The  de- 
fendant's defense  Is  that  the  plaintiff  told 
blm.  Just  upon  signing  the  paper,  ttiat  he 
would  give  up  the  rods  tor  $20,  and  he  was 
allowed  on  the  trial  to  testify  to  this  con- 
versation to  show  what  the  contract  was. 
This  testimony  was  nothing  but  an  attempt 
to  contradict  a  written  Instrument  executed 
by  the  defendant  concerning  the  same  mat- 
ter. It  was  an  attempt  to  prove  by  oral  tes- 
timony a  contract  entirely  different  from 
that  embraced  in  the  written  one.  His  hon- 
w  erred  In  admitting  the  testimony.  But, 
Dor  another  reason,  the  defendant  cannot  de- 
feat the  plaintiff's  action.  According  to  his 
own  testimony,  when  the  workman  UBGell 
came  next  morning  to  put  up  the  rods,  the 
defendant  asked  to  see  the  paper  which  he 
had  signed  (Uzsell  having  It  in  his  hand; 
to  collect  the  money  after  the  work  should 
be  done),  and,  upon  looking  at  it,  said  that 
tbe  contract  was  not  stated  truly  In  the  pa- 
per; yet  he  allowed  the  woA  to  go  on,  and 
to  be  completed.  In  manner  and  style  alto- 
gether different  from  that  which  be  said  tbe 


true  contract  provided  for.  Upon  discov- 
ering that  the  written  contract  was  unlike 
the  contract  which  be  alleged  he  had  made 
with  the  plaintiff,  he  should  not  have  allow- 
ed the  work  to  go  on.  Equity  will  not  per- 
mit him,  under  such  circumstances,  even  if 
there  was  fraud  In  the  contract,  to  allow  the 
plaintiff  to  complete  the  work,  and  then  re- 
fuse to  pay  for  it  If  the  contract  had  been 
procured  through  fraud,  as  'the  defendant 
alleged,  he  ought,  when  he  had  examined  It, 
the  next  m<HiUng,  before  Uzzell  began  the 
work,  to  have  repudiated  It,  and  have  tor- 
bidden  the  oommencement  of  the  woik,  or 
he  should  have  made  his  election  to  abide 
by  it,  as  it  was  written,  with  the  explicit 
declaration,  then  made,  at  his  intention  to 
sue  the  plaintiff  In  damages  for  tbe  deceit 
Knight  v.  Koughtalling,  85  N.  O.  80.  It  Is 
not  necessary  for  us  to  consider  whether  or 
not  the  answer,  even  after  amendment  was 
sufficient  in  substance,  to  raise  the  question 
of  deceit  in  the  contract  There  was  error 
in  the  matters  pointed  ou^  tor  which  there 
must  be  a  new  tilaL 


cus  M.  a  wo 

STATE  V.  IVIB. 

(Supreme  Goort  of  North  OaroUna.    April  28, 

1890.) 

JvsnoBi  or  thb  Faics  —  Chanob  or  Vbkvb  — 
JumsuicTioN— Appsiu 

1.  Under  Code,  9  907.  fwoviding  that  In  all 
proceedinsB  before  juaticea  of  the  peace,  upon  an 
aOidavit  of  either  party  that  jmtlce  cannot  be 
obtained,  the  action  must  be  removed  to  the 
court  of  "some  other  justice  reaidiug  in  tbe  same 
township,"  or  to  the  court  of  some  neighbor- 
ing township,  "if  there  be  do  other  Justice  in 
said  towoahlp,'*  a  removal  of  a  case  to  a  ueigh- 
boring  towuHnip  for  trial,  when  there  is  auoiber 
justice  in  the  tuwusliip  in  which  the  action  was 
begun,  is  void, 

2.  On  aijpea)  from  a  oonvlctioD  lief  ore  a  jus- 
tice of  the  peace  in  a  case  of  which  he  had  no 
jurisdiction  by  reason  of  an  erroneous  change  of 
vtiuue,  the  appellate  court  may  remand  the  case 
to  the  original  justice  for  him  to  provide  by  or- 
der for  its  removal  to  some  justice  living  in  the 
same  township,  unless  the  application  for  re- 
moval should  be  withdrawn. 

Appeal  from  superior  court  Bocklngham 
county;  Norwood.  Judge. 

On  tbe  9th  day  of  December,  189Q,  one 
Fannie  Meadows  made  the  usual  formal 
complaint  in  writing,  under  oath,  chai^ng 
WUllam  Ivle  with  being  the  father  of  her 
bastard  child,  before  one  John  M.  Klllngton, 
a  justice  of  the  peace  for  Wentworth  town- 
ship, in  said  county.  Thereupon  the  said 
Justice  issued  a  warrant  In  the  usual  form, 
commanding  the  arrest  of  said  defendant 
The  defendant  was  accordingly  arrested,  and 
carried  oefore  the  said  justice  to  answer 
said  charge  on  December  16,  1895,  when  tbe 
defendant  filed  the  affidavit  for  removal  ap- 
pearing in  tbe  record,  and  thereupon  the  said 
Justice  removed  the  said  cause  to  be  tried 
b^ore  a  maglatTate  named  In  tbe  order  of 
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remoTal,  resident  In  t^ealunrffle,  on  adjolnlns 
township  to  Wentwortb.  on  December  20, 
■1895.  At  thU  time  the  stete  and  the  prose- 
cutrix appeared,  and  pleaded  to  the  jorlsdlo* 
tion,  and  moTed  to  dismiss  tor  want  ot  Jniis- 
diction;  and  the  same  motions  were  made 
on  the  24th  of  DecembCT  at  the  trial  of  the 
action.  After  a  continuance  at  the  instance 
of  the  defendant,  the  cause  was  tried  before 
said  magistrate  and  two  others  associated 
with  him,  at  LeaksTUle,  in  Lealuville  town- 
ship, on  December  24, 1885,  when  and  where 
the  defendant  was  £cmnd  by  said  magistrates 
to  be  "not  gnllly/*  and  from  the  Judgment 
rendered  the  state  and  the  prosecutrix  ap- 
pealed to  the  superior  court  Upon  the  call- 
ing of  the  cause  for  trial  In  this  court,  the 
state  moved  to  remand  the  same  to  the  jtis- 
tice,  John  M.  EUlngtcm,  for  trial,  or  removal 
to  some  Justice  resident  in  Wentworth  town- 
ship, and  defendant  opposed  said  motion.  It 
waa  admitted  that  there  were  other  Justices 
In  Wentworth  township  besides  the  said  Bl- 
Ungton.  The  court  gave  Judgment  temand- 
Ing  the  cause  to  said  Justice,  upon  the  ground 
that  the  Justices  in  LeaksvUle  township  had 
no  JurisdicUon  to  try  the  action.  The  de* 
fendant  excepted,  and  iy}pealed  to  the  su- 
preme court  Affirmed. 

H.  B.  Scott  and  Dlllard  A  King,  for  appel- 
lant  The  Attorney  General,  for  the  State. 

ATEBY,  J.  B^ore  the  passage  the  act 
ot  1880  (Oode,  1 007)  the  Justice  before  whom 
a  warrant  charging  a  d^endant  with  bas- 
tardy was  returned  had  Jurisdiction  to  try, 
and  could  not  have  been  comp^ed  to  re- 
move the  case  for  trial  to  another  Justice. 
That  statute  provided  that  "In  all  proceed- 
ings and  trials  before  Justices  ot  the  peace," 
upon  affidavit  of  eitlier  party  to  the  effect 
that  be  cannot  obtain  Justice  In  the  court  in 
which  It  is  pending  the  action  must  be  re- 
moved to  the  court  of  "some  other  Justice 
residing  In  the  same  township,"*  or  to  the 
court  of  a  Justice  of  some  neighboring  town- 
ship "if  there  be  no  other  Justice  In  said 
township."  Under  the  statute,  the  Jiutioe, 
on  the  filing  of  the  affidavit,  was  not  au- 
thorised to  remove  the  ease  tot  trial  to 
a  neighboring  township  when  tbere  was  an- 
other Justice  in  his  own.  It  was  not  In- 
tended by  the  legislature^  in  giving  one  par^ 
ty  the  opportunity  to  object  to  trial  bef<H» 
a  court  where  there  might  be  some  pr^udlee 
against  him,  to  afford  such  par^  or  the  ob- 
jectionable officer  the  opportunity  to  annt^ 
his  adversary  by  forcing  him  unnecessarily 
to  go  to  a  paint  remote  from  hte  home,  with 
all  of  the  additional  cost  and  trouble  Incident 
thereto.  The  order  oC  removal  was  tman- 
tborlzed  and  v<^  and  the  Justice  who  tried 
the  action  had  no  Jorlsdlction.  Though  Ims< 
tardy  is  now  a  petty  mlsdemeanw,  It  Is  only 
where  a  court  has  Jurisdiction  that  a  verdict 
of  aoqialttal  Is  available  as  a  plea  In  bar. 


State  T.  Powell,  86  N.  a  640;  State  v. 
Wynne,  UO  N.  a  081.  21  8.  B.  85.  Where, 
under  the  act  of  1868,  the  complaint  was  not 
ffied  by  the  Injured  party,  or  tbere  was  a 
failure  to  comply  with  any  of  the  prerequi- 
sites to  dothlng  a  Justice  of  the  peace  with 
Jurisdiction,  It  was  r^eatedly  h^  not  only 
that  the  whole  proceeding  before  the  mag- 
istrate's court  was  void,  but  that  <m  appeal 
the  superiw  court  aoqulred  no  Jnrlsdlctlui. 
If  a  sufficient  time  had  elapsed  Cor  the  tol^w 
court  to  acquire  concurrent  Jnrisdlctkm,  a 
new  bill  could  not  be  aesit,  but  the  prosecutor 
was  taxed  with  the  costs  of  the  original  void 
proceeding.  In  order  to  the  validity  of  a 
proceeding,  whether  tivU  or  criminal,  as 
.constituted  In  the  court  of  the  Justice  or 
when  consldMed  In  a  higher  court  on  aiqpcal 
after  originating  before  such  a  tribunal.  It 
was  held  that  the  record  must  affirmatively 
show  everything  necessary  to  confer  the  Ju- 
risdiction iq)on  the  Justice's  court  State  v. 
Johnson,  64  N.  a  681;  Allen  v.  Jackson,  86 
N.  a.  8ZL  In  State  v.  Cherry,  72  N.  a  124, 
It  was  bdd  that  the  courts  had  no  right  to 
latex,  from  an  attempt  In  express  language 
to  confer  upon  Justices  ot  the  peace  Jurisdic- 
tion of  an  offense,  a  legislative  Intent,  not 
expressed,  but  by  implication,  to  reduce  the 
punishment  for  that  partlctdar  kind  of  lar^ 
ceny  so  as  to  bring  it  below  the  limit  pre- 
scribed In  Const  art  4,  |  27.  It  b^ng  ad- 
mitted that  there  were  other  Justices  of  the 
peace  in  Wentwwth  township,  the  Justice  in 
LeaksvlUe  townsUp  had  no  authority  to  try 
the  case,  and  bis  Judgment  was  void 

It  was  hdd  In  State  v.  Sykes,  104  N.  C. 
700;  10  8.  B.  168,  that  where  a  Justice  of  the 
peace  having  original  JurisdicUon  of  a  crim- 
inal offense  charged  In  a  warrant  transfers 
It  by  mistake  to  a  highw  court,  wUch  can 
take  cognisance  only  om  apipeal.  It  Is  the  duty 
of  the  blghea  court  to  issue  an  order  In  the 
nature  ot  a  procedendo  to  the  court  where 
it  originated.  This  was  dedared  to  be  an 
exwdse  of  the  inherent  power  the  court 
to  prevent  the  failure  Justice  by  the  escape 
of  a  guilty  party.  Here  the  Justice  who  Is- 
sued the  warrant  bad  original  Jurisdiction, 
bat  tbe  statote  made  It  bis  duty,  on  the  filing 
of  the  affidavit,  to  rmnove  tite  case  tor  trial 
to  a  Justice  In  the  same  township.  The  de- 
fendant has  never  been  lawfully  convicted, 
but  he  ought  not  to  have  been  allowed  the 
opportunity  to  escape,  and  ther^ore  the 
court  properly  directed  that  an  nder  Issue 
to  the  Justice  who  signed  the  warrant  to  pro- 
ceed, not  to  try  tiie  Indictment  but  to  pro- 
vide by  order  fOr  Ite  removal  to  some  Justice 
living  In  the  same  township,  unless  the  ap* 
Idloatkm  fOr  removal  should  be  withdrawn. 
This  we  understand  to  be  tbe  meaning  ot  the 
W(Hrds»  **for  trial  or  removal  to  sMue  Justice 
resldutt  In  Wentw«tb  township";  and  np- 
on  that  construction  of  the  order  (tf  tbe  court 
the  Judgment  Is  affirmed. 
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HINSOM  T.  SMITH  et  aL 
(Snpreme  Cioiirt  of  North  CaxoHiia.    April  29, 
1886.) 

Cbattbl  MtuTCAeis— Fobsbsbiom  or  Hobtoubd 

PfiOPBHTT~RlOHT8  OJ  MoKT8*GK»— DaM- 

,   AOBS  TOK  WBoneroL  SsixuBm. 

1.  Where  plaintiff,  on  ezchaDging  hoxan 
with  defendant,  gave  aa  boot  money  a  note  ae- 
cored  hj  mortcaee  on  the  hotee,  and  took  the 
horse  home  with  bim,  the  fact  that  defendant  al- 
lowed him  at  the  time  to  retain  possession  of  the 
mortoaKed  property  did  not  unoont  to  such  a 
•tipDUlnn  that  he  ahonld  hare  possession  as 
would  defeat  defendant's  right  to  retake  posses- 
sion at  any  time  as  mortgagee. 

2.  lo  an  action  by  a  mortgagor  for  damages 
for  wrongful  seizure  of  a  mor^ged  horse,  plain- 
tiff ia  not  entitled  to  damagea  for  the  Buffering 
he  endured  from  the  cold  on  the  home. 

Appeal  from  soperior  court,  Greene  coonty; 
Orabam,  Judge. 

Action  by  H.  B.  Hinson  against  B.  L.  Smith 
&  Co.  to  recover  damages  for  alleged  wrong- 
ful seizure  of  a  horse  mortgaged  to  defend- 
ants. There  was  a  judgment  for  plaintiff, 
and  defendants  e^pealed.  .Berereed. 

J.  Bi  Batchelor,  for  appellants. 

FAIRGLOTH.  C.  J.  Plaintiffi  and  defend- 
ants exchanged  hones  on  October  23,  1894, 
and  as  "boot"  money  the  plaintiff  gare  his 
note  to  defendants  for  $50,  and  secured  the 
same  1^  a  mortgage  on  his  mare;  the  de- 
fendants havii^  warranted  ber  to  be  sound 
except  In  one  eye.  The  plaintiff  took,  the 
mare  home,  and  became  dissatisfied  with  her 
qualities,  and  retomed,  and  some  unsnccess- 
fal  attempts  to  exchange  again  were  made. 
On  December  24.  1884,  the  plaintiff  returned 
to  Greenville,  and  put  the  mare  In  a  stable 
building  where  tbe  defendants  kept  a  livery 
business.  Plaintiff  asked  the  defendants  if 
they  would  take  the  mare.  They  replied, 
"Are  you  going  to  pay  the  mortgage  note 
that  you  owe  us  for  the  mare?"  Plaintiff 
said  **No,"  and  defendants  said,  "We  wiU 
take  the  mare  if  you  don't  pay  It"  Plaintiff 
said,  "If  yon  do,  I  will  sue  you."  Defend- 
ants took  the  mare,  and  plaintiff  hired  anoth- 
er borse  to  go  borne  at  night.  Plaintiff  sued 
for  damages  on  the  warranty  and  for  the 
seizure  of  the  mare. 

Among  other  issues,  the' court  submitted 
tbeae:  "(8)  Did  defendants  unlawfully  seize 
the  mare  described  in  the  complaint  on  De- 
cember 24,  1894?  (9)  What  damage,  if  any, 
lias  plalntlfB  sustained  by  reason  of  the  Bel- 
sure?"  Bis  boner  instructed  the  Jury:  "If 
tbe  defendants  took  tbe  mare  from  Hlnaon 
(the  plaintiff)  after  they  had  given  him  per> 
mission  to  take  her  Into  his  possession,  they 
bad  no  right  to  do  so  as  mortgagees,  and  the 
jury  will  reBp<md  to  the  eighth  issue,  'Yes.'  " 
All  the  issues  were  found  in  favor  of  the 
plaintiff.  We  are  not  informed  by  the  rec- 
ord nor  the  argument  when  the  note  became 
due  and  payable.  It  would  probably  be  cor- 
rect to  presume  tiiat  a  debt  la  due  at  tbe 


time  of  its  creation,  without  any  other  in- 
formation; but,  to  give  the  plaintiff  the  full 
ben^t  of  his  contention,  we  will  assume 
that  the  seizure  was  prior  to  the  maturity 
of  tbe  note.  This  raises  the  question  wheth- 
er a  mortgagee  of  personal  property  can  take 
It  Into  his  possession  before  tbe  secured  debt 
becomes  due,  the  property  having  remained 
in  the  mortgagor's  possession  until  the  en- 
sure. This  depends  upon  the  nature  of  the 
mortgage  and  the  respective  rights  of  the 
parties.  In  some  of  tbe  states  a  mortgage  Is 
held  by  statutory  regulation  or  Judicial  con- 
struction to  be  simply  a  lien,  leaving  the  le- 
gal estate  In  the  mortgagor.  In  North  Caro- 
lina aud  many  other  states  the  common  law 
prevails,  and  the  mortgage  deed  passes  the 
legal  title  at  once,  defeasible  by  the  subse- 
quent performance  of  its  condition.  Ttie 
title  then  draws  the  right  of  possession,  and 
the  mortgagee  may  enter  into  possession  of 
the  property  at  once,  or  at  any  time,  unless 
restrained  by  express  provision  or  necessary 
implication,  which  does  not  appear  in  the 
case  before  us.  1  Jones,  Mortg.  i  5&  "The 
mortgagee  is  entitled  to  immediate  posses- 
sion. In  the  absence  of  any  a^emen^  to  the 
contrary.  He  may  enter  iq>on  the  estate  un- 
der his  deed,  even  before  condition  bn^en, 
and  may  msintftln  an  action  against  tbe 
mortgagor  as  a  trespasser  if  he  refuses  to 
yield  possession."  1  Jones,  Mortg.  (5th  Ed.) 
9  702.  "The  right  of  possession  of  mortgaged 
chattels  vests  in  the  mortgagee  Immediately 
i^n  the  execution  of  the  mortgage  if  there 
be  no  express  or  implied  stipulation  In  it  to 
the  contrary,  wiiether  the  mortgage  debt  be 
due  and  payable  or  not-  *  *  *  The  right 
of  possession  follows  the  right  of  property." 
Jones,  Chat  Mortg.  (4th  Bd.)  I  420;  Brackett 
V.  BuUaid,  12  Mete.  (Mass.)  308;  15  Am.  & 
Eng.  Enc.  Lfiw,  817,  and  note.  "Although 
the  mortgagor  is  equitable  owner,  yet  the 
mortgagee  Is  more  than  a  trustee  for  him, 
for  a  trustee  Is  not  allowed  to  deprive  bis 
cestui  que  trust  of  his  possession,  but  a 
mortgagee  may  assume  the  possession  when- 
!  ever  he  pleases,  ff  there  is  no  agreement  to 
the  contrary;  and  in  point  of  possession  the 
mortgagor  is  tenant  at  will,  even  in  eqnl^, 
for  a  cotirt  of  equity  never  interferes  to  pre- 
vent the  mortgagee  from  asmming  the  pos- 
session." Ooote,  Mortg.  379,824.  "The  mort- 
gagee, as  against  the  mortgagor  and  all  per- 
sons claiming  under  him,  Is  taken  to  be  the 
owner  of  the  fee;  and,  as  the  right  of  pos- 
session follows  the  right  of  property  (If  there 
is  no  stipulation  to  restrain  it),  he  Is  entitled 
to  possession  t>efore  condition  broken,  and  Is 
liable  to  be  dispossessed  only  by  performance 
of  the  condition  at  the  time  limited."  Brsk> 
Ine  T.  Townsend.  2  Mass.  493,  and  numerous 
subsequent  cases  in  that  state.  "As  »wn  as 
the  estate  Is  create tbe  mortgagee  may  Im- 
mediately enter  on  the  lands,  but  Is  IlaUe  to 
be  dispossessed  upon  performance  ot  the  am- 
dltion  by  the  payment  <a  the  mortgage  mon- 
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ey  at  the  day  limited."  2  Bl.  Ck>mm.  158. 
Id  consequeoce  of  this  rule  It  became  usual 
to  stipulate  or  a^ree  that  the  mortgagor  sbaU 
hold  possession  till  the  day  assigned  for  pay- 
ment. We  are  not  referred  to  any  decision 
of  this  court  in  which  the  precise  question 
has  been  preswted  and  discussed,  bnt  In 
sereraT  cases  the  question  Is  assumed  to  be 
settled  In  the  affirmative.  In  McLeod  r. 
Morrison,  2  |red.  Eq.  Ill,  Ruffin,  0.  J.,  says: 
"Whatever  may  be  the  rule  when  a  mort- 
gagee enters  Into  possession  by  receipt  of  the ' 
rents  of  premises  occupied  by  tenants,  we 
conceive  that  when  he  enters  by  taking  the 
actual  possession,  and  occupies  himself,  he 
makes  hlmseif  tenant  of  cne  land,  and  sub- 
jects himself  to  the  highest  fair  rent,  and 
becomes  responsible  for  all  such  acts  or 
omissions  as  would,  under  the  usual  leases, 
constitute  claims  on  an  ordinary  tenant"  In 
Williams  V.  Bennett,  4  Ired.  125,  Ruffin,  C.  J., 
says:  "The  mortgagor  was  concluded  by  his 
deed,  and  after  its  execution  his  possesston 
is  by  consent  of  the  mortgagees,  and  is  in 
law  their  possession."  In  Joyner  v.  Vincent, 
4  Dev.  3c  B.  620,  the  property  mortgaged  be- 
ing a  slave,  RuGOn,  G.  J.,  says:  "We  thinlc 
that  a  mortgagee  Is  not,  under  any  circum- 
stances, as  between  him  and  tue  mortgagor, 
obliged  to  ta^e  possession  before  a  forfeiture, 
and  thereby  subject  himself  uanecessarily 
to  an  account."  In  Hook  v^  Fentress,  PhU. 
Eq.  229,' Pearson,  C.  J.,  says:  "That  a  ven- 
dor of  land,  who  has  let  the  purchaser  Into 
possession,  and  retains  the  legal  title  as  a 
security  for  the  payment  of  the  purchase 
money,  occiq>ie8  the  relation  of  a  mortgagee 
when  the  mortgagor  is  In  possession,  and 
has  the  right  to  take  possession  at  any  time, 
and  go  Into  the  pernancy  of  the  profits,  and 
may,  on  notice  given,  require  the  tenants  to 
pay  the  rent  to  Mm  to  be  applied  to  keep 
down  the  interest,  and  any  surplus  to  the 
discharge  of  principal."  In  Jackson  v.  Hall, 
84  N.  C.  491,  the  prc^erty  being  a  mule, 
Smith,  C.  J.,  says:  "WhUe  the  defendant  In- 
vaded no  light  of  the  mortgagor  in  taking 
and  keeping  possession  until  the  day  of  de- 
fault, whether  the  property  was  or  was  not 
in  danger  of  being  lost  or  Injured,  •  *  * 
and  was  bound  to  account  not  only  for  profits 
actually  received,  but  for  the  value  of  any 
reasonable  and  prudent  use  to  which  It  could 
have  been  put  without  detriment  to  the  prop- 
erty itself."  In  Ooor  v.  Smith.  101  N.  O.  262, 
7  S.  E.  669,  Merrimon,  J.,  says:  "The  mort- 
gagee, as  Buch,  was  entitled  to  the  land,  and. 
In  the  absence  of  agreement  to  the  contrary, 
to  all  the  crops  that  might  be  produced  upon 
It  from  year  to  year.  •  •  •  The  defendant, 
mortgagor  remained  In  possession  of  the  land, 
not  as  of  right,  bui  by  permission  of  the 
mortgagee."  The  principle  underiying  the 
question  Is  that  the  title  to  property  carries 
the  right  of  possession  at  any  time,  unless 
there  Is  a  stipulation  to  the  contrary.  This 
wotkB  no  hardship,  as  the  mortgagee  is  held 


to  a  full  and  strict  account  of  the  rents  axul 
use  of  the  property,  which  may  in  some  In- 
stances discharge  the  principal  debt  Sooner 
than  the  mortgagor  would  do  w^en  he  would 
be  entitled  to  possession  with  an  unincum- 
bered title.  Allowing  we  plaintiff  to  take 
the  mare  to  his  home  could  not  amount  to  a 
stipulation  to  defeat  the  right  of  possession 
In  the  mortgagee.  There  was  no  ajn'eeiuent 
as  to  the  length  of  time  the  plaintiff  should 
keep  the  property,— whether  until  the  day 
when  the  note  should  become  due  or  other- 
wise. It  was  a  simple  permission,  which 
made  the  plaintiff  a  tenant  at  will  or  suffer* 
ance.  His  honor's  instruction  on  the  eighth 
issue  was  therefore  erroneous. 

The  court  also  Instructed  the  Jury  on  the 
ninth  Issue  that.  If  the  plaintiff  sufl^ered  from 
the  cold  In  making  his  trip  to  his  home  that 
night,  they  should  award  such  damages  on 
that  account  as  they  might  conclude  he  was 
Justly  entitled  to.  There  was  error  in  that 
respect  The  rule  is  that  consequential  dam- 
age in  an  action  of  tort  must  be  the  proxi- 
mate consequence  of  the  act  and'not  the  sec- 
ondary result  thereof.  The  latter  was  the 
case  in  this  Instangc^  ^edge  t.  Beid,  78 
N.  a  440.  Brror. 


GALLAHAN  v.  WOOD. 
(Supreme  Oonrt  of  North  CaroUna.    April  29, 

1896.) 

Cuius  AOATHST  ESTATE — BSRVIOKS  Or  RaLA.TIVK8. 

Where  a  son-in-law  and  his  family  and 
mother-in-law,  for  14  years  lived  together  as 
"one  family"  at  her  bouse,  without  any  agree- 
ment for  payment  for  services  on  either  side,  and 
no  payment  was  made  except  in  mutnal  services, 
be  was  not  entitled  to  recover  from  her  estate, 
on  an  implied  promise,  the  valne  of  Us  own  and 
wife's  so-Tices  to  her  daring  tiiat  time. 

Appeal  from  superior  court;  Bathoford 
county;  Tlmberlake,  Judge. 

Action  by  J.  N.  CJallahan  against  Jcdm 
Wood,  administrator.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

Webb  &  Webb,  for  appellant  McBrayer 
ft  Durham  and  H.  B.  Justice,  for  appeUee. 

FAIRCLOTH,  O.  J.  The  plaintiff  sues  for 
the  valtie  of  services  rendered  his  mother-in- 
law  prior  to  her  death.  The  referee  finds. 
In  substance,  that  the  mother-in-law  had 
property  sufficient  for  her  support,  and  that 
the  plaintiff  married  her  daughter  at  and  he 
and  hia  wife  lived  In,  the  house  of  her 
mother  for  14  years  before  and  until  the 
death  of  the  latter.  Be  also  finds  that 
"Mrs.  Corbet  and  plaintiff's  family  lived  to- 
gether as  one  family  during  the  time"  In  the 
house  of  the  mother-in-law,  and  that  plain- 
tiers  five  children  were  bom  under  her  roof; 
all  the  parties  rendering  assistatice  to  each 
other  during  the  time.  There  was  no  agree- 
ment to  pay  either  way,  and  nothing  was 
paid  except  In  such  mutual  services.  Does 
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the  law  imply  a  promise  to  pay  the  plain- 
tiff for  the  serrices  of  himself  and  wife  un- 
der these  circumstances?  We  thlnfe  it  does 
not.  The  general  rule  la  that  when  work  Is 
done  for  another  the  law  Implies  a  promise 
to  liay  for  It,  and  It  ts  based  on  the  presump- 
tion arising  out  of  the  ordinary  dealings 
ajnong  men.  But  this  presumption  may  be 
rebutted  by  the  relations  of  the  parties.  The 
c^ses  of*  father  and  child,  stepfather  and 
child,  grandfather  and  child  have  been  held 
to  be  exceptions  to  the  rule,  In  which  they 
were  not  In  the  relation  of  strangers.  Is 
there  any  reason  more  favorable  to  a  son-ip- 
law,  under  the  situation  in  the  present  case, 
where  the  relation  of  **one  family"  was  es- 
tablished and  recognized  by  the  parties  until 
death,  without  any  fact  found  or  evidence 
tending  to  show  that  there  was  any  inten- 
tion on  the  one  part  to  pay  for  the  serrices, 
or  on  the  other  part  to  chaise  for  the  same? 
The  law  does  not  look  favorably  upon  such 
after-death  chains,  in  the  absence  of  any 
Intention  between  the  parties  prior  to  deatti. 
We  do  not  put  oar  decision  entirely  on  the 
kinship  relation,  but  also  on  the  "one  fami- 
ly" relation  established  and  maintained  by 
the  parties,  and  the  entire  absence  of  any  in- 
tention to  the  contrary  on  the  part  of  either 
party.  We  approve  of  the  ianguage'of  Ruf- 
fln,  J.,  in  Williams  v.  Barnes.  3  Dev.  ^49, 
Baying:  "Such  claims  ought  to  be  frowned 
on  by  courts  and  juries.  To  sustain  them 
tends  to  change  the  character  of  our  people, 
cool  domestic  regard,  and  In  the  place  of 
confidence  sow  Jealoasies  in  families."  Hud- 
son V.  Lutz,  5  Jones  (N.  G.)  217;  Toung  r. 
Herman.  97  N.  C.  280.  1  S.  £.  782.  Let  this 
be  certified.  Reversed. 

(46  8.  C.  E61) 

nUNT  et  aL  v.  NOLEN  et  si. 
(Supreme  Court  of  Sontli  Carolina.    April  20, 
1896.) 

BhIAOE  or  WaRBANTT— DAUAaBS— EqUITABLB 

Actions. 

1.  Act  1824,  p.  24,  S  4.  ss  amended  In  1S79, 
providing  that  id  aa  action  on  a  covenant  tbe 
ropflSUre  of  damages  shall  be  the  amount  of  the 

Surchase  money  "from  the  time  of  eviction," 
as  reference  only  to  cases  of  actual  eviction. 
aDd  does  not  apply  to  an  action  for  breach  of 
warrantT  by  failure  of  title  to  a  ^rt  of  the  land 
cnaveyed,  the  grantee  never  havmg  had  posses- 
sion of  such  portion. 

2.  In  an  action  on  the  eqnity  side,  of  the 
txtart.  for  foreclosnre,  where  a  partial  failnre  of 
consideration,  arising  out  of  the  traneactioQ  in 
which  the  mortgage  was  i^ven,  is  pleaded  aa  a 
defense,  the  Issues  are  all  eqnltable;  and,  ia  de- 
dding  them,  the  court  will  apply  the  liberal 
rules  of  equity. 

PeUtlon  for  rehearing.  DInniased. 
For  original  opinion,  see  24  S.  B.  SlOi. 

PER  CURIAM.  The  respondents  have 
filed  a  petition  for  a  rehearing  of  thla  case 
iq>on  certain  grounds  hereinafter  considered. 

1.  Tbe  first  of  these  grounds  Is  becaoBC,  it 
if  submitted,  tbe  oonrt  oTorbKAed  the  fact 


that  while  the  deed  from  plaintiffs  to  Nolen 
waa  executed  on  the  l&th  of  July,  1888,  the 
contract  was  Uiat  Nolen  was  not  to  take  poe- 
sesslon  until  the  1st  day  of  July,  1890;  and 
that,  therefore,  the  measure  of  damages 
would  be  tbe  value  of  the  30^  acres,  with  in- 
terest from  1st  of  January,  1890  (such  date 
being  the  time  at  eviction),  and  not  from  the 
delivery  of  the  deed.  The  first  answer  to 
thia  argument  is  ttiat  Nolen  did  not  get  pos- 
session of  the  30^  acres  on  the  1st  of  Janu- 
ary, 1890,  nor  at  any  other  time;  and,  there- 
fore, there  has  been  no  eviction  therefrom. 
Eviction  presupposes  possession.  The  act 
at  1824,1  wliicb  affirmed  the  rule  of  the  com- 
mon law,  provides  as  follows:  "In  any  ac- 
tion or  suit  for  reimbursement  or  damages 
upon  covenant  or  otherwise,  the  true  meas- 
ure of  damages  siiall  be  the  amount  of  the 
purcliase  money  at  the  time  of  alienation, 
with  legal  interest"  In  1879  this  act  was 
amended  by  adding  the  words  "from  the 
time  of  eviction"  at  the  end  of  said  act. 
There  has  not  been,  and  there  cannot  be,  an 
eviction  In  this  case,  because  the  grantors 
were  not  possessed  of  the  30^  acres,  which 
did  not  exist.  The  amendment  to  the  act  of 
1824  by  the  additional  words  In  1879  has  no 
application  to  ttds  case.  The  act  of  1824, 
as  amended,  has  reference  to  an  actual  evic- 
tion, which,  as  we  have  said,  cannot  take 
place  in  this  case.  Earle  v.  Mlddleton. 
Cheves,  127.  The  breach  of  the  covenant  of 
warranty  took  place  when  the  deed  was  de- 
livered.- To  allow  Nolen  interest  on  the 
value  of  the  00^  acres  from  the  time  when 
the  deed  was  deUvered  till  the  13th  of  Jann- 
aiy,  1890,  when  Nolen  paid  the  sum  of  $1,- 
400,  at  the  rate  specified  in  the  mortgage, 
amounts  to  the  same  thing  as  to  deduct  the 
value  of  the  30^  acres  from  the  purcliaae 
money  when  the  deed  was  delivered.  But 
whether  the  interest  is  calculated  at  10  or  7 
per  cent  till  the  13th  of  January.  1880,  the 
amount  then  paid  by  N(den  more  than  extin- 
guished the  said  mcotgage;  and  from  that 
time  the  plalntifCs  did  not  have  a  valid  claim 
aj[ainst  Nolen  for  any  part  of  the  purcliase 
money  of  said  land.  The  language  of  Mr. 
Chief  Justice  Mclver  in  Lowrance  v.  Robert- 
son, 10  8.  C.  32,  is  applicable  to  this  case 
when  he  says:  "For,  if  a  person  sells  land 
for  which  he  has  no  title  to  another,  there  ia 
ceitainly  no  Injustice,  so  far  as  he  is  con- 
cerned, in  taking  from  him  the  purchase 
money  and  Interest  for  the  time  which  he 
has  had  the  money,  for  it  is  simply  taking 
from  him  that  which,  in  equity  and  good 
conscience,  was  never  hla,  and  which  he 
ought  to  have  never  had." 

2.  The  second  ground  for  a  rehearing  is 
because,  it  Is  submitted,  the  court  wlille 
resting  its  decision  on  the  case  of  Fuller  v. 
Mlssroon.  86  S.  a  814;.  14  S.  B.  714,  oveiw 
looked  this  Important  and  esBentlal  iOttet- 
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ence  between  the  facts  In  that  case  and  this: 
There  the  trnst  continued,  while  here  it  died 
with  the  life  estate;  that  in  the  case  of  Full- 
er T.  MlsBroou  the  estate  given  to  the  re- 
mainder-men waa  In  Its  Inception  an  equita- 
ble estate,  while  here  the  estate  glren  to  the 
remainder-men  never  was  at  any  moment  an 
equitable  one;  that  they  took  by  purchase  a 
legal  estate,  and  that  the  trust  had  no  rela- 
tion to  them.  They  therefore  contend  that 
the  liberal  rules  ^hich  courts  of  equity  exer- 
cise to  ascertain  and  carry  out  the  intention 
of  the  grantor  cannot  be  Invt^ed  in  this  caae, 
and  that  there  are  no  words  of  inheritance 
in  the  deed  sufficient  to  pass  the  title  in  fee 
to  the  land.  We  shaJl  not  undertake  to  say 
what  construction  should  be  placed  upon  the 
deed  if  It  was  the  foundation  of  an  action  on 
the  law  side  of  the  court,  or  If  It  was  the 
foundation  of  a  defense,  raising  a  legal  Is- 
sue, to  an  action  on  the  equity  side  of  the 
court  It  Is  sufficient  to  say  that  no  such 
question  is  presented  in  this  case.  This  ac- 
tion for  foreclosure  Is  on  the  equity  side  of 
the  court,  and  the  defense  Is  that  there  was 
a  partial  failure  of  consideration,  arising  oat 
of  the  transactipn  in  which  the  mortgage 
was  given.  The  issues  are,  therefore,  all 
equitable  In  their  nature.  McLaurln  r. 
Hodges  (S.  G.)  20  S.  E.  991.  In  deciding 
these  equitable  issues,  the  court  was  called 
upon  to  construe  the  deed  of  trust,  so  as  to 
ascertain  the  rights  of  the  parties.  To  as- 
certain these  rights,  the  court  naturally  looks 
to  the  Intention  of  the  grantor.  It  is  one  of 
the  cardinal  rules  of  construction  tliat  the 
deed  must  be  considered  as  a  whole.  It  la 
very  clear  that  the  grantee  did  not  Intend  to 
oonv^  to  the  trustee  any  larger  estate  than 
was  necessary  for  the  benefit  and  enjoyment 
of  the  property  by  -Mrs.  Cynthia  Duprlest 
during  her  natural  life,  and  for  the  benefit 
and  enjoyment  of  her  husband  during  his 
natural  life  in  case  he  survived  his  wife. 
The  consideiatlon  of  $500  p^d  for  the  land 
by  Mrs.  Cynthia  Duprlest  also  shows  that 
the  grantor  did  not  intend  that  any  part  of 
said  property  should  revert  to  his  estate. 
The  grantor  intended  that  the  deed  should 
convey  the  entire  estate,  and  the  words  used 
In  connection  with  the  children  of  Mrs,  Du- 
prlest show  his  intention  that  they  should 
have  all  the  remainder  of  the  estate  after 
the  falling  In  of  the  preceding  life  estate  <it 
Mrs.  Duprlest  and  her  husband.  No  other 
construction  would  carry  out  the  purpose  of 
the  trust 

3.  The  third  ground  for  a  rehearing  Is  be- 
cause it  Is  submitted  that,  under  the  new 
constitution,  a  concurrence  of  three  of  the 
justices  ot  this  ccmrt  was  required  to  reverse 
the  judgment  of  the  circuit  court  The  f(^- 
lowlng  cases  show  that  this  ground  cannot 
be  sustained:  Middleton  v.  Taber  (S.  O.)  24 
S.  E.  282;  Agency  Go.  v.  Faulkner,  Id.  288, 
and  cases  therein  cited.  The  petltlfm  for  a 
rehearing  la  fhaxetote  dlsmlsud. 


(«  W.  \a-  170) 

HONAKBB  et  at  V.  BOARD  OP  EDUCA- 
TION OF  POCATALICO  DIST.  et  aL 
(Sapreme  Court  of  Appeals  of  West  Virginia. 
April  8. 1896.) 
Board  or  Eddoatiok— Powkb^Bow  Btxaacisan 
—NoTiGB— School  Appluhcbs— Wuf  Convn- 

TCTBS— InTBKSST  or  COWIISSIOXBH  IH  CO!(TB4al 

—ErrBCT— Principal  akd  Asbht— Z<iabii.itibb 
— BQnifT  Jdbibdictios. 

1.  The  board  of  edncati<m  of  a  school  dis- 
trict,  composed  of  the  president  at  the  board  ot 
education  and  two  oommlasIonerB,  Is  a  pnbUe 
corporation,  created  by  statute  (Code,  {  7.  e,  4S), 
with  functioDfl  of  H  pnolic  natare  expressly  given, 
and  having  do  other;  aad  therefore  it  can  ex- 
ercise no  power  not  expressly  conferred  or  fair- 
ly arisino;  by  oecessaiy  ImplicatioD,  and  it  can 
exercise  its  functions  in  no  otb«r  mode  than  in 
that  prescribed  or  authorized  by  the  statute. 

2.  Th^  mnnbers  of  the  board,  acting  individ- 
ually and  separately,  and  not  as  a  beard  con- 
vened for  the  transaction  of  bnsiness,  cannot  ac- 
cept a  proposal  or  make  any  contract  whatever 
that  will  bind  them  as  a  corporation. 

8.  As  a  board  it  cannot  incur  any  debt  to  be 
paid  out  of  the  school  money  of  any  subsequent 
year. 

4.  All  who  deal  with  the  board  of  educ^oa 
are  charged  with  notice  of  the  scope  of  their 
authority,  and  that  they  can  bind  their  district 
only  to  the  extent  and  by  such  contracts  as  are 
expressly  authorized  by  law. 

5.  The  board  of  edncatlon  may,  under  the 
head  of  "appliances,*'  provide  for  the  scihod- 
hooaes  maps  and  charts;  but  It  most  be  made 
to  appear  that  they  are  not  mere  8cbo<d  IxMiks 
in  some  other  form  or  under  some  other  namci 
but  something  of  which  a  few  will  answer  the 
needs  of  all,  euitabie  to  the  school,  and  reason- 
ably necessary  to  enable  the  teacher  to  impart  in- 
struction to  the  pupils  more  efficiently  ui  such 
brauches  as  are  required  to  be  taught 

C.  The  giving  of  anything  of  value  to  a  com* 
DilsBioner  of  the  board  of  education  of  a  school 
district,  intended  to  infiuence  him  in  the  dis- 
charge of  a  legal  duty,  or  bis  receiving  anything 
of  value  in  corrupt  payment  of  an  official  act 
done  or  to  be  done,  renders  void' any  contract  to 
the  making  of  which  he  was  thus  induced  in 
tvbole  or  in  part  directly  or  indirectly,  and  to 
the  validity  tn  which  his  vote  or  assent  was  nec- 
essanr, 

7.  A  acbtxA  commissioner  of  a  district  Is  no- 
tified to  attend  an  adjourned  meeting  of  the 
board  of  education,  set  to  pass  upon  a  proposed 
contract  for  the  purchase  of  certain  charts  for 
the  public  scfaools  of  their  district  at  tha  price 
of  11750.  He  refused  to  go  until  the  agent  sell- 
ing the  charts  handed  him  $2.50  in  money  to  pay 
him  for  his  time  and  reimburse  him  for  loa^  bus- 
tnined  by  closing  his  place  of  business.  Then  he 
attended  the  meeting  of  the  board  at  the  time 
and  place  fixed,  and  he  and  the  president  of  the 
board  voted  for  making  the  purchase  and  signed 
the  contract;  but  the  third  commissioner  voted 
RRniast  it,  and  refused  to  sign  the  contract. 
Held,  such  contract  thus  procured  and  made,  is 
against  public  policy,  and  void,  for  want  of  the 
sanction  of  a  comp^ent  majority  of  the  board  to 
make  It 

8.  Where  a  principal  sends  forth  Us  agent 
to  conddct  his  affairs  and  contract  for  his  hvm-- 
Gt.  and  the  agent  procures  a  contract  by  fraudu- 
lent or  corrupt  practlcea,  atthongh  the  principal 
may  not  have  been  privy  in  any  way  to  such  con- 
duct of  bis  agent  7st  the  principal  claiming  the 
benefit  of  the  contract  must  take  it,  tainted  as 
it  may  be  witb  snch  practlcea 

0.  A  court  of  equi^  has  Jurisdiction  of  a 
Bolt  by  and  on  beliali  of  the  resident  taxpayers 
of  a  school  district  to  set  aside  a  contract  made 
by  and  with  the  board  of  education,  when  the 
same  is  Ulegal.  aa  made  in  firand  of  the  riiMs  of 
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■uch  taxparerB,  and  bo  far  as  the  same  ereetes  a 
debt  to  be  paid  oat  of  the  scbool  money  of  any 
subsequent  year,  or  is  niade  for  the  purchase  of 
things  which  the  school  board  had  no  authority 
to  buy;  there  beta^ no  other  adequate  remedy. 
(SyUabna  by  the  Court) 

Appeal  from  circuit  court,  Putnam  county- 
Action  by  E.  S.  Honaker  and  others  for 
themselves  and  others  a^^alnst  the  board  ot 
education  of  Pocatallco  district  and  others 
for  Injunction.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.  Affirmed. 

J.  H,  Nash  and  J.  B.  Menager,  for  appel- 
lants.  Bowyer  &  Oreen,  for  appellees. 

HOI^,  P.  On  appeal  from  a  decree  of 
the  drcoit  court  of  Putnam  county,  pro- 
nouuced  on  the  2Sth  day  of  February,  ISM, 
perpetually  enjoining  the  Gaxton  Company 
from  fXtUectlng  and  the  school  board  from 
paying  a  debt  for  |750,  which  the  board  con- 
tracted '  lo  the  purchase  at  achool  charts. 
The  bill  of  injunction  is  based  on  tbree  dis- 
tinct grounds: 

1.  That  the  members  of  the  board  of  edu- 
cation, in  making  this  purchase  In  the  year 
1893,  incurred  the  debt  of  $750,  to  be  paid 
one-half  dut  of  the  school  money  of  the  sub- 
sequent year;  and  that  this  was  done  in  vio- 
lation of  section  40  of  chapter  45  of  the  Code. 
The  plain  and  commendable  purpose  of  this 
proTlsion  of  the  statute  la  to  naake  the  avail- 
able funds  of  each  year  pay  the  demands  of 
that  year,  and  to  protect  the  taxpayer  from 
indebtedness  beyond  what  each  year's  means 
will  pay.  Davis  t.  Board,  38  W.  Va.  S82, 
385,  18  a.  E.  68a  And  a  court  of  equity  has 
Jurlsdletioa  of  a  suit  by  and  on  behalf  of  the 
resident  taxpayers  of  a  school  district 
brought  to,  set  aside  and  bold  for  naught  a 
contract  made  the  board  of  education,  so 
far  as  the  same  creates  and  Incurs  a  debt  to 
lie  paid  out  of  the  school  money  of  subse- 
quent years,  there  being  no  other  plain,  ade- 
quate, and  complete  remedy.  Shinn  r.  Board, 
8»  W.  Va.  497,  20  S.  E.  604.  This  could  hard- 
ly have  been  the  ground  on  which  the  cli> 
cult  court  based  its  decree,  for  the  written 
contract  for  the  purdiaae  of  the  charts  as 
amended  and  finally  executed  was  entered 
into  on  the  16th  day  of  July.  1898.  One-half 
of  the  $750— the  purchase  money— was  to  be 
paid  on  ttie  1st  of  December,  1893,  and  the 
other  half  on  the  Ist  of  April,  1891,  and  pro- 
vision was  made  for  payment  out  of  the 
school  levy  of  the  current  fiscal  year,  that 
day  laid  by  the  board.  But  there  Is  no  ques- 
tion that  the  contract  as  first  made  did  cre- 
ate a,  debt  with  one-half  of  It  to  be  paid  out 
of  the  school  money  of  the  subsequent  year. 

Ground  No.  2  Is  ttiat  the  school  law  (chap- 
ter 45  of  the  Code)  does  not  cwfer  upon  the 
board  of  education  the  power  to  buy  such 
things;  that  they  do  not  come  within  the 
meaning  of  the  term  "aiH>Uances,"  as  used 
in  the  statute.  The  board  of  education  of  a 
school  district  Is  a  corporaticm  created  by 
statute  (section  7  of  chapter  46).  with  taae- 
T,248.K.na8— 85 


tiona  of  &  public  nature,  .expressly  given,  and 
no  other;  and  it  can  exercise  no  power  not 
expressly  conferred  or  fairly  arising  from 
necessary  implication;  and  in  no  other  mode 
than  that  prescribed  or  authorized  -by  tha 
statute.  Shlnn  v.  Board,  3»  W.  Va.  498, 
20  S.  B.  604.  It  Is  a  public  corporation, 
created  for  public  educational  purposes  (1 
Thomp.  Corp.  i  26),  laying  throughout  the 
United  States  annual  levies  of  more  than 
(160,000,000.  All  who  deal  with  the  board 
of  education  are  charged  with  notice  of  the 
scope  of  their  authority,  and  that  they  can 
bind  their  district  only  to  the  extent  and  by 
such  contra ctB  as  are  authorized  by  law. 
See  School  Tp.  r.  Barnes,  119  Ind.  213,  21 
N.  E.  747.  Aud  the  members  of  the  board, 
acting  individually  and  separately,  and  not 
as  a  board  convened  for  the  transaction  of 
business,  cannot  make  a  contract  that  will 
bind  them  as  a  corporation.  Pennsylvania 
L.  R.  Co.  V.  Board  of  Education,  20  W.  Va. 
360.  The  evidence  shows  that  this  contract 
of  sale  as  just  made  was  in  plain  violation 
of  this  Important  rule  of  law,  but  was  after^ 
wards  called  in,  and  the  present  one  was  put 
in  its  place.  Whether  the  law  confers  upon 
the  board  the  power  to  make  such  purchase 
depends  upon  the  scope  and  meaning  of  sec- 
tion S4  of  chapter  45,  read  in  connection  with 
other  sections  and  clauses  bearing  on  the 
same  subject  It  reads  as  follows:  "The 
board  of  education  of  every  district  shall 
provide  by  purchase,  condeumation,  leasing, 
building  or  otherwise,  stiitabie  school  bouses 
and  grounds  In  their  districts.  In  such  loca- 
tions as  will  best  accommodate  the  inhabit- 
ants thereof,  and  Improve  snch  grounds  and 
provide  such  furniture,  fixtures  and  appli- 
ances for  said  school  houses  as  the  comfort, 
health,  cleanliness  and  convenience  of  the 
scholars  may  require,  and  keep  such  grounds, 
school  houses,  fomlture,  fixtures  and  appli- 
ances in  good  order  and  repair."  Appliance 
Is  anything  brought  Into  use  as  a  means  to 
effect  some  end.  An  educational  appliance 
Is  something  necessary  or  us^ol  to  enaUe 
the  teacher  to  teach  the  school  children.  No 
educational  means  of  Imparting  instruction 
to  school  children  is  more  essential  than  the 
proper  school  books;  therefore,  according  to 
the  argument  In  this  case,  it  is  the  duty  of 
the  board  to  provide  them.  But  no  one,  I 
believe,  contends  for  the  conclusion  to  which 
this  reasoning  leads  us.  There  must  be 
some  additional  quailing  restriction.  The 
appliance  must  be  something  like  a  black- 
board, map,  or  dictionary.  In  that  one  or  two 
may  be  enough  for  the  use  of  the  whole 
school,  and  can  be  used  by  the  teacher  in 
giving  instructitm  to  the  pupils.  No  person 
belttg  required  to  furnish  such  common  but  . 
necessary  property  for  the  benefit  of  the 
whole  school,  they  can  only  be  supplied  by 
the  board  of  education.  See  School  Tp.  r. 
Barnes,  119  Ind.  213,  217,  21  N.  E.  747.  But 
there  are  still  other  necessary  restrictionH. 
It  must  not  be  a  aclMol  bocAc  In  dl^nis*. 
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ThiB  is  vitally  important,  for  the  opentDg 
for  the  sale  of  school  books  la  the  United 
States  is  so  lai^,  and  the  pressure  brought 
to  bear  to  make  sales,  whether  the  books  be 
needed  or  not,  so  great,  that  It  seems  to  be  al- 
moflt  irresistible,  and  quasi  school  books  are 
gradually  creeping  in  under  the  name  of 
appliances.  They  must  not  only  be  genuine 
appliances,  but  they  must  be  shown  to  be 
suitable  and  reasonably  necessary  for  the 
use  of  the  public  schools,  for  the  board  has 
no  authority  to  buy  any  appliance  which  is 
not  suitable  and  necessary;  for  example,  an 
appliance  or  apparatus  suitable  to  some 
branch  of  learning  not  required  to  be  taught 
There  Is  a  distinct  charge  lb  the  bill  that  the 
agent  of  the  CaUou  Company  succeeded  In 
palming  otC  these  charts  on  the  board  by  false 
and  fraudulent  representations,  and  at  a 
pi;ice  fraudulently  excessive,  viz.  $37.50  for 
each  chart  The  testimony  of  20  witnesses 
was  taken;  and  a  dozen  or  more  of  high 
character  and  Intelligence,  who  have  had  ex- 
perience In  such  matters,  and  occasion  and 
opportunity  to  observe  and  to  know,  testify 
with  great  unanimity  that  object  teaching  is 
of  prime  importance  in  teaching  the  young, 
—the  very  young,— and  that  without  some 
such  thing  as  these  charts  It  could  hardly  be 
done.  They  also  say  that  these  charts  are 
not  mere  school  books  in  disguise,  but  aids 
essential  to  the  teacher  In  teaching  and  to 
the  pupil  In  learning;  that  one  or  two  will 
answer  for  the  whole  school;  and  that  they 
relate  only  to  such  branches  ^as  the  law  re- 
quires to  be  taught  As  to  the  price,  two  say 
$5  would  be  enough;  one  says  they  ought 
to  cost  about  $15;  the  others,  who  know 
them  best  say  that  as  compared  with  other 
charts,  the  agreed  price  of  $37.50  is  not  ex- 
orbitant There  Is  a  lame  and  unsuccessful 
attempt  to  make  good  by  proof  the  cba^ 
of  mlsr^resentation,  nothing  more;  and  It 
needs  no  comment 

The  third  and  last  charge  In  the  bill  of  In- 
junction is  that  the  Caxton  Company,  by 
and  through  its  agents  and  salesman,  ottered 
to  the  board  of  education  and  to  the  Indi- 
vidual members  thereof  money  and  other 
things  of  value,  and  used  various  other  un- 
due, Illegal,  and  fraudulent  inducements, 
with  the  view  and  for  the  express  purpose 
of  securing  an  order  and  contract  for  the 
purchase  of  the  Caxton  School  Series  Ille- 
gally and  for  an  exorbitant  price,  to  the 
great  detriment  of  the  plalntUf  s  and  all  other 
taxpayers  of  the  school  district  Bribery  Is 
defined  "as  the  voluntary  giving  or  receiving 
of  anything  of  value  in  corrupt  payment  for 
an  official  act  done  or  to  be  done."  2  Bish. 
New  Cr.  Law,  S  S5.  See  Dlshon  r.  Smith,  10 
Iowa,  221;  State  v.  EUis,  33  N.  J.  Law,  103. 
The  payment  or  offer  of  a  valuable  consid- 
eration to  a  public  officer  to  influence  him 
tn  the  discharge  of  a  legal  duty  constitutes 
the  offense.  See  2  Am.  &  Bug.  Enc.  Law, 
632;  And.  Law  Diet  p.  136.  See.  on  the  sub- 
ject, eectloa  4  et  seg.  o£  chapter  147  of  the 


Code,  and  section  13  of  chapter  45;  Com.  v. 
Callaghan.  2  Va.  Gas.  400.  A  promise  to 
pay  for  loss  of  time  Is  bribery.  Simpson  r. 
Yeend,  L.  B.  4  Q.  B.  626;  Cooper  v.  Slade,  6 
U.  L.  Cas.  746;  People  v.  O'Nell..  48  Hun, 
36,  43.  Every  public  officer  being  a  guard- 
ian of  the  public  welfare,  no  transaction 
growing  out  of  bis  official  services  or  posi- 
tion can  be  allowed  to  inure  to  his  personal 
benefit;  and  from  such  transactions  the  law 
will  not  imply  a  contract  Davis  v.  U.  S, 
28  Ct  CL  329.  When  a  contract  grows  out 
of  and  is  connected  with  an  illegal  act  it 
will  not  be  enforced.  Jones  v.  Surprise,  61 
N.  H.  243,  9  AtL  384.  Courts  of  justice  will 
not  enforce  any  contract  which  Is  Injurious 
to  public  rights,  contravenes  public  policy,  or 
vic^tes  public  law  A  contract  with  the 
state,  procured  by  bribery  upon  the  officers 
having  power  to  make  it  Is  against  public 
policy  and  void.  State  v.  Cross,  38  Kan.  696, 
17  Pac  100.  An  order  by  two  of  the  trustees 
of  a  school  district,  one  of  whom  is  personal- 
ly interested  in  it  and  therefore  incompetent 
to  act  is  void  for  want  of  the  sanction  of  a 
competent  majority  of  the  board,  whether 
the  Interested  trustee  has  acted  fairly  or  not 
Shakespear  v.  Smith,  77  Gal.  638, 20  Pac.  294. 
The  evidence  shows  without  any  attempt  at 
contradiction  ttiat  one  of  the  ctmimlssioners 
of  the  board  of  education,  when  notified  of 
the  time  and  place  of  the  meeting  of  the 
board  for  the  purpose  of  passing  on  the  pro- 
posed contract  for  the  purchase  of  the  Cax- 
ton Series,  refused  to  go,  on  account  of  the 
loss  he  would  sustain  by  closing  his  place 
of  business.  Thereupon  the  agent  of  the 
Caxton  Company  paid  him  {2.50  in  money 
to  reimburse  him  for  his  loss,  telling  him  at 
the  time  he  did  not  do  this  to  try  to  bribe 
him,  or  with  the  intention  of  Influencing  his 
decision  in  any  way.  The  board  is  composed 
of  three  commissioners.  The  commissioner 
who  was  thus  induced  to  attend  and  the 
president  of  the  board  signed  the  contract; 
the  third  one  refused  to  sign  it  The  state 
pays  the  commissioner  $1.50  per  day.  Code, 
S  6,  c  45.  It  was  his  plain  duty  to  attend 
the  meeting  and  pass  upon  this  important 
contract  without  being  Influenced  in  the  dis- 
charge of  such  legal  duty  by  requiring  or  re- 
ceiving from  the  parly  who  proposed  the  con- 
tract any  pay  for  his  time  or  his  loss  In 
closing  his  place  of  business.  The  pe<H>le  of 
the  state  take  pride  in  their  public  ^hools, 
in  their  growing  usefulness  and  efficiency, 
and  to  that  end  give  of  their  means  without 
stint  and  without  complaint  until  now  it 
has  reached  the  sum  of  $1,664,527  a  year; 
and  th^  have  a  right  to  feel  indignant  when 
they -have  reason  to  suspect  the  pressure  of 
oormpt  practices  or  tampering  In  any  vray 
with  the  school  boards  who  control  the  school 
money  of  the  districts.  This  contract  was 
void  because  made  by  only  two  of  the  board, 
one  of  whom  had  rendered  himself  Incompe- 
tent to  act  by  accepting  pay  from  the  party 
contracted  with  for  attending  the  meeting 
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at  wlilcb  the  contract  was  niade.  Without 
his  Tote  in  favor  of  It,  It  would  not  have 
been  made;  hence,  bo  far  from  having  the 
sanction  of  two  of  the  board,  the  number  re- 
quired by  the  statute  to  constitute  a  quorum* 
it  bad  under  the  law  the  junction  of  but  one, 
and  therefore  bad  only  the  semblance  of  a 
contract  Besides,  it  is  a  plain  case  of 
money  demanded,  fflTen  (and  received)  with 
Intent  to  Influence  the  commissioner  in  the 
discharge  of  the  legal  duty  of  attending  the 
meeting  and  passing  on  the  question  of  the 
acceptance  of  the  proposed  contract.  I 
should  be  reluctant  to  l>elleve  that  bis  sign- 
Ing  the  contract  was  also  thus  induced.  The 
first  IB  enough  to  require  the  contract  to  be 
held  void,  and  that  much  Is  established  by 
the  concurrent  testimony  of  both  parties  to 
the  transactlcm.  But  it  la  proper  to  add  that 
there  is  nothing  in  this  record  tending  In  the 
■llghteet  degree  to  bring  home  to  the  prin- 
cipal in  this  contract  luiowledge  or  sanction 
of  this  conduct  on  the  part  of  their  agent; 
but,  notwithstanding  their  innocence,  when 
they  come  Into  court,  and  insist  upon  its  va- 
lidity and  enforcement,  they  are  met  with 
the  maxim  xtpoa  which  the  law  of  agency 
rests,  "What  one  does  through  another,  that 
be  does  himself."  bo  far  as  the  illegality  of  the 
contract  itself  la  involved.  The  doctrine  of 
ultra  Tires,  in  that  attitude  of  the  transaction, 
does  not  apply.  See  1  Am.  &  Eng.  Enc  I^w 
(2d  Ed.)  1180.  Although  the  principal  may 
have  bad  nothing  to  do  with  this  tampering 
of  their  agent  with  a  member  of  the  school 
board  in  order  to  Influence  him  In  the  dis- 
charge of  his  offldal  duty,  may  not  have  been 
privy  to  the  transacti<Hi  In  any  way.  yet  the 
company  sent  him  out  to  seU  and  contract  in 
tbelr  name  and  for  their  benefit;  therefore 
they  were  bound  to  see  that  it  was  so  made 
as  not  to  be  a  fraud  on  the  rights  of  the  tax- 
payers, and  as  they  claim  under  tt  they  must 
take  it  as  tainted  with  these  corrupt  prac- 
tices. In  our  view  of  the  facts  of  this  case 
and  of  the  law  applicable  thereto,  the  decree 
eomplained  of  Is  right,  and  must  be  affirmed. 
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farmees'  bank  of  fairmont  v. 
qottld: 

Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  8,  1806.) 

Wmnss  —  CcMiFBTSKOT  —  Trahiaotions  with 

ItaODBNT— BXCLDSIOR  OF  EviOSXOB 

—Rrvbbsjj- 

1.  In  a  sntt  brought  by  a  credftor  to  set  aside 
a  deed  for  fraud  as  to  his  debt,  the  grantee  ia 
not  incompetent  to  testify  in  aapport  of  hia  title 
and  the  good  faith  of  his  conveyance  for  the  rea- 
son that  it  Decessarily  involves  transactions  md 
eoiomaoicationa  had  with  a  deceased  grantor, 
whose  perBonal  representatives  or  heirs  are  made 
parties  defendant  to  the  suit 

Z  When  the  drcait  court  sustains  ezeeptions 
to  depositioDB,  and  erroneously  excludes  material 
and  Important  evidence  before  passing  on  the 
case,  and  then  finds  contrary  to  what  its  dedrion 
might  have  been,  had  sndi  evidence  not  been 


excluded,  this  court  will  reverse  the  case  for  such 
errooeouB  ruling  alone,  and  remand  it  for  fur- 
ther proceedings. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Marion  county.  . 

Action  by  the  Farmers*  Bank  of  Fairmont 
against  H.  F.  Smith  and  others.  From  the 
judgment  for  plaintltT,  Jolm  E.  Gould,  ap- 
peals. Reversed. 

John  J.  Davis,  W.  S.  Meredith,  and  P.  T. 
Martin,  for  appellant  A  B.  Elemlng  and 
John  W.  Mason,  for  app^ees. 

DENT,  J.  John  E.  Oould  .appeals  from  a 
decree  of  the  circuit  court  of  Marion  county 
rendered  on  the  13th  day  of  December.  1892, 
against  him.  In  favor  of  the  Farmers'  Bank 
of  Fairmont,  and  relies  on  the  following  as- 
signment of  errors,  to  wit:  "First  The  court 
erred  in  excluding  the  testimony  of  John  EL 
Oould.  defendant  Second.  The  court  should 
not  have  set  aside  the  deed  for  the  brick 
house  and  parcels  of  lot  No.  49  in  the  town 
of  Fairmont,  executed  by  Jacob  N.  Gould  to 
John  E.  Gould,  bearing  date  on  the  13th  day 
of  August,  1887,  and  should  not  have  made 
the  Judgment  of  thirty  thousand  dollars  a  lien 
or  charge  upon  said  land.  Third.  The  court 
should  not  have  decreed  the  sale  of  said  land 
without  having  first  ascertained  and  fixed  the 
amotmt  of  debts  of  said  decedent  Jacob  N. 
GotUd's  estate,  and  the  liens  on  said  land,  and 
their  priorities.  Fourth.  The  court  should  not 
have  decreed  the  sale  of  said  land  without 
first  having  referred  the  cause  to  a  commis- 
sioner In  chancery  to  ascertain  and  report 
what  personal  property.  If  any,  of  decedent's 
estate,  there  is  or  was  subject  to  the  payment 
of  the  Judgment,  and  then  having  exhausted 
any  such  personalty  In  discharge  of  decedent's 
debts.  Fifth.  Because  the  decree  Is  not  war- 
ranted by  the  evidence,  but  la  contrary  to  the 
law  and  the  evidence." 

The  third  and  fourth  assignments  are  an- 
swered by  the  case  of  Core  v.  Cunningham,  27 
W.  Va.  206.  followed  In  the  case  of  State  v. 
Bowen,  38  W.  Va.  91,  18  S.  B.  375.  The  first 
assignment  relates  to  the  exclusion  of  the  evi- 
dence of  John  E.  Gould,  the  alleged  fraudulent 
grantee,  for  the  reason  that  the  alleged  fraud- 
ulent grantor  was  dead.  The  object  of  the 
suit  was  to  set  aside,  as  fraudulent  and  void, 
a  deed  executed  by  Jacob  N.  Gonld  to  John 
E.  Gould  on  the  13th  day  of  August,  1887,  in 
so  far  as  plaintiff's  Judgment  for  the  sum  of 
¥30,000,  bearing  date  12tb  day  of  August, 
1891,  against  Jacob  N.  Oould,  was  concerned. 
On  the  Ist  day  of  January,  1892,  Jacob  N. 
Gould  died,  and  this  suit  was  instituted  the 
2d  day  of  March,  1882;  and  on  the  13tfa  day 
of  December,  1^4.  the  circuit  court  In  en- 
tering final  decree,  among  other  things,  held 
"that  said  John  E.  Oould  Is  not  a  competent 
witness  to  testify  in  this  cause,  in  bis  own  be- 
half. In  regard  to  any  transaction  or  com- 
munication between  himself  and  said  Jacob 
N.  Gould,  deceased,  in  rdatlon  to  the  deeds 
and  property  and  tmuactions  In  controrenv 
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In  thlfl  suit,  the  said  Jacob  N.  Gould  being 
dead,  and  bis  deposition  not  being  taken  In 
relation  thereto;  and  the  court  sustained  said 
exceptions  to  said  John  E.  Gould's  depositlcm, 
te  this  extent"  Code,  c.  130,  I  23,  provides 
that  "no  person  offered  as  a  witness  In  an; 
civil  action,  suit  or  proceeding  shall  be  ex- 
cluded by  reason  of  his  Interest  In  the  erent 
of  the  action,  suit  or  proceeding  or  because 
he  Is  party  thereto/*  It  also  provides  that 
"no  party  to  any  action,  suit  or  proceeding, 
nor  any  person  involved  In  the  event  thereof, 
nor  any  person  from,  through  or  under  whom 
any  such  party,  or  Interested  person  derives 
any  title  by  assignment  or  otherwise,  shall  be 
examined  as  a  witness  In  regard  to  any  pei^ 
sona]  transaction  or  communication  between 
Buch  witness  and  a  person  at  the  time  of  such 
examination,  deceased,  Insane  or  lunatic, 
against  the  executor,  administrator,  heir  at 
law,  next  of  kin,  assignee,  legatee,  devisee  or 
snrvlTor  of  such  deceased  person  or  the  as- 
signee or  committee  of  such  Insane  poson  or 
lunatic.  But  this  prohibition  shall  not  ex- 
tend to  any  transaction  or  communication  as 
to  which  any  such  executor,  administrator, 
heir  at  law,  next  of  kin,  assignee,  legatee, 
devisee,  survivor,  etc.,  shall  be  examined." 
The  question  here  involved  is  whether  the 
evidence  of  John  E.  Oontd  was  pro[>erly  ex- 
cluded, under  the  latter  section.  Was  he  tes- 
tifying against  the  executor,  administrator, 
heir  at  law,  next  of  kin,  assignee,  legatee, 
devisee,  or  survlvw  of  Jacob  N.  Gould?  If 
not,  he  was  competent  Counsel,  In  argu- 
ment, virtually  admit  that  creditors  are  not 
Included  In  the  wording  of  the  statnt^  but 
claim  that  John  E.  Gould  was  testifying  ad- 
versely to  the  tnteresta  of  the  estate  of  Jacob 
N:  Gould,  and  therefore  Incompetent  That 
is  to  say.  If  the  latter  had  been  living  he 
would  have  testified  against  the  bona  fides 
of  the  transaction,  and  because  he  is  pre- 
vented from  so  doing,  by  death,  his  grantee 
should  not  be  allowed  to  testify  in  favor  of 
the  same.  This  is  contrary  to  the  presump- 
tion that  every  person  will  testify  In  favor  of 
the  good  faith  of  his  own  conduct,  unless  the 
contrary  Is  shown.  Plaintiff  and  John  B. 
Gould  are  claiming  adversely  to  each  other. 
One  of  them  must  be  claiming  adversely  to 
Jacob  N.  Gould.  It  cannot  be  John  E.  Gould, 
for  the  reason  that  he  Is  claiming  under  his 
deed,  and  in  privity  with  him;  and  It  Is  to 
the  Interest  of  both  to  repel  the  charge  of 
fraud,  and  sustain  the  bona  fides  of  their 
transactions.  Heir  interests  were  mutoal, 
not  adverse.  If  Jacob  N.  Gould  were  living, 
presumptively  at  least,  he  would  not  have  tes- 
tified In  opposition  to  the  statements  of  John 
B.  Gonld,  but  to  have  sustained  them.  Hence, 
according  to  the  plaintiff's  theory,  having  post- 
poned the  bringing  of  suit  until  rid  of  one  hos- 
tile witness,  it  thereby  closes  the  mouth  of 
the  other.  By  Its  lacdies  It  has  gained.  In- 
stead of  lost,  not  once,  but  double.  This  Is 
not  equitable,  nor  in  accord  with  the  former 
dedstons  at  this  court   Gilmer  v.  Bak^,  24 


W.  'Va.  83;  Hobb?  v.  McLean.  117  U.  a  569, 
6  Sup.  Ct  870;  Zane  v.  Fink,  18  W.  Va.  893; 
Anderson  v.  Cranmer,  11  W.  Va.  575.  We 
must  therefore  conclude  that  the  court  erred 
In  sustaining  the  exceptions  to  the  evidence 
of  John  E.  Gould,  as  he  was  and  Is  a  compe- 
tent witness  to  sustain  his  own  title,  and  the 
good  faith  of  the  transactions  between  him- 
self and  his  deceased  broths,  as  be  Is  In  no 
sense  testifying  against  the  interests  of  one 
deceased.  The  Farmers'  Bank  of  Fairmont 
is  still  alive,  so  far  as  this  suit  is  concerned. 

The  question  then  la,  what  shall  be  done 
with  this  case?  This  evidence  Is  material 
It  was  proper  for  the  consideration  of  the 
court  and  was  excluded.  Had  the  error  not 
been  committed,  the  decree  might  have  been 
otherwise  than  It  la.  Before  passing  on  the 
case,  the  court  took  good  care  to  sustain  the 
exceptions,  thereby  showing  that  the  evi- 
dence, if  in.  was  entitled  to  wdght  In  the 
consideration  of  the  court,  sufllclent  to  have 
changed  the  result  Had  the  court  simply 
disregarded  the  evidence,  this  court  would 
have  held  that  It  considered  the  evidence 
sufficient,  with  or  without  that  excluded, 
and  wonld  end  the  case  on  its  merits.  But 
as  was  said  In  the  case  of  Armstrong  v. 
Town  of  Grafton.  23  W.  Va.  56:  "This  is  a 
court  of  appellate,  not  original.  Jurisdiction. 
Our  duty  is  to  tevlew  the  decisions  of  the  cir- 
cuit court  It  is  not  proper  for  us  to  render 
a  decision  on  a  case  which  has  never  been 
considered  or  decided  by  the  circuit  court** 
If  we  were  able  to  say  that,  notwithstanding 
the  admission  of  the  evidence,  the  circuit 
court  would  have  entered  the  same  decree,  we 
might  dispose  of  the  case  at  once;  bat,  pre- 
sumably,' it  wonld  not  have  done  so,  other- 
wise It  would  have  allowed  the  evidence  to 
remain  in.  Before  our  Jurisdiction  attaches, 
the  circuit  court  must  have  the  opportunity  to 
enter  such  decree  as  the  law  and  the  evidence 
justify,  and  therefore  the  decree  will  have  to 
be  reveraed,  the  exceptions  to  the  depositions 
of  John  E.  Gould  overruled,  and  the  case  be 
remanded  to  the  circuit  court  to  be  farther 
heard  ai^  proceeded  in  according  to  the  rules 
of  eqult7< 

BRANNON,  J.,  absent 


«2  W.  Ta.  lfie> 

FIRST  NAT.  BANK  OF  PARSBRSBURO 
V.  HARKNB3S  et  al. 

<8apr«ne  Court  of  Appeals  of  West  Vlzgiiila. 
April  S,  1896.) 
PuDOi — What  ConsTiTUTsa — Ervsor  — Rbcobd^ 

1.  A  pledge  is  a  bailment  of  goods  by  a  debt- 
or to  hia  crpditor.  to  be  kept  by  him  tmtU  Us 
debt  is  discharged. 

2.  Where  a  party  residing  In  Fhlladdphia 
jtives  the  followmk  order  to  his  agent  in  the  city 
of  Parkersbnrg:  '^Mr.  C.  S.  Fewamith.  Parke»> 
burg,  W.  Va.:  Will  please  bold  to  the  <nder  of 
Peter  0.  Hollir  and  J.  L.  Richards,  trustees  of 
the  estate  of  Samnel  Slmes,  deceased,  my  atock 
of  lubricating  oil  stored  In  my  oil  tank  in  Park- 
ersbarg.  W.  Va^  as  coUaterml  secority  for  the 
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return  of  $T,500,  borrowed  and  recdved  of  them, 
and  oblige,  truly,  Wm.  W.  Herkness:"  which 
DAper  was  iodorBed:  "Accepted.  ParkerBbatK, 
wTVa.,  May  23rd,  1888.  ISi^ed]  Crowell  S. 
Fewsmith,"— said  Fewsmith  beiog  at  the  time 
the  aeeat  of  said  HarkDeaa  io  poBseagion  of  said 
oil* — toe  acCKitaiice  of  aoch  order  txanaferred  the 
posaesslon  of  the  oU  to  said  troBteea  of  Samud 
Bimes,  deceaaed.  and  the  oil  was  tlmeby  pledged 
for  the  payment  of  said  borrowed  mone^. 

3.  An  attachment  snbseqaently  lened  npon 
said  property  as  the  property  of  eatd  WLUfam 
W.  Harknees  would  be  subject  to  the  lien  creat- 
ed by  said  pledge. 

4.  Although  said  pledge  waa  erldenced  hr 
writing,  it  need  not  be  recorded  to  make  It  ef- 
fectire  as  a  lien  on  said  oU. 

(SyUahuK  by  the  Court) 

Shror  to  circuit  court,  Wood  county. 

Debt  by  the  First  National  Bank  of  Park- 
ersbni^  against  W.  W.  Harknees,  aided  by 
attachment.  John  W.  Dudley,  sheriCt,  and 
as  sacb  administrator  d.  b.  n.  c.  t  a.  of  Sam- 
uel Slmes,  deceased,  filed  a  petition  against 
the  bank,  claiming  property  levied  npon  un- 
der the  attachment.  There  was  a  Judgment 
for  plaintiff  dismissing  the  petition,  and  pe- 
titioner brings  error.  Bereraed  as  to  peti- 
tioner. 

J.  W.  YandeiTort,  tar  plaJntift  in  ertw. 
Hntctatiuoa,  Hntcblnson  &  Oamden,  for  de- 
fttidUKt  Id  oior. 

BNOIiISH.  J.  On  the  29th  day  of  Maceh, 
1804.  the  First  National  Bank  of  Farkeis- 
hnrg  bnmght  an  action  of  debt  In  the  drcnlt 
court  of  Wood  comt^  ai^nst  one  WilUam 
W.  HaiknesB,  and  at  the  same  lime  obtained 
an  order  <^  attachment  directed  to  the  ebei- 
ifl  of  Wood  connty,  who  levied  the  same  on 
a  certain  lot  of  land  situated  In  the  city  of 
Parkersbnrg,  and  described  In  the  return  on 
said  order  of  attadbment;  npon  the  fol- 
lowing  personal  property  located  on  said  lot, 
to  wit,  one  Iron  oil  tank  of  the  capacity  of 
about  3.000  barrels,  and  on  about  1,800  bar- 
rels of  erode  oil  In  satd  tank,  near  the  outer 
d^wt  of  the  Baltimore  ft  Ohio  Ballroad, 
ParkeTBbnrg.  W.  Va.,  <m  the  30th  day  of 
March,  1804,  at  half  past  8  o'clock  a.  m. 
On  the  same'  day  another  order  of  attach- 
ment was  Issued  In  said  suit,  directed  to  the 
sheriff  of  Bltchle  connty,  which  was  levied 
on  the  30th  of  Hardi,  1^4,  npon  two  tracts 
of  land  situated  In  Bltchle  county,  helcuglng 
to  said  WlUIam  W.  Harkness,  described  In 
the  return  of  said  sheriff.  On  the  13th  day 
of  July,  1885,  John  W.  Dudley,  sheriff  of 
Wood  county,  and  as  such  administrate 
with  the  will  annexed  ot  Samuel  Slmes*  de- 
ceased, filed  a  petitiuk  against  the  said  First 
National  Bank  setting  vp  title  to  or  htterest 
In  the  oil  levied  on  under  said  attachmrat, 
and  advertised  to  be  sold  1^  H.  P.  Oamden 
and  John  F.  Hnttdilnson,  special  commis- 
sioners, under  attadiment  and  order  of  sale 
against  William  W.  Haikness,  to  which  peti- 
tkn  the  First  National  Bank  appeared  by 
attorneys,  and  the  petitioner  filed  bond  in 
the  penalty  of  (200,  conditioned  as  required 
toy  aectton  28  of  chapter  106  ctf  the  Oode  of 


1868,  and  the  counsel  agreed  to  the  facts 
npon  the  matters  arising  on  said  petition 
and  claim,  and  by  agreement  a  jury  was 
waived,  and  the  whole  matter  of  law  and 
facts  submitted  to  the  court  The  facts 
agreed  were  as  follows: 

"Upon  petition  of  John  W.  Dudley,  sheriff 
of  Wood  connty,  and  as  such  administrator 
de  bonis  non  with  the  will  annexed  of  Sam- 
uel Slmes,  deceased,  against  the  First  N&* 
tional  Bank  of  Pukersburg:  Be  it  remem- 
bered that  upm  the  trial  of  the  matters  aris- 
ing on  the  forcing  petition  the  fiacts  In 
said  cause  were  agreed  npon  between  said 
petitioner  and  the  First  National  Bank  of 
Parkersburg,  which  agreement  of  facts  was 
in  writing,  and  Is  In  the  words  and  figures 
fc^owlng:  The  petitioner  and  the  iet&iA- 
ant,  the  First  Natl(Hial  Bank  of  Parkers- 
burg, by  their  oonnsd  of  record  In  the  above- 
entitied  cause,  hereby  vntlve  a  jury  to  try 
the  matters  In  controversy  ftresented  1^  said 
petition,  and  agree  that  the  whole  mattor  of 
law  and  fact  shall  be  submitted  to  a  deters 
mlnatlon  by  the  oourt  in  lieu  of  a  jury,  and 
said  parties  agree  to  the  facts,  aa  ftdhnrs: 
That  some  years  ago,  prior  to  1886,  WUllam 
W.  Hai^ess,  a  citizen  of  Pennsylvania,  and 
resident  of  Philadelphia,  became  the  owner 
of  abont  1,800  barrels  of  omde  petroleum  oU, 
whldh  he  caused  to  be  stored  in  an  Iron  tank 
situate  on  a  lot  on  Depot  street  In  the  dly 
^rkersbmv,  coim^  of  Wood,  and  state 
of  West  Tlrgioia,  which  on  and  tank  and 
land  belong  to  the  said  Harkness  then  and 
ever  slnc&  Harimess  gave  the  order  herehi- 
after  motioned.  The  said  tank  and  the  oil 
therein  have  ever  since  remaned. upon  asM 
lot,  and  the  said  Harkness  has  ever  since 
redded  tn  the  dty  of  PbUaddphla,  and  has 
evw  since  continued  to  own  said  lot  Some 
time  after  the  said  Harkness  became  the 
owner  of  said  oll,'and  after  he  had  caused  it 
to  be  stored  tn  said  tank,  tiie  said  Harkness 
kept  and  employed  a  watehman  to  guard 
said  oil  and  tank,  and  said  watchman  Uved 
In  a  house  on  the  premises  where  the  oil 
tank  stands  In  'which  said  oQ  was  stored. 
That  about  the  yesr  of  1886  O.  S.  Fewsmlth 
came  to  Parkersburg  to  reside,  and  was  em- 
ployed tiie  said  Harkness  as  agent  to 
have  a  general  oversight  in  and  over  the 
property  of  said  Harkness  and  said  oil  and 
said  tank  for  tiie  ptupose  of  preserving  and 
proteetli^  the  ssme,  whidi  the  said  Few- 
smith  did,  as  the  agent  of  said  Harkness,^ 
from  about  the  year  of  1885  op  to  the  23d 
day  of  May,  1888,  -wbsn  he  accepted  the  or^ 
der  berelnaftw  mentitmed,  and  thereafter 
said  oil  was  held  as  shown  by  the  facts  here- 
in admitted;  and  on  and  after  the  date  of 
the  acceptance  of  said  order  dated  May  22, 
1888,  the  trustees  of  the  estate  of  Samuel 
Slmes,  deceased,  relied  iq>on  said  0.  S.  Few- 
smith,  holding  said  oil  and  tank,  as  their 
agoit  .luder  said  accepted  order,  and  have 
nevw  been  notified  at  any  time  tfnce  then  by 
said  Fewsmitli,  Harimess,  or  any  one  else 
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that  said  poBsesBlou  was  beld  by  any  one  but 
for  said  trnstees  and  said  estate  of  said 
Slmes,  deceased;  bat  of  this  order,  and  their 
reliance  as  aforesaid  on  It  and  Fewsmlth, 
they  gave  no  noUce  to  said  bank  or  other* 
wise;  'and  It  Is  not  agreed  by  said  bank  that 
said  Fewsmltta  was  at  any  time  the  agent  of 
said  trustees  and  estate  of  Slmes,  but  the 
court  win  determine  wheth^  said  Few- 
smith  was  the  agent  of  said  trustees  and 
said  estate,  or  of  said  Harkness,  from  the 
facts  and  circumstances  herein  stated.  Since 
the  lien  of  said  atta<diment,  the  possesion 
of  the  same  said  oil,  etc.,  has  been  in  John 
W.  Dudley,  sherlif  of  Wood  county,  under 
and  virtue  of  the  levy  of  said  attach- 
ment In  favor  of  the  defendant  against  the 
proper^  of  W.  W.  Harkness.  From  and 
after  said  date  of  said  order  the  said  Few- 
smith  had  general  watch  and  supervision 
over  said  oil.  His  expenses  and  the  ex- 
penses of  the  watchman  residing  upon  the 
premises  where  said  tank  stands,  and  who 
bad  Immediate  control  and  charge  of  said 
oil  for  Harkness,  for  the  purpose  of  guard- 
ing the  same  against  accident  or  Injury,  had 
and  have  been  paid  by  William  W.  Hark- 
ness. That  during  the  time  said  Fewsmlth 
had  charge  of  said  tank  of  oil  he  resided  In 
the  city  of  Parkersburg,  in  another  part 
th^eof,  and  away  from  tbe  lot  of  land  and 
premises  where  said  oil  tank  stands,  and  ex- 
ercised DO  other  acts  of  control  or  possMsion 
of  said  oil  except  to  look  after  It  as  stat- 
ed. That  said  Fewsmlth  caused  said  oU  to 
be  Insured  in  the  name  of  said  Haitoess, 
and  kept  It  insured,  paying  the  premiums 
thereon  In  the  name  of  said  Harkness  during 
the  time  of  said  Insurance,  up  to  within  the 
last  year  or  two;  and  tbe  taxes  on  said  oil 
were  paid  by  said  Harkness  through  said 
Fewsmlth,  and  In  the  name  of  said  Hark- 
ness. It  Is  further  agreed  that  on  the  22d 
day  of  May,  1888.  the  said  Harkness,  then 
being  In  Philadelphia,  gave  the  ordw  ad- 
dressed to  the  said  Fewsmlth,  a  copy  of 
which  la  filed  as  an  exhibit  with  the  petition 
In  this  cas^  which  order  tbe  said  Fewsmlth 
accepted,  as  shown  on  the  face  of  the  said 
order;  that  after  tbe  date  of  said  order  and 
the  date  of  the  acceptance  thereof  said  tms- 
teea  and  estate  of  Samuel  Slmes,  deceased, 
relied  cm  said  Fewsmlth  as  the  agent  of 
the  trustees  of  the  estate  of  Samud  Slmes, 
and  that  they. have  so  continned  to  rely  oa 
O.  S.  Fewsmlth  as  their  agent  up  to  Uie  date 
for  the  purposes  set  forth  In  said  order 
aforesaid,  dated  Bfoy  22,  1888;  Imt  of  these 
claims  and  said  order  said  bank  had  no  no- 
tice, and  If  said  Fewsmlth,  In  managing  and 
contndUng  said  oil,  has  acted  otherwise  than 
as  agent  of  the  trustees  of  the  estete  of 
Samuel  Slmes,  except  to  jmy  tbe  taxes  there- 
on and  insure  the  same,  such  dealings  had 
been  wttbont  any  notice  thereof  to  the  trns* 
tees  of  the  estete  of  Samuel  Simes,  deceas- 
ed, and  said  bank  had  no  notice  of  the  re- 
liance of  said  trustees  on  the  claim  that 


Fewsmlth  was  their  agent;  that  the  said 
oil  has  remained  in  the  same  tank.  In  the 
same  place,  on  the  same  lot  of  said  Hark- 
ness, precisely  as  It  was  at  the  date  of  said 
order  of  May  22,  1888,  under  which  the  pe- 
titioner claims  in  this  suit,  and  since  that 
date  no  change  has  been  made  whatever  in 
the  place  of  storage  of  said  oil,  but  that  the 
said  oil  and  said  tank  have  there  remained 
and  continued  down  to  and  including  tbe 
time  of  issue  of  said  attachmeuL  It  is  fur- 
ther agreed  that  no  notice  was  given  of  the 
execution  of  said  order  or  the  acceptence  of 
the  same  to  the  public,  or  to  said  First  Na- 
tional Bank,  but  that  the  said  Harkness  ob- 
tained credit,  by  virtue  of  the  claim  of  own- 
ership by  him  of  said  oil  and  tank  and  lot 
on  which  it  stends,  from  said  First  Kational 
Bank;  and  the  s^d  Fewsmlth  and  the  said 
Harkness  have  claimed  and  'represented  to 
the  said  bank  at  varions  times  that  the  said 
Harkness  owned  said  oil,  and  the  loan  made 
at  the  First  National  Bank  to  the  said  Hark- 
ness, upon  which  tbe  said  suit  and  attach- 
ments in  its  favor  against  him  was  Insti- 
tuted and  sued  out,  was  made  to  bim,  tbe 
said  Harkness,  upon  the  representations 
made  by  his  agent,  Crowell  S.  Fewsmlth. 
that  the  said  Harkness  was  the  owner  of 
said  oil  and  of  other  property  in  tbe  stete 
of  West  Virginia,  and  In  the  city  of  Phlladd- 
phla,  but  it  does  not  appear  that  any  of  these 
fticts  were  disclosed  to  the  estate  of  Samuel 
Slmes,  deceased,  or  to  Ite  trustees  or  per- 
sonal representative.  It  Is  further  agreed 
that  on  the  29th  day  of  March,  18M.  the 
First  National  Bank  of  PartEcrsburg  Insti- 
tuted an  action  at  law  In  the  drenlt  coort  of 
Wood  county.  West  Virginia,  against  said 
Baitoiess  to  recover  the  sum  of  $6,000  due 
upon  the  note  of  said  Harkness,  the  nid 
bank  executing  an  attachment  bond  aa  re- 
quired by  law,  whereiQKm  the  sheriff  of 
said  county,  John  W.  Dudley,  by  bis  depu- 
ties, levied  upon  and  attecbed  said  oil  and 
said  tank,  and  took  possession  thereof  under 
said  attaehmoit,  as  required  by  order  of  at- 
tachment In  said  suit,  and  dnce  that  time 
the  said  sheriff  has  had  possession  of  said 
oil  and  tank  by  'Virtue  of  said  order  of  at- 
taehmoit, and  not  otherwise;  that  after- 
wards, in  said  suit  of  the  said  bank  against 
said  Haikneaa,  a  personal  judgment  was 
rendered  upon  process  personally  served  up- 
on said  Haikness,  and  an  order  oC  sale 
entered  therein,  directing  the  sale  of  said 
oil  and  tank  and  real  e&tete  atteched  to  pay 
said  debt  of  96.000,  with  Interest  and  costs; 
and  otbu  banks  also  sued  out  atteehmente 
and  levied  upon  tbe  propoty  ot  said  Hark- 
ness; but  of  the  pendency  of  said  action 
and  of  the  proceedings  therein,  Inclndlng  the 
Issuing  out  of  said  attachment  and  of  the 
levT  of  the  same  «i  said  tank  and  oD.  tiw 
OBtete  frf.Samnd  Slmes,  nor  Ito  tmateea  nor 
Ite  personal  repreSHttettves,  bad  any  notice 
until  long  after  the  same  had  taken  place; 
and  not  nntU  recently.   It  la  agreed  that  the 
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.papers,  affldaTlts,  bonde,  orden  of  attach- 
ment, and  returns  In  said  suit  of  the  First 
National  Bank  of  I^keiBbnrg  against  said 
Harkne«8  shall  be  made  and  considered  as 
parts  of  this  agreement  of  facts.  It  is  fni^ 
ther  agreed  as  a  fact  that  after  the  said  at- 
tachment was  lerled  In  favor  of  the  First 
National  Bank  of  Parkersborg,  to  wit,  on 
the  aOtb  da7  of  April,  1894.  the  said  Hark- 
ness,  who  had  accepted  service  of  the  sum- 
mons  In  the  action  of  the  First  National 
Bank  of  Parkersburg  against  him,  made  the 
memoiandum  in  writing,  marked  'Ex.  8,' 
with  the  petition  In  this  case,  In  which  he 
atAnowledges  the  debt  of  $7,500,  due  under 
the  note  of  May  28,  18S8.  and  that  said  Ex- 
hibits Nos.  It  2,  and  8,  with  the  petition  In 
this  ease.  It  Is  adifaltted,  were  ocecnted  un- 
der the  drcomstances  and  for  the  purpose 
and  at  the  times  more  fully  stated  therein. 
And  it  la  further  agreed  that  the  aaid  order 
of  May  22,  1888,— Exhibit  No.  2,~flled  with 
said  petition,  has  sever  been  recorded  In  the 
office  of  the  county  clerk  of  Wood  county, 
West  Tlrglnla,  at  any  tlm&  And  It  Is  further 
asteed  that  John  F.  Hutchinson  and  H.  P.  Cam- 
den, special  commlsslonem,  have  advertised 
said  tank  and  oU  for  sale  under  and  by  virtue 
of  an  aKCer  made  in  the  action  In  farw  of  the 
defendant  the  First  Natkmal  Ban^  of  Park- 
enborg,  In  which  said  attachm^  was  Issued 
nnd  levied,  and  that  said  sale  has  been 
adjonned  and  cmitintied  untU  July  18, 1895, 
by  H.  P.  Camden  and  John  F.  Hutchinson, 
spedal  OHnmlsBlonera,  and  that  said  special 
commissioners  have  adTHtlsed  for  sale  J^Iy 
28,  1896,  certain  real  estate  in  Wood  county, 
and  on  August  2, 1895,  certain  real  estate  In 
Ritchie  county,  fw  the  purpose  of  realizing 
proceeds  with  which  to  pay  said  Judgment 
of  the  First  National  Bank  and  other  Judg- 
ments amounting  to  about  912.000,  against 
said  Harkness.  It  is  agreed  to  submit  the 
whole  matter  of  law  and  Act  to  the  court 
for  such  Judgment  aa  be  may  render,  reserv- 
ing to  either  party  the  rl^t  to  review  such 
Judgment  writ  at  error  or  otherwise. 
Witness  our  hands  this  13th  day  of  July, 
1886.-  First  National  Bank,  by  Hutchinson, 
Hntehlnson  ft  Camden.  John  W.  Dudley, 
Adm*r  de  bonis  non  with  the  will  annexed 
of  Samuel  Slmes,  deceased,  1^  Yandervort 
&  Moats,  hifl  Att'ys.  And  the  matters  of 
law  and  fact,  a  Jury  having  been  waived, 
were  submitted  to  the  court;  and  ttie  court, 
after  maturely  consid^ng  the  petition  and 
the  claim  of  the  said  petllioner,  dismissed 
the  said  petition,  and  ordered  that  the  First 
National  Bank  recover  ita  costs  against  said 
pedtlMier,  et&;  and  fbereiq>on  said  petition- 
ct  moved  the  court  to  set  aside  said  Judg- 
ment, and  grant  him  a  new  trial,  because 
said  Judgment  was  contrary  to  the  law  and 
Ihe  evidence  and  the  facta  agreed  aa  afore- 
said, which  motion,  being  considered  by  the 
court,  was  orermled;  to  which  opinion  and 
Judgmrat  of  the  court  in  overruling  said  mo- 
don  said  petitioner  excepts,  and  prays  that 


this  bis  bin  of  exception  No.  1  may  be  signed 
and  made  part  of  the  record  In  said  cause, 
which  is  accordingly  done.   A.  I.  Boreman. 

[Seal.]" 

From  this  Judgment  John  W.  Dudley,  ad- 
ministrator with  the  will  annexed  of  Sam- 
uel Simea,  deceased,  obtained  this  writ  of  er- 
ror, and  relies  upon  the  following  assign- 
ments of  error:  First,  that  the  court  erred 
In  Its  Judgment  dismissing  said  petition; 
second,  In  refusing  to  set  aside  said  Judg- 
ment and  grant  a  new  trial  to  plaintiff  tn 
error. 

The  controversy  in  this  case  is  In  regard 
to  the  oil  in  an  Inm  oil  tank  described  as 
being  of  the  capacity  of  about  8,000  barrels,' 
amounting  to  about  1,800  barrels  of  erode 
oil  in  said  tank,  described  in  the  levy  in- 
dorsed on  said  order  of  attachment.  The 
defendant  in  error  claims  said  property 
virtue  of  the  levy  of  said  a.ttachniatt  there- 
on, while  the  plaintiff  In  error,  as  adminis- 
trator de  bonis  non  with  the  win  annexed 
of  Bamoel  Slmes,  claims  It  as  having  been 
I^edged  by  WliHam  W.  Haikness  to  Peter  O. 
HoUis  and  Joseph  L.  Blehards.  trustees  of 
the  estate  of  Samuel  Slmes,  deceased,  to  se- 
cure tlie  payment  of  97.500.  It  apprars  from 
the  agreement  at  facts  which  Is  made  part 
of  the  record  that  prior  to  the  year  1886 
the  def«idant,  William  W.  Harkness,  be- 
came the  owner  of  about  1,800  barrels  of 
crude  petndeum  oH,  which  he  caused  to  be 
stored  In  an  Iron  tank  situate  on  a  lot  oA 
Depot  street  In  the  dty  at  Pariursbnrg. 
Wood  county,  W.  Va^  which  lot  and  oil 
tank  thai  belonged  to  said  Baxkness,  and 
have  ever  since  belonged  to  him.  After  said 
Harkness  had  caused  said  oil  to  be  stored 
In  said  tank,  he  employed  a  watdbman  to 
guard  said  oil  tank,  who  lived  in  a  house 
on  the  lot  where  the  oU  tank  stands  in 
which  the  oil  was  stored.  About  the  year 
1886  one  0.  S.  Fewsmith  came  to  Parkers- 
burg  to  reside,  and  was  employed  saM 
Harlmess  as  agent  to  have  a  general  over- 
sight over  the  prc^erty  of  said  Harkness, 
and  said  tank  and  .the  <ai  stored  therein; 
for  the  purpose  of  preserving  and  protecting 
the  same,  which  said  Fewsmith  did  as  the 
agent  of  said  Hariuiess  from  the  year  1889 
until  the  23d  day  ot  May.  1888,  when  he  ac^ 
eepted  an  order  from  said  William  W,  Hark- 
ness, which  reads  as  foUows:  "Phlladel- 
pbla,  Pa..  May  22,  1889.  Mr.  0.  S.  Few- 
smith,  Paikersburg,  W.  Va.:  WIU  idease 
hold  to  the  order  of  Peter  0.  HoUte  and  J; 
li.  Richards,  tmsteoi  of  the  estate  of  Sam- 
uel Slmes,  deceased,  my  stock  of  lubrlcaUnjg 
oil  stored  in  my  oil  tai^c  In  Parkersburg, 
W.  Va.,  as  collateral  securlly  for  the  return 
ot  97.500,  borrowed,  and  received  of  them, 
and  obitge,  truly  [Signed]  Wm.  W.  HaA- 
nesB,"— which  order  was  accepted  said 
O.  S.  Fewsmith  in  the  following  words: 
"Accepted.  Parkersburg,  W.  V^,  Mi^  28rd, 
1S88.  [Signed]  Crowell  8.  Fewsmith." 
What  was  the  legal  effect  of  this  order  and 
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Acceptance?  We  can  regard  It  In  no  other 
light  than  that  of  a  pledge  of  the  oU  In  this 
tank,  as  collateral  security  for  the  payment 
of.  the  sum  of  $7,500,  mentioned  In  said  or- 
der, to  said  trostees  of  the  estate  of  Samuel 
Stmes,  deceased.  Joaes,  in  his  valuable 
work  on  Fledges  (section  1),  says:  "A. 
pledge  may  be  defined  to  be  a  depdsft  of 
personal  property  as  security,  with  an  Im- 
plied power  of  sale  npon  default.  "Lord 
Holt,  who  was  the  first  to  make  a  system- 
atic statement  of  the  general  law  of  bail- 
ment, defined  a  pawn  to  be  that  sort  of 
bailment  Srhen  goods  or  chattels  are  deliv- 
ered to  another  to  be  a  security  to  him  for 
money  borrowed  of  blm  by  the  bailor.'  Sir 
William  Jones  defined  It  to  be  'A  bailment 
of  goods  by  a  debtor  to  his  creditor,  to  be 
kept  by  blm  till  his  debt  is  discharged.' 
The  definition  given  It  by  Judge  Story  la  *a 
bailment  of  personal  property  as  a  security 
for  some  debt  or  engagement' "  In  order 
that  a  pledge  of  personal  property  may  b^ 
effectual.  It  Is  necessary  that  the  possession 
of  the  property  be  given  to  the  pledgee.  So 
In  the  case  of  Williams  v.  Gillespie,  30  W. 
Va.  5S6,  5  S.  E.  210,  fourth  point  of  syllabus, 
this  court  held  that  an  agreement  to'  pledge 
personal  property  for  the  security  of  a  debt 
Is  Ineffectual  to  create  a  pledge  of  or  lien 
on  the  property  unless  the  property  Is  put 
In  the  possession  of  the  pledgee.  Now,  In 
order  to  determine  whether  that  was  done 
In  this  Instance,  we  must  first  consider  the 
character  of  the  property.  The  tank  Is  an 
Immense  Iron  tub  sitting  on  top  of  the 
ground,  In  this  Instance  having  the  capacity 
of  3,000  barrels,  and  containing  1,800  bar- 
rels of  crude  petroleum.  This  tank  was  and 
Is  located  upon  a  lot  belonging  to  said  Wil- 
liam W.  Harkness,  In  the  city  of  Parkers- 
burg.  At  the  time  said  order  was  given, 
said  tank  and  oil  were  In  the  possession  of 
C.  S.  Pewsmith  as  the  agent  of  said  W.  W. 
Harkness,  and  by  him  had  been  given  spe- 
cial control  and  supervision  of  this  tank  and 
the  oil  it  contained.  The  tank  was  so  Im- 
mense, and  the  quantity  of  oil  it  contained 
so  great,  that  actual  possessloa  could  not 
be  delivered  to  said  trustees;  but  when  we 
look  at  the  face  of  the  order  It  Is  perceived 
that  said  William  W.  Harkness  thereby  re- 
quests his  agent,  C.  S.  Fewsmltb,  to  hold, 
subject  to  the  order  of  Peter  O.  HoUIs  and 
Joseph  L.  Richards,  trustees  of  the  estate  of 
Samuel  Slmes,  deceased,  his  stock  of  lubrl- 
cating  oU  stored  In  his  Iron  tank  In  his  yard 
at  Parkersburg,  W.  Va.,  as  collateral  se- 
curity for  the  return  of  $7,500  borrowed  and 
received  of  them.  By  this  order  he  requests 
O.  S.  Fewsmlth  to  become  the  agent  of  said 
trustees  In  holding  the  possession  and  caring 
for  said  property,  and  C.  3.  Fewsmltb,  by 
accepting  said  order,  thereby  agreed  to 'be- 
come the  agent  of  said  trustees,  and  hold 
the  proper^,  as  requested,  for  them.  Can 
we  regard  this  transaction,  taken  as  a 
whijle,  In  uxf  other  light  than  that  of  a 


pledge?  Previous  to  this  order,  the  posses- 
sion of  this  1,800  barrels  of  oil  was  held  by 
O.  S.  Fewsmltb  as  the  agent  of  William  W. 
Harkness,  and  by  the  order  or  request  and 
its  acceptance  was  transferred  to  said  Few- 
smith,  as  the  agent  of  the  trustees  of  Sam- 
uel Slmes,  deceased,  and  as  security  for  said 
sum  of  $7,500.  Jones,  Pledges,  {  1,  says: 
"Every  contract  by  which  the  possession  of 
personal  property  is  transferred  as  securl^ 
only  Is  to  be  deemed  a  pledge.  In  Georgia 
a  pledge  or  pawn  Is  declared  to  be  property 
deposited  with  another  as  security  for  the 
payment  of  a  debt"  And  that,  as  It  seems  to 
us,  was  done  In  this  case.  It  appears  In  the 
agreed  statement  of*  facts  that  subsequent 
to  this  transfer  said  W.  W.  Harkness  paid 
the  taxes  and  Insurance  bn  this  oil,  but  such 
payments  were  not  Inconsistent  with  the 
fact  that  the  property  had  been  pledged  for 
the  payment  of  the  $7,500  he  had  borrowed 
from  the  estate  of  Samuel  Slmes.  He  had 
not  Bold  the  property  to  any  person,  bat  had 
merely  pledged  It,  and  It  was  Incumbent  on 
him  to  pay  the  taxes  to  prevent  a  sale  of 
the  property,  and  It  was  consistent  with 
prudence  that  be  should  Insure  the  property 
In  order  to  prevent  loss  to  himself,  and  to 
avoid  the  destruction  of  the  security  to  the 
Slmes  estate  for  the  money  he  had  bor- 
rowed. The  distinction  between  a  pledge 
and  a  mortgage  Is  stated  In  Jtmes,  Chat 
Mortg.  I  ^  as  follows:  "The  chief  distinction 
between  a  mortgage  and  a  pledge  is  that 
by  a  mortgage  the  general  title  la  troinsfer 
red  to  the  mortgagee,  subject  to  be  revest- 
ed by  the  performance  of  the  condition; 
whfie  by  a  pledge  the  pledgor  retains  the 
general  title  In  himself,  and  parts  with  the 
possession  for  a  special  purpose."  And  the 
same  author  In  bis  work  on  Pledges  (section 
7)  sa^:  "A  pledge  differs  from  a  mortgage 
of  personal  property  In  being  a  lien  upon 
property,  and  not  a  legal  title  to  It  The 
legal  title  to  the  property  pledged  remains 
in  the  pledgor,  while  a  mortgage  passes  the 
legal  title  of  the  property  Itself  to  the  mort- 
gagee, subject  to  be  revested  In  the  mort- 
gagor upon  the  performance  by  him  of  an 
express  condition  subsequent"  The  legal 
title  to  the  property  did  not  pass  In  tbia  In- 
stance; the  possession,  however,  went  from 
Fewsmlth,  agent  of  Harkness,  to  Few- 
smith,  agent  of  the  trustees  of  Samuel 
Slmes'  estate.  As  to  the  manner  in  which 
possession  may  be  held  by  the  pledgee, 
Jones  on  Pledges  (section  4)  says:  "But  pos- 
session may  be  held  by  a  third  perstm  for 
the  pledgee,  when  such  person  will  be  con- 
sidered as  the  pledgee's  agent"  So  in  the 
case  of  Brown  v.  Warren,  43  N.  H.  430,  It 
was  held  that,  "where  property  Is  pledged 
as  security  for  a  debt  or  liability.  It  Is  Im- 
material whether  the  pledgee  holds  the 
property  or  a  third  person  holds  the  prop- 
erty for  him."  "If  property  of  A.  be  held 
by  B.  and  O.  jointly,  A<  may  assign  the 
same  in  pledge  to  B.  or  0.  severally,  and 


Digitized  byGoOgIC 


W.  Va^ 


FIB6T  NAT.  BANK  «.  HARKNESS. 


553 


tbe  pledge  win  be  good  If  both  B.  and  a 
bare  knowledgo  of  tbe  same,  and  asaeiit  to 
hclA  the  pn^rtr  for  tbe  idedgee." 

It  tti  dUmed  hy  oonnael  for  the  defendant 
in  ettor  that  there  vaa  no  poarc salon  acoom- 
panytaiff  the  pkedge,  and  for  that  leaion  It  -mm 
inoperatltew  The  gnesdon  la  as  to  the  po»< 
session  of  tbe  propertr  at  the  time  the  idedge 
is  dalmed  to  bare  been  made;  It  appears 
that  after  said  a  S.  Tewamlth  came  to  Far- 
kerBbnrr>  la  18S6.  he  was  emplo^d  by  said 
Harfcness  as  ag«it  to  have  a  general  over^ 
idght  In  and  orer  the  property  ot  said  Haik- 
ness  and  said  oU  and  said  tank  for  the  pur- 
pose of  preserrtaig  and  protecting  the  same, 
wblcA  said  Fewsmltb  did,  as  agent  of  said 
Harness,  op  to  tbe  23d  di^  of  May.  1S83, 
when  he  accepted  said  ordw.  Said  oil,  on  ae- 
connt  of  Its  cbaiacter,  was  not  snsceptlble  of 
being  transferred  from  hand  to  hand,  and  all 
possession  that  could  be  taken  was  a  general 
siq>erTi8lon  and .  control,  gnardlDg  it  from 
danger  of  Are,  paying  taxes  and  insurance^ 
which  Fewsmltb  was  doing  at  the  time  of  the 
acc^tanee  of  said  «der.  1Tp<m  this  ques- 
tion of  deUTery  of  possession,  Jones  m 
Pledges  (section  8^  says:  "A  symboUcal  de- 
llrery  is  anfflcient  wherever  aneb  a  deUreiy 
would  be  Bufflfdent  In  case  of  a  sale  of  the 
same  property.  Such  a  deUvery  may  be 
made  of  all  prt^erty  Incapable  of  manual  de- 
livery. Thus  logs  in  a  boom  may  be  effec- 
toally  pledged  by  going  in  ^bt  of  them,  and 
pointing  them  out  to  the  pledgee."  Jewett  t. 
Warren,  12  Mass.  800;  Nevan  t.  Roup,  8 
Iowa,  207;  Whitney  t.  Tibbtts,  17  Wis.  858. 
In  the  case  of  Nevan  t.  Roup  it  is  held  that 
"dellTery  and  poasesBlon  Is  essential  to  a 
pledge,  but  the  deUvMy  may  be  symboUcal, 
and  the  possession  according  to  the  nature 
of  the  ttilng.**  In  the  case  of  Whitney  t. 
TibUts,  supra,  it  was  held  that:  "Where 
the  questlm  was  whether,  on  a  pledge  of 
flour  stored  in  a  warehouse  in  Milwaukee, 
a  delivery  by  the  pledgor  of  the  warehouse 
receipt  without  todorsemeut  constituted  a 
sufOdent  delivery  of  the  property  to  sustain 
the  pledge  as  against  suhseqnent  attaching 
creditors  (rf  the  pledgor,  and  It  appeared  that 
said  rece^  did  not  run  to  bearer,  but  stated 
that  tbe  floor  waa  MeUverable  on^  on  return 
of  tbe  receipt,'  etc..  held,  that  the  plaintiff 
waa  entitled  to  show  that  by  a  general  custom 
in  Mllwaokee  flour  in  store  waa  transferred 
1^  8  dellvety  of  snch  receipts  without  In- 
dorsement,** In  the  case  we  are  conslderii^ 
however,  there  was  an  acceptance  of  the  or- 
der tff  Fewsmlth  In  accordance  with  the 
terms  of  the  order,  and  Jones  on  Pledges  (sec- 
tion 37)  says:  "A  delivery  of  a  document  of 
titie  which  serves  to  put  the  pledgee  in  pos- 
sesslMi  Is  equivalent  to  an  actual  delivery  of 
them."  In  section  228  tiie  same  author  says: 
"The  dtiUvery  of  a  bill  of  lading  la  a  sym- 
bolical dell  very  of  the  property  represented 
by  it  Tbe  persmi  who  takes  a  Un  of  lading 
for  a  valuable  consideration,  whether  this 
arises  at  tbe  time  or  resto  upon  a  previously 
✓  . 


existing  debt,  has  tbe  right  to  tbo  pmperty 
without  taldng  actual  possession  of  It.  or  do* 
ing  any  further  act  to  perfect  tUs  title."  Bee 
Neia  V.  Produce  Co.,  40  W.  Ya.  — ,  28  a  B. 
702.  So  it  la  sidd:  "War^use  recdpts,  by 
custom,  have  long  been  considered  as  repre- 
senting tbe  prcj^erif  mentioned  In  tliem;  and 
tiie  asslgnm^t  or  Indorsement  of  such  in- 
struments has  long  been  regarded  as  equiva- 
lent to  the  delivery  of  snch  pnqterly."  Bee 
Jones,  Pledges,  I  280.  As  we  regard  thia 
transactkHi,  the  possession  of  Fewsmlth  be- 
fore said  written  order  was  drawn  on  him 
and  accepted  waa  the  possession  of  Hark- 
neas;  by  sudb  acc^tance  he  agreed  to  twr 
come  the  agent  of  said  trustee  in  holdtoff 
the  possession  of  the  oil  and  contrtdllng  tba 
same,  and  did  so  become;  and  In  this  manner 
the  possession  was  transferred  from  Hark- 
ness  to  said  trustees,  Harkness  boldli^  the- 
possesion  by  bis  agent  "fadt  per  allum  faelk 
per  se,*'  transfored  to  Fewsmltb  as  the  sgent 
of  these  trustees,  and  th^  hdd  it,  as  did 
.HarlEueas,  through  their  agent  "T1»ugb  a 
pledge  be  evidenced  by  a  writing.  It  need  not 
be  recorded  if  the  writing  constitute  a  pledge, 
and  not  a  mmlcage."   Jones,  Pledges.  8  & 

Tbe  case  under  consideration  by  its  record 
presents  a  contest  between  the  defendant  in 
error,  tbe  First  National  Bank,  clBlming  tbe 
oil  stored  in  this  tank  under  an  attachment 
levied  thereon  snbsequ^  to  the  date  of  said 
written  request  signed  by  W.  W.  Harfcness. 
and  directed  to  said  0.  S.  Fewsmlfli.  and  ac- 
cepted by  him;  and  the  question  Is,  what 
right  to  said  oil  remained  in  W.  W.  Harfcness 
at  the  time  said  attachment  was  levied,  after 
pled^Uff  said  pn^erty  tp  tbe  trustees  of  Sam- 
uel Blme^  deceased?  What  right  could  said 
W.  W.  Harkness  assert  In  any  court  to  re- 
possess hlms^  at  said  1,800  barrels  of  tOl 
without  paying  aald  sum  of  97.500,  for  which 
it  was  pleated?  He  certainly  caaH  maintain 
no  such  claim  successfully,  and  the  question 
la,  if  said  BarknesB  had  no  right  to  said  oil 
si^oior  to  said  pledgee's,  could  the  defendant 
in  error,  under  its  attachment  lien,  have  or 
take  more  than  Harkness  had  at  the  time  of 
the  levy?  We  find  the  law  upon  tUs  question 
stated  by  Sbinn,  Attachm.  p.  611,  {  318,  who 
thus  states  the  law:  "A  creditor  cannot  by 
attachment,  acquire  any  h^her  or  bettv  rl^t 
in  the  property  attached  than  the  detitor  him- 
self had  at  the  time  of  tbe  levy  of  the  at- 
tachmoit,  unless  he  can  show  that  there  baa 
been  fraud  or  collusion  to  bis  detrimoit'' 
The  lien  obtained  by  attachment  is  subject 
to  all  previous  Uena  by  bona  fide  creditors; 
therefore  the  effect  of  the  attachment  is  to 
subject  only  the  totexest  which  the  defendant 
has  in  the  property  at  the  time  of  its  sdznre. 
and,  having  reached  tlie  conclusion  tiiat  the 
ail  Id  said  tank  waa  pledged  to  the  payment 
of  said  sum  of  ¥7,600,  with  ite  accrued  inter- 
est, we  hold  that  said  attadimoit  is  sub- 
ject to  said  pledge,  and  can  only  be  satisfied 
out  <tf  the  surplus  remaining  from  the  sale- 
of  said  oil  after  the  satistection  of  the  said 
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mm  of  $7,600.  with  Its  accrued  Interest;  and 
the  Judgment  of  the  court  below  dismissing 
the  petition  filed  hj  the  plaintiff  In  error  Is 
reversed,  the  Judgment  is  reversed  so  far  as 
it  gives  Bald  attachment  lien  priority  over 
said  pledge  as  to  the  oil  levied  on  thereunder, 
and  the  case  Is  remanded,  with  eostB  to  the 
plaintiff  in  error. 

BRAinfON.  absent 


m  W.  Va.  OS) 

KAIN  et  al.  v.  YOUNO  et  al. 
'(Snpreme  Court  of  Appeals  of  West  Virginia. 

March  18,  189G.) 
SnavBT— Lost  LAitOMAKKa— Relooa.tino  bt  Hap. 

Streams  mentloDed  In  ao  old  snrT^,  no 
longer  capable  of  being  located  bj  the  names 
l^vea,  may  be  Identified  from  maps  of  contem- 
poraneous anrvera 

Error  to  drcolt  court,  Clay  connty. 

Action  by  J.  J.  Ksln  and  others  against 
Samuel  B.  Toong  and  others.  Judgment  for 
defendants,  and  ^alntiffs  bring  error.  Re- 
versed. 

Brown,  Jadcaon  &  Knl^t,  for  plalntlflSs  In 
error.  B.  B.  Andrews,  for  defendants  in  eD> 

XOP. 

BRANNOM,  J.  John  3.  Kaln  and  others 
brought  an  action  of  ejectment  In  the  circuit 
court  of  Clay  connty  against  Samuel  B. 
Young  and  others,  and,  losing  the  case,  bring 
It  here.  The  plalntlfEs  claim  under  a  grant 
from  the  commonwealui  of  Virginia  to  Sam- 
uel Smith,  dated  13th.  June*  1796,  under  sur- 
vey dated  8th  July,  1795,  for  15,000  acres. 
The  deciding  question  In  the  case  Is  the  true 
location  of  that  survey.  It  calls  for  "be- 
glnnliv  at  a  beech  on  the  bank  of  Elk  river* 
at  the  mouth  of  Sycamore  creek,  a  S.  B. 
branch  of  Elk  river,  92  poles  above  the  cor^ 
ner  of  two  surveys  made  for  WUliam  Wilson 
on  the  south  side  of  said  river."  Where  is 
the  beginning  comer?  When  we  answer,  It 
ends  tlie  case.  Faint  the  light  we  have  from 
oral  evidence.  The  surveyor  who  made  it 
and  his  aaalstants  have  passed  away,  and 
we  have  not  even  their  declarations.  Time 
has  made  In  the  century  such  changes  In 
perishable  things  that  though  he  named  tn 
hla  surveys  numerous  tributary  streams 
along  which  his  first  lUie  of  one  of  the  Wilson 
surveys  ran  from  the  mouth  of  Birch  river 
meandering  Blk  downward,  every  one  has 
changed  In  name;  In  tact  all  the  tributaries 
named  In  the  old  surv^n.  from  Bh«h  river  to 
Sandy*  In  what  was  Tq>  to  40  years  ago 
known  as  Ihe  **wlldeme8a,"  have  changed  hi 
name  fro^n  the  surveys.  The  old  snrveyora 
gave  tbem  names  which  on  settlement  of  the 
country  they  did  not  retain,  or  the  names 
were  from  one  casual  drcumstance  or  an- 
other changed.  Bat,  though  the  names  of 
the  streams  have  gone,  the  streams  them- 
selves **so  on  fbrever."  That  old  surveyor 


has  left  us  diagrams  or  maps  of  his  surveys, 
particularly  the  Wilsons,  laying  down  Blk 
river  and  Its  bends  and  tributaries  with 
clearness  and  distinctness,  thus  affording 
physical  or  natural  landmarks  by  which  we 
may  safely  go.  Upon  Inspection*  of  these  dia- 
grams, with  the  aid  of  evidence  to  show 
what  streams  as  known  at  this  day  suit  the 
streams  and  bends  of  the  river  as  represent- 
ed on  the  diagrams,  we  have  found  that  the 
bes^n&hig  comer  of  the  Smith  grant  Is  on 
Elk  river,  at  the  mouth  of  Leatherwood 
creek  We  think  this  is  very  clear  from  nat- 
ural calls  as  called  for  by  the  grants  and  sur- 
veys  and  as  shown  on  said  diagrams.  We 
thus  And  the  verdict  wrong.  The  name 
"Leatherwood  Creek"  Is  not  the  same  as 
"Sycamore,"  called  for  In  the  grant,  but  Is 
(dearly  the  stream  Intended.  We  do  not 
deem  It  necessary-^ot  even  proper— to  detail 
the  mere  facts  or  circumfttancea  conducing 
to  this  conclusion,  as  they  would  serve  no 
purpose  for  precedent.  The  case  turns  on 
the  location  of  said  survey,  and  Involves  no 
legal  principle  necessary  to  discuss.  We  re- 
verse the  Judgment,  set  aside  the  renlict, 
and  grant  a  new  trlaL 


(a  w.  va.  in> 

FIRST  NAT.  BANE  OF  CUMBBBLAND 
et  aL  V.  PARSONS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  8,  1800.) 


Insolvbnot— FKBPsaarvcBB— Bona  Fidss— Avocd* 
AMOS— Pkioriti  or  Attaqkimg  Crsditor— 8db>- 

T1S8  —  RsLBApB  —  RbHSDIES— BquiTT— PEAOnOB 

— Bbfbrbnobs. 

1.  Where  an  Insolvent  debtor  gives  or  at- 
tempts to  give  his  creditor  any  preference  which 
is  void  under  the  latter  claose  of  section  2  of 
cliapter  74,  pf  the  Code,  audi  gift,  conveyance 
etc.,  of  th'e  insolvent  debtor  wul  be  dealt  with 
by  the  court  as  required  by  such  latter  claose, 
wlietber  sncfa  ^ft  or  conveyance  be  bona  fide  or 
be  frnudoleut  m  law  or  !□  fact. 

2.  If  the  sale  or  conveyance  was  bona  fide, 
and  for  a  price  equal  to  die  full  value  of  the 
property,  and  the  court  has  control  of  the  pro- 
ceeds, the  preference  will  be  set  aside,  and  the 
proceeds  will  be  applied  to  the  debts,  and  paid 
10  the  creditors  as  required  by  the  statnte. 

3.  If  the  sale  Is  oona  fide,  but  the  price  Is 
not  substantially  equal  to  the  then  full  valne  of 
Ihe  property,  a  sale  will  be  made  by  the  court, 
■0  far  as  may  be  necessary  to  avoid  the  prefer- 
ence and  secure  the  rights  of  all  the  creditors 

4.  If  the  sale  or  conveyance  is  fraudulent 
■tid  gives  such  unlawful  preference,  then  such 
sale  or  conveyaoce  will  lie  set  aside,  and  a  r^ale 
be  made,  so  far  as  may  he  necessary  to  pay  the 
honest  claims  against  sndi  fauK^vent  frandnlent 
debtor. 

G.  The  creditor  who  is  the  first  to  assail  the 
fraudulent  conveyance  of  an  insolvent  debtor 
d(>es  not  thereby  acquire  as  the  reward  of  his 
diligence  a  preference  over  the  other  creditors. 

6,  A  father  conveys  a  tract  of  land  to  his 
MOD,  and  requires  him  to  pay  ss  a  part  of  the 
consideration  tiie  sum  oi  ©00  to  a  married 
danghter.  This  sum  the  son  pays  to  his  sister, 
who  at  the  same  time  lends  it  to  her  husband, 
talting  his  note,  executed  to  herself,  for  its  repay- 
menL  There  Is  no  imputation  against  the  bona 
Bdes  of  her  claim  agamst  her  husband  except 
such  inference  as  may  be  drawn  from  the  relk> 
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tion  of  hiuband  and  wife.  Hdd,  lach  note  of 
tlie  wife  is  her  sole  and  separate  property,  and  is 
good  against  the  creditors  of  ber  nasband. 

7.  A  son  who  has  attained  bis  majorftr 
makes  an  eipreee  contract  with  his  father, 
whereby  he  is  to  work  for  his  father  at  the  price 
of  $42  per  month  and  board.  The  serrices  were 
rendered,  and  were  shown  to  be  reasonably  worth 
the  contract  price.  Th^e  is  no  imputation 
against  ttie  bona  fides  of  the  claim  of  the  son,  ex- 
cept sndi  inference  as  may  tie  drawn  from  tAe 
relation  of  father  end  son.  Held,  snch  claim  of 
the  son  is  not  for  that  reaaon  invalid  as  againet 
the  creditors  of  the  father. 

8.  Where  a  creditor,  wlthont  the  consent  of 
the  nirety,  releases  any  lien  which  he  may  have 
on  the  property  of  the  prindpal  debtor  for  the 
security  of^the  debt,  the  suretjr  will  be  dischar- 
ged in  toto  or  pro  tanto,  accordmxly  as  the  vaJoe 
of  the  property  released  was  equal  to  or  less  than 
the  amount  of  the  debt 

9.  In  tbia  state  the  surety  cannot  make  such 
defense  in  a  suit  at  law  on  a  bond,  snch  plea  not 
being  within  the  meaning  of  section  5  of  chapter 
126  of  the  Code,  but  is  still,  in  this  state,  a  mat- 
ter  of  exclusive  equitable  jurlsdictioQ. 

10.  Where  principal  and  sureties  are  before 
the  court,  the  laud  of  the  principal  debtor  should 
he  subjected  to  sale  in  exoneration  of  the  land 
of  the  «nreties,  so  far  as  it  can  be  done  without 
too  great  delay;  nor  should  the  entire  burden  be 
thrown  upon  any  one  surety  so  far  as  it  can  be 
avoided  without  prejudice  to  the  rights,  of  the 
creditor. 

11.  When  a  plaintiff  In  equity  filea  exceptions 
to  ao  answer,  they  should  at  once  be  set  for  ar- 
gument, but,  if  not  passed  upon  by  the  lower 
court,  it  wiU  not  be  ground  of  error  m  the  apnd- 
late  court,  unless  sach  exceptions  were  matenal, 
and  ought  to  haTe  been  rastalned. 

12.  An  order  of  reference  should  not  be  made 
solely  to  enable  the  parties  to  take  dnwsitionB. 
The  cause  should  be  so  far  developed  by  the 
pleadings  and  the  proofs  aa  to  ibow  the  propriety 
of  an  order  of  account,  and  the  extwt  to  whidi 
it  should  go. 

(SyUabns  by  the  Court) 

Appeal  from  drcnlt  court,  Tneker  eonnty. 

Separate  actions  tqr  I*  D.  Hobrer,  tbe  First 
Natfonal  Bank  of  Oomberland,  Daniel  Miller 
ft  Co.,  and  Greer  ft  lAlng,  respectiTel7> 
against  Ward  Parsons  and  others.  Tbe  ac- 
tions were  constrfldated  and  heard  togetbcr. 
From  a  Jndgm^t  for  jdalntUEs,  defendants 
appesL  Berireed. 

J.  F.  Scott,  A.  B.  Parsons,  Dayton  ft  Day- 
ton, and  F.  O.  Blue,  for  appellants.  W.  B. 
Maxwell  and  A,  Jay  Valentine,  for  ivpeUees, 

HOLT,  P.  On  appeal  from  a  decree  en- 
tered on  tbe  21at  day  of  June,  1895,  by  the 
drcnlt  court  of  Tucker  county  In  four  chan- 
cery causes  beard  together.  The  facts  are 
as  follows:  Defendant  Ward  Parsons,  tbe 
debtor  complained  of,  together  with  bis 
wife,  by  deed  dated  the  4tb  day  of  March, 
18^  sold  and  conveyed  to  bis  son,  Xjemnel 
W.  Parsons,  all  his  real  estate,  tIi.  "tlu 
borne  fitrm  on  which  Ward  Parsons  now  re- 
sides,  containing,  with  contiguous  tracts,  420 
acres;  seven  other  tracts,  containing  468 
acres,  cm  Backbone  Mountains;  and  a  tract 
of  22  acres  in  Horseshoe  Bottom,  all  In  the 
county  of  Tucker."  The  consideration  was 
$8,003.  to  be  paid  as  follows:  To  Q.  M. 
Wicks,  for  the  use  of  M.  W.  Dunham^  a  Judg- 
ment for  $787.80  and  $14.48  costs;  to  the 


First  Natl(»ial  Bank  of  Piedmont,  W.  Va., 
tbe  sum  of  $2,480,  evidenced  by  two  notes;; 
to  the  Bank  of  Klngwood,  tbe  sum  of  $386; 
to  Sarah  A.  Parsons,  the  wife  of  Ward  Par' 
sons.  In  18  months,  tbe  sum  of  $1,230,  the 
amount  being  money  borrowed  by  Ward 
Parsons  of  bis  wife,  Sarah  A,  being  ber 
separate  estate,  derived  from  her  father's 
estate,  and  borrowed  from  her,  as  evidenced 
by  writing  held  by  her;  to  A.  H.  Bonnefleld, 
administrator,  etc.,  $70;  to  W.  H.  Glover, 
the  sum  of  $00;  to  the  board  of  education 
of  Black  Fork  district  the  sum  of  $268.12 
and  $12.20  costs,  a  judgment;  and  $2,900  to 
be  retained  for  labor  and  ^enrlces  rendered 
by  Lemuel  W.  Parsons  to  his  father,  Ward 
Parsons,  from  tbe  time  of  bis  majority,  in 
1886,  to  tbe  present  time;  and  to  aecxae  the 
payment  of  these  sums  as  directed  Ward 
Parsons  expressly  reserved  on  tbe  face  of 
the  conveyance  a  voder's  lien  for  said 
creditors  on  tbe  real  estate  thereby  con- 
veyed. The  four  several  creditors  of  Ward 
Parsons  by  their  four  several  bills  in  equity- 
attack  this  deed  as  fraudulent  and  void,  as 
made  with  Intent  on  tbe  part  of  the  grantor 
to  defraud,  hinder,  and  delay  them  In  the 
recovery  of  their  debts,  of  which  frauds  the 
grantee  had  notice,  and  In  which  he  parties 
Ipated.  It  Is  ctmceded  that  all  four  bills 
base  their  right  to  overthrow  tbe  deed  on 
precisely  the  same  grounds,  and  therefore 
appellants  have  had  copied  Into  this  record 
only  the  bUl,  etc.,  filed  In  the  case  of  the 
First  National  Bank  of  Cnmberiand.  The 
detailed  statement  of  the  nature  of  plam* 
tUTs  claim  Is  as  follows:  On  the  15th  day 
of  August,  1891,  Ward  Parsons,  together 
with  Charles  H.  Barrett,  under  tbe  latter 
part  of  section  10  of  chapter  106  of  tbe  Code, 
as  sureties  of  William  A  Barrett,  the  attach- 
ment debtor,  executed  to  tbe  Potomac  Paper 
Company,  the  attachment  creditor,  a  re- 
plevy txmd,  with  condition  to  perform  the  de* 
cree  of  the  conrt  In  the  said  cause,  which  be* 
Ing  accepted  by  the  officer  as  sufficient,  he 
released  from  the  attachment  the  whole  of 
the  property  attached.  The  circuit  court  of 
Tneker  coimty  was  then  in  session,  and  had; 
on  the  13th  day  of  August,  1881,  entered  a 
personal  decree  against  Barrett,  the  attach-^ 
ment  debtor,  who  bad  appeared  In  favor  of 
tbe  paper  company,  for  $2i476,  with  Inter- 
est from  date,— the  debt  here  In  question,— 
and  directed  the  attached  property  to  be 
sold  to  satisfy  the  same.  But  the  court  be- 
ing still  in  session  on  the  17th  day  of  Au- 
gust, 1881,  the  court,  on  motion  of  Barrett, 
the  replevy  bond  being  produced,  set  aside' 
the  personal  decree  and  the  order  directing 
the  sal^  and  by  "consent  of  parties  no  de- 
cree was  to  be  entered  In  tbe  cause  In  favor 
of  the  plalntiflT  at  tnat  term  of  tbe  court"  ~ 
On  the  23d  day  of  November,  1881,  the  court 
gave  a  final  personal  decree  against  Barrett 
for  $2,476,  with  leave  to  sue  out  executifm, 
which  was  sued  out,  and  duly  returned  "No- 
pn^rty  found."  Suit  was  then  brought  on 
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the  joint  and  sereral  replevy  bond  against 
the  surety,  Wftrd  Parsona,  to  which  he 
pleaded  conditions  performed,  and  a  special 
plea  that  plaintiff  the  paper  company,  with- 
out the  knowledge  or  consent  of  defendant 
Ward  Parsons,  who  was  only  the  surety  of 
Barrett,  cmsented  to  and  had  set  aside  the 
decree  against  Barrett  of  13th  August.  VSil, 
as  aforesaid,  by  reason  whereof  the  condi- 
tion was  performed,  and  he  was  discharged, 
and  plaintiff  had  on  demand  against  him, 
etc.,  to  which  plaintiff  replied,  and,  the 
cause  being  submitted  to  the  court  on  13th 
day  of  March,  1883,  the  court  found  for 
plaintiff,  and  gavp  Judgment  therein  for  the 
sum  of  ¥2,706.02;  that  prior  thereto  the  pa- 
per company  had  for  a  full  and  adequate 
consideration  assigned  the  said  claim  to 
plaintiff  the  National  Bank  of  Cumberland, 
and  that,  as  to  the  whole  controversy  In 
that  respect.  It  la  res  Judicata;  that  then 
defendant  Ward  Parsons  conceived  the 
fraudulent  design  and  purpose  of  conveying 
and  transferring  to  his  son,  defendant  Lem- 
uel W.  Parsons,  all  his  property,  both  real 
and  personal,  and  accordingly  as  to  bis  land 
executed  the  deed  of  8th  of  May,  1892,  al- 
ready mentioned,  which  plaintiffs  allege  was 
at  the  time  worth  at  least  ^,000.  Plain- 
tiff alleges  that  all  the  debts  therein  men- 
tioned and  secured  are  Just,  except  the  one 
to  Lemuel  W.  Parsons.  Sarah  A.  Parsons, 
and  the  one  to  the  First  Nattonal  Bank  of 
Piedmont;  tliat  the  one  was  the  son  and 
the  other  the  wife  of  the  debtor.  Ward  Par- 
aooa;  that  both  were  "trumped-up  claims," 
without  any  validity,  gotten  up  as  color  to 
cover  their  fraudulent  design;  that  the 
claim  of  the  Piedmont  Bank  was  a  Just  and 
true  one,  but  that  it  was  due  from  S.  B. 
Walmsley  as  principal;  tliat  Ward  Parsons 
was  only  surety,  and  had  standing  against 
the  land  of  his  son-in-law,  Walmsley,  a  de- 
cree for  the  sole  of  a  valuable  tract  of  land 
worth  $8,000,— more  than  sufficient 'to  save 
him  harmless,  etc.,— praying  that  the  deed 
from  Ward  Parsons  to  his  son,  Lemuel  W., 
may  be  set  aside  as  having  been  made  to 
defraud  plaintiff,  and  that  the  debts  of  the 
BOD  and  wife  be  set  aside  as  Invalid  as 
against  plaintiff,  and  that  the  claim  of  the 
Piedmont  National  Bank  be  held  to  be  pri- 
marily the  debt  of  3.  B.  Walmsley,  and  that 
It  be  flnt  enforced  against  the  land  of  8. 
B.  Walmdey  befote  Ward  Parsons  be  made 
liable,  etc^  and  for  general  relief.  Ward 
Parsons  app^iredt  and  demurred,  because 
W.  A.  Barrett,  Jr.,  &  Oa  were  not  made  par* 
ties  deffendant  Plaintiff  amended  his  bill, 
making  the  two  Barretts  parties.  On  the 
8th  day  of  March,  1894,  Ward  Parsons  de- 
murred to  the  amended  bill,  and,  the  same 
being  overmled.  he  filed  Us  separate  an- 
swer, denying  all  the  allegations  of  the  bill 
speclJBcally,  and  at  the  November  term, 
18M,  Lemuel  W.  Parsons  and  Sarah  A.  Par- 
sons each  filed  their  separate  answer,  to 
which  three  answers  plaintiff  filed  general 


r^llcatloDS.  The  court,  on  the  29th  day  of 
November,  1894,  entered  an  order  of  refer- 
ence in  which  the  court  holds  that  the  deed 
of  Ward  Parsons  to  Lemuel  W.  Parsons, 
dated  4th  March,  1892,  ought  not.  at  that 
stage  of  the  cause,  to  be  passed  upon  so  far 
as  it  affects  the  rights  of  plaintiff,  and  re- 
fers the  cause  to  Commissioner  Conley  to 
ascertain  and  report  (1)  the  lands  owned 
by  defendant  Ward  Parsons,  the  state  and 
condition  of  his  title  thereto,  including  the 
lands  embraced  In  the  deed  to  his  son;  (2) 
the  liens  thereon,  with  their  amounts,  pri- 
orities, and  to  whom  owing;  dS)  ascertain 
the  facts  relative  to  the  Walmsley  debt,  so 
that  the  court  can  determine  whether  the 
same  shall  be  paid  out  of  the  lands  of  Ward 
Parsons  or  out  of  the  lands  of  Walmsley; 
(4)  he  may  report  any  other  pertinent  mat- 
ter deemed  proper  by  himself,  or  that  may 
be  required  by  the  parties,  or  by  either  at 
them,  to  be  reported.  Jt  Is  assigned  as 
cross  error  by  .appellee  that  the  court  en- 
tered this  order  of  reference  before  having 
passed  upon  the  question  as  to  whether  or 
not  the  conveyance  by  Ward  Parsons  to 
L.  W.  Parsons  was  fraudulent  An  order 
or  decree  for  an  account  is  not  to  be  made 
merely  because  It  Is  asked  for.  The  cause 
must  be  so  far  developed  by  the  pleadings 
and  proofs  as  to  demonstrate  the  propriety 
of  an  account,  and  the  extent  to  which  It 
should  go.  4  Minor,  Inst  pt  2,  p.  1357;  2 
Bart  Ch.  Prac  ft  189;  Neely  v.  Jones,  16 
W.  Vo.  625;  Allen  v.  Smith,  1  Leigh,  252; 
Corhln  v.  Mills,  19  Grat  465;  Lee  Co,  v. 
Pulkerson.  21  Grat  182;  Watklns  v.  Young, 
SI  Grat  94;  2  Daniell,  Ch.  Prac.  997.  But 
the  court  was  not.  In  this  case,  compelled  to 
decide  the  question  of  ftand  In  advance,  (or 
i^  needed  the  asc^tainment  of  certain  facta 
before  pronouncing  such  a  decree.  Had 
Ward  Parsons  other  land,  what  was  the 
dignity  and  amount  of  these  Judgments  pro- 
vided for  in  the  deed  assailed?  Was  Ward 
Parsons  Insolvent  and  did  be,  by  the  deed 
complained  of,  give  any  preference  pro- 
hibited by  the  latter  clause  of  section  2  at 
chapter  74  of  the  Code  of  1291  (page  649)? 
What  were  the  tacts  as  to  the  Walmsley 
debt?  There  was  no  error  in  entering  such 
order,  for  the  pleadings  and  exhibits  showed 
the  propriety  of  the  order,  and  the  extent  to 
which  It  should  go;  and  the  Importance  of 
having  a  speedy,  and.  In  a  proper  case,  a  pre- 
liminary, ascertainment  of  facts,  Is  recog- 
nized by  section  6  of  chapter  129  of  the 
Code,  and  such  vacation  orders  have  been 
found  to  be  quite  useful  In  qieedlng  chan- 
cery causes. 

Neither  Is  It  proper  to  send  a  cause  to  a 
commissioner  merely  to  give  plaintiff  or  de- 
fendant an  opportunity  to  take  their  proof, 
and  appellees  except  on  that  ground  to  the 
d^Hwltlcais  ct  the  witnesses  taken  and  re- 
tained by  the  ommilBsloner.  The  commls- 
slono-  in  chancery  la  Axpresi^  antbortaed  to 
take  deposItloDB  in  any  pending  case.  Code, 
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c.  ISO.  S  33.  This  sntfaorlt7  goes  back  to  the 
Gocle  of  1S19  a  Rer.  Code  1819.  U  39.  40.  c. 
43,  p.  203),  and  thiB  power  Is  not  restricted 
to  B  case  referred  to  blm.  or  to  depositions  to 
be  taken  under  his  notice  of  taking  the  ac- 
coonts.  These  deposltlooB  show  that  they 
were  taken  before  Oommisstoner  Conley.  In 
the  presence  of  the  counsel  of  all  parties,  who 
examined,  eroes-examlned,  and  re-examined 
them.  They  are  etgned  by  the  witnesses,  du- 
ly certified  and  returned  by  the  commissioner 
and  filed.  I  can  see  no  reason  why  the  cir- 
cuit court  could  not  read  them  on  the  hear- 
ing, as  they  were  tetomed  before  the  final 
decree^  See  Oode,  c.  130,  I  35.  Had  these 
depositions  any  pn^r  bearing  on  the  ques- 
tions of  fact  referred  to  the  commissioner? 
The  bill  charges  that  the  debt  of  $1,232  se- 
cured In  the  deed  assailed,  and  the  debt  of 
92,900,  therein  maitloned  as  due  defendant 
Ii.  W.  Parsons,  are  "trumped-up  claims,"  ut> 
terly  destitute  of  any  iH<oper  consideration, 
and  these  defendants  are  called  on  to  answer 
where  and  how  they  got  this  money,  etc. 
The  answer  of  Mrs.  Sarah  A.  Parsons  Is  quite 
brief.  She  says  that  she  knows  but  little,  if 
anything,  of  the  allegations  of  the  bill,  except 
as  1^  that  part  that  leten  to  her  debt  As 
to  that  she  says  It  Is  the  proceeds  of  her  pat- 
rimony recelred  from  her  fiitber,  William  R. 
Parsons,  who,  by  deed  dated  25th  May,  1881, 
conreyed  his  lands  to  hla  son,  Joseph  Par^ 
Btms,  whereby  he  provided  as  part  of  the  cob- 
alderatlon  that  he  should  pay  to  hla  idster, 
Sarah  Ann  Parsons,  wife  ot  Ward  Parsons, 
the  snm  of  1800  in  eIgM  annual  payments  of 
flOO  each,  commencing  on  the  Ist  day  of  De- 
cember. 1^84,  and  for  which  Joseph  executed 
to  Sarah  A.  his  eight  promissory  notes,  and 
■he  files  Oils  deed  as  an  exhibit  with  her  an- 
swer. Under  this  ordeae  of  r^erence  Com- 
missioner Gonl^  took  the  depositions  of  some 
12  witnesses.  In  the  presence  of  counsd  on 
both  sides,  who  examined  and  emss-exanilned 
them.  The  commiraloner  filed  his  reput  on 
the  4th  day  of  March,  1895.  It  was  excepted 
to  by  each  party,  and  on  the  9th  day  (tf 
March,  180S,  the  commissioner  was  required 
to  report  fmrthwlth  upon  the  exceptions.  This 
was  done,  and  the  second  report  filed  on  the 
nth  day  of  March.  On  the  15th  day  of 
March  the  cause  was  again  recommitted, 
with  directions  to  ascertain  and  report  wheth- 
er Ward  Parsons  became  Insolvent  by  reason 
oC  making  the  deed  to  W.  W.  I^rsons,  and 
Tarlous  other  matters.  To  this  tbe  commls- 
alfmer  reported  that  this  order  of  reference 
could  not  be  executed,  for  want  of  proof. 
Both  plalntUt  and  defmdant  neglected  to  take 
further  proof,  thereiore  he  could  not  make  a 
report  reqponaire  to  the  order  of  reference. 
I  hardly  think  tbat  a  snfflclent  excise  for 
not  responding  to  >o  Tltel  a  matter.  On  the 
subject  genoally.  see  Ward  Ward's  Heirs, 
40  W.  Va.  — ,  21  S  B.  746.  Whether  the 
dafan  at  Sarah  A  Ward  was  a  Uen  or  not 
was  In  one  view  one  of  the  matters  express- 
ly referred,  and  was  certainly  so  far  pertinent 


to  the  Issue  mad(>  np  by  the  pleadings  as  that 
he  might  properly  report  on  tt  So  defendant 
L.  W.  Parsons,  answering  particularly  the  In- 
formal Interrogatories  put  to  him  in  the  bill, 
says  that  for  more  tbau  five  years  after  he 
became  of  age  he  conducted  his  father's  bnsl- 
ness.  for  which  his  father  owed  and  agreed 
to  pay  what  amoonted  on  the  4th  day  of 
March.  1892,  to  the  sum  of  $2,900.  These 
depositions  show  that  he  rendered  these  serv- 
ices for  his  father  after  he  bad  become  21 
years  old,  on  an  express  contract  that  he  was 
to  br  boarded  and  receive  $42  per  month; 
and  the  testimony  of  seven  or  eight  witnesses 
tends  at  least  to  show  that  these  services  were 
rendered.,  ana.  considering  their  character, 
were  worth  at  least  that  sum  per  month. 
These  two  points  were  thns  put  In  issue  by 
the  pleadings,  and  were  comprehended  in  the 
order  of  reference  without  regard  to  any  qnes- 
ttcm  of  fftiud,  or  to  what  the  commissioner 
might  think  or  r^rt  on  that  subject  It  is 
not  contended  that  the  deed  assailed  was 
^ndtdent  on  its  face.  The  bill  alleges  all 
the  debts  thereby  secured  to  be  bona  fide  ex- 
cept those  two.  As  to  them  it  calls  for  an- 
swer to  definite  and  specific  questions,  and 
these  particular  and  precise  answers  are  giv- 
en. Plaintiff  submits  to  a  demurrer  for  want 
of  necessary  parties,  and  has  the  case  on  the 
trial  dodEet  at  June  turn,  1891,  when  defend- 
ant Ward  ParsMis  answoa  the  amended  bill. 
Plaintiff  files  six  exceptions  to  this  answer. 
An  answer  may  set  up  any  number  of  de- 
fenses which  are  consistent  wltti  each  other 
(1  Bart  Oh.  Prac  391;  1  Danlell,  Ch.  Pmc. 
713),  and  answer  to  amended  ua  may 
set  up  new  matter  of  defOise,  separate  and 
distinct  from  that  set  up  tn  his  answer  to  the 
wi^nal  bill.  An  anaww  cannot  be  demurred 
to,  nor  ite  sufladaicy  In  law  be  raised  tjy  ex- 
ception. That  can  only  be  done  when  the  de- 
fense Is  by  way  of  plea,  when  It  will  be  set 
down  for  argument  on  Ite  sufficiency  In  law. 
It  is  not  our  practice  to  refer  exceptions  to 
answers  to  a  commissioner,  but  th^  are  at 
once  to  be  set  down  ftir  argument  (section 
64,  a  125,  Code;  1  Bart  Ch.  Prac.  394),  and 
the  court  deddes  whether  the  answer  is  suffi- 
cient or  not  For  a  full  discussion  of  the  sub- 
ject, see  Richardson  v.  Donahoo,  16  W.  Va. 
686.  In  the  case  now  in  hand  the  exceptions 
to  this  anawer  were  express^  waived.  But, 
even  If  they  bad  not  been  waived,  or  bad  not 
been  expressly  passed  on  by  tbe  court  we  re- 
gard them  at<  not  well  founded,  and  there 
could  bave  been  no  error  In  overlooking  them 
or  otherwise  fOlUi^  to  pass  on  them. 

This  brings  us  to  the  appellees'  Important 
cnws  assignment  of  error,— did  the  court  err 
In  allowing  to  Sarah  Parsons  tbe  ddit  of  fl,- 
230  dalmed  by  berf  Why  riioald  h«  rffl^t 
to  It  be  called  In  qnestionT  Plaintiffs,  mak- 
ing her  half-brother,  Joseph  Parstins,  their 
own  witness  on  the  subject,  proved  that  she 
recdved  through  him  V800  from  hee  &ttlw*a 
estat&  Mrs.  Sarah  Parsou  also  proves  that 
She  received  9400  from  her  mother's  estate. 
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Ehe  let  her  husband  hare  the  eight  notes  ot 
9100  each  on  her  brother,  Joseph  Parsone,  on 
the  20th  day  of  March,  1883,  for  which  he  at 
that  time  receired  the  money  by  an  arrange- 
ment with  her  brother  by  which  he  settled 
them  before  they  due;  and  Ward  Far- 
Bons  on  that  day  executed  to  her  his  note 
therefor,  which  Is  the  claim  In  controversy. 
There  is  not  a  particle  of  evidence  to  rebut 
this,  or  to  put  In  question  the  bena  fides  of 
her  claim  to  this  sum  and  Its  interest  as  her 
sole  and  separate  property,  beyond  the 
relatloo  of  husband  and  wife,-  for  she  has 
shown  that  It  came  from  her  father's  estate, 
and  was  loaned,  and  not  given,  to  her  hus- 
band. The  plaintiffs  who  protest  so  earnest- 
ly against  this  part  of  the  decree  should  call 
to  mind  that  a  generation  of  husbands  and 
wives  have  been  bom  since  the  Code  of  1888, 
and  that  now  it  Is  out  of  time  in  this  state  to 
Insist  on  the  common-law  doctrine  that  her 
property  becomes  bib  property,  and  liable  for 
his  debts,  as  soon  ae  he  gets  hold  of  It 

We  DOW  proceed  to  examine  the  grounds 
of  error  assigned  by  appellants. 

No.  8.  The  debt  secured  In  the  deed  to  the 
First  National  Bank  of  Piedmont  originated 
as  follows:  Defendant  S.  B.  Walmsley  bor- 
rowed the  money  of  the  bank,  with  Joseph 
Parsons,  S.  £1.  Parsons,  and  D.  S.  Menear 
as  sureties  or  Indorsers.  Walmsley  failed 
to  pay.  Joseph  Parsons,  S.  Parson,  and 
Ward  Parsons  paid  the  discount,  etc.,  until 
the  debt  aggregated  about  $2,667.59,  and  a 
decree  was  obtained  by  these  latter  parties 
(Menear  having  been  released)  to  s^ 
Walmsley's  land  in  order  to  repay  them. 
The  .other  two  assigned  their  Interest  In  the 
decree  to  Ward  Parsons,  who  assumed  the 
whole  debt  to  the  bank  by  a  new  note,  the 
other  two  going  his  security.  This  niade  it 
the  debt  of  Ward  Parsons,  but  he  has  stand- 
ing as  his  security  the  decree  for  the  sale  of 
Walmsley's  land,  shown  to  be  worth  some 
eight  or  nine  thousand  dollars,  so  that  this 
decree  Is  his  property;  and  I  can  see  no 
reason  why  It  may  not  be  used,  directly  or 
indirectly,  for  the  payment  ot  the  debts  of 
Ward  Parsons,  as  was  done  1^  the  onirt  in 
this  case. 

No.  1.  The  court  held  the  debt  of  $2,900.re- 
clted  In  the  deed  assailed  as  due  from  the 
son  and  grantee,  Lemuel  W.  Parsons,  from 
bis  father.  Ward  Parsons,  and  as  part  of  the 
consideration  for  the  land  conveyed  as  fraud- 
ulent and  void  as  to  plaintiff  and  other  cred- 
itors of  Ward  Parsons.  As  we  have  already 
seen,  the  services  were  rendered  by  son  to 
father  after  the  former  had  attained  the  age 
of  21,  and  upon  an  express  contract  that  the 
Son  was  to  receive  $42  per  month  and  board; 
and  that  he  worked  about  five  years  and 
four  months,  a  good  part  of  the  time  haul- 
ing store  goods,  commissaries,  powder,  dyna- 
mite, etc.,  for  railroad  contractors.  It  Is 
shown  that  he  rendered  the  services,  and 
that  they  were  worth  at  least  the  sum  con- 
tracted to  be  paid.    This  appears  from  the 


testimony  of  some  four  or  five  disinterested 
witnesses,  is  not  directly  contradicted  by 
any  one,  nor  have  I  been  able  to  And  any 
circumstance  In  the  record  tending  to  cast 
doubt  on  the  correctness  or  honesty  of  the 
claim.  All  that  is  said  against  it  is  that  he 
would  not  be  likely  to  save  so  much.  But 
it  Is  shown  that  fa€  was  a  good  trader, 
bought  and  sold  cattle,  and  had  other  prop- 
erty and  means  ot  support;  and.  we  may 
conjectare,  was  helped  by  his  father  in  vari- 
ous ways.  ,1  infer  that  the  court  below  did 
not  rest  Its  decision  on  the  ground  that  no 
such  claim  existed;  that  It  was  contrived  for 
the  occasion;  but  that  the  deed.  In  providing 
for  this  claim,  was  intended  to  delay,  hin- 
der, and  defraud  the  plaintiff.  The  deed  Is 
not  fraudulent  on  Its  face.  The  debts  se- 
cured are  justly  due  and  owing.  The  son 
took  possession,  although  the  father  was 
permitted  to  occupy  his  old  home.  The  land 
had  been  offered  before  the  execution  of  this 
deed  at  ¥10,000— about  $10  per  acre— without 
Ward  Parsons  being  able  to  find  a  buyer. 
The  courthouse  had  not  then  been  establish- 
ed on  the  420-acre  tract  sitimte  on  Shafer's 
Fork  of  Cheat  river.  The  payment  of  all 
the  grantor's  debts  was  provided  for,  except 
that  of  this  plaintiff  and  others  which  Were 
denied  and  contested  in  litigation  then  going 
on,  and,  as  we  shall  see  further  on,  on  well- 
founded  grounds  of  defense  pro  tanto.  But, 
taking  Into  consideration  this  debt  of  plain- 
tiff, and  other  claims  then  in  litigation,  the 
debts  of  Ward  Parsons  amounted  to  about 
$12,000;  his  personal  property  had  been  sold 
under  execution;  in  other  words,  he  was  in- 
solvent All  his  property  was  not  sufficient 
to  pay  all  bis  debts.  Wolf  v.  McGugin,  37 
W.  Va.  552,  16  S.  E.  797.  It  is  urged  upon 
the  court  that  when  Ward  Parsons  became 
the  surety  of  Barrett  in  the  replevy  bond, 
and  the  paper  company,  the  assignor  of  the 
First  National  Bank  of  Cumberland,  con- 
sented that  the  personal  decree  entered  in 
the  attachment  suit  against  Barrett,  and  di- 
recting a  sale  of  the  property  attached  and 
repievined,  should  be  set  aside,  and  that  no 
decree  In  favor  of  the  paper  company  should 
be  entered  at  that  term  of  the  court,  plain- 
tlfTs  assignor  thereby  discharged  a  lien  then 
existing  against  the  real  estate  of  Barrett, 
the  principal  attachment  debtor,  to  the  in- 
jury of  Ward  Parsons,  the  surety,  and  bound 
himself  not  to  take  any  decree  during  that 
term.  Ward  Parsons,  the  snre]ty,  was  there- 
by absolved  from  all  liability.  It  is  conced- 
ed that  Barrett,  the  principal,  was  seised 
and  possessed  of  real  estate  situated  In  this 
state  on  the  13th  day  of  August,  1891,  when 
the  personal  decree  was  pronounced  against 
him;  and  that  sucli  decree,  had  it  been  per- 
mitted to  stand,  would  have  been  a  lien  ou 
such  real  estate  (section  6,  c.  139,  Code),  and 
the  surety.  Ward  Parsons,  having  the  right 
to  pay,  or  being  compelled  to  pay,  tlie  same, 
would  be  substituted  to  the  judgment  (de- 
cree) creditor's  lien  against '  BiMTStt's  land 
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for  relmlmrBement;  tbat  the  replevy  bond 
was  executed  by  Ward  Parsons  on  the  iSth 
day  of  August^  1891*  and  that  the  land  was 
only  given  tor  the  release  at  the  personal 
property  attached,  as  It  recites,  and  con- 
cludes as  follows:  "Now,  therefore,  if  the 
said  W.  A.  Barrett,  Jr.,  shall  perform  the 
decree  of  said  court  in  said  cause,  then  this 
obligation  shall  be  void;  otherwise  it  shall' 
remain  in  full  force."  ,On  the  17th  day  of 
August,  1891,  the  attachment  debtor  and 
creditor  went  into  court,  and  without  the 
knowledge  or  consent  of  Ward  Parsons,  the 
surety,  by  their  own  agreement  and  consent 
caused  ndt  only  the  setting  aside  of  the  or- 
der of  sale  of  the  personal  property,  which 
was  right  enough,  but  set  aside  the  personal 
decree  which  bound  Barrett's  land,  and  con- 
sented that  none  other  should  be  entered 
during  that  term.  The  llablll^  of  a  surety 
is  atrictisfilmi  juris.  He  has  a  right  to 
stand  on  the  letter  of  his  contract  His  lia- 
bility Is  limited  by  its  terms,  and  cannot  be 
extended  by  Implication  beyond  what  the 
reasonably  necessary  Import  of  his  language 
requires  and  fairly  comprehends.  See  Mur- 
free.  Off.  Bonds,  |  710,  and  authorities  cited, 
and  Id.  c.  21;  Leonard  t.  County  Court,  25 
W.  Va.  45;  Rigg  T.  Parsons.  29  W.  Va.  622, 
527,  2  9.  E.  81;  PoUng  v.  Maddox.  41  W. 
Va.  — ,  24  S.  E.  999;  Olenu  t.  Morgan,  23 
W.  Va.  467.  If  the  creditor  deprives  the 
surety  of  any  right  which  he  would  have 
had  against  the  original  debtor,  the  siirety 
is  discharged.  Q  Watt,  Act  &  Def.  p.  227, 
and  cases.  See  2  Bart  Law  Prac.  1080, 
note;  1  Bart  Ch.  Prac.  p.  454;  24  Am.  & 
Eng.  Enc.  Law,  854  et  seq.;  Bees  r.  Ber- 
rlngton,  2  White  &  T.  Lead.  Cas.  Eq.  pt  2, 
p.  1890.  The  language  of  this  replevy  bond 
plainly  referred  to  the  performance  by  Ward 
Patsons,  the  surety,  of  the  personal  decree 
which  had  already  been  entered  against  Bar- 
rett, the  principal  debtor;  and  that  was  for 
the  payment  of  the  full  debt,— all  the  cred- 
itor could  ask;  or  perhaps  to  perform -all 
future  decrees  In  that  behalf  that  might  be 
properly  entered.  But  it  was  on  the  condi- 
titm  that  the  creditor  should  not,  without 
Parsons*  knowledge  and  consent  deprive 
Parsons  of  the  right  which  he  then  had  to 
be  subrogated  to  the  plalntUf's  judgment 
lien  against  Barrett's  land,  on  the  payment 
by  him  of  snch  decree.  What  was  the  effect 
of  the  creditor's  agreement  that  no  other 
decree  should  be  entered  in  the  cause  in  fa- 
vor of  plaintiff  at  that  term  of  the  court 
we  deem  it  unnecessary  to  consider.  It  Is 
enough  to  say  that  the  one  which  had  been 
entered  before  the  giving  of  the  replevy 
bond,  and  which  was  a  lien  if  left  to  stand, 
was  set  aside  by  the  plalntlfl,  and  none 
otber  was  entered  to  take  Its  place.  The 
order  of  sale  of  the  personal  property  at- 
tached was  only  a  method  of  executing  the 
decree,  and  the  surety,  by  necessary  Impli- 
cation under  his  contract  and  by  the  terms 
of  the  statnte*  agreed  that  the  order  sale 


should  be  set  aside,  and  the  personal  prop- 
erty be  released  from  the  attachment  and 
given  up  to  the  debtor;  but  he  did  not  con- 
sent or  agree  to  the  setting  aside  of  the 
judgm^t  and  the  destruction  of  the  lien 
thereof  against  the  debtor's  bond.  See,  gen- 
erally, Humphrey  t.  Hitt  6  Grat  509; 
Shields  T.  Mahan,  9  W.  Va.  483;  Knight  v. 
Charter,  22  W.  Va.  422;  Glenn  v.  Morgan, 
28  W.  Va.  467;  McKenzle  v.  WUey,  27  W. 
Va.  658.  Here  the  creditor  has,  by  having 
the  decree  set  aside,  taken  from  the  surety 
the  equity  of  subrogation  to  the  lien  on  Bar- 
rett's real  estate,  which  was  Incident  to  the 
decree.  But  plaintiff  alleges  In  his  bill  that 
the  Potomac  Paper  Company,  Its  assignor, 
sued  defendant  Ward  Parsons  on  the  re- 
plevy bond  at  law;  that  the  defendant 
pleaded,  inter  alia,  that  the  plaintiff  had, 
without  defendant's  knowledge  or  consent 
set  aside  his  decree  and  taken  away  and  de- 
stroyed the  lien,  to  which  he  had  a  right  to 
be  subrogated  on  payment  of  the  decree; 
that  on  this  and  other  pleas  the  Issues  were 
made  up,  and  by  consent  of  parties  the  trial 
thereof  sabmltted  to  the  court  in  Ueu  of  a 
Jury,  and  the  court  found  for  the  plaintiff, 
and  rendered  judgment  against  defendant 
Parsons  on  the  finding;  that  snch  judgment 
still  stands  in  full  force  and  effect  was 
rendered  by  a  court  that  had  Jurisdiction  of 
the  parties  and  of  the  subject-matter,  and 
that  it  is  res  judicata.  The  controversy,  is 
thus  put  to  rest  and  cannot  be  again  brought 
in  issue  in  this  suit  But  defendant  Ward 
Parsons  replies  that  the  plea  put  In  by  him 
and  passed  upon  by  the  court  of  law  was  In 
this  state  one  .of  exclusive,  equitable  juris- 
diction; that  the  common-law  court  could 
not  take  cognizance  of  his  equitable  plea, 
and  therefore  he  Is  not  boand;  and  this  Is 
the  view  taken  in  Poling  v.  Maddox  (decided 
at  this  term)  24  S.  B.  999.  There  is  no  stat- 
ute which  authorizes  the  reception  of  such 
plea  In  this  state  In  a  suit  at  common  law. 
It  is  not  comprehended  within  the  letter  or 
the  spirit  of  section  6  of  chapter  126  of  the 
Code;  and  on  turning  to  the  plea  filed  in  the 
suit  at  law  we  find  no  amount  of  damages 
or  loss  sustained  by  reason  of  the  dischai^e 
of  the  Judgment  set  forth  or  relied  on.  And 
It  seems  to  be  settled  that  if  the  party 
grounds  his  claim  for  relief  on  the  fact  that 
the  creditor  has  released  or  relinquished 
some  security  for  the  debt  which  he  had  ac- 
quired, the  surety  vrill  to  that  extent  be  re- 
leased from  his  obligation.  Knight  v.  Char- 
ter, 22  W.  Va.  422.  In  such  case,  if  the  cred- 
itor, without  the  consent  of  the  surety,  re- 
lease any  lien  which  he  may  have  on  the 
property  of  the  principal  for  the  security  of 
the  debt  the  surety  will  be  discharged  in 
toto  or  pro  tanto,  accordingly  as  the  value 
of  the  property  released  was  equal  to  or  less 
than  the  amount  of  the  debt  McKenzie  v. 
Wiley,  27  W.  Va.  658,  661;  Baker  v.  Brigga, 
8  Pick.  121.  By  Acte  1891,  p.  353,  a  123,  a 
very  Important  and  far-reaching  clause  was 


Digitized  by  Google 


660 


24  SOUTHEASTSRN  &£POBTER. 


(W.  Fa. 


added  to  Bectlon  2  of  chapter  74  of  the  Code 
of  1891  (page  649).  Appellee  omtends  tbat 
this  amendment  has  reference  to  conveyan- 
ceB  made  Insc^vent  debtors  se^ug  to 
give  a  preference,  bat  tbat  It  does  not  ai^ly 
to  a  case  like  this,  where  the  conveyance  U 
charged  to  be  fraudulent  But  I  do  not 
think  the  statute  In  question  can  be  so  con- 
strued as  to  be  given  so  limited  an  applica- 
tion. The  statute  provides,  in  substance, 
ihat,  where  an  insolvent  debtor  gives  or  at- 
tempts to  give  any  creditor  a  preference, 
loch  preference  shall  be  void,  and  the  con- 
veyance, etc,  sball  be  taken  and  held  to  be 
made  for  the  benefit  of  all  the  creditors, 
and,,  so  far  as  necessary,  the  grantee  is  to 
be  treated  as  a  trustee,  and  the  property 
transferred  Is  to  be  applied  upon  the  debts, 
and  paid  to  the  creditors  of  the  Insolvent 
debtor  pro  rata,  with  certain  exceptions  spec- 
ified; and  the  conveyance  of  the  insolvent 
debtor  must  therefore  be  dealt  with  by  the 
court  as  required  by  section  2  of  chapter  74, 
whether  such  gift,  conveyance,  etc,  be  bona 
fide  or  fraodulent  In  law  or  in  fact  (1)  If 
the  sale  or  conveyance  was  bona  fide,  and 
for  a  price  equal  to  the  full  value  of  the 
property,  and  the  court  has  control  of  the 
proceeds,  the  preference  wlU  .be  set  aside, 
and  the  proceeds  will  be  applied  to  the 
debts,  and  paid  to  the  creditors  as  required 
by  the  statute.  (2)  If  the  sale  is  bona  fide, 
but  the  price  is  not  substantially  equal  to 
the  then  full  value  of  the  property,  a  sale 
will  be  made  by  the  court,  so  far  as  may  be 
necessary  to  avoid  the  preferences  and  se- 
cure the  rights  of  all  the  creditors.  (3)  If 
the  sale  or  conveyance  Is  fraudulent,  and 
the  debtor  is  insolvent,  and  gives  such  In- 
hibited preference,  then  the  sale  or  convey- 
ance win  be  set  aside,  and  a  resale  made,  so 
far  as  may  be  required  to  pay  the  honest 
clalras  against  the  insolvent  fraudulent  debt- 
or. (4)  And  It  must  follow  In  such  cases 
Uiat  the  formw  rule  tu  equity  of  rewarding 
the  diligence  of  the  auditor  who  first  as- 
sailed the  fraudulent  deed  of  the  insolvent 
debtor  with  a  preference  over  the  other 
creditors  must  give  way  to  the  statute  as  In- 
consistent therewith  upon  this  statute  as 
thus  amended.  See  Wolf  v.  McOugin,  37  W. 
Va.  552,  16  S.  B.  797;  Kumer  v.  O'NeU,  39 
W.  Va.  515.  20  9.  E.  589;  Beflning  Oo.  v. 
Quinn,  39  W.  Va.  540,  20  S.  E.  676.  This 
equitable  rule  of  rewarding  the  diligence  of 
the  first  assailant  of  the  fraudulent  deed  of 
the  Insolvent  debtor  sometimes  led  to  such 
hardship,  especially  where  the  deed  had  to 
be  b^d  to  be  fraudulent  on  its  face,  that  the 
preference*  given  the  vigilant  assailant  was 
sometimes  worse  than  the  fraud.  Such 
cases  were,  no  doubt,  in  the  eye  of  the  law- 
maker. 

Acatn,  It  !■  MOd  that  It  waa  arxor  to  bear 


the  causo  and  enter  the  decree  complained 
of  until  the  real  estate  of  the  principal  debt- 
ors had  been  raliausted.  "While  It  is  tme 
that  the  sureties  as  well  as  their  principal 
are  all  bound  by  the  com^alnant^s  Jodff- 
ment,  and  he  has  the  undoubted  right  to  re- 
sort for  satisfaction  to  the  property  of  eadi 
and  all  ot  them,  in  equity,  in  a  suit  in  whldb 
all  the  parties  are  alive  and  before  the 
court,  the  court  wUL  respect  the  equities  of 
Che  parties  inter  aese,  and  administer  them 
upon  the  principles  peculiar  to  the  forum  as 
far  as  tbat  can. be  done  without  too  great 
delay,  and  without  prejudice  to  the  rights  of 
the  creditor.  The  principal  deblors'  land 
should  first  be  subjected  to  the  exoneratloB 
of  the  lands  of  the  sureties."  Horton  v. 
Bond,  28  Grat.  815.  825.  "And  where  all 
the  sureties  are  before  the  court  the  entire 
burden  should  not  be  thrown  upon  one  ot 
them."    Gentry  v.  Allen,  32  Grat  254,  261. 

The  record  shows  attachments  levied  on 
and  proceedings  against  several  large  tracts 
of  land  situate  In  this  state  as  the  pn^erty 
of  the  prindiMil  debtor,  hot  there  is  nothing 
to  show  their  condition,  or  what  they  might 
bring  to  the  credit  of  this  cause,  without  un* 
reasonable  delay.  We  can  only  conjecture 
from  brief  of  counsel  that  some  of  these 
creditors  have  suits  pending  for  that  pur- 
pose. I  think  that  the  record  suffldentty 
shows  that  the  debtor.  Ward  Parsons,  at  the 
date  of  this  deed,  did  not  have  property 
enough  to  pay  all  his  debts;  that  the  ^&J0OO, 
the  consideration  of  the  conveyance,  was 
not  the  full  value  of  the  property  conveyed 
to  defendant  Lemuel  W.  Parsons;  and  that 
he  should  be  treated  as  a  trustee  for  the 
benefit  of  all  the  creditors  to  the  full  extent 
of  the  value  of  the  property,  to  be  ascer- 
tained by  a  sale  thereof  under  the  direction 
of  the  court,  not  selling,  however,  the  par- 
cels of  land  mentioned  in  the  decree  of  21st 
day  of  June,  1885,  as  severally  sold  to  W. 
B.  Irwin  and  others,  but  dealing  with  them  as 
provided  for  In  that  decree,  and  also  except- 
ing from  sale  lots  No.  99  and  100,  previously 
sold  Tabltha  Ryan.  In  other  words,  I  see 
no  objection  to  this  decree,  as  far  as  It  goes, 
after  the  debt  of  (2,900  shall  be  restored  to 
its  proper  place  as  a  bona  fide  debt  But  I 
may  have  overlooked  B<»nethliig,  w  lapse  ot 
time  and  change  of  drcnmstances  may  call 
for  8<Mue  modifications  In  the  interest  of  all 
the  partiea  It  may,  with  such  end  In  view, 
an8w;er  some  useful  purpose,  and  In  no  evoit 
can  cause  harm,  to  set  aside  the  decree  of 
2lBt  day  of  June,  1895,  so  that  the  court  be- 
low may,  with  or  without  an  order  of  nUr- 
ence,  bring  the  cause  to  a  final  bearing  in 
accordance  with  the  requirements  of  sec- 
tion 2  of  chapter  74  of  the  Code,  and  of  the 
directlonB  here  glreiL  Berased  and  re- 
manded. 
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STATE  T.  LOWBT. 
(Saprame  Oonrt  of  Appeals  of  Wot  VIrajid&. 

April  11,  1896.) 

FoasBBT  —  Btidiscb  —  Phoddctiok  or  Forqbd 
PArBR— STATBMBMTS  of  FBOSBCOnKO  ArroBNBT 

-~Alibi— Buavnr  of  Fboof— Tuim  Patsm  to 
JuBT  Room. 

1.  Ob  the  trial  of  a  person  accused  of  for- 
jerr  the  allcffed  forged  paper  miiHt  t»  prodaced, 
or  its  noDprodQCtion  satiafaetorily  acconnted  for, 
by  diowiDx  it  to  be  lost,  destto/ed,  or  in  the 
hands  of  the  accused  or  luB  friends;  and,  in  the 
latter  case,  notice  to  produce  it  mnst  be  given  to 
the  accused  or  his  connsel  before  evidence  of  its 
existence,  duiracter,  and  contents  la  admissible. 

2.  The  BtBtements  of  the  prosecntinc  attor- 
ney are  not  evidence  agaioHt  the  accnsed,  unless 
be  Is  sworn,  examined,  and  submits  himself  to 
eross-examtnation  as  any  other  witness. 

3.  In  criminal  prosecutions,  while  the  burden 
of  pro  Ting  |ui  alibi  is  on  the  accused,  on  account 
of  Ita  affirmative  nature,  yet  this  does  not  dis- 
pense with  the  necessity  of  the  state's  proving 
the  actual  presence  of  the  accused  at  the  place 
where,  at  tae  time  when,  the  crime  was  commit- 
ted, when  personal  prM«ice  is  essential  to  the 
commis^n  of  the  crime;  and  if,  from  the  evi- 
dence, the  jury  have  a  reasonable  doul>t  of  the 
presence  of  the  accused  at  the  place  where,  at 
the  time  when,  the  offense  was  committed,  they 
should  acquit  him. 

4.  In  criminal  casee  It  is  Improper  to  permit 
the  Jury  to  take  depositions  in  behalf  of  the  ac- 
cused to  Its  room,  on  retiring;  but  tiit  court 
should,  on  its  request,  have  any  portion  of  such 
dejKMitions  re-read  to  it 

5.  It  is  error  to  allow  one  accused  of  for- 
gery, on  trial  therefor,  to  be  Interrogated  as  to 
other  sindlar  papers,  unleas  it  is  first  shown  that 
such  papers  were  forged,  and  tiM  accnsed  bad 
col^me  connection  therewith. 

(Syllabus  by  the  Oonrt) 

Error  to  drcult  eourt,  Oblo  county. 
R.  li.  Ijowcj  was  convicted  of  forgeiy,  and 
brings  error.  Reversed. 

M.  F.  Dryden,  for  plain  till  in  error.  T.  S. 
VOey,  Atty-  Ge&^  for  tbe  Stato. 

DBNT,  J.  B.  li.  Lowry  was  on  tbe  30tb 
day  of  Bfarcta,  1896,  In  the  criminal  court  of 
Ohio  county,  convicted  of  forgery,  and  sen- 
teoced  to  tbe  penitentiary  for  five  yeara.  Tbe 
drcult  court  of  said  county  having  refused 
bim  any  relief,  he  spiled  for  and  obtained  a 
writ  of  error  to  this  court  Numerous  errors 
are  assigned,  bat  they-  are  too  cumbersome 
to  be  given  at  length.  Tbe  first  five  assign- 
ments relate  to  tbe  refusal  of  the  court  to 
give  five  several  Instructions.  The  sixth  Is 
to  the  arbitrary  dosing  of  the  case  by  tbe 
court  before  the  prisoner  had  concluded  his 
evidence.  The  seventh  la  to  the  refusal  of 
the  court  to  allow  certain  depositions  to  be 
taken  to  tbe  Jury  room  by  the  Jury.  The 
ninth  Is  to  tbe  refusal  of  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial.  The 
t»itb  is  to  tbe  failure  of  the  prosecution  to 
pmdwx  tbe  alleged  forged  instrument,  and 
to  tbe  proving  the  contents  thereof  witbont 
laying  a  proper  foundation  tar  the  admission 
of  andi  prooL  Tba  eleventb  la  to  the  variance 
between  the  Instrument  as  proved  and  as  al- 
leged In  the  Indictments.  The  twelfth  is  to 
tbe  Introdactton  of  Improper  testimony  high- 
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ly  prejudicial  to  tbe  prisoner.  Without  con- 
sidering these  various  errors  In  rotation.  It  is 
sufficient  that  several  of  them  are  well  found- 
ed, and  none  of  them  bat  what  are  calculated 
to  raise  a  qoestion  of  doubt  as  to  whether  the 
prisoner  has  bad  that  fair  and  Impartial  trial 
that  the  law  accords  to  every  one  accnsed  of 
a  heinous  crime. 

The  prisoner  was  indicted  for  foiling,  and 
uttering,  knowing  the.  same  to  be  forged,  the 
following  paper,  to  wit:  "No.  67.  Wheeling, 
W.  Ya.,  July  12, 1893.  The  National  Baiik  of 
West  Virginia,  at  Wheeling,  pay  to  the  order 
of  R,  Li.  Lowry  ft  Bro,  forty-two  '>/io»  dol- 
lars ($42«>/iao)-  Goodhue  &  niomas.**  And 
Indorsed  on  the  back  thereof:  "R.  L.  Lowry 
Bro.,  for  R.  L.  Lowry.  Received  on  same 
six  dollars."  The  state  proceeded  to  prove 
the  contents  of  this  paper  without  producing 
ft,  or  accounting  for  its  nonproductlon.  To 
this  the  prisoner  objected  The  state  then  in- 
troduced one  M.  D.  Post,  whose  testimony  Is 
as  follows,  to  wit:  "QucBtion.  iir.  Post,  what 
Is  that  you  have  In  your  band?  Answer.  This 
Is  an  IndUctment  Question.  Well;  an  indict- 
ment in  tbls  case?  Answer.  Yes,  sir;  against 
R.  L,  Lowry.  Question.  Tou  see  in  tbe  first 
count,  and,  as  well.  In  the  second,  tlie  de- 
scription of  the  paper  alleged  to  have  been 
forged?  Answer.  Yes,  sir.  Question.  Have 
you  seen  the  paper  that  is  described  there? 
Answer.  I  have.  Qnestlon.  Hare  you  com- 
pared It  carefully  with  the  description  in  tbe 
Indictments.— as  to  face  as  well  as  Indorse- 
ments? Answer.  Yes,  sir.  Question.  Say 
whether  or  not  both  is  a  true  and  accurate 
description.  Answer.  They  are  both  accurate 
descriptlonb.  and  I  compared  them  myself 
carefully  at  the  time  this  indictment  was 
made.  I  wrote  tbe  Indictment  myself,  and 
compared  the  original  paper  with  the  descrip- 
tion set  up  In  this  Indictment  in  the  first  count 
And  in  tbe  second  count,  and  they  are  both 
accurate  descriptions.  Question.  Can  you  say 
where  the  paper  Is  now?  Answer.  No,  sir." 
It  does  not  appear  who  tbe  witness  is;  In 
what  capacity  be  acted  In  preparing  the  In- 
dictment; bow  be  came  to  have  the  paper  in 
bis  possession;  wtiat  be  did  with  It;  whether 
be  was  the  legal  custodian  of  It,  and,  if  so, 
whether  he  made  diligent  search  for  it  where 
it  should  have  been  found:  and  that  it  waa 
lostand  could  not  be  produced.  For,lf  itcould 
be  produced,  It  must  be,  as  it  Is  the  very  gist 
of  the  prDBecutl<Hi,and  It  was  improper  to  give 
evidence  of  Its  contents  until  Its  absence  was 
satisfactorily  accounted  for,  as  the  text  writ- 
ers declare.  "The  forged  instrument  must  be 
produced,  or  Its  nonproductlon  justified  from 
necessity,  as  by  showing  that  It  is  lost  or 
destroyed."  2  Blah.  Cr.  Proc  |  433.  This 
witness  simply  testifies  that  he  cannot  say 
where  the  paper  now  is,  although  be  had  It 
on  one  occasion.  Several  other  witnesses 
might  have  testified  the  same  thing,  yet  such 
testimony  Is  not  snfiBcIent  to  show  that  It 
was  lost  OT  destroyed,  or  might  not  be  sup- 
pressed by  amne  one  connected  with  the  prose- 
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cntion,  or  tliat  the  tallme  to  produce  It  wu 
not  the  ftiiilt  of  the  proeecntw.  The  Instni- 
meat  Itself  la  the  best  erldence  of  Itself  bhA 
Its  contents,  snd  thmfore  its  prodoctlon  can 
never  be  dispensed  with,  unless  nnsToldable. 
Pendleton  t.  Gom^  4  Leigh.  684;  Manaway 
T.  State,  44  Ala.  S76;  Com.  r.  BneU,  3  Maas. 
82;  8  Am.  &  Eng.  Bnc.  Law,  684,  636,  notei 

It  Is  true,  after  the  state  had  Introduced 
all  Its  evidence  touching  the  character,  con* 
tents,  and  purport  of  the  paper  In  question, 
the  "witness  Post  Is  recalled,  and  testifies 
that  he  received  the  chedc  from  Squire  ail- 
lespy,  drew  the  Indictment  from  the  war- 
rant  and  dieck,  and  then  either  put  the 
chedc  In  the  Indictment  and  filed  tiiem 
aws7,  or  gave  It  to  the  prosecuting  attorney. 
The  prosecuting  attorney  then  makes  the 
following  statement,  which  appears  to  have 
been  addressed  to  the  court,  and  Is  copied 
hito  the  record:  *'By  Mr.  Howard:  I  want 
to  testify:  That  the  check  of  which  Ur. 
Post  has  spoken  la  his  testimony  I  received 
with  the  Indictment,  and  exhibited  both  to 
the  grand  jury,  in  the  grand  Jury  room,  on 
the  day  they  met,  and  took  the  check  from 
the  grand  Jury  room  to  put  In  a  pigeon 
hole  In  which  papers  of  that  kind  are  kept. 
That  it  remained  there  until  some  few  dii^ 
afterwards,  when  Mr.  Caldwell  came  into 
court  and  said.  'If  yom  honor  please,  we 
crave  oyer  of  this  pi^ier  in  this  case.'  X 
immediately  sent  and  got  the  paper,  and 
Just  harded  It  to  either  Ur.  Dryden  or  tHr. 
Caldwell,  an^  since  that  time  I  have  not 
seen  the  check.  That  I  have  carefnlly,  thor- 
oughly, and  exhaustively  examined  every 
place  In  my  office  that  It  Is  the  least  bit 
probable  it  could  be.  I  have  gone  to  the 
extent  of  going  through  receipt  files  and  let- 
ter flies,  and  every  place,  without  reference 
to  places  in  which  it  is  usually  kept;  have 
opened  envelopes  of  other  cases.  Mr.  Hand- 
lau  and  I  searching  together,  and  devoted 
at  least  three  hours  to  careful  and  sys- 
tematic search  for  It.  And  I  can  say,  after 
a  thorougb  search,  that  It  Is  not  there,  and 
that  I  have  not  seen  it  since."  It  la  not 
shown  that  be  was  sworn,  or  that  he  was 
Introdnced  as  a  witness,  or  that  the  prisoner 
admitted  such  statement  to  be  used  as  evi- 
dence against  him  without  cross-examina- 
tion, or  that  he  was  cross-examined.  The 
unswom  statements  of  the  prosecuting  at- 
torney are  not  evidence  against  a  prisoner. 
It  is  true,  he  says.  "I  want  to  tesU^."  It 
does  not  appear  that  he  did  so.  but  tliat  he 
merely  made  a  statement  of  what  he  was 
willing  to  do,  If  required.  He  should  have 
been  sworn,  as  any  other  witness,  and  But>- 
Jected  himself  to  cross-examination,  unless 
the  prisoner  waived  the  right  to  do  so.  The 
preliminary  evidence  as  to  the  loss  of  a 
paper,  before  proving  its  contents,  Is  ad- 
dressed to  the  court  and  not  to  the  Jury,  and 
yet  it  is  proper  evidence  for  the  considera- 
tion of  the  latter  when  the  question  Is  as  to 
whether  such  a  paper  as  that  described  was 


aver  In  existence.  If  It  Is  not  prodnoed,  and 
It  Is  not  shown  to  have  been  destrcgred  or 
lost,  and  thus  rendered  incapable  of  pro- 
ductioo,  then  the  Just  Inference  is  that  such 
KKiper  never  had  an  existence.  So  that  the 
evidence  €t  the  existmce  and  loss  is  proper 
for  the  consideration  of  the  Jury.  The  iderk 
of  the  court,  and  not  ^e  prosecuting  at- 
torney, is  the  custodian  of  Indictments;  and, 
if  the  check  waa  placed  In  the  Indictment,  it 
would  hare  been  returned  therewith  to  the 
deiVs  office.  So  that,  even  admlttii^  the 
statement  of  Mr.  Howard  to  be  eridence  be- 
fore the  court  and  Jury,  there  la  no  evidence 
to  show  that  such  check  Is  not  In  the  cus- 
tody of  the  clerk  of  the  court,  or  in  the 
clerk's  office,  or  that  any  search  therefor 
had  been  made  In  sneh  office.  The  wit- 
nessoi  for  the  state  purge  themselves  of  tbe 
possession  of  the  check,  bat  that  does  not 
substantiate  Its  loss,  unless  diligent  search 
has  been  made  ftor  It  where  It  might  be 
l^ally  deposited,  or  unless  it  Is  traced  to  the 
possession  of  the  prisoner  or  his  counsel,  as 
Mr.  Howard  Intimates  in  his  statement;  and 
then  notice  to  produce  It  should  be  given, 
before  attempting  to  prove  its  contents. 
Foulkea  v.  Com.,  2  Bob.  (Va.)  836;  2  Bish. 
Or.  Proc  8  433»  citing  State  r.  Cole,  Id  Wla. 
142. 

The  following  instructions  asked  by  the 
prisoner  were  refused  1^  tbe  court:  "In- 
struction No.  2.  The  Jury  are  Instructed 
further  that  the  presumption  of  Innocence 
is  not  a  mere  form,  to  Iw  disregarded  by  the 
Juiy  at  pleasure,  but  It  is  an  essential  and 
substantial  part  of  the  law  of  the  land,  and 
binding  on  the  Jury  Jn  this  case;  and  It  Is 
the  duly  of  the  Jury  to  give  the  defendant  In 
this  case  the  full  benefit  of  the  presump- 
tion, and  to  acquit  the  defendant  unless  they 
feel -compelled  to  find  him  guilty,  as  char- 
ged, by  the  law  of  the  land  and  tbe  evidence 
in  this  case,  convincing  them  of  bis  guilt, 
as  charged,  beyond  all  reasonable  doubt" 
"Instruction  No.  16.  Tbe  court  further  In- 
structs the  Jury  that  If  they  believe  from  tbe 
evidence  that  at  the  time  the  paper  writing 
mentioned  in  the  Indictment  was  forged  or 
uttered,  or  attempted  to  be  employed  as 
true,  with  the  knowledge  tliat  Eiaid  paper 
writing  was  false  and  forged,  if  at  that  time 
the  defendant  B.  L  Lowry,  was  in  CaUetts- 
burg,  Ky.,  as  shown  by  witnesses  for  the  de- 
fendant and  was  not  present  in  Wheeling, 
Ohio  county,  W.  Va.,  at  the  time  the  alleged 
offense  was  committed,  then  the  Jury  are 
instructed  that  they  must  acquit  the  defend- 
ant unless  It  has  been  proved  to  the  satis- 
faction of  the  Jury,  and  beyond  all  reason- 
able doubt  that  he  In  some  manner  aided, 
assisted,  advised,  or  encouraged  tlie  com- 
mission of  the  said  offense  before  It  was 
committed.  Instruction  No.  17.  The  court 
further  instructs  the  Jury  that  if  they  en- 
tertain any  reasonable  doubt  as  to  whether 
or  not  the  defendant  was  In  Catiettsburg, 
Ey.,  or  Wheeling,  in  Ohio  county,  W.  Va.. 
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■t  tbe  time  the  oBeam  cSuused  wts  ciHnmltr 
ted,  then  It  la  a  nile  of  law  Inflexible  In 
Its  operation,  and  the  sworn  dnty  at  the 
Juiy,  to  KlTe  the  heneflt  of  mcb  doubt  to  the 
defmdant,  and  to  acquit  him,  unleas  tbe7 
are  constrained  by  tbe  evidence  i»  believe, 
beyond  all  reaanuCble  doubt,  that  in  some 
manner  tbe  defendant  aided,  abetted,  or  eiw 
cooraged  tbe  commission  of  tbe  offense 
charged  in  tbe  indictment  Instroctlon  No. 
18.  Tbe  court  Instracts  the  Jury  that  tf,  after 
considering  all  tbe  evidence  introduced  1^ 
the  proseentton.  and  all  the  evidence  Intro- 
duced 1^  the  defense^  they  entertiUn  any 
reasonable  doubt  as  to  whether  the  defend- 
ant has  been  identified  as  the  person  who 
committed  the  offense  charged  in  tbe  Indict- 
ment, then  the  Jury  are  Instructed  that  tb^ 
shonld  Bml  the  defendant  not  guilty.  In- 
struction Na  19.  The  Jury  are  further  in- 
Btructed  that.  If  they  should  entertain  a  rea- 
sonable doubt  as  to  tbe  defWdant's  guUt, 
they  should  find  blm  not  guUty,  although  tbe 
jury  mlgbt  not  be  able  to  find  that  the  alibi 
was  fully  proved." 

There  appears  to  Ije  no  good  reason  why 
these  instmctloDB  were  not  given  to  the  jury. 
It  is  said  that  InBtructlons  to  the  same  im- 
port had  already  been  given;  yet,  while 
this  La  true,  these  are  worded  In  a  different 
manner  from  those  given,  with  the  evident 
Intention  of  bringing  to  the  attention  of  the 
Jury  different  phases  of  the  defense,  and, 
while  they  might  hare  been  the  same  In  ef- 
fect, yet  in  cases  of  doubt  the  prisoner  Is  en- 
tlUed  to  the  benefit  of  it  It  Is  not  the  dis- 
position of  this  court  to  encourage  conns^ 
in  an  undue  repetition  of  the  same  questions 
of  law,  Id  repeated  instructions,  especially 
in  civil  cases^  yet  where  the  evident  pur- 
pose Is  to  protect  the  liberty  or  life  of  a  pris- 
oner, tbe  courts  should  be  careful  not  to  de- 
prive him  of  his  legal  rights  by  a  too  strict 
construction  of  rules  of  practice.  The  de- 
fense of  the  prisoner  was  not  guilty,  which 
he  attempted  to  substantiate  by  proving  an 
alibi.  These  instructions  principally  related 
to  such  alibi,— especially  the  sixteenth  and 
seventeenth.  The  burden  of  proving  such 
alibi  is  upon  the  prisoner,  but  If  the  evidence 
tends  to  prove  the  same,  and  to  show  that 
he  could  not  have  been'  guilty  of  the  offense 
ctmrged,  because  he  was  absent  from  tlie 
place  where,  at  the  time  when,  it  was  com- 
mitted, then  It  would  be  proper  for  the  court 
to  Instruct  the  Jury  that  if  there  was  a  rea^ 
sonhble  doubt  whether  the  prisoner  was  at 
the  place  where,  at  the  time  when,  the  of- 
fense was  committed,  they  should  acquit 
him.  For,  If  they  have  a  reastmable  doubt 
as  to  bis  being  present  at  the  place  when 
the.  offense  was  committed,  then  they  must 
have  the  same  doubt  as  to  his  committing 
the  offense,  as  be  could  not  oommlt  It  with- 
out b^ng  present  AUbl,  being  strictly  a 
defense,  must  be  proven  by  the  defendant 
But  the  presence  of  the  accused  being  nec- 
essaiy  to  the  commission  of  tbe  <^ense,  Uw 


burden  of  proving  preaenoe  Is  first  upon  tbe 
state;  and  If  the  state  fan  to  iwove  his  pres- 
ence, or  the  evidence,  as  a  whole,  still  leaves 
tbe  question  of  his  mesence  in  a  otwditlw 
of  reasonable  doubt  In  the  minds  of  the  Jury, 
It  must  acquit  him,  tot  the  reason  that  he  la  \ 
not  shown  to  be  guilty,  beyond  all  reason- 
aUe  doubt  The  defense  of  alibi  Is  always 
set  up  In  opporition  to  the  affirmative  proof 
ot  bis  preeenee,  and  saying  that  tbe  bur- 
den Is  on  the  prisoner  to  establish  such  alibi 
is  <mly  to  asaert  that  he  must  j^odnce  suffi- 
cient iwoof  to  overcMne  tbe  evidence  ot  his 
presence  already  In,  and  thus  raise  a  rea- 
■onable  6xmht  In  the  minds  of  the  Jniy  as  to 
the  commission  of  the  offrase  by  him.  This 
is  in  accord  with  the  case  of  State  v.  Ward, 
61  Vt  182,  17  Aa  483.  It  Is  not  necessaxy 
to  use  tbe  word  "evidence"  In  every  instruc- 
tion, nor,  In  amnectlon  therewith,  to  nse  the 
word  "whole,"  or  tbe  wch^  "In  the  case"; 
for,  unless  the  contrary  appears,  every  In- 
stmction  will  be  presumed  to  be  given  'In 
view  of  the  whole  evidence  in  the  case." 
For  Instance^  talcs  Instruction  Na  17,  in 
these  words:  "The  court  farther  •InstnictB 
the  Jury  that  If  they  entertain  any  reaaon- 
able  doubt  as  to  whether  ot  not  tbe  defend- 
ant was  in  Oatlettsbnix,  Ky.,  or  Wheeling, 
W.  Va.,  at  the  ttane  tbe  offense  chained  was 
ccHumltted."  Here,  undoubtedly.  It  mtist  be 
presumed  thai  the  jury  should  cmslder  the 
whole  evidence  In  the  case.  So  that  this  In- 
struction Is  equivalent  lu  effect  to  saying, 
"If  the  Jury  have  any  reasonable  doubt  as 
to  the  guilt  of  tbe  prisoner,  they  must  ac- 
quit him,"  which  is  tbe  one  universal  golden 
rule  and  standard  tor  the  comparison  and 
measurement  of  all  instructions;  and  when 
any  Instruction,  It  matteza  not  what  Its  ver^ 
blage,  can  be  idiown  to  be  the  equivalent  ot 
this  standard,  such  InstmctlOT  Is  proper  and 
right  end  should  be  given.  In  the  light  of 
the  evidence  In  this  case,  the  following 
clauses  could  be  omitted  from  Instructions 
No.  16  and  No.  17  without  vitiating  them,  to 
wit:  "Unless  It  has  been  proved  to  the 
satisfaction  'of  the  Jury,  and  beyond  -all  rea- 
sonable doubt  tliat  he  In  some  manner  aid- 
ed, assisted,  advised,  or  encouraged  the 
commission  of  tbe  said  offense  before  it  was 
committed,"  and  "unless  they  are  constrain- 
ed by  the  evidence  to  believe,  beyond  all  rea- 
sonable doubt  that  in  some  manner  the  de- 
fendant aided,  abetted,  or  encouraged  the 
commission  of  the  offense  charged  in  the 
indictment"  These  reserratlons  are  in  fa- 
vor of  the  state,  and  there  la  no  evidence 
tending  to  prove  them;  and  while  they  are 
not  improper,  Included  In  instructions  for 
the  prisoner,  yet  they  are  unneoesBary,  and 
would  be  Improper,  under  the  evidence,  if 
given  for  the  state.  Technicalities  should 
never  be  resorted  to  by  the  state  to  sustain 
prosecutions  against  citizens,  or  a  stranger 
within  its  gates;  but  Its  delight  should  be 
to  afford  the  highest  and  lowest  friend  or 
foe,  unfortunate  enough  to  be  cha^ied  with 
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crime,  a  fair  and  impartial  trial.  Mr.  Black- 
stone  says  It  is  better  for  ten  guilty  to  escape 
than  for  one  Innocent  man  to  soffer  pun- 
ishment wrongfully.  The  innocent  nerex 
should  be  convicted.  There  Is  no  excuse  for 
it,  except  prejudice,  partiality,  undue  influ- 
ence, or  bias;  for  If  the  golden  rule  abore 
referred  to— to  wit,  to  convict  no  one  cbar^ 
ged  with  crime,  unless  bis  guilt  Is  establish- 
ed beyond  all  reasonable  doubt— Is  strlcUy 
observed,  the  conviction  of  the  innocent  Is 
rendered  Impossible.  This  rule  is  not  for 
the  purpose  of  allowing  the  guilty  to  es- 
cape, but  it  is  for  the  protection  of  tnno- 
cency  from  unmerited  condemnation  through 
the  Imperfection  of  human  Justice.  And  It 
Is  nothing  more  than  saying,  where  great 
wrong  may  be  the  result  of  mistaken  choice. 
In  case  of  doubt  always .  take  the  side  of 
safety.  As  life,  liberty,  and  reputation  are 
more  valuable  than  property,  the  rules  of 
evidence  should  be  more  carefully  observed 
tn  criminal  than  In  dvll  cases.  Hence  In 
the  former  the  evidence  of  guilt  must  ' be 
conclaslve,  while  in  the  latter  mere  prepon- 
derance must  prevaiL  The  prosecatlon  in 
this  case  seems  to  have  been  permitted  by 
the  court  to  use  rather  questionable  means 
to  secure  the  conviction  of  the  prisoner. 
Counsel  argue  that  this  should  be  over- 
looked, as  the  prisoner  would  have  been  con- 
victed in  any  event.  If  so,  why  did  the 
prosecutor  resort  to  such  means?  The  In- 
troduction of  another  check,  not  shown  to 
be  forged,  and  with  which  the  prisoner  is 
not  shown  to  have  any  connection  whatever, 
and  Intimating  that  he  forged  and  uttered 
the  same,  by  asking  him  questions  with  that 
end  in  view,  and  the  allowing  such  matter 
to  remain  before  the  Jury,  was  plainly  er- 
roneous, and  tended  to  prejudice  the  Jury 
against  the  prisoner.  Such  evidence  should 
not  have  been  admitted,  and,  being  admit- 
ted, should  have  been  excluded.  In  the  cas* 
of  State  V.  Saunders,  68  Iowa,  870,  27  N.  W. 
455,  the  court  holds,  "In  a  proceeding  for 
uttering  forged  notes,  evidence  tending  to 
show  that  defendant  had  had  a  questionable 
connection  with  another  note  was  improp- 
erly admitted,  when  there  was  no  evidence 
that  Bucb  other  note  was  forged."  But  not 
only  must  tt  be  shown  to  have  been  forged, 
but  the  prisoner  must  be  shown  to  have  had 
questionable  connection  with  It  It  is  true, 
the  prisoner  denied  all  connection  with  such 
che<dc.  So  he  dented  all  connection  with 
the  check  on  which  the  Indictment  was 
founded,  and  yet  the  jury  found  against 
him;  and  the  mere  iDtlmatlon  that  he  had 
forced  other  checks,  even  In  presence  of  his 
denial,  may  have  prejudiced  bim  with  the 
Jury,  coupled  as  tt  la  with  the  fact  that  the 
court  refused  to  reject  such  Improper  testi- 
mony. Code,  c.  131,  I  12,  has  no  applicar 
tion  to  depositions  taken  In  criminal  cases, 
but  they  are  governed  by  chapter  169,  { 
1;  and  therefore  the  ooml  committed  no 
MTor  i&  not  allowing  the  Jury  to  take  the 


depositions  to  the  Jury  room,  but  the  court 
should  liave  seen  that  the  jury  were  fully 
Informed  as  to  their  contents,  so  as  to  en- 
able them  to  arrive  at  a  Just  conclusion. 

Before  closing  a  case,  the  court  should  af- 
ford the  prisoner  a  fair  opportunity  to  intro- 
duce all  his  testimony.  It  is  true,  this  trial 
appears  to  have  been  long  drawn  out,  but 
the  fault  appears  to  be  more  with  the  prose- 
cution than  with  the  defense,  owing  to  the 
haphazard  way  adopted  in  the  introduction 
of  testimony.  The  order  of  the  testimony  is 
usually  immaterial,  and  yet  some  approach 
to  order  should  be  observed,  so  as  to  be  con- 
sistent with  and  effect  the  ends  of  Justice. 
The  Judgment  in  this  case  Is  reversed,  the 
verdict  of  the  Jury  set  aside,  and  a  new 
trial  awarded  the  prisoner,  and  the  case  is 
remanded  to  the  criminal  court  of  Ohio  coun- 
ty, to  be  further  proceeded  in  In  accordance 
with  this  opinion  and  the  law  In  sueti  cues 
made  and  provided. 

BBANNON,  J.,  abaent 


«t  w.  Ts.  uo 

D1CKEL  V.  SMITH  et  aL 
(Supreme  Court  of  Appeals  of  West  Vfrglafa. 

April  8,  1896.) 

TEDSTBBS  — iHPRnVEMKNT  OF  TrUBT  pBOPBnTT  — 
RBiyBOIUEMBItT. 

Where  a  trustee  In  good  ftiltb  npeads 
his  own  funds  In  improving  the  property  of  tbs 

cestui  que  trust,  and  the  property  Is  enhnnced  in 
value  Dj  Buch  improvements  to  the  extent  of 
the  expense  tbereoi,  such  trustee  is  entitled  to  be 
reimborsed  socfa  expense  out  of  the  increased 
rents  occasioned  by  such  hivroTementa. 
(Srllabas  by  the  Court) 

Appeal  from  dreutt  court,  Wood  county. 

Action  by  H.  F.  Di<dEel.  committee  of  Delia 
Doer,  against  W.  H.  Smith,  Jr.,  and  otliera. 
Judgment  for  defendants,  and  plaintllt  aih 
peals.  Reversed. 

John  A.  Hutchinson  and  Miller  &  White,  tot 
appellant  Merrick  &  Smith  and  Van  Winkle 
&  Ambler,  tor  appellees. 

DENT.  J.  Hubert  F.  Dickel,  committee  at 
Delia  Doer,  appeals  to  this  court  from  a  de- 
cree of  the  circuit  court  of  Wood  county,  ren- 
dered on  the  23d  day  of  February,  1884,  in  a 
chancery  case  therein  pending,  wherein  said 
committee  was  plaintiff  and  W.  H.  Smith, 
Jr.,  et  al.  were  defendants.  This  Is  the  sec- 
ond appeal  In  this 'cause.  See  88  W.  Va.  635, 
18  S.  E.  721.  On  the  former  appeal  the  title 
of  W.  H.  Smith,  Jr.,  to  the  property  In  con- 
troversy was  held  to  be  void,  and  he  to  be 
trustee  thereof  for  the  ben^t  of  the  lunatic, 
Mrs.  Doer;  and  the  cause  was  remanded  to 
be  further  proceeded  in  according  to  such 
opinion  and  the  rules  of  law  and  equity.  Aft- 
er the  cause  was  remanded  the  plaintiff  pro 
ceeded  by  action  of  ejectment  to  oust  the  de- 
fendant Smith,  and  then,  in  the  chancery  suit 
to  compel  him  to  account  for  the  rents  and 
inoflts.   The  drcolt  court  referred  the  ma^ 
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ter  to  a  commiBsioiier,  and  on  the  coming  In 
of  his  report  entered  the  following  decree, 
now  nere  complained  of.  to  wit:  "And  now, 
at  this  day,  to  wit,  at  a  drcult  court  continued 
and  held  for  Wood  county,  at  the  courthouse 
thereof,  on  August  6,  1895,  this  cause  came 
on  again  to  be  beard  upon  the  bill  and  upon 
all  frirmer  orders,  decrees,  and  proceedings, 
-  and  upon  all  papers  heretofore  read  herein, 
and  upon  the  report  of  O.  M.  Enrlght,  qtedal 
commtssloPer,  heretofore  filed,  and  upon  the 
exceptions  of  the  defendant  W.  H.  Smith,  Jr., 
thereto,  and  upon  a  copy  of  the  judgment  In 
ejectment  in  the  case  of  Hubert  Dldc^  com- 
mittee aforesaid,  against  the  said  W.  H. 
Smith,  Jr.,  and  M.  L.  and  M.  A.  Jones,  which 
la  by  agreement  of  the  parties  made  a  part 
of  the  record  of  this  cause,  and  was  argued 
by  counsel,  on  consideration  whereof  the  court 
Is  of  opinion  that  the  three  several  exceptions 
of  the  defendant  W.  H.  Smith,  Jr..  except  as 
hereinafter  decreed,  are  not  well  taken.  It  .is 
therefore  ordered,  adjudged,  and  decreed  that 
the  said  exceptions,  and  each  of  them,  except 
in  so  far  as  herein  decreed,  be,  and  the  same 
are,  oTerruled.  And  the  court  doth  find  and 
doth  adjudge,  order,  and  decree  that  the  net 
antmal  value  at  the  real  estate  in  the  will  and 
proceedings  mentioned  from  August  2,  1682, 
the  date  when  the  said  W.  H.  Smith,  Jr.,  ob- 
tained possession  thereof,  to  the  time  when 
the  Improvements  were  made  thereon  by  lilm. 
In  June,  1888,  was  |7B,  and  that  the  net  an- 
nnat  value  thereof  from  the  time  said  im- 
provements were  made,  not  taking  Into  con- 
sideration the  hicreased  value  resulting  from 
said  improvements,  to  March  10,  1890,  the 
date  of  the  death  of  the  life  tenant  Anton 
Doer,  was  $76,  and  that  the  aggregate  annual 
value  from  said  10th  day  of  March,  1890,  to 
the  Sd  day  of  March,  1894,  the  date  of  the 
judgment  in  ejectment  aforesaid,  Including  in- 
terest to  this  date,  is  the  sum  of  $354.04.  The 
court  being  of  the  opinion,  and  doth  now  ad- 
judge, order,  and  decree  that  the  said  W.  H. 
Smith,  Jr.,  is  not  liable  to  account  to  the 
said  complainant  for  the  Increased  annual 
value  of  said  property  resulting  from  the  im- 
provement made  by  said  Smith,  to  wit,  the 
sum  of  $200  per  annum,  as  found  by  said 
Commissioner  Enrtght  The  court  dotii  fur- 
ther find  and  doth  adjudge,  order,  and  decree 
that  the  value  of  the  improvements  or  repairs 
made  by  the  said  W.  H.  Smith,  Jr.,  in  June, 
18S8,  while  he  was  occnpylngthesaid  property 
as  life  tenant,  was  as  of  the  date  of  the  death 
of  said  Anton  Doer  the  sum  of  $1,248;  and  In 
consideration  whereof  the  court  Is  of  the  opin- 
ion, and  doth  further  adjudge,  order,  and  de- 
cree, that  the  said  W.  H.  Smith,  Jr.,  Is  not 
liable  to  account  to  the  said  complainant  for 
the  annual  value  of  said  property  at  the  rate 
•jt  $200  per  annum,  but  Is  liable  to  account 
to  him  therefor  at  the  rate  of  $76  per  annum, 
but  that  he  Is  entitled  to  offset  tbe  value  of 
said  improvements  against  the  said  sum  of 
$364.04,  the  aggregate  sum  aforesaid;  but  the 
«nut  1>  of  the  <i^nloDt  and  doth  adjudge,  oi^ 


der,  and  decree,  that  the  said  Smith  Is  not 
entitled  to  be  relmbuarsed,  nor  to  have  a  de* 
cree  against  the  complainant  nor  the  estate 
of  said  Delia  Doer,  for  the  excess  of  said  Im- 
provements over  said  aggregate  sum  of  $354.- 
04."  A  large  part  of  the  decree  Is  omitted  as 
having  nothli^  to  do  with  the  questions  pre- 
sented by  this  appeal. 

The  plaintiff  relies  on  the  following  errors: 
"First  The  court  erred  in  decreeing  that  the 
defendant  W.  H.  Smith,  Jr.,  Is  not  liable  to 
account  to  your  petitioner  for  the  full  net 
annual  value  of  the  property  In  the  bill  men- 
tioned, to  wit  $200  per  annum,  since  the  10th 
day  of  March,  1890,  the  date  of  the  death  of 
Antcn  Doer,  the  life  tenant  to  the  date  oC 
tbe  Judgment  in  ejectment  against  said 
Smith,  to  wit  the  3d  day  of  Marcb,  1894, 
with  Interest  Second.  The  court  erred  in 
decreeing  that  the  defendant  Smith  was 
only  liable  to  account  to  your  petitioner  for 
the  rents  and  proflte  at  the  rate  of  $76  per 
annum,  and  not  at  the  rate  of  $200  per  an- 
num. Third.  The  court  erred  In  decreeing 
that  the  said  W.  H.  Smith,  Jr.,  woa  entitled 
to  set  ott  against  the  rents  and  profits  of 
said  property  the  value  of  the  alleged  Im- 
provements by  him  while  he  occupied  said 
property  as  life  tenant  which  accrued  to 
your  petitioner  after  the  death  of  Anton 
Doer,  and  after  demand  for  the*  possession 
of  the  property  by  your  petitioner,  and  after 
the  suit  In  ejectment  was  brought  against 
him."  The  defendant  Smith  assigns  as  error 
that  be  was  not  allowed,  as  against  the 
property,  the  fuU  amount  of  the  Improve- 
ments put  thereon  by  him.  The  commis- 
sioner's report  and  the  evidence  returned 
therewith  by  reasons  of  the  exceptions  taken 
thereto  show  the  facts  to  t>e  as  follows: 
That  six  years  after  Smith  became  the  pur- 
chaser of  the  property  at  tbe  commissioner's 
sale  some  time  In  tbe  year  1888  he  Improved 
the  property  to  the  amount  of  $1,300.  and  en- 
hanced Its  value  to  that  otent;  that  prior 
thereto  the  rents  of  the  property  amounting 
to  about  $100  per  annum  were  not  more  than 
sufficient  to  keep  tbe  property  In  repair,  and 
pay  the  taxes  thereon;  that  after  tbe  im- 
provements were  made,  the  net  rente  of  the 
property  after  the  inyment  of  taxes  and  re- 
pairs amounted  to  $200;  that  he  continued 
to  hold  the  property  until  July  10,  18i>4,  when 
he  was  ousted  therefrom  by  the  ejectment 
suit 

This  court  plainly  Indicated  In  Ite  former 
decision  that  Smith,  having  purchased  in 
good  faith,  under  void  decrees,  he  should  be 
held  to  be  a  trustee  of  tbe  property  for  the 
Insane  woman;  and  remanded  the  case,  that 
the  circuit  court  might  treat  him  as  such, 
and  require  him  to  account  accordingly.  He 
was  not  to  be  treated  as  a  tort  feasor,  a 
wrongdoer,  or  a  trespasser  against  whom  all 
the  mere  fictions  of  law  were  to  be  en- 
forced, but  Justly  and  equitably,  according 
to  the  actual  facte  and  the  truth  as  they 
should  be  established  by  tbe  avideoce.  Such 
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being  the  determination  of  the  conrt,  right 
or  wrong.  It  la  res  adjndlcata,  so  far  as  this 
case  Is  concerned,  and  Is  no  lon^r  an  open 
question,  and  the  counsel  should  have  gov- 
erned themselves  in  accordance  therewith  in 
the  circuit  court  It  was  the  duty  of  the 
chancery  court,  having  taken  Jurisdiction,  to 
have  gone  on  to  complete  Justice  netwwn 
the  parties,  and  to  have  stayed  all  proceed- 
ings at  law  iUTolrlng  the  question  of  the 
possession  of  the  property,  as  the  parties 
and  the  property  were  both  sobject  to  Its  Ju- 
risdiction and  control.  It  was  therefore 
wrong  for  the  trustee,  Smith,  to  be  deprived 
of  the  possession  of  the  property  until  It  was 
done  by  order  of  the  chancery  court.  But  as 
he  did  not  raise  objection  to  the  law  pro- 
ceedings, or  ask  to  be  restored  to  the' posses- 
sion of  the  property,  he  will  be  considered 
to  have  waived  his  rights  In  this  respect. 

The  doctrine  of  courts  of  law  as  to  im- 
provements allowed  in  ejectment  cases  does 
not  govern  in  this  case;  but  It  Is  governed 
by  equitable  principles  relating  to  the  ac- 
counts and  settlements  of  trustees.  In  the 
case  of  Pratt  v.  Thornton,  28  Me.  S55,  It  was 
held  that  "a  trustee  cannot  deduct  -  the 
amount  expended  by  bim  for  additions  and 
improvements  on  the  trust  estate  to  the 
prejudice  of  the  cestui  que  trust"  In  the 
same  case  It  la  said:  "It  Is  the  business  of  a 
court  of  equity  to  afford  full  protection  to 
the  cestui  que  trust  but  not  to  punish  the 
trustee  for  his  ignorance  or  carelessness 
merely,  further  than  is  required  for  such  pro- 
tection." Also:  "It  must  be,  and  always  has 
been,  the  anxious  wish  of  a  court  of  chan- 
eery  to  save  a  trustee  from  harm  while  he 
is  acting  In  good,  faith."  Thompson  v. 
Thompson,  16  Wis.  94;  27  Am.  &  Eng.  Enc. 
Law,  177, 178.  A  trustee  canuot  improve  his 
cestui  que  trust  out  of  the  estato,  nor  can 
he  ordinarily  charge  the  corpus  of  real  es- 
tate with  improvements.  But  where  he 
makes  improvements  In  good  faith,  and  ht 
enhances  thereby  the  value  of  tbe  property, 
and  increases  the  rents  thereof,  to  the  extent 
of  such  enhancement  and  Increase,  he  should 
be  reimbursed  at  least  out  of  such  increased 
rents.  Defendant  Smith  In  good  faith,  In 
the  year  1888,  placed  improvements  on  the 
property  in  controversy  to  the  amount  of 
91,300,  and  the  property  was  enhanced  in 
value  to  that  extent  and  the  annual  rents  In- 
creased thereby  $200.  This  did  not  preju- 
dice the  rights  of  the  cestui  que  trust  but 
benefited  her  property  to  the  full  extent 
thereof.  This  Is  not  controverted,  but  Is  an 
admitted  fact  Without  these  Improvements 
the  property  was  and  would  have  continued 
worthless,  as  the  rents  were  only  sufficient 
to  keep  up  the  repairs  and  pay  the  taxes 
thereon.  The  Improvements  should  be  paid 
for  not  out  of  the  corpus  of  the  property  but 
out  of  the  increased  rents  derived  from  and 
by  TCRaon  of  such  Improvements  alone.  But 
Mrs.  Doer  having  to  pay  for  these  improve- 
nwDts  Id  full,  she  la  entitled  to  the  Increased 


rOLt  occultmed  thereby,  not  only  from  the 
expiration  of  the  life  tenancy,  but  from  the 
date  of  the  improvements.  The  life  tenant 
being  her  trustee  or  committee,  cannot  im- 
prove her  property  to  increase  the  rents  and 
then  keep  the  Increased  rents,  and  make  her 
pay  for  the  Improvements.  He  Is  regarded 
as  loaning  her  estate  the  money  the  improve- 
mento  cost  on  which  he  is  entitled  to  inter- 
est; but  she  Is  entitled  to  be  credited  thereon 
with  the  Increased  rente  from  the  true  date 
thereof.  Such  would  have  been  the  rule  had 
these  Improveinente  been  made  by  defendant 
Smith  as  her  lawful  committee,  and  the  same 
must  apply  to  him  as  a  constructive  trustee. 
The  decree  in  this  case  Is  reversed,  and  this 
case  Is  remanded  to  the  circuit  court  with 
directions  to  credit  defendant  Smith  with 
said  sum  of  91,300,  the  amount  of  the  Im- 
provemente  put  on  the  property  by  him  as 
of  tbe  date  thereof,  and  then  to  charge  him 
with  the  Increased  rental  ot  (200  per  annum 
from  the  same  date,  to  wit  1888,  exact  time 
not  disclosed  by  evidence,  allowing  him  in- 
terest on  the  annual  balances  up  nntll  he 
was  ousted  from  the  possession  of  the  proper- 
ty, and  thus  ascertain  the  balance  on  sncli 
Improremente  still  unpaid,  and  for  this 
amount,  together  with  the  interest  thereon, 
to  give  him  a  decree  against  the  plaintiff,  to 
be  paid  out  of  the  rents  of  said  proprety. 
The  plaintiff,  as  appellant  will  pay  the 
costs  of  this  appeal  out  of  the  funds  in  or  to 
come  into  his  hands  beltrnglng  to  hia  Ward. 


(42  W.  Vft.  SS) 

OtIiMBR  V.  8TDENSTRICKER  et  aL 
(Supceme  Court  of  Appeals  of  West  Vbglnla. 

April  4,  1886.) 

Trial— ExcBPTioxs — When  Made — Moriow  voa 
Kbw  Trial— Appkau—Rbvibw  of  Vbrdict. 

1.  An  exception  to  an  opintoo  of  the  court 
pending  a  Jdit  trial  should  be  made  at  the  time 
of  its  expression,  but  is  not  too  late  if  made  be- 
fore the  retirement  of  tbe  Jury.  An  «oeption 
for  refasal  to  net  sside  the  verdict  and  naut  a 
new  trial  tnay  be  made  not  later  than  the  doss 
of  the  term. 

2.  Discussion  of  motioos  for  new  trIaL 

8.  A  verdict  ought  not  to  be  Bet  aaide  by  thto 
court  BB  contrary  to  evidence  wbere  tbe  evidence 
is  conflicting,  unless  it  manifeBtly  appears  that 
it  WRB  moved  by  passion,  prejudice,  or  other  evil 
Influence,  or  is  plainly  against  tbe  dear  and  de- 
cided preponderance  of  evidence,  and  its  setting 
aside  IS  called  for  by  the  demands  of  Justice. 
(Syllabus  by  the  Court) 

Error  to  drcnlt  court,  QneaMee  eoonty. 

Action  by  Samuel  Ollmer  against  O.  P.  Sy- 
denstrldter  &  Co.  Judgment  for  idalntifl, 
and  defoidaDts  bring  error.  Afflrm'ed. 

A.  C.  Snyder  and  W.  P.  Rucker,  for  plain- 
tiffs In  error.  J.  W.  Arbnckle  and  L.  J.  WU- 
Uanu,  for  dtfendant  in  error. 

BRANNON,  J.  Plaintiffs  in  error  ask  us 
to  review  the  action  of  the  court  in  refusing 
to  set  aside  the  verdict  as  contrary  to  law 
and  evidence,  and  defendant  In  mtdt  says 
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that  we  cannot  rerlew  thU  action,  because 
tbe  bill  of  exceptions  Is  no  part  of  tbe  record, 
and.  If  It  be,  tbov  was  no  exception  to  such 
action  of  the  court  made  at  the  time  of  such 
action. 

As  to  the  first  point  The  order  In  the  case 
refusing  a  new  triad  and  rendering  Judgment 
shows  that  leave  was  given  the  defendants  to 
tie  a  bill  of  exceptions  within  80  days,  and 
that  bill  shows  It  was  signed  and  certified 
within  30  days.  I  need  say  no  more  to  prove 
that  the  bill  is  pfrt  of  the  recOTd.  But  a 
bill  of  exceptions  is  not  the  exception  Itself. 
It  is  a  document  that  attests  or  certifies  the 
exception  or  objection  made  to  the  ruling  of 
the  court,  and  if  tbe  record  shows  no  excep- 
tion, or  one  out  of  time,  the  bill  is  abortive. 
Th&x,  does  tbe  record  show  that  ^ception 
was  at  any  time  made  to  the  action  of  the 
court  refusing  a  new  trial?  Ijooklng  at  the 
order  and  the  bill  of  exceptions,  as  both  are 
parts  of  the  record.  I  see  that  tbe  order  ^ows 
a  motion  to  set  aside  the  verdict,  that  It  was 
overruled,  and  that  Judgment  was  rendered, 
and  that  30  days  wo^  given  defendants  to 
file  a  bill  of  exceptloD&  This  shows  that  the 
defendants  excepted  to  some  action  of  the 
court,  else  why  a  bill  of  exceptions?  To  what 
did  they  except?  'We  may  fairly  say  It  was 
to  that  action  ox  the  court  spoken  of  in  that 
order,  tbe  refusal  (rf  a  new  trlaL  And  the 
certificate  of  the  bill  of  exceptions  Is  that  a 
motion  for  a  new  trial  was  made  and  refused, 
and  In  immediate  connect!  on  It  goes  on  to 
say  that  tbe  defendants  asked  the  court  to 
grant  30  days  In  wblcb  to  file  a  bill  of  excep- 
tions to  the  "rulings  of  tbe  court"  This  word 
"rulings"  in  tbe  plural  covers  aU  rulings,  in- 
cluding that  on  the  motion  for  a  new  trlaL 
Thus  the  record  shows  that  objection  was 
made  to  the  rulings  of  the  court,  and  that 
there  was  no  waiver  as  to  tbem.  There  must 
have  been  such  objection  or  exception,  proper- 
ly speaking,  else  tbe  court  would  not  have 
signed  a  bill  to  attest  them.  That  there  was 
exception  is  unquestionably  Implied,  though 
not  [>osltlvel>  stated.  Wlckes  v.  Railroad  Ca, 
14  W.  Ya.  167,  speaks  only  plain  sense  when 
It  says  that,  while  a  point  decided  by  tbe 
court  must  be  saved,  yet,  if  the  Act  that  It 
was  saved  appears  fn»n  tbe  whole  record,  "or 
If  facts  appear  in  the  record  from  which  It 
may  be  fairly  inferred  or  presumed.  It  Is  suf- 
ficient" The  suggestion  is  made  by  counsd 
that  tbe  clause  In  section  9,  a  131,  Code,  "Any 
party  may  avail  nlmself  of  any  error  appear- 
ing on  the  record  by  wblcb  he  Is  prejudiced, 
without  excepting  thereto,"  dispenses  with  an 
exception;  but,  whatever  that  clause  was  de- 
signed to  accomplish,  it  has  been  twice  held 
to  dispense  only  with  a  bill  of  exceptions,  not 
with  an  exception.    Ferry  r.  22  W. 

Va.  SSL  So  much  (and  It  Is  too  much)  to 
endeavor  to  show  that  exception  was  taken  to 
the  opinion  of  the  court  refusing  a  new  trial. 

But  It  Is  said  that  tint  exception  was  made 
too  late.  Tbe  bill  of  exceptions  sbows  that 
the  motion  for  a  new  trial  was  made  and  re- 


fused 4iigast  6tb.  and  on  August  7tb  tiie  de- 
fendants asked  SO  dayb  time  to  file  a  bill  of 
exceptltms,  and  that  oo  August  Sth  the  court 
added  to  said  wder,  overruling  the  motion  for 
a  new  trial,  and  giving  Judgment,  the  words, 
*The  defoidant  Is  granted  thirty  days  In 
which  to  file  a  bill  of  exertions."  This  all 
toc^E  place  in  term.  When  does  the  law  re- 
quire an  exception  to  be  made?  If  the  ruling 
Is  upon  admission  or  rejection  of  evidence,  or 
other  matter  upon  a  Jury  trial.  It  must  be 
before  the  Jury  retires.  It  Is  generally  Just 
at  the  ruling,  but  it  need  not  necessarily  be 
Just  then.'  If  It  be  before  the  Jury  retires,  it 
Is  time  raough,  as  It  notifies  the  court  and 
enables  it  to  review  and  recall  any  ruling. 
This  seems  well  settied.  Telegraph  Co.  v. 
Hobson,  15  Orau  122;  Nadenbousch  v.  Sharer, 
2  W.  Va.  285;  Robinson  v.  Pltzer,  3  W.  Va. 
335;  Wlckes  v.  Railroad  Ca,  14  W.  Va.  157. 
And  it  seems  that  as  to  instructions  the  ex- 
ception may  be  even  after  the  Jury  retires,  if 
before  verdict  Nadenbousch  v.  Sharer,  2  W. 
Va.  285;  Core  v.  Marple.  24  W.  Va.  354. 
How  Is  it  as  to  a  refusal  to  set  aside  a  ver- 
dict? I  should  think  it  not  too  late  at  any 
time  during  the  term.  It  would  seem  from 
Perry  v.  Horn,  22  W.  Va.  381,  that  an  excep- 
tion for  refusal  to  set  aside  a  Judgment  may 
be  made  during  the  term.  What  reason  Is 
there  In  refusing  a  party  privilege  to  except 
durbig  the  term?  Why  require  It  at  the  In- 
stant  of  the  ruling?  in  this  case,  on  the  day 
after  the  ruling,  the  defendants  asked  time  to 
file  a  bill  of  exceptions.  They  likely  except- 
ed before,  as  the  leave  to  file  a  bill  Imports  or 
implies  that:  but  suppose  that  the  first  time 
of  exception.  It  was  not  too  late.  We  must 
struggle  to  save  to  part'es  the  efficacy  of  bills 
of  exception  snd  other  steps  taken  to  present 
theb-  grievances  to  tbe  declsitm  of  tbe  courts, 
instead  of  rendering  them  abortive  on  techni- 
calities. 

Counsel  for  plaintiffs  In  error  claim  that 
there  need  be  no  exception  to  a  refusal  of 
the  court  to  set  aside  a  veruict,  and  that  tho 
motion  to  set  it  aside  Is  per  se  a  protest 
against  it  and  negatives  all  idea  of  waiver 
of  objection  to  It  or  acquiescence  In  it  liOg- 
ically  It  would  seem  so  to  me.  It'  would 
seem  that  if  the  evidence  is  before  this  court 
certified  by  the  court,  which  Is  a  notice  to 
him  that  his  decision  on  It  Is  unsaUsfactoiy. 
and  will  be  appealed,  this  court  ought  to  re- 
view It  though  there  be  no  exception.  But 
the  language  of  several  decisions  requires 
that  there  be  an  objection  to  that  ruling  of 
the  court  shown  by  the  record.  Danks  v. 
Bodeheaver,  26  W.  Va.  274;  State  v.  Rollins, 
31  W.  Va.  363,  6  S.  E.  923;  State  v.  Thomp- 
son, 26  W.  Va.  149;  Congrove  v.  Burdett  28 
W.  Va.  220.  But  it  Is  not  necessary  to  say 
whether  these  decisions  are  correct  on  this 
point  as  I  am  clear  that  the  record  does 
show  an  exception. 

Next  as  to  a  new  trlaL  The  plaintiff,  Qil- 
mer.  claims  that  he  w&it  In  company  with 
Johnson  to  the  drug  store  of  defendants,  O. 
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P.  STdenstricker  &  Co..  and  presoited  a  pre- 
Kription  for  tbree  pinte  of  wblsfcy;  that  one 
of  the  defendant  partners  directed  a  colored 
employd  (Slmimon)  bi  their  store  to  fill  It, 
and  that  he  left  the  store  to  so  to  hia  bnggy, 
tearing  Johnson  to  bring  the  wblakjr  when 
the  bottles  Should  be  filled;  that  Stanpscn  by 
mlBtalce  took  op  a  pint  bottle  of  a  mixtore  of 
nnx  vomica,  vhlch  waa  on  the  table  where 
the  prescription  was  being  filled,  and  put  It 
In  the  box  as  one  of  the  three  pints  of  whis- 
ky, and  that  the  piiii««ff.  drank  some  of  the 
mixture,  was  poisoned  It,  aad  received 
great  injnry  thetefnnn.  The  plaintiff  dalms 
that  tuis  blunder  ctf  the  agent  of  defendants 
was  the  cause  of  the  Injury.  The  d^endants 
claim  that  Simpson  filled  and  sent  the  plaintiff 
txy  Johnson  three  bottles  of  wblsbyt  and  laat 
Johnson,  the  agent  of  plaintiff,  stole  the  bot- 
tle of  nux  vomica,  and  substituted  it  in  the 
box  In  place  of  one  of  the  pint  bottles  which 
Simpson  had  properly  placed  In  It,  and  that 
plaintiff's  injury  flowed  from  the  wrongful 
act  of  his  own  agent.  Much  evidence  was 
taken  on  this  issue.  Johnson  swore  he  did 
not  take  Ihls  bottle  of  nux  vomica,  while 
others  swore  that  be  did;  thus  making 
square  conflict  Under  the  rule  existing  be- 
fore the  enactment  of  section  9,  c.  131,  Code 
1S81,  we  would  simply  ignore  all  the  evi- 
dence of  defendants  conflicting  with  that  of 
plaintiff;  but  under  that  statute  the  court  Is 
required  to  consider  tfils  conflicting  evMence, 
and  thus  our  powers  are  enlarged.  Before 
this  statute  Qte  function  of  this  court  in  de- 
termining whether  It  would  set  aside  a  ver^ 
diet  approved  by  the  circuit  court  because 
contrary  to  evidence  was  delicate  and  em- 
banasslng,  and  Is  perhaps  more  so  now  that 
we  are  commanded  to  weigh  conflicting  evi- 
dence, and  not  ignore  it.  On  the  one  band, 
we  must  not  forget  that  It  Is  peculiarly  the 
province  of  a  Jury  to  weigh  oral  evidence, 
anil  pass  on  Its  credibility,  and  that  we  must 
respect  the  province  of  a  Jury;  on  the  other 
hand,  we  meet  with  a  ftfw  verdicts  which 
from  passion,  prejudice,  mistake,  or  some 
controlling  influence  do  downright  Injustice 
under  tiie  evidaice,  calling  loudly  for  super- 
vlslim  and  cfmtrol.  A  crying  injustice  can- 
not be  shielded  by  even  a  verdict  of  a  Jniy. 
The  trying  thing  with  the  appellate  court  Is 
to  flnd  that  road  in  the  many  cases  which 
shall  regard  the  province  of  the  Jnry  trial 
properly,  and  overthrow  unjust  verdicts.  It 
seems  to  be  thought  of  late  that  verdicts  poB< 
sess  all  Immunity  and  force  which  would 
Impart  to  them  an  Infalinde  sanctity  which 
they  never  possessed  in  Virginia  or  In  this 
,  state  before  the  passage  of  the  act  referred 
to,  for  the  cases  are  without  number  where 
the  appellate  court  has  reversed  them,  and 
in  some  cases  where  the  evidence  conflicted. 
Orogan  v.  Railway  Co.,  39  W.  Va.  419,  19  S. 
E.  66S;  Bart  Law  Prac.  732.  But  whUe  this 
IS  true^  we  must  keep  In  ever-present  mem- 
ory the  reflection  that  Juries  are  the  Judges 
of  the  weight  of  oral  evidence  and  the  credi- 


bility of  the  witnesses;  that  when  the  Jury 
has  discredited  witnesses,  and  the  cbrcuit 
court  has  approved  the  verdict  it  is  a  most 
baaardous  thing  for  this  court  to  overrule 
them,  because  we  cannot  see  tiie  witnesses, 
observe  tiietr  coontoiancei^  their  sestores. 
their  bearing  and  demeanor,  as  did  the  Jury 
and  Judge;  we  are  not  persons  in  the  drama 
of  the  trisl,  as  were  th^;  we  cannot  see  all 
the  figures  and  inddmts  in  the  scene  <tf  Uie 
trlaL  Jndge  Baldwin  well  said  in  Patteson 
V.  For^  2  Grat  26,  that  an  app^te  forum 
is  but  in  adapted  to  safe  and  correct  decdsloo 
on  an  appUcatlmi  fbr  a  new  trial;  fliat  "any 
tribunal  by  which  the  question  is  decided 
ought  to  have  before  it  all  the  drcumstances 
of  the  case  in  fall  devdopment  all  the  de- 
tails of  the  erlduce  without  subtraction  or 
dhnbration,  and  thorough  Information  of  fbe 
exact  credit  and  weight  due  to  the  testimony 
of  tiie  several  vrltnesses.  All  this  the  Judge 
wlio  presides  at  the  trial  has  tlie  best  oppor- 
tunities of  acquiring.  But  how  can  it  be 
transferred  to  paper,  and  carried  to  the 
pellate  forum?  Let  those  conversant  with 
Jury  trials  give  answer."  Judge  Snyder,  in 
State  V.  Cooper,  26  W.  Va.  840;  well  said  that 
in  Virginia  and  this  state  the  courts  have 
"always  regarded  with  Jealom  care  the  prov- 
ince at  a  Jury.  If  the  question  depends  on 
the  weight  of  testimony,  or  Inferences  and 
deductions  from  the  fftcts,  tbe  Jury,  and  not 
the  court  are  exclusively  and  uncontrollably 
the  Judges.  This  condnsion  Is  bssed  on  the 
well-estaUished  rule  that  the  Jury  are  the 
BtAe  Judges  of  the  evidence,  the  credibility  of 
idl  admissible  testimony,  and  the  Inferefices 
from  the  facts  and  ditnmistances  proved. 
State  V.  Thompson,  21  W.  Va.  741."  aws 
doctrine  especially  applies  where  the  credi* 
blllty  of  witnesses  Is  Invt^ved.  E}veiywhere 
we  can  find  It  asserted.  In  times  gone  by, 
the  Vliglnla  courts  would  not  let  the  credit 
of  witnesses  be  presented  to  an  appellate 
court  on  a  motion  for  a  new  trial.  Jndges 
Oreen  and  Cabell  In  Swing  v.  Ewlng,  2 
Leigh,  342,  846;  Bennett  v.  Hardaway,  6 
Hunf;  125.  The  facts  must  hare  been  cer^ 
tifled.  United  Statra  courts  do  not  allow  an 
appeal  oa  tbe  finding  of  a  Juiy.  -The  logic 
of  these  views,  and  the  policy  of  the  rule 
th^  state,  are  Just  as  vital  now  under  our 
new  statute  as  before.  Under  It  we  can 
consider  all  the  evidence,  Including  cases  ot 
confilct  We  can  set  aside  a  verdict  where 
manifest  Justice  calls,  for  vindication  against 
what  would  seem  to  be  the  result  of  passion, 
preJndlw,  or  some  mslign  influence,  setting 
at  naught  the  vast  weight  snd  plain  showing 
of  the  case;  but  the  call  must  be  very  loud 
and  plain.  I  prefer  for  myself  the  old  rule 
stated  in  State  v.  Flanagan,  26  W.  Va.  ue, 
rejecting  the  oral  evidence  of  exceptor  con- 
flicting with  that  of  the  other  side,  as  being 
safer,  all  tilings  considered.  I  Would  not 
under  the  new  law,  tu>on  conflicting  evidence, 
where  no  other  el«nent  is  present  than  mere 
evldoice,  set  aside  a  verdict,  evm  though 
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Impressed  by  the  evidence  with  dlssatlaftuy 
tion  with  tt.  I  must  see  that  It  Is  so  plainly 
wrong  as  to  be  almost  a  traresty  upon  Jus- 
tice. In  this  case  the  Jury  upon  the  evi- 
dence lias  found  that  the  enaploy6  of  the  de- 
fendants by  mistake  delivered  to  Johnson, 
for  OUmer.  the  boftie  of  the  poisonous  mix- 
ture in  place  of  whisky,  and  that  Johnson 
did  not  steal  It  and  sabstltate  It  for  one  of 
the  bottles  of  whisky;  and  this  conclusion 
that  Jury  could  not  and  did  not  reach  with- 
out discrediting  the  witnesses  Introduced  to 
show  that  Johnson  stole  the  bottle,  as  we 
can  see  that  It  was  depend^t  Infallibly  on 
the  credit  of  witnesses.  In  such  case  we 
cannot  Interfere.  Akers  v.  De  Witt,  40  W. 
Va-  — ,  23  8.  B.  6B9.  We  have  no  power, 
pnq)eriy  exercised,  to  Invade  the  verdict  ap- 
proved by  the  trial  court.  The  case  of 
Johnson  v.  Bums,  30  W.  Va.  65S,  20  8.  B. 
fiSO.  l8  correct,  but  must  not  be  <!arried  too 
far  as  a  precedent  to  wammt  the  overthrow 
of  verdicts  In  the  appellate  court  On  page 
671,  -39  W.  Va.  and  page  686,  20  S.  E.,  In 
that  case,  I  stated  that  if  the  case  were  to 
be  decided  oo  the  evidence  of  the  conflicting 
witnesses  alone,  though  the  preponderance 
•was  with  the  defense,  the  state  of  the  case 
would  have  been  dlCTerent  from  what  it  was; 
and  that  certain  undisputed  facts  came  in 
wrth  telling  effect  to  corroborate  the  defend- 
ant's witnesses,  relieving  us  from  deciding 
purely  and  only  on  the  conflicting  oral  evl- 
dmce.   We  nnut  affirm  the  Judgment 

(42  W.  Va.  M)  • 

GRIFFITH  et  aL  v.  OORROTHHRS. 
(Supreme  Court  of  Appeals  of  West  Vlc^nia. 
April  4,  1896.) 
Bill  ov  Exobptioks  —  Cbrtifioatk  —  Appbal  — 

BURDBN  OF  BbOWIKO  ERROR. 

1.  Where  a  judgment  is  rendered  in  a  case, 
and  the  court  allows  30  days  under  the  statute 
to  make  up  and  obtain  from  the  judge.  Id  vacn- 
tion,  biDs  of  exception,  such  bills  of  exception, 
when  signed  by  the  judge,  must  be  certified  to 
the  deck  of  the  court  who  must  enter  them  mj^ 
on  the  order  book  of  such  court  before  they  be- 
come a  part  of  the  record  in  the  case. 

2.  A  i^aintiff  in  error  assumes  npon  him- 
self the  burden  of  showing  error  in  the  Judgment 
complained  of. 

S.  An  appellate  court  will  not  rererse  the 
Jadgment  of  an  inferior  court  nnleas  error  af- 
firmatively appears  upon  the  face  of  the  record; 
and  such  error  will  not  be  presumed,  all  the  pre- 
■nmptions  being  in  favor  of  the  correctness  6f 
the  Judgment 
(Syllabus  by  the  Goort) 

Error  to  circuit  court  Mtmongalla  county. 

Ejectment  by  R.  B.  Griffith  and  others 
against  John  W.  Oorrothera.  There  was  a 
Judgment  for  plalntlftB,  and  defendant  brings 
error.  Affirmed. 

R.  Berkshire  and  C!ox  &  Baker,  for  plain- 
Uff  In  error.  Ok^  Johnson  and  h.  V.  Keck, 
flor  defendants  in  erm . 

ENGLISH,  J.  This  was  an  action  of  eject- 
ment inatltiited  tn  the  dicolt  conrt  of  Monon* 


galla  connty,  by  Romulus  R.  Griffith.'  Jr.,  Bfa- 
ry  B.  Corkson,  and  Fenwlck  M.  Corkaon,  her 
husband,  against  John  W.  Oorrothera,  to  re- 
cover a  tract  of  land  containing  1,400  acres, 
more  or  less.  On  the  18tb  day  of  June,  1887, 
thedefendaut  pleaded  notguU^,andlssuc  was 
thereon  Joined,  an  order  of  survey  was  direct- 
ed, and  a  report  of  the  surveyor  returned  In 
pursuance  thereof.  On  the  22d  day  of  Octo- 
ber. 1890,  it  appearing  that  the  case  was  one 
in  which  the  judge  of  the  court  could  not 
property  preside,  Joseph  Moreland,  an  attor- 
ney practicing  In  the  court,  was  elected  spe- 
cial Judge  to  preside  at  the  trial  of  the  cause, 
who  took  the  oath  prescribed  by  law,  and 
the  trial  proceeded.  On  the  lat  day  of  No- 
vember, 1890,  the  defendant  demurred  to  the 
t^ainturs'  declaration,  and  each  count  thereof, 
in  which  demurrer  the  plaintiffs  joined,  and 
said  demurrer  was  overruled  by  the  court. 
The  case  was  then  submitted  to  a  jury,  on 
the  20th  day  of  June,  1894,  which  resulted  In 
a  verdict  for  the  plalntlfrs;  and  the  def«id- 
ant  by  his  attorney,  moved  the  court  to  set 
aside  the  vwdlct  of  the  Jury  aforesaid,  on  the 
ground  that  it  was  contrary  to  the  law  and 
the  evidence  in  the  case,  which  motion  the 
court  overruled;  and  the  defendant  by  his 
attorney,  excepted,  and  Judgment  was  there- 
upon rendered  upon  said  verdict  and  30  days' 
leave  was  given  from  the  date  of  the  judg- 
ment in  which  to  take  bills  of  exception. 

The  last  clause  of  section  9  of  chapter  131 
of  the  Code  provides  that  the  court  may.  In 
vacation,  within  30  days  after  the  adjoum- 
ment  of  the  term,  make  up  i^nd  sign  any  bill 
of  exceptions,  and  certify  the  same  to  the 
clerk  oi  the  court,  who  shall  enter  It  upon 
the  order  book  of  such  court  and  any  such 
exceptions  so  made  In  vacation  shall  be  a  part 
of  the  record,  and  have  the  same  effect  as  If 
made  in  term  time.  We  And  six  several  bills 
of  exceptions,  signed  by  Joseph  Moreland, 
copied  into  the  record;  but  it  does  not  appear 
whm  they  were  so  signed.  They  were  not 
taken  during  the  trial,  because  there  Is  no  or- 
der showing  that  such  bills  of  exception  were 
taken  during  the  trial,  but  on  the  contrary, 
the  record  shows  that  30  days'  leave  was  glvm 
the  defendant  from  the  date  of  the  Judgment 
in  which  to  take  bills  of  exertion;  but  It  does 
not  appear  that  either  of  these  bills  of  »cep- 
tion,  when  signed  by  the  Judge,  were  certi- 
fled  to  the  clerk,  as  required  by  statute,  or 
that  the  clerk  entered  them  upon  the  order 
book  of  such  court;  and,  unless  so  certified 
and  entered,  they  do  not  become  part  of  the 
record,  because  the  statute,  after  directing 
that  they  shall  be  certifle^  to  the  clerk,  and 
entered  by  him  upon  the  order  book  of  suizh 
court  further  provides  that  any  such  excep- 
tions 80  made  In  vacation  shall  be  a  part  of 
the  record,  and  have  the  same  effect  as  If 
made  In  term  time;  and,  In  the  absence  of 
the  certificate  to  the  clerk  and  the  action  of 
the  clerk  In  entering  them  uptm  the  ordei 
book,  they  do  not  become  a  part  of  the  record. 

It  la  assigned  as  uror  that  the  court  over' 
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ruled  the  defendant's  motion  to  set  aside  the 
verdict,  and  grant  him  a  new  trial;  also,  that 
the  court  erred  In  admitting  as  evidence  each 
of  the  paper  wHtings  mentioned  In  petitioner's 
several  bills  of  exceptions.  Bnt  how  can  we 
review  the  action  of  the  court  upon  matter 
contained  In  the  bills  of  ezceptton  when  th^ 
are  not  made  part  of  the  record,  or  in  any 
manner  noticed  npon  the  order  book?  In  the 
case  of  Bank  v.  Showacre,  2G  W.  Va.  49,  this 
court  held  ipotnt  4  oi  the  syllabus)  that  "a 
paper  purporting  to  t)e  a  bill  of  exceptions, 
and  copied  into  the  record  as  such,  will  not 
be  regarded  and  treated  by  the  appellate  court 
as  a  part  of  the  record,  unless  the  record 
shows  it  was,  by  some  order  or  memorandam 
entered  on  tbe  order  book  of  the  trial  court, 
made  a  part  of  the  record."  And  In  the  case 
of  Phelps  V.  Smith,  16  W.  Va.  522  (first  point 
of  syllabus),  it  was  beld  "that,  where  tbe  rec- 
ord does  not  show  that  the  bill  of  exceptions 
had  been  made  a  part  of  tbe  record  by  ord^ 
of  the  court  below,  the  appellate  court  will 
not  consider  It  a  part  of  tbe  record,  and  will 
not  look  to  it  for  any  purpose  npon  writ  of  er- 
ror." Again,  in  tbe  case  of  Winters  v.  Null, 
31  W.  Va.  450,  7  &  E.  443,  it  was  beld  that  a 
paper  purporting  to  be  a  bill  of  exceptions, 
copied  into  tbe  record  as  such,  will  not  be 
regarded  or  treated  by  tbe  appellate  court  as 
a  part  of  tbe  record  unless  the  record  shows 
tbat  it  was  by  some  order  or  memorandum 
entered  on  the  order  book  of  the  trial  court, 
and  made  part  of  the  record.  On  this  point, 
see,  also,  Pegram  v.  Stortz,  31  W.  Va.  230, 
6  S.  B.  48S.  TJie.  clerk,  in  making  out  the 
record  in  this  case,  says:  'The  six  several 
bills  of  exceptions  filed  by  tbe  defendant  on 
July  21,  18»4,  and  marked,  respectively,  1,  2. 
3,  4,  5,  and  6,  are  now  here  ct^ied,  as  fol- 
lows, to  wit."  But  it  does  not  appear  In  any 
part  of  the  record  that  said  bills  of  exception 
were  certified  to  the  clerk,  as  the  statute  re- 
quires, or  that  such  certificate  was  ever  en- 
tered upon  the  order  book  by  the  clerk. 

Tbe  plaintiff  in  error.  In  obtaining  this  writ 
of  error,  took  upon  himself  the  burden  viC 
showing  that  the  Judgment  of  the  court  was 
erroneous.  The  Judgment  must  be  presumed 
to  be  right,  and  this  presumption  continues 
until  error  Is  shown  affirmatively.  So,  In  the 
case  of  Shrewsberry  v.  Miller,  10  W.  Va.  115, 
this  court  held  (point  2  of  syllabns)  tbat  "an 
appellate  court  will  not  reverse  the  Judgment 
of  an  inferior  court  unless  error  affirmatively 
appear  upon  the  face  of  the  record;  and  such 
error  will  not  be  presumed,  all  the  presump- 
tions  being  in  favor  of  tbe  correctness  of  tbe 
Judgment"  See,  also,  on  this  point,  Rich- 
arttaoD  v.  Donahoo,  16  W.  Va.  687  (fourteenth 
point  of  syllabus).  It  la  true  that  Immediate- 
ly following  bill  of  exception  No.  6,  as  it  is 
copied  In  the  record,  these  words  appear: 
"And  the  court  certifies  the  evidence  Intro- 
duced on  said  trial,  as  follows:  Joseph  More- 
land."  But  the  only  thing  that  follows  that 
statement  la  tlie  suspending  bond  and  the 
bond  for  coats.   In  tbe  al»ence,  then,  of  any 


bill  of  exertions  certifying  the  evidence  or 
raising  any  questions  as  to  the  ruling  of  the 
court  daring  the  Irial,  there  la  nothing  In  the 
record  showing  what  was  proved  at  the  trial, 
or  what  the  niUngs  of  tbe  court  were;  and 
we  cannot  say  whether  the  court  committed 
an  error  or  not  In  overruling  petitioner's  mo- 
tion to  set  aside  the  verdict,  and  grant  htan  a 
new  trial,  or  in  admitting  the  documentary 
evidence  offered  in  evidence  daring  the  trial 
Acting  on  the  principle  that  the  Judgment  ren- 
dered In  the  case  la  presumed  to  be  correct, 
tbe  same  mnat  be  affirmed,  with  ooata  and 
damagea 


(42  W.  Ya.  18S) 

FISHEB  T.  WEST  VIRGINIA  &  P.  B.  CO. 
(Supreme  Court  of  Appeals  of  West  TliilBla. 

April  11, 1896.) 

CABRIEHS  or  PASSSNaeoS— CONTKIBDTOBT  ITboli- 
eSKOK — IKTOXIOATIOK — iNSTKCOTIOlfS — 

Ddtt  or  JoBT  TO  Kboabd. 

1.  It  Is  the  dat7  of  a  passenger  nnneceasari- 
ly  riding  on  tbe  platform  of  a  car  in  motion  to  go 
Into  the  car  when  reqaested  bj  the  conductor  or 
other  person  baring  cbarse  of  the  train  when 
there  is  standing  -oom  inside;,  and  if,  by  reason 
of  his  'refusal  to  do  so,  and  by  going  onto  the 
steps  of  the  car  without  the  knowledge  of  the 
conductor  or  other  person  faaring  charge  of  the 
train,  he  Iobvs  his  balance,  by  reason  oF  a  lurch 
of  the  car  In  rounding  a  carve,  and  falls  over- 
board, and  is  injured,  he  is  guilty  of  contributory 
negiisence,  such  as  will  preclude  his  recovery  for 
Buch  inju^. 

2.  Where  instnictfotta  are  Kiren  by  the  ooort 
which  properly  propound  the  law  ap[dicable  to 
the  facts  proven,  the  jury  cannot  disregard  such 
iostnictions;  and,  if  tney  do  so,  their  verdict  will 
be  set  aside. 

3.  The  carrier  la  exonerated  when  the  prox- 
imate and  moTiDK  cause  of  the  injnry  was  the 
act  of  the  injured  passenger  himself:  since  the 
rule  is  general  that  no  one  can  charae  another 
in  damages  for  negligentb^  injuring  aim  where 
he  himself  failed  to  exenwe  due  and  reaaonable 
care  in  the  premises. 

4.  A  passenger  who  voluntarily  and  unneces- 
sarily places  himaelf  In  a  position  of  danger  can- 
not bold  the  railway  responsible  for  injuriea  of 
which  his  position  is  tbe  etbcient  cause:  aa.  for 
inataoee,  bla  riding  on  the  platform  of  a  moving 
car,  contrary  to  the  request  of  the  conductor. 

6.  The  aclf-infllcted  disability  of  iatozication 
will  not  excuse  the  wayfarer  from  the  exerdae 
of  such  care  as  fs  due  from  a  sober  man. 

Holt,  P.  J.,  dissenting. 

(Syllabua  by  the  Court.) 

Error  to  drcult  court,  Lewis  county. 

Case  by  John  H.  Flaher  against  the  West 
Virginia  &  Plttaburgta  Kallroad  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

John  Brannon,  W.  W.  Brannon,  and  W. 
Mollohan,  for  plaintiff  in  error.  John  J.  Da- 
vis, C.  C.  Hlgginbotham.  and  Q.  B.  Price,  for 
defendant  In  error. 

BNOLISH,  J.  This  case  was  before  the 
court  in  the  year  1894.  It  was  aubmltted  on 
the  22d  day  of  January,  and  decided  on  the 
11th  day  of  April,  In  tbat  year;  being  then 
reversed,  the  verdict  set  aside,  and  a  new 
trial  awarded  the  defendant   19  S.  B.  67& 
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The  actton  wu  tnongtit  qh  the  28t3i  day  of  An- 
ffDBt,  1891,  In  tbe  drcult  court  of  Lewis  conn- 
tft  by  ioha  fi.  Flsber,  salnir  1)7  out 
Mend.  JobB  8.  Fbdier,  to  recover  damagae 
ftom  tbe  Weat  VltKlnia  &  Ptttatmrgh  Bail- 
road  Oompany  for  perBouil  injnilea  alleged  to 
baTa  been  received  hjr  tbe  plaintiff  by  reason 
of  hia  being  allowed  by  tbe  coadnctor  of  tbe 
train,  -while  being  carried  aa  a  passenger  on 
the  train,  to  ride  on  the  platform  of  tlie  car 
In  an  intoxicated  cuidltion,  and.  in  conse- 
quence of  the  negligent  conduct  of  the  con* 
dnctor  In  allowing  him  to  remain  on  said 
platform,  he  was  thrown  from  the  platform  or 
steps  of  the  car,  and  had  his  feet  crushed  by 
tbe  wheela  of  the  car.  Tbe  case  was  again 
tried  before  B.  O.  linn,  special  Judge;  and  on 
tbe  13th  day  of  March,  1895,  tbe  case  was 
again  submitted  to  a  jury,  and,  after  tbe  evl- 
doice  of  the  plaintiff  liad  been-  ful^  intro- 
duced and  beard  in  chief,  the  defendant  mov- 
ed to  exclude  the  plaintlfTs  evidmce  from 
the  Jury,  which  motion  was  overruled.  The 
defendant  then  Introduced  Its  evidence,  and 
a  verdict  was  rendered  for  the  plaintiff  for 
$6,00a  Tbe  def«idant  thereupon  moved  to 
set  aside  said  T«dict.  because  the  same  was 
without  and  contrary  to  the  evidence,  was 
against  and  contrary  to  tbe  InstructiOnB  of 
the  court  to  the  Jury,  was  excessive  and  for 
other  erron  of  law,  and  to  grant  It  a  new 
trial,  which  motion  waa  overruled,  and  the  de- 
fendant excepted,  and  took  a  blU  of  excep- 
tions^ setting  forth  the  evidence  heard  by  the 
Jury.  Tbe  court  rendered  Judgment  upon  the 
verdict,  and  tlie  defendant  applied  tor  and 
obtained  this  vrxlt  of  error. 

Tbe  salient  fhcta  upon  which  this  suit  was 
predicated  appear  to  have  beea  that  the  ptaln- 
tiff.  a  youns  man,  a  little  over  20  years  of 
age,  who  resided  with  his  father  in  the  town 
of  Buckbannon,  had  gone  to  the  town  of  Wes- 
ton on  the  18th  of  October,  1890,  and,  while 
there,  had  Indulged  In  drinking  too  freely. 
On  the  afternoon  ttf  the  20th  of  the  same 
month,  he  started  with  his  father  to  return  to 
tbe  town  of  Buckbannon,  on  a  train  belonging 
to  the  defendant,  boarding  it  at  Weston.  The 
train  was  a  mixed  train,  having  but  one  pas- 
senger car.  The  plaintiff's  ftitber  took  a  seat 
in  ttie  car,  but  the  plaintiff  remained  on  the 
front  platform  of  tbe  car,  and  refused  to  go  in 
when  requested  by  tiie  cmidnctor.  The  plain- 
tiff had  been  drinking  before  boarding  the 
train,  and  had  a  bottle  of  whisky  with  him, 
from  which  he  took  a  drink  or  two  after  lear- 
tng  Weston.  While  tbe  train  was  nmnlng  at  a 
moderate  speed,  plaintiff  went  onto  the  steps 
leading  from  tbe  platform,  boldlng  to  the  iron 
xaUlng  on  each  side.  For  some  pnrpoBe,  he 
let  go  of  the  railing  with  his  left  tiand,  and 
Just  then  tbe  train  gave  a  lurch,  and  he  was 
thrown  ttom  the  train,  but  for  a  time  held  to 
tbe  railing-  with  bis  right  band,  but  finally, 
releasing  Us  bold,  be  fell  to  tbe  ground,  tbe 
hind  wbe^  of  the  coach  passed  ov«  his 
feet,  and  crushed  them  to  such  an  extent  that 
•mputatlra  was  necessary. 


Tbe  first  error  relied  on  by  the  plaintiff  In 
error  Is  claimed  to  ctmsiBt  in  tbe  action  of  the 
court  in  reusing  to  strike  out  tbe  plaintiff's 
evidence,  the  same  falling  wholly  to  sustain 
tlie  plaintlfTs  action,  Oiie  plaintiff  In  error, 
however,  afta  making  Its  motion  to  strike  out 
tbe  plaintiff's  evidence,  isoceeded  to  intro- 
duce Its  o^  testimony,  and  thla  court  held 
in  the  case  of  Oore  v.  Railroad  Co.,  88  W.  Va. 
466, 18  8.  B.  6B6,  that  "U  the  defendant,  after 
tbe  court  baa  ovoruled  ite  motion  to  exclude 
the  ^alntUTs  evidence  on  the  ground  of  In- 
snffldency.  proceeds  with  its  defaise,  and 
introducea  ite  evidence,  this  court  will  dlsie* 
gard  such  motion,  and  wUl  not  reverse  the 
Judgment,  nntess  It  appears  that  tlw  whi^ 
evidence  la  Insufficient  to  Justify  tbe  verdict 
of  the  jury."  And  tbe  same,  in  substance^  tiaa 
been  beld  In  other  cases  by  this  court,  and  for 
this  reason  we  must  regard  this  aastgnment 
as  not  well  taken. 

Tbe  next  assignment  <kC  error  relied  on  Is 
to  the  action  of  the  court  in  refusing  to  set 
aside  the  verdict  aa  being  without  evidence  to 
support  It,  and  this  may  be  considered  in  con- 
nection with  the  third  assignment  of  nror, 
claiming  that,  it  consisted  In  refudng  to  set 
aside  tbe  verdict  aa  contrary  to  the  evldraice, 
tbe  said  vndlct  being  manifesUy  contrary  to 
the  evidence.  It  appears  by  the  testimony 
that  In  the  door  of  tbe  passenger  car  there 
waa  a  metal  plate,  on  which  was  printed,  in 
plain  letters,  "Fasaengers  not  allowed  to  ride 
on  tlie  platform."  The  plaintiff  came  on  tbe 
train  with  his  fother,  who  w«it  inside,  and 
took  a  seat,  wldle  ttte  plaintiff  remained  on 
the  platform,  although  it  appears  that  tliere 
were  several  vacant  seato  on  the  Inside  of  the 
car.  When  the  conductor  took  up  the  plain* 
tiff's  ticket,  he  says:  "I  then  asked  him  very 
kindly  to  come  Inside,  and  get  a  seat  He 
aaid  he  would  be  In  directly.  After  be  ^t 
through  teklng  up  the  Ucketa.  young  Mr. 
Fisher  still  rode  out  there.  I  went  to  him 
again  about  three  miles  from  Weston;  asked 
him  to  come  In  and  get  a  seat"  He  refused 
to  come  in.  At  the  Instence  of  the  plaintiff's 
father,  the  conductor  went  to  him  again,  and 
requested  him  to  come  In.  The  plaintiff  then 
got  very  angry,  and  said  "be  had  paid  bis 
fare,  and  be  would  rtde  where  be  damned 
pleased."  Aftn  Uie  accident,  the  conductor 
states  that  he  backed  tbe  car,  and  went  to 
the  plaintiff,  and  found  liim  raised  up  on  one 
elbow,  lying  down,  lotddng  at  his  feet  and 
naked  him  liow  in  the  world  did  he  come  to 
Call  off.  He  said  he  leaned  out  end  looked 
around  the  curve,  and  lost  bis  balance,  and 
fell  off,  and  that  the  lilnd  wheels  of  the  coach 
passed  over  bis  feet  And.  while  It  is  true 
that  tbe  -  plaintiff  contradicted  this  stete- 
ment  of  tlw  conductor  as  to  what  be  said 
when  he  was  asked  how  It  happened,  yet  It 
must  be  remembered  that  the  plaintiff,  lying 
on  the  ground  w4tb  bis  feet  mashed  off,  and 
under  the  Infiuence  of  liquor,  was  not  in  a 
good  condition  to  rememlwr  accurately  what 
was  s^;  but  when  the  plaintiff.  In.hi8  testl- 
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mcmy,  undertakes  to  relate  how  the  acddent 
'happened  to  him,  he  does  not  differ  very  mate- 
rially from  what  the  conductor  si^  be  told 
him  when  he  first  reached  him  after  the  ac- 
cident He  says:  **I  waa  standing  on  the 
platform,  may  be  one  step  down  on  the  steps. 
I  had  one  hand  holding  onto  the  Iron  rail  In 
front  of  tbe  ooach,  and  the  other  bold  of  the 
iron  next  to  the  coacb.  I  let  loose  with  my 
left  hand,  and  still  held  on  with  my  right 
hand;  and  tbe  train  made  a  sudden  lurch, 
and  tlirew  me  off."  And  the  conductor  says 
he  nevet  saw  blm  on  the  step  at  all;  that  he 
was  Bitting  down  on  top  of  the  platform,  with 
one  foot  down  on  one  step  of  the  platftma, 
wb«i  be  saw  blm.  So,  according  to  the  plain- 
tiff's own  statement,  be  must  hare  arisen 
from  that  poeitlon,  as  lie  was  standing  on  tbe 
step  holding  to  the  rallhig  with  hla  right  hand 
when  tbe  accident  occurred. 

Now,  as  to  the  oonTcrsatlon  detailed  by 
Mrs.  Brannon  as  haTing  occurred  between 
her  and  the  condoctw  when  she  wbb  on  tbe 
txaln,  as  she  says,  two  or  three  days,  perhaps 
the  next  day,  after;  can  the  admlsslonB  made 
to  ber  by  Oie  eonduetor  on  that  occadon  Und 
the  defendantf  She  states  that  the  conductor 
said  it  was  bis  duty  to  have  ciHnp^led  hhn 
to  go  In,  or  stop  tbe  train,  and  put  him  off. 
He  said  "It  was  agaitast  the  rules  for  any  one 
to  ride  there,  and  said  he  never  hated  any- 
thing so  much  in  his  life;  that  he  knew  be 
had  not  d(Hie  his  duty  "  As  to  declarations 
and  admlsslMis  made  by  an  agent,  1  GreenL 
Bt.  1 113,  says:  "A  kindred  principle  governs 
In  regard  to  the  declarations  of  agraits.  The 
principal  constitutee  tne  agent  his  r^resenta- 
tive  in  the  transaction  of  co^ln  business. 
Whatever,  ther^ore,  the  agent  does  In  the 
lawful  prosecutloD  of  that  businees  is  the  act 
of  tbe  principal  whom  he  r^resents;  and. 
where  the  acts  of  tbe  agent  will  bind  the  prin- 
cipal, there  his  representations,  declarations, 
and  admlsalons  respecting  the  subject-matter 
will  also  bind  him.  If  made  at  the  same  time 
and  constituting  part  of  the  res  gestae.  •  •  • 
The  party's  own  admissions,  whenever  made, 
jnay  be  given  In  evidence  against  blm;  but 
the  admission  or  declaration  of  his  agent 
binds  him  otHj  when  It  is  made  during  the 
cootinuance  of  the  agf'ocy  in  regard  to  a 
transaction  then  depending  et  dmn  fervet 
opus.  It  Is  because  it  Is  a  verbal  act,  and 
part  of  tbe  res  gestae,  that  it  Is  admissible  at 
alL"  See  Railroad  Go.  v.  Gallahue's  Adm'rs, 
12  Giat  655  (eighth  point  of  syllabus).  Tbe 
same  witness  says  that  "plaintiff  came  to 
Weston  on  Saturday,  and  I  knew  he  was 
drinking.  He  was  a  young  boy,  away  trmn 
home;  my  sister's  child.  Saturday  night  be 
wait  to  WllUe  Hail's,  and  had  lost  hla  hat 
I  went  over,  and  asked  WllUe  (I  knew  he  was 
not  capable  of  taking  care  of  himself)  If  he 
would  take  him  faom&  He  said  be  would  do 
it  WUlie  had  some  position  on  tbe  train,  the 
Buckhannon  train.  Willie  did  not  do  it,  and 
the  next  morning  his  father  came  over."  This 
testimony  shows  that  plaintiff  had  been  on  a 


spree  at  Western,  apd  also  shows  the  effect 
that  llquOT  had  on  him,  and  accounts  for  the 
Bolidtode  of  his  father  ooDceming  him  whPe 
on  tbe  platform  of  the  car;  and,  notwlthstnnd- 
ing  the.  i^alntiff's  reemt  experience,  he  came 
mta  the  train  provided  with  a  bottle  of  whis- 
ky. Betnznlng  agair  to  the  immediate  dr- 
cnmatances  atteuUng  the  accident^  the  con- 
ductw  says,  when  he  last  saw  him.  be  was 
sitting  down  on  tbe  platform  with  bis  feet  on 
tbe  first  step.  Now.  what  was  Us  object  In 
rising  and  taking  his  position  on  tbe  steps 
with  one  hand  <m  each  raUlngT  The  most 
plaudble  reason  fiv  this  act  which  si^sests 
Itself  to  my  mind  is  that  he  did  It  tat  the  pmv 
pose  of  getting  b^ond  the  range  of  the  car 
door,. and  escaping  the  view  of  his  tether  and 
tbe  other  paasengos,  and  that  he  let  go  of  the 
railing  with  bis  left  hand  for  the  purpose  of 
reaching  his  flask  In  bis  pocket  with  the  In- 
toition  ot  taking  anotho'  drink  unobserved, 
when,  tbe  car  making  a  shwt  turn  around  tbe 
curve,  he  was  thrown  to  the  ground  by  tbe 
centrifugal  force. 

Proceedtaig  to  apply  the  law  to  these  facts 
in  this  case,  let  us  Inquire  first  whether  tbe 
intoxicated  condition  of  this  unfortunate 
young  man  should  eKuse  his  negligent  con- 
duct, and  entitle  him  to  a  recovery  in  this 
case.  In  the  case  of  SmlOi  t.  Ballroad  Co., 
decided  by  the  supreme  court  of  North  Caro- 
lina May  9,  1894.  and  reported  In  19  S.  E. 
883,  Shepherd,  a  J.,  delivering  the  opinion  of 
the  court,  says:  **We  are  also  of  opinion  that 
there  was  mor  in  ignoring  that  universally 
established  principle  In  tbe  law  of  contrlbu- 
twy  negligence  which  imposes  upon  one  who 
has  voltmtarlly  dlsaUed  himsdf  by  reason 
of  Intoxlcatkai  the  same  d^ree  of  care  and 
prudence  which  Is  required  of  a  sober  person. 
Thla  is  BO  well  established  that  it  would  seem 
unnecessary  to  cite  authority  in  Its  support" 
I^tterson,  In  his  work  on  Railway  Accident 
Law  (page  74,  {  76),  says:  "Tbe  fact  that  tbe 
person  Injured  was  Intcxlcated  at  the  time 
of  tbe  injury  will  not  nslleve  him  from  tbe  le- 
gal consequences  of  bis  contributory  negli- 
gence;" citing  numaviis  authorities.  1 
Thomp.  Neg.  p.  4S0.  |  4,  after  speaking  ot 
deafness,  says:  "Nor  will  the  self-lnfllcted 
disability  of  drunkenness  excuse  the  wayfarer 
from  the  exercise  of  such  caro  as  Is  due  from 
a  sober  man;"  citing  Railroad  Go.  v.  Bdl, 
70  III.  102;  Railway  Co.  v.  Riley,  47  IlL  514. 
1  Shear.  &  R.  Neg.  }  93,  thus  states  the  law  on 
this  question:  "Tbe  fact  that  the  plaintiff 
was  intoxicated  at  the  time  of  tbe  Injury, 
while  competent  and  material  evidence  to  lay 
the  foundation  of  a  charge  of  contributory 
negllgSKe,  is  not  of  Itsdf  sufficient  to  charge 
him  vrith  such  ne^tgoice  as  will  defeat  hla 
action,  unless  It  Is  proved  ot  reasonably  to 
be  Inferred  from  the  circumstances  that  it 
prevented  blm  from  taking  ordinary  care  to 
avoid  tbe  injury."  Pierce,  R.  R.  p.  295,  says: 
"Tbe  Intoxication  of  tbe  person  may  contrib- 
ute to  tbe  Injury  by  leading  him  to  place  him- 
self in  an  exposed  position,  or  preventing  the 
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full  use  of  his  faculties,  and  may  be  pat  In 
evidence  to  prove  neeUgence  od  bis  part;  but, 
unleaa  it  contributes  to  the  Injury,  it  wiU  not 
affect  his  tight  of  action."  In  the  case  of 
Strand  T.  Railway  Co..  67  Mich.  880,  84  N. 
W.  712,  It  was  held:  "A  man  cannot  rolontart- 
place  hlmi>  >lf  in  a  condition  whereby  he 
loses  such  control  of  hla  brain  or  muscles  as 
a  man  of  ordinary  prudence  and  caution  In 
the  fuU  possession  of  Ma  faculties  would  ex- 
ercise, and  thereby  ccmtrlbote  to  an  Injury  to 
blmself,  and  then  require  of  one  Ignorant  of 
bis  condition  recompense  therefor." 

But  if  we  were  warranted  In  saying.  In 
Tlew  of  the  testimony  In  this  case,  that  the 
plaintiff  was  not  under  the  Influence  of  liq- 
uor, was  his  conduct  after  talcing  passage 
OD  this  train  consistent  with  the  dictates  of 
care  and  common  pmdence,  or  should  it  be 
characterised  as  negligent?  He  refused,  in 
response  to  repeated  requests  of  the  conduct- 
or, and  with  the  notice  on  the  door  before 
him,  to  go  Into  the  passenger  car.  Although, 
It  Is  shown,  there  was  plenty  of  room,  yet  he 
I>ersisted  In  remaining  on  the  platform.  And 
what  does  the  law  say  of  such  condnct  on 
the  part  of  a  passenger?  In  the  case  of 
OmviUe  T.  Railroad  Co.,  105  N.  t.  625,  12  N. 
E.  51,  it  was  held  that  **it  Is  the  duty  of  t 
passenger  standing  on  the  platform  of  a 
steam  railroad  car  to  go  inside  the  car  when 
requested  so  to  do  by  a  trainman,  if  there  Is 
standing  room  Inside,  although  there  are  no 
vacant  seats."  Pat.  Ry.  Acc.  Law,  {  272, 
states  the  law  on  this  question  thus:  "It  is 
well  settle^  that  a  passenger  who  volunta- 
rily and  unnecessarily  places  himself  In  a 
I>osltion  of  danger  cannot  hold  the  railway 
responsible  for  Injuries  of  wnich  his  position 
is  the  efficient  cause;  as,  for  Instance,  where 
bis  injuries  result  from  his  crossing  the  line 
in  front  of  a  moving  train,  whose  approach  is 
known  to  him,  •  •  •  or  from  bis  riding 
on  the  platform  of  a  moving  car  before  the 
train  comes  to  a  stop,"— citing  Secor  v.  Rail- 
road Co..  10  Fed.  16.  But  as  before  stated. 
It  has  been  held  that  the  failure  of  the  rail- 
way to  perform  its  duty  of  providing  the 
passenger  with  a  seat  will  excuse  his  con- 
tributory negligence  In  riding  on  the  plat- 
form. Yet  this  doctrine  cannot  be  regarded 
as  reasonable,  for,  if  the  passenger  cannot 
obtain  a  seat,  he  may  stand  within  the  car, 
or  he  may  refuse  to  proceed  on  the  Journey, 
and  may  hold  the  railway  responsible  for 
damages  resulting  from  its  breach  of  con- 
tract; but  Injuries  resulting  primarily  from 
his  voluntarily  putting  blmself  in  a  position 
of  such  obvious  danger  as  that  of  riding 
on  the  platform  of  a  ear  In  motion  cannot  be 
■aid  to  have  been  proximately  caused  by  the 
failure  of  the  railway  to  provide  him  with  a 
seat  Beach,  Contrib.  Neg.  |  1^,  says:  "It 
Is  not  negligence  per  se  for  a  passenger  to 
ride  upon  the  platform  of  a  railway  car,  nor 
Is  It  negligence  to  stand  upon  the  platform 
of  cars  in  motion  when  there  are  no  vacant 
■eats  bistde  the  car;  bat,  aa  a  general  rule, 


voluntarily  and  unnecessarily  to  stand  or 
ride  upon  the  platform  Is  such  negligence  as 
will  prevent  a  recovery  for  injuries  received 
while  there.  If  there  Is  even  standing  room 
within  the  car,  it  Is  urgent  to  occupy  the 
platform."  Schouler,  In  bis  work  on  Bail- 
ments and  Carriers,  after  speaking  of  the 
duty  owed  by  carriers  to  passengers  under 
their  charge,  says:  "Where 'the  Injury  in 
question  was  proximately  occasioned  by  the 
act  of  Qod  or  the  public  enemy,  or  even  by 
accident  and  misfortune  In  the  lesser  sense 
above  Implied,  and  without  his  own  ^ult, 
the  carrier  is  certainly  absolved  from  lia- 
bility. And  reason  and  common  Justice  dem- 
onstrate, too,  that  the  carrier  is  exonerated 
when  the  proximate  and  moving  cause  of 
the  injury  was  the  act  of  the  Injured  passen- 
ger himself;  ^nce  the  rule  is  general  that 
no  one  can  charge  another  in  damages  for 
negligently  Injuring  him,  where  he  himself 
tailed  to  exercise  due  and  reasonable  care 
In  the  premises."  The  rule  In  Virginia  is 
stated  in  Bailey's  work  on  Master's  LtablUty 
for  Injuries  to  Servant  (page  890)  as  follows: 
'TTbat  one  who  is  injured  by  the  mere  neg- 
ligence of  another  cannot  recover  any  com- 
pensation for  his  injury  If  he,  by  his  own 
ordinary  negligence  or  willful  wrong,  con- 
tributed to  produce  the  Injury  of  which  he 
complains,  so  that,  but  for  his  concurring 
and  co-operating  fault,  the  injury  would  not 
have  happened  to  him,  except  where  the  di- 
rect cause  of  the  injury  is  the  omission  of  the 
other  party,  after  becoming  aware  of  the  In- 
jured party's  negligence,  to  use  a  proper  de- 
gree of  care  to  avoid  the  consequences  of  such 
negligence,"— citing  Dun  v.  Railway  Co.,  78 
Va.645;  Rudd'sAdm'rv.  Railway  Co.,  80  Va. 
MS;  Railroad  Co.  v.  Yeamans,  83  Va.  8t», 
12  S.  B.  046.  In  West  Virginia  the  rule  Is 
laid  down  In  the  case  of  Gerity's  Adm'x  v. 
Haley,  29  W.  Va.  98,  11  S.  E.  901,  as  follows: 
"Where  negligence  Is  the  ground  of  the  ac- 
tion, it  rests  upon  the  plaintiff  to  trace  the 
fault  of  bts  injury  to  the- defendant,  and  for 
this  purpose  he  must  show  the  circumstan- 
ces under  which  the  Injury  occurred;  and  if, 
from  these  circumstances,  so  proven  by  the 
plaintiff,  It  appears  that  the  fault  was  mutu- 
al, or.  In  other  words,  that  contributory  neg- 
ligence is  fairly  imputable  to  him,  he  has, 
by  proving  the  circumstances,  disproved  his 
right  to  recover,  and,  on  plaintiff's  evidence 
alone,  the  Jury  should  And  for  thedefendant" 
This  ruling  was  followed  In  the  case  of 
Butcher  v.  Railroad  Co.,  37  W.  Va.  180,  16 
S.  E.  457,  and  several  other  cases,  and,  as  we 
think,  correctly  states  the  law.  It  appears 
from  the  testimony  that,  at  the  time  the 
plaintiff  received  the  Injury  complained  of, 
the  defendant  had  no  rule  requiring  the  con- 
ductor to  stop  the  train  and  put  a  passenger 
off,  if  he  persisted  in  riding  on  the  platform, 
and  refused  to  obey  the  conductor's  request 
to  come  Inside  of  the  car;  and,  if  the  con- 
ductor bad  taken  that  course,  a  suit  would 
most  probably  have  been  the  conaeqaence  of 
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ejecting  him  from  the  train.  It  must  be 
presumed  that  the  conductor  wished  to 
treat  the  plaintiff  in  a  considerate  and  gen- 
tlemanly manner,*  in  the  presence  of  his  fa- 
ther and  the  other  passengers;  and,  acting 
on  his  best  judgment,  he  did  not  consider  It 
his  du^  to  attempt  to  force  him  Into  the  car, 
and  create  an  excitement  among  the  passen- 
gers, when  he  says  be  did  not  think  he  was 
sufficiently  drunk  to  be  unable  to  care  for 
himself;  and  then  the  conductor  says  be  did 
not  see  plaintill  after  be  took  the  dangerous 
position  standing  on  the  steps,  and,  being  ig- 
norant of  the  fact  that  he  had  thus  exposed 
himself  to  danger,  he  could  not  be  blamed 
for  not  interfering  and  forcing  him  to  enter 
the  car. 

The  Instructions  asked  for  the  defend' 
ant  were  given  to  the  Jury,  and  read  as  fol- 
lows, the  court,  however,  modifying  the  last 
Instructioii,  D,  and  refusing  to  give  instruc- 
tion 6,  which  action  appears  to  have  tteen 
excepted  to:  Instruction  No.  1:  "The  Jury 
are  now  instructed  that  the  plaintiff,  aa  pas- 
senger on  tbe  defendant's  car,  as  a  matter 
of  law,  is  presumed  to  have  taken  upon  him- 
self all  the  risk  necessarily  incident  to  that 
mode  of  traveling;  and  If  the  Jury  believe 
from  the  evidence  that,  without  tbe  fault  at 
the  defendant,  but  by  Inevitable  accident, 
plaintiff  was  injured,  the  Jury  should  find 
for  the  defendant."  Instruction  No.  2:  "Tbe 
court  instructs  the  Jury,  as  a  matter  of  law, 
that  a  passenger  upon  a  railroad  train  takes 
all  the  risk  attending  that  mode  of  travel, 
except  such  as  may  be  caused  or  Incurred 
by  the  negligence  of  tbe  railroad  company 
or  Its  servants;  and,  unless  such  negligence 
by  the  defendant  Is  shown  by  the  evidence, 
the  Jury  should  find  for  tbe  defendant"  In- 
struction No.  8:  "The  court  instructs  the 
Jury  that,  as  a  matter  of  law,  a  regulation 
of  a  railroad  company  which  forbids  passen- 
gers to  stand  upon  tbe  platform  while  the 
car  la  in  motion  is  a  reasonable  and  pn^Kr 
rule;  and  If  a  passenger,  In  violation  of 
such  a  regulation,  unnecessarily  exposes 
himself,  he  does  so  at  his  own  peril."  In- 
struction No.  4:  "If  tbe  Jury  believe  from 
the  evidence  that  both  the  plaintiff  and  de- 
fendant were  guilty  of  negligence,  tliat  such 
negligence  of  both  was  c<mcurrent  or  run- 
ning together,  and  co-operated  to  produce 
the  Injury  complained  of,  they  should  find 
for  the  defendant'*  Instruction  No.  5:  "If 
the  Jiuy  believe  from  the  evidence  that  the 
injury  In  tbe  declaration  mentioned  was  the 
result  of  tbe  concurrent  negligence  of  both 
tbe  plaintiff  and  defendant,  the  Jury  has  no 
right  to  apportion  the  fault,  and  to  find  a 
verdict  for  tbe  plaintiff  upon  that  groimd, 
but  In  Bucfa  case  they  should  find  for  the 
defendant"  Instruction  No.  6:  "The  court 
Instmcts  tbe  Jury  that  railroad  companies 
are  only  required  to  exercise  due  care  that 
a  passengCT  is  not  Injured  through  their 
fault  and  they  are  not  required  to  exercise 
auch  anperrlidon  ovw  blm  aa  absolutely  pre- 
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vents  him  from  being  injured  by  his  own 
fault"  Instruction  No.  7:  "The  court  in- 
structs the  jury  that  a  railroad  company 
has  no  right  or  authority  under  the  law  t* 
Impose  upon  Its  passengers  any  restraint 
even  to  enforce  its  reasonable  rules."  In- 
struction No.  8:  "The  court  Instructs  the 
Jury  that  In  determining  the  question  of 
whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  they  may  take  Into  consid- 
eration the  condition  of  the  plaintiff  at  tbe 
time,— that  is,  if  be  were  Intoxicated  at  tbe 
time  of  the  Injury,  or  partly  so,— they  may 
take  this  fact  Into  account  in  determining 
whether  he  was  guilty  of  contributory  neg- 
ligence." Instruction  No.  10:  "The  plaintiff 
to  recover  must  have  observed  ordinary  care 
to  avoid  the  injury,  and,  if  he  does  not  do 
so,  he  cannot  recover."  Instruction  B:  '*The 
court  further  instructs  the  jury  that  In  en- 
forcing any  reasonable  regulation  or  direc- 
tion, a  railroad  company  Is  not  allowed  to 
treat  Its  passengers  as  children,  or  to  put 
them  under  restraint"  Instruction  C:  "The 
court  Instructs  the  Jury  that  If  they  believe 
from  the  evidence  that  the  plaintiff  was  rid- 
ing on  the  platform  of  the  defendant's  car 
in  such  a  state  of  intoxication  ae  to  be  care- 
less and  heedless  of  tbe  danger  to  which  he 
was  exposed,  and  the  conductor  was  aware 
of  his  position  and  exposure  to  danger.  It 
was  the  duty  of  said  conductor  to  use  only 
ordinary  precautions  for  his  safety,  such 
as  calling  his  attention  to  the  danger  and 
the  rules  of  the  company  forbidding  such 
exposure,  Dut  such  conductor  WQuld  not  be 
required  to  exercise  or  impose  any  restraint 
upon  the  plaintiff."  And  the  defendant 
moved  the  court  to  give  to  the  Jury  Instruc- 
tion marked  "A,"  to  which  the' plaintiff  ob- 
jected, and  tbe  court  sustained  said  objec- 
tion, and  refused  to  give  said  Instruction,  to 
which  ruling  the  said  defendant  excepted, 
which  said  instruction  "A"  is  in  the  words 
and  figures  following:  Instruction  A:  "The 
court  instructs  the  Jury  that  If  a  passenger 
voluntarily  puts  himself  In  a  dangerous  po- 
sition, and,  by  reason  thereof,  is  Injured,  he 
cannot  recover  from  tbe  defendant"  And 
the  defendant  moved  the  court  to  further  in- 
struct the  jury  by  giving  to  the  said  Jury 
Instruction  marked  "D."  In  the  words  and 
figures  following:  Instruction  D:  **The  court 
instructs  the  Jury  that  it  Is  the  duty  of  a 
passenger  unnecessarily  riding  on  the  plat- 
form of  a  car  In  motion  to  go  into  the  car 
when  requested  by  the  conductor  or  others 
In  charge  of  tbe  tiaJn,  If  there  be  only  stand* 
ing  room  In  the  car;  and,  if  the  Jury  be- 
lieves from  the  evidence  that  his  failure  to 
obey  such  request  contributed  to  the  plain- 
tiff's Injury,  they  should  find  for  the  defend- 
ant,"—to  tJie  gi^ng  of  which  the  plaintiff  ob- 
jected, and  thereuixm  the  court  modified  the 
said  instruction  D  by  striking  from  the  end' 
thereof  the  following  words:  "And,  tf  the 
jury  believe  from  the  evidence  that  his  fail- 
ure to  obey  such  request  contributed  to  the 
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plaintiff's  iDjory,  they  should'  find  for  the 
defendant."  And  the  court  gave  the  jury 
the  remainder  of  the  said  Instruction,  to 
which  ruling  and  opinion  of  the  court  the  de- 
fendant excepted. 

We  regard  these  instractions  as  propound- 
ing the  law  correctly,  and  if  the  Jury,  In 
considering  their  verdict,  did  not  utterly  fail 
to  apply  the  law  therein  stated  to  the  facts 
proven,  we  cannot  see  how  they  arrived  at 
the  conclusion  they  did.  And  we  think  the 
fourth  assignment  of  error,  that  '*the  court 
erred  by  refusing  to  set  aside  the  verdict  as 
contrary  to  the  instructions  of  the  court,  the 
same  being  in  direct  conflict  with  the  said 
instructions,"  was  well  taken,  and  the  ver^ 
diet  of  the  juty  should  have  been  set  aside, 
and  a  new  trial  awarded  for  that  reason. 
Looking  through  the  entire  evidence  in  the 
case,  oar  conclusion  Is  that  the  proximate 
cause  of  the  defendant's  injury  was  his  own 
oljstlnate  and  perverse  conduct  in  refusing 
to  obey  the  reasonable  requests  of  the  con- 
ductor In  voluntarily  subjecting  himself  to 
the  Influence  of  liquor,  and  in  needlessly 
and  negligently  assuming  the  dangerous  po- 
*  Bition  on  the  steps  of  the  car  from  which 
he  fell;  and  1  fall  to  see  what  duty  owed 
to  the  plaintiff  by  the  defendant  wbb  violat- 
ed by  the  conductor. 

For  these  reasons,  the  Judgment  complain- 
ed of  must  be  reversed,  the  verdict  set  aside, 
and  a  new  trial  awarded  the  defendant, 
with  costs  to  the  plaintiff  In  error, 

HOLT,  P.  (dissenting).  This  case  has  been 
before  two  Juries,  and  each  one  found  ttiat 
the  defendant  did  not,  in  carrying  an  Intox- 
icated passenger,  use  such  care  to  carry  him 
safely  and  securely  as  the  law  of  their  con- 
tract and  the  exigencies  of  the  occasion  de- 
manded. Three  facts  of  some  tjearlog  In  cer- 
tain aspects  of  the  case  were  brought  out  on 
this  trial  which  did  not  appear  on  the  flrst 
trial  at  all,  or  with  the  same  distinctness  and 
certainty:  (1)  On  the  flrst  trial,  the  ptaintlff 
did  not  say  that  he  was  not  notified  by  the 
conductor  to  get  off  the  platform.  On  this 
trial  he  denies  that  the  conductor  made  any 
such  request;  and.  as  to  the  making  any  such 
request  at  the  Instance  of  plaintiff's  father, 
his  denial  Is  supported  by  the  testimony  of 
another  witness.  (2)  On  the  flrst  trial,  the 
conductor.  In  his  evidence,  stated  that  It  was 
a  rule  of  his  company,  "if  the  passenger  re- 
fused to  leave  the  platform,  the  conductor 
should  stop  the  train,  and  put  lilm  off,  or 
make  him  go  Inside."  On  this  trial  the  de- 
fendant company  proved  by  the  same  con- 
ductor that  they  had  no  such  rule  at  that 
time,  and  had  none  such  until  the  January 
following,  that  his  statement  on  the  flrst  trial 
was  an  error.  (3)  On  the  flrst  trial,  the  con- 
ductor testlfled  that  he  had  aslied  the  plain- 
tiff twice  before  that  time  (that  time  made 
the  third  time)  to  go  in,  and  also  one  of  the 
bcakemen  hal  tried  to  get  him  in.  This 
time  the  conductor  testifled  that  Graves,  one 


of  tbe  brakemen.  Insisted  on  the  plalntlfTs 
going  In;  tbat  they  bad  several  words  about 
it,  and  came  near  getting  Into  a  racket  "In 
fact,  I  had  to  go  to  Graves,  and  tell  him  not 
to  go  too  fast  with  him."  (4)  The  tenor  of 
tbe  rest  of  tbe  testimony  is  very  much  the 
same,  except  ttiat  the  fact  Is  now  brought  out 
more  distinctly  that  plalntUTs  reason  was 
submerged  with  wblslcy;  that,  before  be  fell 
off.  hij<  ordinary  rational  faculties  were  so  far 
gone  that  he  was  unconscious  of  bis  Incapaci- 
ty to  take  care  of  himself.  He  did  not  ap- 
preciate the  danger  of  riding  on  the  platform; 
was  rash  enough  to  sit  down  on  the  platform 
witn  one  foot  on  the  step;  and  was  utterly 
heedless  of  the  probable  consequences  of  such 
conduct.  This  pari  of  plaintiff's  case,  consti- 
tuting the  Btat^  of  negligence,  the  remote- 
cause  of  the  Injury,  the  condition  in  which 
the  conductor's  failure  and  refusal  to  bring 
him  in  off  the  platform  intervened  as  the 
sole  proximate  cause  of  the  Injury,  Is  now, 
in  my  opinion,  put  beyond  the  reach  of  any 
serious  questioning.  This  young  man,  20 
years  of  age,  obviously  Intoxicated  to  some 
degree  of  drunkenness,  was  accepted  by  tbe 
railroad  company  as  a  passenger,  under  the 
common-law  obligation  to  carry  him  safely 
and  securely.  When  he  and  his  father  enter- 
ed the  train,  the  son  stopped  on  the  platform. 
Tbe  father  was  a  witness  on  the  flrst  trial. 
He  died  iKfore  this  one,  but  his  testimony 
on  the  flrst  trial  was  read  to  the  Jury  on  the 
second.  He  says  that,  becoming  uneasy,  he 
went  out,  and  told  his  son  be  had  better  come 
into  the  car.  The  pialntlff  told  tiim  he  would 
come  in.  In  a  few  minutes.  As  he  did  not 
come  in,  the  father  told  the  conductor  to  go 
out,  and  bring  him  Into  the  car.  Tbe  conduct- 
or went  out,  and  came  back  without  him. 
"And  he  came  to  me,  and  told  me  that  he 
was  In  no  danger;  as  long  as  they  didn't 
staler,  they  were  all  right"  The  conduct- 
or's evidence  on  this  point  is:  "John  S.  Fisher 
wanted  me  to  go  out  and  speak  to  bis  son. 
He  said  that  he  thought  he  was  drinlLlng  a 
little,  and  he  was  afraid  he  would  get  hurt 
I  didn't  go  right  away,  but  after  a  little  X 
did.  It  was  between  there  and  Seymore  Sta- 
tion. That  made  three  times  tbat  I  liad  ask- 
ed him  to  come  in.  That  time  be  got  very 
angry,  and,  using  his  own  words,  said,  'He 
bad  paid  his  fare,  and  be  would  ride  wbere 
be  damned  pleased.'  I  went  back,  and  told 
bim  his  son  was  sitting  on  the  platform.  He 
had  been  standing  down  on  tbe  car  step.  To 
relieve  ills  father,  I  said  I  didn't  believe  his 
son  was  drluldng  enough  to  fall  off."  At 
another  place,  he  says  it  was  a  dangerous 
place  for  a  sober  man  to  ride,  and  still  more 
so  for  a  drunken  one.  He  thus  quieted  tiie 
apprehensions  of  tbe  father  for  a  moment, 
for  in  less  tlian  10  minutes  the  young  man 
was  thrown  off.  Mrs.  Judge  Brannon,  the 
aunt  of  the  plaintiff,  two  or  three  days  after 
the  accident,  was  on  the  train  going  over  to 
Buckhannou.  On  this  point  her  testimony, 
certainly  competent  In  fact,  and  for  the  pur- 
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pose  of  dtacredlting  the  condnctw,  and  no- 
where objected  to.  Is  as  follows:  "The  con- 
ductor came  to  me,  and  asked  me  to  come  to 
the  rear  of  the  train,  and  look  where  the  ac- 
cident happened.  Wh«i  we  returned  to  onr 
•eats,  he  sat  down  by  me,  and  cwnmanced  to 
relate  the  whole  affair.  He  said  that  Johnnie 
was  standing  on  the  platform,  and  was  Intox- 
icated. He  said  John  8.  Flshw  had  requested 
him  to  go  and  bring  him  Into  the  car.  He 
said  he  did  not  tell  him  to  come  hi,  from  the 
fact  that  it  would  raise  an  excitement  He 
said  he  cold  Mr.  Fisher  bis  son  was  not 
drank  enough  to  be  In  any  danger;  and  about 
ten  minutes  after  that  he  fell  off,  and  he  nev- 
er hated  anything  so  much  hi  his  life."  Some 
comment  Is  made  In  the  opinion  of  the  majori- 
ty of  the  court  on  a  part  of  the  testimony  of 
Mrs.  Judge  Brannon  which  Is  Incompetent; 
because  It  gives  the  admissions  of  the  con- 
ductor made  a4:  a  time  when  It  was  not  a 
part  of  the  res  gestae.  See  1  Auk.  ft  Eng.  Enc. 
lAw  (2d  Bd.)  p.  1148.  This,  however,  does 
not  aj^ly  to  the  whole  of  her  testimony. 
N<me  of  It  was  objected  to  when  the  Question 
was  asked  and  the  answer  given.  There  was 
no  motion  to  strike  out,  or  for  Instruction  to 
dlsr^rd  it  It  was  not  made  one  of  th^ 
ground  for  the  motion  for  new  trlaL  It  Is 
not  assigned  as  one  of  the  grounds  of  raror, 
either  In  the  petltltm  or  in  the  brlete  or  argu- 
ments of  couiuel.  I  do  not  think  It  the  duty 
of  the  appellate  court  In  such  case  to  dft  out 
the  Incompetent  phrases  sua  sponte,  where 
both  parties  wish  it  to  ronaln  In,  because,  per^ 
baps,  dispensing  with  the  Inconvenience  of 
calling  a  witness  who  heard  him  aay  the 
same  thing  dam  fervet  opus.  Besides,  It  has 
a  bearing  on  the  credlUllty  of  the  witness, 
who  Is  contradicted  by  the  plaintiff  on  the 
question  of  the  conduetoi'a  having  requested 
him  to  come  in.  It  has  been  held  that  a  par- 
ty demurring  to  the  evidence  waives  all  ob- 
jections to  the  competency  of  the  evidences 
Blllott.  App.  Proc  II  689, 781.  The  particular 
manner  In  which  an  admitted  truth  has  been 
introduced  Into  the  cause  as  evidence  does 
not  seem  to  be  of  any  Importaiux.  Chaplse 
V.  Ban^  1  Bibb,  612.  But  tills,  tai  my  view, 
has  no  great  beuli^.  I  take  the  case  for  this 
occasion  as  the  conductor  himself  and  John 
H.  Fisher,  the  father,  Have  made  It  ^Is 
case  is  only  an  Instance  imder  the  general 
rule  that  the  contributory  negligence  of  the 
Injured  parly,  In  order  to  constitute  a  defemw^ 
must  have  contributed  as  the  proximate  cause 
of  the  Injury.  If  It  were  the  remote  cause,  or 
a  mere  condition  of  injury.  It  is  no  bar  to  the 
plaintiff's  action.  It  ia  not  a  proximate  cause 
when  the  negligence  of  the  defendant  is  an 
efficient  Intervening  cause.  2  Wood,  B.  R. 
(Minor's  Ed.)  p.  1448,  S  Site.  Contributory 
negligence  of  plaintiff  is  no  bar  lo  his  action 
when  It  appears  that  defmdant  might  by  the 
exercise  of  ordinary  care,  have  prevented  the 
tujuiy  in  spite  of  such  negligence.  See  Coast- 
Ins  Co.  V.  Tolson,  188  U.  S.  651,  11  Sup.  Gt 
«r>3;  Carrlco  v.  Bailroad  Co.,  85  W.  Va.  389, 14 


8.  B.  12;  Washington  v.  Bailroad  Co.,  17  W. 
Ya.  190:  It  Is  the  absence  of  such  aa  la  re- 
quired hy  the  cdrcumstancea.  Blaine  v.  Rail- 
way Co.,  9  W.  Va.  252.  "Therefore,  where 
the  negUgence  of  the  Injured  party  Is  seen 
by  the  employes  of  the  railway  company  in 
time  to  prevent  Injury  from  such  negligence, 
their  failure  to  exercise  caie  to  prevent  the 
Injury  wUi  render  their  employer  Uable.**  2 
Wood.  B.  B.  p.  144D,  note  1;  Cooley,  aborts 
(2d  Ed.)  p.  810;  Pollock,  Torts,  874  et  seq.; 
1  Seven.  Neg.  176.  Here  the  railroad  coiu- 
pany,  by  exercising  ordinary  care,  had  tin 
last  opp<Hrtunlty  of  preventing  the  accident 
Blsh.  Noncontr.  Law,  |  463;  Thomp.  Carr. 
Pass.  243;  Beach,  Oontrib.  Neg.  |  S3;  2  Bedf. 
B.  R.  2S0,  256;  Patt  By.  Acc.  Law,  »  44, 
65,  et  seq.;  Raihnad  Co.  v.  Cooper  (Ihd.  Sup.) 
22  N.  B.  S40;  Toomey  v.  Bailroad  Co.  (Cal.) 
24  Pac.  1074;  Freer  v.  Cameron,  4  Rich.  Law, 
228;  Johnson  v.  BaUnad  Co.,  20  N.  T.  65; 
1  Shear,  ft  B.  Neg.  |  99;  Busw.  Pers.  In- 
jury, p.  200,  S 134;  Smith,  Neg.  (by  Whltaker) 
874;  Whart  Neg.  H  806,  323,  340,  3S9a;  Blg- 
elow,  'Tosta,  S8S. .  To  prevent  Injury  to  a  pas- 
senger, the  common  carrier  is  bound  to  the  ^ 
highest  d^iree  of  sklU,  care,  and  diligence^  ' 
and  generally  liable  (Or  the  sllgbteat  negli- 
gence; and  the  degree  of  <»re  oacted  is  great- 
er than  that  to  be  exercised  In  respect  to  a 
stranger  or  trespasser.  Carrlco  v.  Hallway 
Ca  85  W.  Ta.  389,  14  S.  E.  12;  2  Rap.  & 
M.  By.  Dec.  Dig.  188-140;  1  Harris,  Dam. 
Corp.  I  841;  2  Am.  &  Bug.  Enc.  Law,  p. 
748.  Whether  the  n^llgence  of  plaintiff  was 
the  proximate  cause  Is  a  question  for  the 
jury.  Sheff  v.  City  of  Huntington,  16  W. 
Ya.  30^.  Although  the  general  rule  Is  that  no 
man  by  his  wrongful  act  can  impose  a  duty 
on  another,  yet  this  does  not  apply  where 
the  efflclent.  direct  &nd  sOle  proximate  cntiae 
of  the  injury  Intervenes  between  the  plain* 
tiff's  state  of  ne^lgence  and  the  damage  con> 
plained  of.  Then  Is  nothing  remarkable 
about  tills  case  but  the  exceptional  distinct- 
ness with  which  It  exemplllBes  and  makes  the 
reason  of  this  rule.  Taking  alone  the  evi- 
dence of  the  conductOT,  we  have  a  case  of 
the  plaintiff  In  a  state  of  negligence  riding  on 
the  platform,  unconscious  of  his  Incapacity  to 
take  care  of  himself,  heedless  of  the  danger 
of  falling  off.  This  goes  on  under  the  eyes 
of  the  conductor  from  the  time  plaintiff  entet^ 
ed  the  train  until  he  fell  off.  His  drunken- 
ness ms  obvious.  He  was  drinking  when  be 
came  on.  and  kept  drinking  as  he  rode.  His 
recklessness  of  danger,  his  heedlessness  of  the 
probable  consequences  of  such  conduct,  were 
equally  obvious,  and  observed  by  the  con- 
ductor; for  he  saw  him  standing  on  the  steps, 
saw  him  down  on  the  platform  with  one  foot 
on  the  step.  He  requested  him  to  come  In, 
as  he  says,  more  than  once,  and  always  un- 
arallin^.  He  saw  his  brakeman  Graves  in- 
sisting on  his  going  In.  who,  no  doubt  would 
have  succeeded  had  he  been  let  alone,  ceru  in- 
ly If  he  had  been  authoritatively  assisted,  hut 
be  made  Graves  desist   l%e  father  of  the 
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boy  told  tbe  condnctor  that  his  son  was 
drinUng,  and  he  was  afraid  he  would  fall 
off,  and  requested  the  condnctor  to  make  nu 
minor  «on  come  In,— bring  him  In.  Here  Qte 
lemMB  cause,  the  state  of  negligence  of  the 
puseDger  tbns  tiding  on  the  plstfonn, '  the 
mere  condition  of  the  Injury,  comes  to  so 
dear  a  marking  off  from  the  proximate  cause 
of  the  InJnzy  ttiat  It  Is  seen  at  once.  In  tills 
sfaaipneas  with  whldx  the  remote  cause  Is  aej^ 
aratftd  in  time  and  dlstinctneei  of  ^Sclency 
from  the  proximate  cause,  the  ease  Is  Indeed 
remartEaUe;  trat  not  In  Oe  rule  of  law  of 
which  It  frnnhOies  so  striking  an  Ulus^tlon. 

The  conductor,  as  be  says,  had  twice  tried 
the  efflelency  ot  a  mere  request,  without  ef- 
fect Why  did  he  not  exercise  the  care 
which  the  drcnmstancea  demanded?  2 
Wood,  R.  B.  p.  1420, 1  SlSa.  Why  did  he  not 
discharge  tbo  duty  which  was  so  obviously 
dictated,  and  measured  by  the  exigencies  of 
the  occasion?  Ballxoad  Oo.  t.  Tones,  96  U. 
S.  488,  442L  Tbe  state  of  danger  of  the 
passenger  was  known  to  him  throughout  the 
wbde  seren  miles.  It  was  ezpresBdy  brou^t 
to  bis  attention  by  tbe  anxlons  fiither,  whose 
request  was  based  on  the  apprehended  In- 
toxication <a  his  son,  and  liis  exposure  to 
danger.  Iifbdl  r.  Baflroad  Oo.,  27  Oonn.  404. 
Why  did  be  not  use  tbe  ordinary  and  neces- 
sary precandons  for  bis  safety?  Garrico  v. 
BaOway  Go.,  85  W.  Ya.  888,  14  8.  B.  12; 
Fisher  t.  Ballroed  Co.,  88  W.  Ya.  866,  19  8. 
B.  B7&  Instead  of  discharging  tbe  plain  and 
imperious  duty  Imposed  upon  him  in  such 
drcnmstancea,  he  returned  to  the  father, 
and  told  him  his  son  was  In  no  danger. 
Why  did  he  not  make  him  crane  in?  "Bring 
blm  in,**  'Uiat  was  the  language  of  tbe  fk- 
tber's  request  Any  condnctor  of  ordinary 
knowledge,  care,  and  prudence,  seeing  what 
be  saw,  would  bare  done  so,  according  to 
tbe  finding  of  two  Juries.  But  he  teUs  us  on 
this  trial'  that  Ibe  company  had  no  rule  re- 
quiring him  to  make  the  passenger  riding  on 
the  plattbrm  come  In,  and,  if  be  refused, 
stop  the  train,  and  put  him  off.  But  he 
needed  no  nUe.  Tbe  father  of  tbe  minor 
had  exjdldtly  requested  It  He  saw  for 
h^wf^Mif  the  urgent  necessity  of  it;  and  a 
statute  made  for  such  cases,  constituting 
him  a  conscarator  of  the  peace,  authorized 
and  empowered  him  to  command  It  and  to 
enforce  his  command,  without  regard  to  any 
nde  of  OiB  company.  Oode,  c.  146,  |  31.  The 
common  law  itself  makes  him  a  quasi  offi- 
cer, dothed  pro  hac  vice  with  such  powers 
amirily  snfficimt  to  have  saved  this  drunken 
boy  fiK»n  tbe  consequences  of  his  own  foUy. 
But  tbe  statute  evidently  contemplates  that 
sndi  a  rule  win  be  made.  Code,  c  54,  S  S4. 
EGow  came  it,  we  may  remaift  in  passing, 
that  Ibis  company  was  running  its  trains 
without  having  this  ordinary  role  on  this 
Important  subject?  But  In  my  opinion,  it 
was  plainly  the  right  of  this  conductor  to 
put  an  end  to  this  passenger's  riding  on  the 
platfbrm;  and,  at  least  9ttet  the  request  of 
T.248.B.D0.8— tt7 


the  fiitiier*  it  was  as  pl^nly  his  duty  as  bis 
right  unless  we  are  to  hold  that  Ibe  exi- 
gencies of  the  occasion  then  staring  the  con- 
ductor in  tbe  fkce,  wldcb  dictated  and  meas- 
ured tbe  du^,  were  met  by  dtdng  only,  and 
that  for  the  tlUrd  time,  what  be  tells  us 
in  hts  testimony  had  tiuax  become  a  vain  and 
Idle  tbli^.  But  In  my  view,  tbe  case  turns 
on  no  such  question  as  the  company  then 
having  a  rule  tm  the  subject  The  fact  of 
platntUCs  self-lncapadtatlon  by  drunken- 
ness, and  self-exposure  to  danger,  are  the 
sole  grounds  put  forward  for  setting  aside 
the  verdict  and  awudhig  a  new  trial. 
These  are  the  very  circumstances  which 
constitute  tbe  state  of  n^igence,  the  re- 
mote cause,  the  condition,  tbe  occasion,  tbe 
exigencies  of  which  dictated  and  measured 
tbe  duty  of  the  company,  when  brought  to 
its  notice  In  time  to  avoid  and  prevent  Ibe 
Injury,  and  to  comply  with  the  request  of 
the  fa^er.  This  a  conductor  of  ordinary 
knowledge,  care,  and  prudence  would  have 
done;  tills  the  conductor  In  this  case  failed 
and  neglected  to  do.  And  a  Jury  of  good  and 
lawful  men,  of  common  sense,  ot  common 
prudence,  odC  operience  In  practical  affairs, 
who  bad  leuned  by  observation  what  com- 
'petent  conductors  of  ordinary  tare  and  pru- 
dence do  under  such  circumstances,  were, 
1^  tbe  issue  made  up,  asked  the  questionB: 
What  was  tiie  duty  of  this  conductor  on  tills 
occasion?  what  were  the  exigencies  which 
Imposed  and  measured  the  duty,  if  any?, 
and  did  the  conductor  discharge  the  duty 
of  taking  ordinary  care  under  tbe  circum- 
stances? This  Jury,  like  tbe  first  one,  found 
that  the  duty  of  taking  ordinary  care  ex- 
isted, but  was  not  discharged;  that  the 
ne^ect  or  refusal  of  the  condnctor  to  make 
this  boy  come  In  off  the  platform,  as  re- 
quested by  his  father.  Intervened  as  tiie  sole 
efficient  and  proximate  cause  of  the  Injury. 
Who  are  to  Judge.  If  not  tbe  12  good  and 
lawful  men  of  common  sense  and  common 
observation,  of  what  Is  prudent  under  such 
drcomstances,  under  the  direction  of  the 
learned  Judge  who  presides  at  the  trial? 
On  what  principle  or  role  of  settled  law. 
where  the  sole  question  Is,  what  would  a 
competent  conductor  of  ordinary  care  and 
prudence  do  In  such  a  case  (3  Rap.  &  M. 
Ry.  Dec.  Dig.  p.  287  et  seq.),  can  the  defend- 
ant ask  this  second  verdict  to  be  set  aside? 
When  and  how  Is  this  litigation  to  come  to 
an  end?  Is  some  essential  point  wholly 
without  evidence,  or  does  It  manifestly  ai>- 
pear  that  this  conductor  discharged  the  duty 
that  the  exigencies  ct  this  case  imposed, 
when  he  left  this  drunken  boy  sitting  on 
the  platform,  with  one  foot  on  the  step,  and 
came  back  and  told  bis  father  that  he  was 
In  no  danger?  No  doubt  they  had  heard 
the  learned  drcult  judge  Instruct  the  jury 
that  if  the  plaintiff  In  the  given  ease  was 
drunk,  and  sitting  oc  tbe  railway  track  as  a 
trespasser,  and  his  peril  was  discovered  In 
time  by  those  In  charge  of  the  tralv  to  bvm 
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prevented  Injury,  and  those  In  cfaai^  of  the 
train  did  not  use  proper  care  and  due  dili- 
gence to  avoid  the  accident,  and  damage  re- 
sulted, the  defendant  company  was  liable. 
See  Raines  v.  Railway  Co.,  39  W.  Va.  50, 

19  S.  565;  Railway  Co.  T.  Joyner'a  Adm'r 
(Va.)  23  S.  B.  773;  Blsb.  Noncont.  Law,  8 
1037.  How  Is  It  possible  to  expect  the  Jury 
to  see  and  understand  why  less  care  is  due 
the  dmnken  passenger  who  exposes  himself 
to  danger  than  Is  due  the  stranger  or  tres- 
passer on  the  track?  We  cannot  Insist  on 
the  'distinction,  If  any,  between  nej^grace 
1^  omission  and  negligence  by  commis- 
sion, for  It  so  happens  that  In  this  case 
we  have  them  both;  not  only  the  will- 
ful disregard  of  the  father's  request,  but  an 
active  deception  practiced  upon  him,  which 
kept  him,  we  may  suppose,  for  the  moment, 
from  looking  in  his  own  feeble  way  after 
the  safety  of  bis  son;  but  that  moment  was 
enough,  for  in  less  than  10  minutes  the  boy 
was  thrown  ott,  and  botii  feet  were  ground 
off  up  to  the  heeL 

In  my  opinion,  the  plaintiff  has  brought, 
his  case  within  the  meaning  of  the  rule  as 
laid  down  in  Carrico  v.  Railway  Co.,  35  W. 
Va.  389  (point  9),  14  S.  E.  12,  and  other 
cases,  such  as  Isbcll  v.  Railroad  Co.,  27 
Conn.  404,  cited  in  Whart.  Neg.  §  34,  and 
within  the  true  meaning  and  spirit  of  the 
rule  as  laid  down  In  this  case  when  here  be- 
fore, when  read,  as  it  must  be,  in  connection 
with  the  above-named  Case  of  Carrico,  cited 
therein  with  approval.  See  Fisher  v.  Rail- 
road Co.,  39  W.  Va.  366  (point  3),  10  S.  E. 
578. 

<1)  If  the  conductor  had  used  the  ordinary 
tHVcautions  for  the  safety  of  hla  passenger, 
such  as  was  dictated  and  measured  by  the 
occasion,  seeing,  as  the  conductor  did,  his 
dangerous  position  and  conduct  therein,  and 
his  Insensibility  to  and  reckless  disregard  of 
such  danger,  the  resulting  Injury  would  have 
been  prevented  and  avoided.  (2)  If  the  con- 
ductor ba.d  properly  aided  his  brakeman 
Graves  in  his  effort  to  moke  the  drunken 
passenger  go  in  off  the  platform,  instead  of 
commanding  him  to  desist,  the  injury  wotdd 
have  been  prevented.  <3)  If  the  conductor, 
seeing  the  condition,  the  place  of  riding,  the 
conduct,  and  the  manner  of  the  accident,  as 
we  see  It  by  bis  testimony,  of  this  passenger, 

20  years  of  age,  and  imder  the  control  of  bis 
father,  had  heeded  his  request  to  brli^  him 
in.  Instead  of  misleading  him  as  to  the  dan- 
ger of  his  son,  and  thus  throwing  his  actual 
guardian  off  his  guard,  the  accident,  in  all 
lllcetlhood.  wotdd  not  have  happened. 

To  sum  up:  We  have  endeavored  to  show 
that  the  rule  which  governs  this  case  is,  If 
defendant  bod  notice  of  plaintiff's  condition 
of  dnmkennesB  and  dangerous  position,  but 
did  not  use  ordinary  care  and  diligence, 
such  as  was  dictated  and  measured  by  the 
ulgendea  of  the  occasion,  to  prevent  the 
Injury,  he  Is  liable.  This  rule  is  supported 
by  authority,  and  Is  based  upon  the  broad 


principle  of  being  tn  accord  with  our  com- 
mon sense  of  right  and  justice  and  of  hu- 
manity, and  to  that  extent  it  becomes  bind- 
ing law.  As  far  as  I  can  see,  this  case  Is  not 
withdrawn  from  the  operation  of  this  rule 
by  any  other,  based  on' public  policy  or  gen- 
eral convenience.  The  maxim,  "To  him  who 
consents  no  injury  is  done,"  does  not  apply; 
for  this  passenger,  when  thrown  ott,  liad 
reached  the  stage  of  having  no  rational  wOl 
and  no  appreciation  of  his  danger,  as  his 
conduct,  exhibited  to  us  through,  the  eyes  of 
the  conductor,  of  the  train,  abundantly 
shoWs.  This  rule,  applied  to  the  facta  of 
this  case,  requires  that  the  Judgment  ren- 
dered should  stand,  in  which  Is  impliedly 
contained  at  least  the  following  narrow 
point  of  law,  which  Is  all  that  the  Justifica- 
tion of  the  verdict  of  the  jury  requires  <bow 
much  broader  point  of  law  It  may  compre- 
hend we  have  no  need  to  say):  Where  a 
conductor  sees  a  drunken  passenger,  20 
years  of  age,  riding  continuously  on  the 
platform,  and  Is  requested  by  the  father  to 
bring  him  In,  and.  Instead  of  taking  such 
ordinary  precautions  for  the  safety  of  the 
boy  as  the  circumstances  known  to  him  re- 
quired, leaves  him  there,  and,  by  misrepre- 
sentation as  to  his  danger,  throws  the  natu- 
ral, actual  guardian  ofT  his  guard,  and  the 
Injury  complained  of  occurs  by  the  boy  faD- 
lug  from  the  running  train,  sach  conductor 
has  thereby  made  his  company  liable  for  a 
breach  of  duty  as  a  common  carrier  of  pas- 
sengers. Therefore,  with  all  deference  for 
the  different  opinion  of  others  on  tills  doc- 
trine of  the  law,  so  difficult  in  Its  proper  ap- 
plication, 1  think  we  ought  to  let  this  judg- 
ment stand. 


(42  W.  Va.  Vm 
WATTBRSON  v.  HILIiBR  et  al. 

(Supreme  Court  of  Appeals  of  West  Viri^la. 

April  4,  1886.) 

Trdst  Dsbd — Sale — Rkdbmftiok — Bono  ov  Trcb- 

T8S— InJUNCTIOS. 

1.  Where  a  court  orders  a  trustee  to  sell  land 
under  a  deed  of  ttnst,  it  is  not  rerereible  error 
to  .omit  to  give  a  day  to  redeem,  or  to  require 
bond  of  the  tniatee  before  sale,  in  a  case  of  an 
injunction  by  the  debtor  to  restrain  a  sale  by  a 
trustee,  no  other  ireditor  being  Invidved. 

2.  In  case  of  a  pure  injunction  to  restrain  a 
trustee  from  selling  land  under  a  deed  of  tmst 
to  secure  a  debt,  on  the  ground  of  usury,  where 
It  appears  that  there  is  no  usury  in  the  debt,  the 
injunction  should  be  dissolved  and  the  bill  dis- 
missed, so  that  the  creditor  may  enforce  his 
rigtit  under  the  trust,  no  other  <xedItors  bang 
interested  in  the  case. 

(Syllabus  b7  the  Court) 

Appeal  from  circuit  court.  Mason  county. 

Bill  by  John  A.  Watterson  against  C.  G. 
Miller  and  another.  Judgment  for  defend- 
ants. Plaintiff  appeals.  Mlll»  cross-asaigns 
error.  Affirmed. 

W.  R.  Gunn  and  Geo.  Poffenbarger,  for  ap- 
pellant Tomllnson  &  Wiley,  for  a^ipellees. 
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BRANNON,  J.  Watteison  filed  In  tiie  clr< 
cuit  court  of  Mason  county  a  bill,  under  sec- 
tion 7,  e.  96,  of  tbe  Code,  against  BUller  and 
Wiley,  to  enjoin,  OQ  the  ground  of  usury,  a 
sale  of  land  whlcli  WUey,  as  trustee,  was 
s.bout  to  make  under  a  deed  ot  trust  made  by 
Watteraon  to  secure  a  debt  to  Ulller;  and 
the  result  was  a  decree  against  Watteraon  for 
the  debt,  and  direcUng  a  sale  of  the  land  ae* 
cording  to  the  terms  and  conditions  of  the 
tniat,  and  Watteraon  appeala 

One  assignment  of  error  by  Watteraon  is 
tbat  the  decree  does  not  give  the  debtor  a 
day  in  which  to  redeem  the  land  from  Bale. 
Tbat  Is  a  technical  rule  which  requires  a 
court  to  give  a  day  to  redeem  before  sale. 
In  addition  to  the  time  required  for  notice  of 
Bal&  It  ought  not  to  be  applied  to  sales  under 
tmst  deeds,  as  a  trust  deed  is  essratlally  a 
contract,  and  it  provides,  ac  the  law  inoTldes, 
for  a  sale  on  failure  of  payment,  without  day 
for  redemption.  TbB  court  has  no  right  to 
give  tadnlgOLce  when  the  parties  have  pro- 
vided against  It,  as  it  violates  a  contract 
Can  the  court  give  half  a  year  indulgence? 
That  might  greatly  li^nre  the  creditor.  The 
time  he  gave  Is  out  Oan  you  enf<»ce  fnr^ 
ther  Indulgence?  You  cannot  fix  terms  of  sale 
giving  longer  credit  than  the  deed  of  trust 
gives,  unless,  perhaps,  where  older  liens  are 
involved  in  the  decree.  Wood  v.  Krebbs,  33 
Grat  eaS;  Bart  Ch.  Prac.  1065.  The  cases 
in  this  state  were  cases  of  sales  for  Judg- 
ment or  vendors'  Hens,  except  Rohrer  v. 
Yravers.  11  W.  Va.  146,  which  invtdved  a 
deed  of  trust,  and  also  other  Hens. 

Another  raror  assigned  Is  that  the  decree  re- 
quired no  bond  of  the  trustee  before  sale. 
This  decree  simply  directed  the  trustee  to 
sell  under  the  trust,  according  to  Its  provi- 
sions. Chapter  72,  f  6,  Code  1891,  gives  the 
debtor  the  right  to  demand  bond  of  the  trus- 
tee before  sale.  He  may  demand  or  waive  it. 
Watterson  could  have  asked  the  court  to  re- 
quire it  but  did  not  When  one  can  either 
require  or  waive  a  provision  made  for  his 
benefit  and  does  not  require,  he  waives.  The 
court  Is  not  to  %lect  for  him.  Though  the 
court  directed  a  sale.  It  did  only  that  which 
the  deed  of  trust  already  empowered  the  trus- 
tee to  do.  It  is,  even  under  the  decree,  in  ef- 
fect but  a  sale  under  the  deed  . of  trust  The 
provision  In  section  1,  c  132,  Code,  requiring 
bond  of  special  commissioners,  in  terms  ap- 
plies to  them,  as  they  derive  their  only  power 
from  the  decree;  but  here  the  parties,  both 
debtor  and  creditor,  have  themselves  con- 
ferred power  on  the  trustee,  and  be  acts  un- 
der that  power.  No  other  debt  than  the  one 
secured  by  the  trust  was  Involved.  This 
bond  requirement  Is  Intended  for  the  benefit 
not  only  of  the  debtor  under  the  decree,  but 
also  the  creditors.  Where  there  are  other 
creditors  In  addition  to  the  deed  of  trust  cred- 
itor provided  for  in  a  decree,  a  bond  would  be 
pro[>er,  as  other  creditors  have  not  entered  In- 
to the  trust  contract  So  Watterson's  appeal 
is  not  tenable. 


Miller's  Appeal. 
MlUer  crouhosslgns  error.  He  contends 
that  the  bfU  Is  not  sufBcient  to  warrant  an  In- 
junction. I  think  It  is  sufflci^t— ba-i^  so; 
but,  as  the  iujuuctlon  has  been.  In  effect,  dis- 
solved by  a  decree  directing  the  trustee  to 
sell,  I  do  not  regard  the  question  important 
Miller  complains  that  a  motion  to  dissolve 
the  injunction  was  ovnmled.  When  this  mo- 
tion was  heard.  It  was  clear  that  the  allega- 
titm  of  usury  had  not  been  sustained.  Wat- 
terson's  bill  admitted  that  he  had  borrowed 
fully  ¥3,000,  and  the  notes  and  trust  deed 
called  for  only  the  sum  really  lent  with  law- 
ful interest  True,  Watterson  made  an  <»al 
IKomise  to  pay  2  per  cent  more,  but  tbat 
was  ou^ide  the  papers  under  which  the  sale 
was  to  be  made.  All  payments  had  been  cred- 
ited m  the  notes,  and  nothing  was  applied  to 
illegal  interest  Watterson  did  execute  to 
MlUer  a  note  for  fSO  lUegal  hkterest,  but  that 
was  no  lien  on  the  land,  and  the  sale  was  not 
to  be  made  for  it  as  the  sale  notice  stated  that 
the  notes  were  n>r  fS,000,  and  tbat  sale 
would  be  made  for  whatever  sum  was  due  on 
the  notes  at  6  per  cent,  afte*  deducting  all 
payments,  and  Miller's  answor  roiounced 
all  right  to  mote  than  6  per  cent  The  pi^of 
showed  Just  what  payments  had  been  made. 
The  charge  of  usury,  so  far  as  it  affected,  the 
amount  for  which  the  sale  was  to  be  made, 
was  wholly  unsustalned,  and  the  amount  a 
mere  matter  of  calculation  of  debt,  with  the 
few  partial  payments.  There  was  no  claim 
by  Watterson— could  be  none— that  any  cred- 
its had  not  been  given.  Why  keep  Miller  in 
court  against  his  vrill,  and  delay  him  of  the 
runedy  for  the  collection  of  the  debt  chosen 
by  the  parties  when  the  trust  was  made,  and 
one  valid  undo:  the  law?  The  court  made  a 
reference  to  ascertain  the  number  of  pay- 
ments, and  the  balance  due,  Instead  of  dis- 
solving, no  other  rights  b^g  Involved. 
"Where  preUminary  Injunctions  are  granted 
to  r«^in  the  enforcement  of  deeds  of  trust, 
on  the  groqnd  that  the  contract  to  secure 
which  they  were  given  was  usurious,  the  re- 
lief Is  continued  only  until  the  question  of 
usury  can  be  determined.  If  the  validity  of 
the  contract  is  established,  the  injunction 
wUi  be  dissolved."  High,  InJ.  S  1116;  Marks 
V.  Morris,  2  Munf.  407.  The  ground  of  In* 
Junction  was  unsustalned,  and  that  on  gen- 
eral principles,  was  cause  for  dissolution,  and 
it  was  error  to  refuse  to  dissolve  and  refer  It 
to  a  commissioner.  Arbuckle  v.  McClanahan, 
6  W.  Va.  101.  And,  at  any  rate,  when  later 
the  commissioner  r^orted  the  amount  due, 
and  the  court  fixed  it  in  its  decree.  It  should 
have  dismissed  the  bill,  and  left  Miller  the 
right  to  assert  his  rights  under  the  deed  of 
trust,  because  It  was  tiiat  adopted  by  the  par- 
ties. The  case  was  purely  a  bill  of  Injunction, 
not  one  in  which  the  Jurisdiction  of  the  court 
was  Involved,  or  was  necessary,  to  sdminls- 
ter  the  rights  of  parties  under'the  trust  and 
other  lienors  prior  or  subject  to  the  trust  Ne 
other  debt  was  Involved.  It  may  be  asked. 
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why  not  sell  under  the  decree?  The  awwa 
Is  that  this  would  keep  Bfillur  In  coort  to  en- 
eonnter  gntmequent  litigation  and  expense, 
perhaps,  in  controverHy  tonchlng  the  sale; 
and,  forthennore,  he  Is  entitled  to' the  rem- 
edy given  by  lav  under  the  tnurt^  there  being 
no  reason  to  dmy  It,  to  protect  either  Watt^ 
son  or  otlier  creditors.  Miller  was  brought  In- 
to court  against  his  wUl,  and,  no  reason  for 
detaining  him  there  ai^earlng,  he  had  right 
to  be  hence  dismissed;  and  he  now,  In  this 
court,  asks  that  the  bill  be  dismissed,  and  Its 
dismissal  cannot  Injure  his  adTersary.  The 
decree  Is  aiElrmed,  and.  Miller  asking  it,  the 
injunction  awarded  plaintiff  is  dissolTed,  and 
the  bUl  dismissed;  leaving  Miller  the  ri^ 
to  enforce  his  deed  of  trust  for  the  sum  fixed 
by  said  decree,  according  to  law. 


(4B  W.  Vs.  m 

PLATBl  T.  DURST. 

(Biqireme  Oonrt  of  Appeals'^of  West  IHrghila. 

April  4,  1896.) 

IHPUSD  CoirTRi.OT  TO  Fat  TOR  SnviOES— Whih 
Exists — RBU.TioNaHip  or  Pabtibb. 
'  Where  a  minor,  residing  with  a  near  rel- 
ative, other  than  her  parents,  is  led  to  believe, 
b7  the  kindness,  coDduct,  and  conv^sationB,  in 
jest  or  in  eamest.  of  nnch  relative,  that  she  la 
to  receive  compensation  for  her  future  services 
rendered  In  promotion  of  his  busineaR,  In  some 
form,  and,  in  expectation  of  such  compenaatioD, 
she  faithfullT  performs  such  services,  and  he  aft- 
erwards dUchargtta  her  without  compensating  her 
in  the  manner  in  which  he  led  her  to  believe  he 
would  do,  and  denies  all  liabilit?  to  her,  she  is 
entitled  to  recover  the  actual  value  of  such  serv- 
ices, in  an  action  of  assumpsit,  even  though  such 
relative  testifies  that  such  promises  were  made 
in  jeet,  and  he  had  no  expectation  or  Lntention  of 
reconqtensing  her  for  her  services,  bat  was  01U7 
acting  towards  h?r  in  loco  parentis. 
(S^llubus  b:r  the  Court) 

Eirror  to  circuit  court,  Ohio  coun^. 

Assmnpslt  by  Amelia  C.  Plate  against 
George  L.  Durst  Thetb  was  a  judgment 
for  plaintiff,  and  defoadant  brings  error. 
Affirmed. 

W.  P.  Hubbard  and  H.  M.  Bussell,  for 
plaintiff  in  error.  Caldwell  &  Oaldwell  and' 
Btrsklne  St  Allison,  for  defendant  in  error. . 

DBNT,  3.  George  Ii.  Durst,  defMidant,  on 
writ  of  error  to  the  judgment  of  the  circuit 
court  of  Ohio  county  rendered  In  fiiTor  of 
Amelia  O.  Plate  on  the  26th  day  of  February, 
1896,  for  the  sum  of  ^7.40,  Interest  and 
costs,  assigns  the  fc^wlng  errors,  to  wit: 
**(i)  The  said  circuit  court  erred  in  admitting 
certain  evidence  against  your  petitioner's 
objections,  on  the  trial  'of  the  cause  before 
the  jtiry.  (2)  The  circuit  court  erred  in  ex- 
clading  from  the  jitty,  upon  the  trial  of  the 
canse,  certain  evidence  offered  by  your  peti- 
tioner. The  drcult  court  erred  In  over* 
ruling  yotff  petitioner's  motion,  made  when 
the  plaintiff  rested  her  case,  to  ndude  the 
plaintiff's  evidence  from  the  jury.  (4)  The 
circuit  court  erred  in  giving  to  the  jury  cer- 


tain instructions  against  your  petitioner's 
objections,  and  in  refusing  to  give  certain  tat- 
stroctions  requested  by  your  petitioner,  and 
hi  modifying  certain  otber  instructions  re- 
quested by  your  petitioner.  <5)  The  circuit 
court  erred  .in  overruling  your  petitioner's 
motion  to  set  aside  the  verdict  of  the  jury 
and  grant  him  a  new  trial." 

As  to  the  third  assignment,  it  Is  su&dent 
to  say  that  the  law  concerning  tiie  same  has 
been  settled  by  repeated  decisions  of  this 
court  to  the  effect  that  a  motion  to  ezdude 
the  plaintiff's  evidence  is  waived  by  the  de- 
fendant when  he  electa  to  proceed  with  the 
case,  and  Introduces  evidoice  in  defense. 
Core  V.  Railroad  Co.,  38  W.  Va.  456, 18  8.  B. 
086,  fcdiowed  br  a  number  of  cases  decided, 
but  not  yet  reported. 

Able  cfHmael  botly  contested  the  presoit 
case  from  beginning  to  end,  and  allowed  no 
point  of  advantage  to  escape  their  ever-vigi- 
lant eyes.  80  that  every  possible  chance  for 
an  exception  Is  presented  for  the  conMdera- 
tlon  of  this  court  The  main  and  Important 
gaestions  for  consideration— and.  Indeed.  aU 
other  questions— arise  on  the  motion  to  set 
aside  the  verdict  of  the  jui7  and  grant  a  new 
trial.  No  one  informed  ot  the  drcnmstances 
could.  In  any  view,  consider  the  damages  ex- 
cessive or  exorbitant  The  pnxtf  Is  abundant 
to  establish  the  nature  and  value  of  tiie 
services  rendered,  and  there  is  therefore  but 
the  naked  legal  question  as  to  whether  the 
evidence  Is  snffldent  to  justify  any  recovery; 
in  other  words,  whether  the  services,  how- 
ever valuable,  were  given  gratnltously  in  ex- 
cess of  voluntary  gifts  on  the  one  part,  and 
recetveU  on  the  other  without  any  expectancy 
of  recompense  or  remuneration. 

The  material  facts  In  the  case  are  as  fol- 
lows, to  wit:  When  the  plaintiff  was  about 
twelve  years  of  age.  In  the  absence  of  other 
home,  she  went  to  live  with  the  defendant, 
her  brother-in-law.  This  was  in  the  year 
1886.  For  the  first  three  or  four  years  she 
was  sent  to  school,  and  during  the  whole 
period  she  lived  in  the  family  as  the  -defend- 
ant's own  daughter  might  have  done.  She 
was  fumifdied  with  a  comfortable  room, 
with  suitable  clothing  and  other  necessaries, 
was  supplied  witb  money  for  shopping  and 
other  purposes,  accompanied  the  defraidant's 
wife  on  various  pleasure  trips,  went  to  the 
Worid's  Fair  with  mon«y  furnished  by  the 
defendant  received  dumerous.  presents  at 
Christmas  and  other  times,  and  was  tr»t- 
ed  by  the  d^endant  with  great  kindness  and 
consideration  in  every  way.  On  her  part, 
the  plaintlfli  rendered  services  such  as  ml^t 
have  been  required  and  expected  from  a 
daughter;  attending  to  the  marketing,  and 
asiristlng  In  the  care  of  the  young  children. 
In  addition  to  these  services  the  plaintiff  as- 
sisted the  defendant  in  Us  store,  attending 
to  custcnners,  looking  after  entertainments 
the  defendant  had  in  charge,  and  doing  what- 
ever dse  the  exigencies  of  the  Imslnesa,  and 
her  own  capacltlea,  from  time  to  time  sng- 
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geeted.  The  defendant  and  his  wUe  had  an 
onfortunate  mlsiinderstandlnx,  and  in  Aa- 
ffost,  1804,  the  defendant's  wife,  with  her 
two  young  children,  went  to  OaUand,  accom- 
panied by  the  plaintiff  and  another  friend. 
The  mlsnnderstandlns  had  existed  for  some 
time,  and  there  had  been  more  or  less  cool- 
ness between  the  plaintiff  and  the  defendant 
on  acconnt  of  It  The  Oakland  party  made 
their  preparations  wlthoat  Informing  the  de- 
fendant, and  started  off  with  no  more  notice 
to  him,  according  erm  to  the  platntllTa 
claim,  than  a  statement,  jost  as  they  were 
going  ont  of  the  door,  that  they  were  going 
to  Oakland.  The  defendant  resented  this, 
and  when  the  plaintiff  and  the  others  re- 
turned he  told  the  plaintiff  that  she  could 
leaTe  his  home.  She  did  so,  and  soon  after- 
wards Instltnted  this  action.  Dmring  all  the 
time  of  the  plaintiff's  stay  with  the  defend- 
ant, she  had  never  received  or  demanded  any 
pay  for  her  services.  The  money,  clothing, 
and  presents  which  she  received  she  herself 
says  were  not  regarded  as  wages.  She  nev- 
er brought  forward  in  any  way  the  question 
of  compensation,  and,  even  after  the  alleged 
conversation  on  which  the  case  was  made  to 
turn  in  the  court  below,  no  visible  change 
was  made  In  the  relations  between  the  par- 
ties. According  to  the  plalntlflTs  testimony, 
a  conversation  took  place  four  years  before 
August,  1894,  late  one  evening,  In  the  store 
of  the  defendant  This  conversation  was  re- 
peated several  times  in  the  plalntlfTs  testi- 
mony, and  was  given  by  her  as  follows: 
"Mr.  Durst  asked  me  if  I  was  tired.  I  said, 
Tes,  sir;'  and  \i6  said,  'How  long  have  yon 
been  with  me  now?'  and  I  told  him,  *Pive 
years;'  and  he  said,  'Well,  when  you  are  with 
me  ten  years,  I  will  give  you  one  thousand 
doUars.* "  On  another  occasion,  defendant  re- 
marked that  when  8he<the  plaintiff)  should  get 
married  he  would  give  her  $1,000,  and  a  $500 
(uamond  ring.  Defendant  does  not  positive- 
ly deny  either  of  these  conversations,  except 
as  to  the  time  of  the  first  but  Intimates  that 
he  was  not  In  earnest  but  jesting.  It  must 
be  admitted,  in  any  view  of  the  matter,  that 
this  was  Jesting  on  a  very  serious  subject  to 
this  unfortunate  and  parentless  young  girl,— 
still.  In  the  eyes  of  the  law,  an  infont, — en- 
gaged early  and  late,  week  days  and  Sun- 
day, at  home  and  abroad,  actively,  earnest- 
ly, and  faithfully  endeavoring  to  promote  the 
worldly  Interests  of  the  defendant  Jokes 
are  sometimes  taken  seriously  by  the  young 
and  Inexperienced  In  the  deceptive  waya  of 
the  business  world,  and  If  such  Is  the  case, 
and  thereby  the  person  deceived  Is  led  to 
gtve  valuable  services  In  the  full  belief  and 
expectation  that  the  jtAei  is  In  earnest  the 
law  will  also  take  the  Joker  at  his  word,  and 
give  him  good  reason  to  smile.  The  law 
diacountenanees  deceit  even  practiced  under 
the  form  of  a  Jest,  tf  the  weak,  immature,  or 
<w»"A^fa*g  are  thereby  Imposed  on  to  their  In- 
jiii7.   Wlieie  12w  law  zalBSB  a  prewimptton 


of  gratuitous  service,  because  of  the  rela- 
tionship of  the  parties,  the  person  rendering 
such  service  must  rebut  such  presumption 
by  either  showing  an  express  contract,  "or 
such  facts  and  circumstances  as  will  author^ 
ize  the  jury  to  And  the  services  were  render- 
ed In  expectation  by  one  of  receiving,  and  by 
the  otiier  of  making,  compensation'."  This  Is 
the  rule  as  announced  in  the  case  of  Biley  v. 
RUey,  88  W.  Va.  290, 18  S.  B.  869,  and  follow- 
ed In  the  case  of  Gann  v.  Cann,  40  W.  Va. 
— ,  20  S.  E.  910.  In  this  case  there  is  no  ex- 
press contract  on  which  the  plaintiff  could 
sue,  and  hence  it  must  be  determined  wheth- 
er, in  the  absence  thereof,  the  facts  and  cir- 
cumstances warranted  the  finding  of  the  ju- 
ry. The  services  were  rendered  In  advance- 
ment of  the  defendant's  business.  They  were 
valuable  and  necessary,  and  he  so  regarded 
them.  Up  until  she  was  17,  nothing  was 
said  as  to  compraisatlon;  but  she  was  <doth- 
ed,  fed,  furnished  spending  money,  and  re- 
ceived some  so-called  presents  from  the 
hands  of  the  defendant  She  had  then  ar- 
rived at  an  age  when  she  had  become  quite 
proficient  In  his  business,— that  of' a  caterer 
and  confectioner;  was  very  useful  to  him, 
and  diligent  and  attentive  about  his  busi- 
ness. It  was  also  quite  time  for  her  to  be- 
gin thinking  about  her  own  future.  He,  as 
a  sensible  business  man,  undoubtedly  real- 
ized this  fact  ftnd  also  that  he  was  receiving 
gratuitously  services  to  which  he  was  not 
wholly  entitled,  and  that,  as  soon  as  she  be- 
came fully  Infonyied  as  to  her  own  worth  and 
rights,  she  would  ask  compensation  at  his 
hands,  or  seek  other  employment  Under 
such  circumstances  as  this,  he,  in  a  sympa- 
thetic manner,  approached  plaintiff,  and  ask- 
ed her  if  she  was  tired,  and  she  answered. 
"Tes."  He  then  asked  her  how  long  she 
bad  been  with  him,  and  she  relied,  "Five 
years."  He  said,  "When  you  are  with  me 
ten  years,  I  will  give  you  a  thousand  dol- 
lars." And  at  another  time,  admitted  by  the 
defendant  he  told  her  that  when  she  got 
married  he  would  give  her  $1,000  and  dia- 
mond ^rrlngs.  For  five  years  she  had  given 
unremitting  service  to  his  affairs,  and  he, 
evidently  moved  by  a  righteous  obligation 
to  do  so,  temporarily,  inspires  her  with  the 
hope  of  future  reward.  The  defendant  says 
he  was  not  In  earnest  but  only  Jesting.  Ad< 
mlttlng  such  to  be  the  case,  these  conversa- 
tions, whether  he  was  In  earnest  or  not,  were 
calculated  to  mislead  her,  and  leave  the  im- 
pression on  her  mind  that  in  any  event  he 
would  deal  JusUy  by  her.  and  folly  com- 
pensate her  for  her  services;  and  In  this 
manner  he  retained  her  in  his  employ  until 
it  suited  his  convenience  to  discharge  her 
without  compensation,  which  he  did,  to  say 
the  least  In  an  unkind  and  hearUess  manner, 
in  becoming  a  stranger,  much  less  a  brother- 
in4aw.  And  now  it  devolves  upon  us  to  say 
whether  she  is  entitied  to  pay  f6r  what  her 
■errices  were  actually  worth,  or  does  thp 
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law,  from  the  tact  that  be  was  only  mislead- 
Ing  her,  and  nerei  Intended  to  pay  her,  exi- 
ruse  talm  ftom  doing  soT  A  person  la  estc^ 
ped  from  denying  the  sincerity  of  hla  con- 
duct,  to  the  Injniy  of  a  person  misled  there- 
by. We  therefore  must  conclude  that  these 
promises,  In  spite  of  the  declaration  of  the 
defendant  to  the  contraxy,  were  made  In  sin- 
cerity, as  an  Inducement  to  her  future  seir- 
loe.  As  these  promises  are  not  here  sned  on, 
the  question  of  the  statute  of  frauds  does 
not  arise;  but,  the  plalntlft  having  been  pre- 
vented by'  the  d^endant  from  performing 
her  part  of  the  nndertaldng,  she  Is  entitled 
to  recover  for  the  swvlces  already  rendered, 
in  viev  of  the  couQiensation  promised.  2 
TttdL  BL  Comm.  131;  1  Story,  Oont  U  12, 
18,  21;  Brooks  r.  Scott's  Bx'r,  2  Munf.  S4S. 
The  Gonversattons  were  tfaoef ore  proper  to 
go  to  the  Jury,  not  as  a  complete  basis  of  re- 
covery, within  themselves,  but  as  tects  and 
elrcunutances  tending  to  rebut  the  presump- 
tion that  the  services  were  gratuitous,  and  to 
show  the  peculiar  means  adopted  by  the  de- 
fendant to  Induce  the  plaintlft  to  remain  qui- 
etly in  Mi  8ervi«,  to  promote  U>  pecuniary 
Interests,  without  expecting,  on  his  part,  to 
be  called  iqton  to  compensate  tec  therefor. 
The  statute  of  frauds  cannot  be,  used  as  an 
instrument  of  fraud.  S  Am.  &  Eng.  Ena 
Xaw,  860;  17  Am.  ft  Eng.  Enc  Law,  339;  8 
Am.  &  Eng.  Enc  Law.  658,  660^  661. 

The  plaintur  asked  the  court  to  give  the 
Jury  seven  instructions.  The  court  gave  two. 
to  both  of  which  the  defendant  objected. 
The  defendant  asked  for  ten  iastructlons. 
The  court  gave  two  modified,  and  gave  six, 
and  refused  to  give  two.  For  this  court  ■» 
copy  into  Its  opinion,  and  comment  on,  all 
these  InstroctionB  separately,  is  an  unneces- 
sary and  burdensome  task  ifot  required  of  it, 
in  the  due  and  orderly  administration  of  Jus- 
tice, but  would  greatly  interfere  with  the 
constderatloii,  and  occupy  the  space  belong- 
ing to  other  more  weighty  matters.  And 
when  the  court  finds,  on  examination  of  the 
whole  case,  that  substantial  Justice  has  been 
done,  it  will  not  reverse  the  Judgm'ent,  sim- 
ply to  gratify  litigious  dispositions,  for  aoy 
error  committed  by  the  circuit  court,  unless 
such  error,  if  it  had  not  been  committed, 
would  have  tended.  In  some  measare,  to 
have  produced  a  dUEerent  resolL 

Defendant's  counsel,  in  tbeir  able,  scholarly, 
and  exhaustive  brief,  complain  of  the  admis- 
sion Into  the  record  by  the  circuit  court  of 
"a  mass  of  useless  vwblage  and  trifling  repe- 
tltloD,"  which  they  ask  this  court  to  remedy. 
In  view  of  the  many  exceptiODS  and  Instruc- 
tions, "useless  in  verbiage  and  trifling  In  rep- 
etition." with  which  the  coimsel  have  incum.- 
bered  the  record,  their  attention  is  respect- 
fully called  to  the  celebrated  decision  of  a 
beam  against  a  mote,  with  which  they  are 
familiar.  Since,  by  the  provisions  of  section 
9,  c.  131,  Code,  this  court  Is  required  to  consid- 
er the  whole  evidence,  there  appeara  no  oth- 


er way  properly  to  do  so,  acept  aa  a  certlfl- 
cate  of  the  whole  evidence  Just  as  it  was  tak- 
en in  the  drcnlt  court,  unless  counsel  mataal- 
ly  waive  this  provision,  and  certi^  the  facta 
proven.  The  circuit  court  ahonld  be  com- 
mended, instead  of  condwnned,  tor  obeying 
the  law  strictly,  althoi«h  it  may  nsdessly  add 
to  the  cost  of  litigation.  The  legislature  and 
not  the  court,  should  provide  the  remedy. 

Moat  of  the  Instructlms  aAed  by  the  de- 
fendant, and  refused  or  modlfled,  were  txued 
tm  the  thedry  that  the  jdalnttff  was  bound 
to  prove  a  distinct  or  exfrnss  ooatiact;  and 
they  were  modified  by  ibe  court  so  as  to  In- 
clude a  mutual  undwstandinib  to  be  dolved 
from  the  drcnmstancea  and  relatifniddp  of 
the  parties,  and  in  nc  event  could  die-re- 
oorer  unlen  It  appeared  that  the  defendant 
expected  to  psy  her  fox  her  aerrices.  These 
Instructions  wero  ftmnded  oa  the  law  as -stat- 
ed in  the  cases  of  RUey  v.  Riley  and  Gann  v. 
Oann,  before  cited.  Both  those  cases  were 
suits  against  decedents'  estates,  wherein  we 
of  the  allied  ctmtractUig  parties  was  dead, 
and  thOTcfrae  the  other  was  hdd  to  a  strict 
compliance  with  the  law.  In  this  case  both 
parties  are  aUve,  and  both  testl^.  If  flie 
defendant  had  been  dead,  and  the  i^alntUt 
had  Just  as  fully  established  her  case  as  she 
has  done  with  him  living,  liet  right  to  recov- 
ery woidd  have  been  unquestionable.  Tbamp- 
son  V.  Stevms,  71  Fa.  SL  162;  Pollock  v.  Bay, 
85  Pa.  8t  428;  Thornton  v.  Orange,  66  Barh. 
507;  Young  v.  Herman,  97  N.  C.  283.  1  S.  E. 
792;  Howe  r.  North.  69  Mich.  272.  37  N.  W. 
213;  Hogg  V.  Lester  (Ark.)  19  S.  W.  975l 
But  the  defendant  t»eing  alive,  and.  ''^.Ing  per^ 
mitted  tD  testify  that  be  had  no  expectatitm 
or  intention  of  compoisating  the  platntlfT  for 
her  services,  but  what  he  said  with  regard 
thereto  was  a  mere  Jest,  rtiKHngwiMh^  this 
case  from  the  cases  above  dted,  so  as  to  ren- 
der the  prindple  eriabllslml  by  them  to  some 
extent  Inapplicable  to  the  present  case.  His 
having  folly  establlsheo  the  want  Ot  Intention 
or  expectatl<m  oi  his  part  presents  the  ques- 
tion wheth»,  in  the  absence  of  such  expecta- 
tion or  Intaatlon,  the  law,  against  his  wIU 
and  protest,  will  oompe'  him  to  pay  her  wliat 
her  services  were  reasonably  wotOl  In  sec- 
tion 608,  1  Story,  Cont.,  It  is  said  that,  If  a 
contract  Is  understood  by  the  parties  there- 
to as  a  mere  Jest,  It  has  no  binding  force. 
But  It  is  also  held  that  If  (Hie  of  the  parties 
thereto  accepted  It  in  earnest,  and  acted  there- 
on to  his  own  detriment  and  kiss,  to  Uat 
extent  it  would  be  binding  and  valid.  Arm-i 
stroi^  V.  McGhee,  Add.  261;  1  Story.  Cont 
S  12,  note  1.  In  Add.  Cont  2i,  it  is  said: 
"In  a  third  class  of  cases  the  law  prescribes 
the  rights  and  liabilities  ot  persons  who 
have  not  in  reality  entered  toto  any  eon- 
tract  at  all  with  one  another,  but  l»etwe«i 
whom  circumstances  have  arisen  which  make 
It  Jost  that  one  should  have  a  right,  and  the 
other  should  be  subject  to  a  liability,  similar 
to  the  rights  and  liabilities  which  exist  tai 
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certain  cases  of  express  contract  ThoB,  If 
one  man  has  obtained  money  from  another 
through  the  medium  of  oppression.  Imposition, 
deceit,  or  by  the  commission  of  a  trespass, 
Boch  money  may  be  recovered  back;  for  the 
law  implies  a  promise  from  the  wrongdoer  to 
restore  it  to  the  rightful  owner,  although  it  is 
obvious  that  it  is  the  very  opposite  of  his  in- 
tention. Implied  or  constructive  contracts  of 
this  nature  are  similur  to  the  constructive 
trusts  of  courts  of  equity,  and  in  fact  are  not 
contracts  at  alL"  When  any  deceit  is  prac- 
ticed, by  which  a  man  obtains  the  labor,  mon- 
ey, or  other  property  of  another,  with  the  oth- 
er's consent,  in  the  expectation  of  recom- 
pense, although  such  deceiver  has  no  Intention 
of  paying  th»efor,  but  expects  the  benefit 
thereof  wboUy  without  just  recompense,  the 
law  implies  a  qua?l  or  constructive  contract; 
for  it  never  permits  a  wrongdoer  to  take  ad- 
vantage of  his  own  wrong,  to  the  detriment 
or  injury  of  another.  The  plaintiff  was  de- 
ceived into  the  belief,  by  the  kindness,  con- 
duct, and  conversations  of  the  defendant,  that 
he  intended  to  faithfully  compensate  her  for 
her  services.  Justly  and  fully,  at  such  time  as 
she  might  marry,  or  reach  an  age  whoi  she 
might  feel  like  nndertaking  business  for  her- 
self; and  be  thereby  secured  her  careful  at- 
tention, labor,  and  co-operation  in  the  ad- 
vancement of  hJB  business  affairs.  But,  be- 
fore the  time  arrives  for  his  meeting  hfe 
promised  undertaking,  he  gets  rid  of  her, 
without  fulfillment  of  such  nndertaking,  and 
pleads  that  he  was  merely  jesting,  and  that, 
as  he  nev^  intended  or  expected  to  compen- 
sate her  for  her  services,  he  is  entitled  to  them 
gTatultously.  She  testifies  that  she  accepted 
his  promises  in  earnest,  and  expected  bJm  to 
fulfill  them.  What  course  she  might  have 
pursued,  had  these  promises  not  been  made 
to  her,  it  is  Impossible  for  us  to  say,  er- 
cept  that,  presumptively,  at  least,  as  soon 
as  her  eyes  became  open  to  her  true  worth, 
she  would  have  asked  Ijlm  to  pay  her  a  just 
wage,  or  have  sou^t  other  employment,  al- 
though, on  account  of  her  tender  years  and 
female  dependency,  she  may  have  hesitated  to 
take  such  a  step.  However  this  may  be,  his 
jesting  promises,  taken  by  her  In  earnest, 
were  sufflclent  to  justify  the  court  In  cbm- 
I)elling  him  to  treat  her  with  fairness  and 
honesty.  The  instructions,  therefore,  In  so 
far  as  they  required  the  existence  of  a  distinct 
contract  or  a  mutual  understanding,  were  er- 
roneous as  to  the  plaintiff;  but  the  Jtu?  hav- 
ing properly  disregarded  them,  and  found  a 
verdict  In  her  favor,  In  accordance  with  the 
law  as  It  should  have  been  given  them,  they 
ftimlsh  no  grounds  for  the  reversal  of  the 
Judgment  thereon.  We  therefore  conclude 
that  the  circuit  court  did  not  err  in  refusing 
to  give  any  of  the  defendant's  Instructions, 
or  in  giving  any  of  the  plalntifTs,  but  the  er- 
rors committed  were  against  the  plaintiff, 
wholly,  ^umerou8  receptions  were  taken  by 
the  defendant  as  to  the  admission  and  refusal 
to  admit  ertdence,  but,  if  the  circuit  court  err- 


ed in  all  of  these  (which  Is  in  no  wise  appar- 
ent, from  our  view  of  this  case),  such  errors 
could  not  have  possibly  changed  the  Just  re- 
sult reached.  The  judgment  is  thmfore  af- 
firmed. 


H2  W.  Va.  7S) 

POST  T.  CARR. 
(Supreme  Court  of  Aiq>eals  of  West  Virginia. 
April  4,  1896.) 
Dbpadlt  JiTDausKT — Setting  Asms  —  Fjulubb 
TO  Defend. 

1.  After  judgment  by  default  has  been  en- 
entcred  op  in  court,  or  an  order  of  inquiry  of 
dama^a  has  been  ezecnted,  imder  aectioD  46,  c 
125,  Code,  it  cannot  be  set  aside,  and  a  defense 
to  the  action  be  allowed,  under  section  47,  with- 
out good  cause  being  shown  therefor;  and  such 
good  cause  can  only  appear  by  showing  fraud,  ac- 
cident, mistake,  surprise,  or  some  other  adventi- 
tioQs  circumstance  b^ond  the  control  of  the 
party,  and  free  from  neglect  on  his  part. 

2.  Case  where  failure  of  attorney  or  party  to 
make  defense  Is  held  not  good  cause  for  setting 
aside  a  judgment  by  default 

(Syllabus  by  the  Ck>nrt.) 

Error  to  circuit  court,  Ohio  county. 

Action  by  MelviUe  D.  Post  against  William 
M.  Carr  and  Alfred  S.  Carr.  Judgment  for 
plaintiff.  Defendant  WlUlam  M.  Carr  brli^ 
error.  Affltmed. 

W.  P.  Hubbard  and  S.  O.  Smith,  for  plain- 
tiff in  error.  Caldwell  &  Caldwell,  for  de- 
fendant in  error. 

BRANNON,  J.  Melville  D.  Post  brought  an 
action  of  assumpsit  in  the  circuit  court  of 
Ohio  county  against  William  M.  Carr  and 
Alfred  S.  Carr.  Process  was  served  on  WQ- 
liam  M.  Carr,  but  not  on  Alfred  S.  Carr,  and 
as  to  the  latter  the  case  was  dismissed. 
There  was  no  appearance  by  either  defend- 
ant, and,  when  the  term  of  court  came  on, 
the  court  took  up  the  case,  and  proceeded  to 
ascertain  the  amount  which  the  plaintiff 
was  entitled  to  recover,  and.  having  heard 
the  piaintififa  evidence,  found  tlmt  the  plain- 
tiff was  entitled  to  lecover  against  William 
M.  Carr  $500,  and  rendered  judgment  Later 
In  the  term,  Carr  asked  the  court  to  set  aside 
the  Judgment,  and  allow  him  to  make  a  de- 
fense, which  the  court  refused  to  do,  and 
from  this  refusal  Carr  has  sued  out  this 
writ  of  error.  Carr  was  served  with  process 
to  answer  the  action,  and  had  the  full  time 
and  opportunity  given  by  law  to  appear  at 
rules,  and  afterwards  a  number  of  da^  in 
term  to  present  his  defense;  but  he  ap- 
peared not  but  allowed  a  conditional  Judg- 
ment and  order  for  Inquiry  of  damages  to  be 
entered  at  rules,  and  allowed  the  case  to  be 
called  and  taken  up  at  the  next  term,  and 
the  inquiry  of  damages  to  be  executed,  with- 
out defense.  Thus,  the  case,  by  due  pro- 
cedure, came  to  an  end  in  final  Judgment, 
and  the  plaintiff  had  a  vested  right  in  his 
judgment.  Clearly,  it  could  not  be  set  aside 
merely  on  the  ground  that  the  defendant 
asked  It  under  principles  of  common-law 
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procedure,  because  the  entry  of  Judgment  dls- 
charged  the  plaintiff  from  doing  further  Bolt 
with  his  wltnessea  In  the  case.  When  we 
say  that  the  record  is  In  the  breast  of  the 
court  to  be  changed  during  the  term,  we  only 
mean  that  proceedings  attested  by  It  have 
not  yet  obtained  that  irrevocable  character 
which  places  them  beyond  the  power  of  the 
court  after  the  term.  We  only  mean  that 
the  court  can,  for  good  reasons,  and  under 
proper  circumstances,  modl^,  set  them 
aside,  or  otherwise  affect  them  during  the 
term.  By  no  means  do  we  mean  that  a 
party  who  has,  by  due  process  of  law,  ob- 
tained the  final  Judgment  of  the  law  upon 
tils  cause,  can  hare  his  property  in  that 
Judgment  arbitrarily  taken  from  liim  at  the 
unwarranted  behest  of  his  adversary.  But, 
were  this  not  so  on  general  princij^es,  our 
statute  wonld  step  in,  and  cut  down  this 
power  of  the  court,  when  it  provides.  In  sec- 
tion 47,  c  125,  Code,  that  if  a  defendant 
against  whom  Judgment  has  been  entered  In 
the  office  at  rules  may  appear  at  next  term, 
and  plead  to  issue.  It  may  be  set  aside,  yet 
It  limits  this  right  by  sayhig:  "But  If:  the 
Judgment  has  been  entered  up  In  court,  or 
the  order  for  an  Inquiry  of  damages  has 
been  executed,  it  shall  not  be  set  aside  with- 
out good  cause  be  shown  therefor."  Thus,  It 
Is  very  plain  that  good  cause  must  be  shown, 
and  the  only  question  In  the  construction  of 
this  clause  Is,  what  is  good  cause  under  it? 
We  must  apply  some  legal  test  It  is  an 
application  for  aew  trial,  and  Is  to  be  tested 
by  principles  governing  applications  for  new 
trial  in  the  same  court  rendering  the  Judg- 
ment where  the  case  has  gone  to  the  Jury 
undefended.  There  must  be  fraud,  accident, 
surprise,  mistake,  or  some  adventitlons  clr- 
coiDStance  preventing  the  party  from  mak- 
ing defense,  excusing  his  absence;  and  he 
must  be  free  from  culpable  neglect,  for  some 
of  these  circumstances  must  exist  which 
prudence  could  not  guard  against,  "and  the 
slightest  negligence  will  defeat  the  applica- 
tion." 1  Grah.  &  W.  New  Trials,  174;  S 
Grab.  &  W.  New  Trials,  881.  Clearly,  we 
ought  to  apply  the  rule  laid  down  by  this 
court  In  the  case  where  a  party  falls  to  take 
an  appeal  from  a  Justice  within  time,  and 
then  applies  to  a  circuit  court  within  90 
days;  for  the  cases  are  parallel  In  nature, 
and  the  language  of  the  statute  on  appli- 
cations for  an  ai^eal,  where  there  is  "good 
cause"  for  his  not  taking  the  appeal  sooner, 
Is  the  same  as  that  relative  to  setting  aside 
Judgments  by  default;  and  In  such  case  It 
has  been  several  times  held  that  the  "good 
cause"  must  be  such  as  would  be  required  to 
obtain  a  new  trial,— that  Is,  fraud,  mistake, 
accident,  surprise,  or  some  adventitious  cir- 
cumstance beyond  the  party's  controL  Ma- 
chine Co.  V.  Flodlng,  27  W.  Va.  540.  Such  is 
the  rule,  also,  where  a  certiorari  Is  asked,  in- 
stead of  appeal,  in  cases  tried  by  a  Jury  be- 
fore Justices.  Arnold  v.  Lewis  County 
Court.  S8  W.  Va.  142,  18  S.  B.  476.  The 


same  test  is  applied  where  a  court  of  eqnl^ 
Is  asked  to  grant  a  new  trial  in  case  of  a 
Judgment  at  law.  In  Hubbard  v.  Toeum,  80 
W.  Va.  740,  6  8.  B.  867,  the  princlideB  gov- 
emlng  courts  of  equity  were  applied  where 
an  appeal  Is  asked  of  a  court  where  there 
has  been  a  failure  to  take  It  within  10  days. 
That  a  court  of  equity,  to  grant  such  new 
trial,  requires  fraud,  accident,  mistake,  sur- 
prise, or  some  adventitious  circumstances, 
not  attributable  to  the  party's  negllgmce. 
Is  beyond  question,  as  shown  in  the  case 
Just  cited,  and  Braden  v.  Beltzenberger,  18 
W.  Va.  286,  and  many  others.  Barb.  Ch. 
Prac  42. 

Such  being  the  tests  or  principle  govern- 
ing tills  case,  what  did  Carr  show  as  "good 
cause"  for  a  new  trial  In  this  case?  The 
affidavit  filed  by  the  defratdant  In  support 
of  this  motlWL  shows  sabstantlally  the  fol- 
lowing facts:  That  he  was  served  with  a 
copy  of  the  simimims  Issued  In  this  case 
on  Angust  S,  1895.  that  on  August  8,  1895, 
he  mailed  a  letter  containing  this  copy  to 
Frank  A.  Durban,  of  ZahesvUle,  Ohio,  who 
for  more  than  16  years  has  been  his  general 
counsel,  asking  said  Durban  to  enter  an  ap- 
pearance for  him;  that  Durban,  being  ab- 
sent from  ZaneavlUe,  did  not  get  the  letter 
until  September  6,  1895,  the  day  the  judg- 
ment complained  of  was  entered;  that  de- 
fendant's home  is  also  In  Zanesville,  but 
that,  being  an  oil  operator,  he  Is  absent 
from  that  place  most  of  the  time;  that  tie 
was  at  home,  however,  several  times,  after 
business  hours,  between  August  8th  and 
September  6th,  but  made  no  effort  to  see  tiis 
counsel,  or  to  ascertain  whether  the  letter 
tiad  l}een  received,  until  the  last-named  date. 
It  appears  that  Carr  was  in  Wheeling  three 
several  times  between  day  of  service  of  the 
summons  and  Judgment  He  paid  no  atten- 
tion further  to  the  case;  did  not  get  a  rei^ 
to  the  letter  from  his  lawyer,  to  know 
whether  he  could  lefive  his  practice  In  Otiio 
to  attend  a  case  In  another  state,  though 
weeks  elapsed,— a  fact  sufficient  to  cause 
him  to  doubt  whether  he  could  rely  on  the 
attorney's  making  a  defense.  He,  In  tact 
lived  In  ZanesviUe,  where  his  attorney  lived. 
Why  did  he  not,  in  this  month's  time,  see 
his  attorney?.  Why  did  he  not  employ  a 
lawyer  In  Wheeling?  He  tiad  a  business 
manager  there.  Why  did  he  not  commit  the 
care  of  the  case  to  him?  The  lawyer  could 
not  defend  the  case  without  his  presence, 
without  evidence.  Did  he  not  know  ttiat  he 
could  not?  Did  he  not  know  ttiat  be  must 
himself  give  him  the  facts,  attend  the  trial, 
and  personally  do  the  Indispensable  part 
of  a  client,  in  a  case  depending  not  on  writ- 
ten testimony,  but  an  action  for  compensa- 
tion for  services  as  attorney  in  lawsuits,— 
a  case  depending  on  oral  evidence,  and  that 
known  pecnllarly,  If  not  exclusively,  to 
Carr?  He  chose  to  give  preference  to  other 
business,  and  neglected  this.  This  debars 
him  from  relief.  He  must  not  depend  alone 


Digitized  by  Google 


W.  Va.) 


JOHNSOK  V.  WELCH. 


585 


oD  an  attorney's  attention  to  the  case.  In 
Hubbard  t.  Yoemn.  80  W.  Va.  765,  5  a  B. 
867,  and  Hill  t.  Bowyer,  18  Grat  364.  action 
of  parties  bo  relying  merely  on  attorneys 
to  defend  their  causes  ia  commented  upon, 
and  held  not  gronnd  for  new  trl^,  because 
eTincing  negligence  and  want  of  due  dili- 
gence. They  are  much  like  this  case  in 
circumstance.  Freem.  Judgm.  {  602.  Orab.  & 
W.  New  Trials,  p.  881,  note  2,  eays:  "Absence 
of  counsel  is  rarely  ground  of  new  trial." 
As  to  absence  of  the  party,  the  t^  there 
says  he  must  establish  excuse  for  absence 
to  the  entire  satisfaction  of  the  court;  he 
must  show  good  faith  and  diligence;  "in 
short,  that  onaToldable  accident,  such  as 
sadden  sickness,  or  some  other  circumstance 
which  he  could  not  anticipate,  and  over 
which  he  liad  no  control,  intervened  and 
prevented  his  attendance."  '  "Nether  will 
his  default  be  opened  on  light  grounds."  See 
Bart  Ch.  Prac.  49. 

Plaintiff  In  error  m^kes  the  point  that  the 
bUl  of  particulars  is  too  generaL  He  did 
not  appear  and  move  for  a  more  certain  one, 
or  object  to  evidence  under  it?  This  is  im- 
material now,  even  If  too  generaL  . 

The  point  that  the  bond  to  suspend  judg- 
ment until  an  appeal  could  be  asked  is  in  io6 
iArge  a  penalty  is  irrelevant  to  show  wheth- 
er the  judgment,  refining  a  new  trial  1b  er- 
roneous. 

The  order  of  26th  September,  1895,  re- 
fusing to  set  aside  the  judgment,  is  affirmed. 


(tt  W.  Vs.  IS 

JOHNSON  ct  al.  v.  WELCH  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
April  1,  1898.) 

CoKTBACTS— Ratification  —  pBRaoKiL  LiABiLiTT 
or  AoB!!T— Mods  or  EnroaoBMBNT. 

1.  Where  a  nvopoE^tlon  fa  made  in  writing 
by  certain  contractore  to  erect  a  church  bnilding 
for  an  amount  named  therein,  in  accordance  with 
annexed  Bi>edficationB.  which  proposition  ia  ad- 
dressed to  the  building  c<Hnmittee,  and  is  accept- 
ed by  W.  and  B.,  over  thdr  individual  signa- 
tures, and  the  contractors  proceed  with  the  work, 
and  receive  a  lane  portion  of  the  pay  therefor 
from  the  pastor  m  the  chnrch,  represeatins  the 
congreeatioQ,  said  contractors  must  be  held  to 
have  contracted  with  W.  and  B.  as  the  building 
committee  of  said  chnrch,  and  this  contract  is 
ratified  by  their  proceeding  with  the  work,  and 
receiving  compensation  therefor  from  the  pastor, 
representing  the  church. 

2,  An  agent  is  not  in  anr  case  liable  in  an 
action  ex  contractu  unless  the  credit  has  been 
given  to  him.  or  he  has  expressly  agreed  to  be 
Uable;  and,  if  there  is  a  written  contract,  it  must 
contain  apt  words  to  charge  him. 

&  A  duly-anthorized  agent,  acting  in  behalf 
of  his  principal,  is  not  peraonaUy  responsible  on 
the  contract  when  the  third  partr  knows  that  he 
ads  in  the  name  and  in  behajf  of  the  principai. 
(Syllabos  by  the  Court) 

Brror  to  circuit  court.  Mercer  county. 

Assumpsit  by  George  S.  Johnson  and  H. 
W.  Foutz,  partners  as  Johnson  A  Fontz, 
against  I.  A.  Welch  and  another,  on  a  con- 
tmet  for  the  erection  of  a  chnrch.  There 


was  a  judgment  for  plaintiffs,  and  defend- 
ants bring  error.  Berersed. 

A.  W.  Beynolds  and  J.  W.  Hale,  for  plain- 
tiffs in  error.  Hugh  O.  Woods,  for  defend- 
ants in  error. 

ENGLISH,  J.  This  was  an  action  of  tres- 
pass on  the  case  In  assumpsit,  brought  by 
George  S.  Johnson  and  H.  W.  Foutz,  doing 
business  under  the  Arm. name  and  style  of 
Johnson  &  Fontz  against  L  A.  Welch  and 
Beuben  Boggess,  In  the  circuit  court  of  Mer- 
cer county,  in  which  the  plaintiffs  sought  to 
recover  the  sum  of  |1,905.2S,  for  material  fur- 
nished and  labor  expended  by  said  plaintiffs 
at  the  instance  and  request  of  the  defendants 
In  building  and  erecting  a  certain  church 
bouse  near  the  mouth  of  Simmons  creek,  in 
Mercer  county,  W.  Va,  The  defendants  de- 
murred to  the  plaintiffs'  declaration.  The 
demurrer  was  overruled.  The  defendants 
then  pleaded  non  assumpsit,  and  issue  was 
joined  thereon.  On  the  26th  day  of  Novem- 
ber, 1894,  the  case  was  submitted  to  a  jury, 
and  resulted  in  a  verdict  for  the  defendants. 
The  plaintiffs  moved  the  court  to  set  aside 
the  verdict  of  the  jury,  and  award  them  a 
new  trial,  and  to  arrest  the  judgment  upon 
Bald  verdict,  which  motion  the  court  sustain- 
ed, set  aside  the  verdict,  and  awarded  the 
plaintiffs  a  new  trial,  and  the  defendants  ei.- 
cepted.  The  contract  upon  which  tills  siUt 
is  predicated  reads  as  follows: 

"Princeton,  West  Va.,  Feb.  10th,  '87.  To 
the  Building.  Committee  of  the  Baptist 
Church,  Simmons  Greelc,  Mercer  County, 
West  Va.:  We  propoee  to  erect  and  finish  a 
church  building  according  to  the  accompany- 
ing specifications  made  by  gtL  W.  Foutz) 
for  the  sum  of  seventeen  hundred  dollars. 
Johnson  &  Foutz.  $1,700. 

"Bid  accepted,  at  seventeen  hundred  dol- 
lars, to  complete  the  church  according  to  the 
accompanying  specifications,  and  to  do  the 
stone  work  at  per  cubic  yard.    Z.  A. 

Welch.    Beuben  Boggess." 

The  defendants  obtained  this  writ  of  error 
and  claim  that  the  court  erred  in  setting 
a^de  the  verdict,  and  awarding  the  plain- 
tiffs a  new  trial.  The  question  tot  our  detei^ 
mlnatioa  Is  whether  the  verdict  rendered  by 
the  jury  was  warranted  by  the  law  and  the 
testimony.  When  we  look  to  the  paper  Itself 
upon  which  the  suit  is  predicated,  we  find  it 
is  addressed  to  the  "Building  Committee  of 
the  Baptist  Church,  Simmons  Creek,  Mercer 
County,  West  Va.,"  by  the  plaintiffs,  John- 
son &  Foutz.  It  was  a  formal  bid  for  the 
construction  of  the  church  for  the  sum  of 
$1,700.  They  did  not  make  the  offer  to  build 
this  church  at  the  price  named  to  any  par- 
ticular Individuals,  calling  them  by  name, 
but  the  offer  was  made  to  the  building  com- 
mittee of  tbat  church;  ana  when  the  ac- 
ceptance of  that  bid  in  writing  to  complete 
said  church  at  that  price  according  to  the 
accompanying  specifications  was  signed  by 
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I.  A.  Welch  and  Beuben  Bog^BS,  and  the 
plalDtiffs  proceeded  to  build  the  church,  they 
thereby  recognized  the  defendants  as  the 
building  committee  to  whom  It  was  address- 
ed, and  the  sa^d  Welch  and  Boggess  ac- 
knowledged themselves  to  be  the  committee 
addressed  by  accepting  safd  bid,  orer  tlieir 
signatures. 

Under  the  title  "Liability  of  Agents  to 
Third  Parties."  p.  401,  1  Am.  &  Eng.  Enc 
Law,  we  find  the  law  thus  stated:  "A  duly- 
authorized  agent,  acting  In  behalf  of  Ms 
princlEHiI,  is  not  personally  responsible  on 
the  contract  when  the  third  party  knows 
that  he  acts  in  the  name  and  on  behalf  of 
the  principal."  And  in  the  footnote  on  same 
page  it  is  said:  "Bat  the  bare  want  of  au- 
thority In  an  agent  or  trustee  to  bind  the 
persons  or  estates  for  which  he  assumes  to 
be  acting  does  not  render  Mm  Individually 
liable  where  the  facts  and  circumstances  in- 
dicate that  no  such  liability  was*  Intended  by 
either  of  the  parties."  Applying  this  law  to 
the  facts  of  this  case,  It  Is  apparent  from 
the  face  of  the  paper  itself  that  the  propo- 
sition to  erect  the  church  for  $1,700  was  not 
addressed  to  I.  A.  Welch  and  Reuben  Boggess 
cither  as  individuals  or  as  a  building  com- 
mittee, but  was  addressed  to  the  "Building 
Committee  of  the  Baptist  Church,  Simmons 
Creek,  Mercer  County,  West  Va.";  and  the 
plaintiffs  concluded  no  contract  with  them 
as  Individuals  when  they  accepted  said  bid, 
and  said  Welch  and  Boggess,  in  their  Indi- 
vidual capacity,  could  not  iiave  comptelled  a 
compliance  with  said  bid,  while  as  a  build- 
ing committee,  recognized  as  such  by  the 
plaintitCs,  they  could  have  enforced  compli- 
ance In  accordance  with  the  specifications 
attached.  Again,  in  Bisb.  Cont  S  1078,  the 
author  states  the  law  up<m  this  question 
thus:  "Where,  evidently,  on  the  entire  face 
of  the  Instrument,  he  was  understood  as  act- 
ing merely  for  his  principal,  he  Incurs  no 
personal  reAponsibllity,"  Walt,  In  his  work 
on  Actions  and  Defenses,  says  (volume  1,  p. 
280):  "The  true  rule  is  for  the  court  to  ex- 
amine the  whole  Instrument,  and  from  that 
to  determine  what  was  the  actual  intention 
of  the  parties  as  to  the  party  who  was  to 
bave  the  right  to  enforce  It.  When  the  in- 
strument is  in  writing,  the  construction  is 
for  the  court,  and  upon  the  entire  Instru- 
ment" And,  on  page  122,  the  same  author 
says:  "In  constming  a  contract,,  much  light 
wlB  be  thrown  upon  the  subject  when  the 
object  and  Intent  of  the  parties  have  been 
ascertained.  The  parties  make  the  contract, 
and  It  may  be  assumed  that  they  had  the 
same  purpose  and  object  in  the  whole  of  it; 
and,  if  this  purpose  Is  more  clear  aud  cer- 
tain In  some  parts  than  in  others,  those 
wMch  are  obscure  may  be  illustrated  and  ex- 
plained by  the  light  of  the  other  terms.  And 
this  Is  the  reason  for  the  role  that  the  ex- 
position or  construction  of  a  contract  is  to 
be  upon  tbe  entire  contract  In  all  Its  parts 
and  terms,  and  not  upon  separate  and  dis- 


jointed portions  of  it"  In  the  case  of  Smith 
V.  Bond,  25  W.  Va.  387,  it  was  held  that  in  a 
chancery  suit  to  require  money  to  be  [>aid  on 
contract  where  it  appears  thatoneof  the  par- 
ties who  signed  the  contract  had  no  Interest 
in  the  subject,  bnt  was  acting  as  agent  mere- 
ly, and  the  other  contracting  party  knew 
that  he  was  acting  as  agent  for  others,  no 
personal  decree  can  be  had  against  such  per- 
son for  the  repayment  of  money  paid  on 
such  contract  In  that  case  a  party  was 
allowed  the  refusal  of  a  tract  of  land  In  Put- 
nam county  at  a  certain  specified  price.  At 
the  foot  of  the  written  proposal  to  sell  the 
land  at  that  price  an  acceptance  thereof  was 
written.  In  the  following  words:  "I  hereby 
accept  of  the  refusal  of  said  estate,  upon 
the  terms  set  forth,  and  consent  and  direct 
the  title  to  be  passed  as  therein  specified.  C. 
B.  Dugan.  New  York,  May  10,  1865."  The 
proposal  to  sell  was  signed  by  "Thomas 
Bond,  Treasurer  of  Trustees."  It  was  shown 
that  he  acted  as  agent  of  the  Great  Kana- 
wha Land  Association.  The  object  of  the 
suit  was  to  make  him  personally  liable,  but, 
on  parol  proof  of  his  representative  capacity, 
tMs  court  held  that  be  was  not  Individually 
liable.  So,  in  tbe  case  of  Early  v.  Wilklnsou, 
0  Orat  G8,  it  appeared  that  a  negotiable 
note,  payable  to  Wilkinson  &  Hunt  or  OTder, 
was  signed  "Robert  H.  Early"  (for  "Samuel 
H.  Early").  It  was  held  that  parol  evidence 
was  admissible  to  prove  that  the  note  was 
Intended  to  be  the  note  of  Robert  H.  Elariy. 
So,  In  the  case  we  are  considering,  parol  evi- 
dence was  introduced  which  shows  that  tbe 
defendants  were  acting  in  the  capacity  of  a 
building  committee.  The  bid  was  not  ad- 
dressed to  I.  A.  Welch  and  Reuben  Boggess, 
but  to  the  building  committee  of  this  par- 
ticular church;  and,  when  accepted  by  these 
parties,  the  plaintiffs  proceeded  with  the 
work,  but  the  money  that  was  paid  them  on 
the  contract  was  paid  by  Mr.  Wilson,  the 
pastor,  representing  tbe  church.  The  de- 
fendant Welch  testifies  that  no  portion  of  the 
money  for  the  construction  of  tbe  church 
passed  through  his  hands  except  the  $50  he 
subscribed,  which  he  paid  to  Mr.  Wilson,  the 
pastor;  and  when  Mr,  Foutz,  one  of  the 
plaintiffs,  was  asked  the  question,  "To  whom 
did  you  all  extend  tbe  credit,  to  I.  A.  Welch 
'and  Reuben  Boggess,  or  tbe  building  com- 
mittee In  the  building  of  this  church?"  he 
answered,  "I  think  it  was  to  the  committee;" 
while  George  S.  Johnson  says  they  extended 
the  credit  to  the  man  who  signed  It  but  be 
does  not  say  in  what  capacity.  The  propo- 
sition or  bid  was  made  to  the  building  com- 
mittee. The  defendants  accepted  It  siid  tbe 
plaintiffs  proceeded  with  tbe  work.  By  this 
action  we  can  but  conclude  tbey  recognized 
,  the  defendants  as  the  building  committee, 
especially  when  H.  W.  Poutz  (the  <me  of  the 
plaintiffs  who  signed  tbe  name  of  Johnson  & 
Foutz  to  the  bid,  and  who  appears  to  have 
been  the  acting  member  of  the  firm  in  mak- 
ing the  contract)  says  in  his  testimony  that 
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they  extended  tbe  credit  to  the  building  com- 
mittee. Upon  this  point  we  find  the  law 
stated  In  Mechem,  Agr,  lb  a  note  on  page 
386  (section  SSOi,  quoting  fnun  the  oplnltm 
of  BUswortb,  In  the  ease  of  Ogden  v. 
BaTmond,  22  Clonn.  379:  "The  authorities 
are  somewhat  conflicting  as  to  tba  liability 
of  an  agent  fn  action  ex  contractu,  but  the 
weight  of  authority,  we  think.  Is  that,  to 
charge  an  agent  In  such  action,  the  credit 
must  hare  been  i^ren  to  htau,  or  there  must 
be  an  express  c<mtract,  and,  If  th^  U  a 
written  contract,  there  must  be  apt  words  In 
It  to  charge  htm."  See  the  case  of  McOnrdy 
T.  Rogers,  21  Wis.  190  Q;K>lnt  4  of  syllabus), 
where  that  court  holds:  rThe  agent  Is  not  In 
any  case  liable  In  an.  action  ex  contractu, 
unless  the  credit  has  been  given  to  him,  or 
he  has  expressly  agreed  to  be  liable,  and. 
If  there  Is  a  written  contract.  It  must  con- 
tain apt  words  to  charge  him."  Now,  when 
we  take  this  contract  by  the  four  comers, 
and  read  it;  we  find  nothing  but  an  ofter  on 
the  part  of  the  plaintiffs  to  build  this  church 
In  accordance  with  the  spedflcatioiu  annex- 
ed, for  91,700.  This  offer  is  addressed  or 
made  to  the  "Building  Committee  of  the  Bap- 
tist Church,  EUmmons  Greek.  Mercer  Coun- 
ty, West  Va.,"  and  Is  accepted  by  I.  A.  Welch 
and  Reuben  Bc^rgess;  and,  when  we  look  to 
the  paper  to  see  in  what  capacity,  we  must 
look  at  the  whole  paper,  and  that  shows  that 
they  accepted  It  as  and  for  the  building  com- 
mittee, to  whom  tiie  offer  was  made,  and 
the  plaintiffs  ratified  the  contract  by  pro- 
ceeding with  the  work,  and  receiving  the 
greater  portion  of  the  money  mentioned  In 
the  contract  from  the  church,  through  Its 
pastor,  and  receiving  no  part  thereof  from 
defendants  as  Individuals. 

For  these  reasons,  my  conduslon  is  that 
the  court  committed  an  error  In  setting  aside 
the  verdict  of  the  Jury,  and  the  judgment 
complained  of  must  be  reversed,  with  costs 
and  damages  to  the  plaintUCs  in  error. 


(0  W.  Va.  43) 

WICK  et  al.     DAWSON  et  ux. 
(Saiweme  Conrt  of  Appeals  of  West  Virginia. 
April  1.  1896.) 

Lbx  Fori — Harkisd  Wouak — Charges  aoainst 
EsTAT t—  Ho w  ExroRCBD — Equity— Di  ecovBBT — 
Attachvkkt  or  Abssrt  DfirEHDANT— Lex  Loci 
RrI  BlT.a — LbZ  Loot  COHTRACTtia  —  Adhikis- 
tratob's  Sals— Costbaot  to  Hbt  Asidr— Va- 
uDm— Fbaudolbnt  Cokvbtakces— Rbhbdibs 
or  Cbbditor. 

1.  Tbe  law  of  tbe  place  where  tbe  Bidt  b 
brought  goTems  tbe  remedy.  This  Indndes  the 
mode  of  proceeding,  the  form  of  the  judgment  or 
decree,  and  the  methods  of  canjlng  them  into 
execQUon. 

2.  A  claim  againat  tbe  Beparate  estate  of  a 
married  woman  could,  in  this  state,  be  enforced 
oolj  by  a  suit  in  eqoity,  and  hj  no  personal  de- 
cree, until  the  passage  of  section  IS  of  chapter 
8  of  Acts  of  p.  6,  amending  chapter  66  of 
the  Code. 

3.  Bilk  for  relief  may  also  contain  prayers 
for  the  discoveiT  of  facts  which  are  essential  to 
tlie  rdief  prayed  for  hi  tiw  bOL 


4.  Although  a  bill  be  taken  for  confessed  as 
to  an;  defendant,  the  plaintiff  may  have  an  at- 
tachment against  him,  or  an  order  for  bim  to  be 
brought  in  to  answer  interrogatories.  Code,  c 
12S,]  48. 

6.  The  liability  of  the  separate  real  estate 
of  a  married  woman  to  be  subjected  to  the  pu*- 
ment  of  claima  against  her  is  governed  the 
law  of  the  state  where  such  real  estate  'is  ^to- 
ated. 

6.  A  contract  is  made  where  it  is  delivered, 
and  tbe  law  of  the  state  wh«-e  it  ia  made  gener- 
ally controls  in  respect  to  Its  validity;  but.  if  it 
appears  that  it  was  made  to  be  performed  in 
some  other  state,  then  its  validity  Is  to  be  gov- 
erned by  the  law  of  tbe  place  of  performance. 

7.  Land  is  sold  under  a  decree,  bnt  before 
tbe  sale  is  confirmed  it  is  agreed,  at  the  instance 
of  the  purchaser,  between  him  and  a  creditor  un- 
der tbe  decree  entitled  to  a  part  of  the  proceeds 
of  sale,  that  if  the  latter  will  agree  to  the  setting 
aside  of  tbe  sale,  he,  the  purchaser,  will  save 
tbe  creditor  harmless  from  all  loss  which  he  may 
sustain  by  reason  of  setting  the  sale  aside  and 
baving  tbe  property  again  offered.  Heidi  sndi 
contract  is  not  per  se  a  fraud  upon  the  dne  ad- 
ministration of  justice,  and,  unless  such  fact  is 
made  to  appear,  it  is  Uoding  upon  and  enforcea- 
ble againat  the  pi|rchaser. 

8.  If  a  married  woman  directly  or  Indirectly 
conrey  her  separate  real  property  to  her  husband 
uiwn  a  consideration  not  deemed  valuable  in  law. 
this  ia  void  as  to  her  creditors  whose  debts  shall 
have  been  contracted  at  the  time  it  was  made,  if 
Buch  creditors  had  the  right,  while  the  land  was 
hers,  to  subject  it  or  Its  rmts  and  profits  to  the 
pnymeot  of  their  debts.  As  sgamst  existing 
creditors  snch  voluntary  conveyance  ia  condu- 
sirely  presumed  to  be  fraudulent  in  law. 

9.  Tbe  creditor  is  not  compelled  to  go  againat 
ibe  land  as  the  land  of  the  huaband.  because  be 
also  excuted  the  contract  <rf  indemnity  on  which 
Die  snit  is  brought 

<Syllabas  by  the  Court.) 

Appeal  from  circuit  court,  Jefferson  county. 

Bill  by  Henry  Wick  and  others,  partners  as 
Henry  Wick  &  Co.,  against  Charles  L.  Daw- 
son, executor  of  A.  M.  Barman,  deceased,  and 
Ida  W.  Dawson,  on  a  contract  of  indemnity. 
From  a  Judgment  for  defoidanta,  plaintiffs 
appeal.  Bevwsed. 

Forrest  W.  Brown,  for  appellants.  George 
Baylor,  for  am>^eeB. 

HUI/T,  P.  On  appeal  from  final  decree 
of  the  circuit  court  of  Jefferson  eoun^,  dis- 
missing plaintiffs'  bill  on  demurrer,  and  re- 
fusing to  permit  a  third  amended  bill  to  be 
filed.  The  bill  seeks  to  subject  certain  real 
estate  situate  In  this  state,  In  tbe  county  of 
Jefferson,  as  the  separate  prop«ty  of  Ida  W. 
Dawson,  the  wife  of  d^endant  Charles  L. 
Dawson,  to  the  payment  of  the  damages  re- 
sulting from  the  breach  of  the  following  con- 
tract which  she  had  executed  at  Cleveland, 
Ohio,  as  the  surety  of  her  husband:  "The  So- 
ciety for  Savings  vs.  Nathaniel  D.  Moore,  et 
al.  Agreement  The  real  estate  described  In 
the  petition  In  this  case  having  been  adver- 
tised and  sold  to  tbe  nndcrslgned,  Charles  L. 
Dawson,  for  forty-seven  thousand  ($47,000) 
dollars,  and  the  said  Dawson  desiiing  to  have 
the  sale  set  aside,  and  the  property  offered 
again  for  sale  by  the  sheriff,  and  the  defend- 
ants, Ueary  Wick  &  Co.,  objecting  to  such  re- 
sale. It  ia  agreed  by  the  undersigned,  Charles 
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L.  Dawson  and  Ida  W.  DavBoo,  blB  wlf4^ 
that  In  consideration  of  the  defendants 
(Wicks)  consenting  that  said  sale  maj  be  set 
aside,  and  the  property  again  offered,  tliat 
th^,  the  said  Oharlra  L.  Dawson  and  Ida  W. 
Dawson,  will  Indemnify  said  Wicks  and  save 
them  harmless  from  all  loss  which  they  may 
snstain  by  reason  of  setting  said  sale  aside, 
and  having  the  property  again  offered;  and 
will  pay  to  Bald  Wicks  whatCTer  difference 
there  may  be  In  the  amount  which  they 
would  now  realize  if  the  present  sale  were 
confirmed  and  the  amount  bid  paid,  and  what 
they  may  hereafter  realize  upon  a  resale  of 
the  property,  so  that  said  Wicks  will  not  lose 
anything  by  consent  to  have  said  property 
again  offered.  Charles  L.  Dawson,  Executor 
of  Bstate  A.  M.  Harman,  Deceased.  Ida  W. 
Dawson.  Cleveland,  O.,  May  U,  1889." 
Plaintiffs  claim  that  upon  the  case  as  made 
by  this  bill  OS  amended,  and  by  the  third 
amended  bill  which  the  court  refused  to  per- 
mit them  to  file,  they  were,  entitled  to  relief 
upon  three  distinct  gronnds:  (1)  A  decree 
against  Ida  W.  Dawson,  it  being  an  Ohio  con- 
tract, which  authorizes  such  a  decree.  (2) 
To  set  aside  as  voluntary  the  conveyance  of 
the  land  to  her  husband,  and  the  conveyance 
by  Dawson  to  the  pendente  lite  purchaser, 
(3)  To  a  discovery  of  the  personal  estate  of 
Mrs.  Ida  W.  Dawson.  (4)  It  Is  also  contend- 
ed that,  conceding  this  contract  to  bind  de- 
fendant Charles  L.  Dawson  as  his  personal 
contract,  it  Is  Jotat,  and,  one  of  the  parties 
executing  it  being  a  married  woman,  and  It 
being  necessary  in  this  state,  at  the  time  this 
suit  was  brought,  to  sue  in  equity  as  to  the 
separate  estate  of  such  married  woman,  the 
court,  in  order  to  avoid  needless  mxiltiplidty 
of  anlts,  will  go  on  to  a  complete  adjudication, 
giving  relief  against  both.  1  Pom.  Bq.  Jur. 
f  181;  U.  S.  V.  Union  Pac  By.  Co.,  160  U.  8. 
1-52,  16  Sup.  Ct  190. 

It  is  contended  on  the  part  of  defendants 
that  tills  contract,  made  by  a  married  woman 
In  the  state  of  Ohio,  will  not  bind,  and  cannot 
be  enforced  against  her  separate  estate 
in  West  Vtiginia.  So  far  as  the  law  of  this 
state  bears  on  the  case,  it  makes  no  such  lim- 
iting distinctions.  Chapt^  66  of  the  Code 
(1887)  determines  what  shall  be  the  sole  and 
separate  property  of  a  married  woman;  that 
she  shall  have  the  ownership  as  If  she  were 
a  single  woman,  and  the  Jus  disponendi  and 
the  liability  of  her  separate  estate  to  the  pay- 
ment of  her  debts  incurred  during  coverture 
are  Incidents  of  such  ownership.  Hughes  v. 
Hamilton,  19  W.  Va.  366;  Radford  v.  Car- 
wile.  13  W.  Va.  572.  No  authority  has  been 
dted  in  si^port  of  snch  contention,  and  I  take 
it  for  granted  that  none  can  be  found  deny- 
ing any  one  the  equal 'protection  of  the  laws 
of  this  state  solely 'because  the  contract  sued 
on  happened  to  be  made  in  some  other  state. 
See  Bank  t.  WUliams,  46  Miss.  618.  This  is 
an  Ohio  contract,  executed  In  that  state,  and 
to  be  performed  there,  and  therefore  the  law 
of  that  state  determines  Its-  validity.   Case  r. 


Dodge,  18  B.  L  661,  28  Ati  785;  UilUken  t. 
Pratt,  125  Mass.  374.  And  by  the  law  of  Ohio 
it  is  conceded  to  beTalid.  On  this  subject, 
see  Hefflebower  v.  Detrick,  27  W.  Va.  16; 
Banm  t.  Bircball,  UO  Pa.  St  164.  24  AtL  620; 
Taylor  v.  Sharp,  108  N.  0.  S77,  13  8.  H.  138. 
Th6  law  of  the  place  where  the  suit  ts 
brought  governs  the  remedy.  This  Includes 
the  mode  of  proceeding,  the  form  of  the  Judg- 
ment or  decree,  and  the  methods  of  carrying 
them  Into  execution  (Dnlln  v.  McCaw,  39  W. 
Va.  721,  20  B.  B.  681).  and  the  law  of  the  state 
where  the  land,  the  separate  property  of  the 
married  woman.  Is  situated,  must  determine 
the  question  of  its  liability  to  be  subjected  to 
th»  payment  of  (daims  against  her.  Story, 
Oonfl.  Laws  (8th  Ed.)  S  690;  3  Am.  &  Bug. 
Enc.  Law,  676.  No  real  estate  can  be  ac- 
goired  by  operation  of  law  In  any  other  man- 
ner, or  to  any  other  extent,  or  by  any  other 
means  than  those  prescribed  by  the  lex  loci 
rel  sltse.  3  Am.  &  Eng.  Bnc  Law,  566.  The 
contract  bdng  valid  by  the  law  of  Ohio,  the 
place  where  made,  a  salt  on  it  In  this  state 
will  be  sustained  if  It  does  not  contrav^ 
the  law  or  policy  of  this  state  at  the  time 
wh«i  the  action  was  brought  The  contract 
was  also  valid  by  the  laws  of  this  state  wfaa 
it  was  made,  on  the  11th  day  of  May,  1889; 
also  when  this  suit  was  Instituted,  in  April, 
1890.  But  defendant  Ida  W.  Dawson  did  not 
appear  until  the  16th  day  of  March,  1892L  It 
seems  by  the  bill  ttiat  she  signed  the  contract 
as  Bure^  of  her  husband  for  the  benefit  of 
an  estate  of  which  she  was  sole  legatee,  and 
by  the  act  of  1891  it  was  provided  that  "no 
married  woman  sliaU  become  the  security,  in- 
dorse, or  guarantor  of  or  for  her  husband," 
etc  See  Code  1891,  p.  621,  c.  66,  I  11.  This 
section  was  repealed  by  act  of  February  16, 
1898.  See  chapter  3,  Acts  1883.  p.  6.  It  was 
not  intended  that  the  act  of  1891  should  have 
any  retroactive  effect  rendering  void  on  that 
ground  tlilB  and  other  subsisting  contracts 
wlilch  were  valid  when  made,  and,  since  the 
act  of  1891  has  been  repealed,  it  could  not 
after  such  repeal,  be  said  that  such  a  contract 
contravenes  the  law  or  policy  of  this  state. 
But  besides,  it  appears  from  the  facts  alleged 
that  it  was  entered  into  by  the  executor  for 
the  benefit  of  the  estate  of  Harman,  and  that 
Mrs.  Dawson  was  the  sole  legatee. 

Again,  it  Is  urged  by  the  parties  who  pro- 
cured this  CMitract  to  be  made  that  It  Is  a 
fraud  a[>on  the  administration  of  Justice;  that 
Charles  L.  Dawson  was  but  a  sham  bidder, 
whose  purpose  was  not  to  buy,  but  by  such  se- 
cret machinery  to  screw  up  the  price,  which 
was  a  fraud  on  the  public,  as  common  honesty 
requires  that  all  should  be  fair  and  above 
board.  See  Pennock's  Appeal,  14  Pa.  St  449; 
BexweU  V.  Christie,  1  Cowp.  896;  Pe<*  v. 
List  23  W.  Va.  338,  392.  Why  did  not  this 
party  defendant  put  in  his  answer  pleading, 
and  then  proving  in  bar  and  defeasance  of 
this  contract  Its  procurement  by  himself  In 
fraud  of  the  due  administration  of  Justicel 
No  such  fact  appears  on  the  face  of  the  bUl, 
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nor  la  It  a  necessary  Inference  from  the  con- 
tract Itself,  nor  tliat  tbe  plaintifls  were  par- 
ti ceps  crlmlnla.  Otber  motives  consistent 
with  plalntUTs*  honesty  and  with  tbe  hon- 
esty of  defendants  are  at  least  open  to  plau- 
sible conjecture  in  the  present  attitude  of 
the  case.  Tbe  wife  desired  to  withdraw  from 
BO  large  and  dangerous  a  liability  before  tbe 
sale  should  be  confirmed.  Tbe  purchaser 
found  be  was  mistaken  In  tbe  ralue  of  the 
property,for  some  reason,  we  know  not  what 
He  may  hare  supposed  that  be  was  purchas- 
ing tor  tbe  estate  he  represented,  and  that  he 
would  hold  it  as  personalty  belonging  thereto, 
but  that  there  was  danger  of  being  held  person- 
ally liable;  or  for  some  other  reason,  we  Icnow 
not  what  But  we  do  know  that  such  saJes  are 
often  not  confirmed  on  Tarious  grounds,  by 
consent  of  parties  or  without  It,  without  being 
open  to  the  imputation  of  dishonesty  on  tbe 
partof  anyone.  ThebUlmadeCharlesIj.Daw- 
son  a  party  defendant  as  an  Indlridnal  in  his 
own  right  and  as  executor.  He  seems  to  be 
a  necessary  party  In  each  character,  and,  if 
80,  the  rules  of  equity  pleading  require  that 
he  should  be  thus  made  and  severally  des- 
ignated as  a  party  defendant. 

Plaintiffs,  in  their  amended  bllla  No.  1  and 
Ma  2,  allege  that  Charles  L.  Dawson  Is  In- 
mlTent;  that  when  said  agreement  was  sign- 
ed and  delivered  by  defendant  Ida  W.  Daw- 
son she  was  the  owner  In  fee  simple  of  valu- 
able real  estate  in  Jefferson  county,  consist- 
ing of  about  150  acres,  handsomely  ImproTOd, 
which  was  her  separate  estate,  having  been 

conveyed  to  her  by  deed  dated  the  day 

of  18—,  which  plaintiffs  tiad  the  right  to  snb- 
Ject  to  the  payment  of  the  debt  due  from  her 
to  them;  but  that  the  said  Ida,  with  the  view 
to  defeat  them  in  any  recovery,  and  with  the 
idea  that  Charles  L.  Dawson  was  not  individ- 
ually bound  under  the  agreement,  on  the 
24th  day  of  December,  18S9,  conveyed  this 
estate  to  George  Baylor  without  conaidera- 
tion,  that  he  might  convey  the  .same  to  said 
Charles  L.  Dawson,  ber  husband,  which  tbe 
said  Baylor  did  on  the  same  date;  that  said 
conveyances  were  voluntary,  and  fraudulent 
in  law;  that  they  had  a  lis  pendens  duly 
docketed,  but  thereafter  Charles  L.  Dawson, 
who  Is  now  insolvent,  conveyed  the  property 
to  said  pend^te  lite  purchasers;  and  they 
pray  that  the  deed  to  Baylor  and  the  deed  to 
Charles  L.  Dawson  may  be  set  aside  as 
fraudulent,  and  that  said  separate  estate  of 
defendant  Ida  W.  Dawson  may  be  subjected 
to  payment  of  their  debt  If  other  sufficient 
property  cannot  be  found;  that  she  is  en- 
titled to  considerable  personal  property  under 
the  will  of  A.  Bl.  Harman,  deceased,  which  Is 
ber  sole  and  separate  property;  that  it  Is 
within  the  jurisdiction  of  the  court;  that 
Charles  Dawson,  as  executor  of  tbe  will  of 
Harman,  has  returned  no  Inventory,  and  has 
made  no  aetUement  of  his  accounts;  that  hn»- 
band  and  wife  have  concealed  such  property, 
•o  that  plalntUFa  are  unable  to  specify  the 
■ame;  and  th^  pray  that  said  defendants 


may  be  comi>eUed  to  answer,  discover  and 
disclose  tbe  same,  etc.,  and  for  general  re- 
lief. Bills  for  relief  may  also  contain  prayers 
for  tbe  discovery  of  facts  which  are  es- 
sential to  the  relief  prayed  tn  the  bill.  2 
Bart  Ch.  Prac.  306.  As  to  bills  of  discovery 
see  2  Am.  St  Eng.  Enc.  Law,  198.  And  al- 
though a  bill  be  taken  for  confessed  as  to 
any  defendant,  the  plaintiff  may  have  an  at- 
tachment against  him,  or  an  order  for  blm  to 
be  brought  In  to  answer  interrogatories.  No 
plea  or  demurrer  shall  be  received  after  such 
attachment,  unless  by  order  of  court  ni>ou 
motion^  Code,  c.  12S,  fij  38,  48.  She  admits 
by  her  demurrer  that  she  Is  guilty  as  charged 
of  the  fraud  in  law  of  being  generous  to  her 
husband  before  being  Just  to  her  creditors, 
but  In  argument  points  out  how  much  better 
it  Is  for  plaintiffs  to  go  against  the  land  as 
the  property  of  her  husband.  But  plaintiffs 
claim  the  choice  of  ways,  and,  as  under  the 
statute  of  this  state  her  Indirect,  voluntary 
conveyance  to  her  husband  is  taken  and  held 
to  be  conclusively  fraudulent  as  to  this  debt, 
they  prefer  to  take  the  safe  and  sure,  rather 
than  the  better,  way  pointed  out  by  her,  for 
fear  that  It  may  be  beset  with  the  danger  and 
delay  of  his  denying  all  personal  liability,  and 
of  the  land,  as  his,  being  taken  by  old^  and 
paramoxmt  liens;  whereas  against  the  wife 
they  have  a  lien  from  the  time  of  filing  their 
bllL  Hughes  V.  Hamilton,  19  W.  Va.  366; 
Howe  V.  Stortz,  27  W.  Ya.  655.  And  if  she  Is 
entitied  to  the  personal  property  which  It  Is 
charged  she  conceals,  I  fall  to  see  why  she 
may  not  be  compelled  to  discover  the  same. 
Amended  bill  No.  3,  which  was  rejected,  al- 
leges ttiat  the  agrieement  sued  on  purports 
ui>on  its  face  to  have  been  executed  In  the 
city  of  Cleveland,  In  tbe  state  of  Ohio;  that 
by  an  act  of  the  legislature  of  Ohio,  passed 
In  the  year  1884,  the  separate  estate  of  Che 
wife  shall  be  under  her  sole  control,  and 
that  she  may  contract  to  the  same  extent  and 
in  the  same  manner  as  if  she  were  unmarried; 
and  that  by  an  act  passed  In  1887  it  was  enact- 
ed that  husband  and  wife  may  enter  Into  any 
engagement  or  transaction  with  any  other 
person  which  either  might  If  unmarried,  etc. 
It  is  true  that  under  section  4  of  chapter  13 
of  the  Code  the  court  Is  required  to  take  ju- 
dicial notice  of  the  laws  of  other  states  and 
countries,  Still  It  does  so  as  matter  of  fact, 
and  may  consult  any  printed  book  purport- 
ing to  contain,  state,  or  explain  tbe  same; 
and  consider  any  testimony.  Information,  os 
argument  that  may  be  offered  on  the  subject; 
so  that  this  amended  bUl  might  be  of  service, 
and  could  do  no  harm.  And  It  Is  still  usual 
to  allege  such  laws  as  facts,  for  as  such  they 
are  put  In  evidence.  Why,  then,  may  they 
not  be  alleged  in  the  pleadings?  For  the 
courts  of  every  country  will  administer  jus- 
tice according  to  Its  own  laws  unless  a  dif- 
ferent law  be  shown  to  apply.  The  Scotland, 
106  n.  S.  24.  It  seems  to  me,  therefore,  tak- 
ing this  bin  as  amended  to  be  true  In  all  Its 
material  allegations  that  It  makes  a  case  Jos- 
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tifylng  tbe  relief  prayed  for,  because:  (1) 
Tbe  contract  sued  od  does  not  appear  to  be 
obnozlons  to  the  cbarge  made  in  argument 
of  being  a  fraud  on  the  due  administratioii  of 
Justice.  (2)  It  is  valid  according  to  the  laws 
of  the  state  of  Ohio,  where  It  was  made,  and 
where  It  was  prima  fade  to  be  performed. 
(3)  In  the  matter  of  the  wife  signing  it  as 
surety,  It  was,  when  made,  not  repugnant  to 
any  law  of  this  state,  nor  to  any  law  when 
the  suit  was  instituted,  and  at  a  time  when 
by  the  law  of  this  state  she  could  charge  It 
as  principal  or  surety  for  her  own  benefit  or 
tbat  of  another.  Fatten  v.  Bank,  12  W.  Va. 
687.  (4)  And,  conceding  her  to  be  but  a  sure- 
ty, the  statute  of  this  state  maldng  such  con- 
tract of  Boretyship  on  tbe  part  of-  the  wife 
absolutely  null  and  void  was  both  enacted  and 
repealed  pendente  lite,  and  was  not  intended 
to  be  retroactive.  (5)  The  suit>to  enforce  this 
contract  against  the  separate  estate  of  the 
wife  was  by  the  law  of  the  forum  properly 
brought  In  a  court  of  equity  (Skldmore  t.  Jett, 
89  W.  Ta.  644,  20  S.  E.  573),  and  Is  not  in  con- 
travention of  public  policy.  (6)  The  tract  of 
land  sought  to  be  charged  In  the  hands  of  the 
husband  with  the  payment  of  the  debt  of  the 
wife  Is  so  chargeable,  because  the  convey- 
ance thereof  from  her  to  him  was  vtduntary, 
and  for  that  reason,  under  our  statute,  con- 
dusively  presumed  to  be  fraudulent  as  to 
plalntifCa'  debt,  which  had  been  previously 
contracted;  not  fraudulent  In  fiact,  for  the  bill 
makes  no  charge  that  In  the  making  (XF  it 
tl»re  was  any  falsehood  said  or  done  with  in- 
tent to  deceive,  no  guilty  knowledge,  only 
tbat  the  wife,  in  being  generous  to  ber  hus- 
band before  being  just  to  her  creditors,  would 
inflict  a  like  iztjtuy  If  ber  conveyance  were 
permitted  to  stand.  (7)  Now,  since  all  par- 
ties are  competent  witnesses,  discovery  Is 
less  needed,  and  ttierefore  less  frequently 
asked  1^  technical  bills  of  discovery,  which 
have  in  large  measure  been  superseded  In 
practice  by  other  methods  of  ascertaining 
fiicts  from  parties.  Still.  Interrogatories  mcne 
or  less  formal  are  common  enough  parts  of 
bills  for  relief  tn  aid  of  the  ascertainment  of 
material  fttcts,  as  Ulnstrated  by  this  case.  To 
go  iqwn  the  personal  property  ot  the  wife 
first  might  not  only  pay  plalntltfe'  debt,  but 
relieve  altogether  the  land  of  the  husband 
Qonveyed  to  him  by  voiuntai7  conveyance. 
What  good  would  it  do  these  plaintiffs  to 
have  It  taken  for  confessed  that  Mrs.  Daw- 
son has  personal  property  liable  to  this  debt, 
but  unknown  as  to  the  particular  character, 
valn^  amount,  and  location  because  it  is  con- 
cealed by  husband  and  wife?  Plaintiffs  have 
the  right  to  a  discovery  by  answer  in  aid  of 
the  ascertainment  of  the  wife's  personal  es- 
tate, and  to  charge  it  with  the  payment  of 
their  cWm,  no  matter  what  other  independ- 
ent means  and  methods  of  proof  there  may 
be.  There  are  perhaps  some  other  points  of 
practice  that  mWbt  be  noticed,  but  th^  have 
no  special  bearing,  are  not  raised  or  discussed, 
and  are  therefore  passed  over.   We  are  at 


opinion  that  the  bill  as  amended  Is  sufficient 
in  law,  and  that  defendants'  demurrer  ought 
to  have  been  overruled,  and  the  defendants 
ruled  to  answer.   Revelrsed  and  remanded. 


to.  w.  Ts.  7»n 
STATE)  V.  ELK  ISLAND  BOOH  GO. 
(Supreme  Court  of  Appeals  of  West  Vlrglids. 
March  28,  1896.) 

W  ATBE  CODRSBS— ObBTSDOTIOK— Boom  COIIPAJNSS. 

1.  A  boom  company  may  be  proceeded 
against  by  indictment  for  erecting  and  maio- 
taining  a  dam  or  other  thing  in  any  water  conise 
whidi  is  a  public  highway,  which  dam  obstructs 
the  navigation  or  the  passage  of  fish,  under  sec- 
tion 24  of  chapter  44  of  the  Code. 

2.  Bat  such  company  may  except  itself  from 
the  operation  of  the  statute  by  showing  that  such 
dam  or  otb»  thing  Is  or  has  been  allowed  by 
what  is  called  the  "Boom  Iaw."  See  Code 
1891,  Amend,  p.  1004. 

3.  The  legislature  may,  by  such  general  law, 
confer  on  individnals  and  corporations  ri^ts  is 
water  ways  which  are  not  navigable  except  tac 
canoes,  push  boats,  etc.,  and,  for  floating  logB, 
rafta,  eta,  rights  in  opposition  and  pnramonnt 
to  such  public  right;  but  the  law  conferring  snch 
private  right,  so  far  as  it  is  in  derogation  ta  snch 
public  right  of  way,  most  be  strictly  constmed. 

tSyllsbus  by  the  Court) 

Error  to  circuit  conrt,  Braxton  county. 

The  Elk  Island  Boom  Company  was  oon- 
victed  of  obstructing  a  water  coarse,  and 
brings  error.  Affirmed. 

W.  E.  Hi^mond,  for  plaintiff  in  enw.  T. 
8.  Riley,  Atty.  Gen.,  fbr  the  State. 

HOLT,  P.  Upon  a  writ  of  emw  to  a  Judg- 
ment tbe  drcult  court  of  Braxton  cooni?, 
rendered  on  the  19th  day  of  Decembw,  1894, 
against  the  defendant  company,  found  guilty 
ot  a  misdemeanor  In  obstructing  tbe  navi- 
gation of  Elk  river.  Tbe  Indictment  la 
founded  on  section  24  of  chaptn  44  ot  the 
Code,  wblcb  reads  as  follows:  "Any  dam  or 
other  thing  In  a  vrater  cotuve  which  ob- 
stmcts  navigation  or  tbe  passage  of  fish 
shall  be  deemed  a  nuisance  unless  It  be  to 
work  a  mill,  manufactory  or  other  machine 
or  engine  useful  to  the  public,  and  Is  oe  has 
been  allowed  by  law  or  order  of  court  or  Iry 
order  of  the  supervisors  of  the  county." 
This  statute,  as  we  see  by  the  use  at  the 
term  "snpervlaors,"  Is  not  of  recent  enact- 
ment, tor  no  such  officers  have  been  in  ex- 
istence since  the  constitution  of  1872.  They 
are  now  called  "commissioners  of  the  coun- 
ty gourt"  By  an  act  called  tbe  "BotHu 
Law,"  passed  In  1889,  amending  and  re-oi- 
acting  f<Hiner  laws  on  tbe  subject.  It  vras 
provided,  among  other  things,  tbat  any  nnm- 
ber  of  persons  not  less  than  five  might  lie- 
come  an  incorporated  company  for  the  pur- 
pose of  constructing  any  boom  or  bocuns, 
with  or  vHthout  piers,  dam,  or  dams,  in  the 
rivers,  ccee^,  or  other  streams  witbln  any 
of  tbe  following  counties  in  this  state,  to 
wit,  GUmer,  Braxton,  etc.  which  may  be 
necessary  for  the  purpose  of  stopping  and 
securing  boats,  rafts,  logs,  masts,  spars. 
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bimber,  and  other  timber.  See  Code  1891, 
Api>end.  p.  1004.  Under  this  law,  tbls  com- 
pany became  Incorporated  by  certificate  of 
IncorptHutlon,  dnly  signed,  authenticated, 
and  delivered  by  the  secretary  of  state  on 
the  26th  day  of  February,  1889,  and  has 
built  and  is  using  their  boom  with  one  or 
more  dams  across  Elk  river,  at  Elk  Island, 
at  that  point  a  floatable,  but  not  a  navlgaUe, 
stream.  The  boom  law  requires  such  boom 
or  booms  to  be  so  constructed  as  to  permit 
boats,  rafts,  and  other  timber,  when  desired 
by  the  owners,  to  pass  them  without  avoid- 
able dday,  and  without  paying  toll,  etc 
See  Boom  Law,  Code  1891.  p.  1011,  par.  4. 
This  part  of  the  boom  law  is  found  in  the 
latter  part  of  the  Indictment,  and  is  evi- 
dently added  merely  to  specify  wherein  the 
dam  Is  unlawful.  It  is  manifest ,  that  the 
indictment  Is  founded  on  section  24  of  chap- 
ter 44.  This  Is  made  plain  from  its  fol- 
lowing the  peculiar  language  of  the  statute, 
"and  did  then  and  there  permit  said  dam  to 
remain  for  more  than  24  hours;"  for  this 
section  prescribes  that,  "for  every  twenty- 
four  hours  that  a  dam  or  other  thing  may 
remain  in  a  water  course  in  violation  of  this 
section,  the  person  causing  or  permitting 
such  violation  shall  forfeit  two  dollars,"  etc 
If  this  view  is  correct,  such  specification,  If 
unnecessary,  could  be  but  mere  Eiurplusage, 
not  making  the  indictment  bad  on  demurrer, 
and  therefore  to  overrule  it  was  not  error. 

It  appears  that  the  dam  complained  of  is 
located  across  Elk  river,  In  Braxton  county, 
at  the  lower  end  of  Elk  Island,  a  short  dis- 
tance above  the  lower  end  of  defendant's 
pocket  boom.  The  defendant  put  It  there 
In  the  summer  of  1803.  It  is  about  3  feet 
high  from  the  bottom  of  the  river,  and,  in 
an  ordinary  stage  of  water,  extends  above 
the  surface  about  18  inches.  At  that  point 
Elk  river  is  what  is  called  a  "floatable 
stream,"  capable  of  being  used  to  float  logs, 
rafts,  and  other  timber  only  when  the  water 
Ls  up.  To  accomplish  the  only  purpose  for 
which  the  boom  was  constructed  and  Is  used, 
it  must  be  capable  of  stopping  and  holding 
logs  and  other  timber,  some  of  which  Is  to 
stop  and  be  manufactured  at  that  point, 
others  to  be  let  throiigh  and  passed  on. 
This  could  not  be  done  without  a  dam  to 
throw  the  water  back  high  enough  to  float 
the  logs,  and  thus  take  them  out  of  the 
boom,  and  pass  them  on.  To  do  this,  the 
company  used  a  temporary  structure  placed 
on  top  of  the  permanent  dam;  thus  giving 
temporarily  a  depth  of  water  of  about  five 
feet,  sufficient  to  take  the  logs  into  certain 
channels,  and  thus  pass  them  Into  the  pock- 
et boom.  At  other  times  this  temporary  top 
dam  is  taken  oft.  The  river  is  a  public  high- 
way, used  for  floating  logs,  rafts,  timber, 
boats,  etc,  also  for  canoes,  push  boats,  and 
like  craft,  up  stream  as  well  as  down.  To 


impede  and  delay  and  render  In  some  de 
gree  more  difficult  the  passage  of  such  ca- 
noes and  push  boats  is  a  necessary,  unavoid- 
able Incident  of  such  booms  and  dams,  es- 
pecially at  certain  stages  of  the  water.  The 
public  have  a  right  to  thus  use  this  high- 
way. But  such  booms  and  dams  are  con- 
sidered by  our  laws  as  public  conveniences, 
and  the  legislature,  representing  in  this  re- 
gard the  sovereign  power,  may  confer  on  in- 
dividuals and  corporations  by  general  law, 
as  in  this  case,  rights  In  opposiffon  and  par- 
amount to  this  public  right  Crenshaw  v. 
Slate  .River  Co.  (1828)  6  Rand.  (Va.)  245. 
And  although  such  boom  and  dam  may  ob- 
struct such  ^ise  of  a  nonnavlgable,  but  float- 
able, stream,  yet  it  is  not  for  that  reason  a 
public  nuisance.  See  Watts  v.  Railroad  Co., 
89  W.  Va.  196,  19  S.  H.  521.  To  determine 
this  question,  we  must  look  to  the  power 
conferred  on  the  boom  company  by  law; 
and  If,  bearing  in  mind  the  nature  and  pur- 
pose of  the  boom  and  dam,  the  evidence 
shows  that  the  ordinary  use  of  the  river  by 
the  public  is  obstructed  or  Impeded  to  an  un- 
reasonable and  imnecessary  degree,  or  that 
delay  Is  caused  In  the  passage  up  or  down  of 
such  boats  which  Is 'unreasonable  and  avoid- 
able, then  such  obstruction  falls  under  the 
condemnation  of  section  24  of  chapter  44,  as 
one  not  allowed  by  law.  See  State  v.  Mo- 
nongahela  River  R.  Co.,  37  W.  Va.  108,  16  S. 
E.  519,  and  City  of  Moundsville  v.  Ohio  Riv- 
er R.  Co.,  37  W.  Va.  92,  16  S.  B.  514,  for  a 
full  discussion  of  the  general  doctrine.  The 
evidence  need  not  be  reviewed.  It  is  enough 
to  say  that  it  tends  to  prove  that  canoes 
and  push  boats  were  at  the  various  times 
mentioned,  and  during  a  period  of  more 
than  24  hours,  Impeded  and  subjected  to  de- 
lays, by  the  dam  complained  of,  which  could 
have  been  reasonably  prevented  and  avoided. 

The  defendant  tendered  four  Instructions, 
which  the  court  refused  to  give,  but  gave  in 
lieu  thereof  the  fc^owlng:  "The  court  In- 
structs the  jury  that  It  Is  a  question  for  the 
jury  to  determine  from  the  evidence  wheth- 
er Elk  river,  at  the  point  at  which  the  dam 
complained  of  Is  located.  Is  floatable;  and, 
if  the  jury  believe  from  the  evidence  that 
said  rlVer  is  capable  of  being  used  to  float 
rafts,  boats,  and  other  timber  in  times  of 
rises  only,  then,  before  they  can  find  the 
defendant  guilty,  It  must  be  proven  to  the 
jury  by  the  evidence,  beyond  all  reasonable 
doubt,  that  the  dam  complained  of  was  so 
constructed  and  maintained  as  not  to  per- 
mit boats,  rafts,  and  other  timber  to  pass 
without  unavoidable  delay,  at  times  of  such 
rises  as  made  the  river  so  floatable."  Of 
this  Instruction  defendant  cannot  complain. 
It  states  the  law  correctly  applicable  to  the 
facts  of  the  case,  while  defendant's  Instruc- 
tions, taken  as  a  whole,  do  not  The  Jodg- 
ment  complained  of  is  affirmed. 
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«i  w.  va.  no 

HBFFBBNAN  v.  BABVBY  et  aL 
(Siqireme  Ooort  of  Appeals  of  Weit  VirilDla. 
March  28,  1806.) 

SiaMATDu  fir  NoTABT— CiKTiTKunotf— Jimiauii 
Monac 

L  Certificate  of  derk  nnder  Beetion  81,  c. 
130,  C!ode,  verifTinff  a  notary's  sianatnre  to  an 
affidavit  in  another  state,  statioc  t£at  the  sixna- 
tore  Is  bdiered  to  tw  *^?miiliie,"  ia  good. 

2.  Where  the  offldal  character  of  a  public 
oflScer  is  giTen  in  the  bod;r  of  his  certificate, 
there  is  no  need  for  him  to  aiga  offidaUy,  hy  tag- 
nificant  letton  appended  to  nis  name,  or  otber^ 
wfae> 

8.  This  ooort  will  take  Jodldal  notid  that 
the  corporation  conrt  ot  Lyndibor^  Va.,  is  a 
coort  01  record,  and  win  craisnlt  the  Vlrsrinia 
Code  or  other  law  book  to  impart  to  it  Inf  onna- 
tion,  under  section  4^  c  18,  Oode. 
(SyllBboa  by  the  Ooort) 

Appeal  from  drcnit  court,  Cabell  coonty. 

BlU  by  William  A.  Heftemnn  against  H. 
O.  Harvey  and  others,  trustees,  to  enforce  a 
mechanic's  Hen.  From  a  decree  for  plaintiff, 
defendants  appeal.  Affirmed. 

T.  W.  Peytm  and  Vinson  &  Tbonqwon,  for 
aiKpAllantB.  Wyatt  &  Hntchlnaon,  for  ap- 
pellee. 

BRANNON,  J.  This  Is  an  ^ipeal  horn  a 
decree  of  the  dnmlt  court  of  Cab^  connty* 
enforcing  a  lien  In  t&vot  of  Hefleman 
against  Harrey  and  others,  tmstees  of  the 
Methodist  Episcopal  C^nrch,  South,  of  Hun- 
tington, by  a  sale  of  the  church  lot  on  a  blU 
of  Heffeman  to  enforce  a  Hen  for  glass  far^ 
nlshed  and  work  .done  In  putting  It  in  the 
windows  oC  the  ctaunA;  tbe  appeal  taken 
the  trusteea. 

Applicant's  counsti  points  out  as  error  In 
not  sustaining  a  demurrer  to  the  bill  that 
Mesereau,  a  creditor  under  a  deed  of  tnu^ 
and  tbe  trustee,  are  not  parties.  The  bill 
does  not  show  anything  as  to  that  deed  of 
trust,  and  how  It  could  be  ground  of  demur- 
rer? This  deed  of  trust  is  first  mentioned 
in  the  report  of  a  commissioner  In  flndln^ 
Hens,  and  this  would  require  the  trustee  to 
be  made  a  party,  but  for  the  fact  that  tlie 
amended  bUl  shows  that  a  prior  mortgage  In 
a  party  to  the  suit  carried  the  legal  title  be- 
fore the  court,  and  the  trustee  In  tbe  deed  at 
trust  had  on^  an  equity,  and  the  creditor 
proved  his  lien,  and  It  was  unnecessary  to 
bring  the  trustee  into  the  case. 

It  is  suggested  tliat  the  affidavit  to  the  me- 
chanic's lien  is  bad,  first,  because  the  clerk. 
In  certifying  to  the  notary's  signature,  says 
that  "it  la  believed  to  be  genuine."  Section 
31,  c.  130,  Code,  aajB  the  clerk's  certlflcate 
must  be  one  "verlQing  the  genuineness  of 
the  signature."  I  think  this  does  reasonably 
verl^  It.  Must  he  go  to  the  notary  to  ask 
him  to  actaiowledge  his  signature?  Must  he 
take  evidence?  If  he  has  seen  him  often 
write,  or  seen  signatures  or  writing  ot  his 
recopUsed  by  him.  so  as  to  be  competent  to 
wpeak  as  a  witness  to  his  handwriting,  he 
woold  say  he  believed  it  to  be  his  handwrlt 


Ing.  A  court  would  receive  this,  and  a  Jury 
would  act  on  it  "^hy  not  here?  Do  yon  re- 
quire that  he  absolutely  say  It  Is  genuine? 
We  are  to  presume  he  found  the  fact  on  evi- 
dence snfflclent 

Another  alleged  defbct  In  the  certlflcate  of 
the  cleik  of  the  corpwatlon  court  of  the  city 
of  lomchburg  verifying  the  certificate  ot  the 
notary  signing  the  affidavit  to  the  mechanic's 
lien  is  that  It  does  not  certlty  that  the  court 
Is  one  of  record.  Sect]<m  4,  c.  18,  Code,  al- 
lows us  to  inquire  of  booka  aa  to  this.  We 
see  by  tiie  Virginia  Oode  and  Barton'a  Iaw 
Practice  ^Mge  that  various  cities  In  ihat 
state,  among  them  I^rntAbutg,  by  the  consti- 
tution and  Code,  have  corporation  courts, 
with  judge,  deik,  record  of  proceedings,  and 
the  same  jurisdiction  within  the  dties,  crim- 
inal and  ftlvil,  as  circuit  and  county  courts; 
and  we  must  say  It  Is  a  court  nt  record, 
Judicial  notice,  without  the  clex^'s  so  certify- 
ing. 

It  is  said  the  certificato  Is  not  certtfled 
Wlngfldd  as  cletk,  but  as  an  IndivlduaL 
The  body  of  the  certificate  states  hbn  to  be 
dcEk  of  Uie  court  fall  dealgnatUm.  That 
is  enough.  When  a  certificate  of  adcnowl- 
edgment  of  a  deed  or  certlflcate  of  a  notary, 
dei^  or  other  officer  states  in  Itt  body  tbe 
official  fdiaracter  of  the  <^cer  cerd^nft  It 
Is  unnecessary  and  utterly  useless  to  a^Uu 
certify  it  1^  full  des^natlon  or  slgnfficant 
letters  following  the  signature. 

It  Is  said  the  mechanic's  Uen  Instrument 
does  not  stete  tbe  owner  of  the  property, 
when  it  distinctly  specifies  the  lots,  and  the 
church  on  them,  and  states  the  legal  title  to 
be  in  certain  individuals  as  trustees.  It  Is 
said  tbe  Individuals  are  not  sued  as  trustees, 
when  th^  are  named,  and  just  after  their 
names,  in  apposition,  are  the  words  '^Tms' 
tees  of  the  Methodist  Bplscopal  Chnrdi. 
South,  of  Huntington.**  The  bill  states  title 
in  them  aa  trusteea  to  the  property,  and  thus 
shows  In  what  capacity  they  are  sued.  Why 
are  they  not  sued  as  tmstees?  How  should 
they  be  sued?  The  brief  says  that  -the  word 
"tat"  before  the  word  "trustees"  would  make 
it  dear.  We  think  It  just  as  dear  without 
tiiat  word. 

As  to  the  merits,  we  shall  not  det^  mere 
evidence  quite  voluminous.  A  reference  was 
made  to  a  commissioner  to  report  the  amount 
due  plaintiff,  and  on  all  matters  of  contro- 
versy, and  his  report  was  confirmed;  and 
we  see  no  reason  for  reversing  both  commis- 
sioner and  court  as  Ihe  demand  Is  dearly 
just,  and  no  injustice  has  been  done.  Af- 
firmed. 


«i  w.  Ta.  7tt> 
NASH  et  aL  T.  JONBS  et  al. 
(Siqireme  Court  trf  Appeals  of  West  Vltginia. 
Maich  28.  1896.) 

TSNDOR  AKD  PUBOHAHBR— SnOIVIO  PHaVOSlUXOf 

— Who  hat  Coupbl — Statdtb  or  Fraitds. 
1.  Where  J.  and  M.  are  tbe  owners  of  a  lot 
of  land,  J.  owning  two-thirds  and  M.  one-third 
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tfaoeof,  and  fbef  sdl  Ae  nine  to  D.,  and  ex- 
ecute to  lifm  a  tMe  bond  tiierefw,  be  paring 
•oe-tUrd  of  the  purchase  money  aw  execatiiig 
bis  notes  for  the  reeklae,  and  J.  rabaeqnentlr  re- 
pnrdiaaei  amii  lot  from  D„  and  takea  an  aMcn- 
ment  ol  die  title  b<Hid,  and  pays  M.  hla  portion 
of  tka  pvtchaae  monej  hj  gmng  him  crrait  for 
tbe  amount  on  his  indebtednesi  to  and  J.  adla 
•aid  lot  to  a  third  partr,  who  pari  him  the  pnr- 
chase  moner,  aald  third  partr.  on  the  parment  of 
■aid  parcfaaae  mooer,  aeqmreo  the  tigbts  and 
cqnitMa  <tf  and  luu  a  n^t  to  the  medfic  ex- 
eention  of  his  contract  hj  obtaining  a  deed  from 
U.  and  J. 

2.  Where  a  man  merelj  enqtloys  an  agent 
to  bnr  an  eatate,  who  bnyi  it  tor  himBelf ,  and 
deniea  the  trust,  and  no  part  of  the  poroiaae 
mon^  ia  paid  by  the  principal,  and  there  ia  no 
written  agreement  he  cannot  compel  Che  agent 
to  OMTcr  the  catate  to  him,  aa  that  woidd  ba  in 
Eolation  of  tlie  agitate  of  fcaiidh 

OSrOaboa  br  the  Oonrt) 

Appeal  from  ctrcnlt  coart,  lilerccr  comitr. 

Sill  br  H.  M.  Naah  and  others  against  H. 
C  Jones  and  others  for  spedflc  performance. 
From  A  Jodgment  for  plalntlffis,  defendant 
Jones  ^leftlfl.  BererseO. 

DavU  XL  JirimabA.  3.  M.  Fayne^  and  8.  B. 
<biien,  fi>r  ^ppdluit  Sondexs  Jb  AndapMi 
and  Watta  *  Ashl^,  Cor  wppeUeea. 

ENGLISH,  J.  On  the  7tb  day  of  March, 
1882.  M.  H.  Nash  and  T.  B.  Drlnkard  filed 
their  bill  In  equity  at  rales  tben  held  for  the 
drcQlt  coort  of  Mercer  coontr  against  H.  G. 
Jones,  N.  H.  McOlangherty,  and  R.  a  Mc- 
dan^ierty,  praying  for  the  apeclflc  execution 
of  an  alleged  contract  for  the  purchase  of  a 
certain  piece  or  parcel  of  land,  sltoated  in  the 
west  end  of  the  dty  of  Bhiefleld,  in  said  comi' 
ty,  adjoining  the  lands  of  the  Blnefleld  Land 
Association,  B.  G.  McGlangherty,  N.  H.  Mc- 
Glangberty.  H.  C.  Jones,  and  others,  which 
lot  of  land  is  more  particularly  described  in 
the  bffl.  The  plalntlfrs  allege  In  their  biU 
that  they  purchased  said  lot  from  the  defend- 
ant H.  G.  Jones,  who  claimed  to  be  an  own- 
er and  holding  said  land  In  common  with 
aald  B.  C.  and  N.  H.  McGlangherty,  for  which 
lot  they  paid  said  H.  G.  Jones  92S0,  the  con- 
tract price  therefor,  in  cash,  and  took  hia  re- 
ceipt therefor,  which  they  eihlbit  with  their 
bill,  and  which  shows  a  partial  description  of 
the  land.  And  they  allege  that,  at  the  time 
of  aald  purchase,  the  defendant  H.  G.  Jones 
represented  to  them  that  he  was  a  joint  own- 
er with  the  defendants  R.  G.  and  N,  H.  Mc- 
Olangherty, and  that  he  hdd  one-third  imdl- 
Tlded  interest  In  said  land,  which  th^  allege 
was  tme.  and  that,  as  soon  as  the  pmvhase 
money  was  paid,  they  (the  said  defendants), 
with  their  wires,  wonld  onlte  in  ccaiTeying 
the  whole  of  said  land  by  deed  to  plalntlfBs, 
and,  upon  the  faith  of  said  representations, 
the  plalntlfrs  were  induced  to  make  said  pur^ 
chaae,  and  they  took  actaal  possession  of  said 
land,  by  running  it  off,  and  maklDg  some 
ralnable  and  permanent  Improrements  on  the 
same;  that  tbey  jtaid  up  the  purebaae  mon- 
ey,  and  called  ni>on  the  defendants  for  a  deed 
far  Hun^  which  they  foiled  and  xeftued  to 


make  according  to  the  terms  of  the  ctmtract; 
and  they  pray  that  the  contract  may  be  spe- 
dflcally  perf(H*med,  and  said  H.  0.  Jones  be 
required  to  make,  or  cause  to  be  made,  such 
a  deed  as  they  are  entllled  to  for  said  land, 
or  that  said  H.  0.  Jones  be  required  to  refund 
ttie  1250  purchase  mon^  which  they  had  paid 
him  for  said  lot,  with  Its  interest  from  the 
2d  day  of  September,  1890,  until  paid.  The 
plaintlfCs  also  filed  an  amended  and  siqiide- 
mental  bill.  In  which  they  state  that  In  May, 

1889,  the  said  N.  H.  McGlangherty  and  H.  a 
Jones  ptirchased  a  lot  of  land  on  the  west 
end  of  the  town  of  Bluefleld,  and  In  March, 

1890,  said  N.  B.  McGlangherty  and  H.  C 
Jones  sold  to  one  J.  N  Digger  a  portion  of 
aald  lot,  and  executed  to  him  a  title  bond 
tberefw;  that,  soon  after  the  sale  to  aald 
Dtigger.  R.  G.  McClaugherty  purchased  from 
N.  H.  McGlangherty  the  oQe-third  interest  in 
said  boundary  of  land,  except  what  they  had 
sold  <rfr  prior  to  that  time,  and,  the  said  B.  C. 
McGlaugherty,  N.  H.  McClai^taerty,  and  H. 
O.  Jones  bdng  destrons  of  purchasing  the  lot 
btfore  that'  time  sold  to  the  said  J.  N.  Dugger 
by  M.  H.  McGlaughaty  and  H.  G.  Jones,  It 
was  agreed  between  them  that  said  H.  G. 
Jones  Bboold  purchase  for  them  the  said  lot 
of  land  from  said  J.  N.  Dugger,  and,  in  pur- 
suance of  aald  contract,  said  Jones  did  pm^ 
chase  It,  to  be  held  and  owned  Jointly  by  the 
said  N.  H.  McGlaugherty,  B.  G.  McClau^- 
erty,  and  H.  G.  Jones,  each  owning  one-third, 
undivided  interest  therein,  and  on  the  2d  day 
of  September,  1890,  plalntUSs  ptirchased  from 
said  H.  O.  Jones,  who  was  acting  for  h<wiiyif 
and  as  agent  tor  N.  H.  and  R.  G.  McGlaugh- 
erty, the  same  lot  of  land  sold  by  them  to  J. 
N.  Ihigger;  that  they  purchased  said  lot  from 
said  H.  C.  Jones,  who  claimed  to  be,  and  was, 
{in  owner  of  said  lot  in  common  with  said  Mc- 
Clangbertys;  that  said  Jones  was  authorized 
<by  said  N.  H.  and  R.  G-  McGlaugherty  to  sell 
their  entire  Interest  In  said  land,  as  well  as 
hia  own,  and,  in  pursuance  of  said  authority, 
he  sold  the  same  to  them  for  the  stmi  of  f 250, 
which  amount  they  paid  Mm  in  cash,  and  said 
H.  G.  Jones  represented  to  them  that,  as  soon 
as  the  purchase  money  was  paid,  a  proper 
omreyance  ahotild  be  made  by  said  parties 
and  their  wires  to  plaintiffs,  hut  althotigh 
said  ptirchase  money  had  long  since  been  paid, 
and  a  deed  had  been  demanded,  said  defend- 
ants had  failed  and  refused  to  execute  and 
deliver  the  same;  and  they  ptay,  aa  in  their 
original  bin,  for  a  specific  perfwroance  of  the 
contract,  or  that  the  purchase  money,  with 
ita  interest,  be  refunded.  The  defendant 
Jones  demtirred  to  plaintiff*  bill,  and  also  an- 
swer the  same,  in  which  he  saya  that  he 
and  N.  H.  McGlaugberty  scM  said  lot  to  J. 
M.  Duarer  for  fl60,  and  executed  to  him  a 
title  bond  therefor;  that  afterwards,  on  the 
28th  of  August,  1890,  he  purchased  trran  aald 
Dugger  said  lot,  who  assigned  his  title  bond 
therefor  to  him,  which  title  bond  and  assign- 
ment he  exhibits;  that  he  paid  $50  to  said  Dug- 
ger. and  asanmed  the  payment  of  the  reaiduo 
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to  N.  H.  McClangberty,  which  has  been  paid. 
He  admits  the  sale  to  plaintiffs,  and  states 
that  he  has  always  been  willing  and  anxious 
to  perform  his  part  of  the  contract,  hy  exe- 
cuting a  deed  to  them  for  said  lot;  tliat  at 
one  time  he  executed  and  adcnowledged  a 
deed  to  them,  and  delivered  the  same,  but 
they,  not  being  satisfied  therewith,  would  not 
receive  It,  requested  him  to  get  one  Dickinson, 
an  attorney  at  Bluefield,  to  prepare  a  deed  to 
them  from  defendant  for  said  land,  and,  la 
pursuance  of  said  request,  he  did  get  said 
Dickinson,  long  before  the  institution  of  this 
suit,  to  prepare  said  deed,  and  he  and  his 
wife  signed  said  deed,  and  acknowledged  the 
same  before  J.  P.  Hepinstall,  a  notary  public 
for  Mercer  county,  W.  Va.,  and  delivered  the 
same  to  plaintiffs,  and  they  found  no  objec- 
tion to  said  deed,  but  never  returned  It,  and, 
Bo  far  as  defendant  knows,  they  still  have 
It;  that  said  R.  C.  McClaugherty  has  no  in- 
ter»t  in  said  lot,  and  never  bad  any;  that  he 
has  done  all  In  bis  power  to  get  said  N.  H. 
McClaugherty  to  execute  said  deed;  and  that 
he  should  not  be  taxed  with  any  costs  of  this 
suit;  and  prays  to  be  hence  dismissed,  with 
his  costs.  N,  H.  and  R.  0.  McClaugherty  de- 
murred to  said  amended  bill,  and  also  filed 
tbdr  Joint  answer  thereto,  admitting  the  sale 
by  N  H.  McClaugherty  and  H.  C.  Jones  to 
J.  M.  Dugger  on  the  1st  of  March,  1890,  of 
said  lot,  but  alleging  that  on  the  13th  day  of 
May,  1890,  said  N.  H.  McClaugherty  and  H. 
O.  Jones  sold  one-third  of  the  lots  then  owned 
by  them  to  R.  C.  McClaugherty,  being  23  In 
all,  and  that,  after  said  R.  C.  McClaugherty 
purchased  said  Interest,  It  became  desirable 
to  the  ovrners  of  said  lots  to  purchase  the  lots 
which  bad  theretofore  been  sold  by  H.  G. 
Jones  and  N.  H.  McClaugherty  to  different 
persons,  and  bold  the  same,  including  said 
Dugger  lot,  and  It  was  agreed  between  saifl 
parties  that  either  said  Jones  or  N.  H.  Mc- 
Claugherty should  purchase  said  lots  back, 
and  draw  on  R.  C.  McClaugherty  for  his  one- 
third  of  the  purchase  money,  and  it  was  es- 
pecially agreed  that  said  Dugga-  lot  should 
be  purchased  for  said  three  persons  by  said 
H.  G.  Jones;  that  said  Jones  did  purchase 
said  lot  at  the  same  price  at  which  It  had 
been  sold;  that  said  Jones,  shortly  after  pur- 
chasing said  lot,  wrote  a  letter  to  N.  H.  Mc- 
Claugherty that  he  had' done  so,  and  request- 
ing him  to  Inform  toe  defendant  R.  C.  Mc- 
Claugherty thereof.  Said  letter  Is  exhibited, 
and  reads  as  follows:  "Mr.  N.  H.  McClaugh- 
erty—Dear  Sir;  I  sold  three  lots  laying  back 
on  4tb  street,  for  ($850)  eight  hundred  and 
fifty  dollars.  I  did  not  want  to  price  until 
I  saw  you  and  the  Judge;  but  I  will  say  this: 
if  you  do  not  approve  of  the  sale,  we  will  di- 
vide the  lots,  and  I  will  take  these  out  of  my 
part  I  bought  the  Dugger  lot  back.  Tdl 
the  judge  of  this,  and  let  me  hear.  Yours, 
kindly,  H.  C.  Jones,  M.  D."  This  letter  bears 
date  August  8,  1890.  The  said  defendants 
deny  the  auth(H4ty  of  said  H.  C.  Jones  to 
make  sale  of  said  Dngga  lot  to  plaintiffs,  and 


repudiate  the  same.  N.  H.  HcGlaosberty 
claims  that  be  has  acquired  the  Interest  of 
R.  G.  McOlangbwty  In  the  profits  arisiiv 
from  the  sale  ot  said  Dogger  lot,  bot  says  lie 
Is  willing  to  j<Aa  In  a  conveyance  ct  said  lot 
of  land,  and  will  ratify  the  sale  made  by  said 
Jones  to  plaintiffs  upon  payment  to  falm  of  the 
sum  of  (116.66%,  with  interest  thereon  from 
the  date  when  it  should  have  been  paid,  and 
says  said  sum  Is  constituted  in  this  way:  Be 
owned  <me-thlrd  of  the  lot  sold  by  Jones  and 
himself  to  Dugger  for  $150.  He  never  reoclv- 
ed  any  part  of  this  amount,  and  hence  then 
Is  ^50  coming  to  him  on  account  thereof. 
Then  there  was  $100  realized  by  said  Jones  as 
profits  on  said  lot  as  sold  to  plaintiffs,  and  he 
was  entitled  to  one-third  part  thereof  as  as- 
signee of  R,  0.  McClaugherty,  and  one-third 
in  his  own  right,  making  66%,  which,  togeth- 
er with  the  said  $50,  makes  $U6.66%;  and  he 
asks,  If  the  sale  by  said  Jones  to  plaintlfCs 
be  specifically  performed,  that  he  may  have  a 
decree  against  said  Jones  for  the  sum  of 
$116.66%,  and  interest  from  the  3d  of  Sep- 
tember, 1890,  and,  if  such  sale  should  not  be 
specifically  performed,  that  he  be  quieted  In 
bis  title  to  said  Dugger  lot  In  the  same  pro- 
portion. 

On  the  19tb  day  of  December,  18^,  the 
cause  was  heard  upon  the  pleadings  and  depo- 
sitions The  demurrer  of  N.  H.  and  B.  C.  Mc- 
Claugherty was  overruled.  The  exceptions 
to  the  depositions  taken  upon  the  cross  bill 
were  sustained,  for  the  reason  that  no  process 
was  ever  Issued  upon  said  cross  bill,  and  there 
never  was  any  appearance  thereto  by  the  de- 
fendant H.  C.  Jones,  or  any  issue  upon  the 
affirmative  matter  set  up  in  the  cross  bill; 
and  the  court,  being  of  opinion  that,  at  the 
time  of  the  sale  of  said  lot  to  said  Dugger, 
said  H.  C.  Jones  and  N.  H.  McClaugherty 
were  the  joint  owners  thereof  In  proportloa 
of  two-thirds  to  Jones  and  one-third  to  Mc- 
Claugherty, and  being  further  of  opinion  from 
the  said  pleadings  and  evidence  that,  at  the 
time  said  H.  0.  Jones  purchased  said  lot  rram 
Dugger,  he  was  acting  for  himself  and  the 
defendants  N.  H.  and  B.  G.  McClaugherty 
jointly,  and  repurchased  the  same  for  them  to 
the  proportion  of  one-third  to  each,  and  be- 
ing further  of  the  opinion  that  the  interest 
of  said  B.  C.  McGlaugberty  Is  now  owned  by 
said  N.  H.  McGlaugberty,  adjudged  and  de- 
creed accordingly,  and.  being  further  of  the 
opinion  that,  at  the  time  said  sale  tvas  made 
to  plaintiffs,  said  H.  G.  Jones  was  not  the 
agent  of  N.  H.  and  R.  G.  McClaugherty,  and 
that  they  never  unconditionally  ratified  the 
same,  and  for  this  reason  said  sale  cannoi  be 
specifically  performed,  but  that  the  same 
should  be  rescinded,  so  adjudged  and  decreed, 
and  further  decreed  tliat  the  plaintiffs  were 
entitled  to  recover  from  said  H.  G.  Jones  the 
$250  paid  him,  with  interest  from  the  time 
of  payment,  and  ordered  that  execution  issue 
in  their  behalf  therefor,  and  ordered  that  N. 
H.  and  R.  C  McGlaugher^  do  recover  from 
aald  H.  O.  Jonea  their  costs,  etc.;  and  from 
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tbis  decree  said  H.  C  Jones  appealed  to  this 
court 

It  la  apsaaeat  tnm  an  examfauitton  of  the 
record  that  the  only  thing  that  prerentftd  a 
convllance  on  the  part  of  N.  H.  UcCSaiivher- 
ty  with  the  terma  of  the  contract  of  sale  made 
by  H.  G.  Jones  to  the  phdnttCb  Joining  In 
a  deed  to  them  ther^br  waa  a  dlsacreement 
betweoi  them  as  to  who  was  entltted  to  the 
pnrchaae  moner.  It  aiqiean  Uiat  the  lot  In 
controrav7  was  sold  by  N.  H.  HcOlangherty 
and  H.  O.  Jones  on  tlie  lat  of  March,  1880.  to 
J.  M.  Dnsser.  who  held  their  title  bond  for 
said  lot,  and  had  compiled  with  the  terms  of 
hla  contract  of  porchase  by  paying  the  caab 
payment,  and  ececntlnff  bis  note  for  the  de- 
ferred payments;  and,  whUe  said  Jonea  and 
N.  H.  McClanghoty  held  the  naked  legal  ti- 
tle to  aald  lot,  It  could  not  be  said  that  they 
owned  -It,  because  they  had  sold  It  to  said 
Dagger.  The  defendants,  In  Ihefr  answer,  al- 
lege that  on  the  13th  day  of  Ifay,  ISBO,  the 
defendant  N.  H.  McC3augberty  and  H.  O. 
Jonea  sold  to  B.  0.  HcClanghorty  one  nndl- 
Tlded  third  of  the  lota  thm  owned  them 
at  aald  place,  being  23  In  all.  This  Dngger 
lot  could  not  have  been  Included  In  that  sale, 
for  tlie  reason  that  It  had  been  sold  1^  H.  0. 
Jonea  and  N.  H.  McClaugherty  on  the  1st 
day  of  March  previous.  It  Is  true  that  the 
plalntUf  Nash,  in  his  deposition,  says  that 
H.  a  Jones,  whea  selUng  this  lot  to  him  and 
Drlnkaid,  told  him  that  he,  N.  H.  McGIaugh- 
orty  and  R.  G.  McGlaughoty  o^nied  the  lot, 
and  said  T.  B.  Drlnkard  makes  the  same 
Btatetdent  And  R.  O.  McClaugherty,  In  his 
deposition,  states  that  be  nerer  had  any  legal 

tie  to  said  lot  of  land,  and  that  no  draft  was 
made  on  btan  for  money  to  purchase  said 
Dugger  lot;  that  the  Interest  he  had  in  It 
under  his  contract  was  one-third  Interest,  sub- 
ject to  the  purchase  price  to  be  paid  Dugger; 
and  that,  some  time  before  the  Instltutlim  of 
this  suit  he  assigned  all  of  bis  Interest  in  the 
lot  or  the  money  due  from  the  sale  of  it, . 
wtaicherer  the  law  might  say  he  had.  to  N.  H. 
McClaugherty.  Now,  when  we  look  to  the  ti- 
tle bond  executed  H.  C.  Jones  and  N.  H. 
McClaugherty  to  J.  M.  Dugger,  It  is  found 
that  the  lot  Is  described  In  said  title  bond  as 
No.  28;  and,  when  we  tnm  to  ''Exhibit  Zed," 
which  Is  tbe  paper  which  erldences  the  title 
of  R.  G.  McClaugherty  to  the  undivided  one- 
third  Interest  in  certahi  lots,  near  Bluefleld. 
and  which  is  exhibited  as  his  title  paper  there- 
to, It  is  tound  that  tot  Na  28  Is  not  among  the 
Dumber  In  which  an  Interest  was  assigned  to 
bim.  This  beifig  the  case.  It  Is  hardly  proba- 
ble tliat  the  defendant  Jones  told  tiie  platn- 
tiffa  that  he  was  acting  as  agent  for  or  rep- 
resenting R.  C.  McClaugherty  In  making  sold 
sale  to  the  plaintiffs.  In  making  tbe  pur- 
chase of  this  lot  No.  28,  said  H.  G.  Jones  was 
compelled  to  repay  to  said  Dugger  the  850 
cash  payment  made  1^  said  Dugger  at  the 
time  of  his  purchase,  and  to  assume  the  pay- 
went  of  one-third  of  the  purchase  money  to 
N.  H.  McClaugberty,  because  It  appears  that, 


at  the  time  of  the  sale  tltereof  to  DuE^rnr. 
said  Jones  owned  two-thirds  of  the  tot,  and  N. 
H.  McGlaugberty  one-third.  By  becoming  tbe 
assignee  of  the  tittle  bond  from  Dujocer.  and 
repaying  him  the  purchase  money,  $60,  which 
Dugger  had  paid  as  the  cai^  payment,  said 
Joues  stepped  into  tbe  shoes  of  Dugger,  and 
could  discharge  bis  liability  to  N.  H.  Mc- 
ClaughertT,  so  far  as  the  purchase  money  of 
said  lot  was  concerned,  by  paying  him  one- 
third  of  the  purchase  money  which  Dugger 
had  contracted  to  pay  for  tbe  same,  with  In- 
terest from  the  1st  of  March,  1890;  that  Is, 
$50,  with  interest  A»m  that  date. 

Now,  let  us  Inquire  why  It  la  that  the  plain- 
tiffs In  this  case  were  not  entitled  to  a 
spedflc  executltm  of  this  amttact  Surely, 
such  refusal  cannot  be  based  upon  the  fact 
that  K.  H.  McOaugherty  and  H.  G.  Jones 
could  not  agree  as  to  the  proportlou  of  tbe 
purchase  money  that  each  one  was  entitled 
to.  Bvoi  If  It  was  tnie  that  H.  G.  Jones,  In 
making  tbe  sale  to  the  plaintiffs,  was  acting 
for  himself  and  N.  H.  McGlaugberty,  which 
Is  the  most  that  could  be  contended  fOr  by 
said  McGlaugberty,  the  plaintiffs  paid  the 
purchase  money  to  H.  G.  Jones,  who  owned 
two-thirds  ot  the  lot  at  the  time  of  the  sale 
to  Dngger,  and,  hy  becoming  the  assignee  of 
the  title  bond,  was  oitltled  to  the  whole  of  It 
by  pa^ng  $50  to  N.  H.  McGlaugberty,  wltb 
the  Interest  thereon  from  March  1,  1880, 
which  snm  he  states  he  paid  to  N.  H.  Mc- 
daugher^  by  crediting  his  account  with 
that  amount.  Said  N.  H.  McOaugherty,  in 
his  answer,  while  he  denies  that  he  authored 
said  H.  G.  Jones  to  make  sale  of  said  lot 
No.  28.  says  he  was  willing  to  join  In  a  con- 
veyance of  said  lot  to  plaintlffB,  and  would 
ratify  the  sale  of  said  lot  made  by  tbe  said 
Jones  to  plaintiff  upon  the  payment  to  him  of 
$116.60%,  with  Interest  thereon  from  tbe  date 
when  It  should  have  been  paid,  which  sum 
he  arrives  at  aa  follows:  $60,  one-third  of  the 
lot,  sold  by  Jones  to  Dugger.  Then  there 
was  $100  realized  by  said  Jones  as  proflts 
on  said  lot  s(dd  to  plaintiffs,  of  which  ne 
claims  one-third  ns  assignee  of  R.  G.  Mc- 
Claugherty, and  one-third  In  his  own  right; 
but  as  we  have  seen,  he  Is  entitled  to  noth- 
ing as  assignee  of  R.  G.  McGlaugberty,  and 
all  that  he  Is  entitled  to  from  said  Jones  is 
one-third  of  tbe  purchase  money  which  Dug- 
ger agreed  to  pay,  to  wit,  $50,  which  he 
claimed  to  have  paid  by  crediting  him  with 
that  amount,  as  before  stated.  The  plain- 
tiffs have  compiled  with  the  contract  on  their 
part  by  paying  the  purchase  money  to  a  man 
owning  two-thirds  of  the  lot.  who  has  shown 
himself,  in  equity,  entitled  to  the  entire  pro- 
ceeds of  the  sale  to  plaintiffs,  by  paying  to 
McGlaugberty  what  he  was  entitled  to  re- 
ceive from  Dngger.  H.  C.  Jones  has  execnt- 
ed  a  proper  deed  to  the  plaintiffs  for  the  lot, 
which  N.  H.  McClaugherty  declines  to  do 
unless  he  is  paid  $116.66%,  which  it  has  been 
seen  he  Is  not  entitled  to.  The  court,  how- 
ever. In  ite  decree,  beld  that,  at  the  time  of 
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tbe  sale  by  H.  C.  Jones  and  N.  H.  Mcdangb- 
erty  to  J.  M.  Dugger,  said  Jones  owned  two- 
tblrds  and  N.  H.  McClaogheity  one-third 
thereof; '  and  that  said  Jones,  by  repnrchaalng 
said  lot,  and  repaying  $50,  tbe  cash  payment 
that  Dagger  had  paid,  became  entitled  to  only 
one-third  of  said  lot,  because  be  acted  for  the 
two  McCiaughertys  and  himself;  but  It  Is 
difficult  to  determine  bow  thla  result  was  at- 
tained, when  B.  a  McGlaugherty  says  In  hia 
deposition  that  he  paid  nothing  towards  tlds 
repurchase,  and  It  is  not  claimed  that  N.  H. 
McClaugherty  paid  anything,  and  it  was  ee- 
TOT  In  the  court  to  hold  that  R.  O.  McGlaugb- 
erty  had  any  interest  In  said  lot,  or  that 
Jones'  Interest  was  reduced  from  two-thirds 
to  one-third  by  his  purchase  of  the  lot  from 
Dugger.  Now,  when  H.  C.  Jones  repurchas- 
ed said  lot  Mo.  28  from  Dagger,  and  took  an 
assignment  of  tbe  title  bond  from  him,  he  ac- 
quired all  tbe  right  and  interest  which  Dug- 
ger bad,  which  Included  the  right  to  hare  a 
deed  from  N.  H.  McClaugherty  for  bis  In- 
terest in  said  lot;  and  when  be  sold  to  the 
idalntiff^  and  received  the  purchase  money, 
they  acquired  from  bim  the  right.  In  equity, 
to  demand  a  deed  from  N.  H.  McClaugherty 
and  H.  C  Jones;  and  N.  H.  McClaugherty, 
having  received  all  of  the  purchase  money 
he  was  entitled  to.  was  bound,  under  his  con- 
tract with  Du^;er,  which  had  been  assigned 
tbmngh  Jonea  to  plaintiffs,  to  make  a  deed 
for  said  lot  The  agreement  which  fs  claim- 
ed to  have  existed  between  the  McCiaugher- 
tys and  H.  0.  Jones  to  purchase  said  lot  far 
them  and  Jones  Jointly,  if  made  at  all,  was  a 
parol  agreement  In  regard  to  the  purchase  of 
land,  and  not  capable  of  enforcement  Nor 
can  it  be  heM  that  there  was  a  resulting 
trust  by  reason  of  the  pnrchaae  of  the  lot  by, 
Jones.  "The  whole  foundation  of  a  resulting 
trust  of  this  class  is  the  ownership  and  pay- 
ment of  the  purchase  money  by  one  when  tbe 
title  Is  taken  in  the  name  of  another."  See 
10  Am.  &  Eng.  Bnc  Law,  p.  11.  See,  also, 
page  12  of  the  same  volume,  where  it  is  held: 
"A  mere  parol  agreement  or  declaration  will 
not  raise  such  a  tmst"  See,  also.  2  Sugd. 
Vend,  top  page  43S,  |  IG,  where  It  Is  stated 
that  "where  a  man  merc^  employs  another 
-person  by  i>arol  as  an  a^ent  to  buy  an  estate, 
who  buys  it  for  himself,  and  denies  the  trust 
and  no  part  of  the  purchase  money  is  paid 
by  the  principal,  and  there  is  no  written 
agreement  he  cannot  compel  the  agent  to  con- 
vey the  estate  to  him,  as  that  would  be  direct- 
ly In  the  teeth  of  tbe  statute  of  frauds." 

My  conclnslon,  therefore,  is  that  the  plaln- 
tUfs,  having,  through  H.  C  Jones,  acquired 
the  rights  and  equities  of  J.  M.  Dagger  with 
reference  to  said  lot  and  having  paid  the 
purchase  money,  have  a  right  to  a  specific 
acecutlon  of  their  contract  and  to  a  deed 
from  H.  McClaugherty  and  wife  and  H. 
O.  Jones  and  wife  for  said  lot  of  land;  and 
the  decree  complained  of  must  be  reversed, 
and  the  cause  remanded,  with  costs  to  the  ai»- 
p^ant  to  be  paid  by      H.  Mcdaogherty. 


(tl  W.  Va.  754) 
0HBI8TIAN  V.  VANOB  et  sL 
(Siqireme  Oourt  of  Appeals  of  West  Tliifnii. 
March  28,  1896.) 

Dbsd— CA1I0BLL4T1OX— BqOITT— -AMBHDKD  BiU«— 
WHBN  FbOPBR — QCISTINS  TlTI<l — DlBHIBBAJ. 

or  Biu.— Rksbrvatioh  or  Legal  Biobts. 

1.  A  party  who  leeks  to  cancel  a  contract 
of  sale  because  of  mutnai  mistake  mnst  allege 
and  show  himself  prompt  eago-,  ready,  and  wiU- 
iDg  to  place  the  other  par^  to  SDch  contract  in 
BtatQ  quo. 

2.  A  bin  In  chancery  cannot  be  so  amended 
as  to  introduce  new  matter,  and  entirely  change 
the  original  pnrposes  of  the  snit 

8.  A  bill  ia  chanoen  cannot  be  maliitsliifil 
by  a  person  holding  a  ^eed  for,  bnt  ont  of  pos- 
session oL  a  certain  tract  of  land,  to  caned  as  a 
cloud  on  his  title  tbfe  deed  of  another  daimant 
(not  a  tax  deed)*  who  may  be  In  posscssian  of 
sncfa  land. 

4.  It  Is  ln4>r(^ier  to  dismiss  a  bDl  In  disn- 
cery,  involving  questions  of  titlfc  for  want  of 
equity,  without  resuving  tbe  legal  ij^ita  ot  die 
parties. 
(Syllabus  by  the  Oovrt) 

Appeal  fnutt  drcidt  court  tiOgan  conntr. 

BUI  hy  Faren  CDkriatlan  against  John  P. 
Vance  and  otiben  to  quiet  title.  Vrcm  a 
Jndgmoit  for  defendanta,  pi*int<(f  a^eala, 
Modified. 

H.  K.  Shumate,  tm  appellant  0>  M.  Tor- 
ley,  fcs:  appellees. 

DEINT,  J.  In  the  drcnlt  court  of  Logan 
county,  at  the  July  roles,  1880,  Faren  Chris- 
tian filed  hia  bill  In  chancy  against  John  P. 
Tance  et  al.,  tn  which  he  alleges  that  In 
March.  he  pordtiased  of  V.  S.  Sinch- 

man,  commissioner  of  school  lands  of  said 
county,  a  tract  of  379  acres  pf  land,  but  that 
said  Vance  had  shortly  afterwards,  by  fraud- 
ulent representation,  obtained  a  deed  f<a  the 
land  from  the  commissioner,  and  afterwards 
sold  the  land  to  defendant  Avis,  who  had  full 
knowledge  of  defoidant  Vance's  fraudnlent 
conduct  in  procuring  a  deed,  and  prays  that 
said  deed  may  be  canceled  as  a  cloud  on  his 
title,  and  that  the  present  commlsBloner  of 
school-lands  may  make  him  a  deed  for  the 
land,  ^e  defendants'  answer,  denying  all 
fraud,  admits  that  plaintiff  purchased  the  land 
at  the  sale  made  by  said  commissioner,  but 
afterwards  entered  Into  a  contract  with  de- 
fendant Vance,  by  which  the  latter  was  to  pay 
him  five  dollars,  and  pay  the  purchase  price  of 
said  land,  and  take  a  deed  therefor.  PlaintUC 
then  files  hlaamended  bill.  In  which  he  aban- 
dons the  charge  of  fraud  as  contained  la  his 
original  bill,  but  allies,  in  accordance  with 
the  answers  filed,  that  after  he  purchased 
the  land  of  the  school  commlssicmer,  he 
agreed  that  defendant  Vance  should  have 
the  land  on  payment  of  the  purchase  money 
and  the  sum  of  five  dollars,  bat  at  the  time 
of  such  agreement  a  mutual  mistake  was 
made  as  to  where  tiie  land  was  situated,  it 
not  being  the  land  that  Vance  wanted,  nor 
that  plnl"t<*r  intended  for  him  to  have; 
and  he  aafca,  for  this  reason,  that  the  mis- 
take be  corrected,  and  the  deed  be  canceled; 
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bnt  he  makea  no  offer  to  pUce  defendant 
Vance  In  etatn  qw^  by  payment  of  tbe  pnr- 
diase  mniey,  taxei^  and  etipcmiiM  paid  by 
him,  but,  u  additional  matter  for  relief, 
seta  op  that  the  ff79-acre  tract  la  corored  by 
two  ottier  Borreys  of  land  pnrcbaaed  by  Mm 
from  the  commlflskmer  at  the  same  sale^ 
and  he  asks  that  said  Vanee'a  deed  be  can- 
celed to  the  extent  that  It  operates  as  a 
dond  on  bis  title  as  to  these  two  other  tracts 
of  land.  For  these  he  alleges  he  has  a  deed, 
bat  does  not  dalm  possession  thereof.  Vlr- 
tnaJly  the  same  answers  are  filed  to  the 
amended  aa  to  the  original  bUL  The  parties 
take  proof,  and,  on  sabmlsslon  of  the  cause, 
the  court  dismisses  the  bills,  and  from  this 
decree  plaintiff  appeala. 

The  fticts  established  by  the  proof  show 
that  In  the  year  1875  the  plaintiff  porchased 
■ereral  tracts  of  land  of  the  commlssloneor  of 
sdiool  lands  of  said  conntyithat  John  P. 
Vance,  defendant,  proposed  to  hare  the  sales 
set  aside,  bnt  the  plaintiff  afieed  with  him.  If 
he  would  notobject  to  the  sales^  that  he  valgbt 
hare  the  379-acra  tract  and  another  tract  If 
he  wonld  pay  the  purchase  money  therefor 
and  plaintiff  fire  dollars.  Vance  did  pay  all 
the  pmchase  money,  and  folly  compiled  with 
his  contract  Some  time  afterwards  they 
learned  that  they  were  both  mistaken  as  to 
where  the  379-acre  tract  was  situated. 
Plaintiff  made  no  offer  at  that  time  to  re- 
scind the  sale,  and  made  none  even  up  nntll 
the  bringing  of  this  suit,  tott  allowed  Vance 
for  yeaza  to  continue  bis  ownership  over  said 
land,  vntn  he  sold  It  to  defenaant  V.  AtIs. 
As  to  the  Interiock  of  said  land  with  the 
two  other  tracts  purchased  by  the  plaintiff, 
It  was  not  dlsoorered  until  Just  before  the 
filing  of  the  amended  and  supplemental  bill 

Snch  being  the  facts  in  the  cause,  the 
plaintiff  has  failed  to  show  himself  entitled 
to  the  z^ef  prayed.  He  who  aslcs  equity 
must  do  equity  Is  a  cardinal  principle  of  eq- 
uity. And  It  was  the  duty  of  the  plaintiff 
to  all^  and  prove  that,  on  the  discovery  of 
the  mutnal  mistake,  he  became  anxious,  and 
was  ready  and  willing,  to  rescind  his  con- 
tract, and  place  the  defendant  Vance  In  statu 
quo,  and  that  he  continued  so,  and  was  now 
ready  and  willing  to  do  so.  21  Am.  A  Bug. 
Bnc.  Law,  84-86.  But  he  neither  makes  such 
aU^ation  nor  shows  It  In  bis  proof;  hence 
he  la  entirely  without  equity  as  to  the  379- 
acre  tract  The  Interlock  between  it  and  the 
other  two  tracts  is  a  matter  brought  in  by 
way  of  amendment  entirely  foreign  to  the 
original  porposes  of  the  suit,  which  was  to 
correct  a  mutual  mistake,  relating  only  to 
fb»  one  tract;  and,  If  such  an  amendment 
was  allowed,  it  wonld  be  flanging  the  orig- 
inal purpose  of  the  suit  Into  a  comikarison  of 
titles  as  betweoi  the  different  tracts.  Such 
amendment  was  therefor  Improper.  Flercy 
T.  Bedsett.  IS  W.  Vs.  444;  Bebom  t.  Beck- 
wlth,  30  W.  Va.  775,  5  8.  B.  4fi0;  nor  could 
the  suit  be  maintained  to  cancel  the  defend- 
ant Vance's  deed  as  a  dond  at  the  plalntlff'a 


tlUe  to  the  other  tracts,  from  tbe  fact  that 
plahitlff  fldls  to  aUege  that.  In  addition  to 
having  legal  title  therefor,  he  had  possession 
of  the  two  tiocta  ot  land.  Hie  boldw  of  the 
legal  title  or  one  having  a  deed  therefor,  bat 
not  In  possession,  has  no  right  to  file  a  bill 
to  cancel  the  deed  of  another  claimant  not  a 
tax  deed,  as  a  cloud  oo  his  title.  He  must 
first  try  his  right  at  law.  Davis  v.  Coal  Co. 
(decided  at  this  term)  25  3.  D.  — ;i  Iamb  v. 
Cecil,  28  W.  Va.  663;  Cresap  v.  Kemble,  26 
W.  Va.  606;  Clayton  v.  Barr,  S4  W.  Va.  290, 
12  8.  S.  704;  Van  Dfom  v.  Lewis  County 
Court,  88  W.  Va.  267,  18  S.  B.  579.  The  dr- 
cnlt  court  erred,  bowevor,  in  dlsmlsdng  the 
bills  without  reservation  of  the  legal  rights 
of  the  parties.  To  this  extent  the  decree 
will  be  revened,  and  tbe  bills  dismissed, 
without  prejudice,  and  In  all  other  resi>ectB 
affirmed,  with  costs  to  the  appellees,  as  the 
parties  substantially  prevailing. 


«L  W.  Vn.  7U) 

BAVBNSWOOD,  8.  ft  O.  BT.  00.  v.  TOWN 
OP  BAVBNSWOOD. 

(Siqireme  Court  of  Appeals  of  West  Virginia. 
March  25.  1896.) 

Rjulhoad  Compakibs  — Municipal  Aid  Bokdb— 
Cbanob  or  RoDTB— EffrtOT. 

L.  If,  at  tbe  time  a  proposititHi  to  subscribe 
to  the  stock  of  a  proposed  railroad  Is  submitted 
to  the  Toters  of  a  small  mnoif^ial  corporation, 
the  route  of  such  road  la  located  through  the  cor- 
porate limits  of  Boch  munidpalit7>  in  the  absence 
of  proof  to  the  oontiaiT  sudi  location  will  be  pre- 
sumed to  be  a  part  of  such  proposition;  and  if, 
after  the  vote  is  taken,  SQch  location  is  mat^ai- 
ly  changed  to  a  route  entirely  beyond  the  limits 
of  such  mnnidpality,  the  ri^t  to  demand  the  is- 
Boanoe  of  the  twnds  anthoriKed  by  sach  vote  will 
be  presumed  to  have  been  abandoned,  even 
though  the  authorities  of  snch  road  should,  by 
leare,  obtain  tbe  privilege  of  mnning  trains  otbt 
the  track  of  anouier  nwd  in  full  operation,  and 
extending  through  such  municipaUty  on  a  differ- 
ent route  and  in  a  diff»ait  direction. 

2.  Ui^r  such  circumstances,  a  mandamus 
will  not  lie  to  compel  the  municipal  authorities 
to  issue  such  bonds. 
(Syllabus  1^  the  Court) 

Brror  to  circuit  court,  Jackson  county. 

Mandamus  by  the  Ravenswood,  Spencer  ft 
GleuTllle  Railway  Company  against  the  town 
of  Ravenswood  to  compel  the  issuance  of  mu- 
nicipal aid  bonds.  There  was  a  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

V.  B.  Archer,  tor  plaintiff  In  error.  B.  F. 
Fleming,  N.  0.  Priddtt,  and  W.  A.  Parsons, 
for  defendant  In  exror. 

DENT,  J.  On  the  petition  of  the  Bavens- 
wood,  Spencer  ft  GlenvlUe  Railway  Company, 
the  circuit  court  of  Jackson  county  Issued  a 
mandamus  nisi  against  the  town  of  Bavens- 
wood  et  aL,  requiring  than  to  appear  and 
show  canse.  If  any.  why  the  authorities  at 
said  town  should  not  be  nqnlred  to  Issue  $S,- 
000  bonds  ct  said  town  In  payment  ot  sub- 
scription to  the  capital  stock  of  the  petition- 
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er,  antborlzed  by  the  voters  of  said  town  at 
an  election  held  therein  for  that  pon^OBe  on 
the  second  Tuesday  In  July,  1889.  The  de- 
fendant appeared,  and  demurred  to  the  said 
petition  and  writ.  The  demurrer  haTing  been 
OTemiled  as  a  return  thereto,  they  filed  their 
separate  answers.  To  tliefle  the  plaintiff  de- 
murred, bat  the  court  oTermled  the  d^ur- 
rer;  and,  the  plaintiff  not  [heading  or  replying 
to  the  answers,  the  court  heard  the  case  on 
the  papers  filed,  orders  had,  and  oral  testi- 
mony, and  entered  a  final  order  refusing  the 
relief  prayed,  quashing  the  writ,  and  dismiss- 
ing the  petition.  From  this  order  a  writ  of 
error  and  supersedeas  was  awarded,  and  the 
plaiutlff  now  here  insists  that  the  circuit 
court,  in  refusing  the  r^ief  prayed,  erred. 

The  answer  of  the  town,  by  Its  officers,  with 
great  prolixity  and  at  length  denies  eT»y- 
thing  set  out  in  the  altematiTe  writ  and  petl- 
tion.  but  from  Its  nnmerous  allegatltms  the 
f<^owlng  Is  gleaned  to  be  the  real  reason  why 
the  bonds  were  not  Issued,  to  wit:  That  the 
vote  was  taken  and  the  bonds  were  author- 
ized to  be  Isaued  by  the  voters  of  the  town  of 
Ravenswood,  a  small  town  situated  on  the 
Ohio  river  and  Ohio  River  Railroad,  contain- 
ing about  900  inhabitants,  with  the  under- 
standing that  the  plaintiff's  road  would  be 
built  as  then  located  through  the  corporate 
limits  of  eald  town,  and  that,  after  the  vote 
was  taken,  the  location  was  changed  so  as  to 
throw  the  line  without  and  several  hundred 
feet  to  the  south  of  the  corporate  limits.  To 
such  allegation  the  plaintiff  makes  no  reply 
or  plea,  but,  In  its  evidence  taken  at  the  bear- 
ing, admits  the  change  of  location,  but  se^s 
to  avoid  Its  effect  by  showing  that,  from  the 
point  where  Its  road  Intersected  vritb-  that  of 
the  Ohio  River  Railroad  Company,  It  made 
traffic  arrangements  with  the  latter  company 
for  the  period  of  10  years  by  which  it  was  to 
use  the  latter  company's  tracks  to  reach  and 
enter  the  corporation  of  Ravenswood,  and 
also  use  its  depots  and  terminal  facilities 
therein,  and  insists  that  this  Is  substantial 
compliance  with  all  necessary  conditions  ex- 
ist Ins  at  the  time  the  vote  was  taken.  There 
are  numerous  questions  raised,  but  this  pre- 
sents the  real  gist  of  this  litigation,  the  deter- 
mination of  which  must  settle  this  controvert 
sy.  In  the  case  of  Banet  v.  Railroad  Co.,  13 
111.  501,  it  is  held:  "A  subscriber  to  railroad 
stock  will  be  held  liable  to  the  payment  of 
his  subscription  although  the  legislature  may 
have  authorized,  and  the  directors  of  the  com- 
pany may  have  adopted,  a  change  of  route 
from  the  first  fixed  by  law,  provided  the 
change  does  not  make  an  Improvement  of  a 
different  cliaracter,  and  his  interest  Is  not  ma- 
terially affected  by  the  alteration."  And  In 
the  case  of  Sprague  v.  Railroad  Co.,  10  HI. 
177,  in  approval  of  the  foregoing  dedslwi.  It 
Is  said:  "In  determining  the  question  as  to 
how  tar  the  original  purposes  of  a  corpora- 
tion may  be  departed  from  after  subscriptions 
have  been  made  to  its  stock  without  violating 
the  rights  of  the  stockholders  Individually,  we 


must  first  consider  with  what  Intention  and 
In  view  of  what  advantage  the  law  must  pre- 
sume such  snlncriptlons  are  made.  As  Is 
clearly  manifest  from  the  decision  of  the  case 
above  referred  to,  the  conclusive  presnmption 
is  that  it  was  with  a  view  to  the  profits  to  be 
derived  from  the  stocks  thus  subscribed  as 
an  investment,  and  not  In  reference  to  any 
Incidental  advantages  which  may  accrue  to 
the  stockholders  by  reason  of  the  constructloo 
of  the  imptov^ent,  In  consequence  of  any  an- 
ticipated enhancement  of  any  other  property 
which  the  stockholders  may  own,  or  other- 
wise." Railroad  Co.  v.  Zlmmer,  20  HI.  654; 
Railroad  Go.  v.  Earp,  21  111.  291;  People  v. 
Holden,  82  IlL  93.  These  cases  (and  many 
others  In  support  thereof  might  be  cited)  es- 
tablish the  rule  that  a  subscriber  to  railroad 
stock  is  Induced  to  grant  bis  subscription 
thereto  from  the  profits  and  dividends  to  be 
derived  from  the  stock,  and  not  from  any  sup- 
posed Incidental  advantage  he  may  dolve 
from  the  construction  of  the  road  on  a  pe- 
culiar location;  and  therefore  he  cannot  es- 
cape the  payment  of  his  subscription  because 
of  a  change  in  the  location  of  the  road  detri- 
mental to  his  private  property.  This  mle 
does  not  apply,  however,  to  the  subscriptions 
of  municipal  corporations  under  the  laws  of 
this  state.  They  are  not  permitted  to  become 
subscribers  to  the  stock  of  a  railroad  without 
regard  to  Its  location,  but  they  are  limited  to 
such  railroads  as  are  located  through,  by,  or 
near  such  corporations,  being  such  railroads 
as  will  promote  the  general  proQ>erity  and 
welfare  of  the  taxpayers  of  such  corporations. 
It  is  a  well-known  fact  that  subscriptions  of 
stock  are  no  longer  made  by  municipalities  to 
railroad  companies  through  prospect  of  prodt 
to  be  derived  from  the  investment,  for,  while 
in  name  they  are  subscriptions  to  the  stock, 
they  are  nothing  more  than  gifts,  but  that 
they  are  made  to  secure  the  Indirect  advan- 
tages to  be  derived  from  the  construction  of 
such  railroad  by  the  citizens  of  such  munici- 
pality in  the  enhancement  of  their  property, 
the  increase  of  the  population  and  taxable 
subjecta  and  property,  and  the  opportunities 
for  labor  and  employment  famished.  The  ac- 
tual location  of  the  line  of  the  road  before 
the  vote  for  a  proposed  sutiscription  is  had 
becomes  an  essential  and  important  factor  In 
securing  the  assent  of  the  voters,  and  a  ma- 
terial change  of  such  location  after  such  as- 
sent is  secured  Is  a  breach  of  the  condition  dn 
which  said  vote  was  had,  sufflcfent  to  vitiate 
and  render  It  Invalid.  In  the  case  of  Town 
of  PlattevUle  v.  Galena  &  S.  W.  R.  Co.,  43 
Wis.  493,  It  was  held:  "It  is  competent  ftor 
a  railroad  company  in  submitting  to  a  mu- 
nicipality a  proposition  for  aid  to  define  there- 
in, as  a  part  of  the  proposition,  the  line  of  the 
proposed  road."  And,  If  It  does  so,  It  Is 
bound  thereby.  Such  a  proposition  may  be 
orally  submitted,  as  well  as  in  writing.  And 
where  the  road  has  been  already  located 
through  a  town,  and  a  proposition  for  aid  Is 
submitted  to  the  authwitles  thereof,  It  must 
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necessarily  be  presumed  that  such  location 
was  a  part  of  the  proposition.  The  time, 
terms,  and  conditions  of  the  Issuance  of  mu- 
nicipal aid  bonda  depend  entirely  on  the  con- 
sent of  the  legal  voters.  Hodgman  v.  Rail- 
way Co.,  20  Minn.  48  (Gil.  36).  Snch  condi- 
tions cannot  be  departed  from  or  changed 
without  the  consent  of  such  voters,  ascertain- 
ed In  the  manner  provided  by  law.  State  v. 
Connty  Ct  of  Daviess  Co.,  M  Mo.  30;  Chap- 
man V.  Railroad  Co.,  6  Ohio  St  119;  Nueaen 
T.  Town  of  Port  Washington,  37  Wis.  168, 
177. 

In  the  case  under  consideration,  at  the  time 
the  vote  on  the  subscription  was  taken,  the 
railroad  had  been  located  through  the  corpo- 
ration, and  within  Its  limits,  to  the  Ohio  River 
Bailroad  Depot;  and  it  was  fully  understood 
by  the  voters  that  such  was  to  be  Its  route, 
as  none  other  had  been  suggested.  This 
would  have  been  of  great  benefit  to  all  those 
along  and  through  whose  property  it  passed, 
making  such  property  accessible  to  and  use- 
ful for  warehouse,  freight  depots,  coal  and 
cattle  yards,  etc.,  and  enhancing  the  value  of 
the  property  of  the  town  generally  as  being 
near  the  permanent  depots  and  terminus  of 
such  railroad,  including  its  junction  with  the 
Ohio  River  Railroad.  Ravenswod  Is  a  small 
country  town,  containing  about  900  inhabit- 
ants, and  Including  within  Its  corporate  limits 
about  80  ivcreu.  After  the  vote  was  taken, 
and  resulted  favorably,  the  location  was  chan- 
ged so  as  to  be  entirely  without  the  corporate 
limits,  and  several  hundred  feet  south  there- 
of, and  to  an  intersection  with  the  Ohio  Riv- 
er rood  at  a  point  inaccessible  to  the  town, 
except  over  the  latter  road,  over  which  the 
plaintiff  runs  its  trains  into  the  town,  by 
virtue  a  ten  years'  lease,  aforementioned. 
This  may  be  in  good  faith,  and  it  may  not 
be.  Plaintiff  claims  that  it  should  be  receiv- 
ed as  a  full  satisfaction  to  the  town  for  its 
abandonment  of  its  former  route.  Now,  it 
is  easy  enough  for  the  plaintiff.  In  conjunc- 
tion with  the  Ohio  River  road,  to  relocate 
their  depots  at  the  Junction  of  the  two  roads, 
and  thus  enhance  the  value  of  the  real  es- 
tate In  the  vicinity  of  snch  junction,  and  coiw 
respondlngiy  depreciate  the  value  of  the  prop- 
erty within  the  corporate  Umlts  of  the  town, 
and  thus  not  only  defeat  the  purposes  for 
which  said  bonds  were  authorized,  but  great- 
ly interfere  with  the  prosperity  of  the  town. 
It  Is  true,  the  corporate  limits  could  be  ex- 
tended sd  as  to  embrace  the  new  location  and 
terminus  of  the  road,  but  this  would  not  se- 
cure to  the  presoit  residents  of  the  town  the 
benefits  they  expected  to  derive  from  the  con- 
struction of  the  road  as  located  when  they 
authorized  the  Issuance  of  the  bonds.  If 
there  had  been  no  location  of  the  road  at  the 
time  the  vote  was  taken,  and  the  pr(^slUon 
had  been  to  build  such  road  from  or  even 
through  the  town  of  Ravenswood  to  the  other 
terminus  thereof,  then  the  building  the  road 
to  the  Ohio  River  road  to  a  point  so  near  the 
coipmate  UmitBt  -and  enterins  the  town  over 


the  latter  road,  might  well  be  deemed  ample 
compliance  with  the  subscription  proposition 
o'f  the  town,  provided  the  assent  of  the  voters 
could  have  been  obtained  to  a  proposition  of 
so  general  a  nature.  But  the  change  of  the 
settled  location  of  the  road,  as  understood  by 
the  voters  at  the  time  they  gave  their  assent 
to  the  Issuance  of  the  bonds,  whether  for  the 
benefit  of  the  plaintiff  or  others,  is  undoubt- 
edly a  breach  of  the  condition  of  their  author- 
ization, and  an  abandonment  of  the  plaintiff's 
right  to  demand  them.  The  Judgm^t  Is 
therefore  affirmed. 


(41  W.  Va.  693) 

IjOVBJOT  T.  CHESAPEAKE  &  O.  RT.  00. 
(Sniveme  Court  of  Appeals  of  West  Viiginia. 
March  21.  1896.) 
Stooe  Killkd  ok  Track. 
A  case  la  whidi  the  engineer  and  fimnan 
Icept  a  proper  outiook  along  the  track  in  front  of 
tlie  running  train,  saw  a  mule  come  on  the  track 
200  or  300  feet  ahead,  sounded  the  stock  alarm, 
put  on  the  air  brakes,  shut  off  steam,  did  all  that 
could  reasonably  be  required  to  prevent  the  in- 
jury, but  the  train  ooold  not  have  been  at(^ped 
within  the  given  distance.    Held,  the  killing  of 
Uie  mule  is  regarded  in  law  as  an  unavoidable 
accident,  and  the  railroad  company  is  not  re- 
fiponsible  therefor. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Cabell  cotmty. 

Action  by  C.  P.  Lovejoy  against  the  Chesa- 
peake &  Ohio  Railway  Company.  Jni^pnent 
for  plaintiff.  Defendant  brings  error.  Rfr- 
vereed. 

SImms  &  Enslow,  for  plaintiff  In  error. 
McCalllster  &  Blackwood,  tor  defendant  In 
error. 

HOLT,  P.  On  writ  of  error  from  a  judg- 
ment of  the  circuit  court  of  Cabell  county, 
rendered  on  the  4th  day  of  April,  1895,  in 
favor  of  Lovejoy  against  defendant,  for  $150 
damages  for  killing  stock  on  the  track.  The 
facts  are  as  follows:  On  the  5th  day  of 
May,  1894,  a  freight  train  of  defendant,  of 
26  cars,  about  900  feet  long,  was  running 
west  near  Ona  Station,  at  a  speed  of  from  20 
to  24  miles  an  hour.  Plaintiff  had  turned 
his  mules  out  of  the  field,  and  they  came  up 
onto  the  emliankment  and  the  railroad  track 
about  200  or  300  feet  In  front  of  the  train. 
The  engineer  and  fireman  were  both  on  the 
outiook,  and  saw  the  mules  as  they  came  on 
the  track.  The  engineer  immediately  sound- 
ed the  stock  alarm,  put  on  the  air  brake,  and 
reversed  the  engine.  One  mule  crossed  over. 
The  other  turned  down  the  track,  was  over- 
taken and  killed  by  the  slowlng-np  train, 
after  running  down  the  track  about  100  feet 
Such  a  freight  train,  running  at  that  speed, 
could  not  have  been  stopped  within  a  less 
distance  than  1,300  feet  It  is  enough  to  say 
that  the  evidence,  direct  and  circumstantial, 
clearly  shows  that  the  defendant  tised  due 
care  and  diligence  in  keeping  an  outiook, 
and  in  trying  to  prevent  the  train  from  in- 
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Juing  tbe  mnle,  and  that  under  none  of  the 
evidence,  and  in  no  aspect  of  tbe  case,  cotild 
the  train  hare  been  stopped  so  as  not  to 
strike  the  mnle  which  remained  on  the  track. 

Instruction  No.  2,  glv&a  by  the  court  Tor 
defendant,  was  as  follows:  "The  court  In- 
Btmcta  the  jury  that  if  they  believe  from  the 
evidence  that  the  engineer  could  not  stop 
his  train,  or,  by  the  use  of  due  care  and  dill- 
gence,  could  not  have  prevented  his  train 
from  Injuring  the  mule,  after  it  came  upon 
the  track,  thai  they  must  find  for  the  de- 
fendant.'* None  of  the  evidence  warranted 
the  finding  of  the  Jury,  and  It  was  contrary 
to  the  law  as  given  them  by  the  court  Id 
this  case  the  killing  of  the  mule  is  regarded 
In  taw  as  an  inevitable  or  imavdldable  acci- 
dent, for  which  the  railroad  company  Is  not 
responsible.  Toudy  v.  Railroad  Co.,  38  W. 
Va.  694,  18  S.  E.  89«.  Therefore  the  judg- 
ment is  reversed,  the  verdict  set  aside,  and  a 
new  trial  awarded. 


(U  w.  va,  681) 

HiaSAM  V.  PABEISH  et  aL 
(Sopr^e  Coxsit  of  A^eals  of  West  Yli^inia. 
March  21,  1896.) 

Braaiwia  PBBroKiii.NCB— Bbquisitbs  or  Ooittbiot 
—  Eqditt  Jubibdiotioh. 

1.  In  order  that  a  contract  may  be  BDecifical- 
ly  enforced  in  a  court  of  equity,  it  mmrt  oe  upoo 
a  vainaMe  consideration,  reasonably  certain  as 
to  its  sabject>matter,  its  atipnlations.  It  porposes, 
Its  parties,  and  the  drenmstanceB  under  which  it 
is  made;  It  mnst  be,  in  general,  mutual  in  its 
obligations  and  its  remedy. 

2.  A  contract,  to  be  spedficaUy  enforced, 
mnst  be  mutual;  that  is  to  say,  soch  that  it 
might,  at  the  time  it  was  entered  into,  have  been 
enforced  by  either  of  the  parties  against  the  oth- 
er of  them.  Whenever,  therefore,  from  personal 
incapadty,  the  nature  of  tbe  contract,  or  any  oth- 
er cause,  the  contract  is  incapable  of  being  en- 
forced against  one  party,  that  party  is  equally 
inc^iable  of  enfordng  it  against  the  other, 
thon^  its  execution  in  the  latter  way  might  in 
itself  tie  free  from  the  difficulty  attenalDglts  ex- 
ecution in  the  former. 

3.  A  conrt  of  equity  win  not  entertain  juris- 
diction for  spedflc  pWformance  of  an  agreement 
respecting  goods,  chattels,  stot^  choeee  m  action, 
and  other  things  of  a  merely  personal  nature, 
where  oompensation  in  damages  furnishes  a  com- 
plete and  satisfaet(M7  reme^< 

(Syilabos  by  the  OourL) 

Appeal  from  circuit  court,  Cabell  county. 

Bill  by  D.  F.  Hlssam  against  M.  F.  Parrlsh 
and  others  for  specific  performance.  From 
a  decree  for  plaintlflt,  defcsidanta  appeal. 
Reversed. 

Campbell  &  Wait  and  D.  S.  DoollttXe,  for 
appellants.  Wyatt  &  HotchinsoB  and  North- 
cott  St  Perry,  for  appellee.  ■ 

ENGLISH,  J.  This  was  a  suit, in  eqnl^ 
brought  by  D.  F.  Hlssam,  In  tbe  circnlt  conrt 
of  Cabell  county,  against  M.  F.  Parrish,  S. 
J.  Kane,  B.  W.  Neville,  and  A.  H.  Nagle,  on 
the  23d  day  of  May,  1893,  praying  that  the 
defendants,  and  each  of  them,  be  required  to 
apedfleally  peifiofrm  a  ccmtzact  beaxlnir  date 


tbe  28th  day  of  September,  1891,  a  copy  of 
which  is  exhibited  with  the  plaintiff's  bill, 
and  which  agreement  purports  to  have  been 
made  between  D.  H.  Hlssam,  of  the  first 
part,  and  the  Mltton  MonoCacturlng  Com- 
pany, of  the  second  part,  but  which  i^ree- 
raent  appears  to  Iiave  been  signed  and  sealed 
by  D.  F.  Hlssam,  M.  F.  Parrish.  S.  J.  Kane, 
S.  W.  Neville,  and  A.  H.  Nagle.  The  plain* 
tiff's  bill  alleges  that  the  defendants  and  one 
W.  J.  Miller  formed  themselves  into  a  com- 
pany, known  as  the  "MUton  Manufaettulng 
Ctunpany,"  for  the  purpose  of  buying  and 
selling  timber,  cutting  saw  logs,  planing  and 
dressing  lumber,  and  for  the  manufacturing 
of  doors,  sash,  frame,  etc,  and  that  the  same 
was  incorporated  under  the  laws  of  the  state 
of  West  Virginia,  In  the  name  and  was 
known  as  the  Milton  Mannfactnring  Com- 
pany, as  above  set  out;  that  the  stock  of 

said  company  was  comi>osed  of  shares 

of  stock,  at  $100  per  share;  that,  before  the 
creation  of  said  corporation  and  the  forma- 
tion of  the  aforesaid  company,  the  said  de- 
fendants, and  each  of  them,  for  the  purpose 
of  creating  said  corporation  and  formation  of 
said  company  as  afoTesald,and  Inducing  com- 
plainant to  take  stock  In  said  company  to  the 
amount  of  eight  shares,  of  SlOO  per  share, 
entered  Into  a  written  contract  with  com- 
plainant, signed  by  him  and  each  of  tbe  said 
defendants,  and  sealed  with  their  seals  (a 
copy  of  which  contract  is  filed  as  part  of 
complainant's  bill);  that,  by  the  terms  of 
said  contract,  the  complainant  was  appoint- 
ed and  constltnted  bookkeeper  and  general 
manager  of  tbe  said  company,  Cor  the  period 
of  one  year  from  the  beginning  of  tbe  opera- 
tion of  the  business  of  the  said  ccnnpany; 
that  complainant  did  act  as  such  bookkeeper 
and  general  manager  of  said  company  for 
the  period  of  one  year  from  the  beginning  of 
the  said  partnership  business  as  aforesaid. 
Complainant  also  alleged  that,  by  the  terms 
of  said  contract,  the  said  defendants,  and 
each  of  them,  bound  themselves,  their  heirs 
and  assigns,  to  buy  the  stock  of  complainant, 
and  pay  him  therefor  at  the  rate  of  $100  per 
share;  that,  at  the  expiration  of  the  said  one 
year,  be  did  offer  and  tender  bis  said  eight 
shares  of  stock  to  said  def  aidants,  and  each 
of  them,  together  with  the  certificate  there- 
of, and  still  offers  said  shares  of  stock  to 
said  defendants,  and  did  at,  before,  and 
since  tbe  expiration  of  said  one  year  notify 
said  defendants,  and  each  of  theifk,  that  he 
expected  to  dispose  of  said  stock  to  the  said 
defendants,  and  for  tbe  said  defendants  to 
porchase  the  same,  as  by  their  contract  they 
were  bound  to  do;  that,  at  the  expiration  of 
the  first  year,  tbe  said  company  tnen  had  a 
good  btisiness  and  considerable  valuable 
property  out  of  which  his  said  shares  of 
stock  could  have  hem  paid  for,  at  the  rate  of 
$100  per  share,  without  taking  more  of  the 
funds  and  stock  In  said  company  than  bis 
said  eight  shares  of  stock  would  bear  to  the 
whole  itodc  of  the  said  eompany;  that  tbe 
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said  defendants,  and  each  of  them,  have  the 
-whole  amount  of  the  said  stock  In  th^  po&; 
session  and  control,  and  are  now  receiving 
the  rents,  Issnea,  and  profits  of  the  same,  and 
bare  so  received  the  rents,  Issues,  and  profits 
of  the  same  for  considerable  time,  and,  by 
reason  thereof,  have  received  large  divi- 
dends from  the  said  company,  and  that  there 
has  beai  no  division  of  said  funds  with  com- 
plainant; and  be  prays  that  the  said  defend- 
ants, and  eacb  of  them,  be  required  to  per- 
form and  comply  with  the  terms  of  the  said 
contract  The  contract,  a  copy  of  which  Is 
exhibited  with  the  un,  reads  as  follows: 
(Sxhlblt  Na  1):  ** Article  of  agreement,  made 
this  28th  day  of  September.  1891,  between  d\ 
F.  Hissam,  party  of  the  first  part,  and  the 
Milton  Manufacturing  Company,  party  of 
the  second  part,  wltnesseth:  That  the  said 
party  of  the  first  part  hereby  eovnutnts  and 
agceeB  tiiat  he  win  act  as  bookke^)er  and 
manager  of  the  said  Milton  Manufacturing 
Oompany.  to  the  best  of  his  ability,  for  the 
term  of  one  year  from  the  date  aforesaid; 
that  the  partr  of  the  second  part  hereby 
covenants  and  agrees  to  appoint  the  said 
D.  F.  Hissam  as  bookkeeper  of  the  said  Mil- 
ton Manufacturing  Company  for  the  term  of 
one  year  from  the  date  aforesaid,  and  to  pay 
him  tor  his  services  faithfully  performed  a 
■alary  not  less  than  thirty-five  ($36)  per 
month.  The  said  party  of  the  second  part 
farther  ^nrenants  and  agrees  tbat  at  the 
npiratlon  of  one  year  from  the  date  afore- 
said, and  at  the  option  of  the  said  party  of 
the  first  part,  to  purchase  all  of  the  stock  of 
the  said  1111100  Mannfactuiing  Company 
jsnbscrlbed  for  by  said  party  of  the  first  part, 
and  to  pay  him  for  the  same  at  the  rate  of 
f 100.00  per  share.  It  is  mutually  agreed 
that  all  the  covenants  and  agreements  here- 
in contained  shall  extend  to  and  be  obliga- 
tory upon  the  heirs,  executors,  administra- 
tors, and  assigns  of  the  respective  parties. 
It  witness  whereof,  the  parties  of  these  pres- 
ents have  hereunto  set  their  bands  and  seals, 
ttie  day  and  year  first  above  written.  D.  F. 
Hissam.  [Seal.]  M.  F.  Parrlsh.  [Seal.]  S. 
J.  Kane.  [Seal.]  S.  W.  Neville.  [Seal.]  A. 
H.  Nagle.  [Seal.]"  The  defendants  demur- 
red to  the  plalntlfTs  bill,  which  demurrer,  on 
consideration,  was  overruled.  The  appel- 
lants filed  their  answers.  Depositions  were 
taken  and  filed,  and  on  the  21st  of  Decem- 
ber, 1893,*  the  cause  was  heard  upon  the 
whole  record,  and  the  court  decreed  that 
the  plalntifr  was  entitled  to  the  relief  prayed 
for,  and  directed  that  the  defendants  should 
specifically  perform  said  contract. 

The  first  error  relied  on  by  the  appellants 
is  as  to  the  action  of  the  court  In  overrnllng 
their  demurrer  to  the  plaintiff's  bill,  and 
requiring  them  to  answer.  In  discussing  the 
questions  raised  by  this  demurrer,  the  ques- 
tion which  first  presents  itself  is  whether 
the  contract  which  is  made  a  part  of  the 
001  is  such  as  calls  for  specific  enforcement 
In  a  court  of  equll7>   It  wUl  be  perceived 


'tbat  the  bin  la  sQent  In  Its  aOegations  as  to 
the  sale  of  the  eight  shares  of  stock  being 
optional  by  the  tenns  of  contract,  so  far  aa 
the  plaintiff  la  concerned.  If  the  stock  ad< 
vaiwed  In  value,  and  was  worth  a  premium 
at  the  end  of  the  year,  so  that  the  defend- 
ants might  derive  a  profit  by  the  purchase 
of  the  etoA,  they  would  have  been  entirety 
without  remedy,  in  a  court  of  equity  or  oth- 
erwise, to  enforce  a  sale  and  delivery  of  the 
tftock  by  the  plaintiff;  and  yet,  the  stock 
having  become  depressed  and  wwthless,  he 
asserts  his  claim  to  have  the  contract  spe- 
dflcally  enforced.  This  of  itself  appears  to 
show  an  utter  want  of  mutuaUly.  Fry,  Spec 
Perf.  p.  iS&,  i  286,  upon  this  question,  stat^ 
the  law  thus:  "A  contract,  to  be  specifical- 
ly enforced  by  the  court,  must  be  mutual; 
that  Is  to  say,  such  tbat  It  might,  at  the 
time  it  was  entered  into,  have  been  enforced 
by  either  of  the  parties  against  the  other  of 
tbem.  Whenever,  therefore,  whether  from 
personal  incapacity,  the  nature  of  the  con- 
tract, or  any  other  cause,  the  contract  Is  In- 
capable of  being  enforced  against  one  party, 
that  party  is  equally  Incapable  of  enforcing 
it  against  the  other,  though  its  execution  In 
the  latter  way  might  In  Itself  be  free  from 
the  dUdculty  attending  its  execution  In  the 
former."  In  note  1  It  Is  said:  "No  rule 
In  equity  Is  more  thoroughly  settled  than 
this,"— citing  B^edict  v.  Lynch,  1  Johns. 
Ch.  370,  and  numerous  other  authorities,  and 
stating,  further,  that  "a  party  not  bound  by 
the  agreement  Itself  has  no  right  to  call  up- 
on a  court  of  equity  to  enforce  spedflc  per- 
formance against  the  other  contracting  par- 
ty by  expressing  his  wlUlngness  in  his  bill 
to  perform  bis  part  of  the  engagement  BAs 
right  to  the  aid  of  the  court  does  not  depend 
upon  his  subsequent  offer  to  perform  the 
contract  on  his  part,  but  upon  Its  original 
obllgabwy  character,*'— citing  DnvaU  v.  My- 
ers, 2  Md.  Oh.  401,  and  Bodine  v.  Qladlng, 
21  Pa.  8t  60.  In  the  case  of  Burl^e  v.  Parke, 
6  W.  Va.  122,  this  court  held  that  a  court  of 
equity  wlU  not  entertain  Jnrisdiction  for  the 
specific  performance  of  an  agreement  re- 
specting goods,  chattels,  stock,  choses  in  ac- 
tion, and  other  things  of  a  merely  personal 
nature,  where  compensation  in  damages  fur- 
nishes a  complete  and  satisfactory  remedy. 
See  2  Story,  Eq.  Jur.  §  7ia  See,  also.  Pom. 
Bq.  Jur.  S  1401,  where  the  law  is  thus  stat- 
ed: "The  remedy  of  the  specific  perform- 
ance of  contract  Is  purely  equitable,  given  as 
a,  substitute  for  the  legal  remedy  of  compen- 
sation whenever  the  legal  remedy  la  inade- 
quate  or  Impracticable.  In  the  language  of 
-Lord  Selbome:  *The  principle  which  Is  ma- 
terial to  be  considered  is  that  the  court  gives 
specific  performance,  Instead  of  damages, 
only  when  It  can  by  that  means  do  more 
perfect  and  complete  Justice.' " 

Is  there  anytlilng  In  the  case  under  con- 
sideration which  would.  In  accordance  with 
these  principles,  give  Jurisdiction  to  a  court 
of  equity!   The  entire  demand  asserted  by 
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the  bill  Is  for  the  payment  by  the  defend- 
ants for  eight  shares  of  the  stock  of  the  Mil- 
ton Mannfacturing  Company;  and  we  can 
see  nothing  which' would  prevent  the  collec- 
tion of  the  amount  in  an  action  of  covenant 
or  aasumpsit  if  the  plaintiff  could  show  blm- 
aelf  entitled  to  recover  the  amount  Again, 
Pomeroy,  in  speaking  of  the  essential  ele- 
ments and  incidents  which  entitle  a  party 
to  spedflc  performance,  states  the  law  as 
follows,  In  section  1405,  vol.  3,  of  his  Equity 
Jurisprudence':'  "Assuming  that  a  contract 
has  been  completely  concluded,  and  that  It 
belongs  to  a  class  capable  of  being  enforced. 
It  must  still  possess  certain  essential  ele- 
ments and  Incidents,  In  order  that  a  court  of 
equity  may  exercise  the  jurisdiction  to  com- 
pel Its  performance.  Some  of  these  ele- 
ments affect  Its  validity;  others,  its  equita- 
ble character.  It  must  be  upon  a  valuable 
consideration.  It  must  be  reasonably  cer- 
tain as  to  its  subject-matter,  its  stipulations, 
its  purposes.  Its  parties,  and  the  circumstan- 
ces under  which  it  was  made.  It  must  be, 
in  general,  mutual  In  Its  obligations  and  its 
remedy."  Can  we  say  that  the  contract  we 
are  considering  meets  with  these  require- 
ments? We  have  attempted  to  show  its 
want  of  mutuality,  for  the  reason  that  a  sale 
of  the  stock  yras  optional  with  the  plaintiff, 
and  for  that  reason  could  not  be  enforced 
against  him.  Was  there  any  consideration 
moving  from  the  plaintiff  for  the  promise  on 
the  part  of  the  defendants  to  purchase  his 
stock  at  $100  per  share?  It  is  true  that  the 
plaintiff  alleges  in  his  bill  that,  before  the 
creation  of  said  corporation  and  the  forma- 
tion of  said  company,  the  defendants,  for  the 
purpose  of  creating  said  corporation  and  in- 
ducing him  to  take  stock  In  said  company  to 
the  amount  of  eight  shares,  of  $100  per 
share,  entered  Into  the  contract  which  Is 
sought  to  be  specifically  enforced;  but  there 
is  nothing  of  that  kind  appearing  In  the 
contract,  which  Is  made  part  of  the  bill,  and 
we  must  lo<^  to  the  contract  for  its  terms 
and  parties,  and,  so  far  from  being  made 
before  the  corporation  was  formed,  on  the 
face  of  the  contract  the  "Milton  Manufactur- 
ing Company"  appears  to  be  made  party  of 
the  second  part,  although  it  is  signed  by  the 
defendants,  and  for  this  reason  said  contract 
cannot  be  considered  reasonably  ' certain  as 
to  its  parties,  and  for  these  reasons  my  con- 
clusion is  that  the  court  erred  In  overruling 
the  demurrer. 

But,  if  there  should  be  any  doubt  upon 
that  proposition,  the  blU  should  have  been 
dismissed  at  the  hearing,  for  the  reason  that 
the  contract  proved  is  not  the  contract  al- 
leged. In  the  bill  the  plaintiff  charges  that, 
for  the  purpose  of  creating  said  corporation, 
and  forming  said  company,  and  indudug 
him  to  take  eight  shares  of  stock,  at  $100 
per  share,  the  defendants  entered  into  a 
written  contract  with  him,  agreeing  to  ap- 
point him  bookkeeper  and  general  manager 
of  said  company,  tor  the  period  of  one  year 


from  the  beginning  of  the  operation  of  the 
business,  and  bound  themselves  to  purchase 
the  stock  of  plaintiff,  and  pay  him  therefor 
at  the  rate  of  $100  per  share.  The  bill,  how- 
ever, omits  to  state  that  the  purchase  by 
the  defendants  of  his  stock  at  that  price  was 
to  be  at  plaintlfTs  option,  which  appears  on 
the  face  of  the  contract  And  the  plaintiff, 
in  giving  his  testimony  In  the  case,  when 
asked,  "What  consideration  did  yon  pay  tlie 
defendants  for  executing  to  you  the  contract 
sued  upon?"  answered,  "None;"  and  in  re- 
ply to  the  question,  "Was  it  not  understood 
between  you  and  them  that  yon  were  to 
work  one  year  for  the  company  as  book- 
keeper and  manager  thereof,  in  considera- 
tion of  their  agreeing  at  the  expiration  of 
said  year  to  buy  the  eight  shares  subscribed 
for  by  you?"  he  says:  "1  do  not  consider 
that  that  was  the  consideration  for  which  I 
was  to  work.  I  was  to  receive  $35  per 
month  for  my  work."  And,  further  on  in  his 
testimony,  he  states  he  was  working  for  the 
company,  and  not  for  the  defendants,  and 
was  paid  for  his  work  by  the  company.  The 
portion,  then,  of  the  contract  which  the 
court  was  asked  to  specifically  perform.  Is 
that  in  reference  to  the  purchase  of  the 
plaintlfTs  eight  shares  of  stock;  but  In  that 
[>ortion  of  the  contract,  as  we  have  attempt- 
ed to  show,  there  Is  no  mutuality  and  no 
consideration;  and  for  the  further  reason 
that  in  my  opinion,  the  plaintiff  h^d  a  plain, 
complete,  and  adequate  remedy  at  law,  the 
bill  should  have  been  dismissed;  and  the 
case  should  have  taken  this  course  for  the 
further  reason  that  the  contract  proved  Is 
not  the  contract  charged  in  the  bill,  the  rule 
in  this  r^ard  being  the  same  In  regard  to 
personalty  as  It  Is  to  realty.  See  the  case 
of  Patrick  v.  Horton,  3  W.  Va.  23,  where  it 
Is  held  that  '*to  enable  a  court  to  enforce  a 
specific  contract  for  the  sale  of  real  estate, 
the  contract  must  he  established  by  com- 
petent proof  to  be  dear,  definite,  and  un- 
equivocal to  all  its  terms,  and  the  contract 
proved  must  be  that  charged  in  the  bill.'* 

In  the  light  of  these  authorities,  and  for 
the  foregoing  reasons,  the  decree  complained 
of  must  be  reversed,  and  the  bill  dismissed, 
with  costs  to  the  appellants,  but  without 
prejudice  is  to  such  proceedings  at  law  as 
the  appellee  may  be  advised  to  take. 


(4S  w.  va.  1) 

BALLARD  v.  CHESAPEAKE  ft  O.  BT.  GO. 

(Supreme  Court  of  Appeals  of  Wert  Vixginia. 
April  1, 1896.) 

AcTiOK  AOAiKST  B1.1LB01D  CoiiPi.irr  —  VaiTOB  — 
Priscif&l  OrpicB. 

1.  Under  section  4  of  chapter  3  of  the  Acti 
of  1870,  the  Chesapeake  &  Ohio  Railroad  Com- 
pany, having  completed  its  railroad  from  Ricb- 
mond,  Va.,  to  the  mouth  oi  Bis  Sandy  riw,  ia 
Wayne  county,  W.  Va.,  and  the  Cheaapeake  ft 
Ohio  Railway  Company  having  purchased  all 
the  rights,  privileges,  franchises,  and  property  of 
said  fint-named  company,  and  naving  socoeeded 
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thereto,  and  being  eneased  In  operating  Its  road 
through  the  Btaten  of  Virginia  and  West  Vir- 

E'nia,  aod  not  deeming  it  expedient  to  establish 
i  principal  office  within  this  state,  its  place  of 
business  at  or  nearest  Charleston,  in  the  county 
of  Kanawha,  must  for  all  purposes  required  be 
deemed  to  be  such  principal  office  within  this 
state. 

2.  Said  idaee  of  businen  at  ■  m  nearest 
Charleston,  in  the  county  of  Kanawha,  being  for 
all  purposes  required  hj  law  its  principal  office 
in  tnis  state,  the  fact  that  said  Chesapeake  & 
Ohio  Railway  Company  is  doiiw  bnaineas  in  oth- 
er counties  in  this  state  will  not  confer  jurisdlc* 
tion  upon  the  circuit  court  of  such  counties  to  try 
an  action  at  law  against  it  when  the  cause  of  ac- 
tion arose  outside  of  the  state  of  West  Virginia. 

3.  Under  section  1  of  chapter  123  of  the 
Code  such  action  should  be  brought  in  the  circuit 
court  of  Kanawha  county,  unless  the  president  or 
other  chief  officer  of  such  corporation  residai  in 
the  county  where  the  suit  is  bfouglit. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Monroe  county. 

Case  by  Henry  Ballard,  administrator  of 
DaTid  Ballard,  deceased,  against  the  Ohesa- 
[»eake  &  Oblo  Railway  Company,  to  recover 
damages  tor  the  deatb  of  plalutltTs  dece- 
dent. There  was  a  Judgment  for  plaintiff, 
and  defoidant  brings  error.  Reyeraed. 

John  W.  Harris,  for  plaintiff  In  error. 
Simma  &  Enslow  and  J.  E.  Chilton,  for  de- 
fendant In  &xat. 

ENGLISH,  J.  On  the  2d  day  of  Jane, 
1893,  David  Ballard  was  in  charge  of  some 
stock  on  a  train  belonging  to  the  defendant 
company,  westward  bound.  When  near 
Meachum's  river.  In  the  comity  of  Albe- 
marle, in  the  state  of  Virginia,  the  freight 
train  on  which  said  Ballard  was  riding  stop- 
ped to  allow  the  fast  passenger  train  going 
(-ast  to  pass,  and  while  the  freight  train  was 
standing  at  said  point  waiting  for  the  pas- 
sage of  the  other  train  the  said  David  Bal- 
lard and  several  of  the  trainmen  went  across 
the  track  of  the  railway  to  pick  some  ber- 
ries. In  a  short  time  after  they  had  gone 
across  the  track  the  fast  train  from  the 
west  whistled  around  the  curve  for  the  sta- 
tion. The  said  Ballard,  and  the  trainmen 
with  him,  started  for  their  train,-  and  said 
Ballard  attempted  to  cross  the  track  so  close 
in  front  of  the  passenger  train,  which  was 
running  at  the  rate  of  about  45  miles  an 
hour,  that  he  was  struck  and  killed.  Be 
came  on  the  track  from  the  Inside  of  a  curve, 
and  the  engineer  was  on  the  outside,  and 
could  not  see  blm  at  the  time  he  went  onto 
the  track  in  front  of  the  train.  The  fireman 
was  throwing  coal  into  the  flre  box,  and  no 
one  on  the  passenger  train  saw  him,  or 
knew- that  be  was  killed,  until  some  time 
afterwards,  when  they  received  the  news  at 
a  station  further  east,  announcing  that  he 
bad  been  killed.  Henry  Ballard  was  ap- 
pohited  his  administrator,  and  brought  this 
suit  to  recover  damages  for  his  death  In  the 
rircuit  court  of  Monroe  county,  W.  Va.  At 
the  rule  day  to  which  the  process  in  said  ac- 
tion was  returnable  the  defendant  filed  a 


plea  In  abatement  to  the  JurisdlctlMi  of  tbe 
court,  which  plea  reads  aa  follows: 

"In  the  Circuit  Court  of  iSdonroe  County, 
State  of  West  Virginia.  Chesapeake  and 
Ohio  Railway  Company  ads.  Henry  Ballard, 
Adm'r  of  David  Ballard.  Trespass  on  the 
Case.  The  said  defendant,  the  Chesapeake 
and  Ohio  Railway  Company,  a  corporation, 
by  Its  president,  M.  E.  Ingalls,  comes  and 
says  that  on  tbe  1st  day  of  July,  1878,  the 
Ghes^wake  and  Ohio  Railway  Company  pur* 
chased  all  the  r^hts,  privileges,  franchises, 
and  property  of  the  Chesapeake  and  Ohio 
Railroad  Company,  and  as  such  purchaser 
the  said  railway  company  succeeded  to  all 
the  rights,  privileges,  franchises,  and  prop- 
erty of  the  Chesapeake  and  Ohio  Railroad 
Company;  and  that  on  the  1st  day  of  July, 
1882,  the  companies  aforesaid  had  completed 
a  line  of  railway  from  the  waters  of  the 
Chesapeake  Bay,  near  Richmond-city,  In  the 
state  of  Virginia,  to  the  mouth  of  the  Big 
Sandy  river,  In  the  county  of  Wayne,  in  the 
state  of  West  Virginia;  and  that  said  de- 
fendant, the  Chesapeake  and  Ohio  Railway 
Company,  at  the  time  of  brlngli^  this  ac- 
tion, was  and  Is  now  operating  said  line  of 
railway  asv  such  purchaser  as  aforesaid  in 
end  through  the  states  of  Virginia  and  West 
Virginia;  and  that  the  court  ought  not  to 
have  or  take  any  further  cognizance  of  the 
action  aforesaid  of  the  plaintiff,  because  it 
says  tliat  the  cause  of  said  action  did  not, 
nor  did  any  part  thereof,  arise  In  said  Mon- 
roe county,  but  that  the  cause  of  said  action, 
and  every  part  thereof  (If  any  such  cause 
there  was),  did  arise  in  the  county  of  Au- 
gusta, state  of  Virginia;  and  that  after  the 
completion  of  said  line  of  railway  neither  of 
the  said  companies  had  deemed  it  expedient 
to  establish  the  principal  office  of  said  line 
of  railway  In  this  state,  and  had  established 
the  principal  office  in  the  city  of  Richmond, 
state  of  Virginia,  and  at  the  time  of  Issuing 
said  writ  the  defendant,  the  Chesapeake 
and  Ohio  Railway  Company,  did  not  have  its 
principal  office  In  the  county  of  Monroe,  nor 
did  its  president,  who  Is  chief  officer  thereof, 
nor  did  any  of  the  chief  officers,  reside  In 
said  Monroe  county,  but  its  principal  office 
was  at  the  time,  and  ever  since  has  been, 
and  now  Is.  in  the  city  of  RichmMid,  state  of 
Virginia;  and  the  president,  at  the  time  of  is- 
suing said  writ,  and  ever  since,  and  now  is, 
a  resident  of  the  city  of  Cincinnati,  county  of 
Hamilton,  state  of  Ohio;  and  at  the  time  of 
issuing  of  said  writ  Its  other  chief  officers 
were,  and  ever  since  have  been,  and  now  are, 
residents  of  the  state  and  county  of  Is'ew 
York;  and  that  at  the  time  of  Issuing  of  said 
writ  It  had  a  station  and  depot  on  its  line  of 
railway  opposite  the  city  of  Charleston,  coun- 
ty of  Kanawha,  West  Virginia,  which  station 
or  depot  was  and  is  Its  nearest  place  of  busi- 
ness to  said  city  of  Charleston,  and  that  at 
the  time  of  issuing  of  said  writ,  and  ever 
since  have  been,  and  now  are,  J.  R.  Baldrldge 
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and  IbMKman,  two  agents  of  defendant 

in  cbaree  of  said  depot  and  station,  upon 
elth«  of  whom  ailA  writ  could  hare  been 
served  bo  as  to  be  folly  executed  upon  the 
defendant;  and  tint  at  the  time  of  the  Issnlng 
of  the  said  writ  the  said  station  and  depot 
OKKnlte  the  cltr  of  COiarleston  in  said  Eanar 
wha  connty  was  Its  place  of  business  nearest 
to  the  said  f^ty,  and  for  all  pniposes  xequlred 
ii7  law  deemed  to  be  Its  principal  oBtoe  In 
the  state  of  West  Vlrt^nla.  Whereupon  It 
prays  judgmtmt  whether  this  oinrt  can  or  will 
take  any  further  cognisance  of  the  action 
aforesaid.  Ohesapeake  and  Ohio  Railway 
G(nnpaiiy,  by  M.  B.  Ingalls.  President" 

On  the  7tb  day  of  June,  1884,  the  parties 
came  by  thdr  attorneys;  and  tiie  plalntUT  by 
bis  attorney  objected  to  the  filing  of  said  idea 
to  the  jurisdiction  by  the  d^endant  and 
moved  that  the  same  be  stricken  ont,  and  the 
cause  was  continued  on  motion  of  the  defend- 
ant until  the  next  tenut  and  on  the  Stb  day 
of  October,  1804^  the  court  suataUied  the 
plalntUFs  objection  to  said  plea  to  the  Jurls- 
dlctkm,  and  held  the  same  Insoffldoit,  and 
awarded  a  rule  against  tlie  defendant  to  plead 
orer,  bn^  the  said  defendant  falling  to  plead 
any  other  or  further  plea,  the  case  was  sub- 
mitted to  a  Jury  to  find  the  amount,  If  any, 
which  the  plaintiff  was  entitled  to  recover 
In  said  action,  who,  having  heard  tlie  evl- 
deoce  and  argument  of  plalntlfrs  couns^ 
found  the  amount  the  plaintiff  was  entitled 
to  recover  in  said  action  to  be  $6,DO0,  and  as- 
sessed bis  damages' at  that  amount,  and  judg- 
ment was  rendered  for  that  amount  against 
the  defendant  On  the  12th  day  ot  October, 
1894,  an  was  entered  In  said  case  show- 
ing that  on  that  day  the  plaintiff  came  by  his 
attorney,  and  dnriug  the  pendency  of  the  mo- 
tion of  the  defendant  to  set  aside  the  verdict 
and  Judgment  rendered  on  a  former  day 
the  term,  released  f2,500  of  the  said  Judg- 
ment to  $4,000  and  costs,  which  release,  on 
motion  of  the  plaintiff,  was  entered  on  the  rec- 
ord, and  said  Judgment  credited  by  said  sum 
of  $2,500  as  of  the  date  of  the  same.  It  also 
appears  that  on  the  6th  day  of  October,  1894. 
the  defendant  appeared  by  its  attorney,  and 
gave  notice  in  apea  court  to  the  attorney  for 
the  plaintiff  that  he  would  on  the  10th  day 
of  October.  1894,  move  the  court  to  set  aside 
said  v^lct  and  judgment  (l)  because  the 
evidence  did  not  warrant  or  Justify  tbe  said 
vodlct  and  the  same  was  contrary  to  the 
evld^e;  (2)  because  the  damages  assessed 
by  the  Jury  were  excessive;  (8)  because  of  the 
absence  <rf  the  defendant's  comisel,  caiued  by 
a  mistake  and  ndsappr^enslon  of  a  fact; 
(4)  because  of  surprise  to  the  defendant  owing 
to  the  absence  of  Its  counsel  at  the  trial  of 
said  cause;  and  filed  three  affidavits  in  mp- 
port  of  said  motion,  and  on  tte  12th  day  of 
October  the  order  above  referred  to  was  made 
releasing  92,600  (tf  said  judgment  and  there- 
upon the  court  orermled  the  defendant's  mo- 
tlon  to  set  aside  the  verdict  and  judgment 


therein  and  grant  It  a  new  trial,  and  the  de- 
fendant excited,  and  took  a  bill  <tf  excep- 
tions, and  obtained  this  writ  of  error. 

The  first  error  assigned  and  relied  on  by 
the  defendant  is  as  to  the  action     the  court 
In  sustaining  the  oliJecti<m  to  the  defendants 
plea  in  abatement,  which  had  been  propaiy 
filed  in  the  case  on  the  first  rale  day  before 
81^  conditional  Jud^oit  had  been  taken,  set- 
ting up  that  the  cause  of  action  bad  arisen  in 
Virginia,  and  that  if  the  plaintiff  bad  any 
cause  of  action  against  the  company,  it  would 
have  to  be  brought  In  the  circuit  court  of  Ka- 
nawha county,  becanse  the  principal  office  of 
the  company  In  Ute  stiite  ot  West  Virginia 
was  the  station  c^iposlte  Charleston  In  Ka- 
nawha county.   Now,  In  ^immaaAng  the  ques- 
tion of  Jurisdiction  raised  by  this  plea  It  Is 
pertlnoit  to  Inqolre  first  whether  the  defend- 
ant at  the  time  of  the  Issnlng  of  this  writ 
bad  a  principal  office  in  this  stat^  as  onr 
statute  (chapter  123,f  1,  Code)  provides  that  an 
action  at  law  or  siUt  in  equity,  exc^  where 
it  Is  otherwise  qwdslly  provided,  may  here- 
after be  brought  in  the  dicult  ooort  of  any 
county.  If  a  corporation  be  a  defendant 
wherehi  Its  principal  office  Is,'  or  wherein  Its 
mayor,  president  or  other  chief  officer  re- 
sides; or  tf  Its  principal  office  be  not  in  this 
state,  and  its  mayor,  president  or  other  dUef 
officer  do  not  reside  therein,  wherein  It  does 
'  business.   This  section.  It  will  be  perceived, 
limits  the  jurisdiction  to  Uie  county  wherein 
Its  prindp^  office  is,  and  when  we  look  to  the 
statute  which  fixes  the  location  of  the  princi- 
pal office  of  the  defendant  in  this  state,  we 
find  that  section  4  of  chaptw  8  of  the  Acts 
of  1870,  entitled  "An  act  confirming  and 
amending  the  charter  of  the  Chesapeake  and 
.Ohio  Railroad  Oompany,"  provides  that  upon 
the  completion  of  the  road.  If  the  said  com- 
pany sliall  not  deem  It  expedient  to  establish 
Its  principal  office  within  this  state,  its  place 
of  busInesB  at  or  nearest  Charleston.  In  the 
county  of  Kanawha,  shall  for  all  purposes  re- 
quired by  law  be  deemed  to  be  such  principal 
office  within  this  state.   And  until  such  com- 
pletion all  notices  and  legal  process  shall  be 
sufficiently  served  iq>on  the  company  If  deliv- 
ered In  perscm  to  the  president  vice  pre^ 
dent  or  sny  director  of  the  ccmpany,  whether 
In  this  state  or  elsewhere.   The  plaintiff,  by 
his  objection  to  the  plea,        that  admitting 
everything  properly  averred  In  the  plea  to  be 
true,  yet  It  does  not  constitute  a  good  and  valid 
defense  to  the  action;  and  the  court  snataln- 
;  ed  said  objection,  and  held  that  the  idea  did 
not  constitute  such  d^ense.   Now,  when  we 
look  on  the  face  of  the  plea  we  find  ttiat  on 
the  1st  day  of  July,  1882,  the  Chesapeake  & 
Ohio  Railroad  Company  had  completed  Its 
Unia  of  railway  from  the  waters  of  the  Chesa- 
peake Bay,  near  Richmond  city.  In  the  state 
of  Virginia,  to  Hba  mouth  of  Big  Sandy  river. 
In  the  county  of  W^ne,  In  the  state  ot  West 
Vlrgtola,  and  that  the  defendant  the  Chesa- 
peake ft  Ohio  Railway  Company,  at  the  time 
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of  bringing  this  action  was,  and  was  at  ttie 
time  of  filing  said  plea,  operating  said  line 
of  railway  as  purchaser  of  all  the  rights, 
privileges,  franchises,  and  property  of  the 
Chesapeate  &  Ohio  Railroad  Oompany  In  and 
through  the  states  of  Virginia  and  West  Vlr^ 
glnla;  that  the  cause  of  action  did  not,  nor 
did  any  part  thereof,  arise  in  Monroe  county, 
but  that  the  cause  of  said  action,  and  erery 
part  thereof  (If  any  snch  cause  there  was), 
did  arise  In  the  county  of  Augusta,  state  of 
Vli:glnla;  that  the  principal  office  of  said  rail- 
way had  been  established  In  the  city  of  Rich- 
mond, state  of  Virginia,  and  at  the  time  of 
lasuing  said  writ  the  defendant  did  not  hare 
its  principal  office  In  the  county  of  Monroe, 
nor  did  Its  president,  who  is  the  chief  officer 
thereof,  nor  did  any  of  its  chief  officers,  re- 
side in  said  county  of  Monroe,  but  that  its 
];ninclpal  office  was  at  the  time,  and  ever 
since  has  been,  and  now  Is,  In  the  dty  of 
Richmond,  state  of  Virginia;  and  that  the 
president  at  the  time  of  Issuing  said  writ  and 
ever  since  has  been  and  now  is  a  resident  of 
the  city  of  Olncinnatl.  Ohio,  and  at  the  time 
of  Issuing  said  writ  its  other  chief  officers 
were,  and  ever  since  have  been,  and  nov 
are,  residents  of  the  state  and  county  of  New 
Toife;  and  that  at  the  time  of  Issuing  said 
writ  It  had  a  station  and  d^t  on  Its  line  of 
railway  opposite  the  dty  of  Charleston,  coan- 
ty  of  Kanawha,  W.  Va.,  which  station  or 
depot  was  and  is  its  nearest  place  of  business 
to  said  city  of  Charleston,  and  that  at  the  time 
of  Issuing  said  writ,  and  ever  since  have 

been,  and  now  are,  J.  R.  Baldridge  and  

Hoeeman,  two  agents  of  defendant.  In  charge 
of  said  depot  and  station,  upon  either  of  whom 
said  writ  could  have  been  served  so  as  to  be 
fully  executed  upon  the  defendant;  and  that 
at  tbe  time  of  Issuing  said  writ  the  said  sta- 
tion and  depot  c^posite  tbe  city  of  Charleston, 
in  said  Kanawha  county,  was  its  place  of 
business  nrarest  to  said  city,  and  for  all  pur- 
poses required  by  law  deemed  to  be  Its  princi- 
pal office  In  the  state  of  West  Virginia. 

TaMng,  as  we  must,  the  averments  of  this 
plea  to  be  tme,  did  the  circuit  court  of  Mon- 
roe county  have  Jm^sdlctitm  of  this  case? 
The  defendant  is  a  corporation,  and  was  at 
the  time  the  writ  Issued.  Neither  its  presi- 
dent nor  other  chief  officer  resided  In  said 
county,  and  its  principal  <^ce,  for  all  pur- 
poses required  by  law,  was  at  Its  place  of 
business  at  or  nearest  Charleston,  In  the 
cotmty  of  Kanawha,  which  for  all  purposes 
required  by  law  under  section  4  of  chapter 
3  of  the  acts  of  the  legislature  of  West  Vir- 
ginia passed  January  28,  1870,  must  be  deem- 
ed the  prindpal  office  of  the  defendant  In 
thla  state,  and,  this  being  made  by  this  act 
its  prindpal  office  in  the  state  of  West  Vir- 
ginia, and  agents  being  present  at  this  place 
of  business  upon  whom  process  could  be  serv- 
ed under  section  1  of  chapt^  123  of  the  Code, 
this  action  should  have  been  brought  In  tbe 
drcnit  court  of  Kanawha,  wherein  Its  prin- 
cipal <Ace  was  and  la.   The  cause  of  action 


did  not  arise  in  this  state,  but  did  arise  hi 
Virginia.  If  the  defendant's  principal  office 
for  all  purposes  required  by  law  was  not 
fixed  by  said  statute  at  the  station  opposite 
Charleston,  and  If  Its  presld^t  or  other  chief 
officer  resided  In  Monroe  county,  this  suit 
might  have  been  maintained  In  that  county, 
because  It  does  business  therein;  but  as  the 
president  and  other  chief  officers  reside  out 
of  the  state,  and  not  in  Monroe  county,  and 
the  defendant's  principal  office  Is  at  Chaj> 
leston,  the  suit  should  have  been  brought  In 
the  drcult  court  of  the  county  where  the 
prindpal  office  was,  and  not  In  the  circuit 
court  of  the  county  wherein  it  did  business. 
In  other  words,  under  the  drcumstances,  the 
fact  that  the  defendant  did  business  In  Mon- 
roe county  did  not  confer  jurisdiction  In  this 
case  upon  the  drcult  court  of  that  county.  In 
the  case  of  Humphreys  v.  Newport  News, 
etc,  Co.,  33  W.  Va.  136, 10  S.  B.  30  (first  point 
of  syllabus),  this  court  held  that  "a  foreign 
corporation  doing  business  In  this  state,  hav- 
ing no  principal  office  or  president  therein, 
may  be  sued  in  any  county  wherein  it  does 
business,  where  the  cause  of  action  arose  out 
of  this  state,  If  process  can  be  legally  served 
in  such  county."  That  syllabus,  as  I  under- 
stand It,  propounds  the  law  correctly,  but 
when  tbe  statute  provides  that  when  tiie  de- 
fendant's railroad  is  completed  (which  lias 
been  done  and  was  done  before  the  institution 
of  this  suit)  Us  place  of  business  at  or  nearest 
Charleston,  in  the  county  of  Kanawha,  shall 
for  all  purposes  required  by  law  be  deemed 
to  be  such  principal  office  within  this  state." 
It  must  be  held  to  be  Its  principal  office  in 
this  state  when  questions  of  Jurisdiction  like 
the  one  under  consideration  are  presented  for 
determination,  as  this  is  one  of  the  purposes 
required  by  law;  and,  holding  this  place  of 
business  nearest  Charleston  to  t>e  its  prin- 
cipal office  in  this  state  for  the  purposes  of  this 
suit,  our  conclusion  Is  that  the  fact  that  the 
defendant  did  business  in  Monroe  county  at 
the  time  the  writ  issued  would  not  confer  ju- 
risdiction upon  the  drcult  court  of  Monroe 
county.  The  court  erred  in  sustaining  the  ob- 
jection to  said  plea,  and  for  these  reasosos  the 
judgment  complained  of  should  be  reversed, 
and  the  cause  remanded,  with  costs  to  the  ap* 
pellant 


(43  w.  Va.  10) 
BRYANT  et  al.  v.  GROVES  et  aL 

(Sapreme  Ooort  of  Appeals  of  West  Vir^nla. 
April  1,  isoa) 

Equrrr— Plbadiko— Paoor— Iachss. 

1.  AJlegatiotiB  in  a  bill  In  chancery  positiTe- 
ly  denied  by  tbe  averments  of  tbe  answer,  and 
unsustained  by  proof,  moBt,  at  the  hearing,  be 
regarded  as  waived  by  tbe  plaintiff. 

2.  When  lapse  of  time  Is  sufficient  to  raise 
the  presumption  of  asBent,  acijuieBceace,  or  waiv- 
er on  the  part  of  plaintiff,  or  those  nnaer  whom 
be  claims,  he  cannot  recover  unlesB  he  rebuts 
■nch  presnmption  by  a  reasonable  and  aatisfac- 
tory  excuse  for  the  delay  in  the  aasertion  of  bis 
rights  not  founded  on  his  own  laches  or  neglect 
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8.  It  ia  iQcmnbent  on  the  j^aJntifl  to  show, 
bj  hli  allegatioiis  and  prooft,  oSm  rldit  to  a  de- 
cree before  he  can  reamre  the  defenoaut  to  bub- 
taln  the  affinnatiTe  aUegatiixiB  <it  Ua  answer. 
(SjUabiu  br  the  Court) 

Appeal  from  circuit  court,  Nlcbolas  county. 

Action  by  Jaiie  Bryant  and  another  against 
Washington  Grares,  Bufoa  Orores,  and  oth- 
ers, to  set  aside  tax  deeds.  From  a  decree  for 
plaintiffs,  defendants  OroTes  api»eal.  Rerers- 
ed. 

A.  W.  Corley,  for  appellants.  Alderson  & 
Horan  and  Brown.  Jackson  &  Knight,  for 
appellees. 

DENT,  J.  In  the  circuit  cotirt  of  Nicholas 
county,  July  28,  1891,  Jane  Bryant  and  John 
K.  Bryant,  her  husband,  filed  their  bill  In 
chancery  against  Washington  Groves  and  the 
other  heirs  of  William  Groves,  deceased,  of 
which  Jane  Bryant  was  one,  having  In 
view  the  following  objects:  (1)  To  compel  a 
conveyance  of  two  certain  tracts  of  land,  con- 
taining 173%  acres  and  400  acres,  respectively, 
to  the  plaintiff  Jane  Bryant  and  Elizabeth 
Dorsey,  her  sister,  a  defendant;  (2)  to  cao- 
,cel  a  tax  deed  held  by  Washingtoi^  Groves,  as 
a  cloud  on  the  title  of  such  land;  (3)  to  stay 
waste,  until  the  suit  could  be  heard  and  de- 
termined. The  defendants'  counsel  demurred 
to  this  bill  at  some  length,  on  the  grounds  of 
multifariousness;  but,  other  than  unneces- 
sary verbosity,  there  Is  nothing  in  the  demur- 
rer. The  objects  of  the  bill  are  perfectly  con- 
sistent, and  properly  joined  together,  and  de- 
pwdent  on  each  other.  On  the  overruling  of 
the  demurrer,  the  defendant  Washington 
Groves  filed  his  answer,  to  which  the  plain- 
tiffs entered  a  general  replication.  The  de- 
fendants then  moved  a  continuance  to  prepare 
their  defense  and  take  their  proofs,  but  the 
plaintiffs  objected.  The  court  sustained  the 
objections,  heard  the  case  on  bill,  answer,  and 
general  replication,  and  entered  the  decree  In 
favor  of  the  plaintiffs,  of  which  the  defend- 
ants now  complain. 

The  question  first  presented  is  whether  the 
pleadings  and  exhibits  filed  therewith  jus- 
tified the  decree.  If  not,  then  the  defend- 
ants are  withoat  reason  to  complain  of  the 
court  for  refusing  them  a  continuance.  The 
bill  contains  the  following  allegations,  to  wit: 
"That  the  said  William  Groves,  during  the 
whole  of  the  years  1872  and  1873,  owned,  held, 
and  had,  In  said  county  and  In  Kentucky  dis- 
trict, the  district  in  which  said  lands  are  situat- 
ed, and  Id  his  possession,  more  than  snfflclent 
and  plenty  of  personal  estate,  such  as  a  wagon, 
blacksmith  tools,  cattle,  windmill,  and  beds, 
etc.,  and  money,  visible  and  to  be  seen,  out  of 
which  It  was  the  duty  of  said  sheriff  to  col- 
lect the  said  taxes  for  1872  upon  said  tracts 
of  land;  and  it  was  the  duty  of  said  sheriff 
to  have  collected  .and  realized  said  taxes  out 
of  said  personal  estate,  and  said  William 
Groves  was  ready  and  willing,  In  fact,  to  pay 
■aid  taxes,  and  desired  to  pay  same,  and  did 
not  know  at  the  time  that  said  landa  were  11-  | 


legally  returned  delinquent  as  aforesaid,  all 
which  facts  were  well  known  at  the  time  to 
the  said  Washington  Groves,  and  were  well 
known  to  the  said  Rufua  Groves  at  and 
fore  the  date  of  the  deed  to  him  for  the  400 
acres  aforesaid,  which  deed  was  in  the  nature 
of  a  gift  to  him;  and  he  paid  no  consideration 
for  the  said  lands.  That  within  one  year  after 
said  October  14.  1873,  said  William  Groves, 
having  ascertained  that  said  illegal  tax  sales 
had  been  made,  went  to  his  said  son,  Wash- 
ington Groves,  and,  with  the  view  of  avoiding 
trouble  and  litigation,  offered  to  redeem  said 
lands  from  him,  by  paying  to  him  the  neces- 
sary amount  of  money  for  the  purpose; 
whereupon  the  said  Washington  Groves,  then 
Intending  and  contriving  to  cheat  and  de- 
fraud his  said  father  and  plaintiffs,  told  him. 
in  substance,  that  he  was  then  too  bnsy  to  at- 
tend to  it,  that  the  matter  would  be  all  right, 
and  could  be  attended  to  at  another  time,  and 
agreed  that  said  lands  might  be  redeemed  at 
any  time,  and  in  that  way  put  his  father 
off,  and  being  then  indebted  to  his  said 
father,  and  his  father  having  confidence  in 
him,  as  he  well  knew,  all  of  which  facts 
were  well  known  to  the  said  Rufua  Groves 
at  the  date  of  the  deed  aforesaid.  That  the 
said  William  Groves,  In  bis  lifetime,  relied 
upon  the  said  promises  of  the  said  Wash- 
ington Groves  made  to  him  'that  it  would  be 
all  right,  and  could  be  attended  to  at  an- 
other time.'  The  said  Washington  Grov^ 
having  agreed  with  said  William  Groves 
that  said  land  could  be  redeemed  at  any  time 
from  the  said  purchase  made  by  him.  and 
having  In  him  the  confidence  a  parent  would 
repose  In  his  son,  rested  content,  and  did  not 
know  up  to  the  date  of  his  death  that  said 
Washington  Groves  had  taken  said  fraud- 
ulent and  void  deed  for  said  land;  and  the 
plaintiffs,  knowing  of  said  agreement  and 
promise  of  said  Washington  Groves,  likewise 
rested  content,  and  neither  of  them  had 
knowledge  that  said  fraudulent  and  void 

deed  had  been  executed  .until  the   day 

of   ,  1S8-,  and  until  within  five  years 

from  the  Institution  of  this  suit".  Plaintiffs 
further  aver  that  the  said  William  Groves, 
in  bis  lifetime,  made  advancements  to  all  of 
his  said  children,  with  the  exception  of  the 
said  Jane  Bryant  and  Elizabeth  Dorsey, 
equal  in  value  to  the  full  share  of  each  in  all 
of  bis  estate;  and  it  was  Int«ided,  under- 
stood, and  agreed  by,  iKtween,  and  among 
himself  and  all  his  said  children  that  the 
said  Jane  Bryant  and  the  said  Elizabeth 
Dorsey  should  recelTe,  take,  and  hold  the 
said  400  acres  and  the  said  173%  acres  of 
land  as  their  shares  of  his  estate,  and  It  Is 
now  80  conceded  and  admitted  by  all  of  said 
children,  and  the  children,  of  the  said  Samuel 
Groves,  deceased,  except  the  said  Washing- 
ton Groves,  who  expects.  Intends,  and  at- 
tempts, by  means  of  said  fraudulent  and  void 
tax  deed,  to  cheat  and  defraud  his  said  sis- 
ters oat  of  the  said  real  estate,  to  which  they 
are  fairly  and  honestly  «atitled;  and  the 
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said  adult'  children  of  William  Groves,  now 
living,  with  the  exception  of  John  Groves, 
are  restrained  b7  threats  and  fears  of  said 
Washington  Groves  from  conveying  to  their 
said  slstetB  anj  legal  Interests  they  might 
have  In  said  real  estate.  The -answer  <d 
Washington  Groves  plainly  and  positively 
denies  these  allegations,  and  there  Is  no 
proof  to  sustain  them. 

In  the  second  point  In  the  syllabna  in  the 
ouse  of  Fnsey  v.  Gardner,  21  W.  Va.  469,  It 
was  held:  "The  burden  of  charging  as  well 
as  proving  fraud,  mistake,  or  misrepresoita- 
tion  Is  on  the  party  alleging  It;  and  a  plaln- 
tifl  is  no  more  entitled  to  recover  wltjiont 
sofficlent  avermaits  in  his  biU  than  be  Is 
wlthmit  proof  of  his  averments  when  proper- 
ly made.  The  one  la  as  essraitial  as  the  oth- 
er, and  both  must  concur,  or  relief  cannot  be 
granted."  Hence  these  allegations  must  be 
considered  as  entir^  waived  by  the  plain- 
tiffs wbea  they  insisted  on  a  hearing  without 
proof  thereof,  and  as  though  they  were  en- 
tirely stricken  from  the  case  as  completely 
aa  if  never  made.  The  case  would  then  rest 
on  the  following  admitted  and  established 
facta:  That  tbe  land  in  controversy,  having 
been  returned  delinquent  for  the  nonpayment 
of  taxes  for  the  year  1872,  In  tbe  name  of 
William  Groves,  the  then  owner,  was  sold 
on  the  14th  day  of  October,  1873,  and  pur- 
idiased  by  Washington  Groves;  and,  not  hav- 
ing been  redeemed  by  William  Groves  in  tbe 
manner  provided  by  law,  the  purchaser  ob- 
talned  a  deed  therefor  from  the  county  court 
clerk  on  the  12th  day  of  April,  1875,  and  im- 
mediately had  the  same  recorded,  and  had 
the  land  transferred  on  the  land  books  to 
himself*  and  he  and  his  vendee  have  paid 
the  taxes  thereon  till  tbe  institution  of  this 
suit,  in  the  year  1891,  being  19  years  after 
tbe  return  of  the  land  delinquent  That  Wil- 
liam Groves  ccmtlnued  to  reside  in  the  same 
county  up  until  tbe  yeax  1878,  when  he  died, 
with  constructive  notice  of  the  recordation  of 
said  tax  deed  and  the  txansfer  of  the  land, 
and  with  actual  notice  of  its  delinquency, 
as  charged  in  the  bill  admitted  by  tbe  de- 
fendants. That  he  owned  other  property,  and 
paid  taxes  thereon,  and  made  no  effort  to  re- 
deem ^e  land  In  conUoversy  or  set  aside 
the  tax  deed  as  void,  or,  so  far  as  the  proof 
■hows,  in  any  manner  or  at  any  time  raised 
any  objection  to  It  Thirteen  years  after  bis 
death,  and  about  16  years  after  Its  recwda- 
tion,  one  of  his  heirs,  with  full  c<»iBtnictlve 
notice  of  its  recordation,  and  without  show- 
ing any  excuse  for  not  doing  so  sooner,  lustl- 
tues  this  suit  to  set  asUfe  such  deed  for 
omlsaionB,  Irregularities,  and  mistakes  of  the 
officers  of  the  law  In  returning  delinquent 
and  selling  such  land  for  the  nonpayment  of 
taxes  due  thereon.  Pcssesslon  of  the  land 
In  admitted  to  be  In  the  defendants,  hut  how 
long  such  possessiM  has  continued  Is  not  al- 
lied in  the  bill,  although  It  Is  In  the  answer. 
But  the  defendants  were  denied  the  oppor- 
tunity to  prove  their  allegations,  so  the  pre- 


sumption must  be,  at  least  constructively, 
that  It  was  with  the  defendants  from  the  time 
of  the  recordation  of  the  tax  deed  and  the  trans- 
fer of  the  Iftnd  on  the  land  bocdu.  There  is 
no  allegation  suatalned  by  proof  In  the  bill 
that  the  plaintiff  did  not  have  full  and  com- 
plete notice  of  such  possession,  or  that  Wil- 
liam Groves,  during  his  lifetime,  did  not  have 
such  notice: 

It  is  alleged,  and  not  denied,  aa  an  excuse, 
that  tbe  female  plaintiff  was  tmder  the  cov- 
erture of  the  male  plaintiff,  who  unites  In 
this  suit,  and  therefore  she  was  disabled  from 
bringing  the  same.  But  such  excuse  Is  not 
tenable,  for  this  Is  a  suit  by  husband  and 
wife  Jointly  for  the  recovery  of  tbe  wife's 
separ&te  property,  which  might  have  been 
brought  13  yean  before,  or  at  any  succeeding 
period,  In  the  case  of  Simpson  v.  Gdmlston, 
23  W.  Va.  675  (eighth  point  of  syllabus),  It  is 
held  that  "a  purchaser  of  land  BtAA  tat  de- 
.Unquent  taxes,  after  he  acquires  a  deed  thete- 
for,  will  be  deemed  as  holding  adversely  to 
the  person  in  whose  name  the  land  was  sold; 
and  If  such  person  denies  the  validity  of  the 
tax  deed,  and  still  claims  the  land,  he  must 
keep  the  land  on  the  aaseasor'a  book  in  his 
name,  and  pay  the  taxes  thereon.  The  pay- 
ment of  the  taxes  on  such  land  by  the  tax 
purchaser  in  his  own  name  will  not  inure  to 
tbe  benefit  of  the  former  owner."  William 
Groves  did  not  redeem  tbe  land  after  It  was 
returned  delinquent,  no-  did  he  keep  it  on  tbe 
land  books  in  his  own  name,  and  pay  the 
taxes  thereon,  but  he  apparently  abandoned 
the  same.  Neither  did  his  heirs,  after  his 
death,  have  the  land  restored  to  the  land 
books  in  his  or  their  name,  nor  pay  the  taxes 
thereon.  But  Waehlngton  Groves  having  be- 
gun to  hold  adversely  to  William  Groves  dmv 
Ing  his  lifetime,  his  adverse  holding,  in  ab- 
sence of  all  proof  to  the  contrary,  presump- 
tively continued  as  against  the  heirs,  especial- 
ly as  he  kept  the  land  on  the  land  bot^  in 
his  own  name,  and  paid  the  taxes  thereon, 
without  calling  on  any  of  the  heirs  to  assist 
him.  And  tbe  payment  of  taxes  by  him  can- 
not inure  to  the  bmeflt  of  the  other  heirs  as 
to  whom  he  was  holding  adversely,  in  the 
absence  of  fraud,  misrepresentation,  or  mis- 
'  take,  brought  about  by  his  conduct,  and  clear- 
ly establlsbed  by  full  and  competent  proof. 
So  that,  by  the  failure  of  William  Groves 
during  his  lifetime,  and  his  heirs  since  bis 
death,  such  land,  as  to  him  and  them,  hav- 
ing remained  off  the  land  bo  oka  exceeding 
five  successive  years,  such  title  as  remained 
in  him,  by  reason  of  the  tax  deed  being  in- 
valid for  any  reason,  became  forfeited  to  the 
state,  by  virtue  of  section  39,  c.  117,  Acts 
1872-73,  and  section  3D,  c.  130.  Acts  18S2; 
and,  over  20  years  having  elapsed  since  its 
first  forfeiture,  even  a  person  laboring  under 
disability  could  not  redeem  It  when  such  dis- 
ability is  removed;  anJ.  by  virtue  of  section 
40,  c  130,  such  forfeited  title  is  transferred 
to,  and  vested  in,  the  defendants,  even  though 
said  tax  deed  be  Invalid,  and  only  furnish  a 
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color  of  title.  Aa  there  Is  some  question  as 
to  whether  these  provlslcms  of  the  law,  relat- 
ing to  a  less  quantity  than  1,000  or  more 
acres  of  land,  are  constitntlonal,  and  It  not 
being  necessary  to  settle  such  question  In  this 
case,  what  is  said  on  the  question  Is  merely 
given  as  private  opinion.  It  is  settled  law 
that  a  tax  deed,  though  void,  constitutes  good 
color  of  title.  Mullan's  Adm'r  t.  Carper,  37 
W.  Va.  215,  16  S.  B.  527.  It  is  further  held 
that  "delay  in  the  assertion  of  a  right,  unless 
satisfactorily  explained,  even  when  It  does 
not  constitute  a  positive  statutory  bar,  oper- 
ates In  equity  as  evidence  of  assent,  acquies- 
cence, or  waiver." 

As  heretofore  shown,  while  the  plalntUfs  at- 
tempt in  their  bill  to  explain  the  cause  of 
their  delay  In  the  assertion  of  their  rights, 
«ncb  allegations  are  denied,  and  are  without 
evidence  to  sustain  them.  Hence  there  Is  no 
satlsfactoiy  explanation  of  their  delay.  Bill 
V.  Schilling,  39  W.  Va.  108,  19  S.  E.  514; 
Whlttater  v.  Improvement  Co.,  34  W.  Val 
229,  12  S.  B.  507;  Corlett  v.  Newman,  30  W. 
Va.  182,  3  S.  B.  578;  Pusey  v.  Gardner,  21 
W.  Va.  470;  Trader  v.  Jarvis,  23  W.  Va.  100; 
Hale  T.  Oole,  31  W.  Va.  585,  8  S.  B.  616; 
Walter  v.  RufCner,  32  W.  Va.  297,  9  S.  E.  215. 
At  the  time  the  land  was  sold  for  taxes,  it 
was  of  bat  little  value,  as  Is  evidenced  by  the 
tax  assessments.  It  was  wild,  unimproved, 
situated  In  a  remote  part  of  Nicholas  county, 
far  away  from  a  railroad  or  other  public  im- 
provements, and  was  not  worth  the  annual 
tax,  though  small,  except  as  a  mere  matter  of 
future  speculation.  For  these  reasons,  Wil- 
liam Groves  may  have  concluded  it  not  worth 
redemption,  and  permitted  the  tax  deed  to 
stand,  as  it  relieved  him  frc«n  the  payment 
of  the  taxes.  His  silence  under  the  circum- 
stances is  strongly  presumptive  of  the  waiver 
of  his  rights,  and  his  assent  to  the  acquire- 
ment of  title  on  the  part  of  his  son.  The 
plaintiffs  allow  13  years  after  the  death  of 
William  Groves  to  slip  away,  although,  as 
they  claim,  the  female  plaintiff,  by  arrange- 
ment with  father  and  children,  was  to  have 
one-half  of  the  lands  for  her  inheritance;  yet 
they  make  no  effort  daring  the  whole  time 
to  take  possession  of  the  land,  or  pay  the 
taxes  thereon,  but  sit  Idly  by  and  allow  Wash- 
ington Groves  to  hold  the  land  in  his  own 
name,  and  pay  the  taxes,  without  an  offer 
to  reimburse  him.  In  the  meantime  the 
country  Is  developed,  railroads  and  highways 
are  built,  rivers  are  slacked  and  cleared  of 
obstructions,  sawmills  are  brought  Into  the 
county,  the  way  to  the  market  Is  opened, 
the  land  becomes  valuable  because  of  its 
timber;  and  those  who  have  quietly  slept  on 
their  rights,  aroused  from  their  apathy  by 
the  stimulus  of  prospective  gains,  reach  forUi 
to  seize  the  law  as  a  sickle  to  reap  the  har^ 
vest  that  has  been  preserved  by  another  and 
more  vigilant  hand.  But  the  law  sleeps  now. 
Rights  that  would  have  been  gladly  enforced 
had  their  assertion  beer  with  reasonable  dil- 
igence, by  lapse  of  time  lose  all  moral  effect 


to  arouse  the  conscience  ot  a  court  of  eqidty. 
This  is  but  the  presumption  of  assent,  waiv- 
er, or  acquiescence  by  reason  of  laches  or 
neglect;  and  if  those  who  assert  the  right 
can  furnish  a  reasonable  excuse,  founded  on 
the  duplicity,  misrepresentation,  or  fraud  of 
those  resisting  the  right,  equity.  If  the  law 
permits,  win  provide  a  remedy.  In  this  case, 
the  plaintiffs,  owing  to  their  failure  to  sus- 
tain by  proof  the  alleged  causes  for  their  de- 
lay, aie  left  entlrel/  without  any  excuse.  It 
must  be  taken  for  granted  that  their  failure  to 
sustain  the  necessary  allegations  of  their 
bill  was  occasioned  by  their  inability  to  do 
so. 

In  their  brief,  counsel  fear  plaintiffs  say: 
"The  decree  was  rendered  In  the  cotirt  be- 
low upon  the  bill  and  answer  and  exhibits 
therewith  filed,  and  must  stand  or  fall  upon 
the  same  showing  here;"  also  that  "this  Is 
not  a  case  of  fraud,  nor  oae  depending  on 
parol  evidence,"— thus  abandoning  all  the 
charges  of  fraud,  miscoiduct,  or  deception  on 
the  part  of  the  defendant  Waslilngton  Groves, 
and  leaving  tbeir  clients  without  any  excuse 
whatever  foiv  their  long  delay  In  not  attack- 
ing his  tax  deed,  which  they  allege  to  be  Il- 
legal and  void.  While  it  is  true  that  the 
burden  of  proving  an  affirmative  allegation 
in  an  answer  as  matter  of  defense  Is  on  tlie 
defendant,  such  as  the  statute  of  limitatlooa, 
yet  the  defendant  cannot  be  called  upon  to 
prove  anything  until  the  plaintiff  has,  by  hli 
allegations  and  proofs,  established  such  a 
case  as  would  entitle  him  to  relief,  in  absence 
of  rebutting  proof  on  the  part  of  the  def^d- 
ant.  This  the  plaintiffs  have  failed  to  do, 
and  therefore  they  have  not  shown  them- 
selves entitled  to  the  relief  sought;  and,  for 
this  rrason,  the  decree  will  be  reversed,  and 
the  bill  be  dismissed. 


(d  W.  Va.  SO) 

MAPEL  V.  JOHN. 
(Sivteme  Court  of  Appeals  of  West  Vlr^nia. 
AprU  1.  1896.) 
Coal  MmiNO—STJiTiraoBT  Bbstbiotions— Co^ra 

TUTIDNALITY  —  PBNll.Tr  POR  ViOLiTIOS  —  HoDI 

OF  Ubcovbht  —  Damages  —  Dbhobrbb  to  Bri- 

UBNCB— PhDCBDUBB— VbRSIOI^ 

1.  Section  7  of  chapter  79  of  tiw  Oode  is  m 

follows:  "No  owner  or  tenant  of  any  land  coa- 
tainiog  coal  shall  opea  or  sink,  or  dig,  excavate 
or  work  ki  any  coal  mine  or  shaft,  on  such  land, 
within  five  feet  of  the  line  dividing  B&id  land 
from  that  of  another  person  or  persons,  without 
the  consent^  in  writing,  of  every  person  bitereBled 
in,  or  havmg  title  to,  such  adjoining  lands  in 
I>osBesrion,  reversion,  or  remainder,  or  of  the 
gnardians  of  any  such  persons  aa  may  be  Infants. 
If  any  person  sbiUl  violate  this  Becaon,  he  shall 
forfeit  five  hundred  dollars  to  any  person  in- 
jured thereby  who  may  soe  for  the  same."  This 
statute  is  constitntional,  and  by  the  term  "in- 
jury" means  tiie  wrong  done  the  party  by  tb« 
violation  of  the  statate. 

2.  The  penalty  prescribed  may  be  recorered 
by  the  persw  Injured  In  an  aetl<m  of  trespass  oa 
the  case  in  the  rarm  set  forth  In  the  oiHsion- 

3.  Plaintiff  or  defendant  may  demur  to  the 
evidence,  and  the  demurrant  must  set  ont  the 
whole  evidence;  and  the  court,  nnleas  It  be  plaln- 
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ly  againBt  the  demtnruit,  ud  appean  to  be  re- 
■orted  to  only  for  A^mj,  shoald  compel  the  other 
partr  to  join  in  the  demnrrer  withoat  reqoirinx 
the  demornuit  to  make  on  the  record  any  admi»- 
Bion  of  inferences  of  fact;  but  It  U  for  the  conrt 
to  deduce  all  inferences  fairly  dedndble  from 
the  erid^ce  demnrred  to. 

.4.  By  demurring  to  eridence  the  demmrant 
k  now,  under  section  8  of  chapter  181,  not  held 
to  waiTe  any  part  of  hta  ccnnpetent  eTidenoe; 
bat  where  it  oonfllcte  with  that  of  the  other  putr 
It  will  be  regarded  as  orerbome^  unless  it  mant 
festly  appears  to  be  clearly  aiu  decidedly  pre- 

Sonderast.  He  admits  the  credit  of  the  endence 
emuned  to,  and  all  Inferences  of  fact  that  may 
be  fairly  deaudble  from  the  evidence,  but  iHily 
•Qch  facts  as  are  fairly  dedndble;  and  refers  it 
to  the  court  to  dedoce  such  fair  inferences. 

5.  It  ts  not  neoeeaary  for  the  jnry  to  find  any 
hypothetical  verdict  for  damages  where,  as  in  a 
case  like  tUs,  the  action  is  cm  a  statute  and  mly 
for  a  forfritnrc  or  penalty  definitely  prescribed 
thereby. 

6.  Where,  as  in  this  case,  the  statute  pre- 
scribes the  p^alty  or  the  sum  to  be.  forfeited,  but 
not  the  form  of  actltHi,  debt  will  lie;  or  the  xonn 
of  action  may  be  such  as  the  particular  nature 
of  die  WTOitf  or  injdry  may  require. 

7.  Any  poson  injured  by  the  viohUten  itf  a 
statute  may  reoorer  nom  the  oftendor  such  dam- 
ages  as  he  may  gostain  by  reason  of  the  viola- 
tion, although  a  penalty  or  forfeiture  for  each 
violation  be  thereby  in^xsed*  unless  the  samr  be 
expressly  iiienti<Hied  to  be  in  Uea  of  damages 
Seetioa  7,  c.  108,  Code. 

(Syllabus  by  the  OonrL) 

SrroT  to  drcnlt  court,  Monongalia  cotnit7. 

Case  by  Thomas  lii^>el  against  Lemuel 
N.  John  to  recover  a  penalty  and  damages 
for  mining  coal  within  fire  feet  of  the  dlTl- 
slon  line  between  the  lands  of  plaintiff  and 
defendant  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Okey  Johnson  and  L  V.  Keek,  for  plain tH 
in  error.  Geo.  (X  EHmgiBS  and  Oox  ft  Balctt, 
for  defoidwit  in  error. 

HOLT,  P.  This  la  a  writ  of  error  by  de- 
fendant John,  to  a  Judgment  rendered  In  an 
axrtion  of  trespass  on  the  case  against  blm 
by  the  dmolt  court  of  Monongalia  coun^  on 
the  20tb  day  of  June,  18d4,  In  fftvor  of  plain- 
tiff, Mapel,  on  his  demorrer  to  the  evidence 
for  the  penalty  of  |500  as  prescribed  by  the 
frflowlng  statute:  "No  owner  or  tenant  of 
any  land  containing  coal  shall  open  or  sink, 
or  dig,  excavate  or  work  In  any  coal  mine  or 
shaft  on  such  land,  within  five  feet  of  the 
line  dlTlding  said  land  from  that  of  another 
peison  or  persons,  without  the  consent  in 
writing,  of  every  person  Interested  In,  or  hav- 
ing titles  to  snch  adjoining  lands  In  poases- 
■toDt  rerendon,  or  remainder,  or  of  the  guard- 
ians of  any  each  persons  as  may  be  infants. 
If  any  person  ahall  violate  this  section, 
he  shall  forfeit  five  hnadred  dollars  to  any 
p«sofi  injured  thereby  who  may  sue  for  the 
HUne."  Code  1881,  p.  668,  c.  79,  9  7, 

The  d^Wdant  by  counsel,  assigns  the  fol- 
lowing errors:  "(l)  The  overruling  the  de- 
mnrrer to  the  original  and  amended  declara- 
tion. (2)  In  refusing  to  require  the  plaintiff 
to  elect  whether  he  would  proceed  for  com- 
mon law  or  statntoty  damages.  (3)  In  re- 
tndng  to  set  aside  the  verdict  and  grant  a 
T.24&B.no.8 — 89 


new  trial.  (4!)  In  refusing  to  arrest  said 
Judgment  because  the  dedaration  contained 
no  count  under  the  statute  for  the  forfeiture. 
0t)  In  entering  a  Judgment  for  plaintiff  on 
said  demnrrer  to  evidenoe." 

As  the  declaration  demurred  to  is  based 
upon  a  statute  of  great  practical  Interest  in 
this  state,  therefore  It  may  answer  a  useful 
purpose  to  give  the  last  count  in  fall,  which 
is  as  follows:  "And  for  that  the  plaintiff 
heretofore,  to  wit  on  the  1st  day  of  Janu- 
ary, 1882,  at  the  county  aforesaid,  was  pos- 
•essed  and  the  owner  in  fee  simple  of  a 
certain  other  tract  of  land  in  Cass  district 

in  said  county,  containing  —  acres,  more 

or  less,  and  under  and  upon  which  there 
was  and  is  a  large  and  valuable  vein  of 
bituminous  coal;  and  the  said  defendant 
during  all  the  time  aforesaid  was  and  stUl 
Is  possessed  and  the  owner  in  fee  simple  of 
a  certain  tract  of  land  in  said  county  and 
district  and  adjoining  the  said  tract  of  the 
said  plaintiff,  and  under  and  upon  which 
said  last-mentioned  tract  the  said  vein  of 
coal  continues  and  thereunder  remains  aloi^ 
and  tmder  the  boundary  and  division  line 
between  the  said  tracts;  and  the  plaintiff 
and  defendant  being  so  respectively  pos- 
sessed of  the  said  tracts,  the  said  defendant, 
to  wit  on  the  1st  day  of  i4>rll,  1892,  opened 
the  said  vein  of  coal  on  his  said  tract  near 
to  the  boundary  and  division  line  between 
the  said  tracts,  and  then  and  there  anlaw- 
fnlly,  wrongfoUy,  and  contrary  to  the  stat- 
ute in  Boch  cases  made  and  provided,  did 
open,  dig,  excavate,  work,  and  remove  the 
said  vein  of  coal  up  to  the  said  boundary 
and  division  line  between  said  tracts  with- 
out the  consent  of  the  plaintiff  in  writing  or 
otherwise;  1^  reason  of  which  wrongful  and 
unlawful  act  of  the  said  defendant  the  plain- 
tiff was  inj tired  and  damaged  five  hundred 
dollars,  and  tbe  said  defendant  thereby  be- 
came and  was  and  Is  liable  to  plaintiff  in 
the  said  sum  of  five  hundred  dollars,  and 
to  the  damage  of  the  plaintiff  five  hmidred 
dollars;  and  therefore  he  sues,*'  etc. 

The  declaration  contained  three  counts. 
The  first  one  may  be  said  t6  be  a  common- 
law  count  in  trespass  on  the  case  fbr  tiie 
damages  sustained,  case  being  used  instead 
of  trespass,  as  authorized  by  statute  (sec- 
tion 8,  c.  103).  The  second  count  is  like  the 
third  count  given  above,  with  the  additional 
averment  that  the  opening  was  extended 
across  the  dividing  line.  By  the  statute  sued 
on  the  penalty  of  $500  Is  given  to  the  party 
Injured.  No  part  of  It  goes  to  the  state,  so 
that  the  action  would  not  be  In  the  name  of 
the  state.  See  Code,  c.  36.  The  first  act 
was  passed  on  the  3d  day  of  March,  1834. 
The  action  of  debt  was  prescribed.  Acta 
1833-34,  p.  82.  No  specific  mode  of  recov- 
ery Is  provided  by  th?  statute  sued  on,  and 
ther^ore  an  action  of  debt  lies,  being  the 
usual  remedy.  West  v.  Rawson,  40  W.  Va. 
48,  21  S.  E.  1019;  Sims  v.  Alderson,  8  Leigh. 
479;  1  Obit  PL  aotb  Am.  Bd.)  top  pagn  iSTs, 
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and  cases  cited.  Bat  In  socli  case,  wbere 
the  statute  gives  a  right  of  action  without 
prescribing  the  form,  the  action  Is  to  be 
adapted  to  the  nature  of  the  case,  and  mod- 
eled according  to  the  distinctions  of  the 
common  law.  It  may  be  an  action  of  debt, 
assumpsit,  trespass,  or  case,  as  the  particular 
nature  of  the  wrong  or  injury  may  require. 
Bnllard  t.  Bell,  1  Mason,  243,  290,  Fed.  Gas. 
No.  2,121;  Com.  Dig.;  3  Rob.  Prac  383.  Any 
person  injured  by  the  vlolatton  of  a  statute 
may  recover  from  the  offender  such  damages 
as  he  may  sustain  by  reason  of  the  violation, 
although  a  penalty  or  forfeiture  for  such  vio- 
lation be  thereby  imposed,  unless  the  same 
be  expressly  mentioned  to  be  in  lieu  of  dam- 
ages. Code,  6  7,  c  103.  This,  however, 
does  not  of  Itself  give  the  right  of  Joining  a 
suit  for  such  damages  with  a  count  for  the 
penalty.  But  In  this  case  the  court  virtually 
instructed  the  Jury  to  disregard  the '  first 
count,  and.  Judgment  being  given  only  (or 
the  penalty,  the  question  of  the  addition  of 
the  first  or  faulty  count  does  not  arise.  Code, 
c.  131,  fi  13. 

The  court  did  not  err  In  refusing  to  require 
plaintiff  to  elect  between  the  two  counts, 
for  the  reason  already  given.  Such  election 
could  not  be  made,  as  the  court  Instructed 
the  Jury  to  disregard  the  first  count,  and  to 
find  conditionally  the  penalty  fixed  by  the 
statute.  In  this  case,  therefore,  there  was 
no  occasion  for  the  Jury  to  find  any  verdict 
at  all.  All  that  was  needed  was  for  the  evi- 
dence on  each  side  to  be  set  forth  In  the  de- 
murrer, as  it  is  required  to  be  (.■ertllied  un- 
der section  9  of  chapter  131;  and  the  court, 
in  deciding  the  demurrer,  would  give  Judg- 
ment for  defendant  or  for  plaintiff,  and.  if 
for  the  latter,  it  would  be  for  the  penalty  of 
$500  fixed  by  the  statute.  Generally,  where 
the  damages  are  to  be  asse^sed^  the  Jury  Is 
not  dlsehai^ed,  but  find  a  verdict  subject  to 
the  decision  of  the  court  on  the  demuri-er. 
Either  party,  plaintiff  or  defendant,  has  a 
right  to  demur  to  the  evidence,  and  the  oth- 
er party  will  be  required  to  Join  therein,  un- 
less the  case  be  p^lnly  against  the  demur- 
rant, and  his' object  In  demurring  clearly 
seems  to  be  nothing  else  but  delay.  If  the 
court,  in  considering  the  demurrer.  Is  of  the 
opinion  that  plaintiff  has  cause  of  action, 
but  that  the  damages  are  excessive,  the  ver- 
-Jict  may  be  set  aside,  and  a  writ  of  Inquiry 
ue  awarded;  and  so  In  eveiy  case,  where  the 
court,  "if  it  followed  the  hypothetical  venllct, 
must  render  what  the  evidence  contained  in 
the  demurrer  shows  to  be  an  unjust  Judg- 
ment, it  may  set  the  verdict  aside,  and  call 
another  Jury  to  ascertain  the  quantum  of 
recovery  (see  4  Minor,  Inst  pt  1,  pp.  831, 
832,  and  cases  cited);  or  it  may,  for  good 
cause,  set  aside  the  conditional  verdict,  ami 
award  a  new  trial.  I  think  the  practice 
with  us  Is  to  treat  the  party  demurring  with 
common  fairness;  not  to  draw  any  unreason- 
able or  farfetched  inferences  against  iiim, 
or  for  his  adversai7,  nor  to  restrict  him  to 


what  may  be  called  "necessary  inferences" 
in  his  favor.  See  Hansbrough  v.  Thom,  3 
Leigh,  147.  Of  course,  In  a  case  of  conflict, 
the  fact  must  be  taken  against  him,  tmleai 
qverthrown  by  a  clear  and  decided  prepon- 
derance of  evidence;  but,  thus  treated,  he  as- 
sumes no  risk  but  what  is  fair  in  such  a 
case,  and  what  he  ought  In  reason  to  antici- 
pate; nor  Is  it  more  than  he  assumes  on  a 
motion  for  a  new  trial.  It  tends'to  promote 
the  fair  and  speedy  administration  of  Justice 
without  being  subject  to  the  charge  of  en- 
croaching upon  the  province  of  the  Jury;  for 
It  Is  as  old  as  Jury  trial  Itself. 

3.  It  so  happened  In  this  action  for  the 
recovery  of  the  one  definite  penalty  prescrib- 
ed by  the  statute  In  the  given  case  that  there 
was  no  room  for  the  verdict  of  a  Jury.  Sudt 
verdict  was  wholly  useless.  But,  as  they 
followed  the  statute,  it  could  do  no  harm; 
therefore  there  was  nothing  for  the  court  to 
set  aside,  and  there  could  be  no  substantial 
error  to  the  prejudice  of  either  party  in  re- 
fusing to  set  It  aside;  yet  the  court,  on  prop- 
er showing,  might  have  awarded  a  trial  de 

novo. 

The  question  whether  the  plaintiff  had  sus- 
tained any  injury  In  the  sense  In  which  the 
term  "injury"  Is  used  in  the  statute  could  not, 
in  the  nature  of  things,  have  been  submitted 
to  or  found  by  the  Jury.  It  was  a  matter  of 
evidence,  with  which.  In  this  particular  case, 
they  had  nothing  to  do.  Moreover,  the  term 
"injury,"  as  used  in  the  statute.  Is  used  to  In- 
dicate that  the  person  whose  right  has  thus 
been  violated  Is  the  proper  one  to  sue  for  the 
penalty;  not  that  the  amount  of  damages  Is 
to  be  ascertained  by  a  Jury,  for  the  statute 
itself  fixes  the  sum  forfeited  at  $500,  and 
means  in  this  case  the  violation  of  his  right  by 
reason  of  the  violation  of  the  statute.  But  It 
Is  argued  by  defendant's  counsel  that  the  act 
is  an  infringement  of  the  right  of  private 
property,  transcending  the  legislature's  con- 
stitutional power.  If  the  defendant  has  the 
right  to  use  his  own  land  and  coal  mine  for 
all  the  purposes  to  which  such  property  Is 
usually  applied  when,  where,  and  how  he 
may  see  fit,  without  limitation  or  restrictloB. 
his  neighbor,  the  plaintiff,  has  the  equal  right 
in  his  adjoining  tract  Upon  each  one  Is 
therefore  Imposed  the  correlative  duty  of  so 
using  his  own  land  as  not  to  Injure  his 
neighbor's,  or  be  hurtful  to  the  common- 
wealth (see  Halgh  v.  BeU  [W.  Va.]  23  S.  B. 
666);  Cor  government  Is  instituted  for  the 
common  benefit  protection,  and  security  of 
the  people,  nation,  or  community.  Const  art 
3,  §  3.  The  state  claims  to  reserve  the  ez- 
clu^ve  regulation  of  its  own  internal  govern- 
ment and  police,  and  such  power  Is  properly 
exercised  by  the  legislature.  Is  this  statute 
a  reasonable  exercise  of  the  police  powerf 
(1)  It  is  Intended  to  secure  private  rljght  by 
enforcing  the  correlative  duty  of  so  using 
your  own  land  as  not  to  injure  that  of  your 
neighbor.  (2)  To  preserve  dividing  lines  and 
tmdeif^und  landmarks,  and  thus  avoid  on- 
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certainty  and  confusion  of  bonndarlee  in  coal 
lands  and  tbe  disquieting  of  titles.  See  chap- 
ter OO  on  fenc^,  and  section  27  of  chapter 
145.  (3)  It  tends  to  prevent  strife  and  litiga- 
tion. (4)  To  provide  for  the  safety  of  those 
working  In  coal  mines  by  sufficient  pillars  of 
support  Under  this  head  see  the  many  pro- 
visions in  the  coal  mine  law  (Appendix  to 
Code,  p.  991  et  seq.)  This  is  no  undue  as- 
sumption of  the  right  to  apply  tbe  [>ollce 
power  to  a  subject  which  does  not  fall  within 
It,  for  regulations  on  all  these  subjects  have 
long  been  recognized  as  wholesome  and  rea- 
sonable, and  as  fit  subjects  tor  the  exercise 
of  the  police  power,  as  tending  to  preserve  the 
rights  of  the  citizen  and  to  promote  tbe  wel- 
fare of  the  commonwealth.  The  mining  of 
coal  is  one  of  the  largest  industries  carried  on 
In  the  state.  In  mining,  proper  support  and 
ventilation  are  necessary,  and  an  ample  sup- 
ply of  fresh  air  is  stringently  exacted  by  our 
law  on  the  subject  See  coal  mine  law  (Code, 
pp.  994.  995,  U  9-11).  This  Is  necessary  for 
the  health  and  safety  of  the  miner  engaged 
in  a  dangerous  employment,  and  for  that  rea- 
son the  public  welfare  requires  it;  but  no 
proper  system  of  ventilation  can  be  main- 
tained by  any  mine  owner  unless  the  area  to 
be  worked  by  him  is  isolated  or  bounded  by 
a  zone  or  rib  of  coal  thick  enough  to  suppOTt 
the  roof,  and  to  be  thick  enough  to  prevent 
the  escape  of  the  air,  with  no  passways  down 
through  his  dividing  line  which  may  prevent 
the  due  circulation  of  the  air,  and  render  due 
ventilation  very  difficult  The  same  may  bd 
said  of  keeping  his  mine  properly  drained  as 
required  by  law,  and  impervious  to  water 
from  adjoining  mines  and  lands.  The  act  of 
1834  fixed  this  bounding  zone  between  ad- 
joining land  owners  at  50  feet  tbe  present  act 
at  10  feet  Thus,  we  see  that  this  rib  of  solid 
ooal  not  to  be  mined  into  by  either  of  the  ad- 
joining owners  was  to  be  contributed  by  each 
in  equal  i>art8,  was  for  the  mutual  benefit  of 
each,  for  the  protection  of  the  surface,  to  se- 
cure independent  systems  of  ventilation, 
drainage,  and  workings,  and  in  aid  of  an  in- 
dustry so  great  and  widely  diffused  that  tbe 
state  as  a  whole  is  Interested  therein.  Be- 
sides, the  importance  of  having  these  un- 
broken ribs  of  support  throughout  the  mining 
region  Is  being  realized  as  a  state  affair  more 
and  more  as  the  mining  of  coal  goes  on.  This 
regulation  works  no  hardship  on  one  for  the 
benefit  of  tbe  other,  but  la  impartial,  Just  and 
reastHiable,  imposing  a  common  burden  for 
the  benefit  of  all  such  owners.  This  regula- 
tion, Iq  substance,  has  been  in  force  for  more 
than  flO  years  without  complaint  This  is  & 
high  degree  of  evidence  that  It  Is  not  an  un- 
constitutional exercise  of  police  power  to  re- 
quire this  natural  boundary  wall  to  be  pre- 
served Intact  See  IS  Am.  &  Eng.  Enc.  Law, 
593  et  seq.;  Cooley,  Const  Llm.  (3d  Ed.)  top 
page  578. 

This  brings  us  to  the  evidence.  Joshua  M. 
Boss  sold  and  conveyed  to  Jesse  Everly,  by 
deed  dated  IGth  February,  1860,  the  land  now 


owned  by  plaintiff,  Mapel.  In  It  be  makes 
this  reservation:  **Tbe  said  Ross  excepts  tbe 
privilege  of  coal  for  his  part  of  tbe  farm  at  the 
bank  now  In  use."  What  Ross  did  not  then 
sell,  which  be. calls  "his  part  of  tbe  farm,"  is 
the  land  now  owned  by  defendant,  John.  As 
to  the  nature  and  extent  of  defendant's  right 
to  mine  coal  on  plaintiff's  land,  it  Is  enough 
for  our  present  purpose  to  say  that  the  priv- 
ilege to  mine  coal  at  the  bank  then  in  use 
was  an  easement  annexed  to  defendant's 
land;  the  dominant  tenement  to  mine  coal  at 
that  open  mine  on  plaintiff's  land  the  servient ' 
tenement  which  was  only  a  privilege  to  take 
coal  at  a  particular  place  for  a  particular  pur- 
pose; that  the  dominant  tenement  does  not 
adjoin  the  servient  tenement  where  the  de- 
fendant was  driving  his  new  entry,  but  It  was 
out  of  other  land  of  defendant  which  adjoin- 
ed the  servient  tenement  at  that  point  This, 
in  my  view,  is  wholly  immaterial.  Defendant 
was  warned  by  plaintiff  not  to  excavate  or 
dig  into  or  through  this  stone-coal  division 
fence,  this  underground  party  wall,  created 
and  established  by  law;  but  be  persisted  un- 
til be  bad  dug  across  the  dividing  line  and  18 
Inches  into  tbe  5  feet  left  standing  on  the  oth- 
er side,  requiring,  as  it  appears,  an  Injunc- 
tion to  stop  him.  If  we  are  not  mistaken  in 
some  of  the  leading  objects  to  be  accom- 
plished which  moved  the  legislature  to  enact 
this  statute,  then  defendant  was  prohibited 
from  mining  coal  In  and  through  this  neutral 
zone  both  by  the  spirit  and  the  letter  of  the 
act.  (1)  By  the  letter,  for  the  place  where 
defendant  had  a  right  to  mine  coal  was  an 
open  mine  then  In  use;  and  if  for  any  reason 
he  had  the  right  to  drive  a  new  entry  into 
tbe  coal,  it  could  only  be  on  the  land  of  plain- 
tiff. He  bad  no  right  to  break  through  the 
dividing  line,  the  party  wall  between  his 
land  and  the  land  of  plaintiff.  Defendant 
was  not  the  sole  owner  of  the  coal  on  plain- 
tiff's land,  was  not  the  owner  of,  or  one  hav- 
ing title  to,  such  coal  in  the  sense  in  which 
these  terms  are  used  In  tbe  statute.  He  was 
interested  In  Mapel's  coal  bank  to  the  extent 
of  the  privilege  already  mentioned,  which,  so 
far  from  constituting  any  consent  in  writing 
given  by  any  one  far  him  to  dig  through  tbe 
10-foot  dividing  fence  of  coal,  negatives  any 
such  right  by  confining  his  right  of  entry  and 
mining  to  plaintiff's  side  of  the  dividing  line. 
(2)  By  the  spirit  of  tbe  act,  for  they  were  two 
separate,  distinct  tracts  containing  a  vein  of 
tbe  Pittsburgh  seam  of  coal  10  feet  thick, 
shown  to  be  quite  valuable  on  plaintiff's  laua 
And  defendant  shows  no  pretext  or  color  ot 
right  to  destroy  its  Integrity  as  a  coal  prop 
erty  by  digging  away  the  dividing  wall,  and 
making  it  one  mining  property  with  his  own. 
so  far  as  drainage,  ventilation,  propping,  in- 
gress, and  egress,  etc,  are  concerned,  to  tbe 
very  serious  damages  of  plaintiff's  land  as  a 
distinct  coal  plant.  Such  a  seam  of  coal  at 
such  a  place  may  be  worth  $500  per  acre,  and 
in  such  a  case  the  penalty  fixed  by  tbe  statute 
cannot  by  any  means  be  regarded  a<i  a  harsli 
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one.  But  with  that  we  have  nothing  to  do,  for 
we  find  the  law  thns  written.  The  Judgment 
tat  plaJntUC  on  hta  demurrer  to  evidence  wu 
right;  and  la  aiBnned. 


(U  W».  767) 

EOANOKB  GROCERY  &  MILLING  00.  v. 
WATKINS  et  aL 
(Sapreme  Court  of  Appeals  of  West  Virginia. 
March  28,  1S96.) 

NBOOTIABI.S  iMSTKCMEKTa — IhDORSBMBMT  BsrOBB 
DSLITERT — ErFSCT. 

1.  Where  a  negotiable  promisBory  note, 
made  payable  to  a  particular  person  or  order,  ia 
first  indorsed  by  a  third  person,  and  then  de- 
livered to  the  payee,  such  third  pnson  is  held  to 
be  an  original  promisor,  ffoarantor,  or  indorser, 
according  to  the  nature  of  the  transaction  and 

-  the  understandins  of  the  parties  at  the  time; 
and  this  may  be  shown  by  parol  proof. 

2.  If  it  be  shown  that  the  nnderstanding  be- 
tween sodt  third  person  and  the  payee  at  the 
time  of  the  transaction  was  that  such  Uiird  per- 
son should  be  bound  onb'  'coUateraUy,  in  such 
esse  the  payee  will  not  hare  the  ri^t  to  hold 
him  bound  as  an  original  promisor. 

3.  Defendant  Jones  was  sued  only  as  a  Joint 
promisor,  and  pl^dedthe  eeueral  issue  nil  debet. 
The  court  was  asked  on  his  behalf  to  give  the 
following  instruction:  "Defendanfe  Instruction 
No.  6.  The  court  instructs  the  jury  that  if  th^ 
believe  from  the  evidence  in  tliis  case  ttiat  H.  C. 
Jones  Indorsed  his  name  on  the  back  of  the  note 
sued  on  in  this  case  ss  indorser,  and  not  as 
joint  maker  thereof,  and  that  at  the  time  the 
said  note  was  delivered  to  the  plaintiff  It  knew 
the  said  Jones  indorsed  the  said  note  as  an  in- 
dorser thereon,  and  not  as  a  joint  promisor,  and 
tliat  the  said  plaintiff  tiad  said  note  regmarly 
protested,  and  had  notice  sent  to  the  aaii  Jones, 
as  indorser,  of  such  protest,  then  the  jury  may 
consider  said  facta  along  with  the  other  evidence 
in  the  case,  and  if  therefrom  they  believe  from 
the  evidence  that  the  said  Jones  was  an  indorser 
on  the  note  sued  on,  and  not  a  Joint  maker  or 
promisor,  tiiey  should  find  for  the  defendant,** 
— which,  being  objected  to  by  plalntUf,  was  re- 
fused by  the  courL  Held,  this  was  error  to  de- 
fendant's prejudice,  as  the  evidence  tended  ta 
prove  the  facts  upon  which  it  was  based. 

(Syllabus  by  the  Court) 

Error  to  circuit  court.  Mercer  county. 

Debt  by  Boanoke  Grocery  &  Milling  Com- 
pany against  W.  T.  Watklns  and  J.  P.  Sur- . 
face,  partners  as  WalUns  &  Surface,  and 
H.  O.  Jones,  on  a  note.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  Jones 
brings  error.  Eerersed. 

Johnston  &  Hale,  for  plaintiff  In  error. 

HOI/T,  P.  Upon  a  writ  of  error  to  a  Judg^ 
uent  rendered  by  the  circuit  court  of  Mercer 
county  on  the  2lBt  of  May,  189Q,  for  $842.78 
In  favor  of  the  Roanoke,  etc.  Company 
against  defendant  H.  G.  Jones,  who  alone 
appeals.  The  suit  was  an  aettm  of  debt,  con- 
taining two  counts,  upon  the  following  nego- 
tiable note.  Irregularly  Indwsed  by  W.  P.  Phil- 
lips (dead  at  the  time  of  the  suit)  and  defend- 
ant H.  C  Jones,  which  note  reads  as  follows: 
"$745.83.  P.  O.  Bluefietd,  Dec.  28, 1892.  Sev- 
enty-eight days  after  date  we  promise  to  pay 
to  the  order  of  Roanoke  Grocery  and  Mill- 
ing Company  seven  hundred  and  forty-flve 


>•/!••  4l(dlan.  NagotialOek  and  payable  at 
First  National  Bank  of  Bluefldd.  W.  Ya. 
Homestead  and  all  other  ezenptlons  waived 
bjr  the  mak»  and  each  Indonor.  Talne  n- 
calved.  Watldna  &  Surface.  No.  2,787. 
16-lD  March.  Due  16-lA  Maich.*'  Indorse- 
ment on  back:  "W.  P.  PhUUps.  H.  a  Jonea." 
"Protested  for  mmpayment,  March  18,  '93. 
Geo.  0.  Pollock,  N.  P."  The  process  was 
duly  served  on  the  three  defoidants  and  re- 
turned, and  the  condlUimal  Judgment  and 
Judgment  by  default  were  duly  entered  at 
rules,  and  the  case  pn^erly  altered  on  the 
court  docket  On  the  ISth  day  of  Febmaiy, 
1S9S,  defendant  Jones  appeared  by  bis  attor- 
ney, and  demurred  generally  to  plaintUTs  deo- 
laratlon,  and  to  each  count  In  which  tbe  plain- 
tiff Joined,  and  the  court  having  overmled  the 
same,  and  defendants  Watklns  &  Surface  con- 
tinuing In  the  default,  the  court  rendNod  Judg- 
ment against  them.  Defendant  Jones  enter- 
ed the  plea  of  nil  debet,  which  In  debt  <«  sim- 
ple omtract  la  still,  with  us;  the  genraal  lasne^ 
putting  the  plalntUt  to  the  iROof  of  evray  ma- 
terial averment,  where  some  statute  does  not 
otherwise  provide.  See  Code,  c  125.  U  40, 41; 
6  Rob.  Prac  24jS-24&  And  an  the  facta 
alleged  must  concur  to  prove  the  ^*ofp<mw"t 
indebted  to  tiie  plaintiff.  As  to  the  demur- 
rer, the  plaintiff  gave  notice  to  the  defend- 
ant that  it  elected  to  treat  the  defendant  and 
all  the  othw  parties  to  the  note  sued  on  as 
Joint  promisors,  and  not  to  treat  defendant 
Jones  as  indorser  or  gnarantor,  and  that  It 
relied  upon  the  second  count  akme;  therefore, 
at  the  instance  of  the  plaintiff,  the  first  count 
is  to  be  disregarded.  See  Code,  c.  131,  I  13. 

In  the  second  count  it  Is  averred  that  the 
said  W.  P.  PhllUpB  is  "since  deceased,*'  and, 
reading  that  for  the  present  In  aid  of  tbe  sec- 
ond count,  it  shows  why  such  Joint  promisor 
iB  not  also  sued.  See  1  Bart  Law  Prac  144. 
That  objection  being  removed,  the  count  Is 
good  against  tbe  three  survivors  as  Joint 
promisors.  I  think  It  is  to  be  regretted  that 
the  doctrine  has  not  been  laid  down  in  this 
state  that  such  Irregular  indorser  who  puts 
his  name  on  the  back  of  a  negotiable  note 
before  It  is  delivered  to  the  payee  or  indorsed 
by  him  should  be  presumed  to  be  a  first  in- 
dorser to  the  extent- of  being  entitied  to  no- 
tice of  nonpayment  etc.  See  1  Daold,  Neg. 
Inst  {  714;  Pool  v.  Anderson,  116  Ind.  88,  18 
N.  E.  445.  It  is  desirable  that  such  paper 
Btiould  carry  its  history  on  its  face,  and 
should  be  prima  facie  presumed  to  be  what 
it  appears  to  be,  viz.  an  indorsement  so  Car 
as  tbe  rights  of  a  regular  Indorser  are  con- 
cerned. In  this  state  I  understand  the  doc- 
trine to  be  that  when  a  negotiable  promis- 
sory note,  payable  to  a  particular  person  or 
order,  is  first  Indorsed  by  a  third  person,  and 
then  delivered  to  the  payee,  such  irregn^  in- 
dorser is  prima  facie  an  original  promisor  or 
guarantor,  as  the  payee  may  elect  But  the 
true  nature  of  the  transaction  and  the  under- 
standing of  the  parties  at  the  time  may  be 
shown  by  pand  proo^  and  such  proof  may  d» 
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ctroy  the  right  ot  «lectloii  ot  tbe  payee,  and 
sncta  Irregular  lodorser  may  be  beld  Uabla 
only  as  an  original  promlaor  or  as  a  guaran- 
tor or  as  an  indorser,  according  to  tbe  nature 
of  tbe  trauBactlon  and  tbe  understanding  ct 
tbe  parties  to  it  If  it  Is  sbown  tbat  siudi 
Otlrd  person  signed  bis  name  on  tbe  back  of 
tbe  note  at  tbe  tJme  it  was  made  as  surety 
for  tbe  maker,  and  for  his  acconunodatlon, 
to  give  blm  credit  witb  the  payee,  sncta  proof 
does  not  alter  tbe  right  of  tbe  payee  to  hold 
b£m  bound  as  an  original  promisor  or  as 
goaiantor  or  as  an  Indorser,  as  he  may  elect 
If  tt  bo  shown  that  the  onderstandlng  be- 
tween such  third  person  and  tbe  payee  at  tbe 
time  of  tbe  transactl(m  was  tbat  sncb  third 
person  should  be  bound  only  collaterally, 
such  understanding  wlU  destroy  the  right 
which  the  payee  would  othmrlse  have  had 
<a  electing  to  h<dd  b'm  bound  as  wlglnal 
promisor.  Burton  t.  Hansford,  10  W-  Ta. 
470-4SL  On  the  otbet  hand.  If  his  Indorse- 
moit  was  subaequoit  to  the  makhig  of  the 
note,  and  he  put  his  name  thereon  at  the 
request  of  the  maker,  pursuant  to  a  contract 
with  the  payee,  for  furtbw  Indulgence  or 
forbeara&ue,  he  can  ohly  be  held  as  a  guaran- 
tor. Key  T.  Simperm,  22  How.  841.  See  2 
Bob.  Prac.  (New)  p.  287  et  seq. 

The  facts,  as  they  appear  from  the  testi- 
mony of  plsIntUTs  witnesses,  are  as  follows: 
The  consldmdon  of  the  note  was  an  account 
held  by  the  Boanoke  Orocery  ft  Milling  Com- 
pany against  Watklns  ft  Surface  for  goods 
Bold  them,  and  they  sent  out  their  agent  from 
BoancdEe,  where  plalntUT  did  basIn^s,  to 
BInefield,  where  defendants  llTed  and  did 
business,  with  Instructions  to  get  the  money 
on  tbe  account  or  get  It  secured.  Watklns  & 
Snrface  executed  the  note  In  question  with 
tbe  Intention  of  securing  It  by  deed  of  trust 
<Hi  certain  real  estate  In  Blobfleld,  but  when 
tbey  were  Infcsmed  that  the  giving  of  the 
deed  of  trust  would  prevent  them  from  bor- 
rowing money  on  the  proi>erty  from  the  loan 
and  trust  company,  they  declined  to  give  the 
deed  of  trust,  but  proposed  to  get  Indorsers 
on  the  note.  To  this  plalntUTs  agent  acced- 
ed, and  agreed  to  gire  78  days'  time  If  they 
would  get  the  note  Indorsed  by  those  wh<»n 
Mr.  Mann,  the  bank  cashier,  approved  of. 
It  was  then  Indorsed  by  Phillips  and  d^end- 
ant  Jones,  who  were  approved  as  good  and 
snl&clent  and  Uie  transaction  was  tlma  clos- 
ed. This  statement  of  the  transaction  Is  tbe 
most  favorable  to  plaintiff's  case  Ibat  can  In 
any  way  be  made  oot  by  the  testimony.  This 
shows  that  the  indorsement  was  subsequent 
to  the  making  of  the  note,  or,  If  not  stibse- 
qoent,  it  was  then  Indorsed,  not  to  give  Wat- 
klns ft  Surf&ce  credit  with  the  payee,  tbe 
BcamAe  Company,  but  In  pursuance  of  a  con- 
tesnporaneons  agreement  with  the  payee  that 
such  Indorsers  should  be  thus  collate  rally 
bound  in  consideration  of  further  forbearance 
In  tlie  time  of  payment  of  a  debt  before  tbat 
time  otmtracted,  and  then  past  due.  Under 
mCh  drcmnstancea  the  plalntUt  liad  no  right 


to  tSeet  to  bold  defendant  Jones  as  an  orlg- 
Inal  Joint  promisor.  Under  our  cases,  if  the 
Indorsement  was  subsequent  to  the  making 
and  delivery  of  the  note,  Phillips  and  defend- 
ant Jones  were  only  guarantors;  but  If  the 
Indorsement  was  thus  made  after  the  note 
was  returned  for  tbat  purpose,  and  before  It 
was  accepted,  then  they  were  Indorsers,  enti- 
tled to  notice  of  nonpayment,  etc  And  so  tbe 
plaintlffli,  it  may  be  out  of  abundant  caution, 
treated  them,  for  they  bad  the  note  protested, 
and  notice  thereof  given  to  the  indorsers. 
Each  party,  at  obtain  stages  of  the  trial, 
moved  the  court  to  exclude  the  evidence  from 
the  July,  but,  whm  their  motions  were  over- 
ruled the  court,  destroyed  its  effect  as  a  de- 
murrer to  tbe  evidence  by  Introdndng  fui^ 
ther  evidence,  so  that  defendant's  exception 
to  tbat  ruling,  having  beai  thus  waived,  can- 
not be  consldexed.  It  mnld  be  a  most  uup 
fair  ^nceedlng  to  give  him  the  benefit  of 
such  a  motion  when  .he  Is  unwilling  to  risk 
his  own  exception  to  the  ruling  of  tbe  court, 
but  goes  on  with  his  evidence,  which  may  bet- 
ter his  own  case,  and  may  also  supply  the  de- 
ficiency or  cure  the  defect  in  tbe  testimony 
hitroduced  1^  bis  advoraary. 

It  was  showp  In  evidence  tbat  defendant 
Jones  Indorsed  the  note  on  the  condition  that 
It  was  not  to  take  effect  until  the  makers, 
Watklns  ft  Surface,  had  procured  John  U 
Stafford  to  sign  It  as  first  Indorser.  But 
knowledge  of  this  was  not  brought  home  to 
Jameson,  the  agent  of  plaintiff  who  had  the 
matter  in  band,  and  nothing  on  tbe  face  of 
the  paper  to  give  or  lead  to  a  knowledge  of 
such  fact  It  Is  true,  the  note  was  handed  by 
Jameson  to  Watklns  ft  Surface  with  the  state- 
ment tbat  Stafford,  Phillips,  and  Jones  would 
be  takea  as  Indorseis,  bnt  when  It  was  re- 
turned to  him  with  the  Indois^ent  <MC  only 
Phillips  and  Jones  their  IndorsKnent  was  ap- 
proved by  Mr.  Mann,  the  cashier,  and  tbe 
note  was  accepted  as  good.  Under  such  cir- 
cumstances the  evidence  was  properly  ex- 
cluded, there  being  no  evidence  which  t^ed 
to  bring  to  tiie  knowledge  of  plalntUTs  agent 
such  conditional  indorsement  by  defendant 
Jones. 

The  following  three  instructions  were  glv&x 
the  Jury  at  the  Instance  at  plaintiff  and 
against  tbe  objection  of  defendant  Jones: 
PlalntUTs  Instruction  No.  1:  "The  court  In- 
structs the  Jury  that  when  H.  C  Jones  put 
bis  name  upon  the  back  of  the  note  sued  on 
In  this  case  he  thereby  Intended  to  become 
bound  for  Its  payment  In  some  form;  and  If 
the  Jury  believes  tbat  ssld  note  was  delivered 
to  the  plaintiff  before  maturity.  In  Its  pres- 
et form.  In  the  absence  of  proof  of  an  under- 
standing, known  to  the  plaintiff  or  its  agent, 
that  said  Jones  was  to  be  bound  In  any  par- 
ticular manner,  then  the  plaintiff  bu  tbe 
right  to  cha^e  tilm  as  Joint  promisor  or  mak- 
er along  witb  tlie  other  parties  whose  names 
appear  upon  the  said  note,  and  they  must 
find  for  the  plalnUff."  Plaintiff's  instruction 
Na  2:  "The  court  Instructs  the  Jury  that  the 
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burden  of  proof  1b  upon  the  defendant  H.  a 
Tmes  to  prove  that  when  he  put  his  name  on 
the  back  of  the  note  In  snlt,  before  Its  de- 
livery to  the  plaintiff,  he  Intended  to  become 
bound  only  as  guarantor  or  Indorser,  or  oth- 
erwise than  88  Joint  promisor  or  maker  along 
with  the  other  parties  to  said  note,  and  that 
he  must  show  that  such  understanding  was 
had  with  the  plaintiff."  Plaintiff's  Instruc- 
tion No.  S:  '^The  court  Instructs  the  Jury  that 
If  they  bellere  from  the  evidence  that  the  de- 
fendant H.  0.  Jones  is  bound  as  joint  prom- 
Iscv  or  maker  of  the  note. sued  upon,  then  no 
notice  of  protest  was  necessary  to  be  given 
to  the  said  Jones."  Mo  exception  Is  taken, 
or  can  be  properly  taken,  to  Instruction  No. 
8,  and,  taking  for  granted  that  plaintiff  had 
no  knowledge  or  notice  of  defendant  Jones' 
conditional  indorsement,  I  can  gee  no  objec- 
tion to  instmetions  Nos.  1  and  2.  The  evi- 
dence of  defei^ant  Watklns  is  that  this  note 
was  first  executed  without  Indorsers,  and  then 
brought  back  by  taainturs  agent,  James<xi, 
tor  the  purpose  of  getting  indorsers,  and  that 
when  It  was  brou^t  back  these  satisfactory 
indorsements  were  procured.  That,  under 
oux  cases,  would  make  defendant  Jones  a 
guarantor  without  any  right  on  the  part  of 
plaintiff  to  elect  to  hold  him  bound  as  an 
original  promisor.  The  inferences  that  may 
be  drawn  from  the  conceded  circumstances 
attending  the  transacticm  do  tend  to  conflnn 
the  testimony  of  d^endant  Watklns.  Tet 
witness  J.  A.  Jameson  Bays  that  this  note,  as 
It  now  appears,  was  the  only  one  ever  sent 
Into  the  i^ntUTs  place  ot  business;  at  least 
the  only  note  he  ever  saw  In'referraice  to  this 
matter.  T.  B.  Jameson,  wbo  conducted  and 
managed  the  whole  affair  as  far  as  plaintiff 
had  anything  to  do  with  it,  says  that  It  was 
all  one  transaction,  with  no  agreement,  con- 
temporaneous or  subsequent,  that  be  bad  any 
knov^edge  of  that  related  to  the  note  other 
than  what  It  now  shows  for  itself. 

The  defendant  Jonea  offered  six  several 
Instructions.  Each  and  all  w&e  refused,  to 
which  ruling  defendant  Jonea  excepted,  and 
assigns  error.  No.  1  Is  as  fcdlows:  Defend- 
ant's Inatructlon  No.  1:  "The  court  Instructs 
the  Jury  that  If  they  believe  from  the  evi- 
dence In  this  case  that  the  defendant  H.  O. 
Jones  Indorsed  his  name  on  the  back  of  the 
note  sued  on  In  thli  case,  after  It  was  made, 
for  the  purpose  of  procuring  an  extension  of 
time  for  Watklns  &  Surface  on  a  debt  then 
due,  and  which  they  at  the  time  owed  to  the 
plaintiff  In  this  case,  then  the  said  H.  C. 
Jones  became  a  guarantor,  and  the  plaintiff 
cannot  recover  in  this  case."  The  court  call- 
ed the  attention  of  counsel  to  the  fact  that 
the  word  "made,"  used  In  the  Instruction, 
was,  under  the  evidence  in  the  case,  ambigu- 
ous, and  did  not  show  whether  It  was  meant 
in  the  sense  ot  "delivered"  or  simply  "pre- 
pared ready  for  delivery";  but  no  modlflca- 
tion  was  asked  or  made,  and  the  InBtruction 
was  properly  refused.  Defendant's  Instruc- 
tloiis  Nos.  2  and  3  cover  the  same  phase  of 


the  case.  In  fact  all  of  defendant's  instme- 
tions are  based  on  the  theory  that  defendant 
Jones  was  ludorser  or  guarantor.  No.  «  Is 
as  follows:  Defendant's  Instruction  No.  6: 
"The  court  Instructs  the  Jury  that  If  they  be- 
lieve from  the  evidence  In  this  case  that  li. 
G.  Jones  Indorsed  his  name  on  the  back  of 
the  note  sued  on  in  this  case  as  Indorser, 
and  not  as  Joint  maker  thereof,  and  that  at 
the  time  tlie  said  note  was  delivered  to  tbe 
plaintiff  It  knew  the  said  Jones  Indorsed  tbe 
said  note  as  an  indorser  thereon,  and  not  sa 
a  J«Hnt  promisor,  and  that  the  said  pliUa- 
tiff  had  said  note  regulariy  protested,  and 
had  notice  sent  to  the  said  Jonea,  as  in- 
dorser of  such  protest,  then  the  Jory  may 
consider  said  facts  along  with  the  other  evi- 
dence In  the  case,  and  if  herefrom  they  be- 
lieve from  the  evidence  that  the  said  Jones 
was  an  indorser  on  the  note  sued  on,  and 
not  a  Joint  maker  or  promisor,  they  should 
find  for  the  defendant."  This  InstrDctlott 
should  have  been  given,  as  it  is  based  upon 
the  hypothesis  that.  Inter  alia,  tbe  under- 
standing between  defraidant  Jones,  the  ir- 
r^ular  indorser,  apd  plaintiff,  the  payee  In 
the  note,  was  that  he  should  be  bound  only 
oollatendly.  I  have  already  pcdnted  out  that 
the  direct  evidence  of  witness  Watklns,  to- 
gether with  certain  inferences  that  may  not 
unnaturally  be  drawn  from  the  whole  trans- 
action, tend  at  least  In  some  substantial  de- 
gree to  prove  such  tact,  and  the  others  oa 
which  the  instruction  was  based,  and  It  rdat- 
ed  to  what  each  party  treated— I  think  pn^ 
erly— as  the  turning  point  in  the  case. 

The  last  assignment  made  txy  defendant 
Jones  Is  that  the  court  erred  in  entering  two 
Judgments  tn  the  case,— one  against  Wat- 
klns &  Surface,  the  principal  debtors,  who 
liad  no  defense  and  made  default;  and  the 
one  here  complained  at  against  Jones,  tbe 
defendant  below,  and  plaintiff  In  error,— and 
Snyder  v.  Snyder^  ^  W.  Va.  416,  Ib  cited.  See 
full  discussion  of  the  subject  in  Hoffman  v. 
Blrcher,  22  W.  Va.  637;  1  Bart  Law  Prac. 
143  et  seq.,  and  cases  dteff.  Taking  fbr 
granted,  for  the  purpose  of  considering  it, 
that  there  Is  no  error  In  the*  case  unless  this 
be  one.  It  would  seem  to  me  to  be  quite  a 
hindrance  to  the  practical  administration 
of  Justice  if  plaintiff  could  not  proceed  to 
Judgment,  as  he  did  in  this  case,  until  Judg- 
ments be  obtained  against  them  all,  as  to 
whom  plaintiff  should,  on  trial,  be  shown  not 
to  be  barred  from  right  of  recovery  by  any 
defense  peculiar  to  one  or  more  of  the  de- 
fraidants  in  such  action  founded  on  contract. 
The  principal  debtors,  Watklns  &  Surfoce, 
are  in  financial  embarrassment;  the  debt  1» 
Just;  they  have  no  defense;  and.  as  to 
themselves,  plalntUTs  Judgment  should  not 
be  delayed.  They  do  not  appear,  but  let 
Judgment  be  rendered  by  tbe  court  on  their 
default  The  Irregular  indorser,  Jwes,  has 
a  defense  personal  and  peculiar  to  himself; 
that  la,  he  put  his  name  on  the  back  of  the 
note  with  the  understanding,  known  to  the 
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agent  of  payee  having  the  matter  In  hand, 
that  he  was  not  to  be  bound  aa  an  orlglnaJ 
promisor,  but  only  by  an  agreement,  wheth- 
er subsequent  or  contemporaneous,  collateral 
to  the  making  and  dellrery  of  the  note,  that, 
If  the  payee  wonld  give  the  makers  an  indul- 
gence of  78  days,  he  would  put  his  name 
on  the  back  as  Irregular  Indorser  or  guaran- 
tor. It  Is  a  general  rule,  sanctiODed  In  Vir- 
ginia for  a  long  time  by  many  decisions,  that 
in  a  joint  action  founded  upon  a  joint  obli- 
gation or  on  a  joint  and  several  obligation 
there  mnst  be  a.  Joint  Judgment  against  all 
the  (liTing)  parties,  or  no  judgment  at  all. 
But  It  is  not  a  universal  rule.  Where  a  de- 
fendant pleads  matter  which  goes  to  his  per- 
sonal discharge,  such  as  bankruptcy,  Infan- 
cy, or  any  matter  that  does  not  go  to  the 
nature  of  the  suit,  or  pleads  or  gives  In  evi- 
dence a  matter  which  Is  a  bar  to  the  action 
as  against  him  only,  and  of  which  the  others 
could  not  take  advantage,  judgment  may  be 
given  for  such  defendant  and  against  the 
rest  Snyder  v.  Snyder,  9  W.  Va.  415,  41I>; 
Hoffman  v.  Bircher,  22  W.  Va.  537.  Such,  I 
take  it,  was  the  rule  at  common  law.  See 
Speed  V.  Hann.  15  Am.  Dec.  82;  1  Freem. 
Judgm.  (4th  Ed.)  i  231.  See  4  Minor,  Inst, 
pt  1,  pp.  689,  967.  We  have  three  statutes 
on  the  subject  "Where  in  an  action  or  suit 
against  two  or  more  defendants  the  process 
is  served  upon  part  of  them,  the  plaintiff 
may  proceed  to  Judgment  as  to  any  so  serv- 
ed, and  either  discontinue  it  as  to  the  others, 
or  from  .time  to  time  as  the  process  Is  serv- 
ed as  to  such  others,  proceed  to  Judgment  aa 
to  them  until  Judgments  be  obtained  against 
all."  Code  1891,  p.  809,  c.  125,  S  52.  "In  an 
action  founded  on  contract  against  two  or 
more  defendants,  although  the  plaintiff  may 
be  barred  as  to  one  or  more  of  them,  yet  he 
may  have  Judgment  against  any  other  or  oth- 
ers of  the  defendants  against  whom  be  would 
hare  tieen  entitled  to  recover  if  he  had  sued 
them  only  on  the  contract  alleged  in  the  dec- 
laration." Code,  c  131,  i  19.  And,  as  showing 
the  spirit  of  these  acts,  section  IH  of  chapter 
99  provides  that  the  representative  of  a  joint 
obligor  may  be  charged  as  if  the  obllgatlofl 
were  several  as  well  as  Joint  So,  also,  sec- 
tions 17,  18,  and  19  of  chapter  125  of  the 
Code  have  an  important  bearing  in  showing 
at  least  the  legislative  intent  to  do  away 
with  the  common-law  hardships.  The  com- 
mon-law test  seems  to  be  the  validity  of  a 
plea  in  abatement  for  nonjoinder.  See  1 
Freem.  Judgm.  §  231.  If  the  contention  of 
defendant  Jones  tiad  been  well  founded  that 
bis  obligation  was  one  of  guaranty  only, 
and  therefore  collateral  to  the  note,  it  would 
not  be  merged  In  the  judgment  taken  by  de- 
fault against  the  makers  of  the  note.  1 
Freem,  Judgm.  S  222.  In  such  cases  the 
right  exists  to  prosecute  both  contracts  or 
obligations  to  Judgment,  and  the  mere  recov- 
ery on  one  does  not  merge  the  other.  Lord 
T.  Bigelow,  124  Mass.  185.  If  defendant 
JToites  had.  by  the  matter  given  In  evidence 


under  the  general  issue,  which  went  to  bis 
personal  discharge,  succeeded  in  making  It 
a  bar  as  to  himself,  then  the  plaintiff's  Judg- 
ment against  defendants  Watklns  &  Surface 
would  be  valid  under  section  19  of  chapter 
131  of  the  Code.  Bnt  as,  on  the  other  hand, 
he  failed  to  make  good  such  defense  in  bar, 
which  was  personal  to  himself,  why  would 
not  he  who,  by  his  conduct  and  false  plea, 
brought  about  the  two  several  Judgments,  be 
estopped  from  complaining  of  it?  It  would 
seem,  however,  from  our  authorities  cited, 
that  there  onght  not  to  have  been  two  judg- 
ments. But  no  opinion  is  intended  to  be  ex- 
pressed on  this  point,  for  the  Judgment  and 
verdict  complained  of  must,  fbr  the  reasons 
already  given,  be  set  aside,  and  a  new  trial 
be  awarded. 


(ti  W.  Va.  un 
TOUNG  T.  WBST  VIRGINIA  a  &  P. 
RT.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  4.  1896.) 

Mastru  and  Sbkvast  —  AsauMPTios  of  Risk  — 
Fellow  Sbrvant^Coxtribctort  NaeLiasircB. 

1.  A  par^  who  enters  the  service  of  a  rail- 
road compRoy  as  a  brakeman  takes  upon  him- 
self the  natural  and  ordinary  risks  and  perils  in- 
cident to  the  performance  of  such  services,  in- 
cluding the  perils  arising  from  the  cardeBsnesa 
and  negligence  of  those  who  are  in  the  same  em- 
ployment as  fellow  serrants. 

2.  If  one  brakeman  on  a  freight  train  is  in- 
jnred  by  the  careleHsnefis  and  negligence  of  an- 
other brakeman  upon  the  same  train  Id  the  per- 
formance of  his  ordinary  duties,  they  are  fellow 
servants,  and  the  railroad  company  is  not  liable 
for  the  injury  thus  occa^oned. 

3.  Where  a  brakeman,  in  attempting  to 
withdraw  the  coupling  pin  and  nnooopie  a  car 
from  the  engine  and  tender,  stands  with  one  foot 
on  the  bumper  belonging  to  eadi  car,  and,  with 
his  lantern  in  his  left  hand,  leans  forward,  and 
reaches  with  his  right  to  withdraw  the  coapling 
pin,  which  has  already  been  withdrawn  by  a  fel- 
low brakemaa,  and  the  cars  separating  cause  him 
to  fall  between  the  cars,  and  to  be  ran  over  and 
injured,  he  must  be  regarded  aa  negligent  and 
bis  negligence  mnst  be  oonsidared  tiie  proxunate 
cause  of  his  injury. 

(SyUabua  by  the  Ooort) 

Error  to  circuit  court,  Tacker  connty. 

Case  by  Charles  W.  Young  against  the 
West  Virginia  Central  &  PittsbUi«h  Railway 
Company.  There  was  a  judgment  tor  plain- 
tiff, and  defendant  brings  error.  Reversed. 

C.  W.  Daily  and  L.  D.  Strader,  for  plain- 
tiff In  error.  A.  B.  Parsons  and  Dayton  & 
Dayton,  for  defendant  In  error. 

ENGLISH,  J.  On  the  8th  day  of  Decern- 
ber,  1891,  Charles  W.  Young  brought  an  ac- 
tion of  trespass  on  the  case  In  the  circuit 
court  of  Tucker  county  against  the  West 
Virginia  Central  &  Pittsburgh  Railway  Com- 
pany, claiming  damages  to  the  amount  of 
$30,000  on  account  of  personal  injuries  re- 
ceived by  him  while  acting  as  brakeman  on 
one  of  defendant's  freight  trains.  The  de- 
fendant demurred  to  the  plaintiff's  declara- 
tion, and  the  same  was  overruled  by  the 
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court  The  plea  of  not  gnUty  was  Inter- 
posed, and  issue  .was  thereon  Joined,  and  on 
the  10th  day  of  March,  18»4,  the  defendant 
tendered  and  asked  leave  to  file  four  special 
pleas  in  writing,  numbered  1,  2,  3,  and  4, 
which  were  objected  to,  and  the  objections 
orermled.  The  pleas  were  filed,  and  the  plain- 
tiff excepted,  and  thereupon  the  plaintiff  re- 
plied generally  to  said  four  pleas,  and  also 
tendered  two  special  replications,  numbered 
1  and  2,  to  said  four  pleas,  to  the  filing  of 
which  the  defendant  objected.  The  court 
overruled  the  objection,  and  allowed  said 
special  rcpUcatlons  to  be  filed,  and  the  de- 
fendant excepted.  The  defendant  rejoined 
generally  to  said- special  replication  No.  2, 
and  asked  leave  to  file  a  special  rejoinder  in 
writing  to  said  si>ecial  replication  No.  1,  to 
which  the  plaintiff  objected,  and  the  objec- 
tion was  sustained,  and  the  defendant  ex- 
cepted, and  tendered  its  bfll  of  exceptions 
No.  1,  setting  forth  said  special  rejoinder, 
which  was  signed,  sealed,  and  made  a  part 
of  the  record.  Said  special  pleaa  Nos.  1,  2, 
3,  and  4,  and  said  special  replies  Moa.  1  and 
2.  read  as  follows: 

"Defendant's  Special  Plea  No.  1.  For  fur- 
ther plea  In  this  behalf  the  defendant  says 
that  the  plaintiff  ought  not  to  have  and 
maintain  this,  his  action,  because,  as  the  de- 
fendant avers,  that  on  the  6th  day  of  June, 
1881,  the  said  plaintiff  received  the  sum  of 
$239.17  on  account  of  the  Injuries  of  which 
he  complains  In  this  action,  $164.17  of  which 
was  paid  to  him  from  what  Is  known  as  the 
*West  Virginia  Central  Relief  Fund,*  which  Is 
a  fund  raised  for  the  ben^t  of  the  employes 
of  the  defendant  company  injured  white  in 
the  discharge  of  their  duties  as  such  em- 
ployes, to  which  fund  said  d^endant  was  a 
large  contributor,  and  $76  of  which  amount 
was  paid  directly  by  the  defendant;  and  on 
the  day  aforesaid  the  plaintiff,  in  writing, 
acknowledged  the  receipt  of  said  sums  of 
money  In  consideration  of  the  payment  of 
the  same  to  him,  released  the  said  defendant 
from  all  claims  and  demands  for  dalnages. 
Indemnity,  or  other  form  of  compensation 
on  account  of  the  Injuries  complained  of  in 
his  declaration  in  this  action,  and  waived 
any  and  all  claims  he  might  have  or  be  sup- 
posed to  have  then  or  thereafter  as  growing 
out  of  such  Injuries;  and  this  the  said  de- 
fendant company  is  ready  to  verify." 

"Defendant's  Special  Plea  No.  2.  For  fur- 
ther plea  In  this  behalf  the  defendant  says 
the  plaintiff  ought  not  to  have  and  maintain 
this,  his  action,  because  the  defendant  avers 
that  on  the  Gtb  day  of  June,  1891,  the  said 
plaintiff  received  the  sum  of  $239.17  on  ac- 
count of  the  Injuries  of  which  he  complains 
in  this  action  from  the  said  defendant  com- 
pany, and  on  the  date  aforesaid  the  plain- 
tiff. In  writing,  acknowledged  the  receipt  of 
said  sum  of  money,  and  in  consideration  of 
the  payment  of  the  same  to  him  released  the 
said  defendant  from  all  claims  and  demands 
for  damages,  indemnity,  or  othor  form  oi 


compensation  on  account  of  the  InjnrleB  com- 
plained of  In  this  declaration  in  tills  action, 
and  waived  any  and  all  claims  he  might 
have  or  be  supposed  to  have  then  or  there- 
after against  the  said  defendant  as  growing 
ont  of  said  injuries,  and  this  the  said  de- 
fendant company  is  ready  to  verify." 
'"Defendant's  Special  Plea  No.  3.  For  fui^ 
ther  plea  in  this  behalf  the  defendant  says 
the  plaintiff  ought  not  to  have  and  maintain 
this,  his  action,  because  the  defendant  avers 
that  on  the  6th  day  of  June,  1891,  the  said 
plaintiff  received  the  sura  of  $239.17  on  ac- 
count of  the  injuries  of  which  he  complains 
In  this  action,  which  sum  of  money  was  paid 
to  him  from  what  is  known  as  the  "West  Vir- 
ginia Central  Relief  Fund,*  which  is  a  fund 
raised  for  the  benefit  of  the  employes  of  the 
defendant  company  injured  while  In  the  dis- 
charge of  their  duties  as  such  employes;  to 
which  fund  the  said  defendant  was  a  large 
contributor,  which  amount  was  paid  for  and 
on  behalf  of  the  defendant  company  to  the 
said  plaintiff;  and  on  the  day  aforesaid  the 
plaintiff,  iQ  writing,  acknowledged  the  re- 
ceipt of  said  sum  of  money,  and  In  consider- 
ation of  the  payment  of  the  same  to  him  re* 
leased  the  said  defendant  from  all  claims 
and  demands  for  damages,  Indemnity,  or 
other  form  of  compensation  on  account  of 
the  Injuries  complained  of  In  his  declaratloa 
In  this  action,  and  waived  any  and  all  claims 
he  might  have  or  be  supposed  to  have  then 
or  thereafter  as  growing  out  of  such  inju- 
ries. This  the  said  defendant  company  Is 
ready  to  verify.'* 

"Defendant's  Special  Plea  No.  4.  For  fur- 
ther plea  in  this  behalf  the  defendant  says 
that  the  plaintiff  ought  not  to  have  and 
maintain  this,  his  action,  because,  as  the  de- 
fendant .avers,  on  the  6th  day  of  June,  1891, 
the  said  plaintiff  received  the  sum  of  $239.17 
on  account  of.  the  InJuTles  of  which  he  com- 
plains In  this  action,  part  of  which  was  paid 
to  him  from  what  is  known  as  the  'West 
Virginia  Central  Relief  Fnnd,'  which  is  a 
fund  nUsed  for  the  ben^t  of  the  employes 
of  the  defendant  company  injured  while  in 
the  discharge  of  their  duties  as  such  em- 
ployes, to  which  fond  the  said  defendant 
was  a  large  contributor,  and  part  of  whldi 
amount  was  paid  m  part  directly  by  said  de- 
fendant; and  on  the  date  aforesaid  the  plain- 
tiff, In  writing,  acknowledged  the  receipt  of 
said  sum  of  money,  and  in  consideration  of 
the  payment  of  the  same  to  him  released  the 
paid  defendant  from  all  claims  and  demands 
for  damages.  Indemnity,  or  other  form  of 
compensation  on  account  of  the  Injuries  com- 
plained of  in  his  declaration  In  this  actlMi, 
and  waived  any  and  all  claims  he  might 
have  or  be  supposed  to  have  then  or  there- 
after as  growing  out  of  such  Injuries;  and 
this  the  said  defendant  company  Is  ready  to 
verify." 

"PhilntlfTs  S[)eclal  Reply  No.  1.  The  plain- 
tiff, for  special  reply  to  the  special  pleas  Nos. 
1,  2,  3,  and  4.  filed  in  this  cause  by  the  said 
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def endant,  says  he  ongbt  not  to  be  preclTided 
from  maintaining  his  said  action  because  of 
the  matters  In  said  pleas  contained,  because 
he  says  that  on  the  6th  day  of  June,  1881, 
when  the  said  paper  writing  set  forth  in  said 
plea  was  signed  by  him,  the  plalntlCt,  he,  the 
said  plalntilf,  was  an  Infant  under  the  age 
of  21  years,  and  not  bound  by  said  writing 
aforesaid;  and  the  same  was  repudiated  im- 
mediately by  liim,  of  which  repudiation  the 
said  defendant  had  notice.  And  this  he  la 
ready  to  verify,  and  wherefore  he  prays  Judg- 
ment" etc. 

"Plaintiff's  Special  Reply  No.  2.  And  the 
said  plaintiff,  for  further  special  reply  to  the 
special  pleas  Nos.  1,  2,  3,  and  4,  flled  by  the 
said  defendant,  says  he  ought  not  to  be 
precluded  from  having  and  maintaining  his 
said  action  by  reason  of  the  matters  set  forth 
In  said  pleas;  because  he  says  the  said  pa- 
per writing,  dated  June  6, 1801,  was  procured 
to  be  executed  by  him  by  the  false,  fraudu- 
lent, and  deceitful  representations  and  con- 
cealments of  the  said  defendant  by  and 
through  Its  agent,  who  procured  said  writing 
to  be  executed,  to  the  effect  that  said  writ- 
ing was  nothing  more  than  a  receipt  for  dues 
dne  to  him  as  a  member  of  said  relief  asso- 
ciation, and  would  not  in  any  manner  affect 
or  impair  any  claim,  right,  or  demand  wblch 
he  might  have  or  maintain  against  said  de- 
fendant railroad  company  for  the  sereral 
wrongs  and  grievances  set  forth  In  the  decla- 
ration In  this  case,  which  said  false,  fraudu- 
lent, and  deceitful  representations  so  made 
by  the  said  defendant  by  and  through  its 
said  agent  who  procured  the  execution  of  said 
writing  aforesaid,  were  at  the  time  belieTed 
and  relied  upon  by  the  plaintiff,  and  caused 
tiim  to  execute  said  writing  aforesaid;  all  of 
which  be  is  ready  to  reil^.  Wherefore  he 
prays  Judgment,"  etc. 

On  the  lOtb  day  of  March  the  defendant, 
by  its  general  rejoinders  to  said  two  special 
replications,  put  Itself  upon  the  country.  *  Is- 
sue was  Joined,  and  the  case  submitted  to  a 
Jury,  which  resulted  in  a  verdict  In  favor  of 
the  plaintiff  for  $5,000,  and  on  motion  of  the 
defendant  the  verdict  was  set  aside,  and  a 
new  trial  awarded.  On  the  15th  day  of  Jan- 
nary,  1805,  Hon.  P.  J.  Crogan,  special  Judge, 
presiding,  the  plaintiff  was  granted  leave  to 
amend  his  declaration  by  striking  therefrom 
these  "words;  "While  the  said  train  was 
standing  on  the  railroad  track  of  the  said  de- 
fendant, and  not  in  motion,"  which  was  ac- 
cordingly done,  and  the  cause  was  again  sub- 
mitted to  a  jury,  and  on  the  16th  of  January, 
1805,  the  Jury  having  fully  heard  the  evi- 
dence in  chief  on  the  part  of  the  plaintiff,  the 
defendant  moved  the  court  to  exclude  said 
evidence,  on  the  ground  that  the  same  was 
not  sufficient  to  maintain  the  issue  on  the 
part  of  the  platnttfC,  which  motion  the  court 
overmled,  and  on  the  17th  day  of  Janu- 
ary, 1886,  after  having  fully  heard  the  evi- 
dence, the  defendant,  by  its  attorney,  demur- 
red to  t2ie  evidence,  In  which  demnrrer  the 


plaintiff  Joined,  and  the  court  took  time 
to  consider  said  demurrer  to  the  evidence.  On 
the  ISth  day  of  January  the  Jury  returned  a 
verdict  in  favor  of  the  philntlff  for  $0,000. 
On  the  lOtb  of  the  same  month  the  court  over- 
ruled the  defendant's  demurrer  to  the  plain- 
tUTs  evidence,  and  thereupon  the  defendant 
moved  the  court  to  set  aside  the  verdict  of 
the  Jury  because  the  damages  assessed  were 
excessive,  which  jnotion  the  court  overruled, 
and  entered  Judgment  on  said  verdict.  To 
the  action  of  the  court  In  overruling  the  de- 
murrer to  the  evidence  the  defendant  except- 
ed, and  took  a  bill  of  exceptions  setting  forth 
the  evidence. 

As  to  the  demnrrer  to  the  declaration,  while 
the  language  describing  the  officer  or  em- 
pIoy6  who  put  the  train  In  motion  at  the  time 
the  defendant  was  stooping  to  withdraw  the 
coupling  pin  Is  somewhat  Indefinite  and  gener- 
al, we  think  the  charge  of  negligence  on  the 
part  of  the  defendant  Is  sufficiently  alleged, 
and  the  demurrei  to  the  declaration  was  prop- 
erly overruled.  The  special  pleas  flled  by 
the  defendant  rely  upon  the  alleged  fact  that 
the  plaintiff  received  from  the  West  Virginia 
Central  Relief  Fund  a  certain  sum  of  money, 
$75  of  which  amount  was  paid  by  the  de- 
fendant, and  that  he  acknowledged  the  re- 
ceipt thereof,  and  released  the  plaintiff  from 
all  demands  for  damages  on  account  of  his 
injuries  complained  of  in  this  suit;  that  he  re- 
ceived $239.17  on  the  6th  day  of  June,  1891, 
from  the  defendant,  on  account  of  the  Inju- 
ries of  which  he  complains,  and  that  he,  in 
writing,  acknowledged  the  receipt  of  said 
sum,  and  In  consideration  thereof  released  the 
defendant  from  all  claims  for  damages.  Plea 
No.  3  alleges  that  said  sum  was  paid  de- 
fendant by  the  West  Virginia  Central  Re- 
lief Fund,  which  sum  was  paid  for  the  de- 
fendant to  the  plaintiff,  and  In  consideration 
thereof  he  released  the  defendant  from  all 
claims  and  demands  for  damages,  etc.  Plea 
No.  4  alleges  that  said  amount  of  money  was 
paid  partly  by  said  relief  fund  and  part  di- 
rectly by  the  defendant,  and  In  consideration 
thereof  he  released  all  claims  for  damages, 
etc.,  on  account  of  the  injuries  complained  of. 
The  plaintiff,  in  his  special  reply  No.  1  to' 
said  special  pleas  Nos.  1,  2,  3,  and  4,  says 
he  ought  not  to  be  precluded  from  maintain- 
ing his  action,  because,  when  the  writing  set 
forth  in  said  plea  was  signed  by  him,  he  was 
an  Infant  under  the  age  of  21  years,  and 
not  bound  by  said  writing,  and  that  he  Im- 
mediately repudiated  it  In  special  reply  No. 
2  to  said  pleas  he  avers  that  he  was  procured 
to  execute  said  paper  by  false  and  fraudu- 
lent representations  made  to  him  by  the  ae- 
fendant  through  Its  agent  As  to  the  acts  of 
infants,  the  law  regards  them  as  voidable. 
The  reply  avets  that  he  Immediately  repudi- 
ated It  At  all  events,  he  mnst  be  regarded 
as  having  repudiated  it  when  be  Instituted 
this  suit  As  to  the  time  of  avoidance  by 
infants  of  their  contracts  we  find  the  law 
stated  in  10  Am.  &  Eng.  Bnc.  Law,  643,  nn- 
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der  the  title  "Infaiits,"  as  follows:  "When 
an  infant  has  conveyed  real  estate,  he  can- 
not afflnn  or  avoid  hia  conveyance  on  tue 
ground  ot  Infancy  until  he  has  arrived  at 
the  age  of  majority;  but  in  other  transactions, 
especially  where  personal  property  or  execu- 
tory contracts  are  involved,  the  Infant  may 
avoid  at  any  time."  And  In  the  case  of 
Craig  V  Van  Bebber,  100  Mo.  584,  13  S.  W. 
906,  18  Am.  St  Bep.  569,  We  find  that  court 
stated  the  law  thus:  "The  rule  that  requires 
an  infant  who,  upon  coming  of  age,  repudi- 
ates a  contract  executed  by  him  during  his 
minority,  and  which  has  been  in  whole  or  in 
part  executed  by  the  adult  party  thereto,  to 
return  the  property  or  consideration  receiv- 
ed, applies  only  where  the  Infant  has  the 
property  or  6onslderation  at  the  time  he  at- 
tains full  age.  If  he  has  wasted  or  SQuander- 
ed  it  during  infancy,  he  can  repudiate  the 
contract  without  making  a  tepder  thereof." 
In  the  notes  to  that  case  on  page  688  It  is 
said:  "It  Is  difficult  to  see  upon  what  theory 
of  plradlng  or  practice  the  infant  could  be  re- 
quired in  such  an  action  against  him  on  the 
contract  to  restore  the  consideration,  if  he 
wished  to  take  advantage  of  his  infancy,  un- 
less a  restoration  of  the  consideration  be  a 
cooditlon  precedent  to  a  disaffirmance,  whtcb 
fs  very  seldom  maintained."  "The  obligation 
of  an  Infant  to  restore  the  consideration  re- 
ceived  by  blm  under  a  contract  which  he 
claims  to  disaffirm,  where  he  Is  a  party  plaln- 
tiff  in  an  action  fonnded  on  the  disafflrmance, 
has  been  the  subject  of  a  good  deal  of  dif- 
ference of  opinion,  and  there  can  hardly  be 
said  to  be  any  well-defined  rule.  It  has 
so  me  times  been  held  that  a  restoration  of  the 
consideration,  or  an  offer  to  restore  it,  waa  a 
condition  precedent  to  a  disaffirmance  by  an 
Infant  of  his  contract,  so  that  there  could  be 
no  effectual  avoidance  of  it  unless  this  condi- 
tion had  been  complied  with,"— citing  Kilgore 
T.  Jordan,  17  Tex.  341;  Stuart  v.  Baker,  Id. 
417;  Bingham  v.  Barley,  55  Tex.  281.  It  is, 
howerer,  further  said:  "it  is  safe  to  affirm  the 
authorities  generally  do  not  require  the  per- 
formance of  any  such  condition  to  a  disaffirm- 
ance, and,  although  some  of  them  may  say 
that  under  certain  circumstances  an  Infant 
cannot  disaffirm  his  contract  and  maintain  an 
action  to  recover  back  the  property  or  money 
parted  with  unless  he  ventures  or  offers  to 
restore  the  consideration,  yet  we  take  It  tnat 
all  that  Is  meant  Is  that  a  restoration  or  an 
offer  to  restore  is  simply  a  condition  to  the 
obtaining  of  the  relief  sought,  and  not  to  the 
disaffirmance  Itself."  In  the  case  we  are  con- 
sidering there  la  nothing  to  show  that  any 
portion  of  the  money  received  remained  in  the 
bands  of  the  minor,  and  under  the  circum- 
stances he  might  dlsafflnn  the  release  without 
restoring  the  money  received.  This  brings 
us  to  the  consideration  of  the  defendant's  mo- 
tion to  odode  the  plahttUTs  erldence.  The 
defendant,  however,  after  making  Its  motion 
to  exclude  the  plalntlflrB  evidence,  proceeded 
to  Introduce  Its  own  evidence,  and  by  so  doing 


the  defendant  waived  the  questions  raised  by 
its  motion  to  exclude  the  evidence.  In  the 
case  recently  decided  by  this  court  of  Milling 
Co.  V.  Watkins,  24  S.  E.  612,  Holt.  P.,  In  de- 
livering the  opinion  of  the  court,  says:  "Sacb 
party,  at  certain  stages  of  the  trial,  moved 
the  court  to  exclude  the  evidence  from  the 
Jury,  but,  when  this  motion  was  overruled 
by  the  court,  destroyed  its  effect  as  a  de- 
murrer to  the  evidence  by  introduclug  fur- 
ther evidence,  so  that  defendant's  exceptioD 
to  that  ruling,  having  been  thus  waived,  can- 
not be  considered."  And  so  we  most  hold  in 
this  case  that  the  defendant,  after  moving 
to  exclude  the  platntifil's  evidence,  having 
gone  on  and  adduced  Its  own  evidence  to  the 
Jury,  thereby  waived  its  exception  to  the 
ruling  of  the  court  on  said  motion. 

Coming  next  to  the  consideration  of  the 
demurrer  to  the  evidence,  our  latest  ruling 
as  to  the  effect  of  such  demurrer  la  found  in 
the  case  of  Mapel  v.  John,  24  3.  E.  60S, 
recently  decided  by  this  court  In  that  case 
(point  4  of  the  syllabus)  it  is  held  that:  "By 
demurring  to  evidence  the  demurrant  is 
now,  under  section  9  of  chapter  131  [Code], 
not  held  to  waive  any  part  of  his  competent 
evidence;  but  where  It  conflicts  with  that 
of  the  other  party  it  will  be  regarded  as 
overborne,  unless  it  manifestly  appears  to 
be  clearly  and  decidedly  preponderant.  He 
admits  the  credit  of  the  evidence  demurred 
to,  and  all  inferences  of  fact  that  may  be 
fairly  deduclble  from  the  evidence,  but  only 
such  facts  as  are  fairly  deduclble;  and  re- 
fers it  to  the  court  to  deduce  such  fair  In- 
ferences." The  question  raised  by  the  de- 
murrer to  the  evidence  and  submitted  for 
our  consideration  is  whether  the  negligemt* 
averred  and  relied  upon  by  the  plaintiff  In 
his  declaration  as  entitling  him  to  recover 
damages  from  the  defendant  on  account  of 
Its  negligence  Is  sustained  by  the  proofs  is 
the.  cause.  The  plaintiff  was  the  middle 
brakeman  upon  the  freight  train  that  caused 
the  injury  complained  of.  When  we  look 
to  the  declaration  to  ascertain  upon  what 
grounds  he  bases  hie  claim  for  damages,  we 
find  that  he  alleges  that  the  conductor  of  the 
said  train,  who  had,  under  the  rylea  and  regu- 
lations made  by  said  defendant,  full  chargp 
and  control  of  said  train  of  cars  and  the  run- 
ning thereof,  whose  orders  and  commands  it 
was  his  duty  to  ol>ey,  ordered  and  required 
him,  while  the  said  train  was  standing  on  the 
railroad  of  the  said  defendant  and  was  not  in 
motion,  to  go  to  a  certain  part  of  said  tralnand 
uncouple  certain  ones  of  the  said  cars  from 
the  train  aforesaid,  and  In  obedience  to  said 
order  of  said  conductor,  and  without  any 
fault  or  negligence  on  his  part,  he  go  to 
said  part  of  said  train  for  the  purpose  of 
obeying  said  command  of  the  conductor, 
and  did  attempt  to  uncouple  the  said  cars 
from  said  train,  as  it  was  his  duty  to  do 
under  the  command  of  said  condnctor,  and 
while  so  engaged  in  uncoupling  or  attempt- 
ing to  80  uncouple  said  cars  under  said  or 
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der,  without  any  Qegligence  or  want  of  care 
on  his  part,  the  defendant,  by  and  through 
Its  employes  and  superior  officers  In  charge 
of  said  train,  and  without  any  warning  of 
any  kind  to  the  plaintiff  so  engaged,  without 
negligence  or  fault  of  any  kind  on  his  part 
In  the  dlacbai^  of  his  duty  under  the  said 
command  and  order  of  bis  said  superior  of- 
ficer, did  with  gross  caieleBsness  and  negli- 
gence, and  without  any  wamii^  to  plaintiff, 
and  white  the  plaintiff  was  between  the 
said  cars  for  the  purpose  of  uncoupling  the 
same,  cause  the  said  locomotlre  train  and 
cars  to  be  put  in  sudden  rapid  and  violent 
motion,  whereby  the  plaintiff,  without  any 
fanlt  or  negligence  on  his  part,  and  without 
his  being  able  to  avoid  the  same,  was  vio- 
lently struck  by  the  said  cars,  knocked 
down,  and  run  over  by  the  same,  and  was 
in  consequence  greatly  wounded,  and  ren- 
dered unfit  for  manual  labor,  etc.  Are  these 
allegations  sostained  by  the  proofo?  In 
seeking  the  fitcts-  Immediately  connected 
with  the  a«;Ident  which  resulted  In  the  In- 
jury complained  of,  there  is  no  one  who 
was  better  acquainted  with  the  facts  than 
the  plaintifF  himself,  and  he  says:  TThe  con- 
ductor ordered  me  to  uncouple  a  car  next  to 
the  engine,  and  ride  It  back  on  tlie  side 
track,  and  I  told  him  'All  right'  And  there 
were  no  one  at  the  switch.  I  waved  them 
ahead,  and  xtm  on  down  to  the  switch,  and 
OfifmeA  the  swltdi,  and  waved  them  baxk, 
and  as  they  came  back  I  put  one  hand  on 
one  bumper  and  the  other  on  the  other 
bumper.  No  handles  <m  that  side  to  get  on; 
and  Just  as  I  got  up,  the  car  parted,  and 
jerked  me  down,  and  the  engine  run  over 
me."  He  farther  says  he  walked  down  the 
track  a  «h<nt  distance.  *  *  and  when 
the  train  came  b^ck  to  me  it  wasnt  moving 
very  fast;  just  in  an  ordinary  gait;  and  I 
throwed  one  hand  on  one  bumper  and  the 
other  one  on  the  other  bumper,  and  drew 
m^eU  up;  straddled  the  bumpers."  Had 
a  lantern  In  his  hand,  and  when  adted  what 
position  he  was  in  when  the  cars  separated 
replied,  '"One  foot  on  one  bumper  and  the 
other  one  on  the  other  bumper,  just  In  the 
act  of  reaching  for  the  pin."  When  we  turn 
to  the  testimony  of  George  Manear.  who 
was  the  rear  brakeman  on  the  train,  we  find 
he  was  asked  ttf  "tell  the  jniy  who  un- 
coupled and  took  out  the  coupling  pin  be- 
tween the  car  and  tiie  engine  at  the  time 
and  just  before  Mr.  Young  was  hurt,"  and 
replied.  "I  took  out  the  pin;"  -  and  when  ask- 
ed hy  whose  dirMtions.  If  any  one's,  he  did 
that,  answered:  ''Well.  I  knew  that  the 
car  was  to  be  put  In.  The  conductor  had 
UAA  me.**  He  was  then  asked,  **Xold  you 
what?"  and  answered,  ^TTidd  me  that  car 
was  to  go  In  the  siding."  It  appears,  then, 
that  the  train  was  In  motion  in  obedtence 
to  the  signal  of  the  plaintiff  faims^  when 
he  swung  himself  on  the  bumpers,  and, 
standing  with  one  foot  on  the  bumper  of 
each  car,  his  lantern  In  bis  left  hand,  he 


stooped  and  reached  to  withdraw  the  coup- 
ling pin,  which  had  already  been  withdrawn 
by  bis  fellow  servant,  George  W.  Manear, 
without  informing  plaintiff  of  the  fact,  and 
from  some  cause  the  cars  separated,  and  al- 
lowed him  to  fall  between  the  wheels,  which 
crushed  his  arm  and  broke  his  leg.  What 
caused  the  cars  to  hitparate  does  not  appear. 
It  may  have  been  by  slacking  the  ^»eed  of 
the  engine.  It  surely  was  not  done,  as  al- 
leged in  the  declaration,  "by  causing  the 
said  locomotive,  train,  and  cars  to  be  put 
In  sudden  rapid  and  violent  motion,  where- 
by the  said  plalutiff,  without  any  fault  or 
negligence  on  his  part,  and  without  bis  be- 
ing able  to  avoid  the  same,  was  violently 
struck  by  the  said  cars,  knocked  down,  and 
run  over  by  the  same."  Neither  can  we  say 
the  Injury  was  caused  by  the  negligent  con- 
duct of  the  conductor.  It  was  after  two 
o'dodt  at  night  This  car  was  to  be  left 
at  Thomas,  and  the  conductor  ordered  the 
plaintiff  **to  uncoui^e  a  car  next  to  the  en- 
gine, and  ride  it  badt  on  the  side  track." 
This  order  was  one  which  the  craductor  In 
the  performance  of  his  duties  had  a  pei^ 
feet  right  to  give,  and  it  was  one  of  the 
duties  of  the  plaintiff  to  carry  It  into  execu- 
tion. The  duties  of  a  brakeman  are  weU 
known  to  be  attraded  with  iB  much,  or  per- 
haps more,  hazard  than  any  position  on  the 
train,  and  when  the  plaintiff  to<A  the  place 
as  brakeman  aa  this  railroad  he  assumed 
the  attendant  risks;  and  it  appears  from  the 
plaintiff's  own  testimony  that  although  he 
bad  his  lantern  in  his  hand,  he  did  not  know 
whether  the  coupling  pin  was  there  or  not 
when  he  stooi>ed  and  reached  for  It  Sev- 
eral exiierienced  railroad  men,  who  had 
been  engaged  as  brakemen  and  condncbvs 
from  23  to  25  years,  when  made  acquainted 
with  the  condnct  of  plaintiff  on  this  occa- 
sion, pronounce  it  caretess  and  negligent; 
ttiat  he  ought  not  to  have  attempted  to  pull 
the  pin  without  holding  to  something  -^th 
the  other  hand,  and  that  the  prcn»er  way 
would  have  been  to  back  the  car  Into  the 
aide  trat^  and  uncouple  it  after  the  engine 
stopped.  While  we  cannot  consider  George 
W.  Manear  as  free  ffom  blame  in  polling 
the  pin  without  informing  plaintiff  of  the 
fact  we  cannot  hold  the  defendant  respon- 
sible fbr  the  negligence  of  said  Manear. 
The  negllgoioe  complained  of  by  plaintiff  in 
his  declaration  Is  claimed  to  have  occurred 
after  the  plaintiff  stood  on  the  bumpers  be- 
tween the  cars,  but  no  such  negligence  Is 
shown.  ,If  the  action  of  Manear  was  neg- 
ligent it  occurred  before  that  time,  and, 
so  far  as  the  evidence  shows,  said  Manear 
acted  upon  his  own  responsiblll^.  See 
^wker  V.  Bailroad  Oo.,  16  W.  Vs.  628.  In 
the  case  of  Bailroad  Oa  v.  Boss.  112  U.  S. 
880.  fi  Sup.  Ct  181,  Mr.  Justice  Field,  In  de- 
livering the  opinion  of  tba  court  says:  "We 
know  from  the  manner  In  which  raflways 
are  operated  that  subject  to  the  general 
rules  and  orders  of  Uie  directors  of  the  com* 
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pany,  the  conductor  baa  entire  control  and 
management  of  the  train  to  which  he  la  as- 
signed. *  *  *  In  no  proper  aenae  of  the 
term  la  he  a  feUow  aerrant  vltb  the  flreman, 
the  brakeman,  the  portera,  and  the  engineer. 
The  latter  are  fdlow  aerranta  In  the  ran- 
nlng  of  the  train  nnder  hla  direction."  Pat> 
teraon.  In  bla  work  on  Ballway  Accident 
Law  (page  860,  i  820),  ai^a:  *mUwa7 
Bemnta  alao  impliedly  aaanme  ttie  rlak  of 
Injoiy  from  ne^lgence  on  the  part  of 
their  f  dlow  aerranta.  This  role  waa  not 
emmdated  In  PrleaUey  t.  Fowler,  8  Mees. 
&  W.  1,  bat  It  la  the  neceaaary  result  of 
the  declalon  in  that  caae  which  rests  the 
liability  of  the  maater  upon  hla  pnaonal  neg- 
ligence, for  a  master  cannot  be  said  to  be 
personally  negligent  if  an  injury  ta  canaed  to 
a  servant  by  the  negligence  of  a  fellow  aerr- 
Taut,  in  whoee  original  aelectlwi  and  snbae- 
quent  retenUim  in  hla  post  the  master  haa 
ezerdaed  due  care."  O.  W.  Manear  and  the 
plaintUt  were  both  brakemm  occupying  the 
same  grade  of  emi^oyment  Manear  did  not 
-act  In  a  superlw  capacity  to  the  plaintiff, 
and  they  must  be  regarded  as  fellow  serv- 
ants. See  Madden  v.  Railway  Oo^  28  W.  Ta. 
818.  See,  also,  Daniti's  Adm'r  t.  Railway 
Oo.,  86  W.  Va.  4U.  15  S.  B.  182.  where  Holt. 
J.,  delivering  the  opinion  of  the  court,-  aaya: 
"He  who  engages  in  the  employment  of  an- 
other tt«  the  performance  of  specified  du- 
ttee  and  aenrloea  for  compensation  takea  up- 
on himself  the  natoral  and  ordinary  risks 
and  perils  Inddoit  to  the  perfwmance  of 
such  services,  including  the  perlla  arising 
from  tiie  carelessneaa  and  negligence  of 
those  who  are  In  the  same  employment  aa 
fellow  sarantH."  See  M^ESnney,  Fellow  Serv. 
p.  la  I  8;  also  page  287.  I  121,  where  the 
law  on  this  question  Is  thus  stated:  "It  one 
brakeman  la  Injnred, through  the  negligence 
of  another  brakeman  In  the  p«fonnance  of 
hla  ordinary  avocations,  the  current  of  au- 
thority Is  unbroken  to  the  effect  tiiat  the:^ 
are  fellow  servants,  and  the  company  Is 
not  llaUe.**  See  Beuhilngs*  Admt  t.  Ball- 
way  Co,  87  W.  Ya.  fi02.  16  S.  B.  485.  There 
Is  nothing  In  the  record  which  imputea  neg- 
ligence to  the  conductor.  The  plaintiff,  by 
hla  careless  conduct,  plainly  contributed  to 
hla  own  Injury.  For  theae  reaaona  the  de- 
murrw  to  the  erldence  should  haTe  hem 
sustained,  and  Judgment  thereon  given  for 
the  defendant,  and  the  .circuit  court  erred 
in  not  ao  holding.  The  Judgment  complained 
of  la  rerened,  and  Judgment  la  rendered  for 
the  defendant  on  the  demurrer  to  the  evi- 
dence^ with  costs,  etc. 


(€L  W.  Til  TOO 

BX^B  V.  MOUNTS. 

(Sopnme  Oonrt  vt  Appeals  of  West  Tbgfaila. 
March  2S,  1896.) 

Down— PbIOSITT— SOBROOATIOS. 

1.  Where  the  owner  of'  a  tract  of  land  has 
alloired  the  <ame  to  be  incumbered  by  deeds  of 
ttnat  and  Jodgment  Umis,  and  while  It  Is  In  that 


condition  he  Intermanfas.  and  then  be  and  his 
wife  make  a  conTeyance  of  the  land  to  a  third 
partr.  in  which  she  did  not  eflectiTelT  Join,  be- 
ing then  an  infant,  who,  out  of  the  panuuise 
moDer,  pays  off  and  discharges  said  liens  in  order 
to  relieve  the  propertj  therefrom,  he  is  entitled 
to  be  subrogated  tt.  the  ririita  of  the  parties  hold- 
ing said  liens,  and  jnch  Bens  are  paramount  to 
said  wife's  right  of  dower  on  the  decease  of  her 
husband. 

2.  The  doctrine  of  subrogation  is  not  applied 
In  favor  of  one  who  has  c^dooaly  and  aa  a  mere 
volunteer  paid  the  debt  of  another  for  whldi 
neither  he  nor  his  propertr  waa  answerable,  but 
It  will  be  applied  whenever  the  person  otaimmg 
its  benefit  has  paid  a  debt  for  which  another  was 
primarily  aoswetable,  and  which  be  was  com- 
pelled  to  pay  in  order  to  protect  bis  own  rights 
and  save  nis  own  property. 

3.  The  doctrine  of  aabn»ation  Is  that  one 
who  has  the  riahi  to  pay  and  does  pay  a  debt 
which  ought  to  nave  been  paid  bj  another  Is  en- 
titled to  exercise  411  the  remedies  which  the  cred- 
itor possessed  against  that  other,  and  to  Indem- 
nity from  the  fond  out  of  which  should  have 
beui  made  the  payment  which  he  has  made. 

4.  Where  the  owner  of  land  which  is  incum- 
bered by  tmsl  liens,  judgment  Uens,  and  liens 
for  the  original  purdiaae  money,  which  liens 
are  paramount  to  the  dower  ri^ht  of  his  wife  in 
the  event  of  Jiis  death,  sells  said  land  to  a  third 
party,  who  pays  off  and  disdiarges  these  liens 
as  a  part  of  the  purchase  money,  he  is  subrogated 
to  the  rights  of  said  lienors,  and.  If  said  liens 
absorb  the  entire  purchase  money,  said  vendor's 
widow  is  not  entitled  to  dower  oat  of  said  pur- 
chase money. 

(Syllabas  by  the  Court.) 

Appeal  from  circuit  court,  Logan  connty. 

Bill  by  Ona  Blalr  against  Moses  Mounts  to 
cancel  a  deed  and  enforce  a  dower  right 
From  a  Judgment  for  plaintiff,  defendant  ap* 
peala  Reversed. 

H.  K.  Shumate,  a  M.  Turley,  and  Camp- 
bell &  Holt,  tm  appellant  John  S.  Marcmn, 
tm  appellee. 

EINGLISH,  3.  Ona  Blalr  filed  her  bm  on 
the  first  Monday  In  May,  1891,  at  rules  then 
held  for  the  circuit  court  of  Logan  county, 
against  Moses  Mounts,  suing  by  her  next 
friend.  Joseph  S.  Blalr,  in  which  she  claims 
to  be  entitled  to  dower  In  a  tract  of  land  con- 
taining 138  acres,  as  the  widow  of  S.  S.  Jack- 
son, deceased.  She  states  In  her  bill  that  the 
said  S.  8.  Jackson  sold  and  conveyed  to  the 
defendant,  Moses  Mounts,  said  tract  of  land, 
and  supposes  that  she  Joined  with  her  bus- 
band  In  making  the  deed  for  said  land  to  de- 
fendant, but  says  that  she  has  no  distinct 
recollection  of  the  fact  She.  however,  ex- 
hibits a  copy  of  the  deed  with  her  bill,  and 
says  that  at  the  time  of  the  execution  of  said 
deed  (the  15th  day  of  February,  1889)  she  was 
an  Infant  under  the  age  of  21  years,  and  that 
having  signed  the  same  while  In  her  Infancy, 
It  does  not  bind  her,  or  bar  her  of  her  right  of 
dower  In  and  to  said  tract  of  land,  and  she 
revokes  and  repudiates  her  acts  In  executing 
said  deed,  and  she  prays  that  her  dower  may 
be  assigned  her  therein.  On  the  26th  day  of 
April,  1892,  the  said  Ona  Blalr,  having  ar- 
rived at  the  age  of  21  yeiLrs,  filed  her  amend- 
ed bill,  in  which  she  alleges  that  her  deceased 
husband,  S.  S.  Jackson,  was  In  his  lifetime 
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possessed  In  fee,  Tmt  not  seised,  ot  a  cer^ 
tain  tract  of  land  contalulnr  2SS  acres,  sltn- 
ated  In  Logan  conntT.  W.  Va.,  on  Island 
creek,  the  l^al  title  to  which  was  then  vested 
In  <me  Samuel  Jackson;  that  said  tract  of 
land  was  sold  by  said  S.  S.  Jackson,  In  his 
lifetime,  to  the  defendant,.  Moses  Mounts,  and 
was  couTeyed  to  said  Mounts  by  Samuel 
Jacbsnt,  and  a  copy  of  the  deed  for  same  Is 
filed,  which  describes  the  property.  Plaln- 
tUT  claims  that  she  Is  entitled  to  dower  In 
said  last-named  tract  of  land,  and  asks  that 
ber  dower  therein  may  be  assigned  her,  and 
that,  having  arrived  at  the  age  of  21  years, 
she  may  be  allowed  to  prosecnte  her  suit  In 
her  own  name.  The  defendant,  Moses  Mounts, 
filed  a  demurrer  to  the  plalntUTs  original  bill, 
which  was  overmled,  and  thereupon  said  de- 
fendant tendered  and  asked  leave  to  file  his 
answer  ttf  the  plaintiffs  original  bill,  to  the 
filing  of  which  the  plaintUT  objected.  The 
court  overmled  the  objection,  and  permitted 
the  answer  to  be  filed,  and  the  plalntifF  ex- 
cepted in  writing,  which  exceptions  were 
considered  by  the  court  and  overmled,  and  the 
plaintiff  replied  gennally.  The  defendant. 
In  his  answer,  avers  and  charges  that  he  i»ald 
and  discharged  liens  and  Incumbrances  and 
purchase  money  against  said  lands,  setting 
AMTth  the  respective  amounts,  and  the  parties 
to  whom  paid;  that  said  liens  and  Incum- 
brances were  against  said  lands,  and  created 
pilor  to  the  marrtage ,  between  the  plaintiff 
and  9.  S.  Jackson,  and  that  said  lands  were 
sold  to  defteidaat  for  the  parpose  of  disdiar^ 
gtDg  the  same,  and  that  In  pnrsnance  of  said 
agreement  he  paid  off  and  discharged  said 
liens,  and  that  the  amount  thereof  was  the 
fnll  value  of  said  lands  at  the  date  of  said 
purchase;  and  he  charges  that  If  the  plain- 
tiff be  entitled  to  any  dower  In  said  lands  It 
would  only  be  in  the  surplus  after  the  dis- 
charge of  said  liens  and  Incumbrances;  and 
that,  if  the  plaintiff  be  entitled  to  any  dower 
in  said  lands  < which  be  denies),  the  same 
should  be  set  apart  to  her  in  gross,  and  not 
asdgned  ont  of  said  lands;  and  that  In  that 
event  he  would  be  entitled  to  reimbursement 
therefor  out  of  the  estate  of  said  S.  S.  Jack- 
son, deceased;  and  that  at  the  death  of  said 
8.  S.  SaAam  he  had  personal  estate  over 
and  above  what  wbb  snffldent  to  pay  bis 
debtt  to  the  amount  of  $1,000,  and  that  said 
penHmal  estate  went  Into  the  hands  of  his 
admlntotrator,  and  to  which  fund  he  calls  fdr 
reimboreement  of  said  dower  Interest  if  the 
said  plaintiff  be  entitled  thereto;  and  be  asks 
that  the  administrator  of  said  estate  be  made 
a  party  to  the  suit,  and  be  compelled  ont  of 
the  funds  In  his  hands  to  pay  the  amount,  if 
any,  that  may  be  allowed  to  plaintiff  as  her 
dower  Interest  In  said  lands,  etc.;  and  the 
cause  was  referred  to  a  commissioner  to  ascer- 
tain  the  amount  of  said  liens  against  the  lands 
of  said  S.  S.  JacftBon  at  the  date  of  his  deed 
to  defendant,  their  nature  and  amount,  which 
of  said  liens  were  created  before  the  marriage 
of  plaintiff  to  S.  8.  Jackson  and  wlii^  were 


created  thereafter,  what  sum  or  sums  had 
been  paid  upon  said  liens  or  either  of  them, 
to  whom  and  by  whom  paid,  and  how  and 
whm  the  said  payments  were  made,  what 
lands  said  S.  S.  Jackson,  deceased,  was  srised 
of  as  an  estate  of  Inheritance  at  any  time 
during  coverture  with  the  plaintiff,  Ona  Blair, 
whether  the  title  thereto  was  legal  or  equi- 
table, showing  the  number  of  acres,  location, 
and  ^ue  thereof,  and  the  nature  of  the  evi- 
dence of  his  title  thereto,  the  value  of  the 
rents.  Issues,  and  prc^ts  of  the  real  estate 
mentioned  In  the  bill  and  proceedings  from 
the  date  of  the  death  of  a  S.  Jackson  until 
the  commencement  of  this  suit,  the  value  of 
the  rents,  Issues,  and  profits  of  the  real  estate 
mentioned  In  the  plaintiff's  bill  and  proceed- 
ings from  the  commencement  of  the  suit  until 
the  date  of  the  report,  and  the  annual  rental 
value  of  said  real  estate.  In  response  to  these 
requirements,  the  commissioner,  on  the  2Sth 
day  of  April,  1894.  reported  that  at  the  date 
of  the  deed  from  S.  8.  Jackson  to  the  defend- 
ant, Moses  Mounts,  there  were  no  liens  «e- 
Istlng  against  said  lands;  that  dtuing  his 
coverture  with  the  plaintiff  the  said  S.  S. 
Jatdcson  was  seised  and  possessed  of  the  legal 
title  In  fee  to  a  tract  of  138.5  acres  of  land  sit- 
uated at  the  forks  of  Island  creek  In, said 
county,  and  of  the  equitable  title  in  fee  to  a 
tract  of  20QJ6  acres  adjoining  said  13S.6-acte 
tract;  that  $450  would  be  a  fair  annual  rental 
value  of  said  lands;  that  there  were  numer- 
ous liens  against  said  lands  at  the  date  of 
the  title  bond  executed  by  S.  S.  Jackson  to 
the  defendant.  Mounts,  which  are  set  forth 
and  described  in  a  statement  filed  with  said 
report,  all  of  which  liens  were  valid  and  sub- 
sisting at  the  date  of  the  marriage  of  the 
plaintiff  to  S.  S.  Jackson;  and  that  the  great- 
er part  of  said  llois  were  satisfied  by  the 
defendant.  Mounts,  he  applying  $4,144.25  of 
the  purchase  money  thereto,  and  that  said 
Mounts  paid  to  said  J.  M.  Jackson  the  sum 
of  $500,  for  which  he  does  not  give  said 
Mounts  credit,  as  he  was  of  opinion  that  the 
same  in  no  wise  constituted  a  lien  upon  the 
real  estate  In  controversy.  The  defendant, 
Moses  Mounts,  excepted  to  so  much  of  said 
report  as  found  that  the  amount  paid  to  J. 
M.  Jackson  was  not  a  charge  against  the 
lands  in  controversy  in  the  hands  of  S.  8. 
Jackson,  and  paramount  to  plaintiff's  dower 
rights.  Ona  Blair  also  excepted  to  said  com- 
missioner's report:  (1)  Because  said  repwt  is 
not  responsive  to  the  decree  of  reference,  and 
falls  to  embrace  matters  necessary  to  be  a»- 
certained  before  a  decree  can  be  made  In  the 
cause,  and  no  decree  can  be  made  upMi  said 
report  which  will  dispose  ctf  the  entire  matter 
of  controversy.  (2)  The  said  report  shows 
the  sum  of  $4,144.^  as  liens  upon  said  land 
paramount  to  plaintiff's  right  of  dower,  when 
the  evidence  dlsdoses  that  the  sum  of  $1,- 
230.32,  part  of  said  sum,  was  an  open  ac- 
count and  was  never  at  any  time  a  llem  t^on 
said  land.  ^  The  evidaice  shows  that  at 
ttw  date  of  flie  conveyance,  to  wlt^  Fetovafy 
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S,  1S89,  all  of  the  Hens  npon  said  land  had 
been  discharged,  and  said  land  was  absolnte- 
17  free  from  Incumbrance.  (4)  The  report 
falls  to  show  the  value  of  said  lapd  at  the 
date  of  said  conveyance.  (5)  The  report  falls 
to  show  the  amounts  of  rents  and  profits  of 
said  land  to  which  plaintltC  would  be  entitled 
from  the  date  of  said  conveyance  to  the  mak- 
ing of  said  report  Depositions  were  taken 
before  the  commissioner,  and  on  the  1st  day 
of  September,  1S94,  the  cause  was  heard, 
and  the  court,  in  its  decree,  overruled  the 
exceptions  to  the  commissioner's  report  tak- 
en by  the  defendant,  and  sustained  the  ex- 
ceptions taken  by  the  plaintiff  to  said  report 
so  far  as  the  same  ascertained  any  liens  or 
Incumbrances  upon  the  lands  mentioned  in 
the  plaintiflCs  bill  and  amended  bill  as  being 
paramount  to  plalntlfTs  claim  of  dower,  and 
decreed  that  the  plaintiff  was  entitled,  as 
tenant  in  dower,  to  the  use  of  one-third  of 
the  real  estate  In  the  plaintiff's  bills  men- 
tioned, notwithstanding  her  Joinder  In  the 
deed  for  said  lands  to  Uie  defendant;  and, 
the  defendant  in  his  answer  electing  to  pay 
a  sum  In  gross  In  lieu  of  dower  In  kind,  as 
he  has  the  right  to  do,  and  it  appearing  that 
the  plaintiff  was  21  years  of  age  at  the  time 
of  the  filing  of  her  amended  bill,  the  filing 
of  which  is  taken  as  her  first  demand  on  the 
defendant  for  her  dower  In  said  lands,  and 
It  appearing  to  the  court  that  the  value  of 
«aid  lands  at  the  time  of  the  alienation  there- 
of by  her  deceased  husband  was  $4,600,  and 
chat  the  gross  sum  to  which  she  was  en- 
titled was  $1,109.61,  decreed  said  amount  to 
plaintiff,  with  interest  and  costs,  In  full  sat- 
isfaction and  dischai^  of  her  dower  in  said 
real  estate;  and  from  this  decree  said  Moaea 
Mounts  appealed  to  this  court 

The  first  error  assigned  and  relied  npon 
Is  as  to  the  action  of  the  circuit  court  in 
overruling  the  demurrer  to  the  plaintiff's 
original  bill,  but  said  demurrer  Is  not  In- 
sisted on  In  argument,  and  is  presumed  to 
have  been  waived.  It  is  also  claimed  that 
the  court  erred  In  referring  the  case  to  a 
commissioner,  but  we  can  see  no  impro- 
priety In  the  reference,  as  the  matters  re- 
quired to  be  ascertained  by  the  decree  were 
necesaaiy  in  order  to  bring  ont  the  facts 
with  regard  to  the  Hens  existing  against 
the  real  estate  of  which  S.  S.  Jackson,  or 
any  other  to  his  use,  was  at  any  time  dur- 
ing the  coverture  seised  of  an  estate  of  in- 
heritance, and  when  they  were  created  with 
reference  to  his  marriage  with  the  plaintiff, 
the  amount  of  said  liens,  and  their  char- 
acter, etc.,  such  reference  being  the  most 
convenient  and  proper  method  of  bringing 
the  matters  before  the  court 

It  Is  next  claimed  that  it  was  error  to 
oreirnle  the  exceptions  of  the  defendant  to 
the  commissioner's  report  Said  commis- 
sioner finds  and  reports  that  at  the  date  of 
the  deed  from  S.  S.  Jackson  to  the  defend- 
ant, Hoaes  Mounts,  there  were  no  Uens  ex- 
latiiif  agatnst  said  lands;  that  daring  his 


I  coverture  with  plaintiff  said  S.  S.  Jackson 
was  seised  and  possessed  of  the  legal  title 
In  fee  to  a  tract  of  138.5  acres  of  land  situ- 
ated at  the  forks  of  Island  creek.  In  Logan 
county,  And  of  the  equitable  title  in  fee  to 
a  tract  of  206.5  acres  adjoining  the  first- 
named  tract;  that  at  the  date  of  the  title 
bond  executed  by  said  S.  S.  Jackson  to  the 
defendant  Mounts,  there  were  a  number  ot 
liens  against  said  land,  which  were  valid 
and  subsisting  Hens  at  the  date  of  the  mar- 
riage of  the  plaintiff  to  S.  S.  Jockscm;  that 
the  greater  part  of  said  Hens  were  satis- 
fied by  the  defendant  Mounts,  he  applying 
thereto  $4,144.25  of  the  purchase  money  for 
paid  lands,  and  paying  to  J.  M.  Jackscm  $500, 
which  S.  S.  Jackson  was  to  pay  in  satisfac- 
tion of  a  charge  on  the  land  for  the  support 
of  said  J.  M.  Jackson;  and  J.  M.  Jackson 
says  In  his  deposition  there  was  also  a  pni^ 
chase  money  Uen  of  $430  due  from  S.  8. 
Jackson  to  Samuel  Jackson  for  the  land  on 
the  north  ^de  of  the  creek,  which  wa»  paid 
by  the  defendant  Mounts,  ont  of  the  pur- 
chase money.  In  order  that  we  may  proper- 
ly determine  the  questions  raised  by  the 
pleadings  with  reference  to  the  plaintiff's 
claim  to  dower  in  these  lands  as  the  wife  of 
S.  S.  Jackson,  It  is  necessary  that  we  ahonld 
look  to  the  facts,  and  notice  first  the  con- 
dition of  the  lands  In  which  the  plaintiff  is 
seeking  to  have  her  dower  assigned  with 
reference  to  liens  and  Incumbrances  at  the 
date  of  her  marriage  with  said  S.  S.  Jack- 
son on  the  10th  day  of  September,  1887. 
The  title  to  the  225-acre  tract  mentioned  In 
the  amended  bill  was  then  in  Samnel  Jack- 
son, and,  while  S.  S.  Jackson  had  an  equi- 
table title  thereto,  ■  It  was  Incomplete,  and 
subject  to  a  lien  of  $500,  due  to  his  father, 
J.  M.  Jackson.  The  138-acTe  tract  mention- 
ed In  the  plaintiff's  original  bill,  and  his 
equitable  Interest  in  said  225-acre  tract  had 
been  conveyed  to  J.  B.  Wilkinson,  trustee, 
by  deed  of  trust  bearing  date  the  eth  day  of 
June,  1887,  to  secure  to  J.  B.  Robertson,  J. 
A.  Nighbert  and  others  debts  which  he 
owed  them,  amounting  to  the  sum  of  f2,- 
352.51;  and  it  appears  that  other  Uens  by 
Judgments  against  said  S.  S.  Jackson  exist- 
ed against  said  lands,  which  tmst  Uens 
and  Judgment  Uens  were  created  In  June 
and  July,  1887,  and,  without  interest  ag- 
gregated the  sum  of  $4,499.71.  The  plain- 
tiff Intermarried  with  said  S.  S.  Jackson  on 
the  10th  day  of  September,  1887,  and  said 
S.  S.  Jackson  died  some  time  in  the  year 
1889,  subsequent  to  July.  With  these  liena 
existing  against  said  lands,  the  said  S.  S. 
Jackson  contracted  In  writing,  on  the  17th 
day  of  March,  1888,  to  sell  them  with  cov- 
enants of  general  warranty  to  the  defend- 
ant, Moses  Mounts,  for  the  sum  of  $4,500; 
$2,000  thereof  to  be  paid  by  the  1st  of  May, 
1888,  $1,260  thereof  to  be  paid  on  the  Ist 
day  of  April,  1889,  and  $1,250  thereof  to  be 
paid  on  the  1st  of  April,  1890;  the  last  two 
payments  to  bear  Interest  at  the  rate  of  6 
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per  cent,  from  date  antil  paid.  It  appears 
that  the  liens  against  said  lands  amounted 
to  54,711.06,  which,  t<^tber  with  $47  costs, 
a^ffFsgated  ^758.06,  and  that  the  defend- 
ant. Mounts,  applied  the  purchase  mose7 
he  had  contracted  to  par  for  said  land  to 
the  amount  of  $4,144.25  in  extingulsbment 
of  said  hens;  that  the  commissioner  refused 
to  allow  him  credit  for  $500  paid  by  him 
to  J.  M.  Jackson  in  satisfaction  of  the  life 
estate  reserved  upon  a  portion  of  said  land. 
Now,  It  Ib  claimed  by  the  plaintlfC  that  by 
reason  of  the  fact  that  these  Uens  had  been 
paid  ofC  by  the  defendant,  Moses  Mounts, 
preTlons  to  the  conveyance  made  by  S.  S. 
Jaclcson  and  J.  M.  Jackson  to  said  Mounts, 
she  is  entitled  to  dower  in  the  lands  men- 
tioned In  the  original  and  amended  biUa 
Can  this  contention  be  sustained?  Does  the 
fact  that  these  Uens  were  paid  off  and  dis- 
charged by  Mosea  Mounts  with  the  pur- 
chase money  he  had  contracted  to  pay  for 
said  land,  under  the  clrcumBtances  of  this 
case,  give  the  plaintiff  precedence  over  him, 
and  a  right  to  dower  In  the  land  which  she 
did  not  possess  previous  to  the  payment  of 
said  liens?  Or  will  equity,  under  the  cir- 
cumstances, subrogate  the  defendant, 
Mounts,  to  the  rights  of  the  parties  who 
held  said  liens?  Sheldon,  In  his  valuable 
work  on  Subrogation  (on  page  3,  8  2),  In 
speaking  of  subrogation,  says:  "It  Is  a  legal 
fiction,  by  force  of  which  an  obligation  ex- 
tinguished by  a  payment  made  by  a  third 
person  Is  treated  as  still  subsisting  for  the 
benefit  of  this  third  person,  who  Is  thus 
substituted  to  the  rights,  remedies,  and  se- 
curities of  another.  The  party  who  is  subro- 
gated Is  regarded  as  entitled  to  the  same 
rights,  and,  Indeed,  as  constituting  one  and 
the  same  person,  with  the  creditor  whom  he 
succeeds.*'  And  In  section  3,  under  the  head, 
"Who  will  be  Subrogated,"  the  same  author 
says:  "Subrogation;  as  a  matter  of  right, 
Independently  of  agreement,  takes  place  for 
the  benefit  of  insurers;  of  one  who,  being 
himself  a  creditor,  has  satisfied  the  lien  of 
a  prior  creditor;  of  a  purctiaser  who  has  ex- 
tlnsrulsbed  an  incumbrance  upon  the  estate 
which  be  has  purchased,"—  citing  Annen- 
trout's  Ex'rs  v.  Gibbons,  30  Grat  632,  and 
Corbally  y.  Hughes,  59  Ga.  493.  In  speakhig 
of  the  general  doctrlneof  subrogation  (in  sec- 
tion 11)  Sheldon  says:  "In  shwt.the  doctrine 
of  subrogation  is  that  one  who  has  been 
compelled  to  pay  a  debt  which  ought  to 
bare  been  paid  by  another  Is  entitled  to 
exercise  all  the  remedies  w^iieh  the  creditor 
possessed  against  that  other,  and  to  indem- 
nity from  the  fund  out  of  which  should 
hare  been  made  the  payment  which  he  has 
made."  Seef  Allen  v.  Williams,  33  N.  J.  Eq. 
5S4.  and  Darst  v.  Thomas,  87  111.  222.  "Al< 
though,  as  between  debtor  and  creditor,  the 
debt  may  be  extinguished,  yet,  as  between 
the  person  who  has  paid  the  debt  and  the 
other  parties,  the  debt  is  kept  alive,  so  far 
as  may  be  necessary  to  preserve  the  securi- 


ties." Again,  in  section  49,  the  same  au< 
thor  says:  "As  the  purchaser  of  an  equity 
of  redemption  may  be  subrogated  to  the 
lien  of  prior  Incumbrances  which  he  has 
paid  in  order  to  preserve  his  property,  with- 
out having  been  under  any  personal  obil' 
gatlon  for  their  payment,  so,  a  fortiori,  If 
such  a  purchaser  takes  an  assignment  of  a 
previous  mortgage,  this  wiU  not  operate  an 
extinguishment  of  the  lien  of  the  mortgage. 
And  if  the  mortgagor's  widow  was  entitled 
to  dower  or  homestead  as  against  such 
purchaser,  but  not  as  against  the  mort- 
gagee, then,  after  such  an  assignment  from 
the  latter  to  the  former,  she  cannot  havo 
her  dower  or  her  homestead  ^without  redeem- 
ing from  the  mortgage,  which,  however, 
she  will  have  the  right  to  do."  This  ques- 
tion was  before  the  court  of  appeals  of  Vir- 
ginia In  the  case  of  Wheatley's  Heirs  v.. 
Calhoun,  12  Leigh,  204,  in  which  case  the 
court  held  that  "where  C.  &  W.  make  a 
joint  purchase  of  real  estate,  one  of  the 
terms  of  purchase  being  that,  on  receiving 
the  conveyance  of  the  property  from  the 
vendor,  purchasers  shall  mortgage  same 
property  to  secnre  payment  of  the  purchase 
money,  vendor  executes  conveyance  to  C.  & 
W.,  and  they  execute  a  mortgage  of  the 
property  according  to  the  agreement;  C. 
dies,  leaving  unpaid  three-fourths  of  the 
purchase  money,  with  Interest  thereon,  all 
of  which  W.  pays  except  a  trivial  balance, 
—that  W.  is  entiUed  in  equity  to  thtf  rights 
of  the  mOTtgagee,  and  to  have  satisfaction 
out  of  the  mortgaged  subject  for  the  excess 
of  the  debt  paid  by  him  above  his  Just  pro- 
portion, namely  a  moiety  thereof;  and,  as 
the  rights  of  the  mortgagee  were  paramount 
to  the  right  of  C.'s  widow  to  dower,  so  are 
the  rights  of  W.,  by  subrogation,  likewise 
paramount  to  her  right  of  dower."  Tucker, 
P.,  In  delivering  the  opinion  of  the  court, 
after  stating  that  be  thinks  the  deed  of 
trust  of  Wheatley  &  Calhoun  was  paramount 
to  the  widow's  dower,  says:  "Next,  It  Is 
to  be  seen  whether  that  deed  of  trust  is  yet 
in  force.  It  would  seem  to  be  so  In  the 
strictest  sense,  for  the  whole  purchase  mon- 
ey has  not  yet  been  paid.  But,  even  If  It 
had  been,  I  should  be  clearly  of  opinion  that 
It  was  kept  alive  for  the  benefit  of  Wheat- 
ley,  BO  far  as  he  has  made  payments  beyond 
his  Just  proportion  of  the  debt.  Admitting 
(what  I  am  not  yet  disposed  to  concede) 
that  when  a  surety  pays  oB  a  bond  there  Is 
nothing  to  which  he  can  be  substituted,  as 
the  security  Is  gone,  yet  the  same  inference 
cannot  be  drawn  in  relation  to  a  deed  of 
trust  If  the  surety  for  the  debt  has  paid 
it,  still  the  titie  is  outstanding  in  the  trustee, 
and  Is  in  the  power  of  a  court  of  equity, 
which  will  apply  it  to  his  indemnification. 
The  technical  objection  that  tbe  remedy  Is 
gone,  and  there  la  nothing  to  assign,  cannot 
prevail,  and  the  court  will  act  upon  the  con- 
science of  the  trustee,  and  compel  him  to 
execute  the  trust  for  the  benefit  of  him  who 
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ctinda  In  the  sboes  of  the  crecUtOT.**  See. 
■Iks  Hawlcer  t.  Mooeq,  40  W.  Ya.  — ^  20 
8.  EL  S48L  Now,  as  to  a  cane  where  Uie  ven- 
dor's  lien  1b  retained,  ox  the  tlfle  wlthhekl 
to  secure  the  purchase  money,  Bcrlbner  on 
Dower  (volume  1,  p.  665,  S  1)  saya:  "We 
have  seen  that  where  a  vendor  of  lands  re- 
tains the  title  88  security  tot  the  unpaid 
purdiase  money,  the  superiority  of  this  lien 
OTor  the  right  at  dower  of  the  wife  ot  the 
vendee  Is  dear  and  w^  established."  Aa 
to  judgment  liens,  the  same  auttur  says 
(volume  1,  p.  600,  {  2^:  "Where  a  Judgment 
Uen  Is  acquired  against  the  husband's  land 
prior  to  his  marriage^  and  the  land  Is  sold 
Bubsequenti^  tb^eto  in  satlsCactlon  ot  the 
judgmoit  debt,  the  right  at  dower  of  hlB 
wife  In  the  land  is  defeated."  In  the  case 
of  McNeil  T.  Milter,  29  W.  Va.  480,  2  8.  H. 
S35,  this  court  hdd  that:  *rrbe  doctrine  of 
sulvogatlon,  being  the  creation  of  courts  f>i 
equity,  is  so  administered  as  to  secure  es- 
sential Justice  without  regard  to  form,  and 
Is  Independent  of  any  contractual  relation 
betweoi  the  parties  to  be  afCected  by  it" 
"It  la  not  applied  In  CavOT  of  one  who  has 
officiously,  and  as  a  mere  volunteer,  paid  the 
debt  oi  another,  tm  which  nelthw  he  nor 
his  property  was  answerable;  bat  it  will  be 
applied  whenever  the  person  claiming  Its 
benefit  has  paid  a  debt  toe  which  another 
was  primarily  amrwenuble,  and  which  he 
was  compelled  to  pay  In  order  to  protect  his 
own  Tights  or  save  his.  own  property."  See, 
also,  Hnlings  v.  Lumber  Oo.,  38  W.  Ya.  S51« 
18  8.  B.  620  (third  point  ot  syDabus). 

Looking,  tlien,  at  tlie  entire  record  In  the 
light  ct  these  authorities,  my  condudon  Is 
that  the  circuit  court  erred  In  hddlng  tliat 
the  plalntict  was  entiUed  to  dower  in  said 
tracts  of  land,  or  tliat  she  was  entitted  to 
a  gross  sum  in  Uen  of  her  dower  out  of  the 
purchase  money  paid  by  Moses  Mojonts  for 
said  lands;  and  the  decree  complained  of 
must  be  reversed,  and  the  bUl  dismissed, 
with  costs. 


(41  W.  Ta.  m) 

DINQBSS  et  sL  T.  MABCUM  et  sL 

(Supreme  Court  of  Appeab  ot  West  Ylrglnla. 
March  28, 1886.) 

Bni.  or  Rbvibw— Whbn  MinnAixABLs— Pabti- 
TioiT— Xmpusd  Wabbahtt. 

1.  It  is  necessaiT  that  a  final  decree  shotUd 
hare  been  rendered  in  the  caoae  which  is  sooffht 
to  be  reriewed,  before  a  biU  to  review  the  same 
will  be  entertained. 

2.  The  caoses  for  wbidi  a  bUl  of  review  may 
be  maintained  are  limited  as  follows:  (1)  There 
moHt  be  error  in  law  apparent  on  the  face  of  the 
decree;  or  (2)  the  party  seekins  to  review  the 
deoee  moat  allege  and  prove  toe  discovery  of 
new  matter  which  coold  not  have  been  used  at 
the  time  of  making  the  decKe,  In  oonseq^imce 
«f  the  party's  Ignoninrp  that  such  matter  aidst- 
cd. 

S.  ^le  matter  relied  on  mnst  not  only  be 
new,  but  it  must  be  soch  as  the  party,  by  the  nse 
•f  teaaonahle  diligence,  could  not  have  known. 

4.  In  partition  of  land  a  warranty  is  implied, 
boeaan  «  the  privity  of  the  estate^    Upon  par- 


tition, the  parties  are  in  leqnali  Jnre.  There  is 
supposed  to  be  mntnal  confidence,  by  reason  of 
the  [uivity  of  estate,  and,  if  the  common  fond  is 
not  so  large  as  the  pertieB  suppose,  dtiia  from 
defect  of  title,  or  of  unsoundnesa  as  to  part,  the 
loss  should  be  borne  equally. 

S.  It  is  the  dnty  of  uie  coort,  throagh  its 
conunissioners,  to  ascertain  what  estate  edsts, 
before  proceeding  to  make  a  partition  of  the 
same,  or  confirmuiff  such  partition. 
(SyUabas  by  the  GourL) 

Appeal  frcHu  circuit  court,  Logan  oounty. 

BUl  ot  review  filed  by  £3.  W.  Clai^  and  oth- 
ers, trustees,  in  the  case  of  Sylvanns  Dingeas 
and  aikother  against  Henry  Marcum  and 
others.  From  a  Judgment  dismissing  the 
same,  complainants  therein  appeaL  Re- 
versed. 

J.  S.  caarfc  and  a  M.  Tnriey,  for  a^d- 
lants.  H.  K.  Shumate  and  J.  B.  WQkinaon, 
tor  appeUees. 

BNOLISH,J.  At  the  July  mleo,  isai,  held 
for  tiie  circuit  oourt  of  Ijogan  county,  Syl- 
vanns Dingeas  and  Jane  Dingeas,  his  wife, 
tnrought  a  suit  in  equity  against  the  widow 
and  heirs  of  Otdeon  Marcum,  deceased,  for 
the  partition  of  the  real  eotete  ot  which  said 
Gideon  Marcom  died  seised  and  possessed, 
among  the  several  (dilldrra  and  heirs  at  law 
of  said  Maxcum.  The  land  was  to  be  par- 
titioned among  11  hdx% '  or  those  bcdiUng 
under  them,  respectively.  E.  W.  COaik,  W. 
W.  Justice,  and  Samuel  Ohaovenet;  tnutees, 
were  the  owners  of  two  shares  ot  nld  lands, 
and  filed  their '  petition  alleging  that  fact 
and  praying  that  their  two  sharee  be  laid 
oit  together,  and  adjoining  their  own  lands, 
whi<di  was  done  by  c(Hnmisri<»i«s  ap- 
pointed to  make  said  partttiim,  which  action 
was  confirmed,  without  exception  or  objec- 
tion. After  said  partition  waa  deoredd,  and 
deeds  made  to  the  respective  parties  to 
whom  the  parods  of  land  had  been  set 
apart  and  allotted  by  the-  oommlssloners,  SL 
W.  Olark,  Jos.  L  Dman,  and  Saban  W.  Ooi- 
ton,  Jr.,  filed  a  bill  <tf  review,  making  the 
parties  to  the  original  Mil  defmdants.  In 
aald  bill  ot  review  said  plnintifrs,  among 
other  things,  allege  that  they  are  the  owners 
of  large  boundaries  of  land  situated  in  Lo- 
gan county,  W.  Ya.,  and  that  th^  hold  said 
lands  as  trustees  for  certain  stockholders,  to 
them  unknown,  and  have  full  power  and 
authority  to  i^osecutsi  and  defend  all  suits 
and  all  proceedings  respecting  the  subject- 
matter  of  their  trust  as  fully  and  effectually 
as  if  the  cestnis  que  troatent  were  made  par- 
ties In  any  proceeding  affecting  the  lands 
which  they  hold  as  trustees;  that  aa  such 
trustees  they  pnrchsaed  the  Interests  of  Ma- 
linda  Bailey  and  Jane  Dingess  in  and  to 
all  the  lands  of  which  Oldeon  Maicnm  died 
seised,  which  lands  are  situated  maiidy  in 
the  county  of  Logan;  that,  at  the  time  said 
purchase  was  made,  one  W.  W.  Justice  and 
Samuel  H.  Ohauvenet  were  connected  as 
tmstees  with  the  said  TL  W.  CBarfc,  but  that, 
since  said  purchase  was  raad^  B.  W.  Odton 
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and  Job.  L  Doran  have  been  diily  rabstitot- 
ed  as  trustees  In  the  place  of  said  W.  W. 
Justice  and  Samuel  H.  ChaaTaiet»  and  all 
the  lands  and  ri^ts  and  Intereots  which 
were  owned  bj  the  said  Clailt,  Jnstloe.  and 
GhauTenet,  trustees,  have  been  itty  caa- 
Teyed  and  transferred  from  said  C3ark,  Jus- 
tice, and  ChaaTenet,  trosteea*  to  said  Glaiic, 
Colton,  and  Doran,  trosteea,  indndlng  the 
aboTfr-mentlooed  lands  and  Interests  pur- 
chased oC  Jane  Dincess  and  Mallnda  BaU^, 
which  represent  two  interests  or  two  shares 
of  the  Gideon  Marcnm  estate  as  aforesaid; 
that  one  Sylranns  DIngeas*  who  was  the 
husband  of  Jane  Dlngess,  at  July  roles,  1881, 
instituted  in  the  drcoit  court  of  Logan  coun- 
ty a  salt  In  chancery  against  the  widow  and 
h^rs  ot  Oideon  Marcom,  deceased,  for  the 
partition  of  the  real  estate  <^  which  the  said 
Gideon  Mannun  died  seised.  And  the  plaln- 
tifEs  proceed  to  set  forth  said  original  bill  In 
BulMstance,  toother  with  the  answers,  peti- 
tions, and  proceedings  had  therein;  Including 
the  report  of  the  commissioners  appointed 
to  partition  the  land,  and  the  final  decxee 
mflMng  partition  of  said  land  among  the  re- 
spective parties,  and  directing  deeds  to  be 
made  to  the  reBpeedre.  parties.  The  plaln- 
tUTs,  in  the  bill  of  review,  farther  aay  that 
since  the  entering  of  said  last-named  de- 
cree; on  the  20th  day  of  January,  1893,  S.  S. 
Vinson  and  others  conTcyed  by  deed  all  their 
right,  title,  and  Interest  In  and  to  their  In- 
terest as  laid  off  to  them  in  said  land  to  the 
I»fran  Cannel  Coal  Compai^,  a  corpora- 
Uon,  as  Bhown  by  a  a^y  of  the  deed  filed 
therewith;  that  all  of  the  land  laid  off  to  S. 
8.  ^^nson  was  wild  land,  and  Its  chief  value 
consisted  in  the  valuable  timber  standing 
thereon,  and  that  said  Logan  Cannel  Coal 
Company  has  since  cut  and  removed  all  of 
the  valuable  timber  from  said  land,  amount- 
ing to  several  thousand  dollars,  which  sboold 
be  taken  and  considered  in  any  partition  of 
said  lands;  that  said  decree  confirming  said 
report  gives  to  plaintiffs  a  tract  of  land 
which  purports  to  be  of  about  109  7-10—105 
acres  on  the  east  side  of  Twdve  Pole,  ad- 
joining other  lands  owned  by  the  plaintiffs 
near  the  Gideon  D.  Marcum  homestead,  and 
also  another  tract  of  11&— 110  acres  In 
Wayne  county,  known  as  the  "Kelley  Place"; 
that  since  said  partition  was  made,  and 
slnoe  the  report  of  the  commiSBioners  was 
confirmed,  and  since  the  decree  has  been 
passed  directing  deeds  to  be  made  to  each 
for  their  respective  Interests,  they  have  had 
the  109  7-10~105  acre  tract  surveyed,  and  in 
making  said  survey  the  plalntifls  have  dis- 
covered that  there  are  about  85  acres  of 
the  land  that  are  held  by  an  adverse  title, 
which  is'fdder  and  superior  to  that  of  said 
Oldecm  D.  Marcom,  deceased,  and  that  said 
title  Is  now  owned  and  the  lands  occupied 
br  Edward  msly,  and  plaintiffs  are  unable 
to  get  possession  of  the  land  which  said 
oommisaionera  allotted  to  them;  that,  at  the 
ttme  said  otmunissloners  made  said  allot- 
T.248.&no.8 — 40 


meats,  they  believed  that  the  estate  of  Gid- 
eon D.  Marcnm  was  the  only  **iniTn«Tif 
owner  ttf  the  whtde  <tf  said  109  7-10— 106 
acres  of  land,  and  they  knew  no  better  until 
after  their  r^fort  had  been  made,  filed,  and 
confirmed,  and  untU  after  they  had  gone  up- 
on the  lands  and  nm  it  out,  long  after  the 
report  had  been  made  and  confirmed.  The 
plaintiffs  further  allege  that  the  tract  of 
land  In  Wayne  oount7  which  said  oommis- 
slonexB  allotted  to  the  plaintiffs  was  sold  tot 
taxes  thereon  for  the  years  1800  and  1891, 
and  that  it  was  bought  in  at  the  tax  ssle  by 
one  J.  C  MOIer,  and  afterwards  the  derk 
of  the  county  court  of  Wayne  county  made 
and  executed  a  deed  to  said  Miller,  convey- 
ing to  him  the  whole  at  said  tract  of  land, 
and  that  said  Miller  has  now  taken  posses- 
sion of  the  same,  all  of  which  was  unknown 
to  said  commissloneis  at  the  time  they  made 
their  partition  as  aforesaid,  and  was  also 
\inknown  to  the  plaintiffs  at  the  time,  aaid 
partition  was  made,  and  at  the  time  the  re- 
port was  filed  and  confirmed.  Plaintiffs  fur- 
ther say  that  tii^  paid  a  veiy  large  sum  ot 
money  for  the  interest  in  the  estate  of  Gid- 
eon Msjcum,  deceased,  and,  without  any 
fault  of  theirs,  that  the  shares  which  have 
been  allotted  to  them  are  held  adversely  to 
them,  and  cannot  be  recovered  by  the  plain- 
tiffs, with  the  exception  of  a  part  of  the 
109  7-10  acre  tract  which  was  set  apart  to 
the  plaintiffs  near  the  Gideon  D.  Marcnm 
homestead;  that  upon  equltaUe  division  of 
the  estate  of  Oldeon  D.  Marcnm,  deceased, 
they  are  entitled  to  two-elevenths  of  all  the 
lands  that  were  owned  by  Gideon  D.  Mar- 
cum at  the  time  of  his  death,  and  that.  If 
they  received  what  they  are  entitled  to,  they 
would  have  allotted  and  laid  off  to  them 
abont  260  acres  of  land,  representing  two- 
elevenths  of  the  whcde  property,  but,  on  the 
contrary,  that  they  have  received  less  than  60 
acres  of  the  land,  through  the  mistake  of 
the  commissioners  who  allotted  it  to  them, 
and  through  the  forfeiture  of  the  tlUe  at 
the  tax  sale  while  the  proceedings  were 
pending  to  partition  the  estate;  that  tt 
would  be  unconscionable  to  force  them  to  ac- 
cept 60  acres  of  land,  through  the  mistake 
of  said  commissioners,  and  allow  the  other 
heirs  of  Gideon  D.  Marcum,  deceased,  to 
have  their  full  shares  and  enjoy  their  full 
benefits,  and  force  all  the  loss  which  was 
occasioned  to  the  estate  before  It  was  parti- 
tioned upon  the  plaintiffs  alone.  And  they 
pray  that  said  lands  may  be  sold,  and  the 
proceeds  divided  and  distributed  In  propor- 
tion to  the  respective  shares,  or  that  it  may 
be  partitioned,  if  capalde  of  an  equitable 
and  Jnst  partition,  and  the  Interest  of  each 
set  apart;  that  their  bill  of  review  may  be 
filed,  and  the  decree  confirming  said  report 
may  be  set  aside  and  reversed;  that  the 
said  report  may  be  set  aside,  and  a  new  par 
titl<Hi  directed  to  be  bad  between  all  the 
parties  concerned;  and  for  general  relief, 
This  blU  of  review  appears  to  have  been 
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sworn  to  and  tendered  on  the  Tth  day  of 
Hay,  18M,  and  was  then  objected  to.  On 
the  20tli  day  of  June.  1894,  H.  G.  Kagland 
was  elected  aa  special  judge  to  hear  this 
case,  who,  having  considered  the  6b]ectl0DB 
made  at  a  former  term  to  the  filing  of  said 
bill  of  review,  overmled  said  obJecHona,  and 
allowed  said  bill  to  be  filed;  and  thereupon 
the  defendant  Hnury  Marcum  filed  his  de- 
murrer to  the  said  bill  of  review.  In  which 
the  plaintiffs  joined,  and  the  said  demurrer 
was  set  down  for  argument,  and  Uie  court, 
upon  consideration,  sustained  said  demurrer, 
and,  the  plaintiffs  declining  to  amemd,  said 
bill  of  review  was  dismissed  at  the  costs  of 
plaintiff;  and  from  this  action  of  the  court 
the  i^alntifls  in  said  bill  of  review  appealed. 

The' only  error  assigned  by  th,e  appellants 
IB  that  "the  court  erred -in  sustaining  the 
demurrer  and  dismissing  the  bill,  because 
Its  allegations  abundantly  showed  that  the 
evidence  discovered,  by  the  appellants  after 
the  final  decree  In  the  original  suit  was 
amply  sufficient,  if  teken  before  the  hearing 
upon  the  original  bill,  to  have  sustained 
appellants'  ccoitraition,  and  said  after^scov- 
ered  evidence  could  not  have  been  by  mJd 
petitioners  ascwtained,  1^  the  use  of  due 
diligence,  before  the  hearing  of  the  original 
cause."  Now,  in  order  that  a  bill  of  review 
may  be  sustained,  it  is  necessary  that  a  final 
decree  should  have  been  rendered  in  the 
cause  which  is  sought  to  be  reviewed,  and 
the  causes  for  which  a  bill  of  review  may  be 
maintained  are  limited  as  follows:  (1)  there 
must  be  error  In  law  apparent  upon  the  face 
of  the  decree;  or  (2)  the  par^  seeking  to  re- 
view the  decree  must  allege  and  prove  the 
discovery  of  new  matter,  which  could  not 
have  been  used  at  the  time  of  making  the 
decree,  in  consequence  of  the  party's  ig- 
norance that  such  matter  existed.  In  the 
case  nndfo  consideration  the  plaintiffs  in  the 
bill  of  review  seek  to  sustain  their  bill  un- 
der the  second  of  tbe  causes  above  named, 
to  wtt,  new  matter  discovered  after  the  date 
of  the  decree  complained  of.  In  the  case  of 
Garter  v.  Allan,  21  Grat  246,  Christian,  J., 
delivering  the  opinion  of  the  court,  speaking 
of  the  requirements  and  dbaracteristics  of 
Buch  a  bill,  says:  "Such  a  bill  must  not  only 
set  forth  ibe  discovery  of  new  matter,  which 
was  discovered  after  the  decree,  but  it  must 
be  accompanied  by  an  affidavit  that  the  new 
matter  could  not  be  produced  or  used,  by  the 
party  claiming  the  benefit  of  It,  In  the  orig- 
inal cause;  and  the  affidavit  must  also  stete 
the  nature  of  the  new  matter,  in  order  that 
the  court  may  exercise  its  judgment  upon  Its 
relevancy  and  materiality  [citing  Story,  Eq. 
PL  I  412],  In  the  first  place,  the  new  matter 
must  be  relevant  and  material,  and  such  as, 
if  known,  might  probably  have  produced  a 
different  determlnatloa  In  the  next  place, 
the  new  matter  must  have  first  come  to  the 
knowledge  of  the  party  otter  the  time  when 
it  could  have  been  used  at  the  original  bear- 
ing. Anottier  qnallflcatlra  of  the  rule,  quite 


as  important  and  instructive.  Is  that  the 
matter  relied  upon  must  not  only  be  new. 
but  it  must  be  such  as  the  party,  by  tbeoseof 
reasonable  diligence,  could  not  have  known." 
Now,  when  we  look  to  the  bill  of  review  In 
question.  It  is  apparent  that  all  of  tbese  ma- 
terial requisites  have  been  cwnpUed  with 
by  the  aUegatlona  of  the  bill,  and  the  bOl  is 
sworn  to.  In  the  case  of  M'Gall  v.  Graham, 
1  Hen.  &  H.  12,  It  was  bdd  that  where  a 
decree  has  been  aArmed  by  the  court  of  ap- 
peals a  bill  of  review  ought  not  to  be  granted 
to  reverse  it  for  any  errws  on  the  foce  of 
the  proceedings,  but  If  new  matter  l>e  produ- 
ced, which  was  unknown  to  the  party  apply- 
ing, at  the  time  of  the  decree,  the  court  may, 
and.  If  the  erideaice  warranto  it,  ought  to, 
grant  such  bill  of  review.  So.  In  Winston 
T.  Johnson's  Ex'rs,  2  Munf.  305,  it  was  held 
that  "new  matter  Is  no  ground  for  a  bill  of 
review,  unless  It  was  discovered  since  the 
decree  was  pronounced."  See,  also,  BUzey 
V.  Lane's  Bx'x,  2  Hen.  &  M.  589;  Wiser  v. 
Blachly,  2  Johns.  Oh.  486.  So,  in  Knc  PL 
.  &  Pr.,  under  the  title  "Bill  of  Review,"  the 
law  is  thus  stated:  "The  new  matter  for 
which  a  bill  of  review  will  lie  must  be  rele- 
vant and  material,— such  as  would  probably 
have  clianged  the  result,  had  it  been  iwought 
forward,  and  which  was  not  known  to  the 
plaintiff  or  his  attorney  in  time  to  be  used 
in  the  snlt,  and  could  not  have  \ieea  known 
by  the  use  of  reasonable  diligence.  Newly- 
dtecovered  evidence  which  Is  merely  cumula- 
tive, or  goes  to  Impeach  the  character  of  wit- 
nesses, is  not  sufficient"  In  the  case  of 
Henry  v.  Davis.  13  W.  Ta.  280.  this  court 
held  that  "when  the  supreme  court  of.  ap- 
peals makes  a  decree,  and  sends  the  cause 
back  for  further  proceedings,  there  cannot 
be  a  bill  of  review  to  correct  the  decree  ft>r 
error  apparent  By  ^rror  apparent^  is  meant 
such  as  appears  upon  the  face  of  the  pro- 
ceedings, and  that  Includes  all  that  was  In- 
cluded In  the  Issue;  but  a  bill  of  review, 
or  supplemental  bill  in  the  nature  of  a  UU 
of  review,  will  lie  for  afterdlscovered  evi- 
dence, subject  to  the  rules  applicable  there- 
to." As  to  the  principles  governing  the  filing 
of  bills  of  this  character,  see  Nichols  v.  H^rs 
of  Nichols,  8  W.  Va.  175,  and  Amiss  v.  Uc- 
OinnlB,  12  W.  Va.  871.  Barton,  in  his  Chan- 
cery Practice,  on  page  336.  states  the  re- 
qulremente  when  a  bill  of  review  Is  based 
on  after^scovered  evidence^  and  nys.  "Ct 
Is  never  a  matter  of,  right  but  reste  In  the 
Bonnd  discretion  of  the  court" 

When  we  look  at  the  allegations  of  this 
bill  in  the  light  of  tiie  authorities  we  have 
quoted,  we  can  but  thhik  It  complies  with 
the  requirements.  The  court  In  making  this 
partition,  appointed  a  surveyor  to  go  upon 
the  lands,  and  carefully  examine  and  li^  off 
the  lands,  and  as^t  the  commlsidoners  Ib 
making  partition  ot  the  lands,  which  duty  he 
complied  with,  and  returned  his  field  notes 
witti  the  report  This  report  was  made  un- 
der the  immediate  supwvlslw  of  the  court 
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and  It  must  be  presumed  that  neither  the 
surveyor  nor  the  court  had  any  knowledge' 
of  the  Interest  mentioned  In  the  bill  of  re- 
view, depriving  the  plalntUEs  of  so  much  of 
their  valuable  laud,  or  the  decree  of  partition 
would  not  have  been  confirmed,  making  such 
an  unequal  distribution  of  the  property.  Be- 
sides, there  is  au  implied  warranty  In  case 
of  putitlon.  Rawle,  Cov.  $  270,  says,  "In  the 
case  of  a  partition  (which,  as  la  familiar, 
was  only  allowed,  by  the  common  law,  as  be- 
tween parceners)  a  warranty  was  implied 
from  the  partition  Itself."  Freem.  Co-Ten. 
p.  708,  S  533,  says:  "In  partition  of  land  a 
warranty  Is  implied,  because  of  the  privity 
of  estate.  *  •  •  Upon  partition  the  parties 
are  in  lequall  Jure.  There  is  supposed  to  be 
mutual  confidence,  by  reason  of  the  privity 
of  estate.  There  is  no  cbaCFerlng  or  traffick- 
ing about  It.  Third  persons,  selected  by 
themselves,  or  appointed  by  the  court,  make 
the  division;  and  If  the  common  fund  is  not 
so  large  as  the  parties  suppose,  either  from 
d^ect  of  tiUe,  or  of  unsoundness,  as  to  part, 
the  loss  should  be  borne  equally.  In  other 
words,  in  partition  there  is  an  implied  war- 
ranty, both  as  to  tiUe  and  soundness."  It 
was  the  duty  of  the  court,  through  Its  com- 
misslonerB,  to  ascertain  what  land  Gideon 
Marcum  died  seised  and  possessed  of,  be- 
fore It  undertook  to  partition  the  socme 
among  the  parties  entitled  thereto.  The  tract 
of  land  In  Wayne  county  might  have  been 
sold  to  some  other  party  by  said  Marcum 
In  his  lifetime,  Instead  of  being  sold  for 
taxes,  and  instead  of  35  acres  being  taken 
of  the  part  allotted  to  plalndfFs,  by  better 
title,  the  whole  thereof  ,  might  have  been  tak- 
eo;  and  yet  it  would  have  been  Inequitable 
to  allot  to  the  other  heirs  lands  with  good 
tities.  and  partition  to  the  plaintiffs  land 
which  did  not  belong  to  the  estate.  And,  re- 
lying on  the  Implied  warranty,  it  was  not  the 
duty  of  plaintiffs  to  investigate  these  tiUes 
during  the  pendency  of  the  partition.  As 
Boon  as  the  plaintiffs  ascertained  the  Injus- 
tice that  had  been  done  them,  they  sought 
their  remedy  by  bill  of  review.  As  their 
bill  was  presented  in  .due  time,  and  upon  ex- 
amlnaUdn  of  the  authorities,  my  conclusion 
is  that  the  bill  of  review  compiles  with  the 
requirements  of  the  law;  and  the  court  err- 
ed In  sustaining  the  demurrer  thereto,  and 
dismissing  the  plaintiffs'  bia  The  decree 
complained  of  must  be  reversed,  and  the 
cause  remanded,  with  costs  to  the  appel- 
lants. 


(41  W.  Va.  800) 

TOTTBN  T.  NIGHBERT. 

(Supreme  Court  of  Ajveala  of  West  Virginia. 
March  28,  1896.) 

jDBISDIOTtON    or  PKRSOH— APPBARANOI — ErPBOT 

—  Eqoitt  —  Ahbitdbd  Bill  — Whbn  Pbopkr  — 
Sboond  Tax  Balb— Vauditt  — Br&nrm— Ra- 

VMAU 

L  When  an  original  or  amended  bill  Is  filed 
in  court,  by  leave  thereof,  and  the  defendant  ap- 


pears and  demora  thereto,  he  thereby  waives  any 
objection  he  may  have  for  want  of  process,  and 
snbmits  himself  to  the  jnriidiction  of  the  court; 
and  he  cannot  atterwards  r^se  BaA  objection 
in  his  answer,  or  otherwise. 

2.  An  amended  bill  is  [voper  to  bring  to  the 
attention  of  the  coort  the  completed  right  to 
maintain  a  salt  which  was  prematurely  brought 
on  an  inchoate  hghL 

3.  The  state  is  not  bonnd  by  the  unauthor- 
ized or  illegal  acts  of  its  officeis.  nor  can  its  title 
to  a  tract  of  land  be  transferred,  divested,  or  af- 
fected, in  any  manner  or  to  any  extent,  by  such 
unauthorized  or  illegal  acts;  and  all  persons  who 
deal  with  au(^  officers  do  so  at  their  peril,  in  all 
tiintters  wherein  such  officers  exceed  their  legiti- 
mate powers. 

4.  Where  land  has  been  sold  for  taxes,  and 
purchased  for  the  state,  and  the  clerk  of  the 
court  illegally  places  such  land  on  the  land  boolu 
for  succeeding  years  In  the  former  owner's  name, 
and  such  land  is  again  ddinqnent,  and  sold,  by 
direction  of  the  auditor,  for  the  taxes  of  such 
succeeding  years,  such  sale  is  illegal  and  void, 
niid  the  purchaser  acquires  no  title  by  reason 
thereof;  and  the  clerk's  deed  made  in  pursuance 
of  such  sale  is  wholly  void,  and  will  be  set  aside. 

5.  Chapter  194,  Acts  1871,  is  repealed  by 
Tirtue  of  ihe  provisions  of  chapter  117,  Acts 
1872-73,  and  cbapto-  130,  Acta  1882. 

(Syllabus  by  the  ConrL) 

Appeal  from  clrctilt  court,  Logan  county. 

6111  by  Enoch  Totten  against  James  A. 
Nighbert  bo  set  aside  a  tax  deed.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  H.  Fergoson,  for  SMwllant  S.  P.  Kelly, 
for  appellee. 

DENT,  J.  Statement  of  the  case  by  de- 
fendant's counsel:  This  Is  an  appeal  from  a 
decree  of  the  circuit  court  of  Logan  county 
setting  aside  a  tax  deed.  In  1879  and  1880 
the  plaintiff,  Totten,  was  charged  on  the 
land  books  of  Logan  coun^  with  a  tract  of 
GOO  acres  of  land,  of  which  he  was  the  owner 
in  fee;  and  for  both  years  the  land  was  re- 
turned delinquent,  and  on  the  15th  day  ot 
November,  1881,  was  sold  for  the  nonpay- 
ment of  the  taxes  thereon,  and  purchased  tor 
the  state  of  West  Virginia;  and,  Totten  fall- 
ing to  redeem  the  same  within  the  time  re- 
quired by  law,  the  land  thereby  became  for- 
feited, and  the  titie  of  the  owner  thereto  tie- 
came  and  was  vested  absolutely  In  the  state 
of  West  Virginia.  This  tract  of  land  remained 
on  the  land  books  of  said  county  for  the 
years  1881  and  1882  In  the  name  of  Tott«i. 
and  was  again  returned  delinquent,  and  sold, 
and  purchased  for  the  state  of  West  Virginia, 
and'  not  redeemed  by  Totten.  And,  still  rfr 
malning  on  the  land  books  for  said  connty 
for  the  years  1883  and  18S4  In  the  name  of 
said  Totten,  the  said  tract  of  land  was  again 
returned  delinquent,  and  sold  on  the  let  day 
of  March,  1886,  for  the  nonpayment  of  the 
taxes  of  those  years,  and  was  purchased  at 
said  sale  by  the  defendant,  James  A.  Nighbert 
And,  the  said  plaintiff  falling  to  redeem  the 
same  within  one  year,  the  said  purchaser  on 
the  2l8t  day  of  September,  1887,  obtained  his 
deed  for  the  land  from  the  clerk  of  the  county 
court  of  Logan  county,  in  due  form  of  law. 
March  rules,  1891.  plaintiff  filed  his  original 
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bill,  to  which  defendant  demurred.  Demur- 
rer sustained,  and  plaintiff,  by  leave  of  court, 
oo  28th  April,  1801,  filed  hla  amended  blU; 
and  on' the  1st  day  of  August  defendant  ap- 
peared, and  demurred  to  the  amended  bill. 
On  the  27th  of  October,  1891,  defendant  filed 
his  answer.  On  the  26th  day  of  April,  1892, 
the  court  oTermled  the  demurrer  to  the 
amended  bill,  and  permitted  the  plaintiff  to 
amend  it  by  the  addition  of  another  clause. 
Aa  thlB  last  amendment  tn  no  wise  affects  the 
decision  of  this  case,  It  Is  unnecessary  to  no- 
tice It  any  further.  The  material  allegation  In 
the  amended  bill  Is  as  follows,  to  wit:  "The 
above- named  plaintiff,  by  way  of  amend- 
ment to  his  original  bill  of  complaint  herein, 
further  complains,  and  says  that  he  adopts 
each  and  every  allegation  of  said  original  bill 
not  herein  amended  or  modified,  and  makes 
the  same  a  part  and  parcel  hereof,  as  fully  as 
If  the  same  was  herein  repeated.  And,  fur- 
ther complaining,  alleges  that  at  the  April 
term,  1889,  of  the  circuit  court  of  Logan  coun- 
ty. In  said  state,  U.  B.  Bnsldrk,  commissioner 
of  school  lands  for  said  county,  filed  his  an- 
nual petition  In  said  court,  asking  for  the 
sale  of  a  number  of  forfeited  and  delinquent 
tracts  of  land  situate  In  said  county,  for  the 
benefit  of  the  school  fund,— among  them,  the 
said  500  acres  of  land  belonging  to  this  plain- 
tiff, mentioned  and  described  In  Exhibit  F, 
filed  with  and  made  part  of  hla  said  original 
bill  of  complaint,  which  will  more  fully  ap- 
pear from  a  duly-authenticated  copy  of  said 
petition  herewith  filed,  marked  'Exhibit  101,' 
and  prayed  to  be  taken  and  read  as  part  of 
this  bill;  and  at  the  April  term.  1891,  of  the 
circuit  court  of  said  county,  and  during  the 
pendfflicy  of  the  proceedings  to  sell  said  600 
acres  of  land  fOr  the  benefit  of  the  ocbotA 
fund,  this  plaintiff  filed  his  petition  asking  to 
be  allowed  to  redeem  said  tract  of  600  acres 
of  land,  which  the  court,  on  Inspection  of  the 
evld^ice  of  tiUe  of  this  plaintiff  to  said  land, 
allowed;  and  on  the  24tb  day  of  April,  1891. 
this  plaintiff  paid  to  the  said  commlssltmer 
of  school  lands  all  of  the  taxes.  Interest,  costs, 
and  damages  due  to  the  state  of  West  Vir- 
ginia Ml  said  SCO  acres  of  land  for  the  years 
1878,  1880,  1881,  and  1882,  as  will  more  fully 
nffpear  by  a  duly-authenticated  copy  of  the 
decree  of  redemption  entered  In  the  case  In 
said  court,  herewith  filed,  marked  'Exhibit 
16,*  and  prayed  to  be  taken  and  read  as  part 
of  this  blU." 

The  following  are  the  points  relied  on  by 
the  defendant  In  argument:  "(1)  This  suit 
having  been  brooght  by  the  plaintiff  when  fie 
had  no  legal  or  equltatde  right,  title,  or  interest 
In,  or  c^Im  to,  the  500  acres  of  land  In  ques- 
tion, the  court  below  had  no  Jurisdiction,  pow- 
er, or  authority  to  grant  him  the  relief,  or  any 
put  thereof,  prayed  for  In  his  bills,  or  either 
of  them.  (S)  The  sale  of  the  900  acres  of  land 
In  question  ftnr  the  nonpayment  ot  the  taxes 
assessed  thereon  for  the  years  1883  and  1884, 
at  which  sale  the  defendant  became  the  pur^ 
cluuer  thereof,  was  a  legal  and  valid  sale  ot 


said  land  to  him;  and  the  court  below  erred 
in  setting  aside  the  said  sale,  even  If  it  had 
jurisdiction  to  do  so,  but  which  It  had  not 
(3)  The  tax  deed  by  which  the  clerk  of  the 
county  court  of  Logan  county  conveyed  the 
600  acres  of  land  In  question  to  James  A. 
Nighbert,  the  purchaser  thereof,  was  and  Is 
a  good  and  valid  deed,  under  the  statute; 
and  the  court  below  erred  In  setting  It  aside, 
even  If  It  bad  jurisdictlou  to  do  so,  but  which 
It  did  not  bare." 

It  is  unquestionably  true  that  this  suit  was 
instituted  at  a  time  when  plaintiff  had  only 
an  Inchoate  or  Incomplete  right  to  bring  the 
same.  He  had  the  statutory  right  to  file  his 
petition  and  redeem  the  land,  which  he  did 
after  the  Institution  of  the  suit  In  the  case 
of  BuUer  V.  Butler,  4  Lltt  (Kj.)  202,  it  Is 
said:  "It  will  be  admitted  that  the  trial  of  an 
Issue  In  a  court  of  common  law  determines 
upon  the  controvosy  as  It  stood  at  the  c«n- 
mencement  of  the  action,  except  such  Issues 
as  are  founded  on  the  plea  of  puis  darrein  con- 
tinuance, and  that  If  there  was,  at  the  com- 
mencement of  the  suit,  no  cause  of  action.  It 
Is  &tal,  however  strong  It  may  have  become 
afterwards.  But  the  rule  In  a  court  of  equity 
Is  somewhat  different  ^  The  chaxicellor  Is  not 
tied  down  to  such  strictness  as  to  refuse  t»> 
Uef  In  all  cases  where  the  bill  was  filed  pre- 
maturely. Redress  may  sometimes  be  glrm 
In  such  case,  and  the  costs  of  the  suit  be 
Imposed  on  the  ccnnplalnant,  which  accrued 
b^ore  the  cause  vt  complaint  had  arrived  at 
maturity,  as  a  pmalty  xtpoa  his  haste.  Still, 
however,  it  Is  necessary,  by  an  amended  blU 
or  new  pleadings,  to  state  the  supplemental 
events  which  have  completed  the  cause  of 
suit.  In  order  that  the  chancellor  may  know 
from  the  pleading  that  such  events  have 
transpired,  for  the  decision  of  the  chancellor 
settles  the  matters  of  contest  as  fbey  stood 
at  the  time  the  Issue  was  joined."  See,  also. 
Leach  V.  Gentry,  1  J.  J.  Marsh.  349;  Story, 
Eq.  PL  886;  Luft  v.  Gossrau,  31  lU.  App.  680; 
Bu<^  V.  Bu(^,  11  Paige,  170.  The  amended 
bm  is  itredse  In  Its  object  with  the  orixlnal 
bill,  and  departs  In  no  particular  therefrom,  ex- 
cept to  Introduce  new>  matter  which  renders 
plaintiff's  Inchoate  right  to  sue  complete.  The 
purpose  of  the  suit  Is  solely  to  cancel  flie  de- 
fendant's tax  deed  to  the  land  In  controversy, 
for  Illegality.  The  state  could  have  Instituted 
this  suit  before  the  plaintiff  redeemed  the 
land.  State  v.  Eddy  (W.  Va.)  23  8.  B.  629. 
The  plaintiff  could  have  filed  a  snpplanental 
bni  or  an  original  bill  setting  up  his  com- 
pleted right  Equity  looks  n6t  to  the  name, 
but  to  the  substance,  to  determine  the  char> 
acter  of  the  paper  filed.  Storm  v.  Fleming; 
22  W.  Va.  412;  Lamb  v.  Cedl,  28  W.  Va.  65T. 
Following  these  dedsions,  It  does  not  matter 
whether  we  regard  the  plalntUTs  amended 
bill  as  a  supplemental,  am^ded,  or  an  wlg- 
Inal  bill,  as  the  result  must  be  the  aame. 
Defendant  was  not  bonnd  to  appear  to  mA 
bill  untH  served  with  process,  but  htvtng  ap- 
peared and  entered  a  demurrer  thereto  on  tbs 
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1st  day  of  August,  1891.  thereby  aToldlng  the 
necessity  for  Btunmons,  he  watred  his  rl|^t 
to  object  for  failure  thereof,  and  was  as  com- 
pletely under  the  jurlsdlctioii  of  the  court  as 
though  summons  bad  been  duly  seired  upon 
him,  and  was  allowed  and  exerdsed  fuU  op- 
portunity to  interpose  all  his  defenses  to 
plaiutifTs  suit  For  this  reason  his  first  ob- 
Jectloa  must  be  oreirnled. 

His  remaining  objections  to  the  decree  are 
so  depaident  on  each  other  that  they  wUl  be 
considered  ti^ther.  It  Is  admitted.  In  ac- 
cordance with  the  plain  letter  of  the  law,  that 
aftar  the  land  In  controversy  had  been  twice 
returned  ddlnqoent,  sold,  and  purchased  by^ 
the  state,  the  state  became  the  IndefeaslUe 
owner  thereof,  except  as  to  the  mere  statu- 
tory iMlTllege  accorded  to  the  plaintUI,  of  re- 
derailng  the  same.  Mcdure  t.  Maltland,  24 
W.  y&  iB6L  Such  being  the  cas^  the  iHeA 
of  the  county  court  of  Logan  county  bad  no 
aoQiorlty  to  place  the  land  on  the  land  books 
for  the  years  1883  and  1881,  but  he  Is  ex- 
pressly forbidden  so  to  do  by  section  28,  c.  12, 
Acts  188L  His  unlawful  conduct  in  so  doing 
Titlated,  and  roidered  invalid,  aJl  subsequent 
proceedings  which  led  up  to  defendant's  pur- 
chase. All  the  subsequent  acts  of  the  state 
officers  in  returning  such  land  delinquent, 
ordering  the  sale  thereof,  and  the  selling  ot 
same,  and  the  deed  to  the  purchaser,  were 
In  disobedience  ot  law,  and  wholly  null  and 
Toid.  The  state  Is  not  bound  by  the  acts  of 
its  officers  In  access  of  their  powers,  and 
every  person  dealing  with  an  officer  must,  at 
his  peril,  ascertain  the  extent  of  such  pow- 
ers. niKK^,  Pub.  Off.  i  551;- Story.  Ag.  8 
S07a;  Mechem.  Pub.  OH  |  512.  The  doctrine 
of  caveat  emptor  applies  In  full  force  to  all 
tax  sales.  The  state  cannot  be  divested  of  Its 
title  by  the  Illegal  acts  of  Its  offlcors.  The 
defendant  took  nothing  by  his  deed.  He  pnr- 
<diased  at  his  own  risk.  It  has  been  suggest- 
ed that  his  deed  might  be  valid  by  virtue  of 
chapter  191,  Acta  1871.  It  is  entitled  "An 
act  to  amend  the  law  relative  to  real  estate 
hezeaftw  sold  for  taxes,"  and  is  to  the  effect 
that  pnrdiasere  such  as  the  defendant  should, 
by  virtue  of  their  deeds,  be  fully  vested  with 
the  State's  title.  From  its  purview  and  title, 
this  act  was  undoubtedly  Intended  to  be  an 
am^idment  to  chapter  31,  Code  1868,  relating 
to  the  sale  of  real  estate  for  taxes,  ^ere  Is 
no  othw  law  relative  to  real  estate  sold  for 
taxes.  The  act  was  intended  to  apply  to  sub- 
sequent, and  not  to  prior,  sales.  After  the 
adoption  of  the  present  constitution,  chapter 
31,  Gode  1868,  was  wholly  re-epacted  by  <diap- 
ter  117,  Acts  1872-78.  styled  "An  act  to 
amend  and  re^nact  chapt^  thirty-one  of  the 
Code  of  West  Virginia,  concerning  the  sale 
of  real  estate  for  taxes;  forfeiture  for  non- 
payment and  nonassessment  of  taxes,  and  the 
transfer  of  title  vested  hi  the  state."  In  this 
chapter  no  refermce  whatever  Is  made  to 
chapter  IM,  Acts  1871,  or  the  provisions 
therein  contained.  By  the  last  section  of 
chapter  117,  Acts  1872-78,  "all  acts  or  ports 


of  acts  Inconslsteiit"  thetewllh  are  repealed* 
which  necessarily  must  Include  chapter  31, 
Code  1868,  and  all  »iiiiwiiimiwi<M  thereto,  In- 
cluding chapter  IM,  Acts  1871.  Chapter  130, 
Acts  1882,  is  styled  "An  act  nmwi^tng  and  re- 
enacting'  Gb^ter  thirty-one  of  the  Code  of 
West  Tlrgmla  ae  amended  and  re-enacted  by 
^as/ta  one  hundred  and  seventeen  of  the. 
Acts  (tf  One  Thousand  BUg^it  Hundred  and 
Serenty-Two  and  Seventy-Three,"  the  last 
section  ot  which  provides  that  *U1  acts  and 
parts  of  acts  coming  within  the  purview*  of 
this  act  and  inconaistoit  therewith,  axe  here- 
by repealed."  Thhi  language  is  certainly 
broad  raiougfa  to  Include  duvtv  19^  Acta 
1871,  even  though  It  were  not  considered  an 
amendmoit  to  chapter  31,  Gode  1868.  Its  In- 
consistency is  also  palpable,  aa  the  provision 
of  chapter  130.  Acts  1882,  rests  in  the  state 
the  title  to  delinquent  land^  when  purchased 
for  it,  and  provides  the  manner  in  which  such 
title  can  be  divested,  and  there  is  no  similar 
provision  to  .that  contained  In  chapter  104, 
Acta  1871.  On  the  contrary.  In  accordance 
with  sectltm  4,  art  13,  of  the  constitution,  It 
Is  provided  In  section  41,  "All  lands  in  this 
states  waste  and  unappropriated  or  heretofore 
or  hereafter  for  any  cause  /orfel1»d  or  treat- 
ed aa  forfeited  or  escheated  to  the  state  of 
^rgbda,  or  this  states  or  purchased  by  either 
and  become  irredeemable  not  redeemed,  re- 
leased, transferred  or  otherwise  dl^KMed  o^ 
the  title  thereto  shall  remain  In  this  state  till 
such  sale  its  la  hereinafter  mentioned  be 
made,  shall  by  proceedings  in  the  drcnit  court 
of  the  county  in  which  the  lands  or  a  part 
thereof  are  sltnated  be  sold  to  the  highest 
bidder."  This  section  is  identical  with  the 
section  in  the  constitution,  except  "thereto** 
is  substituted  for  "whereto."  Both  sectlcma 
are  so  drawn  as  to  render  the  meaning  rather 
obscure,  but  the  evident  meaning  appears  to 
be  that  the  title  to  all  such  lands  described, 
as  had  not  been  before  otherwise  disposed  ot, 
should  remain  in  the  state  until  sold  to  the 
highest  bidder  In  the  manner  provided;  thus 
clearly  Intending  to  prevent  the  restMation  of 
such  lands  to  the  land  books  by  the  clerks  of 
the  county  courts  after  they  bad  once  been 
purchased  for  the  state,  and  the  divesting  of 
the  state's  title  by  irregular  and  Illegal  pro- 
ceedings,—in  other  words,  to  prevent  the  law 
from  being  contradictory  In  Itself,  so  as  to 
render  some  of  its  most  salutary  provlsionB 
wholly  nugatory,  at  the  will  of  the  clerks  of 
the  county  courts.  To  forbid  such  clerks  to 
place  the  lands  of  the  state  on  the  land  books, 
yet  at  the  same  time  to  say.  "If  yon  do  happen 
to  do  so,  in  the  name  of  some  former  owner, 
and  they  be  returned  ddlnquent,  and  sold  for 
taxes  for  any  one  year,  the  purchase  shall 
have  the  state's  title,"  Is  to  open  wide  the  door 
to  questionable  speculation  at  the  racpense  of 
the  state,  and  to  the  detriment  of  the  collec- 
tion of  delinquent  and  unpaid  taxes.  By  the 
positive  enactments  referred  to,  chapter  194, 
Acts  1871,  has  been  repealed,  and  is  not  the 
law  ot  this  state.  The  defendant's  deed  he- 
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lug  a  nullity,  and  a  clond  on  tbe  plalntlfTa 
title,  the  court  committed  no  error  In  the  de- 
cree complained  of,  aa  against  the  defendant, 
and  the  samfl  Is  therefore  affirmed. 


(41  W.  Va.  717) 
DAVIS  T.  GRAND  RAPIDS  SCHOOLr- 
FURNITUKB  CO. 

(Snpreme  Court  of  Appeals  of  West  Virgmla. 
March  25.  1896.) 

COKTBAGT — BrBACB — WhBN  RiOHT  Ot  AOTIOS  Ao- 
CBUES— MbAS^KB  OP  DAHAOB8. 

1.  Where  a  partr  to  a  contract  notifies  the 
other  that  he  does  not  intend  to  abide  by  or  per- 
form it.  Uie  other  mar  bring  an  immeiuate  suit 
for  sncb  damages  as  ne  may  thereby  haTe  ana- 
taiued,  withoot  waiting  for  the  time  of  perform- 
ance to  expire. 

2.  When  a  vendor  fails  to  conqily  with  his 
contract,  the  general  rule  for  the  measure  of 
damages  is  the  difference  between  the  contract 
price  and  the  maritet  price  of  the  article  at  the 
time  of  the  breach. 

3.  But,  when  the  drcnmstances  of  the  case 
are  such  that  the  vendee  cannot  go  into  the 
market  and  supply  himself  with  the  article,  the 
rule  does  not  apply,  for  the  reaaon  of  it  has 
ceased. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Cabell  county. 

Assumpsit  by  B.  T.  Davis  against  the  Grand 
Rapids  Scbool-Fnmlture  Company.  There 
was  judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

Mareom,  Marctun  &  Shepherd,  for  plaintiff 
In  errolr.  Slmnis  &  Bnslow,  for  defendant  in 
error. 

HOLT,  P.  On  writ  of  error,  to  a  judgment 
of  the  circuit  court  of  Cabell  county,  on  the  Ist 
day  of  April,  1895,  In  favor  of  plaintiff,  Davis, 
against  defendant,  the  Grand  Rapids  School- 
Fumlture  Company,  for  $666,  for  damages  in 
falling  to  deliver  certain  opera  chairs  bought 
of  the  company.  The  facts  are  as  follows; 
The  plaintiff,  B.  T.  Davis,  was  the  owner  of 
an  opera  house  In  the  city  of  Himtlngton, 
which  he  had  leased  to  a  party,  and  had 
agreed  to  have  It  furnished  with  opem  chairs 
put  1q  place  by  the  1st  day  of  September, 
1893.  The  Grand  Rapids  Company,  among 
otlier  things,  sold  such  chairs;  and  they  had 
an  agent,  W.  H.  Kratz,  In  Himtlngton,  whose 
business  It  was  to  sell  them  and  put  them 
in  place.  By  letter  dated  27th  February, 
1893,  the  company  wrote  to  plaintiff,  Davis, 
that  they  were  informed  by  Mr.  Kratz  that 
plaintiff  was  .  ready  to  place  his  order  for 
opera  chairs,  aaldng  him  to  come  on  and  ex- 
amine their  chairs,  closing  as  follows:  "If 
your  time  is  limited,  and  you  cannot  make 
the  trip,  any  order  you  may  place  with  Mr. 
Kratz  will  be  satisfactory  to  us,  and  be  faith- 
fully fulfilled,  you  may  depend.  He  Is  so 
closely  identlfl^  with  the  Interests  of  our 
company  that  he  can  offer  you  as  liberal 
terms  aa  we  could,  and  this  we  have  authoriz- 
ed hlro  to  do."  And,  by  letter  of  the  same 
date,  tbey  wrote  to  their  agent,  Mr.  Krata^ 


saying,  among  other  things:  "We  must  have 
this  order.  Rather  than  permit  A.  to  capture 
the  same,  we  want  you  to  cut  prices  wide 
open,  shquld  he,  for  any  reason,  conclude  to 
purchase  at  home,  and  you  must  face  strong 
competition.  Use  your  own  judgment  about 
prices,  but  make  the  sale.  We  give  you  carte 
blanche  to  capture  this  job,  and  don't  want 
you  to  lose  It,  no  matter  what  the  circum- 
stances may  be."  Therefore  he  concluded  a 
purchase  of  the  chairs,  488  of  style  No.  2, 
120  of  style  2.  and  4  of  style  101,  at  the  price 
of  $1,791.20,  In  part  upon  credit.  The  com- 
pany, when  notified  of  the  sale.  Insisted  on 
cash  payment.  Mr.  Kratz  notified  plaintiff, 
and  the  contract,  with  his  consent,  was  made 
a  cash  sale;  that  is,  Davis  agreed  to  pay  all 
charges  for  freight,  drayage,  etc.,  on  the 
ctiairs,  to  receive  the  same,  and,  within  10 
days  after  the  seating  should  be  set  in  place, 
to  accept  and  settle  therefor,  and  pay  to  the 
company  $1,791.20.  It  was  about  30  days 
after  the  purchase  before  plaintiff,  Davis, 
heard  anything  from  the  defendant  company, 
when  their  agent,  Mr.  Kratz,  gave  him  ver^ 
bal  notice  that  his  company  had  refused  to 
fill  the  contract,  and  It  was  returned.  He 
shows  that  he  was  ready,  willing,  and  able 
to  carry  out  the  contract  on  his  part.  This 
chair  was  patented,  and  could  not  be  bought 
in  the  open  market,  and  had  been  selected  for 
Its  streugtb  as  well  as  the  style,  as  the  opera 
house  was  put  to  many  uses,  such  as  holding 
political  meetings,  conventions,  etc.  Davis 
again  turned  out  to  buy,  having  but  little 
time  to  go  on;  and,  after  examining  several 
kinds  of  chairs,  succeeded  In  about  10  days  In 
buying  the  same  number  of  chairs  for  the 
same  aggregate  price.  It  was  a  chair  not  so 
strong,  and  therefore  not  so  well  suited  for  his 
purpose,  but  was  the  best  he  could  do  under 
the  circumstances:  and  two  years'  experience 
showed  that,  for  his  purpose,  they  were  not 
worth  more  than  half  as  much  as  the  chair 
first  contracted  for.  Aa  soon  as  notified  of 
the  defendant's  unconditional  refusal  to  per- 
form their  contrict  of  sale,  he  brought  this 
suit,  which  was  instituted  on  the  3d  day  of 
June,  1893,  for  damages  sustained  by  reason 
of  the  company's  refusal  to  comply  with. their 
contract,  which  contract  was  set  out  in  full 
in  the  declaration,  and  was  declared  on  spe- 
cially. The  defendant  appeared,  demurred  to 
the  declaration,  and,  that  being  overruled, 
pleaded  the  general  Issue.  On  trial  the  jury 
found  for  plaintiff,  and  assessed  his  damages 
at  $666,  for  which  the  court  gave  judgment 
after  overruling  a  motion  for  new  trial,  and 
the  defendant  obtained'  this  writ  of  error. 

1.  The  demurrer  to  plaintiff's  declaration 
was  properly  overruled,  as  It  contained  a  spe- 
cial count  in  assumpsit  for  the  breacb  of  the 
written  contract,  which  was  sufficient 

2.  The  circular  advertisement  of  the  defend- 
ant, sent  or  given  by  them  to  plaintiff,  in 
wlilch  they  commend  their  chalra,  and  point 
out  their  great  strength,  beauty,  and  lasting 
qualities,  was  not  Irrelevant  or  Improper  evl- 
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dence,  and  was  properlj  permitted  to  go  to 

the  jury. 

The  contract  sued  on  was  a  printed  form, 
with  the  blanks  filled  up.  and  was  Blgned  by 
the  Grand  Rapids  School-Furniture  Company, 
per  W.  H.  Kratz,  and  by  B.  T.  Davis.  On  it 
was  printed  the  following:  "All  contracts  en- 
tered into  by  agents  are  made  subject  to  our 
approval,  and  are  not  binding  upon  us  until 
passed  upon  and  accepted  by  us,"— signed 
with  the  name  of  the  company.  On  this,  de- 
fendant asked  an  instruction,  No.  1,  to  the  ef- 
fect that  the  contract  was  not  binding  'on  it 
until  the  same  had  been  passed  upon  and  ac- 
cepted by  the  company.  This  Instruction  waS 
property  refused,  for,  under  the  clrcumstan- 
cea  already  given,  this  contract  did  not  de- 
pend upon  any  such  approval  to  make  It 
binding  on  the  company. 

Instruction  No.  2  was  based  upon  the  hy- 
pothesis of  collusion  between  the  plaintiff,  the 
agent  Kratz,  and  the  agent  of  the  firm  that 
sold  plaintifC  the  chairs  bought  and  put  in 
place.  This  was  properly  refused,  there  be- 
ing no  eTldence  tending  to  prove  any  such 
collusion. 

Instruction  No.  4  was  In  effect  that,  if 
the  contract  was  binding,  then  the  defendant 
had  unUI  the  15th  day  of  August,  1893, 
In  which  to  comply  with  the  same,  and  no 
right  of  action  could  accrue  to  the  plaintiff  un- 
til the  time  which  defendant  had  in  which 
to  comply  bad  fully  expired.  This  was  prop- 
erly refused',  for  defendant  had  notified  plain- 
tiff that  they  did  not  Intend  to  comply  at  all, 
and  plaintiff  had  a  right  to  take  them  at  their 
word,  and  sue  for  whatever  damage  the  plain- 
tiff thereby  sustained.  Jewitt  v.  Brooks,  134 
Mass.  505;  Blsh.  Cont  S  142S. 

Instruction  No.  3,  asked  by  defendant,  and 
refused  by  the  court,  was  as  follows:  "The 
court  further  instructs  the  Jury  that  the 
measure  of  damages  in  an  action  for  damages 
for  a  breach  of  an  executory  contract  for  the 
failure  to  deliver  personal  property  thereun- 
der is  the  difference  in  the  value  of  said  per- 
sonal property  at  the  time  and  place  of  de- 
livery and  the  contract  price  agreed  upon  be- 
tween the  parties,  and  stipulated  for  in  said 
contract."  When  a  vendor  falls  to  comply 
with  his  contract,  the  general  rule  for  the 
measure  of  damages  undoubtedly  Is  the  dif- 
ference between  the  contract  and  the  market 
price  of  the  article  at  the  time  of  the  breach. 
This  Is  for  the.  evident  reason  that  the  vendee 
can  go  into  the  market  and  obtain  the  article 
contracted  for  at  that  price.  But,  when  the  cir- 
cumstances of  the  case  are  such  that  the  ven- 
dee cannot  thus  supply  himself,  the  rule  does 
not  aH>ly,  for  the  reason  of  it  ceases.  Me- 
Haae  v.  Fulmer,  73  Pa.  St  365.  Here,  as 
we  have  seen,  the  chair  was  a  patented  ar- 
ticle, made  to  order  and  not  obtainable  in 
the  open  market  Therefore  the  loss  sustain- 
ed by  the  buyer  must  be  computed  In  some 
other  way.  2  Schouler,  Pera.  Prop.  $  572;  2 
Sedg.  Dam.  {  742.  Here  the  evidence  shows 
that  the  plaintiff,  as  soon  as  Informed  of  de- 


fendant's refusal,  attempted  with  diligence 
and  care  and  in  good  faith,  to  make  his  loss 
as  little  as  possible,  which  was,  according  to 
the  proof,  at  least  as  great  as  the  sum  found 
by  the  }Qr7;  so  that  defendant's  motion  to  set 
aside  the  verdict  and  grant  a  new  trial,  as 
contrary  to  the  evidence,  was  also  properly 
overruled,  for  the  evidence  justifies  a  finding 
for  the  plaintiff,  and  for  the  sum  found, 
which  appears  from  this  record  to  do  buIh 
stantlal  justice  between  the  parties.  The 
judgment  complained  of  la  affirmed. 


(41  W.  Va.  704) 

TATLOK  V.  CHESAPEAKE  &  O.  EY.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  21,  1896.) 

UusTODT  or  Minor — Action  fok  Loss  of  Sibvicb 
— Dasoebous  Employment. 
L.  The  father  baa  the  right  to  the  custody 
of  his  infant  child,  with  the  correlative  duty  of 
maintenance,  from  wtiich  results  his  right  to  the 
child's  services. 

2.  The  father  is  entitled  to  maintain  an  ac- 
tion for  ices  of  services  against  any  one  who 
wrongfully  interrupts  the  rendering  of  such  serv- 
ices, or  makes  the  full  rendering  of  them  impos- 
sible. 

3.  Where  a  party  knowingly  engages  a  minor 
in  a  dangerous  employment,  against  the  known 
will  of  the  father,  and  the  minor  is  injured  in 
BUdi  employment  such  party  is  responsible  to 
the  father  for  the  consequent  loss  of  the  serr- 
ices  of  the  minor. 

4.  The  gist  of  the  action  is  the  loss  of  sncfa 
services. 

(Syllabus  by  the  Court) 

Brn»  to  circuit  court,  Oabell  county. 

Action  by  J.  A.  Taylor  against  the  Chesa- 
peake &  Ohio  ItaUway  Company.  Judgment 
for  lOalntlff.  Defendant  brings  error.  Af- 
firmed. 

Slmms  &  Enslow,  for  plaintiff  in  emw. 
L.  D.  Isbell,  for  defendant  in  error. 

HOLT,  P.  On  writ  of  error  to  Judgment 
rendered  by  the  circuit  court  of  Cabell-  coun- 
ty on  the  10th  day  of  December,  18»4,  In 
favor  of  plaintiff,  Taylor,  against  the  de- 
fendant company,  for  $350,  on  demurrer  to 
the  evidence  by  the  latter.  The  evidence 
set  forth  In  the  demurrer  shows:  That  Sam- 
uel W.  Taylor,  deceased,  was  the  son  of 
plaintiff,  J.  A.  Taylftr.  He  was  17  years  of 
age;  had  earned  from  $30  to  $40  per  month, 
which  was  used  by  the  father  in  helping  to 
support  his  family.  On  the  night  of  the  16th 
day  of  December,  1896,  the  son  left  his 
father's  house,  and,  without  the  knowledge 
or  consent  of  the  father,  the  defendant  com- 
pany took  him  into  their  employ  as  front 
brakeman  on  a  freight  train.  The  conductor 
at  the  station  at  Huntington  gave  him  a 
switch  key,  and  told  the  young  man  to  go 
and  put  the  engine  on  the  train.  Tiie  young 
man  had  never  acted  as  brakeman  on  the 
defendant's  road,  but  told  the  conductor  he 
liad  braked  on  the  M.  Y.,  at  Qnyandotte.  The 
conductor  told  him  to  cut  the  train  from  the 
main  line,  and  couple  up  some  cars;  and 
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wblle  the  en^ne  was  cheddng  up  to  couple 
to  a  cax  the  young  man  was  mashed  between 
the  bumpers,  and  taken  back  to  his  father's, 
in  Huntington,  vhere  he  died  at  the  end  of 
SI  days.  The  evidence  shows  that  he  had  no 
experlKice  whatever  of  brakli^  on  a  rail- 
road. The  plaintiff  had  asked  the  yardmaa* 
ter  at  Huntington  to  give  his  son  employ- 
ment as  call  boy,  or  braking  in  the  yard,  but 
that  he  did  not  want  him  employed  as  brake- 
man  on  the  main  line;  and  be  said  be  would 
^ve  him  a  place  as  soon  as  there  was  an 
opening,  which  would  be  soon.  The  son  had 
asked  hla  father's  permission  to  brake  on 
the  railroad,  and  the  father  had  refused.  In 
that  way  the  defendant  knew  that  he  was 
a  minor,  if  not  also  from  his  youthful  ap- 
pearance. 

The  father  has  the  right  to  the  custody  of 
his  Infant  child,  with  the  correlative  duty 
of  maintenance,  from  which  there  results 
a  right  to  the  child's  services.  1  Minor,  Inst. 
429;  1  Bl.  Comm.  453;  Ballroad  Co.  v.  Wil- 
lis, SaKy.  57;  Schouler.  Dom.  Bel.  (5th  Ed.) 
§  262.  Attd  It  foUowB  that  the  father  U  en- 
titled to  maintain  an  action  tor  loss  of  serr- 
Ices  against  any  one  who  wrongfully  Inter- 
rupts the  rendering  of  them,  or  makes  the 
full  rendering  ot  them,  during  minority,  Im- 
possible. Blgdow,  Torts,  170.  Where  one 
knowingly  engages  a  minor  in  a  dangerous 
employment,  without  the  father's  consent, 
express  or  Implied,  and  tbe  minor  is  in- 
jured In  such  employment,  be  is  responsible 
to  the  father  for  the  consequent  loss  of  the 
minor's  services.  Railway  Co.  t.  Redeker, 
75  Tex.  310,  12  S.  W.  855.  This  Is  certainly 
true  when  it  is  against  the  known  will  of 
the  father.  Railroad  Co.  v.  Beyerle,  110  Ind. 
100,  U  N.  E.  6.  See  Schooler,  Dom.  BeL 
S  200;  Vanghan  v.  Rhodes,  2  McCord,  227, 
13  Am.  Dec.  713,  and  notes.  But  the  fftct 
that  tbe  loss  of  services  is  the  gist  °^ 
action  must  be  kept  steadily  In  view.  Saw- 
yer V.  Bauer.  10  Kan.  519.  Here  the  jury 
found  a  verdict  for  $350,  subject  to  the  judg- 
ment ot  the  court  on  defendant's  demurrer 
to  the  evidence,  and  as  to  the  amount  of 
the  verdict  no  question  Is  raised.  Applying 
tbe  law  as  stated  above  to  the  facts  as  they 
appear  from  tbe  evidence,  the  judgment  for 
the  plaintiff  on  the  demurrer  to  the  evldaice 
18  right,  and  must  be  affirmed. 

(41  W.  Ta.  e64) 

BAIiL  V.  BTHWABT. 
(Stqxeme  Goort  of  Amieals  of  Wert  Vlx^nls. 
March  21.  1896.) 
Retthw  oh  Afpbal— Hahmlssb  Bbboh. 
A  decree  appearing  plainly  right  from  the 
eompetent  evidence  in  the  case  will  not  be  re- 
versed because  of  the  admlwdon  of  ineonvetuit 
evidence. 
(Syllabas  by  tbe  GovrL) 

Appeal  from  circuit  court.  Mason  ooonty. 

Action  by  Maiy  A.  BaU  against  Henry  W. 
Stewart  Judgment  for  plalntUL  Defend- 
ant vpeals.  Affirmed. 


Tomlinson  &  Wiley,  for  appellant.  H.  R. 
Howard  and  L.  G.  Somerrllle^  for  appellee. 

DENT.  J.  In  the  circuit  court  of  Mason 
county,  on  the  first  Monday  in  January,  1B92, 
Mary  A.  Ball,  widow  of  R.  H.  Ball,  deceased, 
filed  her  bUl  of  complaint  against  Hairy  W. 
Stewart,  defendant,  claiming  that  she,  as 
such  widow,  was  entitled  to  be  endowed  ot 
a  certain  tract  of  200  acres  of  land,  of  which 
her  husband  during  their  marriage  was  seised 
of  an  estate  of  inheritance,  but  which  bad 
been  'sold  during  bis  lifetime  to  pay  cvtain 
liens  thereon,  and  purchased  by  said  defend- 
ant, who  refused  to  recognize  her  right  to 
dower  tberdn.  Defendant  answered,  admit- 
ting the  most  of  tbe  allegations  of  tbe  bill, 
but  denying  the  relief  prayed,  for  the  rea- 
son that  tbe  plaintUT  had  voluntarily  left 
her  husband,  without  such  cause  as  would 
entitle  her  to  a  divorce  from  the  bonds  of 
matrimony  or  from  bed  and  board,  and  with- 
out such  cause,  and  of  her  own  free  will, 
was  living  separate  and  apart  from  her  said 
husband  at  the  time  of  his  death,  and  for 
more  than  one  year  prior  thereta  The  plain- 
tiff replied  generally  to  this  answer.  Nn- 
merons  deposititms  were  taken,  and  the  court 
decreed  in  favor  of  plainUfC  From  this  de- 
cree the  defendant  appeals,  and  now  here  re- 
lies on  the  following  errors,  to  wit: 

1.  The  Insufficiency  of  the  allegation  of  mar- 
riage and  widowhood,  and  also  as  to  the 
liens  being  subsequent  to  tbe  attachment  of 
the  dower  right.  This  is  pnrely  a  technical 
objection,  and,  as  It  admits  the  troth  of  the 
general  allegation  of  tbe  bUl  that  the  plain- 
tiff Is  ^titled  to  dower  in  tbe  land  In  con- 
troversy. Is  not  tenable.  Such  being  the 
case,  the  bill  was  sofflclent,  and  tbe  court 
would,  by  order  of  reference,  ascertain  the 
extent  of  her  dower,  and  subordinate  It  to 
any  liens  having  the  right  of  prior  payment. 

2.  The  incompetency  of  the  plalntUTs  evi- 
dence, and  that  the  competent  evidence  was 
insufficient  to  sustain  the  decree;  Tbe  sole 
question  in  this  case  is  whether  the  plalntlfl 
Vfduntarlly  left  hw  husband,  without  Bach 
cause  as  would  entitle  her  to  a  divorce  from 
the  bonds  of  matrimony  or  from  bed  and 
board,  and  without  such  cause,  of  her  own 
tree  wlU.  was  living  separate  and  apart  from 
him  at  the  time  of  bis  death.  "A  divorce 
from  bed  and  board  may  be  decreed  for  cnjel 
or  Inhuman  treatment,  reasonable  appreben- 
alm  of  bodily  hurt,  abandonment,  desertion, 
or  where  either  party  after  marriage  becomes 
an  habitual  drunkard.  A  charge  of  prostltu- 
tl<m  made  by  the  husband  against  tbe  wife 
falsely  shall  be  deemed  cruel  treatment,  with- 
in the  meaning  of  this  statute."  Code,  c  M, 
t  6.  While  man  still,  thioogb  his  selfishly 
assumed  siqKrlorl^,  airogates  to  himself  the 
able  right  to  make  laws,  to  which  woman.  In 
her  confiding  frailty,  must  humbly  submit, 
or  '*take  arms  against  a  sea  of  unknown 
troubles,"  the  barbaric  day  of  female  bond- 
age and  i^rostltation  of  tbe  marzlage  relatloii. 
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to  tbe  otter  annihilation  of  the  legal  ezlat- 
ence  ot  tlw  weaka  sex,  at  least  amaag  Vbe 
mom  advanced  of  drillzed  nations,  has  pasa- 
ed  a-way  foarerer,  and  a  wife  la  no  limger 
otmqwUed  by  law  to  ronaln  the  mlaerabla 
slave  tic  an  inhmnar  and  brutal  husband. 
Tbe  enlightened  aense  of  justice  In  her  chil- 
dren, heartily  ashamed  of  the  barbarisms  of 
th^  forefathers,  has  at  length  compelled 
the  rec<«nltloD  of  the  rl^t  of  woman  to  be 
treated  as  a  human  being.  Madame  De  StaB 
once  said,  wltli  biting,  yet  tmthfol,  sarcasm, 
that,  "the  more  she  saw  of  men,  the  taote 
ahe  admired  dogs."  For  tbtxe  la  no  animal 
among  the  brnte  creation  that  treats  the 
mother  sex  with  as  little  respect  and  great 
brutality  as  brutal  man.  -^e  dlfla»nce  la 
Uiat  the  former  is  goroned  by  unerrliv  In- 
stinct; while  the  latter  Is  permitted  by  his 
Creator  to  do  equal  justice  accradlng  to  rea- 
son, which  he  may  oonriQt  by  prejudice,  pas- 
sion, and  Ignorance,  and  Impair  wicked 
Indidgence  In  ImuKwality,  Intemperance,  and 
Tlce.  The  humanity  of  our  laws  as  they 
now  stand  recognizes  the  right  of  a  wife, 
without  losing  ber  legal  status,  to  absent  her- 
self from  her  husband's  bed  and  board  for 
cruel  and  <tthfw»mw  treatment  or  reasonable 
apprehension  of  bodily  harm;  a  charge  of 
prostitution  being  Included  within  the  mean- 
ing of  cmA  treatment 

Sxdnding  the  testimony  of  the  plaintiff  as 
incompetent,  the  other  compete  evidence  in 
the  case  ^ws  that,  while  she  waa  a  quiet, 
dutiful,  and  hard-woiklng  wife,  her  husband 
waa  high-tempered,  jealous,  snd  TindlcttTC^ 
abusive,  subject  tn  insane  spells,  and  even 
threatened  to  kill  her,  accused  her  at  times 
ot  thinkii^  more  of  a  former  lover  ttian  she 
did  of  him,  although  they  had  been  married 
many  years  and  raised  phn^ii-^w,  and  that  it 
was  dangerous  for  ber  to  stay  with  him  with- 
out the  protection  oC  their  sona  or  some  one 
else.  In  dkort,  by  his  emd  and  inhuman 
.  conduct,  he  forced  her  to  live  apart  from  him. 
Tbe  evldmce  of  the  plaintiff  was  incmnpetent 
to  prove  any  transactions  ta  communications 
had  with  the  deceased,  but  it  was  admissible 
for  other  purposes,  and  Its  absence  would 
bare  been  sratously  commented  on;  yet,  as 
the  question  in  dispute  Is  folly  established 
by  other  competent  testlm<niy.  It  becomes  un- 
necessary to'  review  her  testimony,  and  strike 
out  such  portions  as  are  Incompetent.  The 
rule  of  this  court  is  that,  where  the  onnpe- 
tent  evidence  plalnl;  sudtalns  the  decree,  the 
Incompetent  evidence  becomes  unimportant. 
B3mmel  v.  Shroyer,  28  W.  Va.  506;  Walklns 
V.  Wortman,  10  W.  Va  78. 
•  mie  defendant  Is  not  an  innocent  purchaser, 
without  knowledge  of  plaintiff's  contingent 
right  of  dower,  for  he  purchased  at  a  judicial 
sale;  and  the  fact  that  plaintiff  waa  living 
separate  and  apart  from  her  husband,  and 
the  causes  thereof,  wm  matters  of  ctHUmon 
neighborhood  rumor.  So  It  must  be  presumed 
that  he  fully  considered  the  matter  at  the 
time  of  his  purchase,  and  therefore  the  pay- 


ment of  the  dower  is  not  an  unexpected  hard- 
ship upon  him.  The  decree^  being  plainly 
right,  la  affirmed. 


(41  W.  Va.  657i 
BALL  V.  KHABN8  et  at 
(Snpreme  Ootnt  of  Appeals  of  Wert  'Hrgbiia 
March  21,  1886.) 

Appeal  from  circuit  courts  Mason  county. 
AcQOQ  by  Mary  A.  Ball  against  Ttumias  A. 
Keami  and  others.  Judgment  for  p'*'*itiff  De 
.fendants  appeal  Affirmed. 

DENT,  J.  This  case  Is  In  all  respects  similar 
to  tbe  case  of  plalntltE '  against'  Henry  W. 
Btewart  ^  S.  B.  632)  except  the  land  hi  eon- 
troversy  is  a  trace  of  5o^  acrea,  purchased  frum 
decedent's  hnabaad  before  separadoQ.  In  the 
conreyance,  plaintifF  refused  to  join,  and  now 
chiims  her  dower.  For  tbe  same  reasvns  given 
in  the  focmer  caas,  the  decree  in  this  case  Is 
affirmed. 


(tt  w.  Va.  S9) 
MOOBB  V.  HABPBB  et  aL 

(Bopceme  Oonrt  of  Appeals  of  West  Vlq^nia. 

April  X  1896.) 

Jnsnoxe  or  thb  Pbaob— Jobisdiotioitai.  Amount 

— PaBTKBBSHIP — ESTOPPBI.  TO  I>SIIT— 

Harhlbss  KaaoB. 
L  The   amouBt   fpr   which   judgment  is 
sought,  ezdnsive  of  interest  and  costs,  deter- 
mines the  jnrtsdiction  of  a  justice. 

2.  It  is  not  error  sufficient  to  reverse  a  judg- 
ment for  tbe  circuit  court  to  admit  improper  tes- 
timony temporarily,  and  then  Instruct  tne  jury 
to  disregard  it,  unless  it  is  aiq^arent  from  the  oth- 
er evidence  in  the  case  that  the  party  complain- 
ing waa  prejudiced  by  the  admission  of  such  im- 
proper testimony. 

3.  Whore  a  person,  by  his  conduct,  conver- 
sation, admissiooB,  or  othowise,  allows  himself 
to  be  held  out  as  a  member  of  a  prospective  firm, 
and  th^by  a  third  party  is  indai^  to  credit 
such  firm,  such  person,  to  the  extent  of  lla^ty 
thus  Incurred,  Is  estopped  from  denying  the  ex- 
istence of  such  firm. 

(Syllabna  by  tht  Ooort} 

Errw  to  circuit  court,  Tn<^er  county. 

Action  by  S.  A.  Moore  against  A.  H.  Har- 
per and  H.  H.  Taylor,  partners  as  Harper 
&  Taylor.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  Harper  brings  error.  Af- 
firmed. 

A.  B.  Parsons  and  L.  Hanaford,  for  plain- 
tiff In  error,  a  W.  DaOey  and  A.  Jay  Val- 
entine, for  defendant  in  error. 

DBNT,  J,  The  d«fendant  A.  H.  Harper 
appeala  fmn  a  judgment  rendered  by  the 
circuit  court  of  Tutdcer  county  against  him 
and  H.  H.  Taylor  in  favor  of  8.  A.  Mowe  on 
the  21st  day  of  June,  18D4,  for  the  sum  of 
(324.72,  on  an  appeal  from  a  justice,  and 
assigns  the  following  errors:  (1)  The 
amount  In  oontroversy  exceeded  the  juxi» 
diction  of  the  justice.  (2)  The  allowing  of 
the  declaration  of  H.  H.  Taylor  to  be  used 
aa  evidence  on  the  trial  to  establish  The  part- 
oeraUp  of  Harper  &  Taylor.  (S)  In  giving 
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an  Instruction  for  [dalntlff.  (4)  In  not  set- 
ting aside  the  verdict,  and  In, not  granting 
a  new  trial. 

The  amonnt  the  plaintiff  Is  entitled  to  re- 
cover,  exclusive  of  Interest  and  costs,  deter- 
mines the  amonnt  In  controversy,  and  not  the 
amount  of  the  notes  sued  on.  This  la  shown 
both  by  the  judgment  of  the  Jiiatlce  and 
the  verdict  of  the  JxxTy  to  have  been  within 
the  Justice's  jurisdiction.  Code,  c.  50,  §  8. 
As  to  the  second  error,  the  circuit  court 
expressly  Instructed  the  jury  that  in  ar- 
riving at  a  verdict  it  was  not  to  consider  the 
declarations  of  H.  H.  Taylor  in  so  far  as  the 
defendant  Harper  was  concerned,  and  it 
does  not  appear  In'any  way  that  the  defend- 
ant Harper  was  prejudiced  by  snch  decla- 
rations. The  court  must  be  allowed  some  dis- 
cretion, and  the  Jury  given  credit  for  some 
power  X)f  discrimination  in  all  trials.  And 
the  l^inguage  of  the  Instruction  asked  by  the 
plaintiff  and  given  by  the  court  excludes 
all  idea  of  any  reliance  on  the  declarations 
of  Taylor  to  sustain  plaintiff's  case  against 
the  defendant  Harper.  The  Instruction  is  as 
follows,  to  wit:  "Plaintiffs  Instruction  No. 
1.  The  court  Instructs  the  Jury  that  If  they 
believe  from  the  evidence  that  the  defend- 
ant A.  H.  Harper  told  the  plaintiff,  Moore, 
that  he  was  in  partnership  with  the  defend- 
ant Taylor,  and,  relying  upon  that  state- 
ment, said  Moore  took  the  notes  sued  on, 
then  the  said  Harper  as  well  as  the  defend- 
cnt  Taylor  Is  liable,  and  they  should  find 
against  both  of  the  defendants,  although  the 
jury  may  believe  from  the  evidence  that 
there  was  In  fact  no  partnership  between 
Harper  and  Taylor."  The  objection  to  this 
Instruction  Is  that  there  was  no  evidence  to 
sustain  it,  and  that  it  does  not  propound  the 
law.  The  plaintiff  states  in  his  evidence 
that,  after  he  had  bargained  with  Taylor  to 
sell  the  goods  to  the  prospective  firm  of  Har- 
per &  Taylor,  Mr.  Harper  had  a  conversa- 
tion with  him,  in  which  he  said:  "Did  you 
skin  us  very  much  in  the  Invoices?  I 
have  gone  In  partners  with  Mr.  Taylor, 
and  I  want  a  fair  square  Invoice.  I  have 
)K)ught  half  of  this  stock  down  there.  What 
do  you  think  It  is  worth?  I  paid  Mr.  Tay- 
lor |000  for  it  Mr.  Taylor  and  I  will  pay 
this  Jointly."  This  Is  certainly  sofflcient  evi- 
dence to  Justify  the  Instruction,  and  It  Just 
as  certainly  propounds  the  law;  for,  If  the 
defendant  Harper  held  himself  out  as  a 
member  of  the  firm,  he  is  liable  to  the  pay- 
ment of  such  debts  as  were  contracted  on 
the  faith  of  his  representations,  ^ven  though 
there  was  no  such  partnership,  for  by  his 
conduct,  to  the  extent  of  such  debts,  he  Is 
estopped  from  denying  the  partnership. 
17  Am.  &  Eng.  Enc.  Law,  pi  879;  Jacobs  t. 
Khorey,  48  N.  H.  100.  In  the^  latter  case  it 
Is  held  that:  "Persons  may  be  made  liable 
as  partners,  as  far  as  third  persons  are  con- 
cerned, by  conversations,  assertions,  admis- 
sions, and  acts  tending  to  show  that  they 
ore  BQCli,  although  such  evidence  might  be 


insnfflcient  to  prove  a  partnership  as  be- 
tween the  parties  tliemselves."   Bowie  v. 
Maddox,  29  Ga.  285;  Drumright  v.  Phtlpot, 
60  Am.  Dec.  738;  Burr  v.  Byera,  52  Am.  Dec 
239; '  Crozler '  V.  Klrker,  51  Am.  Dec.  724; 
Allen  V.  Dnnn,  33  Am.  Dee  614.   The  evi- 
dence belnis  contradictory,  the  witnesses 
numerous,  and  it  not  appearing  that  the  ver- 
dict of  the  jury  Is  plainly  contrary  to  the 
weight  of  the  evidence,  this  court  will  not 
reverse  the  Judgment  and  set  aside  the  ver- 
dict of  the  Jury.  Akers  v.  De  Witt,  40  W. 
Va,  — ,  23  S.  B.  669;  Johnson  v.  Bums,  39 
W.  Va.  658,  20  S.  E.  686.  It  Is  a  wen-estab- 
lished rule  that  when  one  of  two  innocent 
persons  must  suffer  by  reason  of  the  mis- 
conduct of  a  third,  the  burden  must  fall  on 
that  one  whose  conduct  enabled  such  third 
person  to  perpetrate  the  wrong  complained 
of,  or  secure  a  credit  to  which  he  was  not 
as  an  Individual  entitled.  It  seems  to  me 
that,  as  soon  as  Harper  made  up  his  mind 
not  to  become  a  member  of  the  prcqKMed 
firm  of  Harper  &  Taylor,  he  should  have  at 
once  taken  steps  to  ascertain  all  dealings 
on  his  credit,  especially  as  to  the  original 
purchase  money  of  the  store  purchased  of 
Moore,  and  notified  Moore  of  the  fact,  re- 
garded himself  as  surety  for  Taylor,  and 
required  Moore  to  at  once  proceed  and  make 
his  money;  and  then,  if  the  latter  had  given 
Taylor  time.  It  would  have  released  Har- 
per. But  he  seems  to  have  entirely  neglect- 
ed his  duties  in  this  respect,  and  not  regard- 
ed the  effect  that  his  conduct.  admlsslcHis. 
and  conversations  might  have  on  those  deal- 
ing with  Taylor  as  a  prospective  meml>er  of 
the  firm  of  Harper  &  Taylor.  It  Is  true, 
he  claims  that  he  did  not  know,  either  be- 
fore or  afterwards,  that  Taylor  had  execut- 
ed the  notes  to  Moore  In  the  firm  name  of 
Harper  &  Taylor.  This,  however,  was  one 
of  the  things  he  was  under  a  legal  obliga- 
tion to  guard  against  after  he  had  once  per- 
mitted himself  to  l>e  held  out  aa  a  prospec- 
tive member  of  the  firm.  His  change  of 
mind  should  have  been  promptiy  brought  to 
the  attention  of  those  having  dealings  with 
Taylor  on  the  strength  of  his  credit  In 
this  manner  all  future  responsibility  would 
have  been  avoided,  and  be  could  have  limit- 
ed the  time  of  his  liability  on  the  notes  In 
controversy.  The  court  below  having  found 
against  the  defendant's  contention,  there  Is 
nothing  in  the  record  that  authorizes  this 
court  to  interfere  with  soch  finding.  The 
judgment  of  the  elrcnlt  court  wfll  therefbn 
be  affirmed. 

(41  W.  Yl  «U 
STATE  V.  FBBBT. 
(Sapreme  Court  of  Aj^eala  of  Weat  Tli^nli. 
March  *18,  1S96.) 

BxpBRT  TssTiKoirr— What  VAT  bi  nti  Smiwai 
or— Rapk— Corroboration  or  PRosicimiix— 
WlTKBSa — CrSD  rSILITT — iNBTRUcnom, 

1.  Whether  criminal  charges  preferred  by  a 
female  patient  against  a  physidui  are  the  it- 
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•ult  of  halladaution,  while  onder  the  infinence 
of  chlotrofmn  and  ether,  ie  a  question  that  mnst 
be  determined  by  expwt  medical  sridenee,  aa 
It  is  not  a  matter  ot  wdlnary  luman  n^eri- 
eace  or  knowledge. 

2.  If  sacfa  testimony  estaMishea  the  proba- 
bllity  of  Bach  hallacination,  and  "nch  charge* 
depend  entirely  on  the  oocorroborated  and  con- 
tradicted teHtimony  of  Boch  patient,  the  jury 
should  acquit  the  prisoner. 

3.  Whether  a  person  with  a  wooden  leg  ia 
incapacitated  from  kneeUn^,  and  thereby  ren- 
dered iicapable  of  committing  an  offense  in  the 
manner  charged,  is  a  BUbject-matter  of  inqairy, 
joBtifyiiig  the  introduction  of  expert  medical 
testimony,  to  assist  the  jury  in  arrlnng  at  a  cor- 
rect condosion. 

4.  It  is  error  for  the  conrt  to  refnae  to  in- 
Btmct  the  Jory  fliat,  if  they  believe  the  tertinM>- 
ny  of  a  witaieea  on  any  material  point  is  nutme, 
they  are  at  liberty  to  disregard  her  whole  tee- 
tlmony. 

6.  It  is  error  for  the  court  to  refuse  to  In- 
•tmct  the  jury  that  it  is  their  doty  to  sontiniEe 
with  care  and  eaati<»  the  onconroboratad  and 
contradicted  testimony  of  a  witness. 

(Syllabiis  by  the  Court,) 

Error  to  circuit  court,  Jefferson  county. 
WUliam  B.  Perry  was  convicted  of  rape, 
and  brings  error.  Reversed. 

T>.  B.  LncM  and  Qeorge  Bajlm,  tor  plain- 
tlfr  In  error.  T.  S.  Biloy,  Atty.  Oai.,  and 
Fwrest  W.  Brown,  fw  the  State. 

DENT,  J.  WUlIam  E.  Perry,  a  practicing 
physician,  was  on  the  29th  day  of  July,  1895, 
sentenced  to  confinement  In  the  penitentiary 
of  this  state  for  a  term  of  14  years,  by  the 
drciilt  court  of  Jefferson  county,  on  the  ver- 
dict of  a  Jury  finding  him  guilty  of  rape  on 
one  Rosa  J.  Johnston.  Prom  the  judgment 
of  the  circuit  court,  he  obtained  a  writ  of 
error,  and  now  here  relies  upon  numerous  al- 
leged erroneous  rulings  made  by  the  court 
during  the  progress  of  the  trial. 

The  major  portion  of  the  facts  In  the  case 
are  undisputed,  and  are  66  follows,  to  wit: 
Rosa  J.  Johnston,  a  single,  unmarried  woman, 
23  years  of  age,  residing  In  Halltown,  JefTer- 
son  county,  being  sick,  and  suffering  with 
pain ,  in  back,  stomach,  and  bead,  on  the  12th 
day  of  March,  1S95,  about  12:30  p.  m.,  went  to 
the  t^ce  of  the  prisoner,  to  consult  him  and 
obtain  medlcalrelief.  She  found  hlmat  home, 
was  shown  into  his  office,  and,  after  he  had 
attended  to  some  other  matters,  he  administer- 
ed to  her  a  mixture  of  chloroform  and  ether, 
which  deprived  her  of  consciousness  for  a 
short  time.  The  prlsonerlsamiddle-oged  man, 
married,  has  two  cblldien,  and  his  bouse  and 
office  Join  near  the  public  road,  so  that  passers- 
by  can  see  In  the  wlndowof  theoffice;  one  door 
in  the  office,  which  opens  onto  the  porch, 
communicating  with  the  house.  This  door 
was  closed.  The  windows  were  up;  one  In 
front  of  office,  and  one  in  rear,  so  that  a  per- 
son could  see  clear  through  the  office.  The 
wife  of  the  prisoner  was  upstairs  in  the  bouse, 
lying  down.  In  a  few  minutes  she  arose, 
went  down  to  the  office  door,  saw  the  pros- 
ecuting witness  sitting  by  the  window,  and 
asked  If  she  might  come  in.    Receiving  an 


affirmative  answer,  she  went  In,  and  talked 
a  while.  The  doctor  gave  the  witness  a 
bottle  of  medicine.  She  took  It  without  com- 
plaint; went  to  her  dressmaker's;  tried 
on  a  new  dress,  went  from  there  home; 
complained  to  her  mother  that  the  doctor 
had  mistreated  her.  Her  mother  sent  for  a 
physician,  who  conld  find  no  evidence  of  mls- 
tr^tmoit  after  careful  examination,  except 
a  Blight  scratch  on  the  vestibule  of  the  vulva, 
which  might  have  been  done  by  the  witness 
herself,  l^e  hymen  had  not  been  ruptured. 
The  doctor  has  a  wooden  leg,  which,  accord- 
ing to  the  testimony,  renders  it  physically  Im- 
possible for  him  to  kneeL  There  were  nu- 
merous other  undisputed  facts  which  have 
no  bearing  on  the  guilt  or  Innocence  of  the 
prisoner,  and  hence  it  Is  unnecessary  to  re- 
peat them. 

The  matters  in  dlspnte,  and  on  the  trath  or 
falsity  of  which  this  case  depends,  are  as 
follows,  to  wit:  The  prosecuting  witness 
states:  "My  chair  was  then  by  the  window. 
He  [the  doctor]  pulled  It  away  from  the  win- 
dow behind  the  door.  Said  he  was  going  to 
give  me  something  to  help  my  head  and 
stomach.  I  asked  him  If  it  was  chloroform. 
Said  he  could  not  give  me  chloroform  on  ac- 
count of  my  heart  I  put  It  to  my  nose,  and 
found  it  was  chloroform,  and  I  pushed  it 
away.  He  handed  It  to  me.  I  told  him  I 
was  not  going  to  take  It  He  made  me  take 
it  He  held  me,  and  pat  It  to  my  mouth 
and  nose.  He  put  the  glass  to  my  mouth  and 
nose.  He  was  holding  my  hands,  and  making 
me  take  It.  Handkerchief  was  in  the  glass 
at  the  time.  The  last  I  remember  he  was 
pinching  my  hand,  and  asldng  me  If  I  felt 
that  I  did  not  -reply.  I  came  to,  and  found 
him  insulting  me.  I  was  pulled  halfway 
down  the  chair.  My  hat  was  off,  and  my 
hair  was  down.  My  clothes  were  up.  He 
was  between  my  legs.  Clothes  up  to  waist 
He  was  down  on  his  knees;  looked  like  it  to 
me.  After  he  found  out  I  was  coming  to,  he 
tried  to  give  it  to  mi»  a  second  tlma  He 
.  had  It  In  a  glass.  Suppose  it  was  on  the 
floor.  He  tried  to  put  it  up  a  second  time, 
and  I  pushed  It  away,  and  his  wife  came  in 
Just  then;  that  is,  she  came  to  the  door.  He 
was  insulting  me  when  I  came  to.  He  had 
his  pants  open.  1  saw  his  person.  He  was 
working  up  and  down  He  tried  some  to 
penetrate  me.  His  person  was  in  my  person 
when  I  came  to,  and  found  him  In  this  posi- 
tion. I  did  not  do  anything.  I  was  so  weak 
aud  sick.  His  wife  came  to  the  door  when 
he  was  trying  to  give  me  the  chloroform  the 
second  time,  and  tried  to  open  It  The  door 
was  locked.  I  know  It  was  locked,  because 
she  tried  to  get  in.  He  then  pulled  my 
clothes  down,  and  tried  to  button  his  pants. 
Then  he  let  her  In.  He  did  not  button  all 
the  way  up.  Don't  know  how  many  buttons 
he  had  unbuttoned.  Think  he  had  his  coat 
off  when  he  gave  me  the  chloroform.  T  saw 
his  privates  wher  he  got  out  from  between 
my  legs.    He  had  his  privates  In  my  prl- 
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rates;  tbat  Is,  they  were  part  way  In  me 
when  he  got  up.  Before  his  wife  came  In, 
he  pulled  me  htuA  to  window.  He  palled  my 
clothes  down  (first).  His  wife  was  on  the 
porch,  I  suppwe;  and  he  wanted  to  poll  my 
chair  to  the  window;  and  I  told  him  to  go 
away,  and  leave  me  alon&  This  was  after 
he  palled  my  clothe  down.  His  wife  came 
In,  and  spc^e  to  me.  He  opened  the  door. 
Doctor  said:  1  hare  had  BUss  Rose  asleep, 
and  I  have  been  over  to  the  table  writing. 
I  thotight  yon  bad  laid  down  to  take  a  nap.'  " 
In  contradiction  of  this  statement,  the  pris- 
on&!  testifies:  "I  took  np  glass  and  poured 
some  chloroform  and  ether  Into  it  Oare 
Miss  Johnston  to  inhale.  I  said,  'Hold  It 
close  to  yonr  nose,  or  yon  won't  get  any  ben- 
efit from  IL'  I  then  stepped  over  to  the  ta- 
ble, and  was  looking  over  my  daybo<^,  which 
might  hare  taken  four  or  fire  mlnntes,  may 
be  longer.  When  I  turned  aronnd,  I  saw 
Miss  Rose  lying  back  in  the  chair,  with  the 
glass  In  her  band.  I  thought  she  wonld  drt^ 
the  glass.  I  stepped  np,  caught  hold  of  her 
shoulder,  and  shook  her.  Said  to  her,  1  had 
no  idea  I  bad  given  yon  enough  to  put  you 
asleep.'  Bhe  seemed  to  be  nnconscions  stlU 
to  a  great  extent  Do  not  know  how  hmg 
she  was  under  the  Influence.  I  then  went  out 
on  the  porch,  and  called  the  colored  girl,  who 
was  Bitting  (vposlte  t2ie  oflOce  doOT,  and  asked 
her  to  get  me  a  glass  of  water.  She  was 
Just  outside  the  door  when  I  told  her.  She 
went  to  get  the  glass  of  water,  and  I  foQow- 
ed  to  the  bade  steps,  and  met  b»  coming  tqk 
I  took  file  water  Into  the  office,  an4  asiked 
Miss  Bose  to  take  some  of  it  She  said,  'No, 
I  feel  all  right  now.'  Wife  started  to  come 
in  then.  X  heard  ber  voice  at  the  window, 
asking  if  she  might  come  in.'  I  <^raied  the 
door,  and  said,  'Walk  in.'  She  came  In;  re- 
mained there  from  ten  to  fifteen  minutes.  I 
deny  the  statement  positively  made  by  Miss 
Rose  that  I  outraged  hra^.  I  have  a  wooden 
leg,  amputeted  bdow  the  Icnee,  and  It  la 
E^iysically  impossible  for  me  to  get  on  my 
knees.  Deny  the  Btatment  posltivdy  of  my 
mistreating  Ultreatlng  ber.  I  gave  her  the 
chlonrform  and  ether  to  relieve  her  present 
ctmditloa  That  Is  the  nsnal  remedy,  but  it 
la  not  givoi  to  insenribiUlr.''  These  were 
the  only  two  persMU  In  a  position  to  know 
what  took  place  at  the  time  ot  the  alleged 
offense;  and  aa  to  what  did  take  place  the 
proeecating  witness  stands  wholly  uncorrob- 
orated. There  la  some  evidence,  of  a  very  nOr 
satisfactory  nature,  tending  to  show  that  sper- 
matozoa was  found  on  a  garment  worn  Iqr 
the  prosecutrix  at  the  time  of  the  offense,  by 
one  Dr.  Bdward^  an  inexperienced  physician, 
in  an  examlnatlmi  made  by  him  about  the 
time  of  flie  trial,  although  his  evidence  la 
discredited  by  that  of  (dder  and  more  experi- 
enced physicians.  But  granting  the  truth  of 
the  presoice  of  such  spmnatozoa,  yet  there 
la  nothing  bnt  mere  supposition  to  onmect 
the  prisoner  with  It,  as  there  is  no  evidence 
ttt  the  am  either  proving  or  tending  to  prove 


seminal  emission  on  his  part  On  the  c<hi- 
trary,  the  (mly  evidence  touching  the  matter 
precbides  such  emission.  The  prosecntrix 
testifies  that,  when  she  came  to,  the  prisoner 
was  working  up  and  down,  and  trying  to  jfeat- 
etrate  her,— when  be  found  that  she  was 
coming  to,  tried  again  to  administer  the  chlo- 
roform and  ether  to  her;  thus  showing  fail- 
ure to  accomplish  his  purpose.  Her  sister 
testified  that  some  two  or  three  hours  after- 
wards, she  noticed  two  or  Ibree  wet  Bpote  on 
the  tall  of  the  garment  she  wore;  but  there  is 
no  evidence  that  such  wet  spote  were  ot  a 
seminal  nature.  It  therefore  seems  to  me 
that  this  evidence  of  Dr.  Edwards  was  ao  re- 
mote that  It  should  not  have  been  allowed  to 
go  to  the  Jury,  In  tiie  absence  of  any  evi- 
dence of  seminal  emission. 

The  theory  ot  the  defense  Is  tbat  the  state- 
ment made  by  the  prosecntrix  as  to  what 
occurred,  in  so  far  as  contradicted  by  the  pris- 
oner, is  the  result  of  halludnatim  occasiMi- 
ed  by  the  use  of  the  chlwofoim  and  ether. 
This,  then,  b^ng  a  qnestlcni  outside  the  pale 
ot  ordinary  human  knowledge  and  experi- 
ence, cannot  be  otherwise  determined  than 
by  the  testlmoiQr  at  tboBa  who  are  leaned, 
skilled,  and  experienced  in  the  use  of  such 
aneesthetics.  All  men  know  by  actual  ex- 
perience, more  or  less,  what  wQd  and  fiu- 
tastic  shapes  their  dreams  take  when  the 
will  is  asle^  TbsT  also  know  by  observa- 
tion the  blse  notions  and  imaginations  of 
insane  persons  whose  wills  have  been  im- 
paired or  destrt^vd  try  disease.  Bat  it  is 
only'  spedaliats,  with  experience,  who  are 
able  to  testU^  as  to  the  effect  of  particular 
drugs  on  the  human  system.  And.  when 
questions  of  this  kind  arise,  the  courts  must 
necessarily  turn  to  aoch  spedallsto  for  in- 
formation coming  within  the  sphere  of  their 
particular  callings.  And,  if  such  tesUmony 
should  estaUlsfa  the  fact  that  the  contra- 
dicted statements  of  the  prosecntrix  might 
be  the  result  of  hallucination  produced 
the  use  of  the  combination  chlorofonn 
and  ether,  it  should  not  only  raise  a  reasm- 
able  doubt  In  the  minds  tit  the  Jury  as  to 
the  prisoner's  guilt,  and  thus  secure  his  ac- 
quittal, but,  taken  In  connection  with  the 
enormity  ot  the  crime  charged,  and  ito  im- 
probability on  acconnt  of  the  attending  dr* 
cumstences,— to  wit  a  family  physician,  mar- 
ried, with  a  wife  in  good  health  and  at  bbi 
command,  In  his  ofiice,  adjacent  to  his  home^ 
at  high  noon,  with  windows  open,  aqd  patrons 
ctHulng  and  going,  a  young  lady  patient  of 
irreproachable  character,  cmifliUng  in  his 
skill,  his  integri^  and  honor,  her  after  OHi- 
dnct  bis  own  good  name  and  fame^  and  the 
happiness  at  himsdf,  his  wife  and  children, 
at  stake,  and  with  no  other  motive  but  In- 
satiable lust  which  could  be  satisfied  mor 
ally,  legally,  and  much  more  acceptaUy, 
without  risk  or  danger,  by  the  means  al- 
ready subject  to  Ills  demand,  and  its  Impos- 
sibility on  account  of  his  physical  condition, 
—should  also  estaUlsta  his  innocence  beyond 
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an  rpMoiwMe  Ooolit  or  tlw  flhadoir  of  m»- 

pI^oD,  except  It  tw  In  the  bmut  of  those 
wluMe  .wkked  indnlsuioBe  have  xendered 
than  incapable  of  amffedattnc  anythbw 
pore  or  Tlrtnoiu  In  human  conduct  or  Itfew 
Nor  should  sacb  condualon.  taonestl;  readi- 
ed, dlspanwe  to  any  extent  the  virtue  or 
yexadty  of  the  prosecatrlx,  aa  It  leavee  no 
room  to  doubt  but  what  she  was  under  the 
Influence  of  a  fwce  over  which  she  had  no 
coutrcd,  and  was  powerless  to  resist,  and 
which  led  her  to  believe  that  the  vagaries 
of  her  unfettered  lmagtnatt<m  were  the  hajH 
penlng  <a  real  facta. 

Therefore,  the  true  questloii  In  this  case 
to  which  the  court  should  have  directed  the 
InonliT  of  the  Jux7  was  as  to  whether  the 
dharge  prefeired  by  tlie  prosecutrix  against 
the  prisoner  resulted  from  balluclnatkMi  oc- 
casioned by  the  use  of  (ddorofonn  and  ether 
combined,  and,  as  a  fact  jdacing  such  pos- 
sible haUudnation  beyond  all  reasonable 
donb^  to  have  Inqoired  Into  the  physical  In- 
ability of  the  prlstmer  to  have  perpetrated 
the  crime  in  the  manner  charted.  The  rul- 
ings of  the  coort  relating  to  these  matters, 
and  claimed  by  the  prisoner  to  be  erroneous, 
are  contained  In  his  btUs  exception  Nos. 
6^  7,  and  la 

Na  5  sets  ont' the  following  Instructions, 
aa  asked  by  the  prisoner,  and  refused  by  the 
court,  to  wit:  'TThe  court  Instructs  the  Jury 
that  If  the  evidence  In  this  case  raises  a  rea- 
sonable doubt  In  their  minds  that  the  cbai^ 
made  1^  lilss  Bose  Johnston  was  superin- 
duced hy  ddoroft»m  and  ether  taken  by  her,, 
or  by  hystoia  and  nervonsneas,  or  by  all  or 
uiy  ctf  these,  then  the  Jury  should  ao([uIt 
the  defendant"  This  is,  In  effect,  equiva- 
lent to  saying:  "If  the  Jury  believe  from  the 
evldenoe  that  it  was  possible  that  the  charge 
made  by  Miss  Johnston  against  the  prison- 
er was  caused  by  hallucination  resulting 
from  the  use  of  chlonrform  and  ether,  and 
such  posslbllily  raised  in  the  minds  of  the 
Jury  only  a  reasmable  doubt  as  to  the  guilt 
«f  the  prtstmer,  they  should  acquit  him,"— 
and  is  nothing  more  than  saying  that  the 
prisoner  Is  entitled  to  the  benefit  of  every 
reas<Hiahle  doubt  or  every  reasonaUe  hy- 
pothesis Inconsistent  with  his  guilt.  This  is 
elementary  criminal  law.  The  prosecutor  ur- 
ges two  objections  to  this  Instmctton:  (1) 
That  it  affects  the  weight  of  the  testimony. 
This  Is  not  apparent  frmn  the  instructions, 
and  Is  therefore  not  tenable.  <2)  That  the 
charge  might  be  superinduced  by  the  causes 
named,  and  yet  be  true.  This  is  equally  un- 
tenable, as  the  instmctiw  exdudes  the  Idea 
of  the  truth  ot  the  charge,  but  limits  It  to  a 
faiae  Imagination,  occasioned  by  the  causes 
therein  named,  and  as  wholly  superinduced 
by  such  causes,  wtthont  other  foundatira  In 
fact  The  court  erred  in  not  giving  this  or 
a  slmlULr  instruction.  The  vast  preponder- 
ance of  the  expert  medical  testlmcmy  not 
only  establishes  the  ponlbllity,  but  the  prob- 
ability, of  the  existence  of  such  halludna* 


tkHi,  and  tiwxcAn*  JustUlM  Um  fMBff  tt 
such  instructions. 

Bin  of  ezoeptioos  Mol  7  sets  forth  Hw  CoDow- 
ing  questions,  as  impounded  to  an  expert  wit- 
ness. Dr.  mcodemus,  1^  the  prisoner's  ooon- 
sel,  and  exduded  by  the  court,  to  wit:  "Sup- 
posing chloroform,  or  chloroform  and  etbst 
mixed,  saffldent  to  procure  unconsdonsness, 
to  have  been  administered  to  a  female  pa- 
tient, and,  on  coming  to,  she  has  diarged  the 
physician  administering  It  with  having  out- 
raged her  parson;  state  from  yonroperience, 
and  your  knowledge  as  a  physician,  whetlier 
such  statement  might  or  might  not  be  the  re- 
sult of  hallucination."  The  objection  to  this 
question  urged  by  the  prosecutor  Is  that  the 
evidence  does  not  Justify  it.  "No  witness 
has  ever  stated  In  this  case  that,  on  coming 
to,  the  girl  had  charged  the  physician  with 
having  outraged  her  person.  Her  charge  is 
that,  on  recovering  consdousness,  she  caught 
him  In  the  act  At  the  time  of  recovery 
the  question  assumes  that  the  act  had  been 
done.  At  the  time  at  reooveiy  an  the  evi- 
dence tends  to  show  the  act  was  being  com- 
mitted.'* The  prlSiOiM,  on  the  other  hand, 
insists  that  the  only  evidence  tending  to 
prove  that  the  physician  was  In  the  act  <tf 
committing  the  df  ense  at  the  time  of  recor- 
ery  Is  the  testimony  of  the  prosecutrix,  un- 
corroborated, and  contradicted  by  the  ac- 
cused; and  that  the  stqtposed  time  of  her 
recovery.  Including  all  intervening  occurren- 
ces, were  a  contizniati<m  of  her  hallucina- 
tions, unto  the  entrance  of  Mrs.  Ferry  broke 
oir  or  destroyed  her  amatwy  dreams,  and 
restored  her  consciousness  in  part,  and  that 
she  did  not  folly  come  to  or  escape  the  de- 
lusive stimulating  or  Intoxicating  effects  of 
the  drugs  -  until  she  reached  home,  broke 
down,  and  informed  her  mother  and  slater 
of  her  si^posed  maltreatment,  and  for  the 
first  time  made  a  diarge  of  misconduct  on 
the  part  of  her  physidan.  Under  the  head 
of  her  hallucinations,  the  prisoner  daims 
her  alleged  refusal  to  take  the  drags,  the 
forcing  them  upon  her  by  the  physician,  her 
alleged  recovery  and  discovery  of  Us  mis- 
conduct, the  attempt  to  again  administer  the 
drugs,  the  pulling  down  of  her  clothes,  the 
removal  of  her  chair,  and  the  unlocking  of 
the  door,  and  that  they  are  all  the  result  of 
her  wandering  Imagination,  while  wholly  un- 
der the  influence  of  the  chloroform  and  ether, 
until  interrupted  by  the  appearance  of  Mra 
Peny.  The  prisoner  further  insists  that  it  Is 
impossible  at  times  for  .the  patient  to  tell 
when  the  hallucination  ends  and  the  reality 
b^ins,  and  huioe  the  halludnatlcm  Is  car> 
ried  Into  a  delusive  belief  of  Its  truth.,  to 
such  an  extent  as  to  rmda  It  impossible  to 
convince  the  victim  vt  its  falsity.  Eter  "com- 
Ing-to."  tnxn  the  prisoner's  standpoint^  re- 
fers-not  to  the  time  when  she  said  she  re- 
covered and  found  the  prlsonra  bi  the  com- 
mission of  the  alleged  wrong,  but  when  slie 
first  made  the  charge  of  misconduct  to  her 
mother  and  sister.   Sndi  being  the  case,  the 
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court  shonld  not  bmre  excluded  the  question, 
bat  should  have  permitted  ft  to  hare  been 
answered. 

BUI  of  exceptions  No.  10  sets  out  the  fol- 
.lowlug  questions,  as  propounded  to  Dr.  John 
D.  Starry,  a  practicing  physician,  and  ex- 
cluded by  the  court,  to  wit:  "If  a  female  was 
Bitting  In  rocking  chair  [then  before  the  Jmy] 
in  the  manner  described  bj  the  words  'pulled 
down  in  the  chair,'  and  a  man  weighing  two 
hundred  and  thirty  pounds,  with  one  leg 
amputated  Just  below  the  knee,  and  was 
thereby  incapacitated  from  kneeling,  could 
be  get  into  position  In  front  of  the  young 
woman  sitting  In  the  rocking  chair  In  such 
manner  as  to  violate  her  person?"  The  objec- 
tion to  this  question  is  that  it  comes  within 
the  rule  expressed  in  Overby  v.  Railway  Co., 
37  W.  Va.  1525,  16  S.  E.  813,  to  wit:  "When 
the  inquiry  relates  to  a  subject  which  does  not 
require  peculiar  habits  of  study,  in  order  to 
enable  a  man  to  onderstand  it  the  opinion  of 
skilled'  witnesses  Is  not  admissible."  The 
prisoner  testified  that  he  had  a  wooden  leg, 
which  rendered  It  impossible  for  him  to  kneel; 
and  hence  it  was  impossible  for  him  to  com- 
mit the  offense.  The  witness  Dr.  Starry  testi- 
fied .  that  he  had  attended  to,  and  was  ac- 
quainted with,  the  prisoner's  leg.  He  was 
also  a  physician,  fully  acquainted  with  the 
construction,  organism,  and  anatomy  of  the 
human  system,  male  and  female.  Of  such  had 
been  his  peculiar  habits  of  study.  The  pris- 
oner might  have  exhibited  to  the  jury  his 
wooden  leg,  and  the  manner  In  which  It  was 
fastened  to  the  stump,  and  thus  convinced 
them  of  the  impossibility  to  get  into  position 
to  perjwtrate  the  wrong  charpted;  but  even  in 
such  case  it  would  have  been  proper  to  sup- 
plement such  practical  exhibition'  with  the 
testimony  of  witnesses  who  had  made  the 
htiman  system,  including  its  joints  and  or- 
gans, a  subject  of  peculiar  study,  such  as  the 
jury  would  be  nnable  to  give  In  the  short 
time  allowed  them  In  the  examination  of  the 
evidence,  and  thus  assist  them  In  arriving  at 
a  just  conclusion.  Such  behig  the  law,  this 
evidence  was  admissible,  although  the  wood- 
en leg  was  not  exhibited,  to  corroborate  the 
testimony  of  the  prisoner  &tf  to  his  physical 
Inability  to  commit  the  offense  in  the  manner 
charged.  People  v.  Clark,  33  Mich.  119;  7 
Am.  &  Enp.  Enc.  Eaw,  4JU. 

The  following  four  Instructions,  asked  by 
the  prisoner,  wore  refused  by  the  court: 

(1)  "Should  the  jury  find  that,  at  the  time 
the  alleged  outrage  Is  claimed  to  have  been 
committed,  the  prosecuting  witness  was  under 
the  infiuence  of  ether  and  chloroform,  her 
testimony  should  be  received  and  weighed 
with  great  cautloo;  and  if  they  find  that  she 
was  shortly  afterwards  examined  by  a  phy- 
sician, who  found  no  evidence  of  defloration 
or  rape,  this  circumstance  (if  they  so  find)  Is 
entitled  to  great  weight"  This  instruction, 
especially  the  latter  part,  invades  the  prov< 
Ince  of  the  jury,  who  are  the  sole  judges  as 
to  the  weight  of  the  testimony.    State  v.  Mor- 


gan, 35  W.  Va.  273,  13  8.  B.  88S;  State  t. 
Cooper,  26  W.  Va.  338;  State  T.  Thompson, 
21  W.  Va.  741;  State  v.  Betsall,  11  W.  Va.  74a 

(2)  "The  court  Instructs  the  jury  that  If 
they  believe  from  the  evidence  Uiat  the  only 
evidence  tending  to  prove  the  guilt  of  the 
defendant  is  the  testimony  of  the  prosecut- 
ing witness,  Miss  Rose  Johnston,  and  that  her 
testimony  on  any  material  point  Is  untrue, 
then  the  jury  Is  at  liberty  to  disregard  her 
whole  testimony,"  This  Instruction  leaves 
the  weight  of  the  testimony  with  the  Jury, 
and  it  Is  therefore  unobjectionable,  and 
should  have  been  given.  See  State  v.  Thorny 
son,  above  cited. 

(3)  "The  court  instructo  the  Jmy  that  If 
they  believe  from  the  evidence  In  the  case 
that  the  crime  charged  against  the  defendant 
reste  alone  on  the  testimony  of  the  prosecut- 
ing witness.  Miss  Rose  Johnston,  then  they 
should  scrutinize  her  testimony  with  care  and 
caution."  In  the  trial  of  all  felony  cases,  the 
Jury  should  scrutinize  the  t^itimony  of  all 
contradicted  and  uncorroborated  witnesses 
with  care  and  caution.  This  Instruction  pro- 
poimds  a  general  principle  of  law.  Is  nnob- 
Jecttonahle,  and  should  have  been  given,  as  It 
leaves  the  weight  of  the  testimony  entirely 
with  the  Jury,  and  relates  only  to  the  proper 
discharge  of  the  duty  they  owe  to  the  accus- 
ed and  the  state  alike. 

(4)  "The  court  Instructe  the  Jury  that  If 
they  believe  from  the  evidence  of  the  phy- 
sician that  examined  the  prosecuting  witness 
on  the  day  the  alleged  crime  is  stated  to  have 
been  committed,  and  that  said  witness  could 
find  no  evidence  that  any  outrage  had  been 
committed  upon  her,  then  the  jury  should 
acquit  the  defendant"  This  instruction  was 
properly  refused,  under  the  rule  laid  down  In 
the  sixth  point  of  the  syllabus  in  the  Case  of 
Morgan,  cited  above,  in  the  following  words, 
to  wit:  "An  instruction  should  not  single  out 
one  fact  or  element  of  the  case,  and  make 
the  case  turn  entirely  on  It,  by  telling  the 
jury  to  find  according  to  the  hypothesis  of 
that  fact  or  element  Ignoring  all  other  ma- 
terial facts  or  elements." 

Bills  of  exception  Nos.  S,  11,  and  12  are 
founded  on  the  refusal  of  the  court  to  allow 
the  expert  wltn^ses  therein  named  to  give 
specific  examples  coming  under  their  own 
observation  or  In  their  own  practice  as  evi- 
dence in  chief.  Such  evidence  might  have 
been  proper,  on  examination  by  the  court, 
to  test  the  skill  or  experience  of  the  expert 
or  on  cross-examination,  but  was  imprc^r 
as  matter  in  chief,  and  was  therefore  pro^ 
erly  excluded. 

Bill  of  exceptions  No.  9  Is  taken  because  the 
court  excluded  the  following  question:  "Sup- 
posing chloroform  and  ether  mixed  to  have 
been  administered  to  a  female  patient  to  the 
extent  of  unconsciousness,  and,  when  she  has 
recovered  the  power  of  locomotion,  she  mokes 
violent  gestures  of  resistance,  and  subse- 
quently charges  that  the  physician  outni£es 
her  person:  could  or  could  not  such  Impres- 
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slon  be  the  result  of  hallucliiation?"  There 
Is  DO  evidence  In  the  case  tending  to  prore 
that  the  prosecutrix,  when  she  recovered  the 
power  of  locomotion,  made  violent  gestures 
of  resistance;  hence  the  objection  to  the  ques- 
tion was  properly  sustained  by  the  court. 

BUI  of  exceptions  No.  13  relates  to  the  re- 
fusal of  the  court  to  allow  the  photographs  of 
the  prisoner's  house  and  office  to  be  given 
In  evidence  until  certain  human  figures  and 
faces  were  erased  therefrom.  How  the  pris- 
oner was  prejudiced  by  the  erasure,  or  how 
the  state  would  have  been  prejudiced  by  its 
not  being  made,  is  not  apparent;  hence  It  does 
not  appear  that  the  court  erred  therein. 

Bills  of  exception  Nos.  14,  15,  and  16  refer 
to  the  discovery  of  new  evidence  and  sur- 
prise ou  the  trial,  and,  as  the  case  will  have 
to  be  reversed  and  remanded,  the  errors 
complained  of  become  unimportant 

In  addition  to  the  special  bills  of  exception, 
there  are  numerous  objections  noted  in  the 
certlfitate  of  evidence,  as  taken  and  saved 
during  the  progress  of  the  trial.  In  consider- 
ing the  special  exceptions,  some  of  these  have 
already  been  virtually  disposed  of,  and  on  a 
new  trial  of  the  case  the  circuit  court  will 
hare  the  opportunity  to  correct  all  mistakes 
and  oversights  made  on  the  former  trial;  and 
ther^ore  it  Is  deemed  unnecessary,  if  In  ac- 
cord with  the  former  rulings  of  this  court,  to 
take  up  these  objections  and  exceptions  one 
by  one,  and  dispose  of  them.  The  object  of 
a  trial  Is  not  to  convict  the  Innocent,  nor  ac- 
quit the  guilty,  but  to  ascertain  the  truth,  and 
mete  out  evea-handed  justice  in  accordance 
therewith 

The  enormity  of  the  charge,  and  the  se- 
verity of  the  punishment,  should  secure  to  the 
accused  a  fair  trial,  before  an  Impartial  jury, 
f\illy  and  correctly  Informed  of  the  facts,  clr- 
comstauces,  and  law  of  the  case;  and  If  it 
should  appear  from  the  examination  of  ex- 
pert medical  testimony  that  the  charge  pre- 
ferred against  him  Is  the  probable  result  of 
continuing  delusion,  arising  from  hallucina- 
tion, caused  from  the  use  of  a  mixture  of 
chloroform  and  ether,,  and  that,  owing  to  a 
deformity,  be  Is  incapacitated  from  commit- 
ting the  wrong  in  the  manner  charged,  he 
should  be  acquitted,,  and  this  without  any  re- 
flection whatever  on  the  purity,  veracity,  or 
Integrity  of  the  prosecuting  witness. 

For  the  foregoing  reasons,  the  Judgment  is 
reversed,  the  verdict  of  the  .Jury  set  aside, 
and  a  new  trial  awarded. 


{41  W.  Va.  721) 

EIBK  V.  NORFOLK  &  W.  B.  CO. 
(Snproue  Court  of  Appeals  of  West  Virginia. 
March  25.  1896.) 

Baiuioad  Cohfanies — AoTioiT  roB  Stock  Killbd 
— NBeuOBKCB— DuTisa  OF  Tbain  Emplotbs. 
1.  Where  a  railroad  company  leaves  its  rail- 
road uninclosedthroQgh  a  country  where  domestic 
animals  are  allowed  to  be  at  large,  and  thus  ex- 
posed to  the  casualties  of  the  animals  getting 
upon  the  railroad  track,  it  is  the  duty  of  the  rail- 


road company,  HitoUgh  Hb  agents,  to  use  at  least 
ordinary  care  to  avoid  nnneeessary  injury  to  the 
animals,  when  found  in  the  way  of  a  train  on  the 
road. 

2.  The  paramount  dnty  of  the  agents  of  a 
railroad  company  engaged  in  propelling  a  train  is 
owed  to  the  peraooa  and  property  in  their  charge 
on  the  train;  and  if,  in  freezing  weather,  it  is 
found  that  the  use  of  Bait  on  switches  is  the  only 
effective  mode  of  freeing  them  from  ice.  and  thus 
lirotecting  their  passengers  and  themselves  from 
the  dangers  consequent  upon  a  wreck,  they  may 
avail  themselves  of  this  method,  althoi^h  it 
may  iiave  a  tendency  to  lure  stock  to  the  trade, 
and  epdanger  their  Uvea. 

3.  If  the  servants  of  the  railroad  company 
in  charge  of  a  train,  by  exercise  of  ordinary  care, 
can  see  and  save  domestic  animals  which  have 
wandered  on  the  railroad,  it  Is  tbetr  dn^  to  do 
80 ;  but  this  du^  must  be  exercised  consistently 
with  the  paramount  dntiM  they  owe  to  the 
paasengen  on  the  train  under  thdr  charge. 

Dent,  J.,  dissenting. 
{Syllabus  by  the  Court.) 

Brror  to  ctrcnit  oonrt;  Logan  oawtj. 
Action  G.  W.  Kiric  a^tinst  the  Norfolk 
&  Western  Ball^oad  Oompaiqr  to  recova:  for 
the  klUlng  and  injuring:  of  stock.  There  was 
a  Judgment  for  plointM.  and  defendant 
brings  error.  Beversed. 

Campbell  &  Holt,  for  plaintiff  in  errw.  J. 
B.  Wilkinson,  for  defendant  In  error. 

ENGLISH,  J.  This  was  a  civil  action 
brought  by  G.  W.  Klt^  against  the  Norfolk 
&  Western  Railroad  Company,  before  T.  J. 
Mead,  a  Justice  of  the  peace  of  Logan  coun- 
ty, for  a  wrong  alleged  to  have  been  com- 
mitted by  the  defendant,  In  which  damages 
to  the  amount  of  $300  were  claimed.  In  the 
complaint  filed  before  the  justice,  the  plain- 
tiff alleged  that  between  the  1st  day  of  Oc- 
tober, 1892,  and  the  1st  day  of  March,  1893, 
the  defendant  killed  three  oxen,  and  crip- 
pled another  one,  which  belonged  to  the 
plaintiff,  of  the  value  of  $45  each  for  two 
that  were  killed,  and  $65  for  the  other,  and 
$25  for  the  one  that  was  crippled.  On  the 
17th  day  of  June,  1893,  the  case  was  heard, 
and  ju<igment  rendered  for  the  plaintiff  for 
$160,  with  interest  till  paid  and  costs.  An 
appeal  wa3  taken  to  the  circuit  court  An 
amended  complaint  was  filed.  The  plea  of 
not  guilty  was  interposed.  Issue  was  join- 
ed. A  jury  was  waived,  and  the  matters  of 
law  and  fact  were  submitted  to  the  court, 
and  resulted  In  a  finding  for  the  plaintiff, 
and  assessing  his  damages  at  $125.  The  de- 
fendant moved  the  court  to  set  aside  Its 
finding,  as  ccmtnucy  to  the  law  and  the  evi- 
dence, and  grant  it  a  new  trial,  which'  mo- 
tion the  court  overruled,  and  entered  judg- 
ment for  the  plaintiff.  The  defendant  ex- 
cepted, and  took  a  bill  of  exceptions,  setting 
forth  the  evidence  introduced  upon  the  trial 
of  said  cause;  and  thereupon  the  defendant 
applied  for  and  obtained  this  writ  of  error. 

Now,  the  injuries  complained  of  occurred 
at  different  times.  The  evidence  shows  that 
about  the  IStb  day  of  December,  1892,  the 
plaintiff  found  one  of  his  work  oxen  had 
been  killed,  about  100  yards  b^ow  the  VUi< 
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Bon  svitch.  <m  the  VovtoXk.  &  Westem  Ball- 
road,  In  Logan  county,  W.  Ya.  Tbe  steer 
was  badly  bruised  up,  and  some  of  Its  UnAw 
brtdten,  and  It  was  lying  by  tiie  dde  at  the  zalt 
road  trade  He  did  not  see  it  fciUed.  It  was 
worth  MO.  This  was  all  of  the  eridoice 
adduced  In  regard  to  the  kllling  ot  this  steer. 
Tba  testtmoi^  is  entirely  silent  as  to  the 
drcomstances  under  which  It  was  killed. 
So  far  as  appears,  It  may  have  been  killed 
in  the  night,  when  It  could  not  hare  been 
seen.  It  may  hare  come  suddenly  onto  the 
railroad  track,  and  no  negligence  could  prop- 
erty have  been  Imputed  to  the  defendant; 
and  the  burden  of  proTlny  negligence  rests 
upon  tile  plaintiff,  so  tiiat,  as  to  this  steer, 
the  court  snr^  would  not  be  warranted  in 
assessing  any  damages  against  the  defend- 
ant Another  one  of  plaintiff's  steers  was 
found  dead  by  plaintiff,  lying  near  the  rail- 
road trac^  about  two  weeks  after  the  first 
one  was  killed,  at  the  Breeden  switch.  In 
said  county,  on  the  line  of  said  railroad. 
This  steer  had  both  of  Its  hind  legs  broken, 
and  was  lying  on  the  switch.  He  identified 
the  steer,  but  knew  nothing  of  the  circum- 
stances attending  the  killing.  A  witness, 
however,  by  the  name  of  Fenruson,  who  re- 
sides near  the  Breeden  switch,  states  that 
some  time  In  January,  1893,  he  saw  an  ox 
which  belonged  to  the  plaintiff  strudi  by  a 
train  near  said  switch;  that  he  heard  the 
train  coming  down  the  creek,  and  locked  out 
of  the  window  of  his  house,  and  saw  some 
cattle  standing  near  the  track;  that  one  of 
plaintiff's  steers  was  struck,  and  thrown  off 
of  the  main  track  onto  the  switch.  It  was 
badly  crippled,  but  not  killed,  and  shortly 
afterwards  It  was  burled  by  the  railroad 
hands  woiklng  on  that  section.  This  train 
whistled  just  before  or  about  the  time  it 
came  in  eight,  and  was  nmning  fast  He 
heard  but  the  one  whistle,  which  sounded 
like  it  was  for  a  whistle  post  If  any  other 
alarm  was  given  before  the  steer  was  struck, 
he  did  not  hear  It  He  was  about  50  feet 
from  the  track  where  the  steer  was  struck. 
That  stock  could  have  been  seen  about  175 
or  200  yards  from  the  direction  of  the  ap- 
proaching train.  It  was  a  passenger  train, 
and  did  not  appear  to  slacken  its  speed  ei- 
ther before  or  after  strlldng  the  steer.  This 
occurred  in  the  evening.  Now,  it  wlU  be 
perceived  that  the  cattle,  when  seen  by  the 
witness  Ferguson,  were  not  on  the  track,  but 
were  standing  near  it  He  was  only  50  feet 
away,  and  could  see  the  position  of  the  cat- 
tle. At  what  time  this  steer  came  onto  the 
track,  so  as  to  be  In  the  way  of  the  train, 
does  not  appear.  He  may  have  been  alarm- 
ed by  the  whistle  or  the  noise  of  the  ap- 
proaching train,  and  have  attempted  to  cross 
the  track.  At  any  rate,  he  went  onto  It, 
and  hie  hind  legs  being  brt&en  would  indi- 
cate that  be  was  moving  along  the  tra(&  In 
front  ot  the  train,  or  attempting  to  leave  it. 
How  near  the  train  was  when  this  occurred 
doee  not  appear,  but  It  must  hare  been  very 


near,  as  It  was  a  passaiger  train,  and  was 
iy>pxoaching  rapidly,  whUe  the  ox  was  chan- 
ging hlfl  position  frtmi  near  the  traidc  onto 
the  tnu&  ItaeU.  From  this  teBtlm(»gr,  we 
may  readily  Infer  that,  when  the  cattle  were 
first  seen  by  the  trainmen,  they  were  near 
the  track,  but  not  on  it,  as  Ferguson  so 
ces  them  when  he  heard  the  whistle  ot  the 
rapidly  approaching  train.  The  cattle  could 
have  been  seui,  say,  for  200  yards;  Fergu- 
son says,  fn»n  115  to  200.  A  train  running 
at  the  rate  of  25  miles  an  hour  would  run 
200  yards  in  about  16  seconds,  wiiich  would 
allow  the  steer  but  a  quarter  of  a  minute  to 
change  his  position  after  the  train  came  In 
sight;  and,  as  the  engineer  states,  the  train 
oould  not  have  been  stopped  If  he  had  had 
the  entire  200  yards  In  which  to  stop  after 
the  steer  came  on  tlie  track,  but,  so  far  as 
appears,  he  must  have  stepped  on  the  trade 
Immediately  in  front  of  the  train,  and  no 
amount  ot  diligence  on  the  part  of  those  In 
charge  of  the  train  oould  have  prevented 
the  ct^Islon  or  the  death  of  the  steer.  Un- 
der these  drcomstances,  we  think  the  court 
erred  in.  finding  against  the  defendant  the 
value  of  this  steer. 

About  the  16th  of  January,  1893,  tbe  plain- 
tiff had  another  steer  killed,  and  a  fourth  one 
crippled,  at  or  near  Vinson  switch,  in  said 
county.  He  did  not  see  It  done.  The  one 
killed  was  found  lying  near  the  track,  and  the 
crippled  one  was  also  found  near  the  railroad 
track.  The  one  killed  was  worth  $40,  and  the 
damage  done  the  crippled  one  was  at  least 
$25.  The  only  testimony  In  regard  to  the 
circumstances  of  this  last  occurrence  is  that 
detailed  by  one  William  Kirk,  who  states  that 
he  was  working  near  sold  Tinson  switch, 
haultog  saw  logs;  that  a  short  time  before  the 
killing  of  this  last  steer  and  crippling  another 
at  said  switch,  about  the  15th  day  of  Janu- 
ary, 1893,  some  salt  bad  been  used  at  said 
switch,  and  It  attracted  the  cattle  which  were 
being  used  there  to  haul  aw  logs;  that  the 
railroad  at  that  point  and  for  some  distance 
above  and  below,  was  not  Inclosed  in  any 
way,  there  being  no  station  or  depot  only  a 
switch  to  receive  saw  logs  on  the  caro;  that 
on  that  evening,  he  noticed  the  cattle  at  the 
switch,  licking  where  the  salt  had  been  used, 
and  he  drove  them  away,  fearing  a  train 
would  come  along  and  Idll  some  of  them. 
After  driving  them  away,  he  returned  to  his 
log  shanty,  on  the  opposite  side  of  the  creek. 
A  few  moments  afterwards,  he  heard  a  train 
coming  down  the  creek,  and  stepped  out  of 
his  shanty,  and  saw  the  engine  run  in  among 
the  cattle,  which  had  returned,  and  were 
again  licking  salt  at  the  switch.  He  went 
across  to  the  railroad  track,  and  found  one  ox 
killed,  and  one  crippled,  both  of  which  be- 
longed to  plaintiff.  He  describes  the  Injuries 
received  by  the  cattle,  and  says  they  were 
both  found  near  the  switch,  and  were  part  of 
the  cattle  which  he  had  a  short  time  before 
driven  away  from  the  switch.  This  was  at  or 
near  dusk.    Tbe  train  consisted  of  a  loco- 
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motive,  baggBge  car,  and  two  pasBenscr 
coachea,  and  was  rannliig  about  26  mllee  an 
hour,  and,  after  gttUdng  the  cattle,  kept  on 
at  the  lanu  rate  without  stopping.  Stock 
conld  have  been  seen  a  distance  of  about  200 
or  800  yards  on  the  track  from  the  direction 
In  which  said  train  was  approaching.  If  any 
alarm  was  sonnded  by  either  bell  or  whlstl^ 
he  did  not  bear  It  Mow,  It  wQI  be  percelTed 
that  thm  Is  no  erldmoe  ttiat  these  eatOe 
were  on  the  track  at  the  time  this  train  came 
In  sight  of  the  switch.  Thay  had  been  drlren 
away  by  the  witness  Klik  a  few  mlnntes  be- 
fore, bat  when  they  returned  he  does  not 
know,  and  does  not  state.  He  states  that  he 
saw  the  engine  ran  In  among  the  cattle  whoi 
he  stepped  out  of  his  shant;,  but  when  th^ 
returned  he  does  not  know  or  say.  Bo  far  as 
the  OTldeDce  shows,  the  cattle  may  have  gone 
on  the  track  Immediately  In  front  of  the  ap- 
proaching train.  If'  they  had  been  on  the 
track  sooner,  it  must  be  presumed  that  self- 
preservation,  If  nothing  elaeii  would  have 
prompted  the  trainmen  to  do  thdr  duty  by 
sounding  the  alarm;  and  the  fact  that  no 
alarm  was  sounded  strongly  Indicates  that 
nothing  was  seeu  <m  the  ttack;  and  it  Is  in- 
cumbent on  the  plaintiff  to  show  that  the 
cattle  were  on  the  track,  and  were  killed  and 
a^pled  by  the  negligence  of  the  defandant. 

It  Is  contended  by  counsel  for  the  defendant 
In  enoT  that  the  use  of  salt  In  thawing  out 
the  switches,  and  thus  preventing  the  accumu- 
latian  of  ice  Cram  throwing  the  train  from  the 
track  or  creating  such  a  UablU^, .  which 
had  the  effect  of  attracting  cattle  to  the 
switch,  was  necllsence  on  the  part  of  the 
plaintiff  In  error,  and  cites  Brown  v.  Railroad 
Co..  27  Ho.  App.  394,  and  Morrow  t.  Ball- 
road  Co.,  29  Mo.  App.  432,  in  support  of  his 
contention.  An  examination  of  said  authori- 
ties, however  shows  a  very  different  state 
of  facts.  In  the  first-named  case  the  railroad 
company  allowed  quantities  of  salt  to  be  pil- 
ed on  and  near  its  track,  and  to  remain  there 
after  It  knew  the  salt  was  there,  by  reason 
of  which  a  horse  was  attracted  to  it,  and  kill- 
ed. In  the  second  case,  several  merchants 
had  a  refirigerator  near  the  railroad  track,  and 
the  brine  running  from  said  refrigerator  caus- 
ed the  ground  near  the  railroad  to  be  satu- 
rated with  brine,  which  attracted  a  cow  to  the 
track,  which  was  killed.  It  was  shown  that 
the  railroad  had  notice,  and  had  neglected  to 
take  any  steps  to  correct  it,  and  this  was  held 
to  be  negligence  on  the  part  of  the  railroad, 
and  that  1*^  was  liable.  It  1b,  however,  shown 
in  the  case  under  consideration,  that  the  use 
of  salt  at  switches  is  an  absolute  necessity, 
to  protect  the  lives  of  passengers  and  others 
that  travel  on  railroad  trains,  and  not  to  use 
it  would.  In  case  of  accident  caused  by  such 
failure,  be  regarded  as  an  act  of  negligence. 
In  the  case  of  Blain  v.  Railroad  Co.,  9  W.  Va. 

(point  5  of  syllabus),  this  court  held: 
"There  Is  no  taw  In  this  state  of  general 
operation  requiring  any  person  to  fence  his 
land  nnindoeed;  but  the  person  who  leaves 
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his  land  unlnclosed  takes  the  risks  of  intrusion 
thereon  by  domestic  animals  of  others  run- 
ning at  laxge,  and  the  owner  of  such  animals;' 
In  allowing  them  to  ran  at  large,  takes  the 
risk  of  their  loss,  or  of  injury  to  them  by  un- 
avoidable acddenl;  fnnn  any  dangw  Into 
which  th^  may  happen  to  wander."  And  In 
pomt  12  the  law  is  thns  stated:  "Where  a 
railroad  company  leaves  its  railroad  nnin- 
doeed through  a  country  where  domestic  ani- 
mals are  allowed  to  be  at  large,  and  thns 
exposed  to  the  casualties  of  the  animals  get- 
ting upon  tbe  railway  track,  it  is  the  dnt7 
of  the  caHroad  company,  through  its  agenti; 
to  use  at  least  ordinary  care  to  avoid  un- 
necessary mjury  to  the  animals  wttea  found 
in  the  way  of  a  train  oh  the  road.  The  first 
and  paramount  duty  of  the  agents  of  the  com- 
pany is  a  due  regard  for  tbe  safety  of  the 
persons  and  property  in  their  charge  on  the 
train,  for  which  they  are  hdd  to  a  high  de- 
gree of  care;  and,  so  far  as  conristent  with 
this  paramount  duty,  they  are  bound  to  the 
exorcise  of  what  in  that  peculiar  business 
would  be  ordinary  and  reasonable  care  to 
avoid  unnecessary  injury  to  affl"iwlB  casually 
coming  upon  tills  uoindosed  road;  and  If  the 
servants  of  the  railroad  company  In  charge 
of  a  train  can.  by  exercise  of  ordinary  care, 
see  and  save  domestic  animals  which  have 
wandered  on  the  railroad.  It  is  their  duty 
to  do  so;  and  for  any  Injury  to  flnimniff  aris- 
ing from  a  neglect  of  such  care  the  company 
Is  liable  in  damages  to  the  owner."  See, 
also,  Baylor  v.  Railroad  Co.,  Id.  271,  where 
this  court  held  It  to  be  the  duty  of  the  sav- 
ants of  the  railroad  company,  so  far  as  con- 
sistent with  their  other  and  paramount  du- 
ties, to  use  ordinary  care  to  avoid  injuring 
cattle  on  tbe  track.  They  are  botmd  to  adopt 
the  ordinary  precautions  to  discover  danger, 
as  well  as  avoid  its  consequences  after  it  be- 
comes known.  And,  applying  these  principles 
to  the  facts  and  circumstances  of  this  case, 
we  conclude  that  the  court  erred  in  fixing 
any  llabll'ty  upon  the  defendant  by  reason 
of  Imputed  negligence  upon  Its  part 

On  appeal,  however,  to  the  circuit  court, 
the  plaintiff  filed  an  amended  complaint,  in 
which  he  alleged  that  the  defendant,  on  the 
last  day  of  January,  1893,  unlawfully  killed 
and  appropriated  to  Its  own  use  three  oxen 
of  the  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  $125;  and  the  testimony  shows  that 
one  of  said  oxen  was  lying  on  the  Breeden 
switch,  with  both  of  its  hind  legs  broken; 
and,  as  it  was  In  good  order,  he  proposed 
to  take  charge  of  It,  and  use  it  for  beef,  but 
the  section  foreman  refused  to  let  him  have 
it,  and  the  steer  was  buried  by  said  foremaif, 
and  workmen  under  his  control.  The  witness 
also  states  that  th's  steer  was  worth  $60;  but 
as  we  cannot  cay  whether  tlUs  valuation  ap- 
plied to  the  steer  In  Its  crippled  and  mutilated 
condition,  to  the  value  of  Its  carcass  for  beef, 
or  to  the  steer  as  It  stood  on  the  railroad 
when  struck  by  the  train,  we  are  of  opinion 
that  the  circuit  court  had  before  It  no  data  tg 
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which  to  determine  the  value  of  said  eteer; 
and  while  we  are  of  opinion  that  the  plaintiff 
was  entitled  to  something  for  the  dead  carcass 
of  the  steer  demanded  him,  and  refused  by 
the  section  boss,  we  cannot  determine  the 
amount,  and  the  court  below  was  not  war- 
ranted on  the  OTldence  In  fixing  any  amount. 

For  these  reasons,  the  Judgment  compIaliLed 
of  must  be  reversed,  the  finding  set  aside, 
and  the  case  remanded. 

BRANNON,  J  We  hold  the  company  not 
responsible  for  killing  or  crippling  the  cattle, 
bnt  we  think  It  responsible  for  not  yielding  to 
the  owner  one  of  the  cattle  after  it  was  kill- 
ed, and  demanded  by  tbe  owner,  and,  as  the 
complaint  called  for  damages  for  Its  con- 
version, the  plalntlft  ought  vo  have  judgment 
for  that  much  for  Its  conversion.  But  no  evi- 
dence showed  Its  value  when  dead,  and  there- 
fore only  nominal  damages  could  be  given  for 
It.  As  we  do  not  know  bow  much  to  sub- 
tract for  that  steer  from  the  amount  of  dam- 
ages found  against  the  company,  and  coiild 
only  subtract  nominal  damages,  we  cannotsay 
the  amount  of  grievance  to  the  company  is 
reduced  below  tbe  Jurisdictional  amount  of 
$100. 

DENT.  J.  I  dissent  from  the  conclusion  In 
this  case,  for  tbe  reason  that  in  my  view  of 
it  the  plalntlfT  was  entitled  to  recover  not 
less  than  $30,  which  would  reduce  the  resi- 
due of  the  recovery  below  the  jurisdiction  of 
this  court,  and  therefore  the  appeal.  In  any 
event,  should  have  been  dismissed  for  want 
of  Jurisdiction,  In  accordance  with  the  set- 
tled rule  established  In  tbe  case  of  Love 
V.  Pickens,  26  W.  Va.  341,  as  follows,  to  wit; 
"To  give  this  court  jurisdiction  In  a  cause 
involving  matters  simply  pecuniary,  the  rec- 
ord must  show  not  only  that  the  party  com- 
plaining has  been  prejudiced  by  the  decree 
or  judgement  of  the  Inferior  court,  but  also 
that  the  amount  In  controversy  In  this  court 
exceeds  the  value  of  $100,  exclusive  of  costs." 
Id  short,  every  presumption  in  this  court 
Is  in  favor  of  tbe  Judgment,  and  the  duty  de- 
volves upon  tbe  party  complaining  to  sbow 
that  be  is  prejudiced  in  excess  of  one  hun- 
dred dollars.  If  he  falls  one  cent  short,  he 
is  not  entitled  to  his  appeal.  Greathouse  v. 
Sapp,  26  W.  Va.  87;  Neal  v.  Van  Winkle, 
24  W.  Va.  401;  Bee  v.  Burdett,  23  W.  Va. 
744;  Kymer  v.  Hawkins,  18  W.  Va.  309. 

But  tbe  merits  of  this  case  are  with  the 
plaintiff.  It  Is  the  law  that  in  the  country 
where  the  railroad  Is  not  fenced,  and  cattle 
are  legally  permitted  to  run  at  large,  the 
company  must  use  at  least  ordinary  care 
to  prevent  the  Injury  of  stock  wandering 
on  the  track.  The  use  of  salt  or  anything 
else  that  attracts  stock  upon  the  track  la  not 
ordinary  care.  If  the  company  would  mere- 
ly scatter  the  salt  along  its  tracks  without 
excuse  for  so  doing,  no  one  would  for  an 
instant  pretend  ttiat  such  conduct  was  not 
n^Ugence,  In  the  hlffhest  degree  criminal. 


creating  a  nuisance  or  trap  to  lure  such  do- 
mestic animals  whose  systems  crave  salt  to 
their  certain  destruction.  The  company  hav- 
ing done  this,  the  question  is,  has  it  fni^ 
nlshed  an  unavoidable,  justifiable,  and  rea- 
onable  excuse  for  so  doing?  It  Introduced  a 
witness  Moloney,  who  testified,  "that  he  was 
fn  tbe  employ  of  the  defendant  as  road  su- 
pervisor on  the  Kenova  Division  of  said  rail- 
road, from  Kenova  to  the  mouth  of  uu. 
Pigeon;  that  the  road  where  the  InjorM 
complained  of  occurred  was  under  his  super- 
vision; that  in  cold,  frozen,  snowy  weather 
the  frogs  at  switches  along  said  line  of  rail- 
road would  get  frozen  up,  and  would  become 
dangerous  to  run  trains  along  said  road;  that 
there  had  been  some  cold,  snowy  weather 
in  December,  1892,  and  that  be  applied  to  tbe 
superintendent  of  the  division  for  salt  to  ap- 
ply to  said  switches,  by  which  means  they 
could  be  kept  open,  to' avoid  danger  to  run- 
ning trains;  that  the  superintendent  refused 
to  send  it,  unless  it  was  absolutely  neces- 
sary to  use  It,  as  the  use  of  It  would  atract 
stock;  that  some  time  In  January,  during 
a  severe  spell  of  weather,  it  became  atiso- 
lutely  necessary  to  use  salt,  for  tbe  safety 
of  the  trains,  and  several  barrels  were  sent 
to  him  to  use  along  his  division,  and  that  be 
distributed  it  along  the  line  of  said  road, 
to  be  used  at  the  switches  and  stations,  and 
It  was  so  used,  part  of  It  being  used  at  tbe 
said  Binson  switch  prior  to  the  killing  and 
crippling  of  the  steers,  about  January  15, 
1803;  .that  the  use  of  said  salt  was  abso- 
lutely necessary  for  safety  to  trains;  and 
that  there  was  no  substitute  for  iL"  This 
testimony  shows  that  tbe  company  were  ful- 
ly aware  of  the  danger  of  using  salt,  but  the 
witness  says  that  its  use  was  absolutely  nec- 
essary to  keep  the  frogs  and  switches  free 
from  ice  and  snow  in  cold  weather,  and  that 
there  was  no  substitute  for  It  Admitting 
this  to  l>e  true,  then  it  was  the  duty  of  the 
company.  In  using  It,  to  provide  against  the 
danger  thereof,  by  providing,  by  necessary 
fencing  or  watchmen,  to  keep  stock  away 
from  It,  not  only  for  the  safety  of  the  stock, 
but  of  the  trains  and  passengers  under  Its 
control;  for  stock,  dead  or  alive,  may  d«all 
a  train  as  well  as  Ice  or  snow,  and.  If  a  traia 
should  have  been  thus  derailed,  could  tbe 
company  have  escaped  liability  to  injured 
passengers  by  showing  that  the  salt  which 
attracted  the  stock,  and  caused  the  accident, 
was  necessarily  used  In  providing  for  their 
safety?  Such  a  plea  would  be  treated  as 
ridiculous,  on  the  theory  that  the  company, 
in  providing  against  a  lesser  evil,  bad  no 
right  to  Incur  a  greater,  but  that  tt  also 
should  have  provided  against  tbe  greater  It 
it  was  In  its  power  to  do  so;  and  It  certainly 
was  at  small  expense,  comparatively,  at 
least,  to  tbe  risk  It  was  assuming.  In  decid- 
ing such  questions,  because  of  the  tesUmouj 
of  witnesses,  the  court  cannot  divest  Itself 
of  good  common  sense.  It  is  plain  to  be  seen 
that  while  the  witness  saya  the  use  ot  the 
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salt  was  absolute  neceesaiy,  and  tbat  tbero 
was  no  known  BQtetltiite  for  It,  7et  tbat  the 
real  object  In  its  use  was  to  avoid  the  addi- 
tional expense  caused  hy  the  necessaiy  labor 
Involved  in  keeping  the  frogs  and  switches 
free  from  lee  and  snow  In  cold  weather. 
In  other  words,  it  was  a  "penny  -wise  and 
pound  fooUsh"  policy,  causing  the  tumeces- 
sary  destruction  of  other  people's  property, 
and  increasing  the  dangers  to  Its  trains  and 
passHtgers,  which  could  have  been  avoided 
by  a  small  outlay,  less  than  the  expense  of 
defending  this  suit;  for  it  alone  will  cost 
the  company  more  than  sufficient  to  have 
kept  these  particular  frogs  and  switches  free 
and  clean  from  snow  and  Ice,  and  properly 
lubricated,  by  manoal  labor,  for  many  win- 
ters,—or  if  the  salt  was  absolutely  neces- 
sary, which  sounds  like  mere  foolishness 
to  an  untutored  savage  at  least,  to  have 
kept  a  man  on  guard  for  mauy  cold  nights 
and  days,  and  secured  the  plalntlCF  and  oth- 
ers from  the  Iobs  of  their  stock,  and  avoide*} 
a  decision  by  this  court  of  that  as  law  which 
must  be  repugnant  to  the  sense  of  Justice  of 
every  reasonable  man  not  learned  in  the 
intricacies  of  railroad  Jurisprudence.  To  say 
that  the  use  of  salt  Is  the  only  effective  mode 
of  freeing  frogs  and  switches  from  ice  and 
snow  In  cold  weather  Is  to  close  our  eyes 
to  ordinary  human  experience.  But  to  say 
that  the  use  of  salt  is  the  only  effective 
mode  of  freeing  frogs  and  switches  from 
Ice  and  snow  In  cold  weather  without  an 
additional  expense  for  manual  labor  and 
proper  lubricants  Is,  no  doubt,  true.  If  the 
company  adopt  the  cheaper  of  two  modes  to 
accomplish  the  same  purpose,  It  is  no  more 
than  Justice  to  require  it  to  provide  against 
the  Increased  danger,  occasioned  by  Its 
choice,  to  the  property  ot  others.  If,  neces- 
sarily, I  must  maihtaln  for  my  own  benefit 
that  which  may  be  a  nuisance  to  my  neigh- 
bors, and  I  can  provide  against  its  danger- 
ous character,  It  is  my  duty  to  do  so,  or  be 
responsible  to  my  neighbor  for  his  loss  re- 
sulting from  my  neglect.  The  company  Imew 
that  the  use  of  the  salt  in  this  Instance  would 
result  Just  as  it  did.  It,  by  a  small  addi- 
tional expenditure  of  labor  and  money,  could 
have  provided  against  it  This  it  failed  to 
do,  and  therefore  it  should  be  made  to  pay 
the  damage.  In  my  opinion,  the  Judgment 
is  Just,  and  should  be  affirmed. 


(41  W.  To.  W 

GOFF  V.  MILLER. 
{Supreme  Goort  of  A[^)eals  of  West  Yliginls. 
March  21,  1896.) 

NOSKSOOTUBLS  HoTS  — ACTIOS  AOAISST  ASKOTB 

AasiONOK. 

The  assignee  of  a  note  not  negotiable  can 
odIt  recover  from  a  remote  asMsnor  the  consid- 
MUtlon  paid  rach  assisnOT  by  his  tmmediate  as- 
rignee  for  soch  note. 
(Syllabna  by  the  Comrt.) 

Bnor  to  circuit  court,  Roane  county. 


Action  by  H.  r.  Ooff  against  Jolin  C  Mil- 
ler. Jndipnent  for  plalntlfl.  Defendant 
briiu^  error.  Reversed. 

Schilling  &  Starkey,  for  plaintiff  In  error. 
J.  W.  0.  Annstrong»  tor  defendant  in  enw. 

DENT,  J.  Writ  of  error  to  the  Judgment 
of  the  circuit  court  of  Boane  county,  render- 
ed on  the  &th  day  of  April,  IBM,  in  favor  ctf 
H.  F.  Goff,  plaintiff,  against  Jolm  O.  Miller, 
defendant,  for  the  sum  of  $llS.eZ,  with  in- 
terest and  costs.  The  facts  are  as  fMlows,  to 
wit:  The  defendant  agreed  to  give  his  broth- 
er, Joseph  Miller,  a  small  tract  of  land,  who 
gave  the  same  to  one  Thomas  J.  Woods,  and 
he  erected  a  small  building  thereon  for  a 
shoemaker  shop.  Woods  sold  this  property 
to  Chrlstophef  Bllby  for  $100,  and  had  him 
execute  his  note  payaUe  to  the  defendant.  In 
whom  the  legal  title  to  the  property  still  re- 
mained. He  then  had  the  defendant  assign 
the  note  to  him,  tiaylog  no  ctHisideratlou  there- 
for, but  simply  to  show  tbat  defendant  ^as 
to  "make  the  deed  for  the  property.  Woods 
then  asdgned  the  note  to  J.  P.  Short,  who  as- 
signed it  to  plaintiff.  Plaintiff  assl^ed  It  to 
J.  G.  Schilling.  Scbllliog,  not  being  able  to 
make  it  <^  of  Bllby  because  of  bis  Insol- 
vCTcy,  reconreed  it  on  the  plaintiff.  Plaintiff 
thereupon  Instituted  this  suit  to  recover  the 
amount  paid  by  him  from  the  defendant,  and 
obtained  the  Judgment  aforesaid.  Plaintiff 
further  testified:  "That  some  two  or  three 
months  after  he  got  the  note  of  J.  G.  Sbort 
he  saw  the  defendant  at  the.  mill,  where  he 
(said  Goff)  was  around  asscsaing,  and  that 
he  fold  said  defendant  that  be  bad  the  Bilby 
note,  which  was  assigned  by  him,  said  de- 
fendant; that  he  (Goff)  did  not  know  much 
about  Woods  or  Bllby,  and  tbat  Short  was 
not  good;  that  he  had  traded  for  the  note  be- 
cause the  defendant's  name  was  on  it,  and 
that  he  knew  the  defendant  was  good,  and 
.that  defendant  said  he  was  not  very  good; 
that  Bllby  had  property,  and  he  expected 
Bllby  to  pay  It.  and  tbat  he  (Goff)  said  he  had 
traded  for  it  because  defendant's  name  was 
on  It;  that  defendant  did  not  claim  to  him 
that  be  was  not  to  be  responsible  for  said 
note,  and  that  he  (the  plaintiff)  had  no  notice 
of  any  contract  between  said  Woods  and  said 
defendant;  that  the  plaintiff  had  no  notice 
that  the  defendant  was  not  to  be  liable  on 
said  note,  and  the  plaintiff  had  no  notice  that 
no  consideration  passed  from  said  Woods  to 
the  defendant  for  his  assignment  of  sold 
note."  The  note  was  nonnegotiable. 

Defendant  assigns  the  following  errors,  to 
wit:  First  The  complaint  In  said  action  is 
faulty  because  It  does  not  aver  a  considera- 
tion for  the  assignment  from  the  petitioner 
to  T.  J.  Woods.  4  Rob.  Prac.  422.  Without 
such  averment  of  consideration  the  complaint 
did  not  show  any  cause  of  action  against  the 
petitioner.  Second,  The  court  erred  in  re- 
fusing to  exclude  the  plalntHTs  evidence 
when  he  had  rested,  there  being  no  evidence 
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of  ao7  consldarttlon  for  Ow  aaBlgninent  from 
tbB  petitioner  to  eaid  Woods.  Tblrd.  It  wu 
error  not  to  set  aside  tlie  verdict  of  the  Jury, 
becanse  the  OTldence  clearly  showed  that 
there  was  no  conalderatloB  from  T.  J.  Woods 
to  the  petltlotter  for  his  aaslgnment  oC  the 
ifote,  and  the  evidence  also  eleariy  showed 
that  by  Oi»  agreement  between  T.  J.  Woods 
and  the  petitioner  there  was  to  be  no  liability 
on  the  petitioner  because  of  his  assigning  the 
note;  and  by  Code,  c.  99.  S  16,  the~  petitioner 
was  entitled  to  the  benefit  of  the  same  de- 
fense against  the  plaintiff  as  be  would  hare 
had  against  said  T.  J.  Woods,  and  therefore 
the  said  rerdict  of  the  Jury  was  without  any 
evidence,  and  was  contrary  to  the  evidence 
in  the  case; 

It  is  the  settled  law  that  a  person  who  deals 
in  nonnegotlable  paper  acquires  it  subject  to 
all  equities  in  the  maker  and  the  right  of  re- 
course as  against  remote  assignors,  subject  to 
the  equities  of  such  assignors.  Nor  Is  such 
person  entitled  to  notice  of  such  equitleB,  but 
he  deals  In  such  paper  at  his  perlL  The  law 
governing  this  case  is  plainly  stated  in  1 
Tack.  Com.  336,  337,  as  follows,  to  wit:  "In 
an  action  brought  by  an  assignee  against  his 
assignor  he  Is  ^titled  to  recover,  not  on  the 
ground  of  the  assignment,  for  the  transferror 
of  the  bond  is  equally  liable  by  the  sale  of 
the  bon6t  even  without  assignment,  but  on 
the  principle  of  natural  Justice  that  If  a  man 
buys  of  another  that  which  afterwards  turns 
out  to  have  been  worthless,  he  Is  bound  to 
refund  the  price.  The  consideration  having 
failed,  he  must  pay  back  the  money.  Hence 
the  assignor  Is  never  liable  for  more  than  the 
price  the  ai>slgnee  gave  for  the  bond,  with 
interest,  and  the  costs  sustained  In  prosecut- 
ing the  obligor.  Hence,  too,  the  assignee  who 
sues  the  r^ote  assignor  can  recover  from 
him  only  so  much  as  he  has  received  from 
his  Immediate  assignee."  Mackle  v.  Davis, 
2  Wash.  (Va.)  219;  Whltworth  v.  Adams,  B 
Rand.  (Va.)  377;  Drane  v,  Scholfleld,  6  Leigh, 
397;  Thomas  v.  Linn,  40  W.  Va-  122,  20  S.  E. 
878.  The  plaintiff  is  only  entitled  to  recover 
from  the  defendant  the  consideration  receiv- 
ed by  him  from  his  Immediate  assignee,  ; 
Woods,  and  therefore  it  was  necessary  for 
him  to  allege  in  his  complaint  the  considera- 
tion for  the  assignment,  and,  falling  to  do  so, 
the  court  should  liave  rejected  such  complaint 
as  insufficient  Hall  v.  Smith,  3  Munf.  550. 
The  gist  of  the  action  was  the  consideration, 
which  passed  from  Woods  to  the  defendant, 
and  the  burden  of  alleging  such  consideration 
was  not  only  on  the  plaintiff,  but  also  the 
burden  of  proving  It  Without  such  proof  he 
was  not  entitled  to  recover.  The  motion  to 
exclude  the  plaintiff's  evidence,  being  the 
ground  of  the  second  assignment  of  error, 
was  waived  bythe  defendant  proceeding  with 
the  trial,  and  introducing  his  own  evidence 
after  the  motion  was  overruled.  Core  v.  Rail- 
road Co.,  38  W.  Va.  456,  18  S.  E.  596.  The 
verdict  of  the  Jury  being  contrary  to  the  law, 
as  above  stated,  and  without  allegation  or 


evidence  to  snpptnt  It,  the  Jodsnuoit  U 
versed,  t^  verdict  set  aslde^  and  tbe  case  la 
remanded,  with  direction  to  tbe  cUcnlt  eoort 
to  anataln  the  motion  to  reiject  llie  plaintUTs 
complaint  unless  properiy  amended,  and  flir 
farther  proceedings  according  to  law. 


(41  w.  Vs.  m 
UASSIB  V.  PBBL  SPLINT  COAL  GO. 
(Supreme  Court  of  Appeals  of  West  Vlri^nia. 
March  IS,  1896.) 

iNnlBT  TO  BkPLOTS — ASSCMPTION  OW  RiSK. 

1.  In  an  action  for  injury  resoitinc  from  the 
Illegal  negligence  of  the  defendant,  the  burden 
of  proof  la  on  tbe  plaintiff,  and  he  must  ^ow  that 
the  negligence  complained  of  was  the  proximate 
cause  of  the  injury. 

2.  Where  a  servant  willfully  enoonnten  a 
danger  which  Is  known  to  him,  the  master  Is  not 
responsible  foi  an  injury  occasioned  thereby. 

(SyllaboB  by  the  Court) 

Error  to  drcoit  court,  Kanawha  county. 

Actitm  by  0.  M.  Masaie  against  the  Peel 
Spltnt  Coal  Company.  Judgment  for  plain* 
tiff.  Defendant  brings  error.  Reversed. 

Brown,  Jackson  &  Knight,  tx  plaintiff  in 
error.  Okey  Johnson,  8.  C  Burdett,  and 
Watts  &  Ashby,  for  def^idaut  in  eiror. 

HOLT,  P.  Upon  wnt  ot  error  to  a  Judg- 
ment for  $960  rendered  on  the  26th  day  of 
May,  1894,  in  favor  of  Massie  against  the 
coal  company,  for  the  breaking  of  plaintiff's 
leg  by  the  failing  of  slate  in  the  company's 
coal  mine,  averred  to  have  been  caused  by  Its 
n^llgence  in  failing  to  furnish  propping 
posts.  The  &cts  are  as  follows:  The  plain- 
tiff, C.  M.  Massie.  was  a  coal  miner  of  life- 
long experience,— 45  years  of  age.  He  work- 
ed as  a  miner  for  tbe  coal  ccmpany  tmn 
April,  1892,  untU  be  was  hurt  on  the  10th 
day  of  December,  1892;  hhvlng  what  Is  call- 
ed a  "helper,*"  to  help  load  coal,  etc.  On  the 
morning  of  the  10th  day  of  December.  1892, 
he  made  an  undercut  in  the  coal  of  about 
three  feet  put  In  a  blast  at  the  top,  and  set 
it  off,  blowing  the  coal  down.  In  about  three- 
quarters  of  an  hour  after  the  smoke  had  got 
out  he  returned  to  his  mine,  and  was  testing 
Hie  draw  slate  of  theroof  by  tapplngltwlth  his 
pick  about  six  or  eight  feet  out  from  where 
he  had  pat  in  the  blast  when  a  piece  of  slate 
about  four  feet  by  six  feet  several  inches 
thick,  fell  oa  his  legs,  breaking  one,  and 
spraining  both  ankles,  and  hurting  the  right 
hip.  Where  the  slate  fell  tbe  coal  had  been 
down  for  some  three  or  four  days,  and  it  was 
where  he  bad  Intended  to  put  posts.  He  had 
called  for  posts  more  than  once  during  tbe 
preceding  two  or  three  days,  but  those  agents 
whose  duty  It  was  to  bring  them  to  him 
from  the  outelde,  where  they  were  In  plenty, 
n^lected  to  do  sc.  But  all  the  witnesses,  in- 
cluding the  plaintiff,  testify  with  unbroken 
onanlmlty  that  It  was  the  duty  of  the  plain- 
tiff, after  the  blast  and  before  propping,  to 
test  the  draw  slate  in  the  roof,  and  take  It 
down,  where  looa&   This  tbe  plaintiff  was 
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doing  when  the  acddeot  happened,  before 
the  time  for  potting  up  the  posts  had  come; 
■o  that  the  record  dearly  showB.  afltnnatlTe- 
I7,  that  there  was  no  cficsal  comiectlon  be- 
tween the  negligence  of  the  defendant  In  not 
bringing  In  the  posts,  and  the  falling  of  the 
draw  slate,  which  caused  the  Injury.  We  need 
not  speculate  as  to  what  was  the  proximate 
cause  of  the  accidrait,— whether  It  was  plaln- 
tUTs  want  of  Sm  care  in  taking  his  position 
when  testing  the  draw  slate  by  tapping  it 
with  his  pick,  or  whether  it  was  one  of  the 
unavoidable  accidents  lncld«it  to  the  dangers 
of  the  employment  It  Is  enough  to  say  that 
It  dearly  appears  that  It  was  not  the  result 
of  the  want  of  posts  which  were  to  be  put 
up  as  props  afterwards.  In  his  testimony 
the  plaintiff  says:  "I  knew  my  place  was 
bad  and  needed  timbering.    I  told  the  man 

I  had  with  me — my  helper,  not  a  miner— that 
we  would  load  one  more  car,  and  go  home; 
and  while  I  was  testing,  to  see  if  the  draw 
slate  was  safe,  It  started,  hitting  the  pick 
with  which  I  was  tapping  it,  and  knocked 
my  pick  against  me,"— thus  showing  that  he 
had  knowledge  of  the  aanger,  and  wUlfoUy 
encountered  It;  so  that  the  defendant  could 
not  be  hdd  responsible  for  the  Injury  occa- 
sioned thereby.  See  Bems  t.  Goal  Ca,  27 
W.  "Va.  285;  Oerity's  Adm'i  v.  Haley,  29  W. 
Va-  98,  11  S.  B.  901;  Davis'  Adm'r  v.  Ooke 
Oo^  34  W.  Va.  500,  12  8.  B,  B39;  Humphreys 
V.  Newport  News  &  M.  V.  Co.,  S3  W.  Va. 
136,  10  S.  E.  39;  Knight  v.  Cooper,  36  W. 
Va.  232,  14  8.  B.  999;  Johnson  v.  Railway 
Co.,  38  W.  Va.  206,  18  S.  B.  673.  The  bur- 
den of  proof  Is  on  the  plaintiff.  He  wholly 
falls  to  show  that  the  alleged  negligence  of 
the  defendant  was  the  proximate  cause  of 
the  Injury,  but  does  show  that  he  willfully 
encountered  a  danger  well  known  to  him, 
w^ch  did  cause  the  injury.  The  verdict  of 
the  jury  Is  therefore  wholly  without  evi- 
dence to  support  it 

As  to  the  declaration,  no  omission  Is  seen, 
or  pointed  out,  so  essential  that  Judgment  ac- 
cording to  law  and  the  very  right  of  the 
cause  could  not  have  been  given;  so  that  the 
demurrer  was  prc^>erly  overruled.  We  can- 
not say  there  was  error  in  refusing  to  give 
defendant's  Instmctlon  No.  12,  because  the 

II  Instroctions  presumably  given  for  defend- 
ant are  not  In  the  record,  and  we  cannot 
tell  to  what  extent  they  covered  the  same 
ground.  As  to  instruction  No.  6,  based  up- 
on the  case  of  Downey  v.  Railroad  Co.,  28 
W.  Va.  732,  we  have  already  discussed  the 
question  of  proximate  cause,  and  think  that 
the  law  Is  correctly  laid  down  Id  that  case, 
on  page  737,  where  It  Is  said:  "The  fact  that 
one  has  carelessly  put  himself  In  a  place  of 
danger  Is  never  an  excuse  for  another  pur- 
posely or  recklessly  Injuring  him.  In  such 
case  It  may  be  said  that  the  negligence  of  the 
party  Injured,  In  putting  himself  In  a  posi- 
tion of  danger,  was  merely  the  condition  or 
rexnote  cause  of  the  Injury,  while  the  snbse- 
vnently  Intervening  negligence  of  the  other 


party  was  the  Immediate  or  jHXPxlmate  cause." 
For  the  naaon  glvm,  the- Judgment  and  v^ 
diet  are  nt  maiaB,  and  a  new  trial  iM  awarded. 


(41  W.  Va.  606) 
PADBLT  V.  TOMIilNSON  et  aL 
(Sapreme  Court  of  AK)eaUi  of  West  Vii^nia. 

March  18,  1896.) 
iHJUSonoB  —  D18&OLDT10N  —  NoTicB— DcQisioir  — 

CONTaMPT. 

1.  Where  a  Ull  of  injmiction  la  stUl  at 
roles,  not  on  the  com>t  dodiet,  because  not  ma- 
tured for  hearing,  the  defendant  may  move  tlie 
coort  to  diflsoive  the  inJtmctioQ;  but  the  omio- 
site  party,  who  does  not  appear,  must  have  rea- 
Bonable  notice  of  such  motion. 

2.  A  party  in  contempt  cannot  move  to  dis- 
solve as  injnnction. 

8.  In  such  case,  while  still  at  roles,  and 
not  matured  (or  hearing,  the  conrt,  bavins  over- 
ruled defendant's  motion  to  dissolve  the  mjunc- 
tloo,  cannot  proceed  to  enter  a  decree  settling  the 
principles  of  the  cause. 

4.  A  decree  must  be  Justified  by  the  plead - 
logs  as  well  as  soatained  by  the  proof. 
(Syllabus  by  the  Conrt) 

Appeal  from  circuit  court,  Mason  county. 

Action  by  George  B.  Fadely  against  W.  H. 
Tomllnson  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeala.  Reversed. 

W.  B.  Guna  and  Gtoo.  Poffenbarger,  for 
appelant  Tomllnson  A  Wiley*  for  appel- 
lees. 

HOLT,  P.  On  appeal  from  a  decree  of  the 
circuit  court  of  Mason  county  entered  on  the 
11th  day  of  September,  1894,  decreeing  tbe 
payment  by  Fadely  to  defendants  Henking, 
Bovle  &  Co.,  the  .trust  creditors,  the  debts 
mentioned  In  the  deeds  of  trust,  and  In  de- 
fault of  such  p^ment  for  30  days  the  trus- 
tee, W.  H.  Tomlinspn,  was  directed  to  sell 
the  property  for  cash.  The  facts  are  as  fol- 
lows: George  E.  Fadely,  the  plaintiff,  by 
deed  of  trust  dated  the  10th  day  of  April, 
1893,  conveyed  to  W.  H.  Tomllnson,  trustee, 
certain  personal  proper^,  including  the  sta- 
tionary sawmill,  engine,  and  boilers  and  fix- 
tures mentioned  in  the  bill  to  secure  to 
Henking,  Bovle  &  Go.  the  payment  of  four 
notes  of  $115  each  of  same  date  as  the  deed 
of  trust,  and  payable,  respectively,  in  46 
days,  90  days,  135  days,  and  6  months  after 
date,  and  in  default  of  payment  of  any  note 
when  due  the  trustee  was  to  sell  for  cash  to 
pay  the  same,  and  on  credit  to  meet  and 
pay  any  that  might  not  be  then  due.  By  deed 
dated  the  16th  day  of  November,  1803,  Fa- 
dely conv^ed  to  the  same  trustee  the  same 
property,  together  with  another  sawmill  and 
some  other  property,  to  secure  to  the  same 
creditors  the  payment  of  the  same  notes. 
Further  time  was  given,  and  In  default  tbe 
trustee  was  to  sell  for  cash.  Afterwards, 
default  being  made,  the  trustee,  at  the  in- 
stance of  the  trust  creditors,  advertised  the 
property  for  sale  for  cash,  to  be  made  on 
the  19th  day  of  July,  1894,  trat  the  notices 
of  sale  were  Illegal  and  defective,  for  the  rca- 
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son,  among  others,  that  tbe  notice  was  not 
served  on  Fadely,  the  debtor,  and  grantor  in 
the  deed,  as  required  by  law,  he  being  with- 
in the  county.  See  section  7,  c.  72,  Code. 
Thereupon  Fadely  obtained  an  order  of  in- 
junction restraining  the  trustee  from  sell- 
ing under  such  defective  notice.  Such  or- 
der of  injunction.  In  full  force,  and  the  suit 
in  which  it  was  made,  are  still  pending  in 
the  circuit  court  of  Mason  coxmty.  While 
this  injunction  was  in  full  force,  the  trustee, 
at  the  instance  of  the  trust  creditors,  again 
advertised  the  sale  of  the  property  to  be 
made  for  cash  on  the  2gth  day  of  August, 
1894.  Thereupon  plaintiff  presented  his  bill 
of  injunction,  and  an  injunction  was  award- 
ed by  the  judge  in  vacation  on  the  27tb  day 
of  August,  18&4,  enjoining  the  trustee  from 
selling  the  property  mentioned  until  further 
order.  Why  the  proceeding  was  by  injunc- 
tion awarded  on  a  new  and  original  bill,  and 
not  a  proceeding  for  contempt  In  the  suit 
already  pending,  does  not  appear,  nor  Is  the 
first  suit  a  part  of  this  record.  The  bill  al- 
leges that  the  first  injunction  remains  in  full 
force  and  effect;  that  the  stationaiy  saw- 
mill is  worth  at  least  $800;  that  there  are 
parties  who  wished  to  buy  such  a  mill,  and 
that,  if  the  notice  of  sale  had  properly  de- 
scribed the  mill  as  stationaiy.  It  would  bring 
more  than  aiough  to  pay  and  discharge  the 
trust  debt  and  expenses  of  sale,  but  that 
the  trustee  prevented  such  bidding  by  im- 
properly and  Incorrectly  describing  it  as  a 
standard  sawmill  In  his  notice  of  sale;  that 
he  proposes  to  sell  for  cash,  whereas,  ac- 
cording to  his  reading  of  the  trust  deed,  It 
requires  a  sale  for  only  part  cash  and  the 
balance  on  credit  It  also  alleges  that  there 
is  an  older  and  paramotmt  deed  of  trust  on 
the  same  property  in  part  Including  the  one 
mill,  impaid,  and  stlD  in  force,  executed  17th 
December,  1889,  to  Rankin  Wiley,  trustee, 
executed  by  Mrs.  Emily  Fadely,  who  was 
then  the  owner,  to  secure  the  payment  of 
9293  to  John  G.  Stortz  and  others,  which 
would  prevent  a  fair  sale  under  the  younger 
deed  of  trust  While  this  injunction  biU 
was  still  at  rules,  not  matured  for  bearing, 
and  without  notice  to  the  plaintiff,  the  de- 
fendants appeared  on  the  3d  day  of  Septem- 
ber, 1894,  In  the  circuit  court  and  moved 
the  court  to  dissolve  the  Injunction  upon  the 
face  of  the  bill  with  the  exhibits  therewith 
filed,  and,  the  court  not  then  being  ready  to 
hear  the  same,  the  motion  was  continued  un- 
til another  day.  Upon  the  11th  day  of  Sep- 
tember, 1894,  the  following  decree  was  en- 
tered, which  is  the  one  complained  of:  "De- 
cree. George  E.  Fadely  v.  W.  H.  Tomlinson, 
Trustee,  Henklng,  Bovle  &  Oo.  In  Chancery. 
This  cause  came  on  this  day  to  be  heard  upod 
the  motion  heretofore  made  to  dissolve  the 
Injunction  awarded  on  the  27th  day  of  Au- 
gust 1894.  by  F.  A.  Guthrie,  judge  of  the 
Seventh  judicial  circuit  of  West  Virginia,  In 
vacation,  which  motion  to  dissolve  said  in- 
junction was  argued  and  considered  by  the 


court  The  court  Is  of  the  opinion  to  and 
doth  overrule  said  motion,  and  require  the 
defendants  to  answer  said  bill.  For  reasons 
appearing  to  the  court  and  upon  motion  of 
the  defendants,  it  Is  ordered,  adjudged,  and 
decreed  that  unless  the  said  George  E.  Fade- 
ly, or  some  one  for  him,  do  wltbin  thirty  days 
from  the  rising  of  this  court  pay  off  and  dis- 
charge the  debt  and  Interest  )p  the  bill  and 
trust  deeds  mentioned  to  the  defendants  Hen- 
king,  Bovle  &  Co..  or  their  attorneys,  that 
then  .W.  H.  Tomlinson,  the  trustee  in  said 
trust  deeds,  do  sell  at  public  auction  for  cash, 
at  the  door  of  the  courthouse  of  Mason  coun- 
ty, the  property  described  in  said  trust  deeds, 
or  80  much  thereof  as  will  be  necessary  to 
pay  off  and  discharge  the  debt  and  Interest 
set  out  in  said  trust  deeds,  and  the  costs  and 
commissions  of  sale,  after  having  first  ad- 
vertised the  time,  terms,  and  place  of  sale 
of  said  property  in  the  Weekly  Register,  a 
newspaper  published  In  said  ooimty,  of  gen- 
eral circulation,  for  four  successive  weeks; 
but  before  said  trustee  shall  make  said  sale 
be  shall  execute  a  bond  in  the  penalty  of  one 
thousand  dollars  before  the  clerk  of  this  court, 
conditioned  according  to  law,  and  report  hii 
proceedings  to  this  court." 

The  defendants,  by  way  of  cross  assign- 
ment say  that  the  court  erred  to  their  preju- 
dice In  overruling  their  motion  to  dissolve. 
But  .in  this  they  are  mistaken  for  two  rea- 
sons, apart  from  the  merits  of  the  bill:  (1) 
The  cause  waa  not  on  the  court  docket  hut 
was  still  pending,  unmatured,  at  rules;  and 
plaintiff  had  no.  notice  of  the  motion,  nor  did 
he  In  any  way  appear  at  the  hearing  of  the 
motion.  (2)  Defendants,  by  their  own  con- 
fession, were  then  proceeding  to  violate  the 
Injunction  awarded  In  another  suit  restrain- 
ing the  trustee  from  selling  this  same  prop- 
erty, which  former  injunction  was  still  in  full 
force  and  effect  The  decree  against  the 
plaintiff  George  E.  Fadely  was  erroneous  for 
the  following  reasons:  (1)  He  was  not  yet 
in  court  at  all,  (2)  A  decree  is  entered  for 
the  conditional  payment  of  an  unascertained 
sum.  (3)  There  Is  no  pleading  of  any  kind 
to  justify  the  decree,  and  all  decrees  must  be 
justified  by  pleadings  m  well  as  by  proof. 

This  decree  Is  therefore  reversed,  and  the 
cause  remanded. 

m  w.  Ta.  m\ 
HOWBLL  V.  BBHLEB. 

BBHLBR  V.  HOWELL  et  al. 

(Supreme  Court  of  AppeslB  of  West  Virginia. 
March  18,  1S96.) 

Landlord  asd  Tbnast— When  Relation  Exists 
~Lkasb — Renewal— Fakol  Evidbxgb. 

1.  Where  six  partieB  become  the  joint  les- 
sees of  real  estate  for  the  term  of  five  years  with 
the  privil^e  of  continuing  the  lease  for  five  more 
rears  upon  giving  sixty  days'  notice  prior  to  the 
end  of  the  term,  one  of  said  lessees  baa  no  power 
to  extend  such  lease  by  giving  the  reqaired  no- 
tice without  the  concurrence  of  the  other  lessees. 

2.  Where  one  of  six  joint  lessees  enters  up- 
on and  occui^es  certain  premises  under  a  wnt- 
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ten  agreement  made  with  the  owner  of  the 
premises,  and  ^giied  b7  all  of  them,  and  makes 
the  entry  at  the  time  designated  in  the  agreement 
for  the  CfKDmeQcemeot  of  the  occupancy,  and  the 
other  five  do  not  make  actual  entry  apon  and 
occupy  the  premises,  the  occupancy  of  the  one 
was  the  occupancy  of  ail  six.  aod  upon  the  terms 
designated  in  the  agreement,  and  all  six  are  les- 
sees of  the  landkiT^  whaterer  might  be  their  re* 
lations  inter  se. 

3.  Parol  evidence  cannot  be  admitted  (nnless 
in  cases  of  fraud  or  mistake)  to  rary,  contradict, 
add  to,  or  explain  the  terms  of  a  written  agree- 
ment by  proving  that  the  agteonent  of  the  par- 
ties was  diSereut  from  what  it  appears  by  the 
writing  to  have  been. 

4.  Where  a  lease  is  executed  to  six  joint 
lessees  for  the  term  of  five  years  with  the  prii4- 
lege  of  extending  the  lease  for  five  more  years 
npon  sixty  dayr  notice  being  ^ven,  and  only 
one  of  said  lessees  takes  possession  of  and  occu- 
pies  the  property,  and  dies  before  the  expiration 
of  five  years  from  the  date  of  the  lease,  a  piu^ 
chaser  of  said  lease  at  the  sale  of  the  estate  of 
such  deceased  lessee  cannot,  by  giving  sixty  days' 
notice,  extend  tbe  term  of  said  lease  for  an  addi- 
tional five  yeara,  and  a  in  equity,  filed  by 
Bach  purchaser,  to  enforce  specific  performance 
of  the  agreement  as  to  sum  extension  of  the 
term  of  the  iease,  will  be  dismissed. 

(Syllabus  by  the  Court) 

Appeal  from  drcuit  court,  Ohio  eoanty. 

Action  by  Sophia  Howell  asalnst  Jolla 
Bebler  tor  mUavtiil  detainer.  Th^  a 
Judgmrat  for  plaintiff,  and  detradant  brings 
error.  Bill  by  JnUa  Bebler  against  Scq>hia 
Howell  and  othera  for  an  injunction  and  spe- 
dflc  perf  CHmance.  From  a  decree  for  de- 
fendants, fdalntiff  appeals.  The  canses  were 
heard  together  on  appeal  Affirmed. 

T.  S.  Biley  and  John  A.  Howard,  for  ap- 
pelant Sowing,  Melvin  &  Ewing,  for  appel- 
lee. . 

ENGLISH,  J.  On  the  2»th  day  of  Janu- 
ary, 1890i  Gharies  R.  Behler,  Peter  Welty, 
Frederldk  Schenck,  John  Bledeubach,  Char- 
ley Klein,  and  Anton  Reymann,  by  writing  of 
that  date,  leased  from  W.  B.  Howell,  ad- 
ministrator with  the  will  annexed  of  Louis 
Lingeman,  deceased,  the  bilc^  hotel  known 
as  the  "Howell  House,"  situated  on  the  east 
Bide  of  Water  street,  and  numbered  1208, 
1210,  1212,  and  1214,  in  the  city  of  Wheel- 
ing, state  of  West  Virginia,  county  of  Ohio, 
for  the  term  of  five  years,  with  the  privi- 
lege of  re-leasing,  commencing  on  the  1st  day 
ot  April,  1890,  and  ending  on  the  3l8t  day 
of  March,  1895,  the  parties  of  the  second 
part,  if  desirous  of  re-leaslng  said  property 
for  an  additional  fire  years,  to  give  a  writ- 
ten notice  of  sixty  days  to  the  party  of  the 
first  {Art  On  the  19th  day  of  January,  1896. 
Julia  Betiler,  by  her  attorney,  gave  a  writ- 
ten notice  to  W.  B.  Howell,  administrator 
with  the  will  annexed  of  Louis  Lingeman, 
deceased,  that  she  had  purchased  at  public 
sale  from  W.  C.  Handlan,  administrator  of 
Charles  R.  Behler,  deceased,  the  lease  dated 
January  29,  1890,  from  him,  as  such  admin- 
istrator, to  Charles  R.  Behler,  for  said  hotel 
property,  and  that  she  desired  and  intended 
to  continue  said  lease  for  five  more  years 
from  the  1st  day  of  April,  1895,  under  the 


twms  and  conditions  thweof.  On  the  4tb 
day  of  April,  1895,  Sophia  Howell,  who  was 
tbe  widow  of  said  Louis  Lingeman,  and  had 
become  tbe  wife  of  said  W.  B.  Howell,  sued 
oat  of  the  dei^'s  office  of  the  circuit  court 
of  Ohio  county  a  writ  of  unlawful  detains 
against  said  Julia  Behler  to  recover  the 
possession  of  said  hotel  property  and  $500 
damages  for  the  detention  thereof.  At  the 
time  said  leaae  waa  executed  OfaaiieB  R. 
Behler  became  the  purctiaser  of  the  furni- 
ture and  fixtures  then  in  said  hotel,  and  took 
possession  under  said  lease,  and  complied 
with  the  terms  and  condlticMis  of  the  same 
nntU  the  4th  day  of  March,  1894,  at  whlcdi 
time  he  departed  ttals  life;  and  on  the  lat 
d^  of  May,  1894,  W.  a  Handlwn  qualified 
as  'his  administrator,  the  aald  Julia  Behl^ 
continuing  to  occupy  said  hotel  prt^^ty, 
and  paying  the  rent  to  said  TTan'ii>«n  sm  snctx 
administrator.  On  the  26th  day  of  Septem- 
ber, 1894,  the  said  administrator  adverUaed 
and  BtM  said  lease  with  the  privilege  of  re- 
newal ifjc  the  term  of  five  years,  together 
with  the  furniture  and  fixtures  in  said  ho- 
tel, and  said  Julia  Bebl«:  became  the  pur^ 
chaser.  On  the  7th  day  of  May,  1895,  said 
Julia  Behler  filed  her  bin  In  equity,  praying 
for  a  m>eciflc  performance  of  said  renewal 
clause  ct  said  lease,  and  tot  an  injunction 
enjoining  the  said  Sophia  Howell  from  fur^ 
iber  prosecuting  her  said  action  of  unlawful 
detainer.  Soptila  Howell  demurred  to  the 
{daintilTa  bill,  and  also  ffied  her  answer 
thereto;  and  Frederick  Scbendi,  another  ime 
of  the  defendants,  filed  his  affidavit  An- 
ton Reymann,  Charies  Klein,  John  Bieden- 
bach.  Rose  Welty,  and  F.  P.  Wlngerter,  ex- 
ecutor, also  filed  their  answers.  Joining  In 
the  prayer  of  plaintiff,  Julia ,  Behler,  for  a 
specific  performance  of  said  lease.  Depoai- 
Ucms  were  taken  by  both  plaintiff  and  de- 
fendant On  the  22d  day  (tf  May,  1805,  the 
case  was  matured  for  a  bearing,  the  demur- 
rer was  waived,  and  the  cause  was  submit- 
ted vpoa  the  pleadings  and  the  evidence, 
and  the  bill  waa  dismissed,  at  the  plaintiff's 
costa  On  the  22d  day  of  May,  1895,  said 
action  of  unlawful  detainer  was  heard  on 
a  motipn  to  quash  the  plalntifiF's  writ,  wtiich 
motion  was  overruled,  and  the  defendant 
pleaded  not  guilty.  On  the  28tb  day  of  May. 
1895,  a  jury  was  waived,  and  tbe  matters 
arising  upon  the  issue  Joined  were  submit- 
ted to  the  court  in  lieu  of  a  Jury,  and,  the 
evidence  for  both  plaintiff  and  defendant 
having  been  heard,  the  court  found,  for  the 
plaintiff,  and  Judgment  was  rendered  ac- 
cordingly. The  defendant  excited  and  ob- 
tained this  writ  of  error. 

The  first  error  relied  on  by  the  plaintiff  In 
error  is  as  to  the  action  of  the  court  in  over- 
ruling  tbe  motion  to  quash  the  writ  It  Is 
contended  in  argument  that  tbe  county  is 
not  mentioned  in  tbe  body  of  the  summons, 
and  is  only  used  to  Identify  the  sheriff.  In 
this,  however,  we  think  counsel  must  be  mis- 
taken, as  their  contentl<Hi  la  not  sustained 
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by  the  record.  The  sumnions  reads:  "The 
State  of  West  Virginia  to  the  Sherlfif  of  Ohio 
Oounty,— Greeting:  We  command  you  that- 
you  summon  Julia  Behler,  if  she  be  found  In 
your  bailiwick,  to  appear  In  the  circuit  court 
of  Ohio  county,"  etc,  and  concludes:  "Wit- 
ness: John  W.  Mitchell,  Clerk  of  Our  Said 
Court  at  the  Courthouse  of  said  County," 
eta  It  Is  also  contended  that  the  summons 
should  have  been  quashed,  because  it  did 
not  Bufflclently  describe  the  premises.  Now, 
under  the  statute,  It  is  only  required  that 
the  premises  should  be  described  with  con- 
renient  certainty.  In  the  case  of  Board  t. 
Crawford,  14  W.  Va.  790,  this  court  held 
■that,  whether  the  description  of  the  prem- 
ises be  general  or  special,  it  must  be  such  as 
will  enable  the  premises  to  be  identified 
with  reasonable  certainty.  Does  the  descrip- 
tion of  the  premises  in  the  summons  In  the 
case  under  consideration  comply  with  this 
requirement?  It  is  described  as  a  brick  ho- 
tel building,  lot,  and  appurtenances,  situated 
on  the  east  side  of  Water  street  numbered 
1208,  1210,  1212,  and  1214,  in  the  city  erf 
Wheeling,  state  of  West  Virginia,  known  as 
the  "Hotei  Behler."  In  this  description  the 
number  of  the  lot  is  glren,  the  street  on 
which  it  is  located,  the  character  of  the 
house,  and  the  name  of  the  city  in'  which  It 
is  located,  and  an  officer  to  whom  a  writ  ot 
possession  containing  this  description  might 
be  dellTered  Vould  find  no.dlfilculty  in  iden- 
tifying the  property  and  executing  the  writ 
We  must  therefore  regard  the  property  as 
described  in  the  summons  with  convenient 
certainty,  and  that  the  court  committed  no 
error  in  OTerrullng  the  motion  to  quash  on 
that  ground. 

The  next  error  relied  on  the  plaintiff  In 
error  is  as  to  the  action  of  the  court  in  over- 
ruling the  motion  to  exclude  the  plaintiff's 
evidence  on  the  grounds  at  variance,  it 
plainly  appearing  by  the  evidence  Introduced 
that,  if  the  plaintiff  had  a-  right  at  aU  to 
maintain  this  action,  the  other  parties  nam- 
ed in  the  lease  In  evidence  should  have  been 
made  parties  defendant.  This  assignment  of 
error,  however,  is  met  by  the  fact  that  the 
controversy  in  this  case  was  in  regard  to 
the  possession.  The  suit  was  properly 
brought  against  the  party  in  possession,  .who 
appears  to  have  been  the  defendant  Julia 
Behler.  She  was  no  party  to  the  lease,  but 
became  the  purchaser  of  the  same  at  a  sale 
made  of  the  estate  of  her  deceased  husband, 
or  at  least  of  the  interest  of  her  husband  in 
said  lease,  and  was  In  possession  thereof; 
the  other  parties  to  said  lease  never  having 
been  In  possession  of  said  proper^,  and,  not 
having  the  possession,  it  could  not  be  recov- 
ered from  them,  but  must  be  recovered,  if 
at  all,  from  said  Julia  Behler,  and  for  this 
reason  the  court  committed  no  error  In  re- 
fusing to  exclude  the  evidence  for  the  rea- 
son stated  in  said  assignment 

The  third  assignment  of  error  relied  on 
eialms  that  the  court  erred  in  finding  on  the 


merits  In  favor  of  the  plaintiff  and  in  enter- 
ing Judgment  upon  such  finding  flgginst  the 
plaintiff  in  error.  In  passing  upon  the  ques- 
tions raised  by  this  assignment  of  error  ire 
must  determine  whether,  upon  the  case  pre- 
sented, the  def«idant  Julia  Behler,  at  the 
time  the  suit  was  Instituted,  was  in  posses- 
sion of  and  unlawfully  withheld  the  premises 
In  the  summons  described  from  tbe  plain- 
tiff. In  order  to  avoid  this  conclusion,  we 
must  hold  that  the  said  Julia  Behlw,  1^ 
giving  the  notice  read  In  evidence,  was  en- 
titled to  a  renewal  of  the  lease,  and  was 
in  possession  under  such  renewaL  In  exaoi- 
Inirlg  this  question  we  may  properly  inquire 
first  what  rights  she  acquired  by  reason  of 
the  purchase  of  the  lease  at  tbe  administra- 
tor's sale  of  her  deceased  husband.  Reply- 
ing to  this  question  with  the  utmost  liberal- 
ity, we  can  only  say  that  she  acquired  only 
such  rights  as  her  husband  had  with  refer- 
ence to  the  lease,  and  she,  under  her  said 
purchase,  could  do  no  more  than  Ohaiies 
R.  BeMer  could  have  done  if  he  had  been  in 
llf^  and  acting  in  the  premises,  which  bringi 
us  to  the  consideration  of  this  question,  could 
Charles  B.  Bebler,  by  acting  alone,  and  giv- 
ing notice  of  his  intention,  extend  the  lease 
for  five  years?    A  reference  to  the  lease, 
which  was  read  in  evidence,  shows  that  tbe 
same  was  executed  Jointly  to  Charles  R. 
Behler,   Peter  Welty,  Frederick  Schenck, 
John  Biedenbach,  Charley  Klein,  and  Anton 
Reymaun,  with  the  privilege  of  releasing  for 
five  more  years  on  thd  same  terms,  or  terms 
satisfactory  to  both  parties,  by  a  written  no- 
tice of  60  days  being  given  to  said  party 
of  the  first  part;  and  the  said  parties  of  the 
second  part  promised  and  agreed  (o  keep  the 
said  premises  In  good  order  and  repair,  and 
at  the  expiration  of  said  term  said  parties 
of  the  second  part  would  quit  and  surrender 
the  premises  thereby  demised  In  as  good 
state  and  condition  as  reasonable  use  and 
wear  thereof  would  permit  unavoidable  ac- 
cidents and  natural  wear  and  tear  excepted. 
To  this  covenant  all  of  the  parties  were 
Jointly  bound,  and  my  construction  of  the 
lease  is  that  no  one  of  the  parties  of  the  sec- 
ond part  were  authorized  by-  notice  of  CO 
days  to  extend  the  lease  after  the  expiration 
of  the  same  without  the  concurrence  of  aU. 
In  the  case  of  Goshom  v.  Steward,  15  W. 
Va.  657,  this  court  held  that:  "Where  two 
of  four  Joint  l^sees  enter  upon  and  occnpy 
certain  premises  under  a  written  agreement 
made  with  tbe  owner  of  the  premises,  and 
signed  by  all  of  them,  and  make  the  entry 
at  the  time  designated  in  the  agreement  for 
the  commencement  of  the  occupancy,  and 
the  other  two  do  not  make  actual  entry  upon 
and  occupy  the  premises,  the  occupancy  ot 
the  first  two  was  the  occupancy  of  oil  fonr. 
and  upon  the  terms  deslgnatea  m  the  agree- 
ment, and  all  four  are  lessees  of  the  land- 
lord, whatever  might  be  their  relations  Intei 
se,  and  as  such  lessees  they  are  responstbto 
to  the  landlord  In  an  action  for  use  and  oc- 
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cQpatloii."  80  in  the  case  under  coDBldera- 
Uon  any  one  of  the  parties  of  the  second 
part  bad  the  right  to  object  to  the  extension 
of  the  lease  for  five  more  years  on  the  same 
terms,  or  to  bare  a  Toice  In  saying  what 
terms  were  satisfactory  if  a  new  lease  was 
entered  into;  and  no  one  of  said  parties  of 
the  second  part,  by  giving  the  60-dayB  notice. 
coDld  extend  the  lease,  or  make  Its  terms 
obligatory  npon  the  other  parties.  If,  then, 
Charles  R.  Behler,  if  In  life,  had  no  power  to 
extend  said  lease  by  notice  without  the  con- 
currence of  the  other  parties  of  the  second 
part,  much  less  could  his  administrator,  or 
the  porchaser  of  the  lease  at  the  sale  of  his 
estate.  The  defendant  Julia  Behler  then 
must  be  held  and  considered  as  being  in  pos- 
session of  said  premises  after  the  expiration 
of  said  lease  and,  the  proper  notice  for  the 
extension  thereof  not  having  been  given, 
she  must  be  regarded  as  unlawfully  with- 
holding said  property  from  the  plaintiff,  who 
proved  her  right  to  the  possession.  Our  con- 
elnsltm,  therefore,  is  that  the  court  com- 
mitted no  error  in  finding  In  favor  of  tbe 
plaintiff  upon  the  merits. 

An  app^  was  also  allowed  in  said  ndt 
in  equity  from  the  decree  therein  rendered, 
the  object  of  said  chancery  suit  being,  as 
before  stated,  to  enforce  a  specific  executicm 
of  that  portion  of  the  lease  providing  for 
a  renewal  and  extension  thereof  for  five 
years.  It  is  alleged  In  the  plalntUTs  bill 
that  the  parties  of  the  secouu  part  to  said 
lease  other  than  Oharies  B.  Behler  signed 
the  same  as  his  security,  and  an  effort  is 
made  in  the  depositions  to  show  said  parties 
so  signed  said  lease.  In  the  case,  however, 
of  Towner  v.  Lucas'  Ex'r,  13  Orat.  705,  the 
court  of  appeals  of  Virginia  held  that  "parol 
evidence  will  not  be  received  to  Ingraft  up- 
on or  Incorporate  with  a  valid  written  con- 
tract an  Incident  occurring  contemporaneous- 
ly therewith,  and  Inconsistent  with  Its 
terms."  So,  also,  in  Crawford  v.  Jarrett's 
Adm'r.  2  Leigh,  630,  the  rule  was  stated  by 
Green,  J.,  as  follows:  "Parol  evidence  can- 
not be  admitted  (unless  In  cases  of  fraud  or 
mistake)  to  vary,  contradict,  add  to,  or  ex- 
plain the  terms  of  a  written  agreement  by 
proving  that  the  agreement  of  the  parties 
was  different  from  what  it  appears  by  the 
writing  to  have  been."  Again,  in  Watson 
V.  Hnrt,  6  Grat.  633,  64^  Judge  Baldwin 
states  the  rule  aa  fpllows:  "It  is  perfectly 
well  settled  that  the  tenna  of  a  written  con- 
tract cannot  be  varied  by  parol  evtdence  of 
what  occorred  between  the  parties  previous- 
ly thereto  or  contemix>raneously  therewith." 
Again,  In  the  case  of  Woodward  v.  Foster, 
18  Qrat  204.  Joynes,  J.,  bx  delivering  the 
opinion  of  the  court,  says:  "If  the  contract 
of  Foster  had  been  written  out  in  words, 
tbls  evidence  would  have  been  Inadmissible 
npon  the  weU-establlshed  and  familiar  prin- 
ciple that  evidence  of  a  contemporaneoua 
parol  agreement  Is  not  admissible  to  contra- 
dict or  vary  that  which  la  contained  in  a 


written  Instniment;"  citing  1  QreenL  B}v.  g| 
2T7,  281,  282,  and.  after  citing  Towner  v. 
Lucas'  Ex'r,  supra,  he  says:  "These  general 
principles  are  of  the  utmost  importance  in 
the  adminlstiutlon  of  Justice.  Without  them 
there  would  be  no  certainly  in  written  con- 
tracts, and  no  safety  in  the  most  formal 
transactions  They  ought  not  to  be  frittered 
away  by  nice  distinctions  to  meet  the  hard- 
ships, real  or  supposed,  of  particular  cases." 
Under  these  authorities,  then,  we  must  look 
to  the  writing  Itself  to  find  the  contract  be- 
tween the  parties,  and  In  so  doing  we  find 
that  the  parties  of  the  second  part  were 
joint  lessees  of  the  property  In  controversy, 
and  it  is  clear  that  neither  one  of  them -could, 
by  giving  notice,  extend  the  lease  for  anoth- 
er five  years,  without  the  concurrence  of  the 
others;  and,  having  arrived  at  this  conclu- 
sion, we  reach  the  further  conclusion  that 
the  plaintiff  Julia  Behler  had  no  right  to  a 
Bpeciflc  execution  of  the  contract,  so  far  as 
it  allowed  an  extension  of  the  lease  for  five 
years  upon  giving  sixty  days'  notice.  The 
two  ca8e»— the  chancery  suit  and  the  unlaw- 
ful detainer— were  heard  together,  and  In 
this  court  were  argued  In  the  same  brief, 
and,  being  so  closely  allied,  we  have  con- 
sidered them  together,  and  for  the  reasons 
before  stated  have  reached  the  conclusion 
that  the  circuit  court  committed  no  error 
either  in  the  judgment  rendered  in  said  un- 
lawful entry  and  detainer  case,  and  the  Judg- 
ment complained  of  in  that  case  is  afllraied, 
with  costs  and  damages;  and  the  decree 
complained  of  in  the  said  chancery  cause  is 
also-  affirmed,  with  costs  and  damages. 


(C  W.  Va.  638) 
STATE  T.  BLUEFIELD  DEUQ  00. 
(Supreme  Court  of  Appeals  of  West  Tlqinla. 
Uarch  18,  1896.) 
'     CaiiciKAL  Law— Wkit  of  Errob. 

A  writ  of  error  does  not  lie  to  this  oonrt 
from  an  order  of  the  drcnit  court  reverslog  the 
judgment  of  an  Inferior  court  In  a  oiminal  case, 
ana  remanding  the  same  for  further  proceedings. 
(Syllabus  by  the  Court) 

B3rror  to  circuit  court,  Mercer  county. 

The  Bluefleld  Drug  Company  was  Indicted 
in  the  circuit  court  for  selling  liquor  without 
a  license.  The  Indictment  was  certified  to  the 
criminal  court  The  court  found  in  favor  of 
defendant,  and  dismissed  the  Indictment,  and 
the  state  excepted.  The  circuit  court,  on  writ 
of  error,  reversed  the  criminal  court,  and  re- 
manded the  case,  and  defendant  brings  error. 

Johnston  &  Hale,  for  plaintiff  la  error. 
T.  S.  Riley,  Atty.  Gen.,  for  the  State. 

DENT,  J.  Prom  the  brief  of  the  attorney^ 
Johnston  &  Hale  is  adopted  tbe  following 
statement  of  the  case:  "On  the  IGth  day  of 
May,  1884,  M.  E.  Browning  and  O.  H.  Wade, 
partners,  doing  business  under  the  firm  name 
of  Blnefield  Drug  Company,  were  indicted 
in  the  dreolt  court  of  Mercer  county,  W.  Va., 
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for  selling  IntoxlcatlQ^  llqnors  without  having 
obtained  a  license  therefor;,  and  on  the  nexi 
day  the  said  circuit  court  entered  an  order 
directing  that  all  indictments  found  at  that 
term  of  court  should  be  certified  to  the  crimi- 
nal court  of  said  county  for  trial.  On  the  2d 
day  of  July,  1894,  an  order  was  entered  in 
the  criminal  court  of  said  county  docketing 
cases  of  'State  against  Bluefleld  Drug  Co., 
for  misdemeanor.  No.  1  to  No.  20,'  for  triaL 
On  the  11th  day  of  October,  1895,  the  case, 
first  above  referred  to,  of  the  state  against 
M.  E.  Browning  and  G.  H.  Wade,  partners, 
4oing  business  under  the  firm  name  and  style 
of  Bluefleld  Drug  Company,  was  submitted 
to  the-  court  for  trial,  upon  a  written  staie- 
ment  of  facts  agreed;  and  the  court  found 
in  favor  of  the  defendants,  and  dismissed  me 
indictment,  and  the  state  excepted.  On  the 
16th  day  of  November,  1894,  the  circuit  court 
of  said  county  granted  a  writ  of  error  and 
supersedeas  to  the  judgment  of  the  said 
■criminal  court;  and  on  the  6th  day  of  Decem- 
ber, 1894,  the  said  circuit  court  reversed  the 
said  criminal  court,  awarded  the  state  a  new 
trial,  and  remanded  the  case  to  the  said 
criminal  court  for  further  proceedings  to  be 
had  therein.  On  the  4th  day  of  February, 
1895,  tiio  supreme  court  of  appeals  awarded 
a  writ  of  error  to  the  Judgment  of  the  said 
circuit  cojrt" 

The  attorney  general,  on  behalf  of  the  state. 
Interpoaea  the  objection  that  the  writ  of  error 
In  this  case  was  improvldently  awarded,  and 
should  be  dismissed.  This  question  must 
therefore  be  first  disposed  of.  The  constitu- 
tion (article  8.  1  3)  provides,  in  fixing  the 
Jurisdiction  of  this  court:  "It  shall  have  ap- 
pellate Jurisdiction  In  criminal  cases  where 
there  has  been  m  conviction  for  felony  or  mis- 
demeanor In  a  circuit  court,  and  where  a  con- 
viction has  been  had  In  any  inferior  court 
and  been  affirmed  In  a  circuit  court;  and,  in 
cases  relating  to  the  public  revenue,  the  right 
of  appeal  shall  belong  to  the  state,  as  well  as 
the  defendant,  and  such  other  appellate  Juris- 
diction in  both  civil  and  criminal  cases  as 
may  be  prescribed  by  law."  The  tenth  clause 
of  section  1  of  chapter  135  of  the  Code  pro- 
vides: "In  any  criminal  case  where  there  has 
been  a  conviction  In  a  circuit  court  or  there 
has  been  a  conrlcticm  In  an  Inferior  court 
wUch  has  been  affirmed  In  the  circuit  court" 
The  specification  of  the  right  of  appeal  in 
cases  where  conviction  was  had  In  the  In- 
terior court,  and  affirmed  in  the  circuit  court, 
shows  that  the  lawmakers  had  in  mind  the 
reversal  of  such  cases  In  the  circuit  court,  and 
tntexLded  the  language  used  to  predude  the 
right  of  appeal  when  the  order  was  In  its 
nature  Intorlocntoiy,  and  not  final  as  to  the 
disposition  of  the  litigation.  Such  was  for- 
merly the  law  In  civil  cases.  Pumphrey  v. 
'Brown,  3  W.  Ya.  9.  But  this  was  changed 
by  enactment  so  as  to  allow  a  writ  of  error 
*in  any  clvC  case  where  there  Is  an  order 
granting  a  new  trial  or  rehearing,  and  In  such 
cases  an  appeal  may  be  taken  from  the  order 


without  waiting  for  the  new  trial  or  retiearing 
to  be  had."  But  there  Is  no  such  provision 
as  to  criminal  procedure.  Section  3,  c  160, 
Code,  provides  that  a  "writ  of  error  stiall 
lie  In  a  criminal  case  to  the  judgment  of  a 
circuit  court  from  the  supreme  court  of  ap- 
peals. It  shall  lie  in  any  case  for  the  accus- 
ed, and,  if  the  case  be  for  the  violation  of  a 
law  relating  to  the  revenue,  It  shall  He  also 
for  the  state."  This  section  only  applies  to 
cases  tried  in  the  circuit  court,  where  there  1> 
a  final  judgment  of  conviction  or  acquittal, 
and  does  not  Incinde  an  order  of  the  circuit 
court  reversing  the  Judgment  of  an  Inferior 
court,  and  remanding  the  case  for  a  new  trial. 
In  the  special  act  establishing  the  criminal 
court  of  Mercer  county  (chapter  18,  Acts 
1893),  there  is  no  appeal  authorized  from  such 
orders;  but  it  is  provided  In  section  19  that 
the  circuit  court  "shall  reverse  the  same  [the 
Judgment  of  the  Inferior  court]  in  whole  or  In 
part  If  erroneous,  and  remand  the  same  back 
to  the  said  criminal  court,  to  be  further  pro- 
ceeded In  and  finally  determined."  The  cir- 
cuit court  If  not  even  permitted  to  try  the 
case  and  enter  up  such  judgment  as  the  In- 
ferior court  should  have  rendered,  but  it  must 
"remand  the  same  back,"  that  a  final  Judg- 
ment may  be  entered.  The  case  is  precisely 
In  the  same  condition  when  reversed  by  the 
circuit  court  as  it  would  have  been  had  the 
inferior  court  on  motion,  set  aside  the  ver- 
dict, and  granted  a  new  trial.  In  criminal 
cases  the  law  docs  not  allow  a  writ  of  error 
to  an  order  setting  aside  a  verdict  and  grant- 
ing a  new  trial,  as  heretofore  shown.  It  may 
appear  a  hardship  that  this  defendant  must 
return  to  the  criminal  court,  go  through  the 
form  of  trial,  and  then  come  back  through  the 
drcutt  court  to  .this  court,  Ijefore  he  can 
finally  have  his  case  heard  and  disposed  of  on 
its  merits,  but  this  Is  a  defect  in  the  law,  for 
the  legislature,  and  not  the  court,  to  remedy. 

The  defendant's  counsel  rely  on  the  case  of 
State  V.  Cooper,  26  W.  Va.  338.  in  support  of 
right  of  writ  of  error  in  this  case.  It  Is 
true  that  the  attorney  general  did  raise  the 
same  question  In  that  case,  but,  for  some 
reason  not  apparent,  the  court  wholly  over- 
looked or  disregarded  the  question,  as  It  la 
not  allnded  to  in  the  opinion;  and  Judge 
Snyder,  who  delivered  the  same,  says:  "Hie 
only  question  presented  to  this  court  la,  did 
the  circuit  court  err  In  setting  aside  the  ver- 
diet  of  the  Jury  and  granting  a  new  trial?" 
—thus  entirely  ignoring  the  question  of  Juris- 
diction presented.  To  take  a  charitable  view 
of  the  matter,  the  court  purposely  did  so  to 
cut  across  lots,  and  get  at  justice  and  the 
final  disposition  of  the  case,  without  follow^ 
ing  the  b«iten  path  marked  out  by  the  lesls- 
lature.  This  court  might  adopt  the  same  pro- 
cedure, to  the  promotion  of  Justice,  and  the 
great  relief  of  the  defendant,  and  to  the  dlreci 
injury  of  no  one  except  the  stote;  but  to  do 
so  would  be  to  Invade  the  province  of  tbe 
le^lature,  and  throw  on  some  future  court 
the  unpleasant  duly  of  enforcing  tbe  law  as 
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it  l3  written.  The  case  of  State  v.  Dangb- 
tery,  30  W.  Va.  470.  19  S.  B.  872,  referred  to 
by  the  attorney  general,  Is  not  In  point,  aa 
it  was  a  felony  case  pending  In  the  drcnlt 
court  without  trial,  owing  to  the  discharge  of 
the  Jury.  If  a  law  operates  harshly,  the 
strict  enforcement  of  It  is  the  most  certain 
way  to  secure  Its  speedy  amendment.  And 
while  It  la  more  pleasurable  to  do  6qnal  jus- 
tice, in  merciful  disregard  of  the  unbending 
forms  of  law,  yet  duty  requires  a  strict  ad- 
herence to  every  varying  crook  and  turn  in 
legislative  enactments  within  constitutional 
limitationg.  Such  being  the  law,  the  writ  of 
error,  having  been  improvldmtly  a^rarded  In 
thla  case,  ia  dismissed. 


(41  W.  Va.  747) 

WHEELING  BRIDGE  &  TERMINAL  RT. 
GO.  V.  WHEELING  STBBL  & 
IRON  CO.  . 
(Sapreme  Ooart  of  Appeals  of  Wert  Virginia. 

March  25,  1896.) 

ApFBAI.— iNTBKLOCnTOKT  URDIB — DiSHISSAI. 

In  B  proceeding  under  cliapter  42  of  the 
Code  to  condemn  land  for  the  purposea  of  a  rail- 
road company,  the  comi  makes  an  order  that 
the  applicant  has  the  lawful  right  to  take  the 
Innd  m  question  for  the  purposes  stated  in  the 
utiplication  upon  the  payment  of  Jnst  compensa- 
tion, and  appoints  commissioners  to  ascertain 
such  compensation.  To  this  order  the  owner 
of  the  land  obtains  a  writ  of  error  with  super- 
sedeas. HeUL,  such  order  is  not  final,  bnt  inter- 
locutory; that  there  is  do  statute  ezpresaly  au- 
thorizing such  writ  to  auch  -order,  and  the  same 
will  be  dismissed  a^  improvidently  allowed. 
(Syllabus  by  the  Court) 

Brror  to  drcnlt  court,  Marshall  cotmty. 

Action  the  Wheeling  Bridge  A  Tenpinal 
Railway  Company  against  the  Wheeling 
Steel  &  Iron  Company.  Judgment  fw  plain- 
tiff. Defendant  brings  errw.  Dismissed. 

Caldwell  &  Caldwell,  for  plaintiff  in  error. 
Ersklne  &  Allison,  J.  A.  Hutchinson,  and  G. 
O.  BrewBttf,  ttx  defendant  in  exior. 

HOLT,  P.  On  the  18th  day  of  January, 
1885,  the  Wheeling  Bridge  &  Terminal  Com- 
pany presented  Its  i>etltlon  to  the  circuit  court 
of  Marshall  county  for  the  taking  by  con- 
demnatibn,  under  chapter  42  of  the  Code,  for 
the  pnrposes  of  its  road,  of  certain  real  estate 
in  the  dty  of  Benwood,  belonging  to  the  de- 
fradant,  the  Wheeling  Steel  &  Iron  Company. 
The  Wheeling  Steel  &  Iron  Company  ap- 
peared, and  filed  an  answer  resisttng  such 
condemnation,  and  the  court,  by  order  entered 
on  the  13th  day  of  July,  189S,  found  that 
the  Wheeling  Railway  Company  had  lawful 
right  In  this  proceeding  to  take  and  ac- 
quire title,  upon  payment  of  Just  compensa- 
tion, to  that  portion  of  the  parcel  of  land 
in  plaintiff's  petition  mentioned  for  the  pur- 
poses of  Its  railroad,  as  therein  stated,  and 
comniissloners  to  ascertain  what  would  be  a 
Jnst  compensation  were  duly  selected  and  ap- 
pointed; and  from  sncb  order  this  writ  of  eiv 
tor  was  allowed. 


The  point  is  made  that  this  order  Is  Inter- 
locutory, that  no  statute  allows  the  writ  in 
such  case,  and  therefore  It  should  be  dis- 
missed as  improvidently  allowed.  We  think 
the  point  well  taken.  The  proceeding  Is  one 
and  Indivisible;  the  order  deciding  that  the 
applicant  has  lawful  right,  in  this  proceed- 
ing, to  take  and  accpiire  title  to  the  land  In 
question  upon  Just  compensation  therefor,  and 
appointing  commissioners  to  ascertain  the 
same,  is  not  final,  but  Interiocutory ,  and  no  ap- 
peal therefrom  is  eipreealy  given  by  the  stat- 
ute. If  there  bad  been  no  writ  of  error,  the 
next  step  in  this  one  continuous  proceeding, 
the  commissioners  having,  nnder  section  14* 
ascertained  what  would  be  a  Just  compensa- 
tion, .and,  under  section  15,  the  reyart  being 
returned  and  filed,  it  would,  tmder  eectlou  17, 
be  ready  for  exceptions,  and  either  party 
could  demand  a  Juiy  of  12  freeholders  to  as- 
certain the  compensation.  If  such  Jury  bad 
been  demanded,  and  a  verdict  found,  and 
the  court,  on  motion  of  either  party,  had 
made  an  order  granting  a  new  trial,  this  be- 
ing a  civil  caae,  then,  under  the  ninth  clause 
of  section  1  of  chapter  135,  an  appeal  might 
have  been  taken  from  the  order  without  wait- 
ing for  the  new  trial  to  be  had;  but  no  wder 
staying  the  further  proceedings  of  the  appli- 
cant could  be  had  except  in  pursuance  of  sec- 
tion 20  of  chapter  42.  Here  an  appeal  to  an 
interlocutory  order  Is  expressly  given  as  ex- 
ceptional, and  thus  tending  to  show  the  gen- 
eral rule.  Supposing  the  amount  of  compen- 
sation to  be  determined,  the  next  step  is  to 
confirm  the  report,  and  order  it  to  be  record- 
ed In  the  common-law  order  book.  Tben,npon 
the  payment  to  the  party  or  Into  court,  the 
land  would  be  absolutely  vested  In  the  ap- 
plicant Now,  we  have  reached  a  final  Judg- 
ment, such  as  was  held  to  be  appealable  In 
the  case  of  B.  &  O.  R.  Co.  v.  P.  W.  &  K.  R. 
Co.,  17  W.  Va.  812;  KaUroad  Co.  v.  Pack,  6 
W.  Va.  397.  The  writ  of  error  can  be 
brought  only  on  a  final  order  ^judgment.  See 
3  Bac  Abr.  p.  325,  and  authorities  cited;  1 
Freem.  Judgm.  {  16  et  seq.;  1  Am.  &  Edg. 
Enc.  Law,  617.  It  is  a  process  of  common- 
law  origin,  and  is  the  appropriate  remedy  to 
bring  up  final  judgmmts  of  courts  of  record 
following  the  course  of  the  common  law,  or 
of  new  tribimals  unluown  to  the  common 
law,  but  following  their  procedure,  1  Am.  Enc 
PL  &  Prac.  26.  Tbe  writ  is  in  use  In  this 
state,  and  Is  the  proper  method  of  appeal  (in 
the  generic  sense)  In  this  class  of  cases,  and 
such  seems  to  be  the  Import  of  the  language 
of  the  writ  The  statute  must  be  construed 
with  reference  to  this  common-law  principle, 
although  It  is  now  regarded  as  wholly  stat- 
ntoiy,  tbe  reason  of  which  seems  to  be  to 
prevent  the  division  of  the  case  Into  parts 
by  fragmentary  appeals.  Telegraph  Co.  v. 
Locke,  107  Ind.  9,  7  N.  E.  579.  This  Is  neces- 
sary to  the  decision  of  the  case  as  an  entirety, 
and  to  put  an  end  to  litigation  by  one  decision 
finally  terminating  the  controversy.  Elliott, 
App.  Fiw.  H  80,  14Si  Hence,  although  tba 
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Btfttnte  Is  liberally  constrned  Id  order  to  sus- 
tain an  appeal  to  a  final  Judgment,  yet  wben  It 
allows  an  appeal  or  writ  of  error  In  a  given 
case  It  1b  taken  to  mean  a  final  decree,  Judg- 
ment, or  order,  and  not  an  Interlocutory 
Judgment  or  order,  unless  It  be  given  In  express 
terms,  or  by  necessary  implication.  1  Am. 
Bnc.  PL  &  Prac  52.  Tbe  order  appointing 
commissloQerB  is  not  a  final  one,  and  not  ap- 
pealable, unless  by  express  provision  of  the 
statute.  Lewis,  Em.  Dom.  |  561,  citing  Wil- 
liams V.  Railroad  Co.,  13  Oonu.  UO;  Preshour 
V.  Tumplke  Co.,  104  Ind.  463,  4  N.  E,  157; 
Oommlsaloners  v.  Cook,  86  N.  a  IS.  Our 
statute,  properly  read  and  construed,  contains 
no  such  provision.  It  Is  chapter  185  of  the 
Code  (Ed.  1891,  p.  848).  Section  1  reads  as 
follows:  "A  party  to  a  controversy  in  any 
circuit  court  may  obtain  from  the  supreme 
court  of  appeals  or  a  Judge  thereof  in  vaca- 
tion an  appeal  from  or  writ  ot  error  or  super- 
sedeas to  a  Judgment,  decree  or  order  of  such 
drci^t  court  In  the  following  cases:  First, 
in  cItU  .  cases,  where  the  matter  In  contro- 
Y&cBf  exclusive  of  costs  is  of  greater  value 
or  amount  than  one  hundred  dollars  wherein 
there  is  a  final  Judgment,  decree  or  aiAer. 
Second,  in  controversies  concerning  the  title 
or  boundaries  of  land,  the  probate  of  a  will, 
of  the  appointment  of  a  personal  representa- 
tive, goardian,  committee  or  curator.  Third, 
concerning  a  mill,  road  way,  ferry  or  land- 
ing." When  ah  action  of  ejectment  is  brought 
where  the  controversy  concerns  the  title  or 
boundaries  of  land,  it  has  never  been  con- 
tended that  a  writ  of  error  can  be  taken  to 
any  but  a  final  Judgmrat,  except  where  there 
is  an  order  granting  a  new  trial;  and  this 
is  by  virtue  of  the  ninth  clause,  which  ex- 
pressly gives  the  appeal  from  such  Interlocu- 
tory  Judgment  or  order,  and  none  other  is  ex- 
pressly given.  Tbe  case  now  in  hand  may 
fall  within  the  first  clause,  because  it  is  a 
civil  case  in  which  the  matter  in  controversy 
may  be  of  greater  value  than  $100.  It  Is  not 
confined  to  mere  money  demands  for  any 
given  amount,  but  it  embraces  controversies 
concerning  other  thingu,  where  the  value  is 
greater  than  $100.  But  that  is  no  reason  why 
It  may  not  also  fall  within  the  third  claase, 
as  one  concerning  a  road  or  way.  Both  terms 
are  generic,  and  in  a  case  Involving  some- 
what the  same  question  as  to  the  comprehen- 
siveness of  meaning  of  the  word  it  was  held 
to  be  generic  comprehending  a  tomplke  road. 
Hill  V.  Turnpike  Co.,  1  Rob.  (Va.)  263;  Re- 
vlsor's  Report  of  Code  of  1849,  page  885,  note. 
If  it  also  falls  under  clause  3,  then  this  court 
has  Jurisdiction,  no  matter  what  the  value  of 
the  matter  in  controversy  may  be.  Under 
tbe  first  clause  It  Is  expressly  limited  to  a 
final  Judgment  Under  the  third  clause  It  is 
not  given  expressly  or  by  any  necessaiy  Im- 
plication to  an  Interlocutory  Judgment  or  or- 
der, but  in  the  ninth  clause  it  is  expressly 
given  to  the  interlocutory  Judgment  If  a  new 
trial  is  granted.  For  a  discussion  of  the  gen- 
eral subject,  see  Canal  Co.  v.  Hoye,  2  Grat 


614;  Miller  t.  NavigaUon  Co.,  32  W.  Ya.  46, 
62,  0  &  E.  57.  Upon  the  subject  of  frag- 
mentary appeals,  see  McCall  v.  Peachy  (1798) 
1  Call  side  pages  56,  SO;  Wood  v.  Harmlson 
(W.  Va^  1886)  23  &  E.  560. 

The  case  of  Padc  v.  Railroad  Co.,  6  W.  Va. 
118,  was  decided  in  1872,  under  the  con- 
stitution of  1863  and  the  Code  of  1868.  See 
Const  1883.  art  6,  S  8i  Code  1868.  p.  80; 
Id.  p.  630,  c  135,  {  1.— where  the  first  clause 
is  as  follows:  First,  from  a  final  Judgment 
or  decree  concerning  the  title  or  boundaries 
of  land;  or,  second,  concerning  the  probate 
of  a  will,  etc.;  or,  third,  concerning  a  mill, 
road  way,  fmy  or  landing;  or,  ninth,  in  any 
case  where  there  is  an  order  granting  a  new 
trial,  etc.,  as  in  the  present  statute.  The 
cause  had  so  far  proceeded  that  the  com- 
missioners IQid  been  appointed,  had  aacer- 
talned  the  compensation,  had  reported,  and 
the  compensation  ascertained  had  been  paid 
into  court  wh^  the  landowner  appeared 
and  moved  to  set  aside  the  original  order  ap- 
pointing commissioners.  The  court  over* 
ruled  tbe  motion,  and  the  landowner  ap- 
pealed. It  was  held  that  the  court  not  hav- 
ing acted  on  the  report  there  was  no  final 
Judgment  and  therefore  the  ^peal  was  uot 
properly  taken.  The  court  cited  as  authority 
the  case  of  Trevllian  v.  Railroad  Co.,  3  Grat 
326,  Where  Baldwin,  X,  delivering  the  opin- 
ion of  the  court  says:  "It  seems  to  the 
court  that  the  circuit  superior  court  had  no 
Jurisdiction  to  revise  the  order  of  the  county 
court;  the  same  not  being  final,  but  inter- 
locutory only.  It  would  seem  to  have  been 
governed  by  section  30  of  chapter  U  of  the 
act  passed  April  16, 1831."  See  Acts  1831,  p. 
50.  -  In  Hancock  v.  Railroad  Co.,  3  Grat  328, 
the  court  says,  where  the  order  of  the  county 
court  is  interlocutory,  and  not  final,  it  can- 
not be  revised  by  Uie  circuit  court  in  any 
mode  of  proceeding.  See  comment  of  Mon- 
cure,  J.,  on  these  two  cases  in  Jeter  v. 
Board,  27  Grat  910,  918.  See,  also,  Tucker 
V.  Sandridge,  82  Va.  532;  Ludlow  v.  City 
of  Norfolk,  87  Va.  319.  12  S.  B.'  612;  Postal 
TeL  Cable  Co.  v.  Norfolk  &  W.  B.  Co.,  87 
Va.  849,  12  S.  E.  613;  4  Minor,  Inst  pt  1. 
p.  1065.  The  case  of  Pittsburg,  W.  &  K.  R. 
Co.  V.  Benwood  Iron  Woi^,  81  W;  Va.  710. 
8  S.  E.  453,  had  reached  the  stage  when  the 
writ  of  error  was  allowed  that  this  case  has 
reached.  There  was  no  motion  to  dismiss 
appeal  as  Improvidently  allowed,  nor  was 
the  question  discussed  or  considered  by  the 
court,  though  discussed  in  the  brief  of  one 
of  the  counsel,  conceding  the  order  to  be  not 
final,  but  interlocutory,  and  made  appeala- 
ble expressly  by  tbe  statute;  When  the  case 
reached  the  supreme  court  of  the  United 
States  on  appeal,  the  question  was  raised 
by  motion  to  dismiss  appeal  as  improvident- 
ly awarded.  It  was  met  with  the  answer: 
"If  the  supreme  court  of  a  state  holds  a 
judgment  of  an  Inferior  court  of  tbe  state 
to  be  final,  we  can  hardly  consider  It  In  any 
other  light  in  exercising  our  ai^^lata  Juris 
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cUctton."  WltecUns  &  B.  Bridge  Go.  t. 
WbeeUns  Bridge  Oo.,  11  Snp.  Ot  301.  To 
hare  dismissed  tbe  appeal,  leaviiig  the  final 
Judgment  of  the  state  court  to  stand  undis- 
turbed, wotdd  have  been.  In  effect,  a  denial 
of  the  right  of  appeal  In  the  case  of  Wheel- 
ing Bridge  &  T.  By.  Co.  t.  CamdMi  Con.  OU 
Co..  35  W.  Va.  a06,  13  S.  B.  369,  the  same 
question  was  inrolved,  but  was  not  in  any 
way  raised  by  the  counsel  or  considered  by 
the  court  This  disposition  of  both  parties 
to  silently  disregard  the  ruling  in  the  Pack 
Case,  5  W.  Va.  118,  would  seem  to  Indicate 
that  It  is  generally  regarded  as  convenient 
to  both  parties  to  appeal  at  this  stage, 
which  determines  tbe  qnestlpn  of  public 
utility,  and  In  a  certain  degree  the  Judicial 
question  of  the  right  to  take.  See  Pitts- 
burg, W.  &  K.  E.  Co.  T.  Benwood  Iron 
Works,  81  W.  Va.  710,  718,  8  S.  E.  463.  If 
the  court  In  the  case  In  liand  had  set  aside 
the  Tordlct  of  the  Jury,  and  awarded  a  new 
trial,  the  losing  party  on  the  motion  could 
have  been  granted  a  writ  of  error,  and  with 
sta^  of  proceedings  by  supersedeas,  because 
the  ninth  clause  of  section  1  ot  chapter  135 
expressly  ^ves  the  appeal  from  such  Inter- 
locutory orders.  In  such  case  It  would  tend 
to  expedite  the  proceedings.  In  other  re- 
spects It  would  be  requiring  the  appellate 
court  to  decide  a  mere  preliminary  question 
of  law  in  advance  of  what  might  turn  out 
t«  be  the  controlling  facts  of  the  case,  and 
to  be  a  decision  for  any  practical  purpose 
tttterly  futile;  for  I  take  It  for  granted  that 
until  the  commissioners  make  return,  and 
file  a  report  ascertaining  wbait  will  be  a  just 
compensation  for  the  land  proposed  to  be 
taken,  as  provided"  in  sections  14  and  15  of 
chapter  42,  It  remains  in  the  power  of  the 
applicant  to  repudiate  the  whole  proceeding 
(KaUroad  Oo.  v.  Nesblt,  10  How.  395,  899), 
or  the  right  to  discontinue  It  (Railroad  Go.  v. 
Bradford,  6  W.  Va.  220,  234,  237). 

But  tbe  serious  objection  to  this  frag- 
mentary appeal  not  expressly  allowed  by 
law  Is  that  It  contravenes  the  obvious  legis- 
lative Intent  to  free  such  proceedings  from 
delay,  and  from  being  thwarted  or  stayed 
by  order  of  supersedeas  or  Injunction,  uuIms 
it  is  manifest  that  the  applicant  Is  insolvent, 
or  that  he  or  his  ofllcers,  agents,  or  servants 
are  transcending  their  authorl^,  or  that 
such  Interposition  Is  necessary  to  prevent 
Injury  which  cannot  be  adequately  compen- 
sated in  damages;  thus  rendering  nugatory 
the  very  Important  section.  No.  20  of  chap- 
ter 42,  which,  however  harsh,  apparently 
has  been  found  to  be  of  supreme  Importance, 
indispensable  almost  in  a  certain  class  of 
cases  in  advancing  the  policy  of  the  state  In 
regard  to  sucli  public  Improvem^te.  See  2 
Bart  Law  Prac.  1295.  At  the  fall  term, 
1895.  in  the  case  of  Railway  Co.  v.  McKell, 
a  writ  of  error  was  allowed  to  an  order 
made  In  the  same  stage  of  the  proceeding  as 
the  order  appealed  from  in  this  case.  Ap- 
pdlee  moved  to  dismiss  the  writ  as  lmprovl> 


dmtly  allowed,  and  on  full  discussion  by 
counsel,  and  careful  consideration  by  the 
court,  the  conclusion  was  reached  that  tbe 
decision  of  the  point  In  Padc  v.  Railroad 
Co.,  5  W.  Va.  lis,  was  right  and  the  motion 
to  dismiss  was  sustained.  -  For  the  reasons 
given,  the  motion  to  dismiss  the  writ  of  er- 
ror in  this  case  as  improvidently  allowed  Is 
also  sustained. 


(41  W.  V*.  M8) 
SMITH  v.  ZUMBKO  et  al. 
(Snprepte  Court  of  Appeals  of  West  Virginia. 

March  18,  1896.) 
Oirra  Cadsa  Uobtis  —  Deuvbbt  —  Btidbncb  — 

PaUTKKSSKIP— DlBBOLUnOH— ACTIOX  TOR  Ao- 
COUNT— L1ICITI.IIOH — COSTRIBUTIOJI. 

1.  Delivery  at  the  time  of  making  tbe  gift 
Is  enential  to  a  perfect  gift  causa  mortis.  It  ia 
not  the  pOBBesBion  of  the  d<Hiee,  but  the  delivery 
to  him  by  the  donor,  that  i«  material.  An  after- 
acquired  possession,  or  a  previous  and  continuiug 
possession,  of  the  donee,  thoogh  by  the  authority 
of  the  doDor,  is  insuffident 

2.  The  mere  possessioQ  of  the  subject  of  a 
gift,  unaccompanied  by  proof  of  its  daiverr  by 
the  donor  to  the  donee,  is  iusuffident  to  estab- 
lish  it  as  a  gift  either  inter  vivos  or  causa  mor- 
tis. 

3.  In  order  to  subject  a  suit  brought  for 
the  settlement  of  partoership  accounts  to  the 
h&r  of  the  statute  of  iitnitations,  it  most  not  onl; 
appear  that  there  has  been  a  dissolation  of  the 
partnership  more  than  five  years  beftne  the  In- 
stitution of  the  suit  bnt  that  there  were  no  valid 
claims  of  detnt  or  credit  ag^nst  or  in  favor  of 
the  firm,  paid  or  received  or  outstanding,  wittiin 
that  time.  Any  claim  oatBtanding,  paid  or  col- 
lected by  either  partner,  would  form  an  item 
in  tbe  account  between  mem,  and  take  the  case 
out  of  the  bar  of  the  statote. 

4.  Until  the  affairs  of  the  partnership  ore  set- 
tled, and  outstanding  engagements  made  good, 
the  partnership  must  ia  contou^tion  of  law, 
liave  a  continaance,  so  far  as  reflects  the  wind- 
ing im  of  its  affairs. 

0.  A  partner  who  takes  exdosive  posseBston 
and  control  of  the  assets  of  the  firm  on  ita  disso- 
lution, and  undertakes  to  dose  up  the  business, 
is  not  entitled  to  contribution  &om  a  partner 
for  firm  debts  paid  by  him,  without  making  a 
settlement  of  portoeruiip  accounts. 

6.  A  case  In  which  an  account  should  have 
been  directed,  to  settle  the  partnership  accounts. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Calhoun  county. 

Bill  by  George  S.  Smith  against  William  A 
Znmbro  (in  bis  own  right  and  as  adminis- 
trator of  H.  A.  Zumbro,  deceased)  and  others, 
for  an  injunction.  From  a  judgment  for 
plaintiff,  defendants  appeaL  Reversed. 

Freer  &  Robinson,  for  a^Uants.  Linn  it 

Hamilton,  for  app^ee. 

ENGLISH,  J.  On  the  14th  day  of  October, 
1896,  a  suit  In  equity  was  Instituted  by 
George  S.  Smith  against  William  A.  Zumbro 
(in  Ms  own  right  and  as  administrator  of  the 
estate  of  H.  A.  Zumbro,  deceased),  Rebecca 
J.  Zumbro,  Qeoi^e  W.  Sllcott  Hagan  Barr, 
and  Annie  B.  Barr,  In  the  circuit  court  of 
Calhoun  county,  the  principal  object  of  which 
stilt  aK>ears  to  have  been  to  settle  certain 
partnership  accounts  existing  between  the 
plaintiff,  George  S.  Smith,  and  tiie  defendant 
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William  A.  Znmbro,  growing  out  of  a  part- 
nerahlp  In  tbe  mercantile  Infalneas  carried  on 
by  tbem  prerloos  to  the  11th  day  of  April, 
1879.  The  bill,  among  other  things,  allies 
that  while  mgaged  In  the  mercantile  bmlnesa 
they  dealt  In  timber  and  atavea,  and  other 
lumber  prodncta,  at  Grantsrille,  In  said  coun- 
ts of  Calhoun,  which  partnership  was  dls- 
Bt^ed  In  1879,  so  far  as  the  octiTe  boslness 
was  concerned;  that  during  the  exlBtenee  of 
said  partnership  the  plaintiff  and  said  Wil- 
liam A.  Zmnbro  became  the  pundiaserB  of 
two  parcels  of  land,  containing,  reapectlTely, 
875  and  367  acres,  situated  In  said  eonnty, 
which  were  paid  for  out  of  the  firm  assets, 
and  a  deed  was  made  to  them  for  said  lands 
by  the  commissioner  at  schocd  lands,  which 
tracts  of  land  were  purchased  and  held  as 
partnership  property,  and  that  shortly  after 
said  purchase  the  plaintiff  and  said  William 
A.  Znmbro  began  to  cut  and  remove  the  tim- 
ber from  said  land,  and  to  market  and  use 
the  same  in  their  general  partnership  busi- 
ness, until  they  were  enjoined  from  cutting 
and  r^oTlng  tbe  same;  that  shortly  after 
the  purchase  of  said  land  an  action  of  trespass 
was  Instituted  against  the  plaintiff  and  aald 
Zumbro  by  one  John  Bigger,  to  recover  dam- 
ages tor  cutting  and  removing  the  timber 
aforesaid,  and  at  the  same  time  the  said  Big- 
ger brought  a  suit  in  equity  against  the  plain- 
tiff and  said  defendant,  to  enjoin  them  from 
further  cutting  and  removing  the  timber  from 
said  land,  and  subsequently  the  said  Bigger 
Instituted  an  action  of  ejectment  against  the 
plaintiff  and  said  defendant  Zumbro  to  re- 
cover possession  of  a  tract  of  1,000  acres  of 
land,  embracing  all  of  said  two  tracts  pur- 
chased as  aforesaid,  and  judgment  was  re- 
covered by  said  Bigger  in  said  action  of  eject- 
ment against  said  defendants  for  said  land, 
the  costs  amounting  to  $212.40;  that  during 
the  pendency  of  said  suit  in  equity  an  agree- 
ment was  entered  into  between  said  John 
Bigger,  of  the  one  part,  and  the  plaintiff, 
George 'Smith,  and  the  defendant  William  A. 
Zumbro,  of  the  other  part,  whereby  it  was . 
agreed  that  upon  the  execution  of  a  bond  In 
.the  penalty  of  $300,  with  good  security,  the 
plaintiff  and  said  defendant  should  have  th^ 
right  to  remove  the  timber  on  said  land  which 
had  then  been  cut,  and  should  be  liable  upon 
said  bond  for  the  value  of  such  timber  in  Its 
natural  state,  In  the  event  the  said  Blgger's 
right  to  said, land  should  be  established;  that 
said  bond  was  executed  with  security,  and 
that,  by  reason  of  the  right  of  said  Bigger  to 
the  said  land  being  established  by  the  action 
of  ejectment  aforesaid,  the  plaintiff  and  the 
said  defendant  became  liable  for  at  least  $300 
on  the  bond  aftMresaId,aud  on  the  0th  day  of 
April.  1891.  the  plaintiff  paid  to  the  attorney 
representing  the  estate  of  said  Bigger  the 
gam  of  $300,  and  took  his  receipt  therefor, 
which  la  filed  as  an  exhibit  with  the  plaintiff's 
bilL  It  Is  also  alleged  that  on  the  same  day 
the  plaintiff  peld  to  said  attorney  $212.40, 
costs  of  said  ejectment,  also  the  sum  of 


$26.95,  coats  of  said  acti<m  ot  trespass,  and 
$81.85,  coats  of  the  salt  In  equity,  for  each 
of  whlcb  soma  he  took  said  attom^'s  re- 
ceipts, which  are  exhibited  with  the  bUL  It 
is  farther  alleged  in  plalntUTs  blU  that  the 
said  firm  of  Znmbro  &' Smith  on  tbe  lltb 
day  of  April,  1879,  executed  to  Smith,  Han- 
way  &  Co.  ttelr  promissory  note  for  $1,173^12, 
due  one  day  after  date,  on  whlcb  serwal  pay- 
ments set  forth  In  the  bill  were  nuUle^  and 
taken  Into  account  between  plaintiff  and  sold 
deftaidant  on  settlement,  and  that  plalntUf 
had  made  several  other  payments  on  said  note 
which  have  not  been  Uktea  Into  any  accomit 
or  settlement  between  blm  and  the  aald  de 
fendant,  the  receipts  for  which  payments  are 
exhibited  with  the  bill,  and  on  the  1st  day  of 
October,  1893,  the  plaintiff  lifted  said  note 
by  paying  $261.43,  which  note  so  lifted  Is 
filed  as  an  exhibit  with  the  plaintiff's  bOl; 
that  all  the  mattos  of  said  firm  of  Znmbro  & 
Smith,  up  to  the  date  of  said  suit,  have  been 
settled,  except  said  payments  made  by  the 
plaintiff  on  account  of  the  litigation  concern- 
ing the  land  claimed  by  said  John  Bigger,  and 
the  payments  made  by  the  plaintiff  on  the 
said  note  of  Smith,  Hanway  &  Co.  since  the 
6th  day  of  May,  1881;  that  there  are  no  as- 
sets of  the  firm  In  the  hands  of  the  plaintiff, 
or  of  the  said  William  A.  Zumbro,  or  ^se- 
where,  out  of  which  payments  to  the  plain- 
tiff can  be  provided  for,  for  the  amount  due 
him  from  said  Zumbro  on  account  of  said 
several  payments,  one-half  of  each  of  which, 
tbe  plaintiff  charges,  he  Is  entitled  to  receive 
from  said  Zumbro;  that  the  said  Zmnbro  Is, 
and  has  been  t9t  many  years.  Insolvent;  that 
after  the  dissolution  of  the  active  business  of 
the  co-partnership  aforesaid  the  said  Zumbro 
continued  in  the  mercantile  business  In  his 
own  name,  and  wHh  other  persons,  and  con- 
tracted a  large  amount  of  indebtedness,  which 
he  stilt  owes,  and  that  he  has  resorted  to 
many  schemes  and  devices  to  cover  up  his 
prc^erty  and  withdraw  the  same  from  his 
creditors;  that  on  the  7th  day  of  January, 
1891,  Hester  A.  Zumbro,  his  wife,  departed 
this  life  intestate,  and  without  issue,  leaving 
the  said  William  A.  Zumbro,  her  husband, 
her  sole  hetr,  as  to  all  her  personal  estate  of 
which  she  died  seised,  which  in  value  amount- 
ed to  a  considerable  sum,  and  on  the  13th  day 
of  January,  1891,  the  said  William  A.  Znm- 
bro qualified  as  her  administrator,  and  under- 
tocrfi  to  show  the  appraisers  who  were  ap- 
pointed the  property  of  his  intestate,  and 
did  show  them  property  to  the  amount  of 
$208.55.  but  the  plaintiff  aUeges  that  said 
Zumbro  fraudulentiy  concealed  from  said  ap- 
praises the  greater  t>art  of  the  personal  es- 
tate of  said  decedent,  and  almost  the  entirety 
thereof,  for  the  purpose  of  defrauding  the 
creditors  both  of  said  decedent  and  of  him- 
self; that  the  said  decedent  was  at  tbe  time  of 
her  death  the  owner  of  five  several  promis- 
sory notes  executed  to  her  by  the  defendant 
George  W.  SUcott,  dated  on  the  13th  day  of 
May,  1890,  «nd  payable,  reqiecttvely.  In  one^ 
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two.  three,  four,  and  fire  yean  after  date,  and 
each  cainng  for  the  sum  of  fSOO,  with  interest 
from  date;  that  at  the  time  of  such  appraise- 
ment the  said  William  A.  Zambro,  for  the 
fraudulent  purposes  aforesaid,  concealed  from 
the  appraisers  the  existence  of  such  notes, 
and  on  the  day  following  such  appraisement, 
for  the  purpose  of  furtberlng  his  fraudulent 
designs,  be,  as  such  administrator,  assigned 
and  transferred  the  said  notes  to  bia  dangh^ 
ter,  the  defendant  Rebecca  J.  Znmbro;  that 
no  consideration  wbatever  was  paid  him, 
either  in  bis  capacity  as  administrator,  or  In 
bis  private  capacity,  by  said  Rebecca  J.  Zum- 
bro,  and  that  no  valuable  consideration  or 
valid  reason  existed  wby  be  sbonld  make 
sncb  transfer  to  her;  tbat  said  Rebecca  J. 
Zumbro  accepted  said  notes  with  the  full 
knowledge  of  Ibe  fraudulent  Intentions  of  the 
said  William  A.  Zumbro,  and  witb  the  Intent 
on  her  part  to  aid  and  assist  the  said  William 
A.  Zumbro  In  delaying,  hindering,  and  de- 
frauding the  creditors  of  said  decedent,  H.  A. 
Zmnbro,  and  tbe  creditors  of  William  A. 
Zambro;  that  the  debts  of  said  decedent,  H. 
A.  Zumbro,  were  f&w  in  cumber,  and  with 
the  exception  of  about  $180,  which  was  due 
from  her  estate  to  the  plaintiff,  and  which 
was  paid  after  suit  was  brought  therefor, 
were  small  in  amount,  so  that  the  greater 
part  of  the  personal  estate  of  said  decedent, 
Including  the  notes  aforesaid,  descended  upon 
the  said  WUUam  A.  Zumbro,  and  became  lia- 
ble for  bis  debts;  tbat  said  five  notes  were 
executed  by  said  G.  W.  Silcott  to  the  said  H. 
A.  Zumbro  as  part  of  the  purchase  money 
for  a  certain  house  and  lot  In  the  tx>wn  of 
GrantsTille,  Calhoun  county,  W.  Va.;  that  the 
foil  amount  of  the  purchase  money  was  $2,- 
OOU,  of  which  $500  was  paid  at  the  delivery 
of  said  deed,  and  the  residue  la  represented 
by  the  notes  aforesaid,  for  which  a  vendor's 
lien  Is  reserved  In  the  deed  to  said  Silcott,  a 
ct^y  of  which  Is  exhibited,  which  house  and 
lot  were  subsequently  kA6  and  conveyed  by 
said  G.  W.  Silcott  to  Annie  B.  Barr  (wife  of 
Ha  pan  Barr)  and  Hagan  Barr,  who  were  to 
pay  off  and  discharge  said  notes  of  G.  W. 
Silcott,  as  part  of  the  consideration  therefor; 
that  the  said  Rebecca  J.  Zumbro  has,  since 
the  assignment  to  her  of  the  notes  aforesaid, 
collected  from  the  said  Hagan  Barr  two  of 
the  notes  aforesaid,  being  the  first  two  fall- 
ing due,  and  that  she  has  collected  a  large 
part  of  the  note  falling  due  on  the  13th  of  May, 
1893,  and  the  residue  thereof  was  applied  in 
discharge  of  a  debt  due  against  the  estate  of 
the  said  H.  A.  Zumbro,  deceased,  with  the  as- 
sets of  the  said  Rebecca  J.  Zumbro,  and  that 
the  said  William  A.  Zumbro  and  Rebecca  J. 
Zumbro  were  endeavoring  to  get  from  said 
Hagan  Barr  and  the  said  Silcott  the  amount 
of  the  other  two  notes,  which  would  mature 
May  13,  1894,  and  May  13.  1895,  respectively, 
to  further  embarrass,  hinder,  delay,  and  de- 
fraud the  creditors  of  the  said  William  A. 
Zumbro,  and  had,  by  way  of  Inducement, 
•flexed  them  large  discounts  if  they  would 


pay  said  notes,  but  as  yet  the  same  had  not 
been  paid  by  said  Barr  or  Silcott;  that  all  of 
the  debts  of  said  H.  A.  Zumbro  have  been 
paid,  and  that  the  money  to  become  due  from 
the  said  Silcott  or  Barr  will,  as  between  the 
said  William  A.  Zumbro  and  Rebecca  J.  Zum- 
bro. and  the  credltinrs  of  the  latter,  be  liable 
to  the  demands  of  said  creditors;  that  the  said 
Rebecca  J.  Znmbro  had  no  visible  estate,  and, 
If  she  should  l>ecome  possessed  of  the  pro- 
ceeds of  the  unpaid  notes  aforesaid,  the  plain- 
tiff would  have  no  available  remedy,  at  law 
or  In  equity,  to  recover  the  same  from  ber. 
And  plaintiff  prayed  that  the  defendants 
George  W.  Silcott  and  Annie  B.  Barr,  and 
eaclj  of  them,  be  enjoined  from  paying  the 
said  Rebecca  J.  Zumbro  or  William  A.  Zum- 
,hro  (in  his  own  right,  or  as  administrator  of 
H,  A.  Zumbro,  deceased),  or  any  other  per- 
son, the  amount  due  by  said  notes,  or  either 
of  th^,  and  that  the  said  Rebecca  J.  Zum- 
bro and  William  A.  Zumbro  <in  his  own  right, 
and  as  administrator  as  aforesaid)  be  enjoin- 
ed from  assigning,  delivering,  or  disposing  of, 
to  another,  such  notes,  or  any  part  thereof, 
and  from  instituting  any  suit  or  proceeding 
to  collect  the  same;  that  the  plaintiff  might 
have  a  decree  against  the  said  Zumbro  for 
the  amount  due  him  as  aforesaid,  and  that 
the  amount  to  become  due  upon  said  notes  be 
applied  thereon  when  due;  and  that  the  plain- 
tiff be  authoriaed  to  enforce  the  payment  of 
the  same  by  appropriate  proceedings  in  this 
cause  or  otherwise,  and.  If  necessary  for  the 
purpose,  that  the  said  Rebecca  J.  Zumbro  be 
required  to  refund  or  pay  to  the  plaintiff  the 
amount  received  by  her  upon  the  three  notes 
aforesaid,  or  so  much  thereof  aa  might  be 
necessary. 

The  defendants  William  A.  Zumbro  (in  bis 
own  right,  and  as  administrator  of  H.  A. 
Zumbro)  and  Rebecca  J.  Zumbro  demurred  to 
the  plaintiff's  bill,  which  demurrer  was  over- 
ruled, and  thereupon  the  defendants  William 
A.  Zumbro  (in  bis  own  right,  and  as  admin- 
istrator of  H.  A.  Zumbro,  deceased)  and  R. 
J.  Zumbro  tendered  and  filed  their  answers 
to  the  plalntlfTs  bill,  putting  in  Issue  the 
matters  therein  alleged.  The  answer  of  R. 
J.  Zumbro  alleges,  among  otber  things,  that 
on  the  4th  day  of  April,  1893,  she  assigned 
.  and  transferred,  for  a  full,  valuable,  and  suffi- 
cient consideration,  all  of  the  unpaid  notes 
of  G.  W.  Silcott  for  the  GrantsvlUe  property 
to  Ida  R.  Brown.  long  before  the  Institution 
of  this  suit,  and  that  said  Brown  was  then 
the  sole  owner  of  said  notes.  The  plaintiff 
thereupon  filed  an  amended  bill,  making  the 
said  Ida  R.  Brown  a  party,  and  alleging  that 
daid  assignment  was  made  in  furtherance  of 
the  design  on  the  part  of  said  William  A. 
Zumbro  to  hinder,  delay,  and  defraud  his 
creditors,  and  without  any  valuable  consider- 
ation, and  alleging  that  said  Ida  R.  Brown 
had  no  money  or  means  with  which  to  pur- 
chase said  notes.  The  amended  bill  was  an- 
swered by  William  A.  Zumbro,  Rebecca  J. 
Zambro,  knd  Ida  R.  Brown,  putting  in  issue 
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Its  alle^tlons,  and  the  plalntUT  replied  gen- 
arally.  Depositions  were  taken  by  both  plain- 
tiff and  defendants.  On  the  16tb  day  of  June, 
1894.  a  final  decree  was  entered  In  the  cause, 
directing  that  the  defendant  Wflliam  A.  Zum- 
bro  do  pay  to  the  plaintiff,  George  S.  Smith, 
tlie  sum  of  ¥1,23&35,  with  Interest  thereon 
from  the  15th  day  of  June,  1894,  together 
with  the  costs  of  the  suit;  decreeing  that  the 
assignment  of  said  two  notes  for  $300  each, 
dated  May  13,  1890,  and  payable,  respective- 
ly, on  the  13th  day  of  May,  1894,  and  the 
13tb  day  of  May,  1896,  by  William  A.  Zum- 
bro,  administrator  of  H  A.  Zumbro,  deceased, 
to  R.  J.  Zumbro,  and  the  assignment  thereof 
her  to  the  defendant  Ida  B.  Brown,  ^^ere 
fraudulent,  null,  and  void  as  to  the  rights  of 
the  plaintiff,  and  directing  that  the  title  and 
claim  of  the  said  R.  J.  Zumbro  and  ot  the  said 
Ida  R.  Brown  to  said  notes  be  declared  fraud- 
nlent  and  void  as  to  the  rights  of  the  plaintiff, 
and  that  the  plaintiff  had  the  right  to  receive 
tbe  amount  of  each  of  said  notes,  and  to  en- 
force  the  collection  thereof ;  requiring  said  Wil- 
liam A.  Zombro,  as  such  administrator,  and 
in  his  own  right,  wltbln  20  days,  to  execute 
and  file  a  release  of  the  vendor's  lien  retain- 
ed In  the  deed  from  John  Hamilton,  trustee, 
and  others,  to  George  W.  SUcott,  dated  May 
13,  1890,  to  be  held  as  an  escrow  until  the 
said  notes  shall  have  been  paid  to  the  plain- 
tiff, and,  upon  his  failure  to  execute  such  re- 
lease, directing  a  special  commissioner  there- 
in, appointed  for  the  pprpose,  to  execute  and 
file  such  release;  and  directing  that  any  sum' 
which  might  be  paid  to  the  plaintiff  on  ac- 
count of  said  notes  should  operate  as  a  credit 
upon  the  amount  of  debt,  interest,  and  costs 
decreed  tbe  plaintiff,  as  of  the  date  or  dates 
of  such  payments;  and  ordering  that  the 
InJunctlcHi  awarded  in  tbe  cause  be  made  per- 
petuaL  And  trow  this  decree  WUllam  A. 
Zumbro,  Rebecca  J.  Zumbro,  and  Ida  R. 
Brown  obtained  this  appeaL 

Tbe  first  error  relied  on  by  the  appellants 
Is  as  to  the  action  of  tne  court  in  overruling 
the  demurrer  to  fdaintifrs  bill  because  tbe 
plaintiff  had  an  adequate  remedy  at  law. 
This  poaitton.  however,  Is  not  contended  tor 
In  the  apjKllants'  bilef.  It  is,  however, 
claimed  that  the  bill  Is  mnlttfatloas,  and  that 
the  demurrer  for  tbst  reason  should  have  been 
sustained.  When,  hower^,  the  bill  Is  re- 
ferred to,ittB  found  that  It  has  for  Its  object 
the  settlement  of  a  partnership  account  be- 
tween the  plaintiff  and  the  defendant  William 
A.  Zumbro,  alleeins  lhat  there  would  be  a 
balance  due  the  plaintiff  oa  settlement;  and 
what  Is  allied  In  the  blU  In  reference  to  the 
fraudulent  assignment  of  the  Geoi^  W.  BII< 
colt  notes  is  merely  anclllarr,  and  for  the 
puipose  of  collecting  any  amount  which  may 
he  Coond  due  on  the  settlement  of  said  part- 
nsishlp  acooimti.  Tbe  .settlement  ct  oc- 
cotmts  between  partners  has  always  been  con- 
sidered as  ikUine  within  the  peculiar  prov- 
ince of  a  court  of  equity.  And,  again,  we 
cannot  r^rd  tbe  bill  as  multifarious,  ap- 


plyii^  the  principles  which  govern  in  such 
cases.  In  a  note'  to  Sand's  Suit  In  Equity 
(imge  12),  after  citirg  1  Danieil,  Ch.  Prac. 
437;  Stuart's  Heirs  v.  Ooalter,  4  Rand.  (Va.) 
74,— it  Is  said:  "These  cases  establish  that 
when  tbe  matter  demanded  against  one  de* 
fendant  is  separate,  distinct,  and  unconnect- 
ed with  tbe  matter  demanded  against  another 
defendant,  and  neither  is  at  all  interested  in 
the  defense  to  be  made  by  the  other,  tbe  bill 
asserting  these  several  demands  will  be  con- 
sidered multifarious,  and  demurrable  for  that 
cause."  Stoiy,  Eq.  Pi.  $  539,  says:  "The 
conclusion  to  which  a  close  survey  itf  all  tbe 
authorities  will  conduct  us  seems  to  be  that 
there  Is  not  any  positive.  Inflexible  role  aa  to 
what,  in  tbe  sense  of.  courts  of  equity,  consti- 
tutes mnltlAriousneas  which  is  fatal  to  tbe 
suit  on  demurrei.  These  courts'  have  always 
exercised  a  sound  discretion  In  determining 
whether  tbe  subjects-matter  of  tbe  salt  are 
properly  Joined  or  not,  and  whether  the  pai^ 
ties  plaintiff  or  defendant  are  also  properly 
joined  or  not  And  it  Is  not  very  easy,  a 
priori,  to  say  exactly  what  Is,  or  what  oug^it 
to  be,  the  true  line  regulating  tbe  course  of 
pleading  on  this  point  All  that  can  be  done 
in  each  particular  case,  as  it  arises.  Is  to  con- 
sider whether  It  comes  nearer  to  the  class 
of  decisions  where  tbe  objection  Is  held  to 
be  fatal,  or  to  tbe  other  class,  where  It  Is 
held  not  to  be  fatal"  In  the  case  under  con- 
sideration the  plaintiff  alleges  tbe  existence 
of  a  partnership  between  himself  and  tbe 
defendant  WUllam  A.  Ztunbro,  in  the  mercan- 
tile business,  which  was  settled  between 
them,  with  the  exc^tkn  of  a  note  outstand- 
ing due  from  them  to  a  Baltimore  firm,  and  m 
pending  lit^tion  hi  regard  to' two  tracts  of 
land  which  had  been  purchased  by  them,  as 
partnership  property,  with  partnorsblp  mon- 
ey. The  unsettled  portion  ot  the  partner- 
ship business,  which  the  plaintiff,  by  bis  bill. 
Is  sef^klng  to  settle,  grows  out  of  money  paid 
by  the  plaintiff  In  discharge  ot  said  Baltimore 
note,  and  the  costs  and  expenses  attendlnc 
tbe  litigation  in  regard  to  said  tracts  of  land, 
which  were  paid  by  plaintiff.  Surely,  the 
plaintiff  bad  the  right  to  call  for  and  obtain 
a  settlem^t  of  these  matt«s  in  a  court  at 
equity.  The  settlement  of  this  account,  and 
tbe  oolleetion  of  the  balance  found  due,  must 
be  regarded  ss  the  object  of  this  bill;  and 
the  portion  of  the  bill  whldi  assaults  the 
transfers  of  eald  notes  of  G.  W.  Sllcott  as 
fraudulent,  and  seek"  to  restrain  tbe  collec- 
tion of  said  notes  by  the  alleged  fraudulent 
assignees,  and  to  subject  the  amount  recover- 
ed upon  said  notes  to  the  poynrait  of  the  bal- 
ance due  the  plaintiff  from  said  William  A. 
Zumbro,  must  be  regarded  as  auxiliary,  and 
in  furtherance  of  the  main  object  of  the  bill; 
and  my  conclusion  Is  that  the  circuit  court 
oranmltted  no  error  In  overruling  the  demur- 
rer. 

The  next  errmr  assigned  and  relied  upon 
Is  as  to  the  actl(ui  of  the  court  In  settlnir 
a^de  the  assignment  of  Rebecca  J,  Zumbro 
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to  her  co^efendant  Ida  B.  Brown,  and  de- 
creelng  Uie  same  liable  to  any  debts  or  de- 
mands of  WUllam  A.  Zombro.  A  propw  de- 
termination ot  the  qoestlone  raised  bf  this 
assignment  requires  ns  to  \o<A  to  the  relar 
tlon  «f  the  parties  to  the  transaction,  and 
the  Burroundlng  clrcrunstances,  as  shown  by 
the  testimony  In  the  canse.  It  appears  that 
Hester  A.  Zombro,  the  wife  of  William  A. 
Znmbro,  dlM  In  the  year  1891,  Intestate  and 
without  Issue,  and  that  all  of  her  personal 
estate  was  Inherited  by  her  said  husband, 
who  qoalifled  as  her  administrator;  that 
amon^  the  pers<Mial  assets  of  said  HestM 
were  fire  notes,  for  $300  each,  executed  to 
her  by  George  W.  Sllcott  for  a  certain  tract 
of  land,  which  was  held  Jointly  by  said  H. 
A.  and  Bebecca  Zombro;  the  latter  owning 
one-fonrth,  and  the  former  three-f  onrths, 
thereof.  Said  Qeotge  W.  Sllcott  contracted 
to  pay  $2,000  for  said  tract  of  land,  of  which 
he  paid  1500  In  cash,  and  executed  his  flye 
notes  to  H.  A.  Zmnbro,  for  9300  each,  for 
the  residue;  being  the  proporttiHi  of  the  pur- 
chase money  to  which  she  was  entitled. 
These  notes  the  said  WUllam  A.  Zumbro,  as 
administrator,  failed  to  bring  to  the  atten- 
tion of  the  appraisers  of  the  estate  of  H. 
A.  Znmbro.  The  fact  that  these  notes  were 
payable  to  H.  A.  Zmnbro,  and  were  held  by 
ber  to  the  time  of  her  death,  creates  a  strong 
presumption  that  they  were  her  IndiTldual 
property,  and  that  Rebecca  J.  Zumbro  re- 
ceived the  cash  payment  as  her  portion  of 
said  purchase  money.  Th^  said  William  A. 
Zumbro,  as  such  administrator,  assigned 
two  of  said  notes,  amounting  to  $600,  to  his 
daughter,  Rebecca  Zumbro,  and  the  said  Re- 
becca Zumbro  assigned  said  notes  to  the 
granddaughter  of  said  William  A.  Znmbro; 
and,  although  said  notes  had  been  assigned 
to  said  Ida  B.  Brown,  they  appear  at  the 
time  of  the  filing  of  plaintiff's  bill  to  hare 
been  still  under  the  control  of  said  Rebecca 
J.  Znmbro,  who  was  endeavoring  to  dispose 
of  the  same  at  a  considerable  discount. 
Again,  If  the  whole  of  the  cash  payment  for 
B^d  land  was  received  by  Hester  A.  Zumbro, 
then  the  said  Rebecca  would  only  have  been 
entitled  to  $500  out  of  the  proceeds  of  the 
notes;  and  yet  the  administrator  conceals 
them  from  the  appraisers,  and  assigns  the 
whole  of  tbem  to  his  said  daughter,  Rebecca. 
What  other  object  could  he  hare  had  than 
the  delay  and  defrauding  of  his  creditors? 
The  near  relationship  is  a  badge  of  fraud. 
An  attempt  was  made  to  show  that  the 
notes  In  controTersy  were  given  by  Hester 
A.  Zumbro  to  Bebecca  J.  Zumbro  b^ore  her 
death,  and  that  they  were  sent  to  her  In  a 
box  directed  to  ber;  but  Bebecca  3.  Zumbro, 
In  ber  d^)ositlon,  states  that  this  box  was 
sent  to  her,  but  she  did  not  receive  It  untQ 
after  the  death  of  said  H.  A.  Zumbro.  This 
could  not  be  omsidered  a  gift  causa  mortis, 
delivety  at  the  time  of  making  the  gift  bfr- 
Ing  eesentlaL  In  the  case  o£  Didceschied 
Bank,  2S  W.  Ya.  840,  this  court  held  that 
v.24sAiia9— 42 


"delivery  at  the  time  of  making  the  gift  Is 
essential  to  a  perfect  gift  causa  mortis.  It 
Is  not  the  possession  of  the  donee,  but  the 
delivery  to  him  by  the  donor,  that  Is -mate- 
rial An  after-acquired  possession,  or  a  pre- 
vious and  continuing  possession,  of  the  donee, 
though  by  the  authority  of  the  donor.  Is  in- 
sufficient." Also,  that  "the  mere  possession 
of  the  subject  of  the  alleged  gift,  unaccom- 
panied by  proof  of  its  delivery  by  the  donor 
to  the  donee,  is  Insufflclent  to  establish  it  as 
a  gift,  either  inter  vivos  or  causa  mortis." 
As  to  the  assignment  of  the  notes  to  Ida  R. 
Brown,  It  Is  true  that  she  states'  in  her  depo- 
sition that  she  paid  a  valuable  consideration 
for  said  notes,  without  any  intention  to  com- 
.mltafraud  (In  response  to  leadingquestlons); 
butwhen,oncroBS-examlnation,shelsasked  to 
explain  what  consideration  she  paid,and  bow 
she  paid,  she  replies  that  the  payment  was 
satisfactoiy  to  her,  and  that  she  has  no  more 
to  say  on  the  subject  When  these  facts  are 
taken  and  considered  In  connection  with  the 
near  relation  of  the  parties,  and  the  unset- 
tled condition  of  accounts  between  the  plain- 
tiff and  William  A.  Zumbro,  and  the  large 
debt  owed  by  said  firm  to  the  flim  In  Balti- 
more, we  can  but  conclude  that  the  court 
committed  no  error  In  concluding  that  said 
transfers  were  made  with  inteut  to  hinder, 
delay,  and  defraud  the  plaintiff,  and  that 
the  said  Bebecca  J.  Zumbro  and  Ida  B. 
Brown  had  notice  of  such  intent 

The  defendants  William  A.  Zumbro  and 
Bebecca  J.  Zombro,  In  their  answers,  rely 
vpou  the  statute  of  limitations;  and  counsel 
for  said  defendants.  In  their  brief,  quote  the 
statute  (Code  1891,  p.  728,  S  6)  which  pro- 
vides that  "an  action  by  one  partner  against 
his  co-partner  for  a  settlement  of  the  part- 
nership accounts  •  •  •  may  be  brought 
until  the  -expiration  of  five  years  from  a  ces- 
sation of  the  dealings  in  which  they  are  In- 
terested together,  but  not  after."  Now, 
when  we  come  to  inquire  what  is  meant  by 
a  "cessation  of  the  dealings,"  we  find  the 
question  has  been  passed  upon  In  this  state 
in  the  case  of  Sandy  v.  Randall,  20  W.  Va. 
247,  In  which  Snyder,  J.,  delivering  the  opin- 
ion of  the  court,  says:  "The  courts  of  Vir- 
ginia, in  construing  a  statute  identical  with 
this,  have  decided  that  the  word  'dealingi^' 
embraces  any  act  done  after  the  diss(^ution 
of  the  partnership,  in  winding  it  up,— such 
as  the  collection  or  payment  of  debts  due  to 
or  by  the  firm.  Foster  v.  Bison,  17  Grat 
321.  This  we  regard  as  the  correct  interpre- 
tation, and  the  necessary  conclusion  from  it 
is  that,  in  order  to  snbject  the  suit  to  the 
bar  of  the  statute,  it  must  not  only  appear 
that  there  has  been  a  dissolution  of  the 
partnership  more  than  five  years  t>efore  the 
Institution  of  the  suit,  but  that  there  were 
no  valid  dalms  of  debit  or  credit  against 
or  in  favor  of  the  firm,  paid  or  received  ot 
outstanding,  within  that  time.  For  any 
claim  outstanding,  paid  or  collected  by  either 
partner,  would  form  an  Item  In  ttie  account 
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between  them,  and  take  the  case  out  of  the 
bar  of  the  statute,**— dtlng  Rnffner  t.  Hew- 
itt, 7  W.  Ya.  58S,  In  which  case  this  ooozt 
held  that  "until  the  aftalis  of  the  partner- 
ship  are  settled,  and  outstanding  engage- 
ments made  good,  the  partnership  mast,  In 
contemplation  of  law,  have  a  continuance, 
so  far  as  respects  the  winding  up  of  Its 
affairs."  The  ^pdlants  lely  on  the  case  of 
Boggs'  Adm'r  t.  Johnson's  Adm'r,  26  W.  Ya. 
821,  in  which  this  court  beid  that,  "in  a  suit 
by  one  partner  against  his  co-partners  for  a 
settlement  of  the  partnership  accounts,  the 
statute  of  limitations  b^na  to  run  from  the 
time  there  Is  a  settlement  or  account  stated 
of  the  partnerah^  business  between  tbe 
partners  made  several  yean  after  the  dlsso* 
lution  of  the  firm,  wblch  tbey  then  beliOTed 
and  understood  included  and  adjusted  all 
the  assets  and  liabllltlea  of  the  firm,  not- 
withstanding that  It  may  bave  been  subse- 
quent^ found  that  there  were  then  a  few 
inconsiderable  debts,  due  from  the  firm,  stiU 
outstanding  and  unprovided  for,  which,  nnder 
the  drcumstances,  may  be  supposed  to  have 
been  forgotten  or  omitted  by  Inadvertence, 
and  notwithstanding  it  may  appear  from 
such  account  stated  that  there  were  then  a 
large  number  of  debts  due  to  the  firm,  but 
which  were  by  it  apportioned  among  the 
partners  according  to  their  respective  Inter^ 
ests."  The  case  we  are  considering  Is,  how- 
ever, quite  dilEerent  from  that.  The  debt  in 
this  case  cannot  be  r^rded  as  Inconsidera- 
ble; neither  would  we  be  warranted  in  say- 
ing it  was  foi^otten  or  overlooked;  and,  be- 
sides, a  suit  was  in  progress,  .In  which  the 
title  to  two  tracts  of  land  owned  by  the 
firm  was  assailed,  and  the  expenses  and 
management  ot  the  defense  of  this  suit  were 
among  the  unsettled  business  of  the  firm.  It 
appears  that  $200  was  paid  by  the  plaintilf 
on  tbe  Baltimore  debt  on  the  9th  day  of 
January,  18S9,  which  was  before  the  note 
was  barred,  and  this  suit  was  Inwught  on 
the  14th  day  of  October,  18S3;  so  that  tbe 
statute  limitations  would  not  avail  the  de- 
fendants. 

Tbe  plea  of  res  judicata  is  sought  to  be 
relied  on  in  the  answer  of  W.  A.  Zumbro, 
which  is  alluded  to  In  the  brief  of  counsel 
for  the  appellants,  but  not  insisted  npon; 
and  the  evidence  of  any  former  adj"dica- 
tlon  is  80  deficient,  and  the  pleading  is  so 
informal,  as  to  prevent  us  from  forming  any 
correct  condusion  as  to  Its  validity  in  this 
case. 

It  is  contended  by  counsel  tor  the  appel- 
lants that  it  was  error  to  decree  any  sum 
of  mimey  to  the  plainttff  without  first  refer- 
ring the  cause  to  a  commissioner,  to  ascer^ 
tain  what,  if  anything,  the  defendant  Wil- 
liam A.  Zumbro  owed  him.  Now.  while  It 
Is  true  that  in  some  Instances  the  court  may 
settle  an  account,  and  ascertain  the  balance 
due,  without  calling  in  the  aid  ctf  a  commis- 
sioner, yet  this  cause  should  have  been  re- 
ferred to  a  eommiaaioner,  to  ascertain  what 


Itenu  of  account  abonld  have  been  tAmigeA 
to  tbo  defendant  W.  A.  Zumbro.  Among 
otber  tUngB,  he  claims  that  the  two  timetB 
of  land  bdcmged  to  tbe  plalntlfT,  and  that 
he  should  not  have  been  charged  with  any 
of  tbe  expenses  of  the  Bigger  litigation.  In 
the  case  of  Hlnkaon  v.  Ervln  (decided  Dec 
IS,  1894)  20  S.  E.  849,  thU  eonrt  beld  'Hhat 
under  a  bill  for  settlement  of  {tartnershlp 
accounts  the  burden  of  proof  ls>m  plaintllC, 
and  if  he  cannot  furnish  sulBci^t  proof  to 
establish  a  partnership,  ana  also  to  enaUe 
the  commissioner  to  state  a  partnership  ac- 
count, his  suit  necessarily  fftlls";  also,  **that 
a  court  will  not  undertake  to  adjust  tbe 
rights  of  parties  without  satisfactory  means 
of  ascertaining  what  th^  rights  are,  and 
when  an  account  cannot  be  safely  stated, 
and  the  true  balance  between  the  parties  as- 
certained.'* And  again,  in  the  case  of  Comp- 
ton  V.  Thorn's  Adm'r  (decided  March  20, 
1894;  Ct  App.  Ya.)  19  S.  B.  451,  It  was 
held,  "A  partner  who  takes  exclusive  pos- 
sesalon  and  contnd  of  the  assets  of  a  firm, 
on  Its  dissolution,  and  undertakes  to  (^ose 
up  tbe  business,  is  not  entitled  to  contribu- 
tion from  a  partner  for  firm  debts  paid  by 
blm,  without  maklnga  settlementof  partner- 
ship accotmtB."  Under  these  rulings,  and 
in  view  of  the  circumstances  of  this  case. 
It  should  have  been  referred  to  a  commis- 
sioner, to  ascertain  whether  the  plaintiff  and 
defendant  William  A.  Zumbro  were  part- 
ners In  said  tract  ot  land;  also,  the  char- 
acter of  the  Smith,  Hanaway  &  Co.  debt, 
and  bow,  when,  and  by  whom  the  same 
was  paid;  and  to  settle  the  partnership  ac- 
counts of  tbe  firm  of  Zumbro  &  Smith,— and 
It  was  error  not  to  make  such  reference. 

The  decree  Is  erroneous  in  another  respect 
It  bears  date  on  tbe  leth  day  of  June,  1894, 
and  it  finds  the  aggregate  due  from  tbe  de- 
fendant William  A.  Zumbro  to  the  plaintiff 
to  be  ?1,238.35.  with  Interest  thereon  from 
the  15th  day  of  June,  1894.  when  the  law 
requires  that  the  aggregate  of  principal  and 
Interest  to  the  date  of  the  decree,  and  the 
amount  so  decreed,  shall  t>ear  Interest  from 
the  date  of  the  decree.  For  these  reasons 
the  decree  complained  of  must  be  reversed, 
and  the  cause  remanded,  with  costs  to  the 
appdlants. 


(US  N.  C.  39S) 
OAUSBT  T.  EMPIRE  PLAID  MILLS. 

(Supreme  Court  of  North  Carolina.    May  6, 
1896.) 

Appba  l— Rsooan. 

Court  rule  28  (12  S.  E.  viii.),  requiring, 
prior  to  its  amendment,  tbe  printing  of  so  much 
of  the  record  as  ma;  be  necessary  to  the  prop- 
er understanding  of  tbe  exceptions  and  grounds 
of  error  aasij^ned,  does  not  require  tbe  printing 
of  a  simple  judgment  that  plaintifF  take  noth- 
ing by  his  writ,  and  be  taxed  with  costs,  en^ 
tered  on  a  verdict  that  he  was  not  entitled  to 
the  possession  of  the  property  daimed  in  tte 
comidaint. 
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Appeal  from  snperlor  court,  Guilford  county. 

Action  by  O.  8.  Causey  against  the  Empire 
Plaid  Mills.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  appeals.  On  motion  to 
relAstate  appeal.  Qranted. 

U  M.  Scott  and  Sbaw  A  Scales,  for  appel- 
lant  Fuller,  Winston  &  Fuller,  for  appellee. 

MOMTOOM&BY,  J.  The  appeal  was  dla- 
miased  for  a  f&ilure  on  the  part  of  the  appel- 
lant to  comply  with  rule  28  (22  a  E.  vilL). 
The  printing  was  done  before  the  amendment 
requiring  the  Judgment,  in  all  cases,  to  be 
printed,  was  made  to  the  rule.  Before  the 
amendment  (12  8.  B.  Till.)  It  would  not  have 
been  necessary  to  prtnt,  as  a  part  of  the  case 
on  appeal,  a  Judgment  like  the  one  In  this 
case.  The  rule  required  the  printing  "of  so 
mndk  and  such  iiarts  of  the  record  as  may 
be  necesBai7  to  a  proper  understanding  of 
the  ezceptionB  and  grounds  <3t  error  assign- 
ed." np(ui  the  response  ot  the  Jury  that  the 
plaintiff  was  not  the  owner  and  entitled  to 
the  possession  of  the  iwopwty  claimed  in  the 
complaint,  there  was  a  simple  Judgment  that 
the  plaintiff  take  nothing  by  his  writ,  and  be 
taxed  with  the  costs  of  the  action.  To  deter^ 
mine  the  matter  raised  on  the  appeal,  the  in- 
spectttm  of  the  Judgment  would  not  be  neces- 
saz7-  In  WOey  t.  Mining  Go.,  m  N.  C.  48d, 
23  8.  B.  448,  the  Judgment  was  such  a  one 
as  was  required  to  be  printed  before  rule  28 
was  amended.  It  covered  fire  pages  of  man- 
uscript, and  one  of  the  exceptions  of  the  ap- 
pellant read,  "For  that  the  said  r^ort  and 
Judgmoit  based  thereon  do  not  properly 
guard  the  rights  of  the  minority  stockhold- 
ers; for  other  reasons  appearing  on  the  face 
of  said  Judgment"  For  the  jreaaons  above 
set  forth,  the  petition  of  the  appellant  in  this 
case  to  rdnstate  the  appeal  Is  granted. 

(US  N.  0.  nn  -= 

PIEEOT  et  al.  T.  WATSON. 
(Supreme  Court  of  North  Carolina.   May  S, 
1896.) 

Wbits  —  SuHMONS  IK  Pkoobediitos  bt  Adhinib- 
TRATOR  TO  Bbix  Land— Validitt. 
A  flummona  in  proceediogs  by  au  ad- 
ministrator to  Bell  land,  wbich  requires  defend- 
ants to  appear  before  the  "judge,"  instead  of 
the  "clerk,  of  the  Biiperior  court,  "and  answer 
the  complaint  and  petition  which  will  be  depos-. 
Ited  in  the  office  of  the  clerk  of  the  superior 
court  of  said  county,"  is  irregular,  but  not  void. 

Appeal  from  superior  court  Cherokee  coun- 
ty; Graham,  Judge. 

Action  by  D.  W.  0.  Piercy  and  otherB 
against  J.  IL  Watson  to  recover  the  posses- 
sion of  land.  Frcun  a  Judgment  In  favor  of 
plaintiffs,  defendant  appeals.  Reversed. 

J.  W.  Cooper,  for  appellant  Ferguson  A 
Ffl^usott  and  Ben  Posey,  for  aiq>tileea. 

M0NT60.MERT,  J.  This  Is  an  action 
brought  to  recover  the  possession  of  a  tract 
of  land.  The  defendant  claims  by  a  succes- 
sion of  deeds  from  one  Wasbbume,  who 


was  a  purchaser  at  Judicial  sale  made  by  one 
Hyatt  administrator  of  Piercy,  deceased. 
Hyatt  filed  a  petition  for  the  sale  of  the 
land,  the  proceeds  to  constitute  assets  for 
the  payment  of  the  debts  of  bis  intestate. 
The  summons  was  Issued,  and  served  on  the 
heirs  at  law  of  Hyatfs  Intestate,  who  are  the 
plaintiffs  In  this  action,  and  two  of  whom 
(Richard  and  Jane)  were  infants  under  21 
years  of  age.  The  defendants  in  that  pro- 
ceeding made  no  appearance,  except  the  In- 
fant defendants  (Richard  and  Jane),  who  ap- 
peared and  answered  by  their  guardian  ad 
litem.  On  Uie  trial  below  of  the  case  now 
before  the  court  the  defendant  to  prove  ti- 
tie  In  himself,  offered  In  evidence  the  sum- 
mons and  Judgment  roil  In  the  special  pro- 
ceedings mentioned  atwve.  His  honor  re- 
fused to  receive  the  same  as  testimony,  on 
the  grounds  that  the  summons  was  void,  and 
the  subsequent  proceedings  thereunder  nec- 
essarily so,  and  that  the  deed  made  to  the 
purchaser  of  the  land  under  the  decrees  and 
Judgments  In  the  special  proceeding  convey- 
ed no  title.  As  we  understand  It  from  the 
argument  here,  there  was  no  question  made 
about  the  service  of  the  summons  on  all 
the  defendants.  The  objection  to  the  sum- 
mons was  that  the  matter  was  a  special  pro- 
ceeding, and  the  summons  ought  to  have 
been  made  returnable  before  the  clerk,  but 
that  the  defendants  were  summoned  "to  be 
and  appear  before  the  Judge  of  our  superior 
court  to  be  held  for  the  county  of  Cherokee 
at  the  courthouse  lu  Murphy  on  the  27th  of 
May,  1882,  and  answer  the  complaint  and 
petition  which  will  be  d^sited  in  the  office 
of  the  clerk  of  the  superior  court  of  said 
county."  The  summons  was  irregular,  but 
not  void-  To  the  extent  that  It  cited  the  de- 
fendants to  appear  before  the  Judge,  it  was 
misleading,  but  it  also  contained  the  in- 
formation that  there  would  be  a  complaint 
and  petition  on  file  In  the  clerii's  office  on  its 
return  day.  It  was  the  duty  of  the  adult  de- 
fendants to  have  inquired  at  the  clerk's  of- 
fice, to  see  what  was  demanded  of  them  in 
the  complaint.  The  paper  bears  upon  its 
face  evidence  of  Its  official  origin.  It  gives 
notice  to  the  defendants  that  there  would  be 
a  matter  alleged  against  them,  In  writing.  In 
the  clerk's  office  of  their  county,  on  a  future 
day  certain.  If  a  special  appearance  had 
been  made  for  the  purpose  of  dismissing  the 
action  for  Irr^ularity  on  the  face  of  the 
summons,  there  can  be  no  doubt  that  the 
court  would  have  had  the  power,  under  sec- 
tion 273  of  the  Code,  to  amend  by  striking 
out  the  word  "Judge."  Redmond  v.  Mulle- 
nax,  113  N.  C.  510,  18  S.  E.  708,  and  cases 
there  cited.  In  Roberts  v.  AUmau,  106  N. 
0.  S91.  11  S.  E.  424,  the  summons  was  is- 
sued on  July  2,  1883,  requiring  the  defend- 
ants to  appear  "on  the  fourth  Monday  after 

the   Monday  of  November";  and  this 

court  decided  that  the  irregularity  was 
slight,  and  that  the  defendants  were  com- 
pelled to  take  notice  of  Um  requirements. 


Digitized  by  Google 


660 


24  SOUTHHASTBRN  REPOHTBR. 


(N.  a 


We  are  of  opinion  tbat  bl8  honor  was  In  ei> 
ror  In  excluding  as  evidence  the  snnunona 
and  the  judgment  loU,  for  which  there  must 
be  a  new  trlaL 

There  are  such  gross  IrregularltleB  and 
snspicloDs  circumstances  appearing  tn  the 
record  in  this  case,  that  we  cannot  let  them 
pass  without  notice.    So  far  as  the  record 
discloses,  the  .defendant  appears  to  be  an  In- 
nocent purchaser,  and  for  value.  It  appears, 
however,  that  the  person  who  was  appointed 
by  the  clerk  guardian  ad  litem  tor  the  Infant 
defendants  In  the  special  proceeding  wherein 
their  land  was  condemned  to  pay  the  debts 
of  their  deceased'  father  had  been  a  Judg- 
ment creditor  of  the  deceased;  that  his  judg- 
ments were  procured  more  than  10  years  be- 
fore the  summons  was  Issued,  as  appears 
from  the  petition  of  the  administrator,  and 
that  he  had  assigned  the  same,  for  less  than 
their  value,  to  one  Washbume,  who  was  pur- 
chaser of  the  land;  that  all  of  the  Indebted- 
ness of  the  decedent  was  In  the  shape  of  a 
JudgmMit  In  favor  of  Washbume  for  more 
than  ¥3,000,  founded  on  old  judgments,  in 
favor  of  other  parties,  against  the  decedent, 
which  he  had  had  assigned  to  him;  that  the 
land  was  bid  oCT  by  one  Schenck,  the  terms 
being  10  per  cent  cash,  and  the  balance  on 
0  and  12  months'  time,  the  purchaser  not 
being  required  to  give  security  for  the  de- 
ferred payments,  and  tbat  he  assigned  his 
bid  afterwards  to  Washbume,  the  holder  of 
the  judgments;  that  another  Hyatt  was  ap- 
pointed a  referee  to  ascertain  the  indebted- 
ness of  the  deceased,  and  that  he  reported 
the  Indebtedness,  consisting  altogether  of 
the  judgment  In  favor  of  Washbume,  before 
described,  without  giving  Its  ■  date,  or  the 
dates  of  the  old  judgments  on  which  it  was 
founded;  that  all  the  papers,  from  the  sum- 
mons, Including  a  judgment  for  a  sale  of  the 
land  in  the  proceedings  before  the  clerk, 
were  alleged  to  have  been  lost    It  apcears, 
also,  that  though  the  guardian  ad  litem,  in 
his  first  answer,  draled  that  the  intestate, 
the  father  of  his  wards,  owed  the  debts  set 
out  by  the  administrator  in  his  petition  to 
sell  the  land,  yet  the  clei^,  Instead  of  send- 
ing the  fact  on  to  be  tried  In  the  superior 
court  in  term  time.  Ignored  the  answer,  and 
gave  judgment  for  sale  of  the  land.  The 
issue  raised  before  the  derk  was  never  tried. 
It  appears,  also,  that  the  goardlan  ad  litem 
did  not  Insist  In  the  superior  court,  where 
new  pleadings  were  substitated  for  those  al- 
leged to  have  been  lost,  on  the  trial  of  tbe 
issue  raised  before  the  clerk,  but  let  It  go 
off  on  the  reference  of  the  matter  to  Hyatt, 
who  doubtless  was  a  kinsman  of  the  admin- 
istrator.  The  answer  of  the  guardian  ad 
litem,  too,  in  the  superior  court,  before  the 
judge,  was  totally  unlike  the  answer  filed 
before  the  clerk.    In  the  answer  before  the 
clerk,  he  denied  the  Indebtedness,  positive, 
and  also  pleaded  the  statute  of  limitations, 
while,  tn  the  one  before  the  judge,  he  simply 
said,  in  substance,  "I  don't  know,"  and  did 


not  plead  the  statute.  From  all  the  forego- 
ing, It  seems  that  the  infant  defendants  were 
not  properly  defended  In  the  special  proceed- 
ing, but  as  the  rights  of  an  Innocent  pur- 
chaser have  Intervened,  and  the  proceeding 
seems  to  have  been  regular,  they  are  con- 
cluded. In  the  present  action  there  was  er- 
ror In  tbe  ruling  of  his  honor,  In  exdadlng 
the  evidence  offered  by  the  defendant,  and 
there  most  be  a  new  trlaL 


(lis  N.  a  120O 
BTATB  V.  OSTWALT. 
(Sapieme  Conrt  of  North  Carolina.    April  20, 

1896.) 

BUTASDT— RiOBT  OT  AFPBAL  BT  StjlTB. 

Acts  1879,  c.  92.  S  2,  providing  that,  in 
bastardy  proceedings,  when  the  Issae  of  paterni- 
ty is  fonnd'against  the  putative  father,  be  shall 
be  fined,  etc.,  for  the  benefit  of  the  school  fund, 
conatitnies  bastardy  a  criminal  offense,  witbin 
the  mesnhig  of  Code,  {  1237,  Umiting  tiie  right 
of  appeal  >r  the  state  In  criminal  actions. 
Glark  and  Montgoui«7,  JI.,  dlssmtlng. 

Appeal  from  superior,  court,  Ireddl  cottnty; 
Norwood,  Judge. 

Proceedings  in  bastardy  were  commoiced 
against  WllUam  L.  Ostwalt  In  jnstlee's  court 
Tbe  defendant  was  acqoltted,  and  the  prose- 
cutrix appealed  to  the  superior  court  On 
the  trla]  in  the  si^rior  coort  defteodant 
pleaded  former  actinlttal  and  not  gull^.  but 
was  convicted,  and  appealed.  Reversed. 

L.  C.  Oaldwell,  for  appellant  The  Attop* 
ney  General,  for  the  State. 

AVERT,  J.  In  Acts  1879,  c.  92,  J  2  (Code, 
i  35),  it  was  provided  that,  "when  the  Issue 
of  paternity  shall  be  found  against  the  puta- 
tive father  of  when  he  admits  the  pater- 
nity he  shall  be  fined  by  the  judge  or  jus- 
tice not  exceeding  ten  dollars,  which  shall 
go  to  the  school  fund  of  the  county."  In 
the  same  section  it  was  provided,  further, 
that  *ihe  court  shall  make  an  allowance 
to  the  woman  not  exceeding  the  sum  of 
fifty  dollars,  to  be  paid  In  sudi  installments 
as  the  judge  or  justice  shall  see  fit"  etc 
This  provision  was  first  enacted  In  the  chap- 
ter of  the  act  of  1S79,  which  was  passed 
for  the  purpose,  as  appears  upon  its  face, 
of  enlarging  the  criminal  jurisdiction  of  Jus- 
tices of  the  peace  under  the  constitution  (ar- 
ticle 4,  S  27),  by  limiting  the  ptmishment  so 
tbat  it  could  not  exceed  a  fine  of  $50  or  im- 
prisonment for  30  days.  After  the  passage 
of  the  act  however,  the  attention  of  this 
court  had  never  been  called  to  the  fact  that 
a  fine  was  Imposed  by  this  statute  until  the 
argument  of  the  case  of  State  v.  Burton,  113 
N.  G.  655,  18  8.  E.  657.  The  court  agreed  to 
rest  the  decision  In  that  case  up<m  other 
grounds,  but  the  justice  who  delivered  tbe 
opinion  of  the  court  discussed  the  ques'tion, 
and  expressed  for  himself  the  (pinion  tbat 
tbe'act  of  1879  had  made  bastardy  a  criminal 
o {Sense,  o^lzable  originally  before  a  Jus- 
tice of  the  peace.   At  the  nest  socceediog 
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term  the  court  held,  In  Bfyen  r.  Stafford, 
114  N.  O.  234.  19  S.  S.  764  (Justice  MacBae 
delivering  the  opinion,  and  Justice  Olark  dls- 
Benting),  that  section  80  of  the  Code  made 
baatar^  a  pettj  mlsdemeanoT,  and  conse- 
quently that  the  coant7  conuntaeloners  were 
not  liable  for  damages  for  patting  a  defend- 
ant convicted  of  that  offenae  to  work  on  the 
public  roadfl  until  the  fine  and  costs  should 
be  paid.  At  the  next  term  the  mllng  of  the 
court,  that  the  proceeding  was  a  criminal  ac- 
tion, was  alarmed,  In  State  t.  Parsons,  110 
N.  a  730,  20  S.  B.  611,  and  It  was  held  hj 
an  widlTlded  court  ^t,  where  there  was  a 
Terdlct  of  gollty.  the  defendant  most  be  dls- 
cbaived  from  costody,  and  relieved  of  all  11a- 
blUty  as  to  Hie  fine  of  $10  and  the  costs, 
upon  remaining  In  jail  for  the  regntslte  time 
and  taking  the  prescribed  oath.  Bnt  It  was 
held  In  those  cases  that  the  allowance  of  $90 
—while  the  making  of  it  was  contingent  upon 
a  finding  that  the.  defendant  was  the  father, 
as  was  the  imiKwltlott  of  the  fine— was  atlll, 
like  the  old  allowance,  imposed  under  that 
part  of  the  act  passed  by  jhe  -l^slatore  In 
the  eaerdse  of  Its  power  to  enact  police  reg- 
tdatlons,  but  that,  as  the  act  made  the  al- 
lowance payable  to  the  mother,  she  became, 
ta  cMitemplatlon  of  law,  a  creditor  of  the  de- 
foidant,  and  could,  under  section  2942  of  the 
Code,  suggest  fraud  and  contest  the  defend- 
ant's right  to  discharge  as  an  lns<^y^t,  from 
Its  payment  In  State  t.  Wynne,  116  N.  a 
sen,  21  8.  B.  35,  the  coart  as  now  constitute 
ed  bdd,  without  a  dlnent,  that  bastardy  was 
a  criminal  ottenae,  complete  on  the  begetting 
of  tiie  child,  and  was  within  the  exclustve 
Jurisdiction  of  a  Justice  ot  the  peace  for  12 
months  thereafter.  We  are  now  urged  to 
orermle  all  of  these  adJudlcatlMis,  made  np- 
on  fall  consideration  of  the  question  by  two 
oonrts,  the  majority  of  the  members  of  which 
were  dUBerenlly  coastltated,  and  declare  that 
the  Impodtlon  of  a  pecuniary  fine  as  a  pun- 
ishment for  a  violation  of  law  does  not  ipso 
facto  create  a  criminal  offenae.  This  per- 
sistent ^fbrt  on  the  part  of  coons^  to  orer- 
tnm  former  rulings  of  the  coort  makes  It 
necessary  to  again  adduce  the  authorities  up> 
on  which  they  were  founded.  The  conatito- 
tloa  of  18QS,  as  amended  in  187&  (article  1. 
I  13,  and  article  4,  §  27),  had  authorized  the 
l^Islatnre  to  provide  for  the  trial  of  petty 
misdemeanors  without  the  Intervention  of  a 
Jury,  and  the  boundary  line  of  a  Justice's 
Jorisdlction  should  depoid  upon  the  ponlsh- 
ment  prescribed  by  statute.  It  must  be  In- 
ferred that,  when  the  l^slatnre  associated 
bastardy  with  a  number  of  misdemeanors, 
the  punlBhment  whereof  In  the  same  act  was 
reduced  so  as  to  make  them  cognizable  be- 
fore a  justice,  It  was  not  accidental,  but  with 
a  purpose  to  constltate  It  a  criminal  offense; 
that  for  the  first  time  It  was  made  punishable 
by  a  fine  of  $10.  But  not  only  do  the  dr- 
cumstances  Indicate  an  atftnal  Intention  on 
the  part  of  the  legislature  to  create  a  crtan- 
Inal  inteotkm,  but  ttie  a^t  words  used  ex  t1 


termini  can  be  ccmstroed  to  mean  nothing 
else.  Was  the  ctmstroctlon  of  the  act  of 
1878  In  the  three  recent  decisions  of  this 
court  err<»ieoas,  as  It  is  now  cmtended  it 
was? 

It  Is  famlUar  Wming  that  words  in  a  stat- 
ute must  be  constraed  according  to  their 
technical  meaning,  unless  a  contrary  Intent 
Is  apparent  upon  the  face  of  the  act.  Un* 
der  this  rule,  what  must  be  the  Int^preta- 
tion  of  the  provision  that,  on  the  admlfwfoc 
that  the  defendant  Is  the  father,  or  the  find- 
ing of  the  Issue  of  paternity*  "he  shall  be 
fined  by  the  Judge  or  justice  of  the  peace  not 
exceeding  ten  dollars,  which  shall  go  to  the 
school  fund  of  the  county"?  "A  crime  is  an 
act  made  punishable  by  law."  Broom,  Phil. 
lAW,  S  162;  1  Whart  Or.  Law.  i  14,  and 
note.  "A  crime,"  says  BIsIk^,  "is  any 
wrong  which  the  government  deems  Injuri- 
ous to  the  public  at  large,  and  punishes 
through  a  judicial  proceeding  In  Its  own 
name."  1  Blsh.  Or.  Law,  S  32.  Under  the 
conBtitution  of  North  Carolina  the  death 
penalty  can  be  inflicted  In  four  cases  only, 
all  other  capital  punishment  being  forbidden. 
The  legislature  Is  empowered  to  prescribe  as 
a  punishment  for  all  other  criminal  offenses 
either  a  fine,  or  Imprisonment  with  or  with- 
out hard  labor,  or  both.  When  an  act  af- 
fecting the  public  to  forbidden  by  statute, 
says  Bishop,  '*the  doing  of  It  Is  Indictable  at 
common  law."  1  Blsh.  Cr.  Law,  S  237;  State 
V.  Parker,  91  N.  a  650;  2  Archb.  Or.  Law,  2; 
2  Hawk.  P.  G.  C:  26,  §  4-  If  a  crime  la  an 
act  or  wrong  punishable  by  law  In  a  proceed- 
ing conducted  In  the  name  of  the  state.  It 
would  seem  that  there  can  be  no  controversy 
about  the  fact  that  this  proceeding,  orig- 
inally cooid.nct^  in  the  name  of  the  state,  In 
order  to  carry  out  a  police  regulation,  be- 
came a  crime  when  made  punishable  by  law 
by  fine  appropriated  to  the  acbocA  fund,  as 
are  all  other  fines  Imposed  on  omrlction  for 
crime.  It  seems  never  befWe  to  have  been 
doubted  that  the  legislature  creates  a  crim- 
inal offense  whenever  It  prescribes  that  a 
certain  act  shall  be  punishable  either  by  fine 
or  Imprisonment,  or  forbids  It  genially,  and 
by  implication  empowers  the  courts  to  Im- 
pose either  fine  or  Imprisonment,  as  Is  the 
case  where  the  law  simply  declares  that  a 
certain  act  shall  be  deemed  a  misdemeanor, 
without  providing  how  It  Is  to  be  punished. 
State  V.  Hatch,  116  N.  0.  1005,  21  S.  E.  430; 
State  V.  Hawkins,  77  N.  C.  494;  1  Blsh.  Or. 
Law,  I  940.  "A  fine,"  says  Lord  Coke  a 
Co.  Litt.  126b),  "slgnifleth  a  pecuniary  pun- 
ishment for  an  offense  or  a  contempt  com- 
mitted against  the  king."  "A  fine  Is  a  pe- 
cnnlary  punishment  for  an  offense  or  con- 
tempt committed.  Imposed  by  the  Judgment 
of  a  court"  7  Am.  &  Eng.  Enc  Law,  991. 
If  a  fine  Is  either  a  punishment  for  a  crim- 
inal offense  or  a  contempt,  there  being  no 
pret^ise  that  begetting  a  bastard  Is  a  con- 
tempt .It  must  be  a  criminal  offense.  The 
Scotch  definition  of  a  criminal  offense  which 
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was  fbOQdecl  uoon  principles  Identical  with 
the  common  law,  declared  any  act  made 
punishable  by  law,  either  by  corpwal  pon- 
Isbment  or  pecuniary  mulct,  to  be  a  crime. 
Mack.  Cr.  Law,  8.  The  act  <rf  1741  (Potter, 
Ber.  p.  14,  {  10)  and  all  sobseanent  enact- 
ments contain  substantially  the  same  provi- 
sion as  Is  still  contained  In  section  82  of  the 
Code,  Tlx.  that  the  father,  upon  the  finding 
of  the  issue  of  paternity  against  him, 
"should  stand  charged  with  the  maintenance 
of  the  child,  as  the  court  may  order,  and 
shall  give  bond,"  etc.  Hayw.  Man.  p.  645; 
Arts  1814,  cc.  870.  871;  2  Potter.  Kev.  p. 
304;  1  ReT.  St.  c.  12,  S  4;  BeT.  Code,  c. 
12.  i  4;  BatUe,  Her.  c.  9,  {  4.  The  art  of 
1879,  which  Is  embodied  In  secti<Hi  35  of  the 
Code,  Is  In  dirert  conflirt  with  the  language 
quoted  from  section  82,  In  ptovldlng  that 
"the  court  shall  make  an  allowance  to  the 
woman  not  exceeding  the  sum  of  fifty  dol- 
lars to  be  paid  In  such  Installments  as  the 
Judge  or  Justice  shall  see  fit,  and  sball  give 
bond,"  etc,  Instead  of  standing  chargeable 
to  the  county  as  to  amount  as  well  as  date 
of  payment,  as  the  court  might  determine. 
Clearly  the  ^ect  of  the  passage  of  the  act 
of  1879  was,  until  the  Code  took  effect  In 
1888,  to  repeal  this  portion  of  the  old  Re- 
vised Code  as  complied  in  Battle's  BcTlsaL 
Either  the  court  bad  the  power  to  make  an 
unlimited  allowanin^  or  one  limited  to  $50. 
It  Is  manifest  that  the  oommisBlonets  inad- 
vertently brought  forward,  and  the  legis- 
lature inadvertently  enacted,  In  tbe  Code, 
prorlslons  apparently  conflicting.  In  tbe 
same  way  the  later  iHWTislon  of  the  Code 
(section  85),  In  mating  bastardy  a  criminal 
offense,  delves  the  state  of  the  right  of 
appeal  from  a  veidirt  of  not  guilty.  "The 
pre-existing  law  and  practice,  recognized 
and  enforced  in  nomerou  adjudications," 
said  the  court,  in  State  v.  Powell.  86  N.  0. 
643,  "had  settted  the  principle  that,  whea  a 
party  charged  with  any  offense  b^ore  a 
tribunal  of  competent  Jurisdiction  has  been 
tried  and  acquitted,  the  result  Is  final  and 
condnslve,  and  no  appeal  Is  allowed  the 
state  to  correct  any  errors  committed  by  the 
court;  and  this  has  been  uniformly  main- 
tained since  the  adt^tlon  of  the  new  consti- 
tution, as  before.  State  t.  Jones,  1  Murpb. 
257;  State  v.  Taylor,  1  HairtES,  4^;  State 
v.  Martin.  8  Hawks,  881;  State  t.  Credle,  63 
N.  C.  506;  State  t.  PhlUips.  66  N.  C.  646; 
State  V.  West,  71  N.  0.  263;  State  t.  Arm- 
strong, 72  N.  0. 193.  The  right  of  the  state 
to  appeal  from  erroneous  rulings  In  the  court 
below  exists  only  where  judgment  Is  giv- 
en for  the  d^uidant  upon  a  demurrer  to 
the  bill,  or  upon  a  special  verdict,  or  on  a 
motion  to  quash,  or  In  arrest  of  Judgment 
State  V.  Lane,  78  N-  a  647;  State  v.  Swep- 
son.  82  N.  O.  641;  State  v.  Moore,  84  N.  G. 
724."  The  reason  given  by  Chief  Justice 
Pearson  and  Judge  Daniel  in  State  v.  Car- 
son, 2  Dev.  &  B.  370,  and  State  v.  Pate, 
Busb.  244,  for  declaring  that  the  l^lslatnre 


had  no  power  to  make  a  criminal  offense, 
without  Indictment  or  presentment,  ceased 
whm  power  was  given  to  the  legidatore 
(Const  art  4,  8  14)  "to  provide  other  means 
of  trial  for  pet^  mlsd^neanors."  A  Jus- 
tice's conrt  now  has  Jurisdiction  to  try  nkls- 
demeanors,  and  the  attorney  general  frank- 
ly- conceded  that  no  appeal  on  the  part  of  the 
state  lies  from  a  finding  of  a  court  ot  compe- 
tent JurisdlctlDn  that  a  def^dant  Is  not 
guilty.  When  the  constltntltm  was  so  altered 
as  to  permit  the  substitution  of  tbe  Justice  of 
the  peace  as  a  triw  of  the  fact,  for  the  Jury, 
as  Intimated  Chief  JnsU(!te  Smith  In  State 
V.  Powell,  supra,  the  prlncii^e  was  In  no 
way  chan^d.  In  speaking  of  the  const! tu- 
tional  provision  that  no  person  shall  be 
twice  put  In  jeopardy  of  life  or  limb.  Bishop 
(1  Cr.  Law,  I  99*0  says:  "We  have  seen,  else- 
where, that  while  so  much  of  a  statute  as  Is 
against  the  accused  is  tnt«preted  strictly, 
the  parts  In  his  favor  are  extended  liberally, 
and  the  same  dlstlncU<»i  apidles  to  a  writ- 
ten constitatlon.  O^ieretoie  the  constitution- 
al provision  now  under  omsideratlon  should 
be  liberally  oon&tmed,  as  covering  cases 
within  its  reason,  while  not  within  its 
words.  On  which  principle,  plainly,  the 
courts  should,  as  we  have  seen  they  gen- 
erally do,  hold  it  applicable  to  misdemean- 
ors, the  same  as  to  treason  and  felony.'* 
Again,  Bishop  says  (Id.  fi  1026):  "A  stat- 
ute which,  by  a  device  of  an  apfieal  by  tbe 
state,  undertakes  to  authorize  the  retrial  <rf 
one  acquitted  on  a  valid  In^ctment,  Is  void." 

Granting,  then,  that  the  art  cHt  1879  created 
a  criminal  offense,  the  re-enactment  of  the 
old  provision  in  section  32  of  the  Code,  that 
"from  the  Judgment  and  finding,  the  afiOant, 
the  woman,  or  the  defendant  may  appeal  to 
the  next  term  of  tbe  superior  court"  etc.. 
would  be  void,  if  tibe  principle  Is  pn^riy 
stated  by  Blshov.  It  Is  tbe  duty  of  courts, 
however,  as  tax  as  ft  can  be  done  without 
violating  a  constitutional  principle,  to  rectm- 
cile  apparent  conflicts  In  two  statutes,  and 
construe  them  so  as  to  give  effert  to  both. 
Wlnslow  V.  Mortem  (at  this  term)  24  S.  E. 
417.  It  has  been  held,  in  State  v.  Wynne, 
supra,  that  the  criminal  offense  Is  within 
the  exclusive  Jurisdiction  of  a  Justice,  for 
12  months  from  tbe  time  the  child  is  beg<otten, 
and,  if  that  was  true,  the  Justice  here  had 
Jurisdiction,  and  any  statute  providing  for 
an  appeal  would  be  pro  tanto  void.  While 
the  defendant  on  convirtion,  may  be  commit- 
ted to  a  house  of  correction  or  to  prison,  yet 
when  committed  to  prison  or  prayed  Into  cus- 
tody, without  further  action  by  the  state  or 
the  complainant,  he  will  be  discharged  on 
taking  the  required  insolvent  oath,  state  v. 
Burton  and  State  v.  Wynne,  supra;  Myers 
V.  Stafford.  114  N.  a  234,  19  S.  E.  764.  In 
these  cases  the  right  of  the  mothw  has  heea 
held  to  be  an  Incidental  one,  growing  out  of 
convirtion,  which  was  compared  to  tbe  right 
to  have  a  nuisance  abated  in  certain  In- 
sbmces;  and  It  is  difficult  to  see  how  we 
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could  have  gone  further,  in  the  face  of  the 
prohibition  against  placing  a  person  twice  in 
jeopardy,  and  sabject  a  defendant  to  a  second 
triaL  The  utmost  length  that  this  conrt  has 
gone,  since  attention  was  called  to  the  act  of 
1879,  was  when  It  was  conceded  that,  after 
conviction, — not  after  acquittal,— the  mother 
acquired  the  rights  of  a  judgment  creditor, 
and,  where  she  showed  due  diligence  in  giv- 
ing notice,  could  Insist  upon  contesting  the 
light  to  discharge  as  an  insolvent  on  the  part 
of  the  defendant,  and  might  appeal  in  apt 
time  to  vindicate  her  right.  This  privilege 
can  be  given  her  under  the  statute  without 
Infringing  the  constitutioDal  rights  of  the  de- 
fendant. But  the  unfortunate  bringing  for- 
ward of  the  old  statute  could  not  annul  rights 
acquired  under  the  later  statute,  embodied  In 
a  subsequent  section  of  the  Oode.  After  the 
passage  of  the  act  of  1879,  and  before  the  at- 
tention of  this  court  was  caOed  to  the  fact 
that  a  fine  bad  been  imposed  by  that  act, 
several  cases  came  before  this  court,  which 
were  cited  In  State  v.  Burton,  and  have  been 
considered  In  every  subsequent  opinion  In 
which  this  subject  has  been  discussed.  It 
would  seem  needless  to  thresh  over  such  old 
straw  for  the  fourth  time.  The  fact  that  the 
imposition  of  a  fine  creates  a  criminal  c^ense 
Is  none  the  less  true  because  the  court  over- 
looked for  a  time  the  fact  that  It  had  been 
done.  For  the  reasons  given,  the  Judgment 
of  the  court  below  is  reversed,  and  the  de- 
fendant is  entitled  to  be  discharged.  Ee- 
versed. 

CLARK,  J.  (dissenting).  Up  to  and  In- 
cluding State  V.  Edwards,  110  N.  C.  1511,  14  S. 
E.  741,  in  which  the  authorities  are  collected, 
the  decisions  of  this  court  were  uniform 
that  proceedings  in  bastardy  were  civil,  not 
criminal.  In  State  v.  Burton,  113  N.  G.  655, 
IS  S.  E.  ^7,  it  was  intimated,  but  not  de- 
cided, that  they  might  be  construed  to  be 
criminal  actions.  This  has  been  followed 
by  Myers  v.  Stafford,  114  N.  O.  240,  19  S.  E. 
764  (dissenting  opinion  on  page  689,  114  N.  0., 
and  V  page  764,  19  S.  E.),  which  held,  by  a 
divided  court,  that  It  was  a  criminal  action, 
and  two  decisions  to  that  efFect  have  since 
been  made;  but  the  constant^  Increasing  per- 
plexity and  difficulties  arising  from  this  con- 
struction, and  which  threaten  to  virtually 
nullify  the  act,  warn  ns  to  return  to  the  an- 
cient landmarks  and  show  the  peril  of  de- 
parting from  them.  For  the  first  time,  the  ef- 
fect of  the  new  departure  has  brought  us  face 
to  face  with  this  question.  The  le^slature 
has  provided  (Code,  §  32)  that  from  the  Judg- 
ment and  finding  on  the  trial  before  the  jus- 
tice "the  affiant,  the  woman  or  the  defend- 
ant, may  appeal  to  the  next  term  of  the  su- 
perior court  of  the  county  where  the  trial  is 
to  be  bad  de  novo."  Now  we  are  asked  to 
nullify  this  express  provision  of  the  law- 
making power  open  the  ground  that,  this  be- 
ing a  criminal  action,  no  appeal  lies  from  the 
judgment  of  the  magistrate  U  in  favor  of  the 


defendant  The  power  of  the  legislature  to 
enact  laws  cannot  be  abridged  or  denied,  ex- 
cept when  their  action  ia  clearly  oontrary  to 
some  provision  of  the  constitution.  But  it  is 
contended  that  the  Code  (section  35),  author- 
izing a  fine  of  flO,  turns  the  action  into  a 
criminal  proceeding,  and  ergo  the  express 
provIsiOD  (section  32)  giving  affiant  or  the 
woman  the  right  to  appeal  is  abrogated,  and 
of  no  efFect  This  cannot  be  so. 

1.  If  sections  32  and  35  are  Incompatible, 
the  provision  of  section  35,  authorizing  the 
$10  penalty,  should  be  held  nullified,  rather 
than  the  express  provisions  of  section  32.  To 
disregard  the  latter  Is  to  change  the  whole 
nature  of  the  proceeding.  In  construing  stat- 
utes, particular  stress  Is  laid  upon  the  mis- 
chief to  be  remedied.  The  mischief  to  be 
remedied  here  Is  not  to  make  the  begetting 
of  a  bastard  child  a  criminal  offense,  and  to 
collect  the  petty  penalty  of  $10  therefor. 
Clearly  not  for  there  Is  already  the  criminal 
offense  of  fornication  and  adultery,  admitting 
of  far  heavier  penalty,  and  even  when  no 
child  Is  begotten.  Besides,  if  bastardy  Is  a 
criminal  offense,  the  woman  would  be  liable 
as  an  aider  and  abetter,  a  co-prlncIpal,  which, 
is  clearly  not  contemplated  by  the  statute. 
The  object  of  the  statute,  through  and 
through,  is  to  provide  for  the  maintenance 
of  the  child,  and  prevent  it  being  a  charge  up- 
on the  county,  which  is  a  civil,  not  a  crim- 
inal, proceeding.  This  Is  the  evident  purport 
of  the  whole  chapter  on  bastardy,  and  has 
been  so  recognized  by  a  long,  and  until  very 
recently  an  unbroken,  line  of  decisions.  Sec- 
tion 32  directs  that  the  judgment,  if  against 
the  defendant  shall  be  "for  the  maintenance 
of  the  child,"— a  civil  judgment  If  the  in- 
cidental power  given  by  section  35  to  impose' 
a  penalty  of  $10  conflicts  with  the  entire 
balance  of  the  chapter  and  the  evident  pur- 
pose of  this  long-established  legislation,  then 
that  provision  should  be  held  a  nullity,  and 
not  the  other  provisions  and  evident  Intent  of 
the  entire  chapter. 

2.  But  the  addition  of  thu  penalty  of  $10 
cannot  consistently  be  held  to  change  this 
proceeding,  which  is  essentially  civil  in  its 
nature,  and  has  always  been  so  held  till  very 
recently,  into  a  criminal  action.  In  exactly 
similar  manner  It  is  provided  that  the  board 
of  county  commissioners  are  liable  in  certain 
cases  for  all  losses  sustained  In  the  collec- 
tion of  taxes,  and  also  guilty  of  a  misde- 
meanor, and  liable  to  a  fine  of  not  less  than 
?500.  Code,  S  2075.  Again,  Code,  S  2703,  pro- 
vides that  the  sheriff,  for  failure  to  make 
proper  returns  of  the  election  for  state  offi- 
cers, Is  liable  to  fortett  $2,000  to  any  one  who 
shall  sue  for  the  same,  and  shall  be  guilty 
of  a  misdemeanor  punishable  by  imprison- 
ment In  the  penitentiary.  In  the  same  man- 
ner a  penalty  of  $2,500  Is  allowed  against  the 
sheriff  for  failure  to  settle  his  taxes,  and  is 
added  to  the  amount  of  the  judgment.  Dav- 
venport  v.  McKee,  98  N.  O.  500.  4  S.  E.  545. 
But  it  was  not  held  that  this  made  such  pro- 
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enetng  a  criminal  action.  There  are  nnmer- 
oTxa  like  came.  Can  it  be  contended  that  be- 
cause, in  these  caaet,  a  fine  or  Imivlaonment 
Is  Imposed,  llie  cItII  action  Is  turned  Into  a 
czlmlnal  proceeding,  bo  that  the  defendant 
baa  the  benefit  of  a  anperlor  number  of  chal- 
lenges, the  benefit  of  reaaonaUe  doobt,  and 
If  he  gets  a  verdict  1^  errors  of  the  Jadise  In 
the  court  below  there  Is  no  review  br  an 
peal?  In  bastardy  proceedings  the  woman 
Is  glvra  the  light  to  Instltate  proeeedlnm  tn 
obtain  Judgment  for  the  maintenance  of  thti 
<fhlld  by  the  defendant,  and  that  he  pay  In  a 
sum  fixed  by  the  conrt  for  that  purpose,  and 
It  the  penal^  of  $10  Is  a  criminal  proceeding, 
It  Is  slmidy,  as  In  the  above  Instances,  a 
separate  matter  which  cannot  change  the 
woman's  cdTlI  remedy  taito  a  criminal  pro- 
ceeding which  would  protect  the  man  from 
review  by  appeal  If  the  dvll  Issue  Is  found 
in  his  favor,  if  the  provisions  of  sections  32 
and  S6  are  Incompatible,  the  latter,  being 
merely  Incidental,  and  not  the  formw,  should 
give  way.  They  should,  however,  tatbn  be 
construed  togetbw,  and,  if  ao,  section  82 
gives  the  woman  a  dvU  i^wceedlng.  and  seo- 
,  tlon  86  Is  a  criminal  proceeding  (as  In  so 
'  many  sections  of  the  Code,  of  waich  cwj 
sefitlons  are  above  dted)  for  ttie  petty  pen- 
alty limited  to  $ia 

8.  If,  however,  the  leceat  doctrine  were  re- 
Iterated  that  the  Incidental  $10  penalty  chan- 
ges the  whole  nature  of  the  i»t)ceeding,  still 
It  does  not  follow  tiiat  the  express  provision 
of  the  statute  giving  the  woman  the  right  of 
appeal  Is  nnconstltutlonai.  The  provision 
^t  no  one  shall  be  twice  In  Jeopardy  means 
simply  that  no  one  shall  be  tried  In  another 
action  for  a  criminal  oitense  aftw  a  verdict 
•  dther  of  convlctlML  or  acquittal  In  a  trial  for 
the  same  olTense.  It  does  not  forbid  a  re- 
view of  the  same  case  by  appeal,  which  Is 
merely  a  continuation  or  prolongation  of  the 
same.  It  Is  true  that  appeals,  except  on 
special  verdicts  and  In  cerbdn  oth«r  limited 
cases,  are  not  given  to  the  state.  But  that 
restriction  Is  simply  by  virtue  of  the  statute, 
and  not  by  any  conatttntlonal  provision. 
State  V.  Xaylor,  1  Ha«ks,  462,  Is  put  ex- 
press^ on  that  ground,  and  la  cited  as  au- 
thority for  a  similar  ruling  tn  State  v.  Oredle, 
63  N.  O.  B06.  Accordingly,  appeals  from  a 
^neral  verdict  of  not  guilty  were  recognized 
tn  this  state  (State  v.  Hadcock,  2  Hayw.  [N. 
a]  162;  State  v.  McLelland,  Couf.  B.  623) 
till  restricted  by  statute  (Acts  181&,  c.  895). 
But,  even  if  this  be  a  crimtnal  proceeding, 
the  legislature  has  chosen  to  give  ttie  '*wo- 
man  and  the  affiant^'  the  ri^t  to  appeal,  and 
In  so  doing  the  legislative  department  acted 
within  the  Umlte  at  Its  constitutional  au- 
thority. That  an  appeal  can  be  auth(»iBed 
by  statute  on  b^ialf  ct  the  state  from  a 
Judgment  discharging  the  prisoner  on  a  q  >e- 
cial  vOTdlct,  car  on  a  motlim  to  giuaah,  or  In 
arrest  Judgment,  or  from  a  verdict  pro* 
cured  by  fraud,  is  conclusive  that  the  cases 
tn  whldi  the  state  can  appeal  from  a  Judg- 


ment and  verdict  In  tavw  of  the  defoidant 
are  to  be  determined  by  the  statute  law.  If 
this  be  a  criminal  action,  the  Code  (section 
82),  by  giving  tlie  affiant  or  the  woman  the 
right  of  aj^eal,  has  simply  added  this  pro- 
ceeding to  the  instances  In  which  the  state 
cui  appeal  from  a  Judgmmt  dlschai^lng  the 
defendant.  The  matter  lies  entirely  wlUi  the 
people,  acting  through  their  representatives 
In  the  legislature.  It  la  not  llkdy  that  they 
wHl  Increase  the  number  of  Instances  al- 
ready existing  by  law  In  which  the  state  can 
appeal  fkom  a  Judgment  In  a  criminal  ac> 
tlon  dlachazglng  the  defendant,  but  the  pow- 
er exists.  The  constitution  forbids  that  a 
defendant  be  tried  for  the  same  ottenaa  in 
another  action.  The  statnte  allows  a  de- 
fendant to  amty  for  another  trial  In  the 
same  action,  and  tbat  the  state  nay  do  the 
same  In  certein  apedfled  instaneea.  It  Is  in 
the  legislative  power  to  increase  or  dlndnlsh 
at  win  the  Instances  In  which  the  state  may 
have  tlte  matter  re-examined  upon  appesL 

H0NT60UBBT,  J.,'  concurs  In  the  dls* 
sentlng  opinion. 


(US  N.  C  808) 

DUBHAH  FBBTILIZSIB  00.  T.  LITTLB 
et  al. 

(BtQtreme  Court  of  North  Oarolina.    April  29, 
1896.) 

Abrbst  JLin>  BitL— CoRVBRsioN  or  Trust  Pbop- 

BBTT— C!OH8TEOCTITB  KKOWLSDOB  OF  TBUST  BT 
Co-PaKTKBB— LUBtLITT— IlTTBKT— FftAUODLIKT 

Tbansfsr  or  iKDiTiunu.  FBOFiBTr. 

1.  Under  Ck>de,  $  291,  flubsec.  2,  aotborizing 
arrest  for  the  frauaulent  misapplication  of  trust 

roperty,  a  partner  who  has  only  constructiTe 
nowledge  of  a  firm  trust  is  subject  to  arrest 
for  joining  in  a  firm  assignment  by  tvbidi  tlie 
trust  property  is  conveyed  to  the  assignee  for 
other  creditors.    AveTT,  J.,  dissenting. 

2.  Under  Code,  {  291,  aubsec.  6,  aothoria- 
ing  the  arrest  of  persons  dinxwing  of  thor 
"property"  with  intent  to  detrand  creditors, 
and  C3ode,  {  8765,  subsec.  6,  providing  that  in  coo* 
struing  statutes  the  word  "property"  shall  in- 
clude all  property,  both  real  and  personal,  on- 
less  manifestly  against  the  legislative  intent,  a 
partner  who  ta^nsfers  hla  Individual  real  prop- 
erty in  contemplation  of  insolvency  is  saoject 
to  arrest.    Avery,  J.,  dissenting. 

3.  The  intent  with  which  a  conversion  of 
tmst  property  is  made  is  immaterial. 

Appeal  from  superior  court.  Union  county; 
Timberlake,  Judge. 

Action  by  the  Durham  Fertilizer  Company 
against  L.  M.  Little  &  Co.  on  a  note.  There 
was  judgment  for  plaintiff,  and  from  an  or- 
der of  arrest  defendants  appeal.  Affirmed. 

F.  I.  Osborne  and  Battle  ft  Mordecal,  for  ap- 
pellants. Burwell.  Walker  ft  Canslor,  for  ap- 
pellee. 

MONTGOHBBT,  J.  This  action  was  com- 
menced by  the  plalntllf  against  the  defend- 
ante  as  partners  to  recover  the  amount  due 
on  a  prtunlssory  note.  No  denial  of  the  debt 
was  made,  and  a  Judgment  for  the  Indebt- 
edness claimed  was  entered  up  In  &vor  of 
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the  plaintiff  against  the  defendants  without 
objection.  The  appeals  by  both  defendants 
In  the  case  are  not  from  the  Jadgment  declare 
ing  the  debt,  but  from  the  order  made  in  ref- 
erence to  the  ancIUary  remedy  of  arrest  and 
baU  which  the  plaintiff  had  availed  itself  of 
to  bett^  secure  the  fruits  of  its  recovery. 
The  order  of  arrest  was  Issued  upon  afflda- 
Tit  made  by  the  plalntlfTs  agent  under  sub- 
section 2  of  section  291  of  the  Code,  and  It 
would  seem  under  subsection  6  also.  This 
court  has  declared  In  repeated  decisions  that 
the  vendees  In  contracts  of  sale  which  con- 
tained provisions  ptmH^*'  to  the  ones  execut- 
ed between  the  parties  to  this  suit  occupy 
A  fiduciary  relation— a  relation  of  trust  .and 
confidence— to  the  vendors  in  respect  to  the 
property  in  the  possession  of  the  vendees  for 
the  beneflt  of  the  vendors,  and  that  snch 
agent  and  trustees  are  subject  to  arrest  if 
they  commit  a  breach  of  the  trust  hy  convert- 
ing to  tb^r  own  use  the  property  so  held 
by  them.  Travars  v.  Deaton,  107  N.  O.  500, 
12  S.  B.  373;  BoyUn  v.  Maddrey,  114  N.  a 
88.  19  S.  E.  106;  Patapsco  Guano  Co.  v. 
Bryan  &  Co.  (at  this  term)  24  S.  B.  364.  Up- 
on the  trial  of  the  Issue  of  fraud  the  Jury 
found  that  the  defendant  Little  had  assign- 
ed and  disposed  of  his  property  with  Intent  by 
such  assignment  to  defraud  his  creditors. 
Upon  thla  finding,  his  honor  continued  the 
order  of  arrest,  from  which  Little  appealed, 
and  we  will  flrst  take  up  and  dispose  of  his 
appeal. 

The  affidavit  of  the  plaintiff  charges  Little 
with  conveying  his  real  estate  of  considera- 
ble value  to  some  persons  who  had  formerly 
been  hla  apprentices,  with  Intent  to  defraud 
his  creditors,  individnal  and  partnership. 
There  was  no  allegation  that  he  had  removed 
or  disposed  of  his  personal  property  with 
intent  to  defraud  his  creditors,  nor  was  there 
fraud  allied  In  the  contraction  of  the  debtv 
The  testimony  tended  to  prove  that  the  de- 
fendant bad  made  fraudulent  conveyances  of 
his  real  estate,  and  his  honor  Instructed  the 
*}nry  to  find  the  lasue  of  fraud  against  him  If 
they  believed  all  the  tesamony.  There  was 
no  error  in  the  instruction  of  the  court  The 
conveyance  of  real  estate  by  a  debtor  to  de- 
frand  his  creditors  does  subject  blm  to  ar- 
rest Subsection  5  of  section  291  of  the  Code 
applies  to  real  as  well  as  personal  property. 
Code,  S  3765,  subsec  6.  We  are  not  inad- 
vertent to  the  case  of  Brldgers  v.  Taylor,  102 
N.  G.  86,  8  S.  B.  893.  But  the  deci^on  there, 
made  before  But>section  2  of  section  291  of 
the  Code  was  amended,  was  upon  the  mean- 
ing of  the  words  "taking,  detaining,  and  con- 
verting property,"  the  court  deciding  that 
they  embraced  pM«onaI  property  only.  The 
words  **removed  or  disposed  of,"  used  in  sul> 
•ectlon  6  of  the  same  section,  are  words  dif- 
ferent and  of  broader  meaning  from  those 
used  in  subsection  2,  and  are  broad  enough  to 
comprehend  real  estate.  The  affidavit  upon 
which  the  order  of  arrest  was  Issued  con- 
tained auctions  of  fraudulent  mlsappropria- 


tlon  by  both  of  the  defendants  of  the  goods 
and  money  and  notes  of  the  plaintiff  which 
the  defendants  had  In  their  possession.  Tlie 
law  preeumen  that  Little  had  knowledge  of 
the  contract,  and,  as  a  consequence,  of  the 
fiduciary  relation  which  It  created  between 
both  of  the  defendants  and  the  plaintiff  as  to 
the  property  the  defendants  had  In  their 
hands  for  the  plalntilTa  t)enefit,  although  Lit- 
tle did  not  sign  It,  or  Imow  of  its  execution. 
If  be  had  known  or  connived  at  the  misap- 
propriation of  the  property,  which  the  Jury 
found  Hasty  had  been  guilty  of,  such  knowl- 
edge or  connivance  would  have  made  Hasty's 
tLct  his  act  as  well,  although  In  fact  he  did 
not  execute  the  contract  with  Hasty.  Of 
course,  if  Little  had  had  knowledge,  at  the 
time  he  executed  wltii  Hasty  the  assignment 
to  Marsh,  that  the  latto*  was  to  receive  the 
property  which  belonged  to  the  plaintiff,  and 
to  apply  It  to  other  creditors  than  tbe  plain- 
tiff, he  subjected  himself  to  arrest  for  the 
fraud.  On  the  trial  the  defendant  testified: 
"I  am  a  fanner.  Was  lat^  engaged  in  bnal- 
ness  at  Beaver  Dam  under  the  style  of  L. 
M.  Little  &  Co.  Live  four  miles  from  there. 
Was  a  partner,  but  had  nothing  to  do  with 
Its  management  Hasty  was  managing  part- 
ner. I  did  not  sign  contract,  or  know  any- 
thing about  it  till  I  was  arrested.  Knew 
nothing  of  tbe  condition  of  the  concern. 
Thought  It  was  in  good  condition.  The  un- 
derstanding was  that  it  should  be  run  on  a 
cash  liasls.  Knew  nothing  of  Its  bad  condi- 
tion until  1  returned  from  Statesville,  about 
December,  1894.  Knew  nothing  of  ttooks, 
nor  made  entries,  nor  examined  books, 
Bought  no  goods,  made  no  orders,  was  not 
present  at  taking  of  stock,  knew  they  were 
Baling  guano,  but  did  not  know  what  dls- 
[MMltion  was  made.  I  handled  none  of  the 
proceeds  of  It  The  firm  made  an  assign- 
ment. Hasty  and  I  signed  the  assignment 
At  the  date  of  this  I  bad  no  luiowledge  of 
debts  held  in  trust  by  the  firm,  nor  of  guano 
held  in  trust  by  the  firm.  I  bought  gimuo 
as  any  other  customer.  I  ginned  cotton  for 
the  firm  sufficient  to  pay  for  the  guano. 
Don't  recollect  having  a  conversation  with 
Hayes.  Don't  think  I  ever  saw  Hayes  be- 
fore yesterday."  There  was  no  testimony 
introduced  contradictory  or  Inconsistent  witb 
that  of  the  defendant 

Defendant  Hasty's  appeal.  The  order  of 
arrest  so  far  as  the  defendant  Hasty  Is  con- 
cerned, ought  to  have  been  continued,  for  the 
reason  that  hU  counter  affidavit  purporting 
to  meet  the  facts  alleged  against  hfm  In  the 
affidavit  of  tbe  plalntitTs  agent  upon  which 
tbe  order  of  arrest  was  issued,  did  not  con- 
tain a  denial  of  the  facts  and  charges  set  out 
against  him  in  the  plaintiff's  affidavit  Sec- 
tion 3  of  defendant's  affidavit  and  answer  is  a 
confessior  that  the  facts  stated  In  the  iiffi- 
davlt  of  the  plaintiff's  agent  were  true.  The 
defendant's  denial,  such  as  It  was,  was  sim- 
ply a  legal  construction  by  himself  of  the 
meaning  and  effect  of  the  acts  cliarged  against 
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liim.  The  facts  alleged  in  the  affidavit  of 
the  plaintiff's  agent  were  snfflclent,  If  true, 
to  warrant  the  Issuing  and  continuation  of 
the  order  of  arrest;  and  the  construction  as 
to  the  legal  effect  of  these  acts  and  charges 
put  upon  them  by  the  defendant  was  an  er- 
roneous one.  Guano  Co.  v.  Bryan  (at  this 
term)  supra.  However,  no  motion  was  made 
by  the  plaintiff  to  dismiss  the  motion  of  the 
defendant  ^o  set  aside  the  order  of  arrest, 
and  the  parties  went  to  a  trial  of  the  Issue 
of  fraud.  The  plaintiff  tendered  the  follow- 
ing issues  (with  others  not  necessary  In  this 
connection  to  mention):  "Have  the  defend- 
ants, or  eitoer  of  them,  and,  if  so,  which  one, 
appropriated  ''o  their  own  use  property  held 
by  them  In  trust  for  the  plaintiff,  or  held  by 
them  as  agents  for  the  plaintiff,  under  the 
contract  between  the  plaintiff  and  the  defend- 
ants, and  applicable  to  the  plaintiff's  debts?" 
The  defendants  tendered  an  issue  In  the  same 
language  as  the  one  offered  by  the  plaintiff, 
except  with  the  words  "with  Intent  by  such 
appropriation  to  binder,  delay,  and  defraud 
their  creditors"  substituted  for  the  words  in 
plaintiff's  issue,  "and  applicable  to  the  plain- 
tiff's debts."  The  Issue  tendered  by  tbe  de- 
fendants was  rejected,  and  the  one  tendered 
by  the  plaintiff  accepted.  The  defendants  ex- 
cepted. The  Jury  rendered  their  verdict  in 
favor  of  the  plaintiff,  and  thereupon  his  honor 
contlDued  In  force  the  order  of  arrest,  and 
the  defendants  appealed. 

His  honor  aommltted  no  error  In  submitting 
the  issue  tendered  by  the  plaintiff,  and  in  re- 
jecting the  one  tendered  by  the  defendants. 
In  Boykin  v.  Maddrey,  supra,  it  Is  held  that 
the  intent  with  which  the  trustee  or  agent 
commits  a  breach  of  trust  is  Immaterial  to 
be  proved.  A  misappropriation  carries  with 
it  a  fraudulent  purpose  aod  Intent  as  a  mat- 
ter of  law.  The  learned  Judge  who  delivered 
the  opinion  of  the  court  in  that  case  said: 
"The  law  gives  to  a  plaintiff,  whose  money  or 
property  has  been  put  beyond  his  reach  by  his 
agent  or  trustee  by  an  act  in  violation  of  his 
duty,  the  remedy  of  arrest  and  ball,  that  he 
may  the  better  compel  his  unfaithful  agent 
or  trustee  to  make  amends  for  his  unfaithful- 
ness, and  It  turns  a  deaf  ear'  to  one  who 
would  excuse  himself  by  asserting  that  he  did 
not  mean  to  do  wrong  when  consciously  dohig 
that  which  was  a  breach  of  the  trust  reposed 
In  him.'  »  •  •  Good  intentions  do  not 
at  all  lessen  tbe  wrongfulness  of  a  breach  of 
trust,  or  rather  the  law  will  not  allow  one  to 
say  that  he  violated  its  plain  precepts  with 
good  Intentions."  Tbe  defendants  did  not  In- 
troduce a  particle  of  evidence  calculated  to 
show  any  cause  or  reason  for  tbe  vacating 
the  order  of  arrest.  The  testimony  of  the 
plaintiff,  none  of  which  was  objected  to  by 
the  defendant  Hasty,  all  tended  to  show  that 
he  had  committed  a  breach  of  the  trust  re- 
posed In  him  by  the  plaintiff,  by  wrongfully 
misappropriating  and  converting  to  his  own 
use,  as  their  agent  and  trustee,  the  plaln- 
tUTs  property.   Tbe  defendants  asked  the 


court  to  Instruct  the  Jury  that  the  deed  of 
assignment  from  the  defendants  to  Marsh  did 
not,  upon  Its  face,  convey  the  property  of  the 
plaintiff  held  in  tmst  by  the  defendants  for 
the  plaintiff.  His  honor  refused  to  give  the 
Instruction,  and  the  defendants  excepted. 
There  was  no  error  In  the  ruling  of  tbe  court 
Whether  or  not  tbe  deed  of  trust  conveyed 
tbe  property  of  the  plaintiff  upon  Its  face, 
as  a  matter  of  law.  Is  immaterial,  so  far  as 
the  Investigation  before  tbe  court  was  con- 
cerned. As  a  matter  of  fact,  undisputed, 
the  defendant  Hasty  actually  turned  over  to 
Marsh  the  notes  and  guano  which  belonged  to 
the  plaintiff.  There  was  no  error  in  hie  hon- 
or's continuing  and  keeping  In  .force  the  order 
of  arrest  as  to  both  defendants. 

AVERY.  J.  I  dissent  from  so  much  <a  tbe 
opinion  as  holds  the  defendant  Little  to  be 
liable  to  arrest  Bridgers  t.  Taylor,  102  N. 
C.  86.  S  S.  £3.  893. 

(118  N.  C.  730 
BAUTH  et  aL  V.  SMITH. 
(Supreme  Court  of  North  Carolina.  May 

1896.) 

TkDBT  EbTATBS— ElQOITABLB  JOIUSDICTIOX. 

A  court  has  do  power  to  authorize  a 
sale  of  land,  and  a  reinvestment  of  the  ppiy 
ceeds,  where  the  land  is  held  under  a  deed  of 
trust  creating  contingent  remainders,  wl^cdi  ren- 
ders it  impossible  for  the  court  to  know  that 
ull  interests  are  before  it 

Appeal  from  superior  court,  Mecklenburg 
county;  Timberlflke,  Judge. 

Action  by  Oarrie  E.  Smith  and  others 
against  W.  M.  Smith.  Decree  tov  defendant 
and  plaintiffs  appeal.  Affirmed. 

Clarkaon  &  Dula,  tor  appellanbL  James  A. 

Bell,  for  appellee. 

FAIRCLOTH,  0.  J.  The  plaintiffs'  appli- 
cation Is  for  an  order  to  sell  land,  and  rein- 
vest the  proceeds.  They  show  that  It  would 
promote  their  Interest  if  they  can  do  so.  The 
deed  under  which  they  derive  their  Interest 
shows  an  estate  for  life  In  Carrie  E.  Smith, 
with  divers  contingent  remainders,  depend- 
ing upon  the  happening  of  several  future 
events.  However  well  tbe  court  might  be 
convinced  of  tbe  propriety  of  the  sale,  it  is 
powerless  to  grant  the  plaintiffs'  application, 
for  the  reason  that  these  remainder  inter- 
ests are  not  fund  cannot  be,  before  the  court 
as  they  can  only  arise  in  futuro.  Whether 
or  when  they  may  arise  does  not  affect  the 
question,  as  they  may  do  so.  They  cannot 
now  be  repreaented  even  by  classes,  because 
of  the  uncertainty  of  future  events.  This 
rule  has  been  long  settled,  and  the  reasoning 
seems  to  be  exhausted  In  the  following  cas- 
es, cited  by  the  def«idant:  Wataou  v.  Wat- 
son, 3  Jones,  Eq.  400;  Justice  v.  Gnlon,  76 
N.  C.  442;  TouDg  V.  Xounc,  87  N.  a  132.  2 
8.  E.  78. 

Affirmed* 
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HSRBICK  T.  INTRAMONTAINB  R.  OO. 
^nprema  Court  of  North  Oaiolina.    May  5, 

1S96.) 

SiKBET  Railways— UsB  of  Strbbts  THEBBfOR— 
K1GHT8  OF  Abottino  Fbopsrtt  OwNBRSi 
The  mere  coDstnictioQ  of  a  street  rail- 
way does  not  impose  on  the  street  an  additional 
servitude,  bo  aa  to  require  therefor  the  condem- 
nation of  the  rights  of  the  abnttinx  ptoQerty 
owners  in  the  street 

Appeal  from  superior  court,  Buncombe 
county;  Graham,  Judge. 

Bill  by  Duff  Merrick  agalnat  the  Intnunon- 
taine  Railroad  Company.  Frcnn  an  order  re- 
atralnlng  def aidant  from  constructing  its 
road.  It  wpeala.  Beyersed. 

3.  8.  Adams,'  for  appellant  J.  H.  Merrl- 
mon,  for  a]n>eUeeL. 

FAIRCLOTH,  O.  J.  Upon  examination  of 
the  record  we  asaome  that  the  city  of  Aahe- 
TlUe  Is  duly  Incorporated  with  the  usual  mu- 
nicipal powers,  and  that  the  d^endant  is  a 
eorpOTatlon  with  certain  powers  given  by  Pri- 
vate Act  1895,  c.  29.  We  also  assume  from 
the  record  that  Montford  avenue  Is  a  public 
street  laid  out  by  and  under  the  control  of 
said  municipal  corporation;  also  that  the  own- 
ers of  the  lots  abutting  on  said  avenue  have 
at  least  proprietary  interests  in  said  street 
The  defendant  is  authorized  by  its  charter  to 
build  a  street  railway  on  said  avenue  by  per- 
mission of  said  city  of  Asheville,  which  per- 
mission has  been  granted,  so  far  as  the  city 
can  do  so  in  taw.  This  Is  the  real  question: 
Can  the  city  authorlz<;  the  buUdlng  of  a  street 
railway  on  one  of  Its  streets  without  con- 
demnation or  consent  of  the  adjacent  lot  own- 
ers?- The  plaintiff  denies  such  authority,  and 
relies  on  White  v.  IlaUroad  Co.,  113  N.  C.  610, 
20  S.  B.  191,  In  which  it  was  held  that  the 
use  of  a  street  for  an  ordinary  ateam  railroad 
Is  not  a  legitimate  use  of  the  street  for  pub- 
He  purposes,  and  neither  the  legislature  nor 
city  can  authorize  such  a  railroad  to  be  con- 
structed and  operated  thereon  against  the 
abutting  proprietor's  will  without  compensa^ 
tion  in  damages.  The  distinction  between  a 
ateam  railroad  and  a  street  railway  has  not 
been  heretofore  presented  to  this  court  The 
test  seems  to  be,  from  tbe  best  authorities, 
whether  It  is  a  thoroughfare  with  distant  ter^ 
minus  or  is  It  a  mere  local  convenience  within 
the  corporate  limits.  "The  land  taken  for 
streets  in  cities  and  boroughs  Is  In  the  exclu' 
slve  possession  of  the  municipality,  which 
may  use  the  footways  as  well  as  the  cart- 
ways for  any  urban  servitude  without  further 
compensation  to  the  lot  owners.  Nor  does  the 
construction  of  a  street  passenger  railway  up- 
on the  surface  of  the  street  impose  any  addi- 
tional servitude  upon  the  property  fronting  on 
the  street  so  occupied."  Pennsylvania  B.  It 
T.  Montgomery  Co.  Pass.  Ry.,  167  Pa.  St  70. 
31  AtL  468.  The  other  authorities  dted  and 
sustaining  fhe  above  view  are:  Elliott,  Roads 
ft  S.  5SS;  Oooley,  Const  Llm.  683;  DUL  Mun. 


Corp.  (4th  Ed.)  868;  Kennelly  r.  Mayor,  etc, 
of  Jeraey  City  (N.J.) 30  Aa531;  Llmburger  v. 
Railway  Co.  (Tex.  Sup.)  30  8.W.534.  Kennel- 
ly's  and  Llmburger*s  Cases,  supra,  apply  the 
principle  of  horse  cars  to  electric  street  cars. 
If  tbe  street  railway  shotild  be  so  constructed, 
—for  Instance,  If  it  should  shut  out  or  shut 
off  the  abutter  with  ^mbanlcments,  and  thus 
materially  impair  Ills  rights,— this  would  seem 
to  be  an  additional  burden,  and  subject  tbo 
company  to  damages.  The  right  to  an  In- 
junction without  an  allegation  of  irreparable 
injury,  or  of  insolvency  of  the  defendant,  was 
not  urged,  and  we  wlU  put  our  decision  upon 
tbe  ground  taken  by  counsel.  Street  railways 
being  for  the  general  convenience,  and  it  not 
appearing  how  the  plaintiff  would  be  dam- 
aged, we  think  the  defendant  should  be  al- 
lowed to  proceed,  and  the  restraining  wder 
vacated,  upon  the  facts  now  presented.  Re- 
versed. 

cm  N.  c.  »i) 

ROBBRSON  V.  MORGAN. 
(Supreme  Court  of  North  Carolina.    May  5, 
■1896.) 

KsQUQiiios — Fires— Plbadi  so — Dbclaration. 

1.  Though  a  complaint  in  an  action  for 
the  destruction  of  plaintifTs  fencing,  etc.,  by  a 
fire  started  by  defendant  appears  to  have  been 
brought  under  Code,  §§  62,  53,  which  applies 
only  to  adjoining  landowners,  yet  where  it  al- 
leges that  defendant  willfully  permitted  the  fire 
to  spread  over  and  bard  plaintiffs  fencing, 
etc.,  it  may  be  treated  as  a  common-law  action 
for  negligence. 

2.  An  agreement  by  plaintiff  to  take  care 
of  his  own  lands,  and  to  put  out  a  fire  started 
on  defendant's  lands,  prevents  recovery  by 

Cil&intiff  for  damages  caused  by  the  fire  spread- 
og  to  his  own  premises. 

Appeal  from  superior  court;  Haywood 
county;  Robinson,  Judge, 

Action  by  M.  N.  Roberson  against  J.  L. 
Moi^an.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

Smatbers  &  Crawford,  for  appellant  J. 
M.  Moody,  for  appellee. 

FURCHES,  J.  This  action  seems  to  have 
been  brought  and  tried  under  sections  52  and 
53  of  the  Code.  It  Is  admitted  In  the  state- 
ment of  the  case  on  appeal  that  plaintiff  and 
defendant  are  not  adjacent  landowners. 
This  being  so,  sections  52  and  53  do  not  ap- 
ply, and  plaintiffs  action  cannot  be  main- 
tained under  the  statute.  But  it  was  argued 
here  that  if  it  cannot  be  maintained  under 
the  statute.  It  may  be  as  at  common  law. 
To  this  the  defendant  objected  that  the  com- 
plaint does  not  all^e  a  common-law  liabili- 
ty, in  that  it  failed  to  allege  negligence.  And 
it  Is  plain  enough  that  the  complaint  was 
not  framed  with  a  view  to  a  common-law 
liability,  and  does  not  in  terms,  allege  negli- 
gence. Yet  we  are  of  opinion  that  negli- 
gence is,  in  effect  alleged  In  the  allegation 
that  "defendant  willfully  permitted"  the  fire 
to  spread  over  and  bum  plaintiffs  fencing. 
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etc.,  and  that  under  the  Uberallt;  of  the 
Code  practice,  aa  constraed  In  Stofcea  t.  Tay- 
lor, 101  N.  a  801,  10  8.  E.  566,  and  Fulpa  t. 
Mock,  108  N.  O.  eol,  13  S.  B.  92,  the  com- 
]>IaiDt  might  be  stistalned  as  stating  a  com- 
mon-law cause  of  action.  And  If  the  case 
had  been  tried  on  UiIb  theory,  and  there  had 
been  no  other  errors  In  the  trial,  we  would 
affirm  the  judgment  There  should  be  alle- 
gata as  well  as  probata.  Smith  r.  Associa- 
tion. 116  N.  G.  102,  21  S.  E.  83.  But  defend- 
ant alleges  that  be  had  an  agreement  with 
plaintiff  to  put  out  tbe  fire,  and  plalntlCT 
agreed  to  look  after  and  take  care  of  his 
lands.  And,  from  the  evidence  ,sent  up  aa  a 
part  of  the  case  on  appeal.  It  appears  that 
defendant  Introduced  evidence  tending  to  es- 
tablish this  allegation.  And  defendant  makes 
this  as  one  of  his  assignments  of  error,— 
that  the  court  did  not  give  him  the  benefit 
of  this  evidence  In  his  charge.  It  doea  not 
appear  that  defendant  requested  the  court 
to  charge  upon  this  evidence,  which  he 
should  have  done,  If  he  wanted  the  benefit 
of  an  exception.  But  It  appears  to  us  that 
the  case  was  tried  under  the  conception  that 
defendant  was  liable,  if  liable  at  all,  under 
sections  52  and  53  of  the  Code,  which  was 
an  error,  and  that  It  has  not  been  presented 
to  the  Jury  and  tried  as  a  common-law  lia- 
bility, In  which  the  parties  were  put  square* 
ly  at  issue,  upon  the  correct  theory  of  the 
case.  If  plaintiff  did  agree  with  the  defend- 
ant that  he  should  put  out  the  fire,  and  that 
plaintiff  would  look  after  and  take  care  of 
his  premises,  he  should  not  recover.  Rober- 
8on  V.  Kirby,  7  Jones  (N.  0.)  477.  It  may 
be  that,  when  the  case  goes  back  for  a  new 
trial,  plaintiff  will,  by  leave  of  court,  amend 
his  complaint  so  as  to  make  It  more  In  con- 
formity with  the  rules  of  pleading,  as  a 
common-law  action.  We  are  of  the  opinion 
them  ahotild  be  a  new  trial. 


(U8  N.  G.  839) 

HARDING  et  al.      HART  et  aL 

(Supreme  Court  of  North  Carolina.    May  S, 
188a) 

^BBMATDBS  APPEAL. 

After  a  case  was  referred  under  the 
Code^  the  parties  agreed  that  the  order  be  chan- 
ged BO  aa  to  make  the  case  an  arbitration  by 
the  referees.  Before  an  award  was  made,  de* 
fendants,  in  wilting,  revoked  their  agreement 
to  arbitrate.  The  referees  refnsed  to  recognize 
the  revocation  of  snbrnlseion,  and  made  and 
filed  an  award.  On  defendants*  exceptions, 
the  court  set  aside  the  award,  and  re-referred 
the  case.  Edd,  that  an  appeal  by  plaiDtifEs  was 
premature. 

Appeal  from  superior  court.  Buncombe 
county;  Robinson,  Judge. 

Action  by  MUton  Harding  and  others 
against  John  Hart  and  others,  in  which  an 
order  of  reference  was  made  by  consent,  un- 
der the  Code.  Afterwards  the  attorneys  for 
the  parties  agi«ed  that  the  order  afaonld  be 
so  changed  as  to  make  the  case  an  arbitra- 


tion by  the  referees.  Before  an  award  was 
made,  the  defendants,  in  writing,  nvAei 
and  annulled  tbe  agreement  of  submission  to 
arbitration.  Tbe  referees  refused  to  recog- 
nize tbe  revocation  of  submission,  and  made 
and  filed  an  award  to  which  defendants  ex- 
cepted. From  an  order  setting  aside  the 
award  and  re-referring  tbe  case,  plalntUb 
appeal.  Dismissed. 

W,  W.  Jones  and  Y.  S.  Lusk,  for  a.pp^ 
lants.   Moore  &  Moore  and  Sh^herd  ft  Bus- 

bee,  for  appellees. 

MONTGOMERY,  J.  The  agreement  to 
submit  to  arbitraUon  was  made  before  tbe 
referees  who  bad  been  appointed  by  the  court 
for  the  purpose  of  stating  an  account  between 
the  parties.  Before  the  testimony  had  been 
concluded,  tbe  defendants  served  a  notice  up- 
on the  arbitrators  appointed  by  themselves,— 
the  same  persons  who  had  been  appointed  ref- 
erees by  the  court,— In  which  notice  tbey  said 
that  they  "do  now  and  hereby  revoke  and  an- 
nul the  agreement  and  submission  heretirfore 
made  to  arbitrate  tbe  matters  In  dispute  in 
this  case  between  them  and  the  plaintUCs. 
and  ask  that  tbe  matter  be  determined  by 
you,  under  tbe  order  of'court,  as  referees." 
The  report  was  made  to  tbe  court,  and  tbe 
same  was  set  aside  and  tbe  matters  re- refer- 
red. An  order  was  also  made  for  new  par- 
ties, and  the  taking  of  additional  testimony. 
Tbe  plaintiffs  appealed. 

The  appeal  Is  premature.  The  order  of  tbe 
court  was  only  Interlocutory.  Pialntiffs 
should  have  assigned  errors  and  exceptions, 
and  bad  tbe  same  noted  In  tbe  record,  so  tbat 
tbe  whole  might  be  brought  up  by  an  appeal 
from  the  final  Judgment.  Halley  v.  Gr^,  93 
N.  C.  195;  BlackweU  v.  McCalne,  lOB  N.  C. 
460,  11  S.  E.  360;  Warren  v.  Stanc'M,  113  N. 
0. 112,  23  S.  B.  216.  Tba  i^peal  must  be  dia- 
missed.  Dismissed. 


(US  N.  a  ttu 

STATB  ex  reL  BATTLE  et  aL  T.  BAIRD 

et  al. 

(Supreme  Court  of  North  Carolina.    May  5, 

1896.) 

OrriouL  Bonds — Prksdvptioh  as  to  Validitt— 

PBOOP  — CONSTRUOTION— SdFPICIBKOY  OP  SciC- 
HONS— ACOBPTAKCB  OP  BBRVIOa^BRTlOB  WUUI 

Shbkifp  is  Paktt— Jddohbst  om  DsrAtrLT. 

1.  Under  Code,  j  72,  providing  that  the 
clerk  of  the  superior  court  must  sive  bond,  aa 
iustrument  purporting  to  be  the  bond  of  such 
clerk,  found  in  the  keeping  of  tbe  pKH>er  cus- 
todian, will  t>e  presumed  to  have  been  properly 
given  and  accepted  as  such. 

2.  Under  Code,  E  1251,  providing  that  the 
registry  or  duly-cerufied  copy  of  the  record  of 
any  instrnment  required  to  oe  refdstered  la  ad- 
missible, as  tuU  and  sufficient  evwence  of  sudi 
instrument;  and  Code,  S  73,  providing  that  the 
register  of  deeds  stiail  register  and  keep  tbe 
bond  of  the  clerk  of  the  saperior  court, — a  regis- 
try or  duIy-certlSed  copy  of  the  record  of  taeb 
bond  is  competent  evidence  of  its  provisions. 

3.  Where  a  bond  given  by  so  officer  elected 
for  a  term  of  foor  years,  beginniiig  in  1S3I.  re- 
cites that  the  term  was  tor  four  years  from  and 


Digitized  by  Google 


N.a) 


BTATB  «. 


L  BAIfU>. 


669 


mtta  the  lit  day  Ancnat,  1878,  midt  error 
in  the  date  does  not  tnraUdate  the  bond,  hnt 

ma7  be  treated  as  smidnaage. 

4.  A  summonB  In  the  nature  of  an  alias  is- 
sued against  a  defendant  not  serred  w^th  the 
original  snnunons.  and  made  returnable  at  a 
future  term,  at  which  an  amended  complaint 
is  filed,  naming  him  a«  parlr  defendant,  u  suf- 
ficient, althonjsh  .eooneetlng  wimmonsos  wer» 
not  iffsued. 

6.  B7  acceptance  of  service  of  summons, 
defendant  ia  precloded  from  afterwards  object- 
ing to  the  serriee  as  not  made  bj  a  prt^er  offi- 
cer. 

6L  In  an  actimi  wherdn  the  sheriff  is  a 

party  defendant,  a  inuD™o°s  issued  against  a 
co-defendant  is  properly  addressed  to,  and 
served  by,  the  coroner,  under  Code,  }  658.  re- 

Siiring  uie  coroner  to  act  in  all  actions  where 
e  sheriff  is  a  partr. 

7.  In  an  action  against  sureties  for  breach 
of  an  offidal  bond,  on  failure  of  a  defendant  to 
answer,  a  jpdgment  entered  against  liim  on  de- 
fault cannot  be  final,  the  action  not  being  upon 
breach  of  an  express  or  implied  contract  to  pay 
a  sum  of  money  fixed  hj  the  terms  thereof,  or 
ascertainable  tnerefrom,  as  prorided  in  Code, 
i  386,  but  must  be  by  default  and  inquiry,  as 
provided  by  section  386. 

Appeal  from  superior  court.  Buncombe 
conntr;  Boblnson,  Judge. 

Action  by  the  state,  on  the  relation  of  B; 
H.  Battle  and  Walter  Clai^  executois  of 
EHeanor  H.  Swain,  deceased,  against  B. 
Baird,  administrator  of  B.  W.  Hwndon,  de- 
oeaaed,  ajid  R.  L.  Luther,  and  others,  to  re- 
cover upon  the  ofiQclal  bond  of  said  Hemdou 
as  d.erk  of  the  superior  court,  the  other  de- 
f  emdants  being  stLretles  on  said  bond.  There 
was  Judfment  on  default  against  B.  Baird, 
afl  administrator,  and  against  defendant  K, 
L.  Luther,  from  which  defendant  Luther  ap- 
pealed. There  v/hs  Judgment  against  plain- 
tiff as  regards  the  other  defendants,  from 
which  plaintiff  appealed.  Berersed. 

DaTldeon  &  Jones,  Battle  A  llc»decal,  and 
J.  B.  Batchelor,  for  plalutlflB.  Modm  ft 
Moore,  for  defendants. 

rUBOHBS,  J.  This  Is  an  action  on  the 
effidal  bond  of  B.  W.  Herndon,  deA  of  the 
snperlor  coiirt  of  Brntcombe  coonty.  At  the 
trial,  ptolntlfflB  offered  la  eridmce  the  regis- 
ter's books  of  Bnnomnbe  oonntjr,  containing 
what  purported  to  be  the  offldal  bond  of 
■aid  Hemdon  as  deck,  algned  himself 
and  the  other  defendants,  as  his  sorettee. 
This  was  objected  to  and  mled  oat  the 
court,  and  plalntlfla  excepted.  Plaintiffs 
then  produced  the  original,  and  proved  the 
■IsnatareB  of  each  at  the  defendants,  and 
tbea  offered  tUs  In  evidence.  But  this  was 
also  objected  to  by  d^oadants,  and  exclud- 
ed by  the  oonrt,  and  plaintiffs  again  except- 
ed, solHnltted  to  a  nonsuit  and  appealed. 
This  ccHMtttntss  the  case  on  plalntUEs*  ap- 
peaL  There  are  no  reasons  assigned  in  the 
record  oC  this  appeal  for  the  objections  to 
the  IntroductloQ  of  this  evidence,  not  why 
It  was  ruled  oat;  and.  after  a  thorough  ex- 
amination, we  find  no  authority  for  the  rul- 
ing of  tiie  comt.  A  clerk  of  tbe  sapertor 
court  holds  a  high  and  reqxmslble  public  of- 


fice, and  <nie  that  he  cannot  bali  without 
entering  Into  bond  as  reanired  by  law  (Code, 
I  72).  This  being  80,  It  will  b6  presajned 
that  be  did  so,  and  any  such  bond  found  In 
the  keeping,  of  the  proper  custodian  will  be 
presomed  to  hare  been  properly  given  and 
aooqtted  as  socb.  Kdlo  t.  Maget.  18  N.  G. 
421.  And,  if  neceasaiTi  It  may  be  proved  as 
at  oommoQ  law,  without  even  being  subject 
to  the  strict  roles  of  evldaioe.  Wb«»  there 
Is  a  subscribing  witness,  It  may  be.prored  by 
other  witnesses,  as  it  there  was  no  subscrib- 
ing wttness.  Short  v.  Gurile,  8  Jones  (N.  a) 
42l  This  is  allowed  upon  the  grounds  of 
public  policy.  But  It  is  not  necessary  that 
we  should  pursue  this  line  of  prottf  farther, 
as  It  was  clearly  admlsalUe  as  a  r^^lstered 
bond.  The  register  of  deeds  was  antborlsed 
to  take  the  acknowledgment  of  this  bond, 
and  to  register  tbe  same.  Code,  $  73.  It 
being  of  soldi  public  Impcntance  that  official 
bonds  should  be  preserved,  the  legislature 
provided  tor  and  required  that  they  should 
be  registered,  as  an  additional  means  of  pre- 
serving  this  eridenoe.  In  which  the  public 
was  interested.  And,  as  this  was  tbe  cleA's 
bond,  he  could  not  pass  on  the  same,  and 
admit  it  to  probate^  being  a  party  Interested. 
White  T.  Connelly,  106  N.  O.  65,  11  S.  B. 
177;  Turner  t.  Connelly,  105  N.  C.  75,  U  S. 
B.  179.  80  tbe  l^Mature  authorised  the 
register  of  deeds  and  ex  officio  deik  of  the 
board  of  commissioners,  whose  duty  It  was 
to  pass  upon  and  accept  the  clerk'g  bond,  to 
take  the  acknowledgment  and  probate,  and 
to  register  the  same.  Code,  i  78.  The  bond 
being  authorized  to  1m  registered,  the  "reg- 
istry," or  register's  botto  containhig  this 
registered  bond,  was  competent  evidence, 
and  should  have  been  a^ltted.  Id.  |  1251. 

Having  oonsidued  the  iriatotlfTs'  appeal, 
we  come  to  the  conslderatl<m  of  defendant 
Luther's  appeal  He  contends  that  be  was 
not  In  courl;  and  therefore  no  Judgment 
could  be  taken  against  him;  that  tbe  sum- 
mons against  him  purpwts  to  be  an  alias 
summons,  wboi  in  fact  it  was  not,  as  there 
had  beMi  no  alias  ordered  at  the  June  term 
of  the  court;  that  this  bn^  the  connection 
with  the  original  order  of  alias  summons. 
Tbla  is  true,  that  It  broke  the  connection, 
and  it  could  not  rdate  back  beyond  Its  date. 
Sltberidge  v.  Woodley,  83  N.  C.  11.  But 
still  It  was  a  summons  returnable  to  August 
term,  upon  which  he  acknowledged  service 
more  than  10  days  \teCan  that  term.  It  has 
been  several  times  hdd  by  this  court  that 
the  only  purpose  of  the  summcHis  is  to 
bring  the  party  into  court,— to  notlCy  him 
that  there  will  be  a  complaint  filed  against 
him  at  tbe  retqin  term.  The  sumnMHU  un- 
der the  Code  In  no  way  Indicates  the  cause 
of  action.  That  Is  to  be  learned  from  the 
complaint  In  this  It  differs  from  the  writ 
under  the  <^  practice,  wbleh  did  to  some 
extent  Indicate  the  plaintiff's  cause  aa- 
Hon.  Tbe  defradant  Luther,  according  tft 
aU  tbe  authorltiee  that  we  know  ot,  must  be 
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held  to  have  been  brought  Into  court  at  Au- 
gust term,  1895;  and  at  this  term  an  amend- 
ed complaint  was  flled  In  the  action,  by  leave 
of  court.  In  which  he  Is  named  as  one  of 
the  defendants. 

Another  objection  of  this  defendant  to  his 
being  In  court  Is  that  this  summons  was  is- 
sued to  the  coroner,  and  not  to  the  sheriff, 
of  Bmnoombe  county.  There  Is  more  than 
one  reason  why  this  objection  cannot  be  sus- 
tained. The  first  is  that  It  Is  a  summons  (a 
notice  to  this  defendant)  to  be  at  court  at 
AxTgust  term;  that  the  plaintiffs  will  file  a 
complaint  against  him  at  that  time.  And 
he  accepts  this  notice.  The  coroner  has 
nothing  to  do  with  It  By  his  own  act,  he 
puts  himself  in  court  But  anothn-  reason 
is  'that  the  law  re^iulres  the  coroner  to  act 
when  the  sheriff  is  a  party.  Code,  S  658. 
"Hie  coroner  baring  the  right  to  act,  it  will 
be  presumed  that  he  acted  properly,  until 
the  contrary  Is  shown.  If  he  had  served  the 
summons.  But  in  this  case  it  appears  from 
the  affidavit  of  defendant  Lnther  that  one 
of  the  defendants  (W.  J.  Worley)  was  sher- 
iff of  Buncombe  county,  and  the  first  sum- 
mons, as  well  as  this,  was  Issued  to  the  coro- 
aer.  It  must  therefore  be  held  that  defend- 
ant Luther  was  in  court  from  and  after  Au- 
gust term,  1895.  But  he  flled  no  answer  for 
tlie  reason,  as  he  says,  that  he  had  a  con- 
versation with  his  oo-defendants,  and  agreed 
to  bear  his  part  of  counsel  fees  to  defend 
the  action;  that  they  agreed  to  attend  to 
the  employment  of  attorneys,  and  he  thought 
they  had  done  so,  and  for  that  reason  he 
gave  the  matter  no  further  attention.  This 
would  seem  to  be  somewhat  Inconslst^t 
with  his  other  defense,  that  he  was  not 
even  In  court  But  to  give  him  the  full  bene- 
fit of  the  statements  contained  In  his  own 
affidavit  0.3  the  court  did  not  find  the  facts, 
as  we  thiid£  It  should  have  done  if  defendant 
requested  it  instead  of  making  the  affida- 
vits a  part  of  the  case  on  appeal,  still  it 
cannot  benefit  the  defendant  Bank  v. 
Foote,  77  N.  C.  131.-  And,  while  we  cannot 
allow  the  defendant  to  have  the  Judgment 
set  aside  upon  the  ground  of  excusable  neg- 
lect we  fed  bound  to  set  it  aside  upon  the 
ground  <^  its  being  Irregularly  token,  con- 
trary to  the  statute  and  the  practice  of  the 
court  It  Is  not  such  a  final  Judgment  as  is 
provided  for  In  section  385  of  the  Code,  but 
oould  only  be  a  Judgment  by  default  and  in- 
quiry, under  section  886,  which  cannot  be 
executed  uutdl  the  next  term. 

It  therefore  foUows  from  what  has  been 
said  that  the  Judgment  of  nonsuit  must  be 
set  aside,  and  a  new  trial  had,  and  that  the 
Judgment  against  the  defendant  Lnther  must 
be  set  aside,  and  the  case  proceeded  with 
according  to  law  against  all  the  defendants 
In  court 

It  was  suggested  on  the  argument  here 
tbat  the  bond  declared  on  did  not  cover  the 
demand  In  plalntlflB*  complaint,  for  the  rea- 
son that  It  said  from  and  aft»  <*the  Ist  day 


of  August  1878."  This  qaesUoa  was  not, 
and  could  not  have  been,  l>ef  ore  the  court  be- 
low for  Judicial  determination,  as  the  court 
hdd'  that  the  tmnd  was  incompetent  evi- 
dence, and  did  not  allow  It  to  oome  before 
the  court,  and  therefore  could  not  Judirially 
construe  a  bond  which  was  not  before  the 
court  for  construction;  nor  does  It  appear 
from  the  record  that  the  court  did  do  so. 
Nor  can  we  say  that  the  record  presents  this 
question  for  onr  determination;  but  as  it 
was  called  to  our  attention  and  argued,  and 
as  the  same  question  may  be  presented  on  a 
new  trial,  we  think  It  proper  for  ub  to  inti- 
mate our  opinion  now.  Therefore,  If  It  shall 
appear  cm  the  new  trial  that  Hemdon  was 
elected  derk  In  1884,  gave  this  bond,  and 
was  Inducted  into  office,  and  served  as  clerk, 
he  and  his  sureties  would  be  liable.  This 
would  show  that  this  expression  after  "the 
1st  day  oi  August,  1878,"  was  an  Inadver- 
tence, or  that  It  was  an  attempted  fraud  oo 
the  public,  neither  of  which  will  be  allowed 
to  defeat  public  Justice.  We  suppose  It  was 
an  Inadvertence,  caused  from  copying  from 
a  bond  of  a  former  date.  If  Hemdon  Is 
shown  to  have  been  elected  and  Inducted 
Into  office  In  1884,  this  explains  the  bond,  and 
this  Inadvertence  may  be  treated  as  stricken 
out  or  as  surplusage,  and  the  bond  be  good- 
State  V.  Martin,  69  N.  C.  175;  Kello  v.  Ma- 
get  supra.  There  is  errOT.  This  will  be 
certified  that  the  action  may  be  proceeded 
with  as  pointed  out  ^n  this  opinion.  Error. 

CLARK,  did  not  sit  on  the  hearing  of 
these  appeals. 


018  H.  a  S13> 
CRAWFORD  T.  BARNES. 
(Supreme  Court  of  North  Carolina.    May  5* 
1886.) 

Blander— Words  not  Actionabu-^pboi&i. 
Damaobb. 

1.  A  statement  by  defendant  fn  a  pnblk 
Bpeecb  that  plaintiff,  a  member  of  congress, 
"had  signed  the  'Alliance  demands*  and  then 
went  toWasbington  as  coogressman,  and  repu- 
diated those  demands,"  charges  neither  a  crime 
nor  a  dereliction  of  official  dutgr,  and  is  not  ac- 
tionable per  Be. 

2.  An  aUegation,  as  special  damages,  in  a 
complaint  for  slander,  that  plaintiff  was  defeat- 
ed for  re-election  as  a  member  of  confess  br 
reason  of  the  defamation,  cannot  be  sustained 
where  the  action  wns  commenced  and  summons 
isBoed  before  the  election  was  held. 

Appeal  from  superior  court,  Haywood  coun- 
ty; Robinson,  Judge. 

Action  by  W.  T.  Crawford  against  W.  3. 
Barnes  for  defamation  of  character.  Judg- 
ment sustaining  a  demurrer  to  the  cmnplidnt 
and  plaintiff  f^tpeals.  AfBrmed. 

R.  D.  GUmer  and  J.  M.  Mj>od7,  for  aivel- 
lant   W.  J.  Pede,  for  app^ee. 

CLARK,  7.  Tlie  language  charged  to  hav* 
been  uttered  by  the  defendant  did  not  Im- 
pute to  the  plaintiff  an  indictable  or  Infamous 
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offense;  nor  was  It  caJcoIated  to  disparage 
him  in  'his  office,  for  It  was  bo  part  of  his 
c^clal  obligation  to  support  the  "Aillance 
demands."  Hence  the  words  are  not  action- 
able per  se.  Ramsey  t.  Cheefc,  109  N.  a 
270.  13  S.  E.  775;  Barnes  t.  Crawford,  115 
N.  O.  76,  20  S.  B.  386;  Odger,  Sland.  &  L. 
306.  The  action,  therefore,  cannot  be  sus- 
tained, except  upon  allegation  and  proof  of 
special  damage.  The  special  damage  alleged, 
to  wit,  the  loss  of  the  election  of  the  plain- 
tiff to  congress,  did  not  accrue,  according  to 
the  complaint,  till  the  6th  of  November,  and 
the  summons  was  Issued  on  the  17th  of  Sep- 
tember. The  damage  not  having  accrued  be- 
fore the  summons  issued,  the  action  cannot 
be  maintained.  Bynum  t.  Commissioners, 
101  N.  C.  412,  8  S.  B.  136;  State  v.  Turner, 
96  N.  O.  416,  2  S.  B.  51;  NeweU,  Defam.  p. 
851,  S  19,  and  Id.  p.  852,  «  21.  The  third  and 
fomtb  grounds  of  demurrer  were  well  taken. 
It  Is  not  necessaiy  to  consider  the  other 
grooiids  assigned  In  the  demtirrer.   No  eriOT. 

AYBBT  and  MONTGOMEKY,  JJ.,  did  not 
Bit  on  the  hearing  of  this  ai^peal. 


018  N.  a  890) 

WOLF  et  al.  t.  ARTHUR  et  al. 
(Svvreme  Court  of  North  Carolina.    Mar  5t 

1S90.) 

FlUUDtn.SIITC!ONTBTAK0I8— NOTICX  BT  FOBOHASBR 
—  COKBOPT  INTBKT  or  PcnCHASBB  — 

SUSPICIOOa  CiRCUHSTANCBS. 

1.  A  transfer  of  property  for  a  valnable 
consideration  may  be  optield,  though  it  was  in- 
tended to  defraud  creditors,  where  it  is  not 
shown  that  the  grantee  had  notice  of  the  fraud, 
or  of  such  facts  as  would  put  a  prodent  man  on 
inqtiiry. 

2.  Fraad,  in  law,  does  not  necessarily  in- 
Tolre  a  corm^t  intent  on  the  part  of  the  person 
to  whom  it  18  imputed ;  and  knowledge  of  a  ski- 
er's purpose  to  defraud  his  creditors  may  vitiate 
a  sale,  though  the  intent  of  the  purchaser  was 
to  secore  an  honmt  debt  due  him. 

3.  Where  teetlmonr  In  an  action  to  cancel 
a  transfer  of  property  as  In  fraud  of  creditors 
tends  to  ezdte  suspicion,  and  to  show  badges 
of  fraud,  the  court  may  mention  the  circum- 
stances, and  instmct  the  jury  to  consider  them. 
In  connection  with  all  other  circumstances,  as 
bearing  on  the  question  of  Intent. 

Appeal  from  superior  conrt.  Haywood  conn- ' 
ty;  Graham,  judge. 

Action  by  Heary  W.  Wolf  &  Co.  and  others 
against  J.  W.  L.  Arthur  and  others  to  set 
aside  a  conveyance  alleged  to  be  in  fraud  of 
creditors.  From  a  Judgment  for  plaintiffa  de- 
fendantB  appeal.  Affirmed. 

J.  M.  Moody,  for  appellants.  A.  M.  Fry, 
for  appellees. 

AYBRY,  J.  -rtie  Issues  submitted  and  the 
responses  thereto  by  the  Jury  were  as  fol- 
lows: "(1)  Did  the  defendant  Arthur  trans-- 
fer,  seU,  or  dispose  of  bis  property,  described 
In  the  complaint,  with  intent  to  hinder,  de- 
lay, or  defraud  his  creditors,  or  any  one  of 
them?  Answer.  Yes.  (2)  Did  defendants 
Collins  &  Allison,  or  either  of  them,  have  no- 


tice of  such  fraudulent  intent  on  the  part  of 
defendant  Arthur?  Answer.  Yes."  The  court 
ftistructed  the  Jory  that  If  they  believed,  from 
the  testimony,  that  the  defendant  Arthur 
sold,  transferred,  or  assigned  the  proi>erty  de- 
scribed to  defendants  Collins  &  Allison,  with 
intent  to  hinder,  delay,  or  defraud  Smith  in 
the  collection  of  his  judgment,  they  should 
respond  to  the  first  issue  In  the  affirmative. 
Counsel  for  defendants  rested  his  argument 
mainly  upon  the  contention  that  the  finding 
upon  the  first  issue  should,  like  that  in  answer 
to  the  second,  have  been  made  to  depend  up- 
on the  Intent  of  Collins  &  Allison,  as  well  as 
that  of  Arthur.  In  a  subsequent  pOTtion  of 
the  charge,  the  Judge  told  the  Jury,  in  sub- 
stance, that,  even  though  their  answer  to  the 
first  issue  should  be  "Yes,"  the  burden  would 
still  rest  on  the  plaintiffs  to  satisfy  them  that 
the  defendants  Collins  &  AUIson  had  actual 
notice  of  the  fraud,  or  notice  of  such  facts  as 
would  induce  any  prudent  man  to  Institute 
and  prosecute  inquiries  that  would  have  led 
to  the  discovery  by  them  of  the  covinous  pur- 
pose of  Arthur.  It  Is  settled  law  in  North 
Carolina  that  a  sale  or  mortgage  for  a  valu- 
able consideration  may  be  upheld  as  valid, 
though  the  seller  or  mortgagor  intended  by 
the  transaction  to  delay  or  defraud  his  cred- 
itors, where  it  is  not  shown  that  the  pur- 
chaser or  mortgagee  participated  In  the  fraud- 
ulent purpose.  Battle  v.  Mayo.  102  N.  0.  at 
page  440,  9  S.  E.  at  page  384;  Beasley  v. 
Bray,  98  N.  C.  266,  3  S.  E.  497.  It  was  not 
error  to  tell  the  Jury  that  fraud,  in  law,  does 
not  always  necessarily  involve  a  corrupt  or 
dishonorable  intent  on  the  part  of  the  person 
to  whom  it  is  Imputed.  The  imowledge  on 
the  part  of  a  purchaser  of  the  seller's  purpose 
to  perpetrate  a  fraud  on  his  creditors  is  thus 
held  to  vitiate  a  sale,  though  the  intent  of  the 
former  was  to  secure  an  honest  debt  due  him. 
While  appellants'  counsel  did  not  abandon 
other  exceptions,  they  were  not  Insisted  up- 
on, A  careful  review  and  consideration  of 
the  exceptions  discloses  no  merit  in  any  of 
them.  There  was  no  error  in  the  speclfle 
mention  by  the  Jud^  In  his  charge  of  suspi- 
cious circumstances,  find  the  instruction  that 
the  Jury  might  consider  them.  In  connection 
with  all  other  circumstances,  as  bearing  upon 
the  question  of  Intent  The  testimony  refer- 
red to  tended  to  excite  suspicion,  and  to  show 
certain  badges  of  fraud,  which  challenged  in- 
quiry, without  raising  an  actual  presumption 
of  a  fraudulent  purpose.  Bank  v.  Glimer,  110 
N.  C.  684,  22  S.  E.  2.  There  was  no  error, 
and  the  judgment  Is  affirmed. 


(lis  N.  C.  986) 
GRAMLINO  et  al.  v.  DICKEY  et  al. 
(Supreme  Court  ot  North  Carolina.    May  6» 
1896.) 

AtTACHMBITT— JhTBBPLBA— VALUa  OT  PROPBBn— 
JDSTICB  or  TBS  PbACB— JURtBDIOTItHT. 

1.  Plaintiff  cannot  object  where  defendant 
in  cross-examination  repeats  the  queaiion  put 
by  plaintiff. 
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2.  Where  an  insolTent  sells  prop«rt7  to  a 
Bear  relattve,  the  burden  of  showing  a  bona  fide 
traasactlon  for  value  la  on  the  paraias«'.  , 

8.  The  burden  of  proTinr  that  a  wife  has 
acgnired  a  separate  property  In  her  earnings  bj 
agreement  with  her  hoaband  la  on  the  partr 
making  the  assertion. 

4.  Attachment  of  p««onal  -ptODerty  ia  only 
anciUaiT  to  the  action,  and  a  juatlee  of  the 
peace  mar  entertain  an  interplea  to  determine 
the  title,  thongb  the  valne  of  the  propertr  ex- 
ceed $S0. 

Appeal  from  guperlor  court,  Oberokee 
county;  Oraham,  Judge. 

BespectlTe  axOonu  bj  Oiamllns.  Spalding 
is  Oo.  ai^  others  against  T.  O.  Dickey,  A.  B. 
Dl{iey,  and  others  Interpleaded,  <*^*^wiing 
title  to  the  property  attached.  The  cases 
woe  consolidated  by  consent.  From  Jndg^ 
ments  in  faror  of  IntexreDers,  plalntisa  ap- 
I>eaL  AfBrmed. 

J.  W.  &  R.  li.  Oooper,  for  appellanti.  Fer^ 
gnson  &  Ferjgnson  and  Ben.  Posey,,  tot  appel- 
lees. 

FAIBOLOTH.  a  J.  The  plaintiffs  Insti- 
tuted sereral  actions  befwe  a  Justice  of  the 
peace  ag&lnst  defendant  T.  O,  Dickey  for 
sums  less  than  $200  In  each  case.  Dickey 

admitted  the  debts,  and  consented  to  Judg- 
ments. The  plalntllfB  also  attached  certain 
property,  alleging  that  it  was  Dickey's  prop- 
erty. The  other  defendants  interpleaded  be- 
fore the  justice,  alleging  that  they  were  the 
bona  fide  owners  of  the  property  before  the 
attachments  Issued.  The  plalntltts  flled  affl- 
daTlts,  and  moved  to  dismiss  the  Inteipleas 
on  the  ground  that  the  value  ot  the  proper- 
ty attacbed  was  more  than  950,  and  that  the 
Justice  could  not  try  the  title  to  property 
exceeding  $50  In  value.  The  value  Is  ad- 
mitted to  be  more  than  f50  In  each  case. 
The  motion  to  dlsmlBS  the  Interpleaa  was  al- 
lowed by  the  Jmtice,  and  the  Interveners 
ai^tealed.  The  cases  were  consolidated  by 
consent,  and  at  the  trial  the  court  below 
refused  to  sever  the  cases  for  trial,  and  also 
refused  to  dismiss  the  interpleaa  on  the 
grounds  above  stated,  and  plaintiffs  ap- 
pealed. 

The  defendant  Dickey,  on  the  same  day, 
but  after  the  attachments  were  levied,  made 
a  general  assignment  of  his  personal  proper- 
ty for  the  benefit  of  his  creditors.  Neither 
party  tendered  any  Issues,  and  tbe  court  sub- 
mitted these:  (1)  "Did  the  defendant  T.  O. 
Dickey  assign,  dispose  of,  or  secrete  his 
property  with  Intent  to  defiaud  bis  cred- 
itors, as  alleged  In  the  complaint?"  (2) 
"Was  the  defendant  T.  C.  Dickey,  on  the 
11th  day  of  December,  1893,  about  to  as- 
sign, dispose  of,  or  secrete  his  property  with 
intent  to  defraud  bis  creditors,  as  alleged  In 
the  complaint?"  Each  of  these  was  answer- 
ed, "No."  (S)  "Was  A.  B.  Dickey,  on  the 
11th  day  of  December,  1893,  the  owner  of  the 
horses  and  livery  outfit  described  in  the  in- 
terplea  In  this  action?"  Answer.  'Tes." 
The  fourth,  fifth,  and  sixth  issues  were  the 
same  as  to  the  other  Interpleaders,  and  each 


was  answered.  "Yes.**  There  was  consider- 
able evlde&ce  bearing  upon  tbe  valiiie  of  ttie 
property  and  the  alleged  sales  before  the  at- 
tachments Issued.  The  proofs  showed  that 
some  of  the  Interveners  were  near  relatives 
of  T.  a  Didkey,  and  that  one  waa  hla  wife. 
Plaintiffs  flled  numerous  exceptions.  They 
introduced  John  M.  Dickey,  who  testifled 
that  the  sales  made  to  the  Intervenem,  be- 
fore tlie  attaidunenta,  were  for  a  valn^e 
consideration  and  full  value.  Defendants 
asked  him,  "Was  the  transaction  between 
you  and  T.  O.  Dickey  for  a  valuable  and 
bcma  fide  consideration  on  your  partT*  An- 
swer. "Tes."  PlalnUCFs  objected.  His  hon- 
or told  the  Jury  "that  plaintiff  has  sliown  by 
his  own  witness  J.  M.  Didcey  that  each  of 
those  transactions  was  in  good  faith,  and 
for  a  valuable  consideration,"  and  that  "do- 
fendant  may  rely  entirely  on  tike  testimony 
furnished  1^  the  plaintiffs'  witnesses,"  in 
his  discretion.  The  defendants  question 
was  unobjectionable,  inasmuch  as  plaintiffs 
bad  asked  the  same  witness  substantially 
the  same  question.  Without  writing  out  In 
detail  the  several  objections,  exceptimia,  and 
prayers  for  instructions,  and  the  Instruc- 
tions, we  have  carefully  oamined  them,  and 
we  find  nothing  therein  prejudicial  to  the 
plaintiffs,  wbatever  m^t  have  been  said 
by  the  defendants  if  the  vwdicts  bad  been 
given  ag^nst  them.  His  honor  diarged  the 
Jury  that  when  an  Insolvent  sold  proper^  to 
a  near  relative  tbe  law  presumes  fraud,  and 
the  burden  of  showing  a  bona  flde  transac- 
tion and  a  foil  consl^ration  rested  upon 
such  purchaser.  He  also  told  the  Jury  that 
codlnarily  the  wlf^s  earnings  belonged  to 
her  husband,  but  In  N<nth  Oerollua  she  may 
acquire  separate  'property  by  agreement 
with  her  husband,  free  fimn  her  husband's 
control,  ."but  upon  this  Issue  tbe  burden  of 
proof  Is  on  the  Int^leadw  (she  being  wne) 
as  it  is  upon  each  Interpleader  in  this  ac- 
tion," and  these  questkms  were  left  to  the 
Jury. 

The  principal  controversy  made  on  the  argu- 
ment was  jurisdiction  In  the  Justice  to  en- 
tertain the  attachments.  Tbe  plaintiffs'  mis- 
conception of  the  question  arises  from  con- 
sidering an  attachment  as  an  action,  where- 
as it  is  only  a  remedy  ancillary  to  the  action, 
adopted  to  avoid  driving  the  claimant  to  a 
separate  action  to  try  bis  titie.  The  plain- 
tiffs' contention  would  lead  to  the  inconsist- 
ent result  that  the  creditor  could  attach 
property  worth  more  than  $50  before  a  Jus- 
tice, and  the  claimant  could  not  be  allowed 
to  assert  his  titie  to  the  property  seised. 
The  right  to  interplead  was  considered  in 
Sims  V.  Goettie,  82  N.  C.  268.  The  Inter- 
plea  is  allowed  by  the  Code,  §S  331.  375. 
The  plaintiffs  contend  that  these  sections 
violate  the  constitution  (article  4, '{  27),  and 
rely  on  Peyton  v.  Robertson,  9  Wheat  527. 
That  article  Inhibits  jurisdiction  In  the  jus- 
tice of  the  peace  where  the  titie  to  real  es- 
tate Is  In  controversy;  and  Peyton  v.  Bob- 
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ertaoD,  supra,  «aa  an  action  In  detinue,  and 
the  juzladlcttoD  failed  becauae  tlw  amotmt 
waB  too  small  In  that  court'  In  attachment 
proceedlnss,  the  title,  and  not  the  value,  ot 
tbe  pnqperty  la  tbe  inqvlrr  to  be  tiled.  I>Qt>- 
■on  T.  Bneb,  1  Car.  Law  Bepoa.  286;  Mc- 
Lean r:  Doti^asB,  9  Ired.  2Si;  Wallace  r. 
Bobeaon.  lOON.  a206.8&B.6(S0i  We  find 
no  error  below.  Affirmed. 


(«  a  a  BB4) 

STATBl  T.  A8SMANK. 

(Snpreme  Cotvt  ot  Sooth  Carolina.   AjiiM  ZU 
1886.) 

CaiMISAL  LlW  —  iNDICnCEJIT — ^VbVUK  —  NBOX.BOT 
TO  TDBK  OtBB  POBLIO  HONBT  TO  BOCOBB- 

soB  IN  OrricB — Intbht — Dbhahd. 

1.  In  an  indictment  against  a  clerk  of  conrt 
tar  Jm  count;,  the  name  of  tbe  county  waa 
atated  in  the  margin,  repeated  in  the  caption, 
and  carried  forward  Into  the  charging  part, 
which  recited  that  defendant  was  dulr  elected 
clerk  of  L.  county,  and  discharged  the  duties 
of  said  office  until  a  certain  date,  when  he  was 
succeeded  by  H.;  and  that  defendant  "then  and 
there"  held  in  his  hands  a  certain  sum  of  mon- 
«9r  receired  him  aa  d^k,  which  sum,  upon 
the  succession  of  H.  to  the  office  aforesaid,  de- 
fendant  failed  to  pay  over  to  his  successor  tn 
office  as  clerk  of  the  court  of  county,  etc. 
Beld,  that  the  indictment  sufficiently  alleged 
that  the  offense  was  committed  in  L.  county. 

2.  An  indictment  which  cttarges  that  de- 
fendant "had  in  his  hands"  a  certain  sum  of 
money  which  had  been  "paid"  him  as  clerk  of 
the  court,  and  which  he  tailed  to  turn  OTer  to 
tala  anccesaor,  etc.,  sufficiently  alleges  that  the 
money  was  "received"  by  defendant. 

3.  An  indictment  which  charges  that  a 
clerk  of  the  court  for  a  certain  county  "failed" 
to  turn  over  to  his  succeesor  money  recfflved 
by  him  as  clerk  is  suffident,  under  Cr.  St  { 
804,  requiring  money  bo  received  by  such  offi- 
cer to  be  tamed  over  to  his  successor,  and  pun- 
ishing any  public  officer  "neglecting  or  rettuing 
obedience^'  to  such  reqttisition. 

4.  An  indictment  under  Cr.  St  S  304,  char- 
ging a  clerk  of  the  conrt  with  neglecting  to 
tarn  over  to  his  successor  in  office  a  certain  sum 
of  nion^  received  by  defendant  from  a  partic- 
ular estate,  Is  sufficient,  without  alleging  neg- 
lect to  turn  over  all  moneys  In  his  bauds  as 
derk. 

5.  Under  Cr.  St  S  304,  punishing  any  pub- 
lic officer  for  neglecting  to  turn  over  mouCT  In 
hand  to  his  saccessor  within  a  specified  time, 
the  offense  conaiata  in  the  omiasion  to  perform 
an  official  duty,  and  the  motive  and  intent  with 
which  such  osense  is  committed  is  immaterial. 

6.  Under  Or.  St  {  S04,  punishing  any  public 
officer  for  neglecting  to  turn  over  moneys  in 
hand  to  his  saccessor  within  a  speinSed  time, 
it  is  not  necessary  to  prove  a  demand  on  the 
ont«>ing  officer  b;r  his  saccessor  for  such  mon- 
eys oefore  a  conviction  can  be  had. 

7.  Cr.  St  i  304,  punishing  any  public  offi- 
cer who  shall  neglect  to  turn  over  to  his  sac- 
cessor money  recnved  by  him  in  his  official 
capacity,  applies  not  only  to  money  actnally  in 
hand  at  the  end  of  his  term,  but  money  which 
ought  to  be  In  Ms  hands  as  such  officer. 

Ajqpeal  tram  general  seeslona  drcnlt  court  of 
XiBzlngtini  county;  Wltbraapoon,  Jndg& 

William  J.  AffOTMTiTi  fnta  convicted  of  n^- 
leetlng  to  torn  over  to  bla  ancceaaor  money 
leedved  hj  him  aa  derk  of  comt  for  Lezlus- 
ton  com^,  and  appeals.  Affirmed. 

Andrew  Crawford  and  Bobt  W.  Shand,  for 
appdlant   P.  H.  Nelson,  for  the  State. 

v.248.E.no.9 — 4^ 


JONBS,  J.  nie  vpellant,  WUUam  J.  Jkmh 
mann,  having  been  derk  of  the  court  for  Lex- 
Ington  county,  waa  succeeded  in  offlce,  De- 
cember 8,  1891,  by  Isaiah  Haltlwanger. 
While  Asamann  waa  clerk  he  received  In  bla 
official  capadty  iUOSO.^  tn  Ote  case  of  Six 
parte  Fort,  Admlidstratrlz,  In  re  Boyd  t.  Lefl^ 
which  was  not  turned  over  to  bla  socoeasor 
within  80  dayn  after  the  expiration  of  his  term 
of  office  and  the  guallflcatlon  of  bla  saccessor. 
For  this  default  be  waa  Indicted  under  aec- 
tlon  904,  C^.  St,  and  waa  tried  at  the  conrt 
of  general  sraslons  for  Lexington  county,  SeiH 
tember  term,  18^  b^re  bla  tx>nor.  Judge  L 
D.  Wltherspoon  and  a  Jury,  convicted,  and 
aentenccd  to  pay  a  fine  of  $1,000  and  impris- 
onment In  the  coonty  Jail  for  three  months.  Tbe 
defendant  appeals,  and  alleges  that  the  trial 
Judge  med  In  refusing  to  qnaah  ^e  Indict- 
ment, In  his  rulings  aa  to  OTldence,  in  bis 
ebarge,  and  In  bis  refuaala  to  charge  aa  fiA- 
Iowa:  "First  Tbat  bla  honor  erred  In  lefualng 
to  Quaab  the  Indictment  p.)  because  It  does  wt 
state  that  the  oflfense  charged  was  committed 
In  Lexlngtim  coonty;  because  It  doea  not 
allege  that  tbe  money  charged  not  to  have 
been  turned  over  was  ever  received  by  the 
defendant;  (3)  becauae  tt  does  not  charge  tbat 
defendant  neglected  car  refused  to  torn  ova 
moneys  in  hla  hand  to  his  snccessors  In  office; 
(4)  because  it  charges  ^fendant  wltb  not 
turning  over  to  his  successor  moneys  remain- 
ing in  bis  band  of  one  certain  estate,  named, 
whereas  Indictment  lies  only  for  not  turning 
over  all  the  moneys  remaining  In  bis  bands 
aa  derk.  Second.  That  his  honor  erred  In  re- 
fnidng  to  permit  the  defendant,  when  a  wit- 
ness, to  testify  (1)  whether  or  not  there  were 
other  numeys  with  whidi  be  was  diargeable 
as  clerk  of  court  that  he  did  not  turn  over  to 
his  successor  within  thirty  daja  after  sndi 
successor  had  qualified;  {2)  what  d^endant'a 
credit  was  In  the  Carolina  National  Bank,  at 
the  time  that  he  collected  moneys  as  clerk  of 
court;  (3)  with  what  Intent  defendant  expend- 
ed moneys  which  were  In  hla  hands  aa  clerk; 
(4)  what  amount  of  property  defendant  then 
owned.  Third.  That  his  honor  erred  in  not 
charging  the  juiy,  as  requested:  (1)  That  the 
provision  of  the  criminal  law  under  which  this 
indictment  has  been  brought  r^ulres  a  derk 
of  court,  on  tbe  qualification  of  hla  successor, 
to  surrender  all  the  property  of  his  office,  oth- 
er than  the  money  In  hand,  and  within  tliirty 
days  thereafter  to  turn  over  all  the  moneys 
remaining  In  his  hands  as  clerk,  to  such  suc- 
cessor. But  this  statute  applies  only  to  prop- 
erty and  money  actaally  In  hand,  and  not  to 
moneys  which  ought  to  be  in  band,  but  were 
not,  because  previously  spent  or  disposed  of 
by  hlm.  (2)  The  Jury  cannot  convict  the  de- 
fendant under  this  Indictment  if  they  believe 
that  this  failure  to  turn  over  all  the  moneys 
for  which  he  was  then  responsible  as  derk 
was  because  It  was  out  of  his  power  to  do  so. 
(3)  That  if  the  Jury  find  that  there  is  no  evi- 
dence in  the  case  that  Haltlwanger,  as  clerk 
of  court,  and  successor  in  office  to  Assmann 
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tm  derk  of  court,  maflo  a  demand  on  said  Aas- 
manil  for  the  mone^  remaining  In  bis  hands 
aa  clerk  In  the  case  named  In  the  Indictment, 
that  then  the  ]az7  cannot  convict  Fourth. 
That  hb  honor  enced  In  dtuugii^  the  Jury: 
(1)  That  the  matter  of  motive  or  Intent  does 
not  enter  Into  this  case.  ^  That  the  chai^ 
WBB  that  defendant,  when  he  vent  out  of  of- 
flce.  bad  funds  belonging  to  this  Fort  estate; 

•  •  *  that  he  failed,  refused,  at  the  time 
that  be  wait  out  of  c^ce,  or  within  thirty 
daytf  therei^r,  to  par  over  to  his  successor 

*  *  *;  that  the  offense  consists  In  the  omis- 
sion or  refusal  to  perform  an  official  du^  up- 
on the  part  of  Mr.  Assmann,— that  Is,  the 
omission  or  n^lect  to  pay  over  this  money, 
or  the  refusal  to  pay  It  over,  If  It  vftM  in  his 
hands,  upon  demand.  Refusal  Implies  de- 
mand.' (3)  That  the  motive  and  Intent,  I 
must  charge  you,  according  to  my  oonstnictlon 
of  this  statute,  right  or  wrong,  does  not  enter 
Into  the  question.' " 

Befbre  the  jury  was  sworn,  the  deftodant 
moved  to  quash  the  Indictment  on  the  four 
grounds- set  out  in  exception  1  above,  which 
motion  was  refused.  The  following  Is  the  In- 
dictment: "The  State  of  South  Carolina.  Coun- 
ty of  Lexington.  At  a  court  of  general  ses- 
^ons  begun  and  h<dden  In  and  for  the  county 
of  Lexington,  In  the  state  of  South  Carolina, 
At  Lexington  G.  H.,  In  the  county  and  state 
Aforesaid,  on  the  third  Monday  of  September, 
In  the  year  of  our  Lord  1S85,  the  jurors  of  and 
tor  the  coun^  aforesaid,  In  the  state  afore- 
said, upon  their  oath  present:  That  WlUtam 
J.  Assmann,  late  of  the  county  and  state 
aforesaid,  on  the  1st  day  of  April,  In  the  year 
of  our  Lord  1890,  and  on  divers  otber  days 
since  said  day,  and  up  to  the  Sth  day  of  De- 
cember, In  the  year  of  our  Lord  1881,  vrith 
force  and  arms  unlawfully  did  commit  official 
misconduct  In  this:  that  he,  the  said  WllUam 
J.  Assmann,  was  duly  elected  deric  of  the 
court  of  common  pleas  and  general  sessloDS 
of  Lexington  county  at  the  r^nlar  general 
election  In  the  year  1888^  and  duly  qualified 
as  such  within  the  time  required  by  law,  and 
entered  upon  and  continued  to  discharge  the 
duties  of  said  office  up  to  and  until  the  Sth 
day  of  December,  in  the  year  of  our  Lord  18&1, 
at  which  time  one  Isaiob  .  Haiti wanger  suc- 
ceeded him,  the  said  William  J.  Assmann,  as 
c\bA  of  the  court  of  common  pleas  and  gen- 
eral Besslons  of  tbe  county  of  Lexington  afore- 
said, and  entered  upon  the  discharge  of  the 
duties  of  said  office.  And  at  that  time  afore- 
said, to  vrit,  on  tbe  8tb  day  of  December,  In 
tbe  year  of  our  Lord  1891,  tbe  said  William  3. 
^aamatiTi  then  and  there  bad  and  held  In  liis 
hands  a  certain  sum  ot  money,  to  wit;  the  sum 
of  nineteen  hundred  and  twenty-alz  "/loo 
dollars,  which  had  been  received  him,  the  said 
William  3.  Assmann.  as  clerk  as  aforesaid.  In 
proceedings  bad  In  a  case  entitled  THn  parte 
B.  EL  Fort;  as  administratrix  of  the  estate 
(tf  Hu^  L.  Bc^d;  deceased,  In  re  B.  D.  Boyd, 
as  administratrix  as  aforesaid,  itolntiff,  vs. 
Jdary  U  Lee,  as  executrix,  and  others,  defend- 


ants,* which  said  sum  of  mimey  tbe  said  Wll- 
Uam J.  Assmann,  upon  tbe  suocesslini  of  him, 
the  said  Isaiah  Haltiwanger,  to  the  office 
aforesaid,  at  tbe  tlm^  afmesaid.  and  vrlthla 
thirty  days  thereafter,  he,  the  said  WUUam 
J.  Assmann,  fiUled  to  pay  over  to  his  suocenor 
in  ot&ce  as  derk  of  tbe  court  of  common  pleas 
and  general  sesidous  of  Lexington  ooonty.  to 
wit,  to  the  said  Isaiah  Haltiwanger,  the  afore- 
said sum  of  nineteen  bimdred  and  twenty-six 
«B/ifto  dollars,  paid  him  as  cleric  as  aforesaid, 
under  the  ^ooeedlngs  aforesaid,— against  the 
form  ot  the  statute  in  sncb  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
tbe  state.   P.  H.  Nelson.  Solicitor." 

The  first  question  Is,  does  tlie  indictment 
allege  that  the  offmse  was  committed  In 
Lexington  county?  We  think  that  it  does. 
"County  of  Lexlngtcm"  appears  in  tbe  mor^ 
gin.  In  the  caption,  which,  as  our  courts 
have  declared  (State  v.  Moore,  24  S.  G.  155), 
ends  with  tbe  word  "presente,"  we  Qnd 
"Counly  of  Lexington,"  at  "Lexington  Oourt 
House,"  "in  tbe  county  and  state  aforesaid," 
"of  and  for  tbe  county  aforesaid."  While 
it  Is  true  that  tbe  caption  Is  strictly  no  part 
of  the  indictment  or  charge  whldi  defendant 
is  called  upon  to  answer  (State  v.  W^iUiams, 
2  McCord.  301),  still  it  does  not  follow  that 
the  place  mentioned  In  the  margin  or  in  the 
caption,  or  in  the  "commencement"  of  an  In- 
dictment, may  not  be  carried  forward  Into 
the  "statement"  or  charging  part  of  tbe  in- 
dic*tment  by  such  wttfds  as  "county  afore- 
said," "then  and  there."  etc.  In  Clark's 
Criminal  Procedure  (psge  247)  it  Is  stated: 
"Where  the  county  is  mentioned  In  the  mar- 
gin or  commencement,  or  perhaps  even  in 
tbe  caption  only,  it  will  be  sufficient  to  re- 
fer to  it  afterwards  by  tbe  words  in  the 
county  aforesaid,*  or  *tben  and  there;* "  cit- 
ing 2  Hole,  P.  O.  180,  2  Hawk.  P.  O.  c.  25, 
g  Ai;  Rex  V.  Burridge,  3  P.  Wms.  486;  Has- 
klDB  V.  People,  16  N.  Y.  344;  Barnes  v.  State. 
5  Yerg.  186;  Strickland  v.  State,  7  Tex.  App. 
34;  State  V.  Gonley,  39  Me.  78;  Turns  v. 
Com.,  6  Mete.  (Mass.)  224;  State  v.  Ames, 
10  Mo.  743;  State  v.  Cotton,  4  Fost  (N.  H.) 
143;  State  V.  Slocum,  8  Blackf.  315;  Bvarts 
T.  State,  48  Ind.  422;  State  v.  BeU,  S  Ired. 
506;  State  t.  Tolever,  5  Ired.  462;  -Noa  v. 
People,  39  HI.  80;  Hanrohan  v.  People,  81 
111.  142;  State  V.  Salte  (Iowa)  38  N.  W.  167; 
State  V.  Reid,  20  Iowa,  413.  An  Information 
that  did  not  state  In  Ite  body  the  place 
where  the  offense  was  committed  was  nev- 
ertheless held  sufficient  where  the  county 
was  mentioned  in  the  caption,  and  the  words 
of  reference  "thai  and  there*'  were  used  in 
charging  the  crime.  State  r.  8.  A.  U,  77 
Wis.  4S7,  46  N.  W.  488.  In  State  T.  Moore. 
24  S.  O.  165,  the  cose  of  Reeves  v.  State,  20 
Ala.  83,  was  dted.  In  this  last  case,  <hi  tbe 
margin  ot  tbe  Indictment,  appeared  tbe 
words,  "The  State  of  Alabama.  BuUer  Coun- 
ty." In  tbe  body  of  the  Indictment  it  vras 
cited  that  "the  grand  Jurors,"  etc.  **of  the 
county  of  Buter,  uptm  their  oath  present.*' 
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etc.,  without  repeating  again  the  name  of 
the  county,  not  naming  any  other  county, 
but  charging  that  the  offense  was  commit- 
ted *in  the  county  aforesaid."  The  court 
sustained  in  the  indictment,  holding  that, 
since  there  was  no  such  county  as  "Buter," 
which  the  court  waa  bound  to  know,  the 
words  "in  the  county  aforesaid"  must  refer 
to  the  county  stated  in  the  margin.  Now, 
the  charge  against  the  defendant  was  his 
failure  to  perform  a  du^  required  of  htm 
as  clerk  of  the  court  It  was  alleged  in  the 
eharsing  part  of  the  indictment  that  William 
J.  Assmann,  "late  of  the  county  and  state 
aforesaid,"  was  duly  elected  as  clerk  of  the 
court  of  common  pleas  and  general  sessions 
of  Lexington  county,  qualified  as  such  and 
discharged  the  duties  of  said  office  up  to  the 
8th  day  of  December.  liS&l,  and  that  on 
this  day  Haltiwanger  duly  succeeded  him 
as  clerk,  and  entered  upon  the  discharge  of 
the  duties  of  the  office.  Here  we  hare  the 
county  stated  In  the  margin,  and  several 
times  repeated  in  the  caption,  carried  for- 
ward Into  the  charge  or  statement  Then 
the  court  Is  bound  to  know  that  the  place 
fixed  by  law  for  the  discharge  of  the  duties 
required  of  a  clerk  of  the  court  is  at  and 
tn  the  courthouse  of  the  county  wherein  he 
is  elected.  Section  779,  Rev.  St,  provides 
that  "every  clerk  shall,  except  on  public  holi- 
days, give  constant  attendance,  either  per- 
sonally or  by  deputy,.  In  his  office,  which 
shall  be  kept  In  a  room  provided  for  tliat 
puri>ose  in  the  courthouse,"  etc.  The  furni- 
ture, books,  and  papers,  of  his  office  are 
kept  at  the  courthouse,  and  there  necessari- 
ly must  they  be  delivered  or  turned  over  to 
the  succeeding  officer.  Furthermore,  It  is 
charged  that  said  Assmann,  on  the  8th  day 
of  December,  1891,  when  he  was  succeeded 
in  office  by  Haltiwanger,  "then  and  there"— 
necessarily  meaning  "in  the  county  of  Lex- 
ington"—had  and  held  as  clerk  the  money 
described,  and  failed  to  pay  same  over  to 
his  successor  as  clerk  of  the  court  for  Lex- 
ington county  within  the  time  required. 
Since  the  statute  required  the  defendant  to 
turn  over  to  his  successor  within  30  days 
the  moneys  received  by  him  as  clerk  of  the 
court  for  Lexington  county,  and  remaining 
in  his  hands  as  such  clerk,  If  it  be  conceded, 
as  It  must  that  the  venue  Is  properly  char- 
ged as  to  his  having  and  holding  moneys 
at  the  time  he  went  out  of  office,  which 
were  [>aid  to  him  as  clerk,  then  it  is  entirely 
too  refined  and  technical  to  say  that  the  in- 
dictment must  utterly  fall  because  the  venue 
is  not  in  expressed  terms  laid  also  with  ref- 
erence to  the  "turning  over"  to  the  succeed- 
ing clerk  of  the  court  for  Lexington  county. 
The  most  critical  would  doubtless  be  satis- 
fied with  this  indictment  on  this  point  if  the 
words  *^en  and  there"  had  been  placed  be- 
fore the  word  "failed,"  and  we  think  the 
meaning  and  effect  of  the  indictment  taken 
as  a  whole,  la  as  If  these  words  were  tbere. 
The  i^aoe  wbera  the  i^ense  waa  committed 


has  been  stated  with  sufficient  particularity 
to  show  that  It  was  committed  within  the 
Jurisdiction  of  the  court 

The  next  question  raised  agtUnst  the  in- 
dictment that  It  does  not  allege  that  the 
money  was  ever  received  by  defendant  The 
indictment  charged  that  the  defendant  "bad 
and  held  in  his  hands"  the  money  "which 
had  been  received  him,  the  said  William  J. 
Assmann,  as  clerk  as  aforesaid,"  In  a  certain 
case;  and  at  the  close  of  the  charging  part 
of  the  Indlctmoit  referring  again  to  the 
same  money,  are  these  words:  "Paid  him  as 
clerk  as  aforesaid,  under  the  proceedings 
aforesaid."  If  the  defendant  had  and  held 
money  paid  htm  as  clerk,  he  must  have  re- 
celved  It  It  is  too  clear  for  argument  that, 
taking  the  indictment  as  a  whole,  the  word 
"by"  was  omitted  after  "received"  by  a 
mere  clerical  mistake.  There  la  no  room  for 
conjecturing  that  possibly  the  Indictment 
meant  received  "from"  him  or  "for"  him. 
Indeed,  the  whole  clause,  "which  had  been 
received  him,"  could  have  been  omitted  from 
the  indictment  and  still  enough  been  left 
to  sustain  it,  however  awkwardly  expressed, 
since,  if  defendant  had  and  held  money  that 
had  been  paid  to  him,  the  money'  must  nec- 
essarily have  been  received  by  him.  While 
it  is  preferable  to  follow  the  words  of  the 
statute,  equivalent  words  are  sufficient  to 
support  the  indictment  thereunder. 

The  third  point  made  against  the  indict- 
ment is  that  It  does  not  charge  that  defend- 
ant  "neglected  or  refused"  to  turn  over  any 
moneys  to  his  successors.  '  The  indictment 
charged  that  he  "failed"  to  so  turn  over  the 
money.  The  words  of  the  statute  are,  after 
requiring  the  officer  to  turn  over  the  money 
to  his  successor  within  30  days,  "any  public 
officer  neglecting  or  refusing  obedience  to 
the  requIsIUon  herein  contained;"  etc.  It 
seems  very  clear  that  to  charge  an  officer 
with  failure  to  perform  a  duty  required  of 
him  by  law  Is  tantamount  to  charging  him 
with  neglecting  obedience  to  that  require- 
ment Neglect,  in  the  sense  of  this  statute, 
is  a  failure  to  do  what  is  required.  The  in- 
dictment Is,  therefore,  in  equivalent  words 
of  the  statute. 

The  last  point  of  attack  against  the  indict- 
ment is  that  It  should  have  cbai^d  neglect 
or  refusal  to  turn  over  all  moneys  in  his 
hands,  whereas  It  charged  failure  to  turn 
over  the  money  of  one  particular  estate.  To 
use  the  keen  language  of  appellant's  counsel: 
"To  this  it  may  be  said  that  if  be  failed  to 
turn  over  a  portion  of  the  funds  in  his  hands, 
he  necessarily  failed  to  turn  over  all.  Then, 
If  it  may  be  asked  'whether  a  conviction  or 
acquittal  for  not  tuhiing  over  the  moneys  of 
A.  will  bar  an  Indictment  for  not  turning' 
over  the  moneys  of  B.,*  the  inquiry  'may  be 
answered  by  saying  that  that  point  will  be 
decided  when  the  second  Indictment  is 
found.'  "  We  vindicate  the  sagacity  of  appel- 
lant's counsel  by  adopting  the  argimieut  sug- 
gested for  tfie  court   We  will  say,  however. 
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tbat  we  have  been  strongly  impressed  with 
the  argument  tliat  the  statute  is  one,  con- 
templates one  offense,  and  punishes  one  of- 
fense,—not  turning  orer  the  moneys  in  his 
liands.  In  OTermling  tbe  app^lant's  excep- 
tion to  the  form  of  the  indictment  we  are  not 
unmindful  of  the  provision  in  the  constitution 
of  186S.  under  which  defendant  was  tried, 
proTidlng  that  "no  person  shall  be  held  to  an- 
swer for  any  crime  or  offense  until  the  same 
Is  fully,  fairly,  plainly,  substantially  and 
formally  described  to  htm."  Article  1,  S  13. 
We  bear  in  mind  also  the  act  of  1887,  which 
proTldes  that  "ereiy  Indictment  shall  be 
deemed  and  adjudged  Buffidoit  and  good  in 
law,  which,  in  addition  to  allegation  as  to 
time  and  place  as  now  required  by  law,  char- 
ges the  crime  substantially  In  the  language 
of  the  common  law,  or  of  the  statute  pro- 
hibiting the  same,  or  so  plainly  that  the  na- 
ture of  the  offense  charged  may  be  easily  un- 
derstood," etc.,  and  tb»  constnictl(Hi  placed 
upon  this  act  bt  the  case  of  State  t.  Blake- 
n^,  33  S.  a  111,  11  S.  B.  637.  affirmed  In 
State  T.  Falle,  43  S.  a  66,  20  S.  B.  798,  that 
it  does  not  dli^oue  with  essential  allega^ 
tlons.  We  recognise  the  stringent  role  of  the 
common  law  that  the  crime  charged  must 
be  ec^reased  with  reasonable  precision,  di- 
rectness, and  fullness.  But  we  think  the  re- 
quirements as  to  certainty  axe  fnlly  met  in  this 
Indictment,  and  that  the  prlscmer  was  fully 
apprised  of  the  charge  he  was  called  npon  to 
answer. 

From  the  c<mclusIon  reached  above  that 
Che  Indictment  Is  sustainable  althou^  it  al- 
leges failure  to  turn  over  mon^  received  in 
a  parUcnlar  estate,  it  fUlows  that  the  circuit 
judge  committed  no  error  harmful  to  the  de- 
fendant by  leCuslng  to  allow  him  to  Intro- 
duce evidence  of  his  delinquency  in  turning 
ov^  to  his  successor  other  money  in  his 
hands  as  clerk,  which  Is  the  subject-matter 
of  subdivision  1  of  exception  2.  It  would  be 
strange,  indeed,  if  a  prisoner  could  success- 
fnlly  defoid  himself  against  a  charge  of 
crime  by  In  ^ect  c(»ifeaslng  It 

We  next  consider  the  fourth  exception. 
Imputing  error  in  the  charge  of  the  circuit 
Judge  to  the  effect  that  the  offense  char- 
ged consists  in  the  omission  or  refusal  to 
perform  an  oflBcial  du^,  and  that  the  mo- 
tive and  Intent  of  the  defendant  does  not 
alter  Into  the  case.  If  this  charge  Is  cor- 
rect, then  it  is  wb<dly  irrelevant  what  was 
the  defendant's  credit  in  the  Gandina  Na- 
tional Bank  at  tiie  time  he  collected  mon- 
ey as  clerk,  what  amount  of  property  he  then 
ovmed,  and  with  what  Intent  he  eiq)ended 
moneys  which  were  In  his  hands  as  dei^; 
and  thus  subdivisions  1,  2,  and  3  of  exception 
2  may  be  disposed  of.  We  think  there  was 
no  error  in  the  diaxge.  ^nie  case  of  State  v. 
Boeder,  86B.a602,158.B.  S44,  setUes  the 
principle  which  must  contnd  this  question. 
In  tUs  case  Beeder  held  a  Junior  mortgage 
w  lien  on  the  crops  of  a  tenant,  and,  acting 
under  the  advice  of  counsd.  seised  and  sold 


a  portion  of  the  tenant's  crop,  and  did  not 
apply  the  proceeds  to  a  senior  lien  of  which 
be  had  notice.  Re  was  Indicted  and  convict- 
ed under  section  2SU,  Gen.  St.  (section  277, 
Gr.  St.),  which  makes  It  a  misdemeanor  to 
sell  or  dispose  of  property  under  a  lien  oi 
which  he  has  notice  without  the  written  con- 
sent of  the  llenee  or  mortgagee,  unless  he 
pays  the  debt  secured  by  the  senior  lien 
within  10  days  thereafter,  or  within  the 
same  time  deposit  the  amount  ot  the  debt 
with  the  clerk  of  the  court  of  the  coonty  in 
which  the  lien  debtor  resides.  In  this  case 
Judge  Hudson  charged  the  Jury  that  "the 
motive  and  intent  is  not  a  matter  of  Inantry," 
etc  This  cliarge  was  sustained.  Chief  Jns- 
tice  Mclver,  speaking  toi  the  court,  said: 
"This  statote,  unlike  many  other  penal  stat- 
utes, contains  no  language  Intplying  that  the 
act  forbidden  must  be  done  willfoUy  or  mali- 
ciously, or  with  intent  to  defraud,  in  (»der 
to  make  it  criminal;  but  it  ^i^ly  forbids 
the  Cxjing  ct  a  certain  act,  without  any 
words  of  quallflcatlon  whatsoever,  and  In  the 
absence  of  any  such  words  Oie  court  has  no 
power  to  supply  thMu."  So  under  the  stat- 
ute under  consideration  in  th«  case  at  bar 
the  act  made  punishable  Is  the  ne^ect  or  re- 
fusal to  turn  over  moneys  in  hand  to  the  suc- 
cessor In  office  witilin  a  spedfled  time,  with- 
out any  words  of  qualification  whatever,  and 
we  have  no  power  to  add  by  ctmatmctloQ 
what  the  le^slature  has  not  seen  fit  to  de- 
clare. It  cannot,  thorefwe,  matter,  ezc^ 
where  executive  clemency  Is  sought,  what 
motive  and  intent  actuated  the  conduct  mtOcHi 
made  compliance  with  this  statute  Impossi- 
ble. An  officer  chat^red  with  the  custody  <tf 
money,  and  required  by  law  to  do  a  certain 
act  in  reference  to  it  under  pain  of  punish- 
ment, cannot  excuse  himself  from  the  crim- 
inality of  his  act  in  neglecting  to  do  this 
thing,  on  the  plea  that  his  own  conduct  has 
made  It  Impos^ble  for  him  to  pwform  his 
duty.  This  also  disposes  of  subdlvlslm  2  of 
exception  3,  and  it  remains  only  to  consld^ 
subdivisions  1  and  8  of  exception  2.  It  is, 
we  think,  wholly  unnecessaiy  to  prove  a  de- 
mand by  the  succeeding  officer  on  the  out- 
going cSlem  for  the  money  in  bis  band^  be- 
fore a  conviction  can  be  bad  for  foiling  or 
neglecting  to  turn  over  said  money.  The 
statute  dms  not  require  such  denuind  to  be 
made.  The  statute  itself  makes  all  the  de- 
mand necessary  by  commanding  the  perform- 
ance of  a  particular  thing  within  a  specified 
time. 

The  last  exception  to  be  noticed  Is  snbstan^ 
tially  that  his  honor  ened  In  not  charging 
the  Jniy  that  this  statute  applies  only  to 
money  actually  in  hand,  and  not  to  moneys 
whldi  ought  to  be  in  hand,  but  were  no^  be- 
cause previously  spent  or  dispossd  of.  We 
have  carefully  considered  the  earnest  and 
ingenious  argument  of  appelant* s  counsel  on 
this  point,  but  we  cannot  accept  the  construc- 
tion of  tiie  statute  for  which  they  contend. 
The  stetnto  Is  designed  to  secore  the  faith- 
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fol  castody  of  funds  In  the  hands  of  offlclals, 
and  the  prompt  turning  of  the  same  over  to 
succiasora  in  office.  It  would  be  rendered 
wholly  nugatory  if  the  prosecuting  efflcen 
were  compelled  to  prove  in  every  caae  what 
money  actually  remained  in  the  officer's 
handa  It  would,  in  fact,  be  an  impossible 
task.  The  money  may  liave  been  given  to 
members  of  the  officer's  famUy,  or  lost  In 
Bpecolatlon,  paid  out  on  his  private  debts, 
Bquandered  in  a  hundred  ways,  or  secreted 
In  many  places.  How  could  the  state  ever 
show  what  actually  remained  in  tils  hands 
as  an  individual?  But  it  is  quite  possible 
to  show  what  money  an  officer  receives  aa 
an  officer  and  disburses  as  an  officer.  It 
could  be  shown  what  money  he  ought  to  have 
in  his  hands  as  an  officer.  In  the  sense  of 
this  statute,  as  well  as  In  common  sense, 
money  remains  In  the  hands  of  an  officer 
who  has  received  and  has  not  legally  dis- 
bursed It;  otherwise,  the  more  careless, 
wasteful,  or  dishonest  an  officer  Is  in  handling 
such  funds,  the  more  securely  Is  he  protected 
from  this  statute,  designed  to  compel  the 
safe  custody  of  trust  funds.  The  legislature 
could  not  have  intended  to  make  criminal  an 
act  Incapable  of  proof  except  by  the  defend- 
ant himself,  which  the  construction  contend- 
ed for  by  appellant's  counsel  would  imply. 
It  Is  far  better  to  leave  to  executive  mercy 
rare  cases  of  hardship  that  might  be  sup- 
posed or  conceived,  rather  than,  by  attempt- 
ing to  meet  these  cases  by  the  construction 
contended  for,  to  nuUlfy  the  law  by  making  It 
impossible  ever  to  convict  on  this  statute. 
It  \s  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(41  w.  Va.  718) 

SIMMONS  V.  LOONBT. 
(Buprane  Oonrt  of  Appeals  of  West  ^rgjnla 
Mardi  25,  1896.) 

FaiROIPiX  AND  AOKNT— DOTIES  AND  ' LlABILITin 
— VOLDSTARY  PaYHBMT. 

1.  If  an  agent  sells  his  own  and  tiis  prin- 
clpal's  goods  In  common,  and  collects  enough  to 
pay  his  prindpal,  but  not  enongh  to  pay  botli, 
and,  aa  an  act  of  his  own,  iDanlges  the  pur- 
chaser, he  most  pay  his  principal,  and  cannot 
apEKHtion  what  he  has  collectea  between  hlm- 
self  and  his  principal 

2.  If  one  nnder  legal  duty  to  ascertain,  and 
with  means  to  ascertain,  a  fact,  pays  money  In 
ignorance  of  it,  he  cannot  recover  back. 

{Syllabus  by  the  Court) 

BrrOT  to  circuit  court,  Roane  comtly. 

Action  by  Q.  B.  Simmons  against  B.  E. 
Loon«]r.  Judgment  for  defendant  Plaintlfr 
brings  oiw.  Rerawed. 

Schilling  ft  Starkey.  for  plaintiff  In  error. 
J.  W.  0.  Armstrong,  for  defendant  in  error. 

BBANNOM,  J.  A  qaestl(»i  has  been  raised 
whether  there  Is  any  bill  of  exceptions,  to 
enable  us  to  review  the  case.  There  is  a 
memorandmn,  made  In  term,  at  the  doee  of 
the  judgment,  in  the  usual  mode,  stating  that 


two  bills  were  signed,  sealed,  and  made  part 
of  the  record,  and  a  bill  of  exceptions  signed 
by  the  Judge;  but,  after  the  signature,  we 
find  appended  a  memorandum,  signed  by  the 
Judgev  ctftifying  that  the  certificate  of  facts 
was  not  presented  to  him  for  signature  until 
more  than  30  days  after  the  term.  The  court 
has  concluded  that  the  record  of  the  case 
was  made  up  and  closed  in  term,  and  the  bill 
then  signed,  as  the  record  sets  forth;  and, 
as  It  is  the  legal  rule  that  ai  record  is  evi- 
dence of  what  it  states  of  so  high  order  that 
It  imports  absolute  vtfity,  no  averment  or 
proof  to  the  contrary  will  be  received.  State 
V.  Vest,  21  W.  Va.  796.  No  evidence  of  in- 
ferior dignity  shall  contradict  it.  We  do  not 
thbik  the  certificate  of  the  Judge  made  after- 
wards is  part  of  the  record,  to  affect  the  antp- 
cedent,  finished,  closed  record  in  the  case. 
I  am  of  (pinion  that  what  a  Judge  does,  under 
the  statute  allowing  30  days  for  a  bill  of  ex- 
ceptions, in  settling  and  ^gning  a  bjil  ot 
exceptions,  would  be  a  part  of  the  record,  be- 
cause d<Hie  in  pursuance  of  law,  unlike  the 
certificate  of  the  judge  in  Sweeney  v.  Baker, 
13  W.  Va.  150,  which  no  law  authorized  him 
to  make;  bdt  In  this  case  the  prior  order  In 
term  asserts  that  the  bill  of  exceptions  was 
then  signed.  Which  shaU  we  take  as  stating 
the  fact  truly?  I  mean  In  a  legal  point  of 
view;  not  that  we  have  doubt  of  the  truth  of 
the  fact  stated  by  the  Judge  In  said  subse- 
quent memorandum.  One  states  the  signing 
of  the  bill  aa  done  at  one  time;  the  other,  at 
another.  We  conclude  that  we  cannot  over- 
throw the  statement  of  the  record  proper  with 
this  subsequent  memorandum.  If  that  rec- 
ord had  not  shown  a  perfected  bill  of  excep- 
tions, and  the  record  made  up,  then  any  cer- 
tificate of  the  Judge  touching  the  matter 
would  be  evidence. 

We  will  now  consider  the  case.  It  was  an 
action  of  assumpsit  by  Simmons  against 
Looney.  Looney  had  a  contract  for  furnish- 
ing timber  to  a  lumber  company,  and  the 
plaintiff  bad  a  like  contract  with  the  same 
company;  and,  as  the  price  which  Looney 
got  for  lumber  was  better  than  that  of  Sim- 
mons, sn  agreement  was  made  between  them 
by  which  Simmons  was  to  put  In  his  timber 
on  Looney's  contract  with  the  company,  the 
timber  to  be  taken  up  by  the  company  In  the 
name  of  Looney,  and  Looney  to  collect  the 
money  therefor,  and  pay  It  over  to  Simmons . 
as  soon  as  collected,  Looney  to  be  paid  his 
expenses  only,  and  nothing  more.  The  timber 
was  to  be  paid  for  by  the  company  when 
taken  up,  but,  as  the  report  would  have  to  be 
sent  to  the  company,  It  was  expected  that 
the  money  would  not  be  realized  for' some  30 
days  after  the  lumber  was  taken  up.  Sim- 
mons fumishM  some  timber  to  the  company; 
Looney  some,— in  all,  92,800,  of  which  Looney 
had  collected  $1,600.  The  timber  delivered 
by  Simmons  was  taken  up  in  parcels  at  differ^ 
ent  times,  amounting  to  $768.73.  Looney 
paid  Simmons  money  at  different  .times,  but 
not  enough  to  pay  for  all  the  timber  furnished 
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by  Simmons.  A  bolaace  remained  uncollect- 
ed from  the  lumber  company.  Emmons  sued 
lAoney,  claiming  pay  for  all  tbe  timber  fnr- 
atebed  by  him.  and  a  store  account  and  due- 
blU  against  Looney.  Looney  did  not  contro- 
Tert  the  timber  account  or  the  store  account 
the  dueblU,  so  fiur  as  amounts  went  l^re 
Is  no  dispute  as  to  Acts.  Looney,  on  the 
witness  stand,  stated  that  he  had  paid  Sim- 
mons $300  mora  than  his  proportionate  part 
of  what  he  had  collected  from  the  lumber 
company.  The  Jury  found  a  verdict  for  Loo- 
ney for  ^46.25,  on  which  Judgment  was  ren- 
dered against  Simmons,  and  Simmons  Inrtngs 
the  case  here. 

The  record  dlsdoses  no  ground  to  warrant 
this  TMdlct  Save  the  theory  that  out  of  the 
91,500  collected  by  Looney  he  was  not  bound 
to  pay  Simmons  for  bis  lumber  in  full,  though 
collected  more  than  30  days  after  the  delivery 
of  the  lumber,  but  be  might  ai^H>rtion  it  be- 
twe^  himself  and  Simmons  according  to  thw 

'  quantity  of  timber  furnished  by  each;  and 
tha^  for  the  balance,  Simmons  must  wait  un- 
til collection  of  the  money  yet  due  from  the 
lumber  company;  and  that  on  tlils  theory  Loo- 
n^  had  the  right  to  recover  baclc  from  Sim- 
mons what  be  had  paid  him  over  his  ratable 
portion.  Let  us  Inquire  whether  Looney  bad 
the  right  to  recover  back  from  Simmons  such 
overpayment  Loon^  says  he  paid  It  under 
nUstake,  because  be  did  not  know  how  muCh 
timber  Simmons  bad  put  in.  Taking  It  for 
the  sake  of  argument  true  that,  when  he  paid, 
he  was  Igiiorant  of  what  timber  Simmons 
had  furnished,  we  must  see  whether  that 
would  authorise  him  to  ask  repayment  of  Sim- 
mons. Here  we  do  not  have  to  Inquire  what 
would  be  the  case  If  nothing  had  been  collect- 
ed, whether  Looney  Is  a  mere  unpaid  agent  of 
Simmons,  and  not  liable  until  actual  collec- 
tion from'  tlie  lumber  company,  except  for 
gross  negligence,  losing  the  debt,  or  whether 
be  Is  to  be  treated  as  a  purchaser,  as  Looney 
received  from  the  lumber  company  more  than 
enough  to  pay  for  Simmons'  timber.  If  we 
view  Looney  as  purcliaser  of  Simmons'  tim- 
ber, of  course  he  would  have  to  pay  at  once 
on  collection  of  enough  to  jmy  Simmons,  for 
be  could  not  indulge  the  lumber  company  at 
Simmons'  expense,  and  he  would  be  consld- 

'ered  as  Indulging  the  company  for  bis  own 
lumber.  If,  however,  we  view  Looney  as 
Simmonfl*  agent  having  collected  money  on 
the  timber,  it  was  Just  as  much  collected  on 
timber  put  tn  by  Simmons  as  by  himself;  and 
having  accepted  the  place  of  an  agent  and 
the  time  for  payment  aud  a  reasonable  time 
having  gcme  by  since  the  delivery  of  the  lum- 
ber. If  be  indulged  the  company  he  did  bo  on 
his  own  responsibility  and  for  his  own  lum- 
ber. He  might  be  gutlty  of  as  much  negli- 
gence as  he  chose  In  collecting  from  the  com- 
pany, but  be  could  not  prejudice  his  prin- 
cipal by  it  Looney  assumed  the  burden  of 
dll^ence  to  collect  within  a  reasonable  time, 
Sinmions  having  no  power  to  coUect  Loo- 
nid  that  he  indulged,  because  thnes  were 


bard,  and  he  was  doing  a  good  deal  of  busi- 
ness with  the  company,  and  wanted  no 
trouble.  That  was  a  motive  personal  to  Um- 
self.  'Could  Looney  delay  as  long  as  be 
chose  from  his  own  motives  or  pnrptwesT 
Where  would  that  leave  Simmons'  rtgbtsl 
Very  Indefinite,  and  at  the  mercy  of  Looney. 
Simmons  could  say  to  Loon^:  'Tou  assent- 
ed to  the  arrangement  You  bound  yourself 
to  collect  In  a  reasonable  time.  Tou  have 
enough  collected  to  pay  me;  and.  If  yon  In- 
dulge and  neglect  to  c<dlect  you  ought  to  pay 
me  out  of  what  you  have,  and  make  the  In- 
dulgence and  failure  to  discharge  your  duty 
to  me  your  own  act  and  not  make  It  mine; 
when  I  do  not  want  to  indulge,  because  I  am 
In  distress  for  the  money,  and  when  tbe  con- 
tract with  the  lumber  company  tilled  for  no 
such  Indulgmce."  It  cannot  be  that  when 
an  agent  sells  two  horses,  tor  f  100  each,  to 
be  paid  for  at  a  certain  time,  and  assumes  the 
burden  of  collection,  and  collects  $100,  and 
the  time  of  payment  by^ttae  purchaser  has 
passed,  that  agent  can  divide  tbe  $100,  and 
retain  half  for  himself,  merely  because  he 
chooses,  as  his  oWn  act,  to  Indulge,  the  pur- 
chaser being  good,  and  tbe  debt  collectible. 
Thus,  It  Is  not  material  that  Looney  did  not 
know  when  be  made  the-  payments  what 
amount  of  timber  Simmons  had  furnished,  as 
be  collected  enough  to  pay  Looney  In  full, 
'  and  was  bound  to  do  so. 

But  let  us  suppose  that  the  above  proposi- 
tion of  law  wero  wrong,  and  that  Looney 
would  have  tlie  right  to  apportion  the  money, 
and  that  he  need  not  have  paid  as  much 
as  he  did  to  Simmons;  would  he  have  the 
legal  right  to  recover  It  batik?  If  he  paid 
It  under  mistake  of  law  that  he  had  the 
right  to  apportion.  It  is  dear  that  he  could 
not  recover  it  back.  Shriver  v.  Garrison, 
30  W.  va.  4S6.  4  S.  E.  660  (points  6  and 
7);  Beard  v.  Beard,  25  W.  Va.  486.  But 
counsel  for  Looney,  admitting  this  1^1 
proposition  In  his  brief,  would  make  the  case 
a  mistake  of  fact  and  rely  on  the  law  propo- 
sition that  money  paid  under  mistake  of  fact 
may  be  recovered  back.  Tbe  only  mistake  be 
pleads  is  that  he  did  not  know  bow  much  tim- 
ber Simmons  had  furnished.  This  fact  hewas 
bound  to  know;  and,  as  it  was  readily  ascer- 
tainable, not  to  know  it  was  negligencft,  It 
was  not  misrepresented  to  him  by  Simmons. 
By  no  means  is  it  tbe  rule  that  in  every  In- 
stance money  paid  In  mistake  or  ignorance 
of  fact  may  be  recovered  back.  The  fact 
not  known  must  be  material  In  the  matter. 
And,  even  where  the  fact  Is  material,  that 
alone  Is  not  always  enough.  "It  must  bo 
such  as  the  party  could  not  by  reasonable  dili- 
gence get  knowledge  of  when  he  was  put 
upon  Inquiry;  for  If,  by  such  reasonable  dili- 
gence, he  could  have  obtained  knowledge  of 
the  fact  equity  even  will  not  relieve  him, 
since  that  would  be  to  encourage  culpable 
negligence."  So  the  law  is  stated  by  Judge 
Raymond  In  Hamer  v.  Price,  17  W.  Va.  523, 
545,  on  the  text  of  Judge  Story.   "So  money 
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T0luntarU7  paid  In  the  reasoiiable  belief  that 
It  is  due,  and  after  InTestlgation  and  the  op- 
portnnity  therefor,  and  withoat  fraud  on  th^ 
part  of  the  recipient,  cannot  be  recovered 
bark  as  paid  under  a  misapprehension."  6 
liSwson,  Rights,  Rem.  &  Prae  S  2561.  It  was 
the  duty  of  the  agent,  as  agent,  to  know  the 
rights  of  his  principal.  "Mistake  of  fact  is 
a  mistake  not  caused  by  neglect  of  legal  duty 
on  the  part  of  the  person  mailing  the  mis- 
take." 15  Am.  &  Eng.  Enc.  Law,  645;  Kerr, 
Fraud  &  M.  400.  I  do  not  assert  that.  If 
there  be  actual  ignorance  of  facts,  neglect  to 
ascertain  them  will  in  every  case  preclude 
correction.  It  will  not  Kerr,  Fraud  &  M. 
415;  Bank  t.  Eltinge,  100  Am.  Dec.  516.  But 
there  Is  a  legal  duty  on  an  agent  to  know 
what  his  principal  Is  entitled  to,  where  he 
can,  just  like  It  is  of  an  administrator  to  know 
whether  a  legatee  is  entitled  to  a  particular 
Bum;  as.  If  the  administrator  overpays,  he 
cannot  recover  back  from  the  legatee  ex- 
cept to  pay  creditors.  Shriver  v.  Garrison, 
30  W.  Va.  456,  4  S.  E.  660.  Under  the  cir- 
cumstances, he  will  be  considered  as  inten- 
tionally assuming  the  risk,  and  waiving  ex- 
amination, and  cannot  recover  back.  1  Storv. 
Gont.  S  530.  It  is  inconceivable  to  me  how 
It  can  be  claimed  that  Looney,  having  it  in  his 
power  to  learn  what  Simmons*  timber  came 
to,  and  under  duty  to  do  so,  and  without  mis- 
representation by  Simmons,  could  pay  roluu- 
tarlly  and  recover  back,  under  the  particular 
circumstances  of  this  case.  So  that,  if  Loo- 
ney had  the  right  to  apportion  the  $1,500,  hav- 
ing elected  not  to  do  so,  because  likely  he 
was  Indulgent  to  the  lumber  com[>any,  and 
thought  he  ought  to  pay  to  Simmons,  he  could 
not  recover  back.  But,  In  law,  he  had  no 
right  to  apportion.  The  Judgment  must  be 
reyeneA,  and  a  new  trial  granted. 


(41  W.  Va.  744) 

STATE,  to  Use  of  BLAKH,  v.  BNSLOW  et  al. 
(Supreme  Court  of  Appeals  of  West  Ticginia. 
March  25,  189&) 
Clbbk  of  Oodrt — L1A.BILITT  on  Bond. 
The  payment  of  money  to  the  clerk  in 
vacation  is  not  egolvalent  to  the  payment  of  mon- 
ey into  court,  and.  If  the  derk  taila  to  return' 
auch  money  into  coiirt,  the  sureties  on  his  offidaJ 
bond  cannot  he  held  responsible  for  its  losa. 
(SyUabos  by  the  Court.) 

Error  to  circuit  court,  Cabell  county. 

Actlcm  by  the.  state  of  West  Virginia,  at 
the  relation  of  Capple  B.  Blake,  against  P. 
B.  ICnsiow  and  Z.  T.  Vinson.  Judgm«it  for 
defendants,  and  the  state  brings  errw.  Af- 
firmed. 

Campbell  &  Holt,  tor  the  State.  Slmms 
ft  Enslow,  for  defendants  In  error. 

DENT,  J.  This  is  a  writ  of  error  of  Cap- 
pie  B.  Blake  to  a  Judgment  of  the  circuit 
court  of  Cabell  county  in  a  certain  action 
therein  pending,  wlieretn  she  was  plaintiff 
and  F,  B.  Snslow  et  aL  were  defendants. 


The  facts  adopted  from  the  petition  are  as 
follows,  to  wit:  On  the  8th  day  of  July, 
1892,  the  Ohio  River  Railroad  Cconpany, 
which  was  incorporated  for  a  work  of  inter- 
nal improvement,  desiring  to  appropriate 
certain  gravd  from  the  lands  of  Cappie  B. 
Blake,  as  provided  by  section  14  of  chapter 
62  of  the  Code,  secured  the  appointment  of 
commissioners  as  therein  provided,  who,  aft- 
er viewing  the  premises,  returned  their  re- 
port, fixing  the  just  compensation  to  said 
Cappie  B.  Blake  for  said  gravei  at  $050. 
This  report  was  filed  in  the  clerk's  office 
of  the  circuit  court  aforesaid  on  the  22d  day 
of  July,  18^;  and  thereupon  the  Ohio  River 
Railroad  Company  paid  into  the  hands  of 
B.  G.  wnson,  clerk,  the  aforesaid  sum  of 
$950,  and  entered  upon  the  land  and  com- 
menced the  removal  of  said  gravel.  Cappie 
B.  Blake  filed  exceptions  to  said  report,  on 
the  grounds  of  the  inadequacy  of  the  com- 
pensation, and  demanded  that  such  compen- 
sation be  ascertained  by  a  Jury  of  freehold- 
ers, as  provided  by  chapter  42  of  the  Code. 
Such  trial  wa?  subsequently  had,  resulting 
In  a  large  Increase  of  the  compensation;  and 
a  Judgment  was  rendered  against  said  appli- 
cant for  the  excess  over  the  sum  awarded  by 
said  commissioners,  and  the  clerk  was  or- 
dered to  pay  the  sum  of  $950  (leas  $100  be-, 
fore  that  time  paid  out)  to  Cappie  B.  Blake. 
The  clerk  failed  to  pay  the  sum,  or  any 
part  of  it,  and '  died  insolvent  Thereupon 
debt  was  brought  upon  his  bond,  to  recover 
the  same;  and  the  court  below  ruled  that 
the  bond  of  the  clerk  was*  not  liable  for  the 
payment  thereof,  and  rendered  Judgment  In 
favor  of  the  defendants. 

The  only  question  presented  by  the  record 
Is  whether  the  sureties  on  the  clerk's  of- 
ficial bond  are  liable  for  his  default  In  the 
payment  of  this  money.  The  condition  of 
the  bond  Is  that  he  will  "account  for  and 
pay .  over,  as  required  by  law,  all  money 
which  may  come  to  his  hands  by  virtue  of 
said  office."  This  means,  of  course,  such 
money  as  may  be  legally  paid  to  him  as 
auch  clerk,  or  which  the  law  authorizes  him 
to  receive  in  his  official  capacity.  The  stat- 
ute under  consideration  authorized  the  rail- 
road company  to  pay  the  compensation, 
when  determined,  either  to  the  owner  of  the 
land,  Cappie  B.  Blake,  or  to  the  circuit 
court  The  preference'  is  given  to  the  land- 
owner, and,  if  she  refused  to  receive  it  then 
the  company  could  adopt  the  other  alter- 
native, and  pay  Into  court  The  court  not 
t>etng  In  session,  and  the  landowner  refus- 
ing to  receive  the  compensation,  the  com- 
pany deposited  it  with  the  clerk,  to  await 
the  pleasure  of  the  court  There  is  no  evi- 
dence that  the  money  ever  was  In  court,  or 
subject  to  its  disposal.  It  Is  true,  the  court 
afterwards  made  two  orders  on  the  supposi- 
tion that  the  money  was  under  its  control. 
The  clerk  wrote  these  orders,  and  It  Is  al- 
together probable  that  he  had  already  dis- 
posed of  the  money,  as  it  Is  certainly  evl- 
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dent,  u  the  court  aft^iwards  learned,  that 
It  was  not  then,  and,  presnmptlTely  at  least, 
never  bad  been,  under  its  controL  For  the 
purposes  of  this  action,  Mrs.  Blake  and  the 
railroad  company  mast  be  deemed'  as  one. 
It  Is  an  established  mle  of  equity  that, 
when  one  of  two  equally  innocent  persons 
must  suffer  for  the  misconduct  of  a  third 
person,  the  one  who  was  proximately  the 
cause,  or  placed  it  In  the  power  of  the  third 
person  to  do  the  wrongful  act,  must  be  the 
loser,  and  sustain  the  loss  alone.  The  sure- 
ties, when  they  el:ecuted  the  bond,  coTe- 
nanted  to  be  responsible  for  any  moneys  that 
might,  in  acooniance  with  law,  come  to  the 
hands  of  the  clerk  as  such,  but  not  for  any 
moneys  that  any  one  might  see  fit  to  pay 
him,  or  deposit  In  his  hands,  on  the  sup- 
position that  he  bad  the  legal  right  to  re- 
ceive them.  Every  one  Is  presumed  to  know 
the  law.  Hence  it  must  be  presumed  that 
the  company,  in  depositing  the  money  in  the 
clerk's  hands,  and  Mrs.  Blake,  in  allowing 
the  money  to  remain  In  his  hands  for  so  long 
a  time  without  objection,  when  she  might 
have  bad  it  herself,  were  fully  Informed  as 
■  to  the  law,  and  that  their  conduct  was  con- 
trolled by  their  personal  trust  and  confi- 
dence in  the  personal  integrity  of  the  clerk, 
and  not  from  reliance  on  his  official  bonds- 
men. There  was  no  order  of  the  court  show- 
ing that  it  bad  received  the  money  and 
placed  it  under  the  control  of  the  clerk, 
and  therefore  his  official  bondsmen,  if 
aware  of  his  having  the  fund,  had  the  right 
to  presume  that  he  was  holding  it  on  his  in- 
dividual responsibility,  with  the  consent  of 
the  depositor,  the  railroad  company,  and 
with  the  consent  of  Mrs.  Bla^e,  for  whodi 
the  deposit  was  made.  Persons  are  always 
presumed,  In  absence  of  evidence  to  the  con- 
traiy,  to  know  their  legal  rights  and  re- 
sponsibilities. Nor  does  the  failure  of  the 
court  to  make  any  order  on  tbe  subject 
change  the  responsibility.  Courts  seldom 
act  In  such  matters  on  their  own  motion, 
and,  when  the  parties  In  Interest  do  not 
complain,  they  presume  them  to  be  satis- 
fled.  The  court's  attention  was  not  caQed 
to  the  condition  of  the  funds  in  tbe  bands  of 
the  clerk,  and  there  was  nothing  to  show 
that  tbe  litigants  were  not  perfectly  satis- 
fied. Section  2  of  chapter  128  of  the  Code, 
wherein  it  directs,  "the  defendant  may  pay 
Into  court  to  the  clerk,"  Is  rather  against, 
instead  of  favorable  to.  tbe  plaintlfTs  con- 
tention, otherwise  it  would  not  have  been 
necessary  to  use  the  word  "clerk";  and  that 
precludes  the  Idea  that,  when  the  law  re- 
quires money  to  be  paid  into  court.  It  can 
be  paid  to  the  clerk  without  tbe  court's  or- 
der. A  decision  decisive  of  this  case,  so  far 
u  tbis  state  is  concerned,  Is  that  of  Stuart 
T.  Madison,  1  Call,  416.  This  Is  the  cus- 
tomary holding  of  the  courts  of  other  states. 
Mazyck  v.  McEIwen,  2  Bailey,  28;  Niolon  T. 
Drakeford,  Id.;  Keith  v.  Smith,  1  Swan,  92; 
Game  T.  thmnaM,  8  Port  (Ala.)  283;  Jea- 


kins  T.  Lemonds,  29  Ind.  294;  In  re  Flnka, 
41  Fed.  383.  Tbe  latter  is  a  case  where  mon- 
ey had  been  paid  to  a  clerk  under  an  order 
of  court  directing  It  There  Is  no  case  that 
holds  that  money  paid  to  the  dark  in  vaca- 
tion, or  without  an  order  of  the  court.  Is  pay- 
ment into  court  Tbe  Jodgment  U  13im- 
fore  affirmed. 


(4S  w.  Ta.  in) 
BOARD  OF  EDUCATION  OP  QLADB 
DIST.  V.  BADER  et  at 
(Supreme  Court  of  Appeals  of  West  ^Hrginia. 
April  11,  1896.) 
Shbbitfs—Bohdb— School  Movbt. 
It  was  the  dn^  of  the  county  court 
under  section  46,  c.  7T,  Acta  1877,  to  leqoire 
the  sheriff  elect  in  18U0,  before  entering  anon 
the  discharge  of  tbe  duties  of  his  office,  to  giv^ 
in  addition  to  his  bond  as  collector  of  the  state 
and  county  taxes,  a  spedal  bond,  with  approved 
Bi>curit7,  in  a  penalty  equal  to  doable  the  amount 
of  school  mon^  whidi  might  probably  come  into 
his  hands  for  school  purposes  during  his  term 
i>r  ofiice,  and  sacb  special  bond  was  for  the 
purpose  of  completely  securing  the  Bcho(rf  funds; 
and  the  soretiea  on  the  former  general  bond 
cannot  be  held  liable  for  any  defamt  committed 
by  such  sheriff  under  such  special  school  bond. 
(Syllabus  by  the  Oonrt) 

Error  to  circnlt  eourt  Braxton  county. 

Action  by  the  board  of  education  of  Olate 
district  against  H.  W.  Rader  and  otliera. 
Judgment  for  plaintiff.  Defendants  brliv  ep- 
ror.  Berersed. 

W.  E.  Haymond,  for  plaintiffs  In  error.  Do- 
Un  &  Hall  and  EL  H.  Mortem,  for  defendant 
in  error. 

DENT,  J.  On  the  7th  day  of  May,  1894, 
the  board  of  education  of  Qiade  district  of 
the  county  of  Webster,  obtained  a  Judgment 
in  the  circuit  court  of  Braxton  county  on  the 
general  tK>nd  of  H.  W.  Rader,  former  sheriff, 
against  blm  and  his  snreties,  for  the  sum  of 
91,705.74,  due  on  the  teachers'  fond,  and  $2,- 
174.16,  due  on  the  buildlDg  fund. 

Tbe  first  error  assigned  on  the  writ  of 
error  obtained  to  this  court  Is  as  follows,  to 
wit:  "First  The  court  erred  in  overruling 
the  motion  of  petitioners  to  quash  notice, 
because  this  proceeding  is  upon  the  general 
bond  of  said  Rader  as  sheriff;  no  proceed- 
ing having  been  bad  on  the  special  school 
bond  required  by  law  to  be  given,  and  no  ex- 
cuse given  or  averred  for  not  so  proceeding 
upon  such  special  bond."  This  at  once  pre- 
sents the  question  mooted,  but  not  decided. 
In  the  case  of  State  v.  Hill,  17  W.  Va.  4152,— 
as  to  whether,  as  the  law  was  at  the  time  of 
the  execution  of  the  bond  now  in  controver- 
sy, the  sureties  on  the  general  bond  of  tn« 
^erifT  would  be  liable  for  school  taxes  col- 
lected under  and  by  virtue  of  his  special 
bond  given  to  secure  such  school  taxes.  The 
sheriff  was  elected  October  12,  1880,  and  his 
term  of  office  began  January  1, 18S1;  and  on 
the  Ist  day  of  November,  1880,  he  gave  his 
general  bond  as  such  sbetlff,  in  the  penalty 
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of  $20,000.  Tbe  law  gOTemlng  tlie  case  Is 
section  40,  c.  T7,  Acts  1877,  and  l9  In 
these  words,  to  wit:  *'The  sheriff  or  collector 
of  tbe  county  shall  recelre,  collect  and  dis- 
burse all  school  moneys  for  the  sereral  dis- 
tricts and  independent  districts  therein,  both 
that  levied  by  said  districts  and  that  dis- 
tributed thereto  by  the  state.  He  shall  be 
required  by  the  county  court  to  give  In  ad- 
dition to  his  bond  as  collector  of  the  state 
and  county  taxes  a  si>eclal  bond  with  a.p- 
proved  security  in  a  penalty  equal  to  double 
the  amount  of  school  money  which  will  prob- 
ably come  into  his  hands  for  school  pur- 
poses during  his  term  of  office  which  shall 
be  made  payable  to  the  state  of  West  Vir- 
ginia with  one  or  more  sureties  deemed  suf- 
ficient by  such  court,  and  an  order  stating 
Buch  proof  or  acknowledgment  shall  be  en- 
tered of  record  by  such  court"  And  further 
on  In  said  section  It  is  proTlded,  "If  he  fall 
to  account  for  and  pay  over,  as  required  by 
law,  any  money  which  may  come  to  his 
hands,  or  for  which  he  Is  liable,  judgment  may 
be.  recovered  therefor  against  him  and  his 
securities,  with  interest  and  ten  per  cent 
damages."  In  the  case  of  State  v.  HUl, 
above  referred  to,  Judge  Green  says:  "It  is 
a  mistake  of  counsel  to  say  that  either  this 
additional  bond  of  the  act  of  1872,  or  this 
special  bond  of  the  act  of  1873.  was  required 
to  be  given  before  proceeding  to  collect 
Such  Is  not  the  language  of  either  of  these 
statutes,  and,  for  the  reasons  we  have  given, 
such  is  not,  in  our  opinion,  the  meaning  of 
either  of  these  statutes.  If  the  counsel  was 
right  in  assuming  that  this  additional  or 
special  bond  was  required  to  be  given  before 
the  sheriff  could  proceed  to  collect  this 
school  tax,  then  would  the  authorities  he 
refers  to,  such  as  Anderson  v.  Thompson, 
10  Bush,  134,  135,  and  Board  v.  Ehlers,  45 
Wis.  281,  be  in  point  But,  according  to  our 
UQderatanding  of  the  true  meaning  of  these 
acts,  they  did  not  prohibit  the  sheriff  from 
performing  the  duties  which  the  law  then 
required  of  him,— the  collection  of  this  school 
tax,— until  and  unless  he  gave  his  additional 
or  special  bond,  and  therefore  thpae  author- 
ities are  inapplicable."  In  other  words,  the 
court  held,  the  sheriff  being  In  office,  and  un- 
der bond  for  the  coUectjon  of  school  taxes, 
at  the  time  of  the  passage  of  the  acts  of 
1872  and  1873,  requiring  tbe  special  bond  for 
the  collection  of  such  taxes,  that  in  case  he 
proceeded  and  did  collect  tbe  school  taxes 
without  executing  a  special  bond,  his  sure- 
ties on  his  original  bond  would  be  liable  for 
such  school  taxes.  In  event  of  his  default, 
for  tbe  reason  that  these  acts  did  not  re- 
quire him  to  execute  the  special  bond  be- 
fore collecting  such  school  taxes;  and.  If 
It  bad  done  so,'  their  conclusion  would  b&ve 
been  otherwise.  It  was  the  retroactive  ef- 
fect of  the  enactments  that  the  court  was 
considering  on  the  sheriffs  then  in  office  and 
under  bondr  In  ease  such  sheriffs  did  not 
ttxecute  such  additional  bond.  Bat  In  tbe 


case  under  c<Mialderatton  it  was  the  duty  of 
tbe  county  court  to  require  a  special  bond 
covering  the  school  taxes,  and  In  doable  tbe 
amount  thereof,  In  addition  to  his  bond  as 
collector  of  state  and  county  taxes,  from  the 
sheriff,  before  he  could  proceed  to  coUevc 
such  school  taxes;  thus  evlncmg  a  plain  In- 
tention on  the  part  of  the  legislature  to  limit 
tbe  sheriff's  general  bond  to  the  state  and 
county  taxes,  and  to  require  him  to  furnish 
an  entirely  different  and  special  bond  to 
cover  the  school  taxes,  ao  as  to  preserve,  as 
far  as  possible,  a  complete  separation  be- 
tween the  general  funds  and  the  school 
funds,  and  provide  a  special  security  for  the 
latter,  that  they  might  be  secured  for  the 
purposes  for  which  they  were  levied,  and 
protected  from  loss  In  case  of  failure  of  the 
general  tK>nd.  This  was  a  wise  provision, 
which  those  who  signed  the  general  bond 
were  fully  aware  of  at  tbe  time  they  execut- 
ed It,  and  recognized  that  their  liability 
would  be  limited  to  the  state  and  county 
taxes,  as  the  sheriff  was  required  to  give  a 
special  bond  to  cover  the  school  taxes.  The 
law,  as  It  then  stood,  Is  a  part  of  their  con- 
tract, and  must  be  construed  therewith,  and 
their  liability  must  be  limited  accordingly. 
It  must  be  presumed  that  the  c6unty  court 
discharged  Its  duty,  and  required  the  special 
bond  to  be  given.  And,  If  so,  why  sue  on  the 
general  bond?  Is  It  to  relieve  tbe  sureties 
on  the  special  bond,  and  thus  i>ermlt  them  to 
avoid  their  legal  undertaking  and  obligation  V 
The  county  court  cannot  change  the  law  by 
failure  to  discharge  its  duty.  And  there  can 
be  no  other  conclusion,  from  the  plain  read- 
ing of  the  law,  than  that  it  was  Intended, 
In  making  the  sheriff  collector  of  school  tax- 
es, not  to  Increase  his  liability,  or  the  penalty 
of  his  general  bond,  but  require  him,  in  ad- 
dition to  giving  such  bond,  to  give  a  special 
bond  sufficient  to  secure  the  school  funds. 
These  two  bonds  were  required  to  be  given 
at  the  same  time,  and  by  the  same  court, 
or  at  least  before  the  sheriff  could  enter 
upon  the  discharge  of  the  functions  of  his 
office  covered  by  them,  respectively.  So  that 
the  sureties  on  his  general  bond  are  no  more 
liable  for  his  default  under  bis  special  bond 
than  the  sureties  on  the  latter  would  be  lia- 
ble for  his  default  under  the  former.  If  the 
sheriff  failed  to  give  these  bonds,  or  either 
of  them,  his  office  could  be  declared  vacant  ; 
and.  If  he  acted  in  his  office  before  giving 
them,  be  was  subject  to  a  heavy  penalty. 
Code,  c.  10,  §3  7,  9,  10.  We  conclude,  there- 
fore, that  tbe  sureties  on  the  general  bond 
are  not  liable  for  his  default  properly  coming 
under  his  special  bond.  This  conclusion  Is 
In  harmony  with  the  case  of  State  v.  Hill 
et  at,  cited  and  in  accord  with  Anderson  v. 
Thompson,  10  Bush,  182,  and  Board  v.  Eh- 
lers, 46  Wis.  281.  In  the  latter  case  It  Is 
said:  "The  general  rule  Is  that  where  an 
officer  Is  required  to  perform  a  duty  special 
in  Its  nature,  and  to  give  a  special  bond 
for  Its  faithful  performance,  no  liability 
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therefor  attaches  to  bis  general  bondsmen, 
In  the  absence  of  any  declaration  that  they 
Bhall  also  be  liable."  Not  only  is  snch  dec- 
laration wanting  In  this  case,  bnt,  explicitly, 
the  general  bond  Is  limited  to  the  state  and 
connty  taxes;  and  the  special  bond,  to  the 
school  taxes.  The  bb  re  ties  are  entitled  to 
have  their  contracts  construed  In  accordance 
with  their  legal  undertakings,  strictly.  State 
T.  Enslow  (decided  at  this  term)  24  S.  E. 
679;  Poling  V.  Maddox  (W.  Va.)  24  S.  E.  — . 
The  Judgment  is  reversed,  the  motion  to 
auash  Boatalned,  and  the  case  dismissed. 


(42  W.  Va.  182) 

BOARD  OF  EDUCATION  OF  FORK  LICK 
DIST.  T.  RADEB  et  aL 

(Supreme  Court  of  Appeals  of  West  "Vlxa^nla. 

April  U,  1896.) 

Error  to  circuit  court,  Braxton  county. 

Action  by  the  board  of  education  of  Fork 
Iiick  district  against  H.  W.  Rader  and  othere. 
Judgmoit  tot  plaintiff.  Def«idanta  bring  enw. 
Reversed. 

W.  E.  Heymond,  for  plaintifiEs  In  error.  DuUn 
&  Hail  and  B.  H.  Morton,  for  defendant  in 
error. 

DENT,  i.  On  the  7tfa  day  of  May.  1894. 
the  board  of  education  of  Fork  lAiik  district, 
of  the  conniy  of  Webster,  obtained  a  judgment 
in  the  circuit  court  of  Braxton  couo^  on  the 
Kf^iieral  bond  of  H.  W.  Rader,  late  sheriff  of 
Webster  county,  azainst  him  and  his  sureties, 
for  the  sum  of  $2,152.06,  on  account  of  the 
teachers'  fund  of  &aid  district,  and  $1,404.92 
on  account  of  the  building  fund,  from  whicli 
Judgment  a  writ  of  error  was  obtained  to  this 
court.  This  case  is  ^vemed  in  all  respecte 
by  the  opinion  and  decision  of  tills  court  in  the 
case  of  Glade  district  against  the  same  de- 
fendanta  (24  S.  E.  680);  and  for  the  same  rea> 
sons  the  jodgment  is  reversed,  the  notices  are 
iiuashed.  and  the  case  is  dismissed. 


(U  W.  Va.  MB) 

MOORB  V.  HcNUTT,  ConmiiBsIoner,  et  al. 
(Bapreme  Court  of  Appeals  of  West  Tlr^nla. 
March  21,  1890.) 

EqUITY— QDIBTI»a  TiTLB — POSSESSION — PLBADINO 

— M  UI.TIFA.KIOUSN  Sas — ST1.TIITB8— E  PFEOT. 

1.  Equity  will  exercise  juriBdiction  to  re- 
move a  doad  resting  upon  title  to  real  estate 
(1)  where  the  complainant  has  only  the  equita- 
ble title,  and  is  either  in  or  oat  of  actnal  pos- 
session, and  whether  his  adversary  is  in  or  out 
of  actual  possebBion;  (2)^  where  complainant, 
though  having  legal  title,  is  in  actual  possession. 
It  will  not  exerdse  such  jurisdiction  where  com- 
plainant has  legal  title,  and  is  not  in  actnal 
possession,  no  matter  whether  his  adversary  Is 
In  or  out  of  actual  poB&easion. 

2.  Equity  will  exavise  jurisdiction  in  ad- 
vance to  prevent  acts  which  will  cast  a  cloud 
over  title  to  real  estate,  on  the  same  principles 
on  which  it  removes  clouds  already  resting  on 
such  title. 

8.  A  bill  held  multifarious. 

4.  Qusre:  Can  a  peiaoo  maintain  eject- 
ment, though  he  be  in  actual  possession,  against 
one  who  eitlier  exercises  acta  of  ownership,  or 
clalma  title  to  the  land  in  controversy? 

5.  Chapter  95,  Acts  1882,  does  not  dismiss 
proceedings  pending  at  its  date,  brought  under 
chapter  134,  Acts  1872-73,  by  commisBioners  of 
school  lands,  to  sell  lands.    Chapter  24,  }  19, 


Acts  1S9S,  dtemisses  snch  proceedings  brought 
since  12tb  Mardi,  1891. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Mercer  connty. 

Bill  by  Johnston  Mowe  against  R.  B.  Mo- 
Nutt,  commissioner  of  school  lands,  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiff appeals.  Affirmed. 

David  E.  Johnston  and  A.  W.  Reynolds, 

for  appellant. 

BRANNON,  J.  Johnston  Moore  filed  a 
bill  In  equity  in  the  circuit  court  of  Mercei 
connty,  setting  np  that  he  owned  certain 
land  derivative  from  an  old  grant  from 
the  commonwealth  of  Virginia,  and  that 
I>osBe88lon  actual  under  it  had  been  hdd  since 
its  emanation,  in  1795.  and  he  was  still  in 
such  possession;  that  three  certain  junior 
grants  for  three  tracts  had  been  issued,  and 
DO  possession  had  ever  been  taken  under 
them,  and  those  tracts  lay  wholly  within  the 
boundaries  of  the  plaintiff's  land;  that  R. 
B.  McNutt.  as  commissioner  of  school  lands 
for  Mercer  county,  had  instituted  a  proceed- 
ing to  sell  the  three  tracts  claimed  under 
said  Junior  grants,  for  the  ben^t  of  the 
school  fund,  as  lands  sold  for  nonpayment 
of  taxes,  and  purchased  in  by  the  state;  that 
the  owners  cJaimlug  under  the  Junior  grants 
had  filed  petitions  In  said  proceeding  of  the 
school  commissioner,  praying  to  be  allowed 
to  redeem  their  land  from  such  delinquency, 
and  revest  title  imder  said  junior  grants  In 
them,  as  provided  by  statute;  that  the  pro- 
ceeding of  the  school  commissioner  also 
sought  the  sale  of  a  tract  of  land  as  waste 
and  unappropriated,  bnt  that  it  was  not 
such,  but  was  Included  within  the  said  older 
grant,  and  owned  by  the  plalntitT;  that  cer- 
tain orders  for  the  sale  of  the  land  had  been 
made  in  said  proceeding  of  the  said  commis- 
sioner; that  the  owners  under  said  junior 
grants  were  .combining  with  McNutt  to  re- 
store to  themselves  the  claim  or  title  lost  by 
tax  delinquency;  that  the  plaintiff's  title  to 
hla  land  was  older  and  superior  to  that 
claimed  under  the  junior  grants;  that  the 
existence  of  said  junior  grants,  and  the  sale 
or  redemption  of  the  lands  held  under  them, 
through  the  said  proceeding  of  the  school 
commissioner,  constituted  a  cloud  over  the 
title  of  the  plaintiff,  giving  bis  title  danger 
and  disquietude,  rendering  it  doubtful  and 
beclouded  In  public  estimation,  and  thus  Im- 
I}airlng  Its  salabillty  and  value,  etc.  The  bill 
prayed  that  the  said  hostile  junior  grants, 
and  all  documents  passing  the  lands  men- 
tioned in  them  to  their  present  claimants, 
and  alt  orders  in  said  proceeding  of  the  com- 
missioner of  school  lands,  be  canceled  and 
set  aside  as  void,  and  held  for  naught,  and 
that  further  steps  in  said  proceeding  for  the 
sale  of  said  land  be  enjoined,  and  that  the 
claimants  imder  said  hostile  Junior  grants  be 
silenced  in  their  claims  under  them,  and  be 
enjoined  from  further  (timing  the  said 
land,  or  asserting  title  thereto.   Upon  de> 
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murrer  thb  bill  and  amended  bill  were  dis- 
missed, and  Moore  appeals. 

It  fs  settled  that  chancery  will,  under  ctr- 
cumstances,  exercise  Jurisdiction  to  remove 
clouds  over  title  to  real  estate.  In  order  to 
quiet  and  perfect  the  superior  title.  De 
Camp  T.  Camahan,  26  W.  Ta.  839;  Pom. 
Eq.  Jur.  S  1395;  Story,  E!q.  Jur.  {8  694,  699, 
700;  Helden  t.  Hellen  (Md.)  45  Am.  St  Rep. 
371,  and  full  note;  s.  c,  31  AtL  606.  But  It 
VUl  not  do  BO  In  erery  case  of  adverse 
claim.  It  will  do  so  at  the  Instance  of  one 
who  has  only  an  equitable  title,  'whether  he 
IB  in  or  out  of  actual  ]>o8seasion,  since  he 
cannot  sustain  ejectment,  for  want  of  legal 
title  acquired  In  that  action.  Per  Lucas,  J., 
KInports  V.  Rawson,  36  W.  Va.  242,  15  S.  B. 
66;  Pom.  Gq.  Jur.  8  1399,  note  4;  note  to 
Helden  v.  Hellen  (Md.)  45  Am.  St  Rep.  376; 
B.  c,  31  Atl.  506.  It  will  not  help  one  who 
has  legal  title,  and  Is  out  of  actual  posses- 
sion, against  an  adversary  claimant  in  pos- 
session, because  there  Is  adequate  remedy 
by  ejectment  Clayton  v.  Barr,  34  W.  Va. 
290.  12  S.  E.  704;  Carrington  v.  Otis,  4  Qrat 
235,  252;  U.  S.  v.  Wilson,  118  U.  S.  88,  6 
Sup.  Ct  991;  Helden  v.  HeUen  (Md.)  45  Ana. 
St  Rep.  note,  page  375;  s.  c..  31  AtL  606. 
De  Camp  t.  Camahan,  26  W.  Ta.  839,  so  far 
as  It  is  contra,  is  not  according  to  the  great 
weight  of  authority;  but  the  case  was  really 
one  based  on  equity  Jurisdiction,— for  parti- 
tion. See  Clayton  v.  Barr,  page  297,  84  W. 
Va.,  page  706,  12  S.  E. 

As  equity  will  not  remove  a  cloud  over 
title  where  there  is  adequate  remedy  at  law, 
the  qnestion  la  germane  to  this  case,  whether 
there  is  a  remedy  at  law.  Can  Moore  sus- 
tain ejectment?  Being  in  poseession,  up  to 
the  Code  of  1849,  he  could  not;  ejectment 
till  then  being  not  a  real  action,  but  purely 
possessory,  the  writ  of  rl^t  being  at  that 
date  the  action  to  try  the  mere  title.  But 
that  Code  abolished  the  writ  of  right,  and 
ejectment  was,  In  words,  by  sections  1,  2, 
c.  1S5,  continued  as  before,  and  also  made 
applicable  in  the  same  cases  in  which  a 
writ  of  right  had  before  been  used.  It  was 
^ven  to  any  one  having  a  subsisting  Inter- 
est in  the  land,  and  a  ri£^t  to  recover  the 
same,  or  Its  possession.  It  provided,  in  sec- 
tion 5,  **that  the  person  actually  occupying 
the  premises  shall  be  named  defendant  If 
they  be  not  occupied,  the  action  must  be 
against  some  person  exercising  acts  of  own- 
ership thereon,  or  claiming  title  thereto,  or 
some  Interest  therein."  Before  that  act  the 
Judgment  in  ejectment  was  not  conclusive 
on  either  title  or  right  to  possession,  and  re- 
peated actions  might  be  brought;  so  that 
equity  found  it  necessary  to  intervene  by  a 
decree  to  quiet  title.  But  section  35  of  that 
chapter  made  the  Judgment  "conclusive  as 
to  the  title  or  right  of  possession  established 
in  such  action,  upon  the  party  against  whom 
It  Is  rendered  and  against  all  peraons  claim- 
ing £rom,  throTvb  or  under  anch  party  by 
title  accraliiff  after  the  oommencemoit  <rf  tike 
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aetlon."  These  ehanses  and  enlargementa 
mean  something.  They  made  the  action  a 
real  one,— one  to  try,  not  merely  present  pos- 
session, but  the  right  to  that  possession,  as 
dependent  on  title;  that  Is,  the  title  Itself. 
It  has  been  so  greatly  changed  from  the  old 
ejectment  that  one  may  call  it  a  "statutory 
action  of  ejectment"  This  modem  action 
is  frequently  called  a  "real  action."  Newell, 
BJ.  14.  The  revisers  of  the  Code  of  1849 
said  that  the  chapter  was  borrowed  from 
New  York,  and  that  It  was  there  used  for 
the  trial  of  conflicting  titles,  and  that  in  re- 
porting it  they  designed  it  to  try  the  mere 
right,  as  well  as  the  right  of  possession. 
Of  the  Virginia  act  JusUce  Miller,  in  the 
United  States  supreme  court,  said  that  the 
act  allowed  the  action  to  "be  brought 
^lalnst  persons  claiming  title,  though  not  in 
possession";  thaf'the  policy  of  the  act  was 
obvious:  It  la  that  persons  out  of  possession, 
who  set  up  false  claims  to  land,  may,  by 
suit  in  ejectment— which  is  the  legal  and 
proper  mode  of  trying  tiUe,— have  that  dalm 
brought  to  a  test  The  act  provides  that 
such  a  Judgment  Is  conclusive  against  all 
the  parties,  and  thus  the  object  of  the  law, 
to  quiet  tiUe  by  verdict  and  Judgment  in 
such  cases,  is  rendered  elfectual.  The  court 
there  allowed  an  action  against  claimants, 
though  not  In  possession.  Harvey  v.  Tyler, 
2  Wall.  32&  In  Banyer  v.  Emple,  5  Hill,  43, 
persons  claiming  title,  though  not  in  poasea- 
slon,  were  sued  In  ejectment  In  Steams  v. 
Harman,  80  Va.  48,  It  was  htid  that  eject- 
ment is  the  proper  remedy  where  the  owner 
has  legal  tiUe,  but  not  actual  possession, 
and  another  asserts  adverse  claim,  but  is  not 
In  possession.  See  Hutch.  Land  Titles,  p. 
250.  Judge  Green  so  held  In  his  opinion  In 
Beckwith  v.  Thompson,  18  W.  Va.  134.  In 
fact  the  court  so  held  by  dispensing  with 
proof  that  defendant  was  In  possession  at 
commencement  of  action.  Point  6.  Our 
Code  (chapter  90,  8  5)  is  broader  than  the 
Virginia  Code;  saying  that  the  occupant 
shall  be  defendant,  "and  whether  they  [the 
premises}  be  occupied  or  not,  any  person  ex- 
ercising acts  of  ownership  thereon,  oi  claim- 
ing title  thereto,  may  be  made  defwdant" 
Now,  seeing  that  the  action  Is  one  to  try  tl- 
tie,  and  that  any  one  claiming  tltie  or  exer- 
cising ownership  may  be  defendant,  why 
may  not  one  in  possession,  disquieted  by  acts 
of  trespass  under  a  false  claim  of  ownership, 
or  by  one  who  asserts  tltie  adverse  to  the 
occupant  and  thus  disquiets  bim  and  casts 
a  cloud  over  his  tiUe,  be  sued?  You  allow 
the  owner  not  in  possession  to  sue  such  a 
claimant  as  Just  shown  by  authorities  cited, 
and  why  not  one  in  actual  possession?  Why 
drive  him  into  equity,  and  deprive  bim  of  a 
Jury  trial?  Why  deprive  his  adversary  of 
a  Jury  trial?  This  construction  gives  a  jury 
trial  to  both  parties  In  that  case  In  which, 
in  civil  cases,  it  has  been  most  highly  es- 
teemed; that  ts,  where  one  is  to  be  deprived 
oC  his  fre^ld  in  lands. 
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Bat,  whether  a  party  In  actual  pooseMion 
can  sue  an  adrerse  claimant  In  ejectment 
or  not,  It  has  been  very  long  settled  that 
one  in  actual  possession,  with  legal  title, 
may  ane  bis  adreorse  claimant  In  equity,  and 
thTiB  overthrow  bis  enemy's  right  and  clear 
his  own,  because,  having  possession,  he 
coQid  not  sue  at  law.  Carroll  t.  Brown,  28 
Grat  791;  Steams  v.  Harman,  80  Va.  48; 
Hutch.  Land  Titles,  2G0;  AHen  t.  Hanks, 
136  U.  a  800,  10  Sup.  Ot  961;  U,  S.  t.  WU- 
son,  lis  n.  8.  86,  6  Sup.  Gt  991;  Helden  t. 
Hellen  (Md.)  46  Am.  St.  Rep.  371,  376;  s.  c,  81 
AtL  506.  So,  when  nether  party  is  In  pos- 
session equity  has  no  jurisdiction,  as  eject- 
mrat  lies,  bnt  It  has  where  the  owner  is  In 
actual  possession.  The  plaintiff,  being  In 
possession,  had  right  to  go  Into  equity. 
Even  If  he  could  m»intaiTi  ejectment,  that 
would  not  debar  him  from  chancery,  because 
the  jurisdiction  In  such  case  in  chancery  hav- 
ing been  established  long  before  the  Code 
of  1849,  which  Is  the  Qxat  time  the  right  to 
maintain  ejectment  by  one  In.  jKWsee^OD 
arose,  the  jurisdiction  of  chancery  would 
not  be  ousted  by  the  new  act 

Equity  will  Interfere  in  advance,  by  In- 
junction, to  prevent  a  cloud  from  betug  cast 
on  title,  upon  the  same  principles  on  which 
It  wni  remove  a  cloud  from  title.  Tucker 
V.  Keonlston,  93  Am.  Dec.  425,  and  note;  1 
High,  Inj.  I  372;  MUler  t.  Cook  (BL  Sup.)  10 
Idwy.  Rep.  Ann.,  note,  page  293;  8.  &.  26  N. 
E.  756.  But  had  the  court  Jurisdiction  to  sb^ 
the  commissioner  of  school  land  from  the 
prosecution  of  said  proceeding?  The  circuit 
court  thought  not,  and  gave  that  as  one  rea- 
son for  sustaining  the  d^nurrer,  in  its  de- 
cree. It  cannot  be  that  whenever  a  commis- 
-siona*  of  school  lands  Is  prosecuting  a  pro- 
ceeding, in  obedience  to  the  command  of 
statute,  to  s^l  the  lands  of  the  state  for  the 
b^efit  of  the  school  fund,  any  perstn  claim- 
ing another  title  to  the  land  can  st^  In, 
and,  on  merdy  the  ground  that  he  holds 
what  he  claims  to  be  a  better  title,  enjoin 
the  entire  proceeding.  It  Is  snbstantlally 
the  state's  suit,  though  we  may  call  the 
commission^'  a  **mini8terial  officer."  He 
may  not  be  purely  snch.  At  any  rate,  we  do 
not  think  an  adversary  claimant,  merely  as 
such,  can  stc^  the  steps  thus  taken  to  dis- 
pose at  state  lands.  Where  would- it  end? 
The  sale  does  not  affect  him,  unless  a  party. 
And  under  the  present  statute  be  is  made, 
or  can  become,  a  party,  as  the  proceeding 
Is  a  suit  It  Is  suing  the  state,  virtually. 
She  has  not  autborized  such  a  suit  Though 
this  proceeding  was  under  the  old  law,  be- 
fore the  legislature  made  the  proceeding  a 
suit  inter  partes,  It  was  prosecuted  aftw- 
wards;  petitions  were  filed  afterwards,  es- 
pecially that  tor  the  alleged  waste  land; 
notice  was  given  to  all  claimants  to  come  in 
as  under  the  new  law;  and  Moore  did  ap- 
pear In  the  proceeding,  and,  though  dis- 
missed as  a  party,  might  appeal.  If  he 
could  not,  he  coidd  assert  his  title  against 


any  purchaser  under  the  proceeding,  or 
against  the  former  owner,  If  there  were  s 
redemption.  This  decree  expressly  reserv- 
ed him  this  right  The  suit  was,  as  the  de- 
cree says,  premature,— before  there  was  a 
Sale  or  redemption.  We  cannot  adopt  a 
precedent  making  any  and  every  suit  by  the 
commissioner  of  school  lands^  Instituted  for 
the  direct  benefit  ot  the  state,  to  raise  rev- 
enue by  the  sale  of  Its  lands,  subject  to  the 
embargo  which  any  one  may  Impose,  on  the 
allegatitm  that  he  has  an  adverse  claim  to 
the  land,  which  may  be  beclouded  by  the 
suit  This  make*  It  no  worse  clouded  tban 
before.  He  can  have  his  suit  against  pri- 
vate partlea 

I  think  the  bill  is  multifarious.  It  brings 
in  three  different  tracts  of  land,  with  their 
different  titles  and  different  owners.  What 
Interest  In  common  tiave  they?  Why  involve 
the  owner  of  one  distinct  tract  with  matters 
of  evidence  and  law  i>ertalning  exdoslvely 
to  another  tract  and  ite  owner?  Then  It 
brings  in  a  seitarate  tract  as  ownerless,  be- 
cause waste  and  unappropriated.  What 
have  the  owners  of  the  three  tracts  to  do 
with  this  waste  tract?  There  is  no  bond 
In  common,  no  unity  or  common  interest 
between  those  four  tracts,  save  only  that 
they  are  advise  ,to  the  plaintiff's  claim; 
and  that  Is  no  bond  between  them,  giving 
them  any  afiSnlly  to  one  another.  How 
many  tracts  and  different  owners  can  be' 
brought  into  one  suit  all  having  different 
facta?  Where  is  to  be  the  end  of  the  com- 
pUcati(mB  and  prolixity  growing  out  of  so 
many  lawsulte  In  one  proceeding?  Now» 
each  of  these  tracts  has  a  separate  defense 
against  the  plaintiff's  tract,— as  wide  apart 
it  may  be,  as  the  poles,  and,  as  between  the 
plaintiff  and  their  owners,  distinct  But 
It  Is  said  the  commlsstoner's  proceeding  is 
against  all,  and  this  justifies  th^r  union  In 
one  siUt;  but  as  there  Is  no  juris^ction  as 
to  this  commissioner,  that  ground  of  nnlon 
falling  out  the  matters  are  aerate  as  to 
the  parties  against  whom  there  Is  juris- 
diction. And,  besides,  the  commissioner  had 
a  separate  proceeding  against  each  tract- 
It  Is  argued  that  as  to  the  three  tracte 
forfeited  for  delinquency,  the  proceeding  of 
the  commissioner  of  school  lands  was  andcr 
chapter  134,  Acta  1872-73,  and  that  It  v/as 
repealed  by  chapter  95,  Acta  1882,  and  there- 
fore the  proceeding  of  said  commtasloDcr 
died,  and  the  court  had  no  longer  any  Juris- 
diction to  entertain  it  We  are  cited  to  Gur- 
ran  v.  Owens,  16  W.  Va.  208,  In  sui)port  of 
this  proposition.  That  case  held  that  whoie 
a  statute  made  the  sale  of  liquor  to  certain 
persons  a  cause  of  action  for  their  wives  and 
others,  which,  without  the  statute,  would 
give  no  action,  the  repeal  of  the  act  with- 
out any  saving  clause  would  end  a  pending 
action.  Bnt  that  principle  cannot  apply 
here.  The  acts  of  1872-73  and  1882  were 
both,  in  terms,  amend&tory  of  chapter  105, 
Code  1868.  This  act  of  1882  did  not  say  that 
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tboae  lands  wUcb  the  act  of  1872-78  r»- 
qnlred  to  be  aold  for  the  wdiool  fond  Bhould 
no  longer  be  llaUe  to  sale,— did  not  destroy 
the  cause  of  action,  as  did  the  repealing  act 
In  the  Cnrran  Case;  bot,  on  the  omatrary,  it 
expressly  repealed  the  proTlslon  of  the  act 
of  ~ 1872-73  declaring  that  those  classes  of 
lands  should  continue  to  be  sold,  and  pro- 
Tlded  for  a  proceeding  to  sell  them.  It  re- 
tained the  officer  called  the  "commissioner  of 
school  landB,"  and  reqoired  him,  as  before, 
to  ascertain  and  report  them  to  the  self- 
same court,  and  carry  on  certain  proceed- 
ings to  secure  their  sale.  It  simply  modi- 
fled  or  amplified  that  proceeding,  converting 
the  proceeding  as  It  bad  existed  under  the 
act  of  1872-73  from  a  nonjudicial  and  ad- 
TtiluistratlTe  proceeding,  not  having  formal 
parties.  Into  a  more  ^Bdent  proceeding,— 
one  Jodidal  in  character,  In  that  It  required 
formal  parties;  made  it  a  suit  Inter  partes. 
Why  does  this  mere  amendment  destroy 
pending  proceedings  to  accomplish  the  same 
purpose  nmtemplated  In  the  modified  reme- 
dy provided  by  the  new  statute?  This  later 
act  repeals  all  acts  and  i>art8  of  acta  coming 
within  Its  pmrvlew.  This  would  be  a  repeal, 
If  that  were  all,  but  It  says  all  acts  'incon- 
sistent therewith."  There  la  nothing  in  the 
continuance  of  pending  proceedings  Incon- 
sistent with  the  act  Tbey  are  consistent 
with  it  It  has  been  said  that  an  act  repeal" 
ing,  or  tn  any  wise  modifying,  the  remedy 
of  a  party  by  action  or  suit  should  not  be 
construed  to  affect  acttona  or  suits  brought 
before  the  repeal  or  modification.  Whfle 
this  statement  la  probably  too  broad.  It  la 
nevertheless  tme  that  where  the  effect  of 
the  le^lalatltHi  Is  not  to  take  away  the  Juris- 
diction or  right  previously  existing,  nor  to 
deny  a  remedy  for  its  enforcement  substan- 
tially like  the  one  previously  allowed,  but 
mer^  to  change  the  remedy,  the  right  and 
Jurisdiction  continue  under  the  form  direct- 
ed by  the  new  act,  where  It  applies,  or  else 
under  the  old  law.  End.  Interp,  St  $  482. 
If  advisable,  the  pending  proceeding  should 
be  am^ded  to  conform  to  the  new  statute. 
Statutes  are  prima  facie  prospective  Id  op- 
outlon.  AnothCT  principle  of  interpretation 
Is  applicable  here:  Repeals  by  implication 
are  not  favored.  It  must  be  clear  r^ug- 
nancy.  When  the  repeal  la  express,  as  In 
this  case,  but  la.  In  terms,  only  of  incon- 
sistent acts,  the  huKmatstency  must  be  clear. 
We  most  see  plainly  that  the  legislature 
most  have  Intended  the  death  of  pending 
proceedings.  We  cannot  so  see  when  we 
know  it  continued  the  same  form  of  remedy, 
modified  to  accomplish  the  same  end.  Why 
destrc^the  pendlngremedyalmplyto  Institate 
another?  Snth.  St  Const  1 147.  Where  suc- 
cessive statutes  give  auceesslve  remedies, 
the  first  Is  not  destroyed,  and  the  rule  la 
against  implied  abolition  of  the  first  reme- 
dy. Safb.  BL  Const  |  202.  The  same  prin- 
ciples tpptj  to  chapter  94,  Acts  1891,  and 
chmitw  24,  Acts  188S,  «xo^  that  section 


19  of  the  last  act  dismisses  suits  brougU 
atnce  12tb  Marcbt  1891,  thus  retaining  prior 
ones  by  strong  Implication.  They  amend 
and  re-enact  chapter  lOQ  of  the  (Code,  and 
.only  repeal  inconsistent  acta.  These  acts 
are  but  a  continuance  of  statute  law  pro- 
viding for  the  sale  of  state  lands,  and, 
though  the  mere  form  of  remedy  has  been 
modified.  It  is  wholly  unreasonable  to  8Ui>- 
pose— as  the  mandate  to  sell  the  lands  by 
proceedings  in  the  circuit  court  Is  persistent 
and  unchangedr— that  the  leglalature,  in  its 
amaidat(»y  acta,  intended  to  render  llfeleas 
Ittlor  suits  yet  pending.  On  the  contrary, 
section  19  of  the  act  of  1891  continued  pend- 
ing sulid.  We  affirm  the  decree  of  the  di^ 
colt  coozt. 


(tt  W.  Va.  SS) 
McKAT  V.  EIPLBY  &  M.  0.  V.  B,  CO. 
(Supreme  Court  of  Ai^eals  of  West  Virginia. 

April  1.  1896.) 
Ehihbht  Domain— CoHPBKaATiON — Fubuo  Hiob- 

WAT8. 

1.  Section  9,  art  8,  of  the  constitution  of 
the  state  proTides  that  private  property  shall 
not  be  taken  by  an;  company  incorporated  for 
the  purposes  of  internal  improvement  until  juat 
compensation  shall  have  been  paid  or  secured 
to  be  paid  to  the  owner. 

2.  Section  9,  art  11,  of  the  constitutloa 
reads  as  follows:  "Bailroada  heretofore  con- 
atmcted  or  that  ma;  hereafter  be  constructed 
in  this  state  are  hereby  declared  public  high- 
ways and  shall  be  free  to  all  [wrBODs  for  the 
transportation  of  tbeir  peraona  ^ud  property 
thereon  under  audi  regnlations  as  ahalf  be  pre- 
scribed by  law." 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Jackson  county. 

Action  by  Abraham  McCoy  against  the  Rip- 
ley &  Mill  Creek  Valley  Railroad  Company. 
Judgment  for  plaintiff.  The  bill  was  revived 
In  the  name  of  Z.  T.  McKay,  plalntlfTs  ad- 
ministrator. From  the  second  decree,  de- 
fendant appeals.    Affirmed  by  divided  court 

John  H.  RUey,  for  appellant  W.  A.  Parsons 
and  J.  A.  Wooddell,  for  appellee. 

HOLT,  P.  On  appeal  from  decrees  of  the 
circuit  court  of  Jackson  county  enforcing  a 
vendor's  lien  by  sale  of  the  land,  which  is  a 
section  of  some  900  feet  In  the  middle  of  the 
railway  company's  right  of  way  and  railroad 
track.  The  facts  are  as  follows:  On  the  7tb 
day  of  July,  1888,  by  written  contract  of  that 
date,  Abraham  McCoy,  for  the  consideration. 
Inter  alia,  of  $250,  sold  and  agreed  to  convey 
to  the  appellant  the  railroad  company,  In  fee 
simple,  a  certain  parcel  of  land,  described  in 
the  contract  for  a  railroad  track,  being  40 
feet  wide  and  about  900  feet  long,  through 
the  farm  of  McCoy.  The  railway  company 
ent^ed  upon  the  land,  and  buUt  its  railroad, 
and  had  been  running  and  operating  the  same, 
with  the  consent  of  McCoy,  for  more  than 
two  years  before  this  suit  fbr  specific  per- 
formance was  brought  on  the  19th  day  of 
February,  1891.  Tlie  fixing  of  the  route  along 
that  line,  which  onaUed  McCoy  to  avail  hlm- 
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self  of  the  conTeiiiences  and  advantages  of 
Its  location  and  construction  tlirough  bis  land, 
was  expressly  made  a  part  of  the  considera- 
tion, and  that  was  performed;  but  the  addi- 
tional consideration  of  $250  had  not  been , 
paid.  On  the  19th  day  of  February,  1801, 
plalnticr,  Abraham  McCoy,  filed-  his  bUl 
against  the  railroad  company  to  enforce  the 
payment  thereof  as  a  vendor's  lien  by  sale 
of  the  land.  The  defendant  railroad  company 
appeared  and  demurred  to  the  bill,  assigning 
as  ground  of  demurrer  that  the  court  had  no 
jurisdiction  to  decree  a  sale  of  the  separate 
part  of  defendant's  railroad  and  land  owned 
and  used  as  part  of  Its  track.  On  the  19th 
day  of  March,  1892,  plaintiff  filed  as  an  es- 
crow a  deed  of  general  warranty  for  the  land, 
to  be  delivered  on  payment  of  the  purchase 
money;  and  by  decree  of  that  date  the  court 
overruled  defendant's  demurrer,  and  defend- 
ant answered  that  Its  road  was  built  and  op- 
erated from  the  town  of  Ripley,  W.  Va.,  to 
the  Ohio  river,  a  distance  of  about  13  miles; 
that  the  parcel  of  land  sought  to  be  sold  In- 
cluded about  300  yards  of  defendalit's  rail- 
road, about  4^4  miles  from  its  western  and 
8^  miles  from  Its  eastern  terminus,  to  which 
answer  plaintiff  replied  generally.  Thereup- 
on the  court  entered  a  decree  against  the  de- 
'fendant  company  for  1301.61,  the  amount  of 
the  purchase  money,  including  Interest  to 
date,  giving  60  days  in  which  to  pay,  and,  in 
default  of  payment,  decreeing  a  sale  on  credit 
«f  the  section  of  the  railway  In  the  bill  and 
proceedings  mentioned,  and  appointing  a  com- 
missioner for  the  purpose,  and  the  railroad 
company  was  given  the  right  to  remove  from 
the  land  decreed  to  be  sold  all  the  rails,  ties, 
and  all  personal  property  then  oo  the  land. 
Under  this  decree  the  commissioner  sold  the 
land,  but  the  sale  was  set  aside;  and,  the 
plaintiff  having  died,  the  cause  was  revived 
In  the  name  of  Z.  T.  McKay,  his  administra- 
tor, who  filed  an  amended  and  supplemental 
bin,  making  the  widow  and  heirs  of  Abraham 
McCoy  parties  defendant  On  the  3d  day  of 
March,  1893,  the  court  entered  another  decree 
of  sale,  under  which  the  commissioner  sold 
the  real  estate  to  plaintiff,  Z.  T.  McKay,  ad- 
ministrator of  Abraham  McCoy,  for  the  sum 
of  9225.  To  this  sale  defendant  ^cepted, 
but  the  court  ov«Tuled  the  exceptions,  and 
confirmed  the  sale  fis  made  to  plaJntlff,  Z.  T. 
McKay,  and  appointed  a  commissioner  to  con- 
vey the  same  to  him,  the  purchase  money, 
costs,  and  expenses  of  sale  having  been  paid; 
and  a  writ  of  possession  was  awarded  the  pur- 
chaser to  cause  him  to  have  possession  of  the 
land,  and  defendant  appealed. 

The  first  and  Important  question  jvesented 
is  the  propriety  of  the  decrees  complained  of, 
which  sell  a  section  of  900  feet  out  of  the 
middle  of  this  railway,  and,  by  thus  separat- 
ing its  ownership,  and  nse  from  the  line  of 
the  railroad,  destroy  it  as  a  public  highway. 
There  are  several  reasons,  according  to  the 
facts  as  here  presented,  why  this  should  not 
have  l>eeD  dona   0)  Sectton  fl,  art  3,  of  the 


state  constitution  provided  that  McCoy's  prop- 
erty should  not  be  taken  or  damaged  by  this 
railway  company  without  Just  compensation 
first  paid  or  secured  to  be  paid.  This  protec- 
tion he  waived.  He  induced  the  company  to 
take  it  and  build  the  road,  and  has  permitted 
it  to  be  completed  and  used  for  more  than 
two  years.  Thus  he  has  permitted  it  to  be- 
come a  public  t^hway,  free  to  all  persons 
for  the  transportation  of  their  persons  and 
property  thereon;  for  such  section  9,  art  11, 
of  the  constitution  declares  It  to  be,  at  the 
same  time  conferring  such  right  of  transpor- 
tation. (2)  Such  remedy,  If  lawful,  was  In 
this  case  harsh  and  Inequitable,  l)ecause,  as 
far  as  this  record  shows,  wholly  unnecessary; 
for,  by  section  8,  art  11,  of  the  constitution, 
the  rolling  stock  and  all  other  movable  prop- 
erty belonging  to  the  railroad  company  Is  con- 
sidered personal  property  and  is  liable  to  exe- 
cution and  sale  in  the  same  manner  as  the 
personal  property  of  individuals,  and  there 
Is  nothing  to  show  that  the  decree  could  not 
have  been  thus  made,  or  that  the  railway  com- 
pany Is  Insolvent,  or,  in  fact,  owes  any  other 
debt  (3)  Th^  Is  nothing  to  show  that  the 
debt  might  not  have  been  paid  out  of  the 
earnings  of  the  road.  (4)  It  might  have  been 
enforced  by  Injunction  from  using  the  road 
until  the  price  was  paid.  1  Bedf.  R.  R.  246; 
Cogens  V.  Railway  Co.,  1  Ch.  App.  594.  dSi  If 
the  road  must  be  sold.  It  should  be  treated  as 
an  entirety,  and  sold  as  a  whole,  giving  plain- 
tiff priority  as  to  such  fractional  part  In 
that  mode  it  would  not  be  destroyed  as  a  pub- 
lic highvray,  and  the  rights  of  the  public 
therein  would  not  be  Impaired,  whereas,  the 
sale  of  such  fraction  destroys  It  as  a  high- 
way. In  the  .very  teeth  of  the  constitution,  and 
in  violation  of  the  rights  of  the  public.  See 
Railroad  Co.  v.  Lewton,  20  Ohio  St  401; 
Farmers'  Loan  &  Trust  Oo.  v.  Canada  &  St 
L.  R.  Co.  (Ind.  Sup.)  2G  N.  E.  784;  Evans  v. 
Railway  Co.,  64  Mo.  453;  Provolt  v.  Railroad 
Co.,  69  Mo.  633;  Trust  Co.  v.  Candler,  87  Ga. 
241, 13  S.  E.  560.  On  having  prepayment  see 
Scarritt  v.  Railway  Co.,  127  Mo.  298,  29  S.  W. 
1024.  A  court  of  equity  makes  It  a  point  to 
see  that  its  sales  are  so  made  as  to  bring  the 
best  price,  removing  clouds,  etc.  Such  a  sale 
as  this  inevitably  leads  to  a  sacrifice  of  the 
property.  The  sale  under  the  decree  was  ex- 
cepted to,  and  for  the  reasons  already  ^vea 
should  not  have  been  confirmed.  Ordinarily, 
the  administrator,  buying  the  land  under  such 
circumstances,  would  hold  It  as  part  of  the 
personal  estate  of  his  intestate;  but.  If  the 
sale  had  stood  as  properly  made,  I  caonot  see 
what  concern  the  railroad  company  could 
have  had  In  that  question.  As  to  the  convey- 
ance of  the  legal  title  from  the  heirs  at  lav 
of  the  vendor,  either  to  the  railroad  company 
on  payment  of  the  purchase  money,  or  to  any 
purchaser  of  the  road,  there  can  be  no  diffi- 
culty, as  the  court  has  the  belrs  before  it  as 
parties  to  the  suit  and  can  aK>oint  a  com- 
missioner to  ekecnte  the  same  on  their  be- 
half, aecordii^  to  section  4,  c  132,  p.  838.  of 
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the  Code.  Sec,  also,  Qarke  t.  Curtis,  11 
Leigh,  659.  There  ia  nothing  to  show  that 
thia  Is  a  mall  route,  but  I  take  for  granted 
that  It  is.  It  ia  certainly  a  public  highway. ' 
The  state  is  not  represented  In  this  salt. 
When  a  man  begins  to  break  up  and  discon- 
tinue a  public  highway  of  the  state,  and  stop 
the  transportation  of  the  United  States  mails, 
he  will  In  all  likelihood  be  called  upon  to 
show  his  anthority.  I  should  regret  to  give 
occasion,  without  the  alightest  necessity  for 
It,  to  placing  th<t>  purchaser  in  any  such  em- 
barrassing attitude.  But,  the  conrt  being 
equally  dlTldM.  the  decrees  ctnnplaliied  of 
must  be  affirmed. 

BRANNON,  J.  I  cannot  see  why  one  sell- 
ing land  for  right  of  way  to  a  railroad  com- 
pany by  executory  contract  may  not  have 
specific  performance  in  equity  of  the  con- 
tract The  company  could  hare  relief  in 
equity  against  him  to  compel  a  conveyance, 
and  he  ought  to  have  his  correlative  remedy, 
&B  the  remedies  ought  to  be  mutual.  Bum- 
gardner  v.  Leavitt,  3^  W.  Ya.  194,  13  S.  E. 
67.  He  cannot  sue  in  ejectment,  as  it  seems 
to  be  held.  In  most  of  the  states,  that  where 
one  lets  a  railroad  company,  by  express  con- 
tract or  license,  construct  its  railroad,  and 
begin  its  operation,  he  cannot  maintain 
ejectment.  Mills,  Em.  Dom.  S  140;  Lewis, 
Em.  Dom.  §  648.  There  Is  some  conflict  of 
anthority  as  to  this.  But  in  this  state,  un- 
der section  20,  c.  00,  Code,  no  one  who  sells 
land  by  writing  signed  by  him  can  have  re- 
covery of  possession  at  law.  He  miist  sue 
for  purchase  mou^  either  at  law  or  in 
equity.  A.  judgment  at  law  against  a  rail- 
road company  would  be  frequently  abortive, 
by  reason  of  Insolvency  or  mortgages  on 
rolling  stock  or  other  property.  When  the 
contract  was  made  the  b^i^I&s  looked  to  the 
property  conveyed  as  security.  It  Is  a  part 
of  the  contract  It  Is  said  that  the  public 
has  rights  which  would  be  Impaired  by  a 
sale  of  a  section  of  the  track,  but  I  reply  the 
party's  right  Is  prior  to  and  higher  tlian  that 
of  the  public.  The  company  took  the  land 
on  condition  of  payment  The  public  claims 
under  the  company,  and  can  have  no  higher 
right  than  It  The  party  contracted  only 
with  it  As  was  said  In  Evans  v.  Railway 
Co..  64  Mo.  453.  when  this  plea  was  made 
against  the  citizen  claiming  compensation 
for  his  land,  the  court  said,  what  seems  to 
me  just  and  solid  argument:  "That  mythical 
personage,  The  Public,'  so  often  summoned 
as  a  convenient  accessory  when  some  fla- 
grant wrong  upon  constitutional  right  is  in 
contemplation,  can  only  'acquire  rights'  in 
the  land  even  of  the  humblest  citizen  by  pay- 
ment therefor."  An  En^Ish  Jndge  said  he 
was  '^ot  inclined  to  listen  to  any  suggestion 
of  public  Interest  as  against  private  rights 
acquired  in  a  lawful  way.  I  do  not  think 
that  the  Interest  of  the  public  In  using  some- 
thing that  Is  provided  for  their  convenience 
Is  ^  be  tu>beld  at  the  price  of  saying  that 


8  person's  property  la  to  be  confiscated  for 
that  porpose."  Stretton  v.  Railway  Co.,  40 
Law  J.  Ch.  58.  So  plain  Is  the  right  of  the 
citizen,  as  paramount  to  that  of  the  rail- 
road company  and  the  public  ^der  It  that 
the  foUowlQg  extract  from  Lewis,  Em.  Dom. 
6  61^,  is  clearly  held  by  abundant  authority : 
"Another  mode  of  enfort:ing  payment  in- 
directly is  by  enjoining  the  use  of  the  land 
taken  until  the  compensation  Is  paid.  This 
has  been  held  to  be  the  proper  remedy,  and 
is  available,  not  only  against  the  parl^  con- 
demning, but  also  one  claiming  under  him 
by  lease  or  otherwise.  The  plea  of  public 
Inconvenience  Is  no  answer  to  the  prayer  for 
this  remedy,  since  the  put^c  can  derive  no 
permanent  rights  in  private  property  except 
on  payment  of  just  compensation  provided 
by  the  constitution."  An  injunction  debars, 
perhaps  [lermanently,  the  public  use.  When 
the  company  is  Insolvent  it  would  often  be 
an  Inefflclent  remedy.  But  In  this  state  one 
selling  land  by  executory  contract  retaining 
the  title,  has  a  lien  on  the  specific  land,  en- 
forceable In  equity  by  Its  sale,  and  where 
such  lien  exists  It  has  been  held  that  there 
may  be  a  sale  of  the  particular  land  sold. 
Lewis,  Em.  Dom.  §  620;  2  Story,  Eq.  Jur. 
5  1231;  Provolt  v.  RaUroad  Co.,  69  Mo.  633; 
Evans  v.  Railway  Co.,  64  Mo.  453;  Vamer 
V.  Railroad  Co.,  55  Iowa,  077,  GS3,  8  N.  W. 
634;   Davies  v.  Railroad  Co..  56  Iowa,  192, 

9  N.  W.  117;  Mima  v.  Railroad  Co.,  3  Ga. 
333;  Gilllson  v.  Railroad  Co.,  7  S.  C.  ifS.  I 
would  hold  the  same  as  to  a  vendor  who 
conveys  title  retaining  a  lien.  But  It  Is  said 
the  plalntilE  must  sell,  not  the  particular 
land  he  sold  to  the  company,  but  the  whole 
railroad  line.  The  case  of  Railroad  Oo.  v. 
Lewton,  20  Ohio  St  401,  Is  the  only  case  I 
know  of  BO  holding.  Several  reasons  against 
this  occur  to  me.  The  plaintiff,  as  to  other 
parts  of  the  railroad  line,  Is  only  a  general 
creditor,  having  no  Hen.  It  Is  unjust  to  the 
railroad  company  and  "the  public  to  sell  the 
entire  line  for  a  debt  on  a  small  part  Such 
was  never  the  contract  Then,  again,  the 
entire  line  may  be  overmortgaged,  and  it 
would  be  necessary  to  convene  the  mortgage 
debts,  fix  their  rights,  and,  treating  the  entire 
line  as  a  unity,  the  plaintiff  might  get  noth- 
ing, owing  to  prior  claims,  unless  the  pro- 
ceeds would  be  apportioned,  and  that  could 
not  readily  be  done.  What  right  have  we 
to  compel  this  one  man,  electing  to  look 
for  his  pay  to  the  particular  land  he  sold,  to 
sell  the  whole  road,  and  enter  into  the  costly, 
slow  work  of  convening  several-  mortgages  ' 
of  millions  of  dollars  to  get  his  few  hundred. 
His  contract  contemplated  no  such  thing. 
In  the  Iowa  case,  supra,  Vamer  v.  Railroad- 
Co.,  the  court  says  there  Is  no  objection  to 
relief  by  sale  of  part  that  the  company 
holds  the  land  subject  to  plaintiff's  rights, 
that  it  makes  no  difference  that  it  is  a  sale 
to  a  railroad  company  over  a  private  person, 
and  that  the  company  may  be  dlspoBseased 
of  the  land  by  judicial  sale. 
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(49  W.  T«.  SO) 

8TATB  T.  SOUTH  PBNN  OIL  CO. 

(Saprenu  Oottit  of  Appeals  of  W«st  Virgiiiift. 

April  4. 1896.) 

Taxation— pROPBBTT  BtrBJBor— Mikiito  Pbivi- 

I.BQB8 — RbTIBW  BT  CoOJITT  AHD 
ClBOClT  Con  UTS. 

1.  The  fmpoaition  of  taxes,  and  the  law 
directing  the  mode  of  assessment  and  collection, 
are  the  exercise  of  legisIatiTe  power,  to  be  ez- 
erdsed  in  conformit7  with  the  reqoirements  of 
the  constitation,  by  genorai  law. 

2.  When  the  question  of  the  Iegalit7  or  il- 
legality of  the  UatiDg  of  property  on  the  land 
books  for  taxation  comes  before  the  conntr 
court  for  correction,  on  the  application  of  the 
part7  assessed,  who  fe^  himself  aggrieved,  the 
county  acts,  in  review  of  the  actioo  of  the  com- 
missioner  of  reassessment,  as  an  administra- 
tive board;  and  such  action  of  the  county  court 
is  not  "judicial,"  within  the  meaning  of  section 
'2i  of  article  8  of  the  constitntioD. 

3.  When  the  issae  on  snch  controversy  is 
made  up  between  the  applicant  and  the  state 
for  the  purpose  of  appeal  to,  and  decision  be- 
tween Buch  parties  by,  the  drcait  court,  as  to 
the  right  and  legality  of  snch  aaaessment  liti- 
gated between  them,  ta  the  mode  and  according 
to  the  proceeding  prescribed  by  law  in  such 
case  for  contesting  the  right  <daimed.  and  de- 
eding the  eontroTarsy,  the  orders  and  jadg- 
meat  of  the  circuit  court  are  mode  and  render- 
ed In  the  exercise  of  its  Jndldal  power*  in  the 
proper  and  ordinary  sense, 

4.  A  privilege  or  liberty  or  license  to  search 
and  explore  the  laud  for  oil  or  other  minerals, 
coupled  with  a  grant  to  dig  and  remove  them, 
and  convert  them  to  the  grantee's  own  use,  if 
in  fee  or  for  life,  creates  an  incorporeal  free- 
hold right  in  the  real  estate,  which  may  be  as- 
sessed to  the  grantee  separately  from  the  land 
or  its  surface,  and,  if  the  minerals  be  found 
and  produced,  creates  a  freehold  interest,  which 
should  be  assessed  separately  on  the  land  books, 
under  the  act  of  February  27,  1881  (chapter 
36),  entitled  "An  act  to  provide  tor  the  reaaseas- 
ment  of  the  value  of  all  real  estate  within  this 
state." 

6.  But  snch  pririlece,  liberty,  or  license, 
and  such  interest,  U  limited  to  a  term  of  years, 
are  not  held  and  owned  as  the  whole  or  a  part 
of  a  freehold  ownership,  within  the  meaning  of 
the  act,  and  should  not  be  separately  assessed 
to  the  mining  licensee  or  lessee  en  snch  land 
books. 

(Syllabus  by  the  Court) 

Error  to  (drcult  court,  Marion  connty. 

Appllcaticm  by  the  South  Penn  Oil  Compa- 
ny to  the  connty  court  for  redress  from  al- 
leged erroneous  assessments.  The  appllca^ 
tion  was  granted,  and  the  state  appealed  to 
the  circuit  court  From  an  order  of  that 
court  rernsing  the  order  of  the  connty  court, 
the  applicant  brings  &noc.  Beversed. 

A.  B.  Fleming  and  U.  N.  Amett,  for  plain- 
tiff In  error.  T.  &  ROey,  Attj.  OeiL,  and  L. 
6.  Bennington,  for  the  State. 

HOLT,  P.  Thla  ia  a  controversy  InTolTtng 
the  ICErallty  of  listing  and  asseBslng  on  the 
land  book  of  Marion  connty,  for  purposes  of 
taxation,  certain  oU  and  other  mineral  leases 
of  the  South  Fesm  OU  Company,  InvoMng  the 
right  of  the  connty  to  levy  taxes,  as  weD  aa 
relating  to  the  public  revenue.  The  leases 
seem  to  be  100  and  more  in  number,  of  lands 
lying  Is  Marlon  and  Wetzel  counties,  and 


perhaps  in  other  counties.  Tbis  suit  or  pro- 
ceeding relates  to  the  leases  In  Marlon,  though 
It  ivpeOTB  from  a  written  opinion  of  Judge 
Jacobs,  of  tbe  Foortb  Judicial  circuit,  filed 
with  applicant's  loief,  that  a  similar  proceed- 
ing was  bad  In  the  connty  of  Wetsel.  and  de- 
tided  blm  at  tbe  Januajy  tmn,  1893;  but 
none  but  tbe  case  from  Marion  la  before  us. 
In  this  case  the  commissioner  of  reassess- 
ment listed  tbe  property  In  question.  The 
owner,  feeling  himself  aggrieved  that  his 
property  was  listed  for  taxation,  and  claiming 
that  It  should  not,  under  the  law,  have  been 
assessed  at  all,  applied  to  the  county  court 
for  redress,  after  having  given  the  prosecuting 
attorney  of  Marlon,  who  was  the  attorney  of 
tbe  county  as  well  as  of  the  state,  reason- 
able notice  in  writing  of  his  intended  appli- 
cation, stating,  as  the  character  of  tbe  redress 
It  desired,  that  It  would  more  the  county 
court  to  enter  such  order  as  would  wholly  re- 
lieve the  company  from  such  assessment  as 
erroneous  and  Illegal  Such  proceedings  were 
bad  as  that  the  county  court,  on  the  8th  day 
of  June,  1892,  entered  an  order  that  the  ap- 
plicant be  wholly  reeved  and  exonerated 
from  such  assessments  aa  wholly  erroneous 
and  illegal,  and  ordered  them  to  be  strlcfcea 
from  tbe  c(Hnmistion^s  book  of  assessment 
From  this  order  the  state  appealed  to  tbe  cir- 
cuit court,  as  provided  for  by  the  act  of  Feb- 
ruary 27,  1891,  the  act  In  question,  enUtled 
■^An  act  to  provide  for  the  reassessment  of 
the  value  of  all  real  estate  within  this  state" 
(see  Acts  1891.  p.  60);  and,  to  the  end  that 
such  appeal  might  be  taken,  tbe  applicant 
and  the  state  had  the  evidence  taken  at  the 
hearing  of  tbe  application  certified  by  the 
county  court  The  appeal  was  allowed  by 
the  judge  of  the  circuit  court  of  Marion  coun- 
ty; and,  coming  on  to  be  heard,  that  court, 
on  the  21st  day  of  March,  1893.  reversed  and 
annulled  the  order  and  Judgment  of  tbe  coun- 
ty court  with  such  costs  against  tbe  appellees 
as  the  statute  prescribes,  and  denying  the  ap- 
plicant the  relief  prayed  for.  From  this  Judg- 
ment a  writ  of  error  to  this  court  was  allow- 
ed the  South  Penn  Oil  Company. 

In  the  assessment  of  taxes  In  this  state,  tbe 
law  has  always  required  two  separate  and 
distinct  books  to  be  made  and  kept— one  des- 
ignated the  "Personal  Property  Book,"  in 
which  the  values  for  taxatirai  are  ascertained 
In  each  year,  as  to  ownership  and  value,  as 
of  the  let  day  of  April;  the  other,  tbe  "Land 
Book;  Tracts  of  I^nd;  Town  Lots."  On  the 
land  book  the  assessor  lists  and  puts  down  the 
land.  In  the  name  of  the  legal  owner,  on  the 
1st  day  of  April  of  each  year,  putting  It  on 
In  the  name  of  tbe  new  owner,  making  the 
transfers  from  the  former  owner,  and  leaving 
It  off  In  his  name;  "and,  as  to  real  property, 
the  person,  who,  by  himself  or  his  tenant  has 
the  freehold  In  his  possesion,  whether  in  fee 
or  for  life,  shall  be  deemed  the  owner  for  the 
purpose  of  taxation."  Code  1891,  c.  29,  {  40. 
See  the  whole  chapter,  which  relates  to  as- 
sessment of  taxes.   Tbe  assessor  makes  thd 
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pn^r  correctloiia  according  to  the  flKta, 
omitting  where  Improp^ly  charged,  and  char- 
ging  where  improperly  omitted;  correctlBg 
Bach  errors  aod  mistakes  as  he  may  diaeorer 
in  any  such  land  book  as  to  the  names  of 
peraonfl  properly  chargeable  with  taxes  on  any 
tract  or  lot  of  land  entered  therein,  and  enter- 
ing and  cliatslQg  the  same  with  taxes  therein 
to  the  person  or  persons  properly  chargeable 
therewith,  whether  such  correction  be  ren- 
dered necessary  by  conveyance  by  the  person 
last  charged  or  otherwise,  each  as  clerical  er- 
rors of  every  sort,  and  mistakes  In  local  de- 
scrlptton.  Si^  also,  the  clei^  of  the  connty 
court,  when  he  makes  oat  the  land  hook  tor 
the  asMasor,  la  to  correct  any  and  eroy  mis- 
take in  the  original  laud  book  he  may  dis- 
cover. The  assessor  In  each  year  Is  to  assess 
and  enter  In  the  land  book  in  his  possession 
the  value  of  any  old  building  omitted  for  one 
or  more  yeus,  and  of  additions  or  Improve- 
ments to  a  building,  and  of  any  building  new- 
ly erected,  not  theretofOTe  assessed,  if  the 
same  be  of  the  value  of  (100  or  upward  (see 
Code,  c  29, 19  27-2&),  and  also  assess  the  vahie 
of  omit^  lands  by  him  entered,  ascertain- 
ing sach  values  by  contigaons  lands,  as  di- 
rected by  chapter  29,  {  10.  Bat,  with  these 
excepttons,  he  does  not  ascertain  or  fix  the 
value  of  the  lands,  bat  takes  them  as  he  finds 
such  values,  as  assessed  In  the  previous  gen- 
eral reassessment  Such  reassessment  It  has 
bem  the  policy  of  the  state  to  make  once 
about  every  10  years.  In  pursuance  of  this 
policy,  the  act  of  reassessment  of  February  27, 
1891,  was  passed,  under  which  this  contro- 
versy arises;  and  it  is  that  statute  and  the 
constitution  and  laws  In  pari  materia  with 
the  points  Involved  that  we  are  called  upon 
to  read  according  to  their  meaning  and  effect, 
and  apply  to  the  facts,  as  In  the  pi«M^fl]T^  and 
evidence  they  appear. 

About  the  material  facts  no  controversy  Is 
or  can  be  made,  for  the  evidence  Is  documen- 
tary; and  the  question  of  their  meaning  and 
effect  In  law  Is  a  question  forthecourt  They 
are  all  what  are  called  oil  and  gas  leases,  are 
about  40  in  number,  and,  being  all  essentially 
alike  in  their  bearing  on  the  mattw  in  oon- 
troveisy,  one  will  answer  for  all: 

"This  lease,  made  this  fifth  day  of  August, 
1889,  by  and  between  B.  M.  Parrlsh,  of  the 
county  of  Marion,  state  of  West  Vh^inia,  of 
the  first  part,  and  T.  M.  Jackson  &  Co.,  of  the 
second  part,  wttnesseth:  That  the  said  party 
of  the  Hat  part.  In  consideration  of  the  stlpa- 
lations,  rents,  and  covenants  hereinafter  con- 
tained on  the  part  of  said  party  of  the  seemd 
part,  to  be  kept,  paid,  and  performed,  hath 
granted,  demised,  and  let  unto  the  said  party 
of  the  second  part  the  exclustre  right  to  mine, 
bore,  excavate,  and  produce  petroleum,  rock. 
m  caibon  oQ,  and  gaa,  or  oUter  valuable  or 
volatfle  substances,  and  the  exclusive  right 
to  lay  and  maintain  Hues  of  pipes  under  or  on 
top  of  said  surface  for  transportation  of  said 
oil,  gas,  or  other  substance  from  the  land  hen- 
T.24B.E.na  10—44 


In  conveyed,  and  over  it  from  other  lands 
owned,  leased,  or  controlled  by  said  party  o€ 
the  second  part,  all  of  that  certain  tract  of 
land  situate  In  the  district  of  lincoln.  In  Ma- 
rlon county,  state  of  West  Vb^iinla,  on  the  wa- 
ters of  Modd'a  ran,  and  bounded  as  follows,  to 
wit:  On  the  north  1^  lands  of  John  Reese,  ou 
the  east  by  lands  of  Hexln  Amos,  on  the  south 
by  land  of  John  Began,  on  the  west  by  lands 
of  Mrs.  N.  S.  Beat^;  being  all  the  land  own- 
ed by  said  par^  of  the  first  part  at  said  place, 
containing  aboat  twenty-five  acres,  more  or 
less,  excepting  and  reserving  therefrom  five 
^  acres  around  the  dwelling  house  on  said 
premises,  to  be  selected  and  laid  off  by  said 
party  of  the  first  part  in  a  square  boundary 
when  requested  to  do  so  by  said  party  of  the 
second  part,  upon  which  there  shall  be  no 
mining,  boring,  or  excavating,— to  have  and 
to  hold  the  said  iffemlses,  for  said  aforesaid 
purposes  only,  for,  during,  and  until  the  full 
term  of  ten  years  next  '^"p^tng  the  date  of 
this  lease,  or  as  long  as  oil  and  gas  may  be 
found  in  paying  quantities.  And  the  said 
party  of  the  second  part  hereby  covenants.  In 
consideration  of  said  grant  and  demise,  to 
deliver  unto  said  party  of  the  first  part,  their 
heirs  or  asiAgns,  In  tanks  or  other  reo^tades 
famished  by  said  par^  of  the'  second  part 
for  that  purpose,  the  full  equal  one-eighth  part 
of  the  petroleum,  rock,  or  carbon  oil  excavated, 
pumped,  and  raised  on  the  premises  herein 
leased  as  produced  In  crude  state;  or  the  par- 
ties of  the  second  part  agree  to  sell  the  oil, 
and  pay  to  the  party  of  the  first  part  one- 
eighth  of  the  net  proceeds,  as  the  party  of  the 
first  part  may  elect  If  gas,  Instead  of  oil.  Is 
found  and  utilized,  said  party  of  second  part  ia 
to  pay  two  hundred  dollars  per  annom  for 
each  well  so  utilized.  The  said  party  of  the 
first  part  to  fully  use  and  enjoy  the  said  prem- 
ises for  the  purpose  of  tillage,  graxlng,  and 
farming  generally,  except  such  part  as  atiall 
be  necessary  for  said  mining,  boring,  excavat- 
ing, and  producing  purposes,  and  such  part 
thereof  as  may  be  required  for  a  right  of  way 
to  and  from  the  place  or  places  of  mining,  bor- 
ing. excavaUng,  and  prodoclng,  and  also  ex- 
cepting so  much  thereof,  along  said  right  of 
way  as  far  as  practicable,  as  may  be  needed 
for  erecting  and  maintaining  telegraph  or  tel- 
ephone lines,  <Hr  both,  as  may  be  found  nec- 
essary by  said  party  of  the  second  part  in 
carrying  on  the  business  berdn  provided  for. 
The  said  party  of  the  first  part  grants  to  the 
party  of  the  second  part  the  right  to  remove 
any  ma<diln^,  buildings,  or  fixtures  placed 
on  said  premises  by  said  party  of  the  second 
part  The  said  party  of  the  second  part  Is  to 
have  the  privilege  of  using  sufficient  water 
from  said  land  to  run  the  necessary  engine' 
for  the  prosecution  of  said  business.  The  par- 
ty of  the  second  part  covenants  to  commence 
operations  for  a  test  well  within  six  months 
on  Modd's  run,  and  complete  the  same  one 
year  Cram  tbe  date  there^  at  some  point  in 
said  district  of  LtaKxdn,  MazioD  oooniy,  and 


Digitized  by  Google 


690 


24  SOUTHBASTBBN  BEPOBTifiB. 


(W.  Va. 


complete  tbe  same  within  one  year  from  said 
commencement,  provided  that,  imavoidable  de- 
lay occasioned  by  mishaps  In  drilling  shall  not 
cause  a  forfeiture  of  this  lease;  and.  In  case 
said  party  of  the  second  part  falls  to  so  com- 
mence and  complete  said  test  well,  the  lease 
shall  be  forfeited  and  void;  and,  in  case  said 
test  well  is  a  success,  said  party  of  the  second 
part  shall  commence  a  well  on  the  property 
herein  conveyed  within  two  years  after  said 
test  well  Is  utilized,  and  complete  the  same 
within  one  year  from  the  commencement 
thereof;  and,  If  said  party  of  the  second  jwrt 
falls  so  to  do,  this  lease  shall  be  forfeited  and 
void,  provided  that  loss  of  time  spent  in  the 
recovery  of  tools  lost  tD  drilling  ortmavoidable 
delays  occasioned  by  any  mishaps  in  connec- 
tion with  drilling  shall  not  work  a  forfeiture 
of  this  lease.  First  party  to  receive  one  dol- 
lar for  each  and  every  acre  mentioned  In  this 
lease,  until  well  is  completed  on.  these  prem- 
ises. It  Is  understood  and  agreed  that  gas 
used  in  the  operation  of  wells  on  the  laJid 
herein  conveyed  is  to  be  free,  and  not  of  Itself 
to  constitute  utilization  of  the  well  under  this 
lease,  and  also  that  the  party  of  the  first  part 
shall  be  entitled  to  gas  for  his  own  domestic 
uses  free  of  charge,  by  making  his  own  con- 
nections at  the  well  or  other  point,  as  desig- 
nated by  the  party  of  the  second  part.  It  Is 
further  agreed  that  the  party  of  the  second 
part  shall  pay  all  damages  that  may  accrue  by 
reason  of  operations  under  this  lease  to  the 
growing  croiB  or  the  fences  of  the  party  of 
the,  first  part  It  Is  also  understood  that  all 
conditions  and  stipulations,  rights,  and  priv- 
ileges herein  made  and  provided  for  shall  ex- 
tend to  the  heirs,  executors,  administrators, 
assigns,  and  lessees  of  the  parties  hereto.  In 
case  the  party  of  the  first  part  ever  permits 
any  mining,  boring,  or  excavating  on  the  land 
herein  reserved  during  the  continuance  of  this 
lease,  the  party  of  the  second  part  shall  have 
the  sole  right  and  privilege  of  doing  the  same, 
at  the  same  rents,  royalties,  add  privilege  as 
herein  set  forth.  In  witness  whereof,  the  said 

party  of  the  first  part  hereunto  set   

hand  and  seal,  the  day  and  year  first  above 
written. 

X  M.  Parrlab.   [Seal.] " 

mart. 

The  appellant  contends  that,  by  these  leases, 
it  appears  that  the  oil  company  Is  hut  a  tenant 
for  years,  and  is  not  the  owner  of  a  freehold 
in  fee  or  for  life;  that  they  do  not  work  a  sep- 
aration in  ownership  for  any  freehold  inter- 
est of  the  mineral  oil  in  situ  from  the  surface, 
— the  land  as  one  corpus;  tiiat  the  corpus  of 
the  oil  does  not  belong  to  tbe  lessee,  and  the 
surface  to  the  lessor;  that  there  is  therefore 
no  divided  ownership;  and  that,  there  being 
no  divided  ownership,  so,  within  the  meaning 
of  the  act,  there  can  be  no  separate  listing  and 
assessment.  This  Is  the  question  on  the  mer- 
its; bat  it  is  contended  that  it  cannot  be 
reached  In  this  court,  and  in  this  way,  for 


want  of  Jarlsdlctloa.  When  a  Judge,  as  such, 
or  a  court  of  Justice,  In  a  suit  between  par- 
ties, ascertains  facts,  ascertains  and  applies 
thmto  the  law,  deddea  the  controversy,  and 
renders  Judgment,  he  has  exercised  Judltial 
power,  and  In  such  exercise  has  done  a  Ju- 
dicial act.  How  much  can  be  left  out,  or  to 
what  extetit  the  above  can  be  limited  and 
qualified,  and  still  have  it  a  Judicial  act.  In  the 
proper  sense,  or  make  it  quasi  Judicial,  Is  not 
easy  to  say.  Many  acts  are  now  performed 
and  decisions  made  by  administrative  offlcen, 
and  boards  of  commissioners  which  are  term- 
ed "quasi  judicial";  and  such  administrative 
or  quasi  Judicial  duties  seem  to  be  largely  on 
the  Increase.  The  term  implies  that  the  act 
has  some  of  the  marks  of  a  Judicial  act,  and 
lacks  some.  The  term  presupposes  both  re- 
semblance and  dlfTerence.  But  what  elements 
it  must  contain  to  be  quasi  Judicial  It  is  not 
easy  to  determine  on  principle.  We  only 
know  that  it  does  not  possess  all  the  class 
characteristics  of  a  Judicial  act  proper. 

The  statute  in  question  Is  entitled  "An  act 
to  provide  for  the  reassessment  of  the  value 
of  all  real  estate  within  this  stat^";  and 
section  1  provides  that  "the  board  of  public 
works  shall  appoint  one  commissioner  for 
each  assessment  district  In  the  several  coun- 
ties of  this  state,  who  shall  be  a  resident 
freeholder  of  such  district,  •  •  •  whose 
duty  It  shall  be  to  reassess  the  valne  of  all 
real  estate  therein."  He  shall  at  once  take 
the  oath  of  offlce  prescribed,  give  bCHid. 
qualify,  and  enter  upon  his  duties.  The 
auditor  shall,  as  soon  as  possible,  cause  to 
be  provided  for  each  commissioner  three 
books,  similar  In  form  to  the  assessor's  land 
books,  with  such  changes  as  the  nature  of 
the  work  requires,  and  shall  also  fumlBh 
each  commissioner  with  instructions  descrlb- 
fng  in  detail  the  manner  in  which  they  are 
to  arrive  at  proper  valuations  of  the  real 
estate,  under  the  provisions  of  this  act,  and 
the  manner  of  making  up  their  books  and  re- 
turns. Then  comes  section  4  (all  that  need 
be  given  in  full),  which  reads  as  follows: 
"Each  commissioner  so  appointed  and  quail- 
fled  shall  on  the  first  day  of  April,  1891,  or 
as  soon  thereafter  as  luncticable  after  re- 
ceiving the  books  and  instnictltms  to  be  fur- 
nished by  the  auditor,  and  which  shall  be 
sent  to  the  clerk  of  the  county  court  of  each 
coimty  and  be  by  him  delivered  to  the  com- 
missioner, proceed  to  examine  in  p^wn.  all 
the  tracts  of  land  and  town  lota,  with  bnlld- 
higs  and  improvements  if  any,  thereon,  with- 
in his  district,  and  shall  upon  examinadon 
and  In  accordance  with  his  said  Instructions 
and  the  provisions  of  this  act,  ascertain  and 
assess  the  fair  cash  value  thereof,  and  in  such 
assessment  the  minerals,  mineral  waters,  oila 
and  gases  underlying  the  surface  and  the  lo- 
cation of  the  land,  sliall  be  considered  In  as- 
certaining the  value  of  such  land  In  concnt 
money;  and  when  mineral,  mineral  water, 
oil,  gas,  or  coal  privileges  or  Interests  are  Md 


Digitized  by  Google 


W.  Vji.)  STATB  tt.  SOUTH 

by  a  party  or  parties,  or  any  company  or 
assodati<m,  excloslve  of  the  surface,  the 
same  shall  be  assesBed  separately  to  anch 
party  or  parties,  company  or  association,  at 
Its  cash  or  market  value  at  the  time  of  such 
re-Taluatlon;  and  the  said  commissioner,  In 
order  to  assist  him  in  ascertaining  and  fix- 
ing the  value  of  said  lands  and  mineral 
rights,  shall,  when  practicable,  examine  the 
owner  of  said  lands  or,  in  his  absence,  hie 
local  agent,  and  also  the  owners  of  adjacent 
lands  under  oath,  and  he  shall  act  lu  all 
cases  upon  his  own  Judgment  and  apon '  all 
the  information  he  can  obtain  as  to  such 
value.  And  when  the  timber  or  any  part  of 
it  is  held  by  any  person,  company,  firm  or 
corporation,  on  any  tract  of  land,  and  the 
land  Is  owned  by  another  person,  firm  or 
corporation,  and  such  tact  shall  appear  In 
any  way  upon  record  in-  the  ofQce  of  clerk  of 
the  county  court  wherein  the  land  is,  said 
timber  shall  be  assessed  separately  to  the 
owner  thereof  at  its  fair  cash  or  market 
value,  at  the  time  the  same  is  made.  And 
the  said  assessor  shall  have  the  same  power 
to  examine  the  owner  of  such  timber  and 
other  witnesses  as  to  the  value  thereof,  as  Is 
herein  provided  for  In  relation  to  the  assess- 
ment of  minerals;  and  in  case  the  owner  of 
sucb  timber  has  failed  to  record  his  evidence 
of  title  thereto,  the  owner  of  such  tract  of 
land  may  make  and  file  an  affidavit  showing 
him  to  be  the  owner  of  such  timber,  in  the ' 
office  of  the  clerk  of  the  county  court  where- 
in such  timber  may  be  situated;  and  the 
derb  of  said  court  shall  record  the  same  in 
his  office  and  such  affidavit,  when  so  record- 
ed, shall  be  sufficient  evidence  on  which  to 
authorize  the  said  assessor  to  assess  said 
timl>er  against  said  owner.  In  ascertaining 
and  fixing  the  value  of  any  land  within  the 
limits  of  any  city,  town  or  village,  when  laid 
oS  Into,  or  ofTered  for  sale  In  lots,  and  when 
in  any  ease  laud  is  laid  off  Into  lots,  the  . 
said  commissioner  shall  adopt  as  tlie  value 
of  such  land  the  value  thereof  as  so  laid 
off  into  such  lots,  valuing  the  samo.  by  the 
lot  and  not  by  the  acre  or  tract.  ■  And  to  fiuv 
ther  assist  him,  the  coinmisaioner  may  re- 
quire the  owner  of  the  land  to  produce  the 
lease,  deed  or  title  bopd  or  other  evidences 
of  titie  for  examination,  and  he  shall  obtain 
from  the  clerk  of  the  county  court,  a  copy 
of  the  land  books  of  the  districts  he  la  to 
assess  made  for  the  year  one  thonsand  eight 
hundred  and  ninety,  and  where  completed 
for  the  year  1891,  and  carry  It  with  him  for 
reference  in  making  this  assessment"  He 
is  to  examine  in  person  all  tracts  of  land, 
etc.  Is  required  to  examine  the  owner  or  his 
agent  on  oath,  administer  the  same,  and 
set  on  foot  and  prosecute  all  Inquiriea  into 
facts  pertinent  to  the  purpose  and  require- 
ment of  the  act.  It  may  be  correctly  said, 
perhaps,  that  the  decisions  of  such  a  com- 
mlssloiia'  are  ot  a  quasi  Judicial  character, 
and  eaimot  be  qnsBttoaed  coUatetally  when 
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made  vrlthin  the  8C<^  of  his  Jurisdiction. 
See  Cllnkenbeard  v.  U.  S..  21  Wall.  65,  70. 
But  the  commissioner  Is  not  a  Judge,  in  the 
proper  sense;  nor  does  he  decide  between 
parties,  In  the  proper  sense;  but  he  adminis- 
ters a  revenue  law,  and  therefore  must  as- 
certain facts,  Interpret  and  apply  the  law 
thereto,  and  decide  to  enter  or  not  to  enter 
a  given  tract  of  land  on  the  land  book  for 
taxation,— taxation  by  the  county  as  well  as 
by  the  state.  To  that  extent,  his  act  la  like 
the  act  of  the  Judge,  and  hla  povrer  to  per- 
form sucb  act  Is  Judicial;  but  there  are  no 
pleadings,  and  he  enters  no  Judgment 
against  any  one  directly  or  by  name.  The 
eftect  of  the  entry  he  makes  is  declared  gen- 
erally. He  baa  admlniatered  the  law,  but 
has  not  administered  Justice  in  any  concrete 
case.  But  It  lias  the  effect  of  determining 
and  fixing  for  purposes  of  taxation  the  slatns 
of  a  given  lot  of  land,  as  against  a  given 
person.  The  law  has  required  him  to  give 
the  owner  actual  notice  of  the  proceeding  In 
all  cases  where  It  Is  practicable.  The  owner 
in  this  case  had  such  notice,  and  feeling  him- 
self a^prleved  by  the  assessment  as  an  il- 
legal one  in  toto,— not  that  the  property  was 
assessed  at  a  value  too  high,  but  that  it  was 
asseaaed  at  all,— in  pursuance  of  section  7 
of  the  act,  and  within  the  year,  made  his 
written  aK>llcation  to  the  county  court  for 
relief,  as  already  stated.  By  the  constitu- 
tion of  1872,  the  cotul7  court  was  given  orig- 
inal Jurisdiction  in  all  actions  at  law  wliere 
the  amount  in  controversy  exceeded  |20; 
also,  in  habeas  corpus,  quo  warranto,  man- 
damus, prohibition,  and  in  all  suits  In  equity, 
and  in  criminal  cases  under  the  grade  of 
felony;  also,  in  such  matters  as  are  pre- 
scribed by  the  present  constitution.  But, 
being  thus  a  court  of  original  g^ieral  Jurla- 
dictlon,  also  a  court  of  appeal  from  decisions 
of  Justices,  it  was  provided  that  its  Jurisdic- 
tion ahould  be  subject  to  such  limitations  as 
might  be  prescribed  by  law.  See  Acts  1872- 
73,  p.  30;  Const.  1872,  art  8,  K  27,  28.  On 
the  second  Tuesday  In  October,  1880,  article 
8,  relating  to  the  Judicial  department,  was 
amended  and  adopted  so  as  to  read  as  we 
now  find  It  (see  Acts  1883,  p.  189;  Code  W. 
Va.  1891,  pp.  37,  41;  and  Acts  1879,  p.  176); 
and  In  the  main  it  is  as  It  was  before,  with 
what  I  liave  quoted  above  omitted,  and.  In- 
stead of  saying  that  the  Jurisdiction  of  the 
county  court  shall  Ije  subject  to  such  limita- 
tions as  may  be  prescribed  by  law,  it  now 
reads:  "Sacb  courts  may  exercise  such  oth- 
er powers  and  perform  such  other  duties,  not 
of  a  Judicial  nature,  as  may  be  prescribed  by 
law;"  thus  reducing  it  to  a  court  of  special 
limited  jurisdiction.  It  still  has  Jurisdiction 
In  all  matters  of  probate  and  of  contested 
elections  of  county  officers,  and  some  other 
powers,  perhaps,  of  a  nature  purely  Judicial; 
but  Its  powers  have  been  cut  down,  until  it 
ccmsists  in  the  main  of  the  superlntendencfl 
and  admliilrtrattoii  at  the  iBtenal  poUc*  and 
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fiscal  affairs  and  other  affairs  of  the  coan- 
ty,  such  as  establishing  roads,  and  laying 
and  dishorslng  the  county  levies,  and  other 
powers  and  duties  of  a  guasl  judicial  nature, 
and  among  them  the  power  exercised  in 
this  case,  of  correcting  the  errors  and  an- 
nulling an  illegal  assessment  for  taxation 
made  by  the  commissioner  of  reassessment; 
and  such  correction  Is  made  on  the  written 
application  of  the  party  aggrieved. 

On  the  appeal  taken  to  the  circuit  court 
from  this  decision  of  the  county  court,  what 
power  did  the  circuit  court  exercise  In  this 
case  of  supposed  illegal  listing  for  taxation, 
and  what  was  the  nature  of  the  judgment  in 
terms  rendered  by  the  circuit  court?  Waa 
It  an  act  Judicial  In  the  proper  sense,  or  only 
quasi  judicial?  8up[>osing  the  listing  to  be 
iU^al,  there  can  be  no  questi<Hi  of  the  injury 
done  to  the  oil  company  In  their  rights  of 
proi>ert7,  and  no  question  ot  their  right  to  & 
remedy  by  due  course  of  law  before  some 
pn^er  court.  They  cannot  have  it  against 
the  c(Hnmiasloner  of  the  county  ooort  or  the 
commissioner  of  reassessment,  for  confess- 
edly tb^  acted  in  good  faith,  qnasl  judicial- 
ly, and  within  the  scope  ot  th^r  jurisdiction; 
and,  for  the  same  reason,  not  by  suit  against 
the  coUectiDg  officer;  not  by  writ  of  cer- 
tiorari from  the  circuit  court,  for  An  appeal 
to  the  drcuit  court  is  expressly  given  by  the 
act,  and  the  remedy  by  certiorari  la  express- 
ly taken  away  for  that  reason  by  section  3 
of  copter  110  of  the  Code,  regulating  and 
enlarging  the  use  and  scope  of  that  remedy; 
not  In  equity,  at  this  stage  at  least,  for  the 
same  reascHL  But  what  necessity  Is  there 
for  regarding  the  appeal  and  proceedings 
thereon  in  the  circuit  court  as  quasi  judicial, 
and  not  judicial.  In  the  technical  and  proper 
sfflise?  Now,  when  It  comes  into  that  court, 
we  have  parties  formally  arrayed  against 
each  othei  on  oi^osfte  sides  of  Hie  record. 
The  pleadings  have  been  made  up,  and  the 
Issue  joined  on  the  lis  mota, — was  the  entry 
on  the  land  books  for  purposes  of  taxation 
legal  or  Illegal?  And  all  the  evidence  has 
Jieen  certified  for  the  very  purpose  of  having 
the  facts  ascertained,  the  law  declared  and 
applied,  and  justice  administered,  in  a  con- 
crete case  of  controversy  Inter  partes,  by  a 
judge  and  court  clothed  with  general  and 
original  judicial  power  in  the  true  and  prop- 
er sense,  and  following  judicial  forms  and 
methods  ot  procedure.  The  quasi  jtidlclal 
tribunal  has  pnt  the  controversy  in  the  form 
of  a  case  specially  fitted  for  the  decision  of 
a  judicial  tribunal,— "judicial"  in  the  proper 
sense.  Then,  why  Is  not  his  formal  judg- 
ment a  judicial  act?  A  imweeding  by  writ 
of  certiorari  Is  a  "judicial"  proceeding,  In 
the  technical  sense,  as  distinguished  from  a 
"quasi  judicial"  one;  and,  apart  from  its  an- 
cillary use,  Its  main  purpose  and  Its  com- 
monest use  Is  to  supeiTlse,  ctmtrol,  review, 
and  correct  the  proceedings  of  quasi  judicial 
tribonala,  or  where  such  proceedings  are  dif- 
fooit  from  the  coarse  of  tlie  common  law. 


2  BacAbr.  163;  Harris, Certiorari,  1 1  et  seq.; 
2  SpelL  Extr.  Belief,  1 1890  et  seq.  Our  Code 
(chapter  110,6  3  etseq.)  has  extended  the  soc^e 
of  this  writ,  and  increased  its  nsefulnesa, 
by  enlarging  and  improving  Its  procedure, 
making  the  evidence  a  part  of  the  record,  for 
the  very  purpose  of  making  It  a  writ  of  re- 
view of  the  judgment,  order,  or  proceeding 
of  the  ooonty  court,  council,  justice,  or  other 
Inferior  tribunal,  many  of  whicb  exercise  for 
the  most  part  or  solely  quasi  Judicial  power. 
How  can  it  be  said,  therefore,  that,  becanse 
the-  proceeding  reviewed  Is  quasi  Judi<dal, 
the  proceeding  in  review  must  also  be  quasi 
judicial,  when  the  appeal  allowed  to  the  cir- 
cuit conrt  by  the  act  of  1883  is  in  f<Mrm  and 
substance  and  method  of  procedure  similar 
to  the  statntoiy  writ  of  review  by  certiorari? 
I  know  of  no  decision  on  the  point  of  illegal 
listing  holing  otherwise;  but,  on  the  cost- 
trary,  in  the  case  of  Bank  of  Bramwdl  t. 
Merc^  Oo.  Ot,  after  elaborate  argnment,  it 
was  hdd,  plain  inference  at  least,  to 
have  bem  on  the  part  of  the  dreolt  ooort 
the  exercise  of  Judicial  pow^  In  the  proper 
sense,— see  36  W.  Va.  341,  15  S.  B.  78  (188Z). 
—it  being  held  to  be  a  cWll  case,  where  the 
matter  In  controversy  was  of  greater  value 
and  amount  than  flOO,  thus  giving  this 
court  jurisdiction,  under  section  S  of  article 
8  of  the  constitution.  See  Neal  t.  Oom^  21 
Orat  511.  And  in  the  case  of  United  States 
*Ooal,  lion  &  ManuTg  Oo.  v.  Bandolpfa  Co. 
Ct,  88  W.  Ya.  201,  18  8.  EL  566,  a  case  ot 
illegal  separate  listing  ot  the  coal  under  the 
statute  here  Involved,  a  case  on  all  foois 
with  this  in  Its  facts,  the  same  point  arose 
and  was  ruled  In  the  same  way.  In  Mackin 
V.  Taylor  Co.  Ct,  88  W,  Va.  338*  18  S.  BL 
632,  the  chaiucter  of  the  pow»  of  taxation 
was  examined  and  discussed,  bat  the  only 
point  decided  was  that  the  county  court  was 
not  a  party  to  the  appeal  In  the  ciniait  court, 
■and  had  not  the  right  of  appeal,  and,  not 
being  a  party  to  the  proceeding  tn  that  court, 
had  no  standing  in  this  court;  that  the  ai>- 
peal  to  this  court  was  Improvidently  allow- 
ed; that  at  this  stage,  there  being  no  loogw 
an  appellant,  there  could  continue  to  be  do 
ai^Uee;  and  tbat  no  other  question  could 
thereafter  arise  upon  >the  record  to  be  de- 
cided between  parties  who  were  thencefor- 
ward treated  as  out  (tf  court  But  the 
ful  research  and  dlacueelon  of  the  geneiml 
subject  of  the  power  of  taxation  and  re- 
valuation was  properly  preserved  tn  a  per- 
manent and  convenient  form,  the  {mints  ex- 
amined being  put  UM  queries,  bat  In  that  case 
the  matter  that  the  state  complained  of  was 
Improper  redaction  tn  assessed  value.  In 
the  case  of  BaQway  Co.  r.  Panll  (W.  Ya.)  19 
S.  E.  651  (a  case  of  mandamus),  it  was  brid 
that  the  statute  of  reassessment  in  question, 
giving  the  right  of  appeal  to  tlie  drcnit  ooort 
to  the  state  and  the  Injured  party,  was  oon- 
stltntionftl  and  valid;  and  that  tbe  drcnit 
court  most  entertain  the  appeal,  and  In  aome 
way  act  wlthont  expressly  deddtny  whether 
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nch  acttm  woold  be  in  the  exercise  <tf  Jndl- 
ttai  power,  aa  dlstiiigtilahed  trom  quasi  Judi- 
cial, the  term  used  being  tbe  general  one. 
This  was  a  case  not  of  illegal  assessment  for 
taxation,  bat  of  excesslTe  e4;>pral8einent  of 
Talne;  and  the  court  held  that  tbe  drcutt 
eonrt  had  Jurisdiction,  leaving  undecided  the 
question  whether  Its  review  of  an  excessive 
appialsement  was  a  judicial  or  quasi  Judl- 
dal  act  In  Low  v.  Llnodn  Co.  Ot,  27  W. 
Ta.  It  was  held  that  on  appeal  from  the 
oonnty  court  to  the  ctrcnlt  court,  on  applica- 
tion to  correct  an  aasessment,  where  It  was 
daimed  that  the  party  assessed  with  taxes 
was  not  chargeable  therewith,  the  circuit 
court  had  Jurisdiction.  In  Pittsburg,  a  & 
St  L.  By.  T.  Board  of  Public  Woi^  28  W. 
Ya.  264,  it  was  excessive  appraisement  of 
railroad  property  made  by  the  board  of  pub- 
lic works  that  the  raOroad  comidalned  of, 
and  appealed  to  the  circuit  court  to  decide 
upon  and  correct  The  court  held  that  the 
action  of  the  circuit  court  in  sopervlBing  the 
tecbdon  of  the  board  of  public  works  as  to 
tSie*  assessment  and  valuatlim  of  railroad 
pnqi>erty  for  taxation,  under  the  provisions 
of  (diapter  52,  Acts  1883,  was  merely  admln- 
istratlTe,  and  not  JndldaL  The  point  as  to 
Illegal  listing  did  not  arise;  for,  under  that 
act  the  appeal  to  the  circuit  court  was  given 
only  to  the  railroad,  and  mly  In  cases  where 
it  daimed  to  be  i^^ileved  by  excessive  ap- 
Iffaisement  of  value.  No  attranpt  was  made 
to  give  appeal  to  this  court  bat  the  aj^ralse- 
moat  made  by  the  bosM  of  pnUlc  vrorkB  as 
aa  admlnlsbatlve  functionary  of  original 
Jurisdiction  was  to  be  final,  unless  the  rail- 
way company  aK>ealed  therefnKU  in  80  days 
to  the  drcnlt  court  In  the  case  of  Upshur 
Go.  V.  Bleb.  186  U.  8.  497,  10  Sup.  Ct  661. 
no  question  was  Involved  save  the  out)  of  ex- 
cessive appraisement  of  value.  As  to  that 
the  court  held  that  an  a^jKal  under  a  state 
law  from  an  assessment  of  taxes  to  a  "coun- 
ty oonrt"  whldi,  in  respect  to  such  proceed- 
ing acts  not  as  a  Judicial  body,  but  as  a 
board  ai  aHumlsslonerB,  without  Judlctol 
powers,  only  auth<»ind  to  determine  ques* 
tlras  of  quantity,  innpwtltm,  and  value,  Is 
not  a  suit  which  can  be  removed  from  tbe 
eoun^  court  Into  a  circuit  court  of  the  Unit- 
ed States,  and  be  heard  and  determined 
there.  Justice  Bradley,  In  discussing  the 
qnestlon,  does  allude  to  the  case  here  in- 
vtAved,  via.  the  one  of  Illegal  assesnnent  for 
purposes  of  taxatl<m,  and  on  page  478,  186 
U.  8^  and  page  661,  10  Sup.  Ot,  says:  **At 
the  same  time  we  do  not  lose  sight  of  the 
fut  presmted  by  every  di^'s  experience, 
that  the  legality  and  consUtutlonallty  of 
taxes  and  assessments  may  be  subjected  to 
Judicial  examination  In  various  ways.  •  *  * 
by  certiorari,"  etc.  We  have  already  seen 
that  the  writ  ot  certiorari,  If  awarded  by 
the  drcult  court  to  a  quasi  Judicial  proceed- 
ing, would  Itself  be  tried  In  the  exerdse  of 
Judicial  power.  In  the  pn^er  sense.  In  re- 
viewing and  correcting  tbe  Illegal  listing; 


and  that  it  could  not  have  been  used  in  this 
case,  because  this  statute  gives  the  right  of 
review  and  correction  in  the  drcnlt  court 
appeal;  and  that  In  the  general  law  <m  cer- 
tiorari contained  In  the  Gode^  the  use  of  the 
writ  is  in  Budfe  case  denied.  I  am  of  opin- 
ion, therefore,  that  the  act  of  the  drcnlt 
ooort  In  reviewing  the  action  of  the  county 
court  In  a  case  of  Illegal  listing  and  assess- 
ment was  judicial,  and  not  simply  quasi 
Judtdal;  and  that  an  administrative  body, 
Uke  the  county  court  should  act  upon  sudi 
question  In  a  quasi  judicial  manner,  Is  no 
reason  why  a  judge  or  court  dothed  with 
full  judldal  power  may  not  dedde  the  same 
question  oa  review.  In  a  Judicial  mann», 
and  accordli^  to  Judicial  methods  of  pro- 
cedure. See  Upshur  Co.  v.  Blch,  186  U.  S. 
474,  10  Bnp.  Ct  &51,  and  cases  dted. 

A  writ  of  certiorari,  under  our  statute, 
prosecuted  for  the  attainment  of  the  parties* 
rights,  must  be  a  suit  Weston  v.  Ctty 
OouncU  of  Charleston  (1829)  2  Pet  449,  was  a 
case  of  Illegal  taxation.  On  page  404,  Chief 
Justice  Marshall  says:  "TTie  modes  of  pro- 
ceeding may  be  various,  but  if  a  right  is 
litigated  between  parties  in  a  conri  of  jus- 
tice, the  proceeding  which  the  declsloi  of 
the  court  Is  sought  is  a  suit  The  qnestkm 
between  the  parties  is  predsely  the  same  as  it 
would  have  been  in  a  writ  of  replevin  or  In 
an  action  of  trespass."  So,  In  this  case,  the 
question  decided  on  appeal  to  tbe  drcult 
court  was  the  legality  of  the  listing  ot  this 
otl  lease  for  taxation  in  the  land  boc^;  and 
the  proceeding.  In  f<Hnn  and  snbstance,  was 
the  same  as  it  would  have  been  on  writ  of 
certiorari,  under  our  Code.  See  Boom  Oo. 
V.  Patterson,  98  U.  S.  408;  Delaware  Co. 
Oom'rs  V.  DIebold  Safe  &  Lock  Co.,  133  U. 
S.  478,  10  Sup.  Ct  899;  Kohl  v.  U.  S.,  91  U. 
S.  867;  Oalnes  v.  Fuentes,  92  U.  8.  10;  Bi- 
lls V.  Davis,  100  V.  S.  486,  3  Sup.  Ct  327; 
Hess  V.  Beynolds,  113  U.  S.  78,  6  Sup.  Ot 
877. 

In  the  present  case  the  bounty  court  In  re- 
viewing tbe  asssessment  exercised  only  quasi 
judicial  power;  but  the  appeal  was  held  to 
the  circuit  court  a  tribunal  having  power  to 
determine  questions  of  law  and  fact  either 
with  or  without  a  Jury;  and  there  were  par- 
ties  litigant  who  contested  the  case  on  the  cm 
side  and  on  the  other.  In  this  class  of  cases, 
great  stress  is  laid  In  some  of  the  arguments 
on  the  fact  that  to  Impose  taxes  is  legis- 
lative power,  and  that  by  article  6  of  tbe 
constitution,  the  legislative,  executive,  and 
judicial  d^>artments  shall  be  separate  and 
distinct  so  that  neltber  shall  exercise  the 
powers  properly  belonging  to  either  of  the 
others;  nor  shall  any  person  exercise  tiie 
powers  of  more  than  one  of  them  at  the  same 
time,  except  that  justices  o(  the  peace  shall 
be  eligible  to  the  legislature.  This  article 
was  In  the  first  constitution,  the  one  of  1776 
(see  section  3;  1  Rev.  Code,  p.  34);  the 
constitution  of  1830  (see  article  2;  Supp.  Bev. 
Code,  p.  IS);  constltntion  of  1861  (see  *»' 
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tide  2;  Code  1S49,  Ed.  1860,  p.  38);  con- 
Btitatlon  of  1863,  first  one  of  West  Virginia 
(see  article  1,  8  4;  Code  1868,  p.  20);  and  the 
same  as  amended,  and  as  it  now  exists  (see 
Code  1891,  p.  25).  Bach  one  of  these  instru- 
ments may  be  said  to  contain  in  itself  a  con- 
stitutional construction  of  this  article,  as  an 
Inference  to  be  drawn  from  other  express 
provisions,  and  it  has  received  a  continuous 
legislative  construction,  running  through  a 
period  of  more  than  100  years;  and  such  long- 
continued  practical  exposition  is  entitled  to 
great  weight,  and  is  a  safe  guide  In  Interpre- 
tation. The  legislature  must  impose  the  tax, 
flz  the  rate  and  the  subject  of  taxation,  the 
mode  of  assessment  and  collection.  This  it 
must  do  by  general  laws;  but,  in  a  proper 
case.  It  is  as  much  the  duty  &nd  as  much 
within  the  judicla]  power  of  the  courts  to  ex- 
pound and  apply  these  general  laws  as  It  is 
within  the  legislative  power  to  make  them. 
The  right  of  appeal  can  only  exist  when  given 
the  people  In  the  organic  law,  or  by  legisla- 
tive enactment;  and  to  limit  and  withhold 
the  right  of  appeal  Is  the  remedy  for  the  de- 
lay complained  of.  The  power  of  taxation  is 
certainly  a  legislative  prerogative,  bat  It  is 
essentially  despotic  in  its  nature,  and  ther&- 
fore  to  be  surrounded  by  all  possible  safe- 
guards against  harmful  exercise,  that  the 
people  or  their  legislature  may  bee  fit  to  de- 
vine.  For  a  full  collation  of  authorities  and 
discussion  of  the  subject,  see  Mayor,  etc.,  of 
Baltimore  v.  State,  15  Md-  376,  74  Am.  Dec 
572,  and  note.  See  Andrews  v.  Auditor,  28 
Grat.  115.  The  separation  so '  long  and  so 
universally  Insisted  upon  in  the  organic  laws 
of  the  several  states  was  occasioned  by 
Montesquieu's  Spirit  of  Laws,  first  published 
in  1748  (see  Book  2,  c.  6),  where  he  analyzes 
sovereignty  into  legislative,  judicial,  and  ex- 
ecutive power.  Upon  thla  be  based  his  the- 
ory of  political  liberty;  but  be  did  not  dis- 
cover complete  separation  of  these  branches 
of  sovereign  power  in  the  British  constitution. 
He  best  explained,  if  he  did  not  discover,  the 
essential  principles  of  the  Bngllsb  constitn- 
tion.  See  Hunter,  Rom.  Law,  p.  786.  From  the 
nature  of  the  thing,  we  see  plainly  that  the 
bard  and  fast  Une  here  urged  upon  us  cannot 
be  drawn,  and  was  not  intended  to  be  drawn, 
between  these  three  powers  and  functions  of 
government  In  that  large  and  growing 
branch  of  the  conduct  of  public  affairs  which 
may  be  called  the  "administrative"  as  dis- 
tinguished from  the  "executive"  and  from  the 
purely  "ministerial,"  there  is  Inherent  In  Its 
nature  a  union  of  the  quasi  judicial  func- 
tion and  the  mtnlsterial  fmiction;  the  two 
are  Inseparable. 

If  taxation  is  to  be  legal  and  uniform  in  Its 
legality,  and  the  constitution  in  words  re- 
quires that,  also  malUng  It  the  duty  of  the 
owner  to  enter  his  land  on  the  land  books, 
there  must  be  some  tribunal  of  ultimate  ap- 
peal In  proper  cases  to  determine  the  legality 
of  assessment  for  taxation.  Otherwise  we 
would  bare  (as  at  this  point  then  is  in  this 


case)  one  part  of  the  same  light  or  thing  held 
to  be  properly  put  on  the  land  books  of  one 
county  for  taxation,  and  another  part  strick- 
en off  the  land  books  of  an  adjolmng  county, 
as  Improperly  put  on  for  taxation;  such  -want 
of  uniformity  brought  about  not  at  all  In  the 
exercise  of  dl8cretionax7  power  or  difference 
of  opinion  In  the  estimate  of  values,  but  on 
difference  of  opinion  as  to  the  legall^  of  the 
assessment  for  taxation.  The  urgency  of  the 
state  to  have  her  taxes  can  never  be  so  great 
as  to  deny  the  right  of  having  their  legally 
brought  to  e  prt^>er  test,  in  proper  time  and  in 
some  proper  way  And  these  governmental 
functions  are  set  apart  for  the  purpose,  among 
others,  to  keep  each  other  in  check;  and  a 
check  of  that  kind  is  nowhere  needed  more 
than  in  the  exercise  of  the  power  of  taxati(m, 
which  comes  home  to  all.  The  one  branch  of 
general  law  imposes  taxation;  the  other,  In  a 
proper  concrete  case,  passes  upon  the  l^allty 
of  tiie  tax  imposed.  Pnll  and  unrestricted 
play  la  not,  to  such  extent  as  claimed,  al- 
lowed to  the  legislative  power  in  this  matter, 
on  the  troe  Interpretation  and  practical  Rpph- 
cation  of  this  clause  of  the  organic  law,  cre- 
ating the  snbdlvialon,  and  requiring  the  sep- 
anttion  in  the  exercise  of  these  three  powers. 
It  is  a  serious  question,  and  one  of  Tltal  mo- 
ment, for  the  courts  Instituted  and  Invested 
with  power  by  the  pe<^le,  in  their  organic 
law,  to  renounce  an  Important  function  under 
a  misconception  of  the  troe  composite  ancillary 
character  of  judicial  power,  proper  in  concrete 
cases,  under  the  notion 'that,  being  to  some  a- 
tent  administrative.  It  is  ministerial,  and,  be- 
ing ministerial  in  part,  it  is  executive,  within 
the  meaning  of  the  constitution,  and  therefore 
something  with  which  the  Judiciary  can  have 
nothing  to  do.  See  1  Ham.  Bl.  Comm.  p. 
222,  note.  Whereas  a  contest  can  arise  in  ac- 
tual cases  involving  the  validity,  the  true 
meaning,  and  the  proper  application  and  en- 
forcement of  such  administrative  laws,  ta  a 
particular  state  of  facts  between  parties,  as 
well  as  under  any  laws  in  general,  and  so 
long  as  tbe  people  see  fit  to  make  the  courts, 
in  that  sense  and  to  that  extent  and  In  that 
way,  the  executive  repository  of  the  state's 
judgment,  as  a  preliminary  to  the  enforce- 
ment in  cases  inter  partes  of  the  state's  wOl, 
tbe  courts  must  exercise  such  function. 

This  brings  ns  to  the  remaining  questitm: 
Has  this  property  been  legally  listed  and  as- 
sessed on  the  land  bo4^  of  Marion  county,  for 
the  purposes  of  taxation?  It  has  long  been 
tbe  practice  of  this  state  and  of  the  state  of 
Yln^nia,  in  matters  relating  to  taxation,  to 
keep  personal  property  and  real  property 
separate  and  distinct,  listing  and  assessing 
the  one  kind  in  a  book  called  the  "Personal 
Property  Book,"  and  the  other  in  the  "Land 
Book";  and  some  of  the  reasons,  based  on 
convenience,  for  thla  mode  of  asseaamoit, 
are  as  follows:  Personal  property  la  mova- 
ble, perishable,  evanescent,  and  flnctoatlng 
In  value  from  year  to  year,  ahd  therefore  tbe 
assessor  not  only  lists  It  every  year  as  a  sob- 
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Ject  of  taxation,  but  reassesses  Its  Talae.  But 
real  property,  owing  to  Its  teclintcal  charac- 
ter, under  Qie  common  law,  is  not  only  Im- 
movable, but  Is  also  imperishable;  and  it  has 
been  thought  best  not  to  reassess  its  value 
every  year,  but  only  once  In  about  every  10 
years.  Hence  the  assessor  has  nothing  to 
do  with  changing  the  assessed  value  of  real 
estate,  for  It  has  been  found  by  long  experi- 
ence to  be  one  of  the  most  difficult  problems 
in  fiscal  affairs  to  keep  such  taxation  equal 
and  uniform  throtighout  the  state,  even  with 
a  fairiy  approximate  degree  of  accuracy, 
with  all  the  appliances  of  boards  of  equaliza- 
tion and  like,  tribunals  established  for  the  pur- 
pose. The  legislature  therefore  determines 
when  the  land  or  lands  qr  real  estate  or  real 
property  shall  be  reassessed  by  special  act, 
and,  as  stated  above,  this  Is  done  about  once 
in  every  10  years. 

What,  then,  is  the  subject-matter  of  the 
special  act  of  reassessment  of  1891,  and  does 
the  property  (these  oU  leases)  belong  to  such 
subject-matter,  within  the  meaning  of  the 
act?  We  may  expect  to  find  the  object— the 
main  general  purpose — of  the  act  expressed 
in  the  title,  for  the  constitution  so  requires. 
See  Code  Ed.  1891,  p.  30,  art  6,  |  30.  The 
title  Is  "Aji  act  to  provided  for  the  reassess- 
ment of  the  value  of  all  real  estate  within 
this  state."  By  a  statutory  rule  of  construe-' 
tlon,  the  word  "land"  or  "lands"  and  the 
words  "real  estate"  or  "real  property"  In- 
clude laud,  tenements,  and  hereditaments, 
and  all  rights  thereto  and  interests  therein, 
except  chatted  interests,  unless  a  different 
intent  on  the  part  of  the  legislature  be  ajy- 
parent  from  the  context.  See  Code,  c.  13,  § 
17,  par.  15.  In  the  assessment  law,  the  term 
"property"  is  used,  not  in  the  sense  of  the 
right  of  ownership,  but  of  the  thing  owned, 
which  is  listed  for  taxation  opposite  the 
name  of  the  owner.  The  context  shows  that 
"oil  and  gas  underlying  the  surface,  and 
within  the  location  of  the  land,  shall  be  con- 
sidered In  ascertaining  the  value  of  such 
land  in  current  money";  and,  when  oil  or  gas 
privileges  or  Interests  are  held  by  a  party 
exclusive  of  ihe  surface,  the  same  shall  be 
assessed  separately  to  such  parties,— the  land 
to  the  one.  the  oil  privilege  or  Interest  to  the 
other.  The  manifest  object  of  this  assess- 
ment of  the  parts  held  by  divided  ownership 
is  to  ascertain  the  values  of  the  parts,  so 
that  the  proper  amotmt  of  tax  due  on  each 
part  may  be  definitely  ascertained,  if  there 
is  a  divided  ownership.  It  la  not  claimed 
on  behalf  of  the  appellant,  the  South  Penn 
OU  Company,  that  the  leases,  or  rather  the 
privileges  and  interests  thereby  granted,  are 
not  "property,"  within  the  meaning  of  the 
constitution  (article  8),  and  subject  to  taxa- 
tion, but  that  (1)  it  is  assessed,  or  should 
only  be  assessed,  In  the  name  of  the  person 
who,  by  himself  or  his  tenant,  haa  the  free- 
hold In  his  possession,  whether  in  fee  or  for 
life,  for  s^ion  40  of  chapter  29  of  the  Code 
provides  that  as  to  real  property  each  person. 


owner  of  the  freehold,  shall  be  deemed  the 
owner  for  the  purposes  of  taxation;  or  ^ 
being  but  a  chattel  interest.  It  shotild  not  be 
listed  on  the  land  book,  but  on  the  personal 
property  book,  if  at  all. 

The  first  point  made  on  behalf  of  the  oil 
company  leads  to  some  consideration  of  the 
policy  of  the  state  in  requiring  the  land  to 
be  charged  on  the  land  books  for  taxation  in 
the  name  of  the  person  who  has  the  freehold 
In  possession;  and  "i>os8esslon,"  as  used  in  the 
assessment  law,  does  not  mean  a  visible  or 
actual  possesslcm  of  the  land  Itself,  but  a 
vested  ownership  of  fre^old  quantity.  As 
the  land  (the  thing  owned)  lasts  forever,  and 
the  ownership  must  be  as  lasting,  the  owner, 
by  himself  and  his  heirs,  as  a  kind  of  corpo- 
ration, Is  regarded  as  living  forever;  for  the 
^Tumtlty  of  ownership  is  measured  by  time. 
The  freehold  In  possession  Is  the  first  part  of 
such  ownership,  and  the  rest  of  it,  for  all 
'time,  is  in  the  remainder-man  and  his  heirs. 
But,  for  purposes  of  taxation,  the  law  ascer- 
tained the  value  of  the  land  Itself,  and  re- 
quired the  one  having  the  freehold  in  posses- 
sion, in  the  sense  of  a  vested  right,  to  pay 
the  whole  taxes,  without  stopping  to  ascer- 
tain the  quantities  of  ownership  that  each 
owner  might  have,  vested  or  contingent,  or 
the  respective  values  of  such  parts  of  the  di- 
vided ownership;  for  the  ownership  applied 
to  the  whole  corpus  of  the  land;  their  respec- 
tive quantities  were  measured  by  succesfllve 
periods  of  time:  tlie  ownership  was  thus 
parted  and  measured,  and  not  otherwise, 
having  no  referoice  to  the  corpus  so  parted 
as  to  ownership,  as  to  give,  for  example,  one 
a  fee  in  the  coal,  and  to  the  other  the  rest 
of  the  land  as  the  thing  owned.  Now,  in 
cases  of  divided  ownership  In  the  latter 
sense,  the  policy  of  the  law  Is  to  make  a  di- 
vided assessment  and  valuation  for  the  pmv 
pose  of  separate  taxation,  as  indicated  clear- 
ly by  the  pres^it  act  and  other  laws  on  the 
subject  In  the  case  of  United  States  Coal, 
Iron  &  Manufacturing  Cav.  Randolph  OaCt, 
38  W.  Va.  201, 18  S.  E.  560,  this  latter  mode  of 
assessment,  and  under  this  same  act  came 
under  consideration  In  a  case  like  this.  It 
was  held  proper  for  the  commissioner  of  re- 
assessment to  assess  separately  to  the  re- 
spective owners  the  surface  and  the  miner- 
als, where  they  were  separately  held,  in  the 
sense  of  being  separately  owned.  It  was  in 
that  case  a  coal  lease  of  certain  lands,  giv- 
ing the  right  to  enter  upon  the  land  to  bore 
and  explore  for  the  veins  of  coal  and  mine 
for  such  term  of  years  as  should  be  required 
to  mine  and  remove  all  merchantable  and 
marketable  coal,  the  lessee  to  pay  10  cents 
per  ton.  It  was  regarded  that  the  lease  had 
come  to  an  end,  and  therefore  should  not  be 
separately  assessed  for  taxation.  The  court 
took  the  view.  In  construing  the  statute,  that 
the  word  "h^"  meant  "owned,"  in  the  sense 
of  at  least  freehcAd  ownership;  that  the  par- 
ty to  be  separately  assessed  must  own  the 
mineral  privilege  or  interest  if  not  In  fee,  at 
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last  to  ibB  coctent  at  a  fi»ehold;  that  a  mm 
leeaee  for  tmts,  paying  royalty  or  rent  In 
kind,  bas  a  chattel  Interest;  tmt  that  the  en- 
tire ownership  of  the  whole  corpus  remains 
ondlTlded  In  the  lessor.  A  lessee,  in  the 
proper  sense,  may,  by  contract,  have  the 
right  to  the  possession,  and  the  possesslwi,  ot 
the  coal,  as  a  part  of  the  thing  to  which  tiie 
owner8h4>  svPUes,  but  no  part  of  the  owner- 
ship ot  the  thing  owned  is  rested  la  him; 
and  the  statute  contemplates  a  case  In  which 
the  other  party  has  become  the  owner  of  the 
mineral  or  coal  and  "holds"  It  as  such  owner. 
And  In  that  common-law  sense,  adopted  by 
the  general  aaBessmnit  law,  the  ownership 
to  be  assessed  cannot  be  divided  into  parts 
less  in  qnantlly  than  a  freehold.  Oo.  Lttt 
I  67;  Williams,  Real  Pn^  top  page  28. 

By  the  leases  here  in  qoeslion,  the  owner 
does  not  agree  to  part  with  any  part  of  his 
ownership  in  the  oU  in  situ,  m  In  any  part 
of  the  thing  or  corpus  to  which  his  owner-- 
ship  applies,  but  coottacts,  by  words  of 
grant  and  demise,  that  the  lessee  shall  have 
the  excliisiTe  right  to  mine,  bore,  and  ex- 
plore for,  exeaTate,  and  prodnoe,  <^  etc.,  if 
it  can  be  fonnd  withto  the  time  iixed;  and. 
If  fonnd,  then  to  haTO  and  to  htdd  i3ie  land 
demised  for  boring,  eta,  ffM>  the  term  ot  5 
or  10  years,  or  as  long  as  oil  and  gas  may  be 
fonnd  in  paying  qnantilies,  paying  the  lessor 
a  royalty  of  one-^hOL  The  right  of  the 
lessee  or  grantee  under  Its  prorlslons  was  to 
explore  for  and  determine  tiie  existence  of 
oil  or  gas  under  the  lands.  If  none  was 
found,  the  righti  of  the  grantee  ceased  when 
the  ei^loratlon  was  finished.  If  oU  or  gaa 
was  found  in  paybig  qnantltlea,  tSten  the 
contract  took  effect  as  an  oil  lease,  and  the 
lessee  bas  a  right,  qnder  a  ccHitract  obllga- 
ticm,  to  operate  the  land  for  the  jwodnctiai 
of  oH,  during  the  time  and  upon  the  terms 
fixed  In  the  Ieaa&  See  Oil  Oo,  t.  FrettSi 
162  Pa.  St  461,  466,  26  AtL  7S2.  The  priri- 
lege  or  right  to  bunt  or  expfore  tor  oil  does 
not  profen  to  be  in  fee  or  for  life,  and  vests 
nothing  but  the  right,  for  a  limited  period, 
to  work  the  land  for  oSL  By  It,  the  parties 
acquired  no  estate,  either  In  land  or  miner- 
als. If  they  had  found  oil.  they  were  to 
have  seven-eighths  ot  that  which  tli^ 
brought  to  the  surface,  or  produced;  bat  as 
to  property  or  ownemhlp  in  the  oil  in  situ 
they  bad  none.  See  Funk  v.  Haldeman,  63 
Fa.  St.  228;  Th«apson's  Appeal,  101  Pa.  St 
226,  232;  Bynd  v.  Oil  Co.,  63  Fa.  8t  887; 
puffleUl  V.  Hue.  128  Pa.  St  94,  18  AtL  666; 
Brown  V.  Beecher,  120  Pa.  St  680;  16  AtL 
606;  Duke  v.  Hi^roe.  107  Pa.  St  67;  Homer 
V.  Leeds,  25  N.  J.  Law,  106;  2  SharL  &  a 
Lead.  Oas.  Real  Prop.  30.  Nor  does  the  ad- 
dition to  the  term  of  years  of  the  clause  "and 
as  long  as  oil  or  gaa  may  be  found  In  paying 
quantitiea"  ^ve  it  audi  Indefinite  duration 
as  makes  the  interest  freehold  In  quantity; 
f  cv,  after  the  expimtloa  at  the  term  pre> 
scribed  (10  years),  the  lessee,  having  tbe  ap- 
tion  to  continue  to  pump  if  he  can  find  oil  In 


paying  qnantltes,  t>ecomes-a  tenant  at  win. 
which  may  beccnne  a  tenancy  from  year  to 
year  on  the  terms  of  the  leaser  but  is  not  a 
freeh(^,  because  its  extension  after  the  end 
of  the  term  prescribed  depends  upon  lila 
own  act  the  exercise  of  hia  own  wUl;  ao^  ac- 
cording to  tbe  tenns  of  tbe  Inatnunoit  that 
is  as  large  an  interest  as  the  words  will  bear. 
Snch  superadded  poasiblUty  of  extended  du- 
ration constitutes  no  part  of  tbe  term  ot 
years  prescribed,  but  Is  a.  new  interest  In 
the  nature  ot  an  option  to  become  tenant 
at  will  or  from  year  to  year,  by  the  exercise 
of  hiB  own  volition  when  the  fixed  term  of 
years  shall  have  expired.  He  has  but  a  «»• 
tract  with  the  owner  of  the  land  tot  the  poa> 
sessicwu  He  is  not  seised  of  any  part  of  tike 
ownership  of  the  land  by  any  title.  See  3 
BL  GomuL  140,  by  Hamm«kd,  and  Edttcw's 
notes,  p.  264.  This  lease,  so  tar  as  the  s^ln 
of  the  ownership  of  any  strata  or  part  of 
the  corpus  of  tbe  land  Is  concerned,  neither 
creates  nor  transfers  such  ownership,  or  any 
part  thereof,  which  cannot  be  created  or 
transferred  In  less  qnantitr  than  ttmt  of  a 
freehold. 

Thus  far  we  have  endeavored  to  show  that 
the  true  Interpretation  of  the  act  for  the  le* 
anessment  of  real  estate  does  not  contem- 
plate or  require  separate  assessment  of  nhh 
nals  from  the  land,  exc^  where  aepaiats 
freehold  interests  are  held  or  owned,  fur  tin 
purpose  is  not  to  incresse  tbe  value  ot  Uie 
land,  and  thereby  Increase  the  taxes,  but 
to  divide  the  taxation,  where  there  Is  divided 
ownership;  so  that  each  owner  may  be  ss- 
sessed,  beld  liable,  and  proceeded  against 
directly  by  tbe  state  tor  his  part  and  no 
more;  and  that  bis  land  shall  not  be  return- 
ed delinquent  for  taxes,  and  sold  for  a  tax  on 
the  coal  or  oil  which  another  man  owns. 
But  it  is  said,  concede  these  mineral  i»lvl- 
leges  and  Interests  to  be  personal  property, 
the  law  requires  all  property  to  be  taxed  in 
proportion  to  Its  value  by  an  equal  and  uni- 
form tax.  and  the  book  in  which  it  la  listed 
Is  a  matter  of  no  Importance.  The  answer 
Is  tbat  If  the  land  is  assrased  at  Its  true 
value,  the  minerals  in  situ  afe  already  ae- 
seased  and  taxed  as  an  undivided  part  tbere- 
of. 

We  now  propose  to  show  that  it  la  a  mat- 
ter of  great  Importance  that  no  interest  la 
minerals  less  than  the  freehold  Interest 
should  be  listed  and  assessed  on  tbe  land 
books,  and  that  such  confusion  would  lead 
to  consequoicea  which  ought  to  be  carefully 
avoided.  Over  since  1776  (m<we  Uian  lOO 
years)  the  separate  classification  and  listing 
In  separate  books  ot  real  estate  and  puNul 
proper^  has  be«i  observed,  and  for  tbe  eb- 
vlous  reason,  among  others,  that  the  meth- 
ods of  adlecting  tbe  tax  and  enforcing  tbe 
payment  are  In  the  two  caaes  dflTerent  If 
It  is  reel  estate  the  tsx  la  a  Ueu  thweoD,  and 
this  lien  may  be  enforced  suit  In  eqoltj 
in  the  name  of  the  state  (see  Oode  ISRU  & 
81,  i  1);  or  the  sheriff  may  sell  tor  taxes  (se* 
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chapter  31),  as  delinquent;  or,  If  bousbt  Id 
for  tlie  state,  they  are,  if  not  redeemed  wftli- 
in  m  year,  treated  as  forfeited,  and  proceeded 
afainat  aa  Bucb.  The  tronble,  confUBlon,  and 
Insecurity  of  titles  brought  about  by  the 
•berilTs  sales  of  deliuquent  lands  for  taxes 
woold  be  greatly  Increased,  and  to  some  ex- 
tent Introduced  Into  sections  of  the  state 
now  comparatlTely  free  from  it  If  the 
state  sees  fit  to  tax  this  kind  of  personal 
property,  tben  it  can  be  distrained  and  sold 
like  other  personal  property.  See  chapter  SO, 
I  7  et  seq. 

The  two  kinds  of  property  are  required  to 
be  listed  in  two  different  books:  (1)  Because 
In  this  state  they  differ  In  their  nature.  (2) 
Article  13  of  the  constitution  applies  to  land 
alone,  and  not  at  all  to  any  personal  proi>- 
erty  or  chattel  real.  (8)  Chapter  13,  i  17,  of 
the  Code,  says  that  the  word  "land"  or 
"lands"  and  the  words  "real  estate"  shall 
include  lands,  tenements,  and  hereditaments, 
and  all  rights  thereto  and  Interests  therein, 
except  chattel  Interests;  and  the  words  "per- 
sonal estate"  or  "personal  property"  Include 
goods,  chattels,  real  and  personal,  money, 
credits,  Inrestmenta,  and  the  evidences  there- 
of. (4)  Land  shall  be  listed  In  the  land  book. 
Bee  chapter  29,  IS  l-43a,  biclnslTe.  In  sec- 
tion 87  it  requires  the  listing  {n  the  name  of 
the  person  who  has  the  freehold  In  bis  posses- 
sion, giring  the  nature  of  bis  estate,  whether 
In  fee  or  for  Ufa  What  would  the  assessor 
say  about  these  leases.— that  tbey  were  in 
fee  or  f (NT  life?  Section  46  reads:  "The 
words  "personal  property,'  as  used  in  this 
chapter,  shall  Include  all  fixtures  attached 
to  the  land,  If  not  included  In  the  Taluation 
of  such  land  entered  in  the  proper  land  book; 
and  all  things  of  value,  moveable  and  tan- 
gible, which  are  the  subjects  of  ownership." 
Section  48  prescribes  expressly  that  all  per- 
sonal property  shall  be  entered  in  the  per- 
scaal  property  book.  (5)  The  one  goes  to  the 
belr,  the  other  to  the  personal  r^resentatlve, 
for  purposes  of  taxation,  as  well  as  for  oth- 
er purposes.  So  that  the  law  does  deem 
it  important  that  the  two  kinds  of  property 
shall  be  kept  and  listed  separate  and  dis- 
tinct from  each  other,  throughout  the  whole 
procedure  for  assessing  and  collecting  taxes. 
Owing  to  the  peculiar  nature  of  land,  and  the 
fact  that  it  is  the  locus  standi  of  the  state, 
without  which  it  cannot  exist,  the  state  can- 
not bnt  be  in  some  sense  the  lord  paramount, 
and  has  and  constantly  exercises  the  right  of 
eminent  domain,  as  well  as  the  power  of  tax- 
ation, so  that  the  owner  of  land  is  brought 
into  peenliar  touch,  and  stands  in  peculiar  re- 
lations, with  and  to  the  state;  and  as  long 
as  the  state  has  by  her  organic  law,  as  well 
aa  by  her  general  statutes,  framed  her  whole 
legal  machinery  for  dealing  with  land  as  one 
thing,  and  goods  and  chattels  as  another,  for 
many  pnrposes,  including  that  of  taxation,  It 
will  not  do  to  confuse  and  confound  such  dis- 
tinction, lying  at  the  very  foundation  of  ber 
scheme  and  methoti  of  taxation,  and  her 


laws  throughout  are  framed  on  that  distinc- 
tion, and  show  In  this  law,  as  well  as  in  all 
others,  from  the  organic  law  down  to  this 
one,  that  vatb  distinction  sliall  be  recognized 
and  observed.  Thus,  we  see  that  It  does  make 
a  difference  in  which  book  land  or  peilsonal 
pn^rty  shall  be  assessed.  When  there  is 
a  sale  or  conveyance  of  the  ownerediip  of  a 
part  of  the  real  thing  owned,  or  of  a  fre^old 
interest  in  the  ownership  of  such  part, 
whetlier  it  be  the  standing  timber  abov^  or 
the  dH  or  coal  or  other  mineral  below,  or  an 
Incorporeal  freehold  right  or  privilege  or  ir- 
revocable and  exclusive  license  to  enter,  ex- 
plore, and  hunt  for  the  same,  and,  when 
found,  sever  and  carry  them  away  to  the 
grantee's  use,  such  freehold  ownership,  priv- 
ileges, and  interrats  should  be  assessed  sep- 
arat^y  on  the  land  books.  See  Manufactur- 
ing Oo.  V.  Gilford,  64  N.  H.  337,  10  AtL  849. 
A  legal  assessment  for  taxation  lies  at  tbe 
foundation  of  tbe  whole  proceeding;  for, 
where  the  assessment  Is  Ulegal,  the  tax  is 
invalid,  because  unlawful;  and  the  ded^on 
by  the  circuit  court  of  a  controversy  In  a 
case  between  parties  litigating  the  legality 
of  such  assessment  was  made  In  the  exercise 
of  jnUdal  power  In  tbe  proper  sense,  and 
was  a  Judicial  act,  as  oontradistlnguisbed 
from  the  quasi  judicial  act  of  the  county 
court  brought  on  appeal  for  review,  so  far  as 
it  involved  the  legality  of  the  tax,  no  matt^ 
that  it  also  comprehends  a  review  of  the  es- 
timate of  values  as  an  appellate  administra- 
tive tribunal. 

The  constltntion  has  established  a  court  of 
last  resort  with  two  main  objects  in  view: 
(1)  To  gratify,  as  far  as  the  public  policy  of 
general  commerce  will  permit,  the  desire  of 
appeal  and  review,— one  of  the  strongest  feel- 
ings of  Engllsh-speaMng  people,  and,  as  they 
think,  one  of  the  safeguards  of  rights.  He 
bows  with  cheerful  submission  to  the  man- 
date of  the  law  only  after  he  has  had  the  op- 
portunity of  testing  it  in  the  court  of  last  re- 
sort (2)  To  establish,  to  some  practical  ex- 
tent, uniformity  in  the  administration  of  jus- 
tice, and  in  the  interpretation  and  application 
of  the  laws.  It  Is  deslraUe  to  have  taxation 
equal  and  uniform  throughout  the  state,  not 
simply  uniform  valuation  of  things  of  the 
same  value,  but  uniform  Listing  of  things  of 
the  same  kind  for  purposes  of  taxation,  and 
not  have  one  part  of  an  oil  lease  listed  for 
taxation  in  the  county  of  Marion,  and  the 
other  part  stricken  off  the  land  books  of  the 
adjoining  county  of  Wetsel,  to  remain  with- 
out remedy,  and  with  no  power  to  produce 
uniformity  by  bringing  the  legality  and  valid- 
ity of  such  diverse  action  to  the  test  of  some 
one  binding  ultimate  decision  of  some  tribunal 
of  last  resort,  such  as  the  constitution  has 
provided.  How  is  the  legislatlTe  will  to  be 
executed  as  one  uniform  rule  of  ctmduct, 
speaking  with  one  and  the  same  voice  of  com- 
mand. In  every  county,  unless  tbe  executive 
power  of  the  state  can,  In  concrete  cases  of 
controversy  between  jrarties,  have  the  aid 
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of  some  power  whOBe  proper  fdnctlon  It  18  to 
declare  and  apply  the  law  In  determination  of 
tmcb  contivTersr?  Such  fnnetlou  1b  tbe  exer- 
cise of  judicial  power  in  tbe  strictest  sense, 
and,  If  that  be  so,  then  the  organic  law  In 
this  case  gives  the  Jurisdiction. 

The  state  cannot  be  made  a  party  defend- 
ant in  any  of  her  courts,  either  of  law  or  of 
equity;  but  here  she  has  made  herself  a  par- 
ty plaintiff,  for  the  purpose,  expressly  men- 
tioned, among  others,  of  determining  speedily 
whether  there'  Is  any  error  committed  In 
the  listing  and  assessment  complained  of; 
and  the  mode  of  legal  proceeding  she  has  pre- 
scribed la  In  every  particular  the  same  as  a 
writ  of  certiorari  to  rehear  and  review,  as 
amended  and  enlarged  by  our  statute,  a 
method  of  judicial  procedure,  In  the  exercise 
of  Judicial  power  proper;  and  tbe  fact  that 
It  also  brings  up  for  review  by  the  circuit 
court,  as  an  appellate  administrative  tribunal, 
the  question  of  ascertaining  and  fixing  value, 
does  not  make,  and  was  not  intended  to  make, 
the  Judgment  of  that  court  on  tbe  question  of 
the  legality  of  the  listing  and  assessing  for 
taxation  also  the  exercise  of  quasi  Judicial 
power,  but  it  was  intended  to  be,  and  from 
its  nature  was,  tbe  exercise  of  Judicial  pow- 
er In  the  proper  sense.  And  because  tbe  mat- 
ter here  Involved  In  controversy  Is,  exclusive 
of  costs,  of  greater  value  and  amount  than 
f  100,  an  appeal  lies  to  this  court,  If  not  also 
upon  another  ground  that  need  not  now  be 
considered.  Therefore,  In  my  view,  the  ac- 
tion of  the  county  court  of  Marion  was  right, 
and  the  Judgment  of  the  circuit  court  com- 
plained of  was  erroDeouB,  and  most  be  re- 
versed. 

On  Reb earing. 

I  have  found  no  ground  for  changing  the 
forcffolng  opinion,  handed  down  at  the  fall 
term.  1S94.  See  the  case  of  Charleston  &  S. 
^dge  Ct>.  V.  Kanawha  Co.  Ct  (decided  at 
this  term)  21  S.  E.  1002. 

DENT,  J.  (concurring).  In  accordance  with 
my  opinion  in  the  case  of  Charleston  &  S. 
Bridge  Co.  v.  Kanawha  Co.  Ct.  (decided  at  this 
term  of  court)  24  S.  E,  1002,  and  for  the  reasons 
therein  stated,  I  have  reached  the  conclusion 
that  the  circuit  court.  In  hearing  appeals  In  tax 
assessment  cases,  necessarily  acts  in  a  dual 
capacity,  to  wit:  (1)  As  a  mere  aasesBor  rep- 
resentative of  the  legislative  branch  of  the 
state  government,  in  the  ascertainment  of 
assessable  valuations  for  tbe  purposes  of  tax- 
ation; (2)  as  a  court  representative  of  the 
judicial  branch  of  the  state  government  in 
the  determination  of  the  constitutional  and 
statutory  right  of  taxation.  In  cases  coming 
under  the  first  division  solely,  this  court  is 
without  Jurisdiction;  but,  as  to  cases  com- 
ing under  tbe  second  division,  this  court  has 
appellate  Jurisdiction,  means  of  writ  of 
errw. 


NORFOLK  £  W.  R.  CO.  T.  DUNNAWArS 
ADM*B. 

(Supreme  Oonrt  of  Appeals  of  ^i^mia.  April 
9.  1896.) 

RaILROAT>  CoMPASIKS— I.VJDRT  to  TKMPAflSBRS  oir 

Right  of  Wat — Review  on  Appbal — Morioit 
FOK  Mbw  Tkiai.  — Jdkisdiotion  on  Appeal  — 
Failubb  oir  Clbbk  to  Cokflt  with  Dihbctohi 
Statute. 

1.  A  railroad  company  was  not  liable  for 
the  killing  of  a  boy  11  years  old,  but  in  size 
about  8  years,  who  went  to  sleep  between  the 
ties  in  a  cut  surrounded  by  trees,  which  catt 
BhadowB  on  the  track;  it  appearmg  that  the 
engineer  saw  the  body  In  time  to  have  stopped 
the  train,  but  thought  it  was  a  shadow,  bosh, 
or  dog;  that,  when  be  discovered  It  was  a  ha- 
man  being,  he  shut  off  the  steam,  applied  the 
brakes,  reversed  tbe  engine,  and  did  all  in  his 
power  to  avoid  the  accident;  and  that  he  could 
not  have  discovered  earlier  what  the  object 
was.    Biely  and  Cardwell,  JJ.,  diBseoting. 

2.  A  judgment,  upon  a  demurrer  to  evi- 
dence, may  be  reviewed,  though  no  motion  for 
a  new  trial  was  made  in  the  court  below.  Rail- 
road Co.  V.  Scott  (Va.)  20  S.  BJ.  826.  overruled. 

3.  Code,  g  3457,  requiring  notice  to  be  giv- 
en to  the  opposite  party  of  an  intention  to  ap- 
ply for  a  tranBcript  on  appeal  or  writ  of  error, 
and  providing  that  a  certificate  of  the  tietk 
stating  that  such  notice,  has  been  given  abaU 
accompany  the  transcript  wben  presented  to 
tbe  appellate  court,  is  merely  directory,  and  a 
failure  to  comply  therewith  will  not  defeat  the 
jurisdiction  of  such  court.  Meara  v.  Dexter,  11 
S.  £.  538,  86  Va.  828,  followed. 

4.  Such  provision  oi^ht,  however,  to  be 
complied  with;  and  it  is  a  violation  of  the  du- 
ites  of  his  olBce  for  a  clerk  to  make  out  and 
deliver  a  transcript  of  the  record  until  it  ap- 
pears that  the  required  notice  has  been  given. 

Error  to  circuit  court,  Halifax  county. 

Action  by  H.  T.  Dunna way's  administnto' 
against  the  Norfolk  &  Western  Railroad  Com 
pany  to  recover  for  the  death  of  intestate. 
From  a  judgment  for  plaintUE,  defendant 
brings  error.  Reversed. 

Kirkpatrick  &  Blackford  and  A.  W.  Kowlin, 
for  plaintiff  in  error.  Wm.  R.  Barks  dale. 
H.  Edmunds,  and  W.  P.  Barksdale,  for  de- 
fendant In  error. 

BUCHANAN,  J.  The  defendant  here  in- 
sists that  tbe  writ  of  error  in  this  case  was 
Improvldeotly  awarded,  and  should  l>e  dis- 
missed. He  bases  this  contention  on  two 
grounds: 

First  That  the  plaintiff  company  did  not 
comply  with  section  3457  of  the  Code,  whidi 
provides  that  tbe  party  Intending  to  apply  for 
an  appeal  or  writ  of  error  shall  give  notice 
to  the  opposite  party  or  his  counsel.  If  eitha* 
reside  in  tbe  state,  of  bis  intention  to  apply 
for  a  transcript  of  the  record  which  is  re- 
quired to  accompany  his  petition  for  an  ap- 
peal or  writ  of  error;  that  the  clerk  of  the 
court  shall  not  make  out  and  deliver  such 
transcript  tmless  it  Is  made  to  appear  that 
such  notice  was  given;  and  that  a  certificate 
of  the  clerk  stating  the  fact  that  such  notice 
has  been  given  shall  accompany  such  tran- 
script when  presented  to  an  appellate  court 
or  Judge. 

No  such  notice  was  given  in  this  case,  nor 
did  the  clerk  make  the  required  certificate. 
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TLis  guesUon  was  fully  considered  by  this 
court  In  the  case  of  Mears  r.  Dexter,  86  Va. 
82S,  11  S.  B.  538,  and  the  conclusion  reached 
that  these  proTlstons  of  the  statute  were 
merely  directory,  and  not  designed  to  limit 
the  Jurisdiction  of  the  appellate  court 

The  question  of  determining  whether  a  stat- 
ute Is  mandatory  or  directory  only  Is  fre- 
quently  one  of  much  difficulty;  and.  If  this 
statute  was  before  the  court  for  the  first  time 
for  construction,  I  would,  strongly  Incline  to 
the  opinion  that  It  should  be  construed  to  be 
mandatory. 

Where  an  officer  falls  to  perform  some  duty 
Imposed  upon  him  by  law,  and  the  party 
whose  rights  are  to  be  affected  by  its  non- 
performance has  done  all  that  the  law  re- 
quires of  him,  there  is  good  reason  why  the 
law  i^otild  be  held  directory,  unless  the  act 
required  to  he  done  by  the  officer  is  of  the 
essence  of  the  transaction;  for  do  man  ought 
to  be  deprived  of  his  rights  (or  the  failure 
of  a  public  official  to  [>erfona  his  duty  when 
he  himself  has  done  all  that  he  is  required 
to  do  to  protect  them;  btit,  when  the  party 
himself  fails  to  perform  a  plain  duty  Imposed 
upon  him  by  law,  the  case  is  very  different. 
If  his  rights  are  lost,  they  are  lost  by  his 
own  negligence,  and  no  one  is  responsible  for 
It  but  himself.  For  the  courts  to  hold  in 
Boch  a  case  that  his  failure  or  refusal  to  obey 
the  law  shall  not  In  any  wise  affect  his  rights 
would  seem  to  be  ammlllng  rather  than  ad- 
nUnistering  the  law.  The  case  at  bar  Is  an 
illustration  of  the  effect  of  holding  the  stat- 
ute to  be  directory,  for  the  record  shows  that 
the  plaintiff  in  error  knowiogly.  If  not  pur- 
posely, omitted  to  give  the  notice  required. 
But  as  the  decision  referred  to  was  made  at 
the  March  term,  1890,  of  this  court,  and  three 
general  assemblies  hare  since  been  elected  by 
the  people,  and  no  amendment  made  to  that 
section  of  the  Code,  it  would  seem  that  the 
coDStructlon  given  It  by  this  court  meets  wltb 
the  approval  of  the  lawmaking  power.  Again, 
since  that  decision  was  made,  litigants  may 
have  been  preparing  their  cases  for  the  ap- 
pellate court  imder  the  impression  that  strict 
compliance  with  the  requirements  of  that 
statute  was  not  absolutely  essential  to  their 
right  of  appeaL  To  hold  now  that  the  stat- 
ute was  mandatory,  and  dismiss  all  appeals 
and  writs  of  error  In  which  those  provisions 
of  the  statute  had  not  been  compiled  with 
might  work  great  Injustice.  We  are  of  opin- 
ion, therefore,  that  the  provisions  of  the  stat- 
ute In  question  should  be  held  to  be  directory. 
In  accordance  with  the  decision  of  the  court 
la  the  case  of  Mears  v.  Dexter. 

The  provisions  of  the  statute  are  wise  and 
salntary,  and  the  party  wishing  to  apply  for 
an  appeal  or  writ  of  error  and  the  clerk  .of 
the  court  ought  to  comply  with  them.  It  is 
a  plain  violation  of  the  duties  of  his  office  for 
a  'tietk  to  make  out  and  deliver  a  transcript 
of  the  record  until  it  appears  that  notice  of 
tbe  appUcatlon  has  been  given  as  required  by 
law. 
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The  other  ground  upon  which  the  motion 
to  dismiss  Is  based  Is  that  there  was  no  mo- 
tion for  a  new  trial  in  the  circuit  court, 
and  that  without  such  motion  this  court 
has  no  power  to  review  the  proceedings  of 
that  court  The  case  of  Railroad  Co.  v. 
Scott  (Va.)  reported  in  20  a  B.  826,  is  relied 
upon  to  sustain  this  contention.  That  case 
presented,  as  does  this,  the  question  wheth- 
er the  Judgment  of  the  trial  court  upon  a 
demurrer  to  evidence  can  be  reviewed  by 
this  court,  when  there  was  no  motion  for  a 
new  trial  In  that  court,  and  It  was  held  that 
it  could  not  That  decision  is  not  in  out* 
opinion,  in  accord  with  the  uniform  prac- 
tice in  this  court  prior  thereto.  Tbe  case  of 
Newberry  v.  Williams,  89  Va.  298,  15  S.  B. 
865,  and  the  cases  therein  cited,  are  relied 
upon  to  sustfUn  it 

In  the  case  of  Newberry  v.  Williams  there 
was  no  demurrer  to  the  evidence,  but  the 
whole  case  was  submitted  to  the  Jury,  who 
found  a  verdict  for  the  defendant  This 
court  held  that  ft  had  no  power  to  review 
the  proceedings  had  In  that  case,  because 
there  bad  been  no  motion  for  a  new  trial 
In  the  drcnlt  court  The  case  was  re- 
viewed by  Lewis.  P.,  who  delivered  the 
opinion  of  the  majority  of  the  court,  and 
the  conclusion  reached  that  if  errors,  or 
supposed  errors,  of  any  kind,  are  commit- 
ted by  a  court  in  ite  rulings  during  the 
trial  of  a  case  by  a  jury,  the  appellate  court 
cannot  review  these  rulings  unless  two  con- 
ditions concur,  viz.:  First  the  rulings  must 
have  been  objected  to  when  made,  and  a 
bill  of  exceptions  taken,  or  the  point  re- 
served, and  the  bill  of  exceptions  taken  dur- 
ing the  term;  and.  secondly,  a  new  trial 
must  also  have  been  asked,  overruled,  and 
objected  to,  and  this  noted  upon  the  record. 
There  is  no  Intimation  In  that  case,  how- 
ever, that  this  court  could  not  review  the 
Judgment  of  the  trial  court  on  a  demurrer 
to  evidence  unless  there  had  been  a  motion 
for  a  new  trlaL 

One  of  the  cases  cited  as  authority  and 
commented  upon  by  Judge  Lewis  was  the 
case  of  Humphreys  v.  West,  3  Band.  (Va.) 
516,  in  which  there  was  a  demurrer  to  the 
evidence,  and  there  was  no  motion  for  a 
new  trial  The  court  refused  to  consider 
the  question  whether  or  not  the  conditional 
verdict  found  in  that  case  was  excessive, 
because  there  had  been  no  motion  for  a  new 
trial,  but  reviewed  the  judgment  of  the 
trial  court  upon  the  demurrer  to  evidence, 
reversed  It  and  gave  judgment  In  favor  of 
the  opposite  party. 

Green  v.  Judith,  5  Rand.  (Va.)  1,  and  Briggs 
V.  Hall,  4  Leigh,  484.  were  cases  jn  which 
there  were  demurrers  to  evidence.  No  mo- 
tion for  a  new  trial  was  made  in  either;, 
yet  this  court  took  jurisdiction,  reviewed 
the  Judgments  on  the  demurrer  to  evidence, 
and  affirmed  the  trial  court  In  each  case. 

In  the  late  case  of  W.  U.  Tel.  Oo.  v.  Vh> 
glnla  Paper  Co.,  87  Va.  418,  12  S.  B.  755, 
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in  which  there  was  also  a  demmrer  to  erl- 
dence,  the  tourt  nfased  to  consider  any 
objection  to  the  Teidict  of  the  jury,  on  Uie 
ground  that  the  damages  were  too  small, 
because  there  wad  no  motion  for  a  new 
trial;  yet  the  court  took  jurisdiction  of  the 
case,  reviewed  the  Judgment  of  the  trial 
conrt  upon  the  demurrer  to  eTidence,  and 
afBrmed  It 

Ail  these  cases  were  dted  and  commented 
on  with  approval  by  Lewis,  P.,  In  the  case 
of  Newberry  v.  WUlianu. 

Instead  of  tlwse  authorlUes,  which  wwe 
relied  on  In  Railroad  Oo.  r.  Scott,  sustain- 
ing the  conclusion  reached  In  that  case, 
they  show  that  It  has  not  been  the  practice 
to  more  for  a  new  trial  in  the  conrt  below 
In  order  to  give  this  court  the  right  to  re- 
view Its  Judgment  upon  a  demurrer  to  evi- 
dence. 

The  ease  of  lUddle  v.  Oore,  21  W.  Va. 
530^  shows  that  the  same  practice  prevails 
m  West  Virginia. 

The  plaintiCC  in  a  writ  of  error  to  a  Judg- 
ment on  a  demurrw  to  evidence,  whoe,  as 
in  this  case,  there  Is  no  objection  to  the 
verdict  of  the  Jury,  does  not  wish  a  new 
trial.  He  wishes  the  judgment  complained 
of  reversed,  and  a  Judgment  rradered  In  his 
favor.  This  court.  In  such  a  caae  as  this, 
cannot  grant  a  new  trlaL  It  must  either 
affirm  the  Judgment  of  the  court  below,  or 
reverse  it,  and  give  Judgment  for  the  op* 
posite  party.  Wtiy  should  a  party  be  re- 
quired to  ask  a  trial  court  to  do  what  he 
does  not  wish  done  as  a  condition  precedent 
to  his  right  to  ask  an  appellate  court  to  do 
what  he  does  wish  done? 

It  Is  clear  to  us,  both  upon  reason  and 
authority,  that  there  is  no  necessity  for  a 
motion  for  a  new  trial  In  the  trial  conrt  in 
order  to  have  a  Judgment  on  a  demurrer  to 
evidence  reviewed  in  this  court 

The  facts  disclosed  by  the  record  are  as 
follows: 

"The  deceased,  at  the  time  of  his  death,  was 
eleven  years  old,  and  very  small,  being  about 
the  size  of  an  ordinary  boy  of  eight  years  of 
age.  ttib  mother  hired  him  to  one  W.  D. 
Canada,  to  mind  his  cow  and  do  other  light 
work.  The  railroad  passes  through  Canada's 
field  in  which  he  pastured  his  cow,  and  he  had 
frequently  warned  the  boy  to  keep  his  cow 
and  calf  oft  the  track,  and  not  let  them  get 
hurt  On  the  morning  of  the  accident  July 
9,  18^,  deceased  went  to  the  fleld  to  pasture 
the  cow,  a  short  time  before  0  o'clock,  the  time 
for  the  south-bound  paaaaiger  train  to  pass 
the  [Mint  at  which  the  accident  occurred. 
About  this  time  be  was  seen  on  the  end  of  a 
cross-tie  some  forty  or  fifty  yards  north  of 
the  point  where  he  was  killed.  When  seen  by 
the  engineer  in  charge  of  the  train  that  Itllled 
him,  he  was  lying  on  the  railroad  In  a  stiailow 
cut  about  twenty-flve  feet  from  its  mouth, 
between  the  cross- ties,  with  his  head  on  or 
against  the  west  rail,  and  his  feet  towards  the 
east  ran,  and  was  apparently  asleep.  The 


road,  after  leaving  Ijennig,  a  station  len  than 
a  mUe  north  of  the  point  at  wbkdi  the  acd- 
dBit  happened,  la  slightly  down  grades  and 
passes  throng  a  'deep  cut  about  two  hundred 
and  sixty  yards  from  where  the  child  was  ly- 
ing and  first  seen  by  the  engineer.  The  train 
was  on  time,  and  running  thirty  miles  an  hour, 
its  accustomed  rate  of  speed.  When  the  train 
emerged  from  the  cut  the  engineer  saw  an 
object  on  the  tra^  which  he  said  he  thou^t 
was  a  shadow  or  a  bush  cut  from  the  right  of 
way.  He  told  W.  D.  Canada  and  others  Im- 
mediately after  the  acddflait  that  he  ttmua^t 
the  object  was  a  dog.  He  gave  the  usual  sta- 
tion blow  for  Lennlg,  and  blew  for  the  cross- 
ing Just  below,  but  neither  rang  bell,  Uew 
whistle,  nor  abated  the  rate  of  qiead  at  whldi 
he  was  mnnlng  when  he  first  discovered  the 
object  on  the  track.  When  he  had  approached 
to  within  the  space, between  two  tet^raidi 
poles,  or  about  one  hundred  and  sixty  feet,  he 
discovered  that  the  object'  was  a  boy,  and 
then  did  all  In  his  power  to  atop  the  ti^bD  and 
save  his  life.  He  cut  off  steam,  applied  Inakes 
to  the  emergency  stops,  reversed  the  engine, 
and  threw  sand  onder  the  wheels.  When  Um 
train  passed  over  Uie  boy,  tiie  driving  wiieds 
of  the  engine  had  ceased  to  revolve.  The  train 
^ras  stopped  In  about  tvo  train  lengths,  and 
passed  beyond  where  the  boy  was  lying  abont 
onetralnlengthandtbelengthof  acar.  Inother 
words,  the  train  was  stopped  In  a  distance  of 
four  hundred  feet  It  was  proved  that  the 
boy  was  a  heavy  sleeper,  bis  employer  some- 
times having  to  turn  him  over  with  his  foot 
or  pour  water  on  his  face  to  awaken  him. 
When  killed,  be  was  clad  in  shirt  and  pants 
only.  The  shirt  was  originally  whitev  but  was 
soiled  from  a  week's  wearing." 

It  appears  from  the  evldmce.  and  was  ad* 
mltted  In  annmBent,  that  the  engineer  Iiad 
time  after  he  first  saw  the  object  to  have  stop- 
ped the  train,  and  thus  av<fided  the  accident 
but  could  not  have  done  so  after  he  discovered 
that  the  object  was  a  human  being. 

The  Identical  question  involved  In  this  case 
has  not  so  far  as  the  reported  cases  show, 
been  decided  by  this  court,  but  the  duty  which 
a  railroad  company  owes  to  a  trespasser  upon 
its  track  was  carefully  considered  In  the  re- 
cent case  of  RaUroad  Co.  v.  Joyner's  Adm'r, 
92  Ta.  — ,  23  S.  E.  773,  and  conclusions  reach- 
ed which  control  this  case.  It  was  said  in 
that  case  that  it  was  "no  longer  an  open  ques- 
tion in  YLrginla  tliat  except  at  crossings  and 
places  where  the  public  iiave,  by  law  or  cus- 
tom or  by  the  acquiescence  of  the  company,  a 
right  to  the  use  of  railroad  property,  the  rail- 
road company  has  the  exclusive  right  to  the 
uninterrupted  enjoyment  of  Its  roadbed,  track, 
and  other  property.  They  owe  no  special  duty 
to  mere  tr«f>as8ers,  but  they  cannot  with  im- 
punity inflict  upon  them  reckless  or  wantoo 
injury;  and,  when  it  is  said  that  they  owe  to 
trespassers  only  the  du^  of  ordinary  care,  it 
la  intended  merely  to  say  that  trespassers  are 
not  entitled  to  that  provident  drcomspectlop 
which,  as  &r  as  possible,  foresees  and  fore 
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stalls  danger.  That  high  degree  of  duty  U 
owed  .to  passeugers  only;  but,  where  the  dan- 
ger ot  the  trespasser  Is  discovered,  it  then  be- 
comes the  duty  of  the  railroad  company  to 
avoid  the  infliction  of  injury,  without  regard 
to  the  fact  that  the  trespasser  was  himself 
guilty  of  contributory  n^llgence.  It  Is^then  In- 
cumbent upon  thecompauy  to  doall  that  can  be 
done,  consistently  with  Its  higher  duty  to  oth- 
ers, to  sare  the  trespasser  from  the  consequence 
of  his  own  Improper  act  The  law  upon  this 
subject  is,  we  think,  properly  stated  in  the 
olnety-ainth  section  (4th  Bd.)  of  Shearman  Sc 
Bedfield  on  the  Law  of  Negligence,  where  it  la 
said  that  'the  plalntlfr  sliould  recover,  uot- 
wlthstatuUng  his  own  negligence  exposed  him 
to  the  risk  of  Injury,  if  the  Injury  of  which 
he  complains  was  proxljuately  caused  by  the 
omission  of  the  defendant,  after  having  such 
notice  of  the  plaintiff's  diuiger  as  would  put 
a  prudent  ma[<  upon  lUs  guard  to  use  ordinary 
care  for  the  purpose  of  avoiding  such  Injury.' 
It  is  not  necessary  that  the  defendant  should 
actually  know  of  the  danger  to  which  the 
plaintiff  la  exposed.  It  Is  enough  If  he  has 
BtdOcleut  notice  or  belief  to  put  a  prudent  man 
on  the  alert,  and  he  does  not  take  such  precau- 
tions as  a  prudent  man  would  take  under  slm- 
Uar  notice  or  belief.  See  Donahoe  v.  Ballway 
Co..  83  Mo.  543;  Blsh.  Noncont  I^w,  {  ICQT, 
Beach,  Contrlb.  Neg.  p.  21." 

These  conclusions  were  approved  and  reaf- 
firmed in  the  more  recent  case  of  Tucker's 
Adm'r  v.  Bailroad  Co.  (decided  at  the  Janu- 
ary teinn  of  the  court)  24  S.  E.  229. 

The  evidence  In  the  case  under  Judgment 
shows,  and  It  Is  admitted  in  argument,  that 
the  railroad  company,  after  it  discovered  that 
the  object  on  its  track  was  a  sleeping  boy, 
did  all  that  could  be  done  to  stop  the  train 
and  save  his  life. 

Nor  does  the  evidence  show  that  the  engi- 
neer could  have  discovered  earlier  than  he 
did  that  the  object  on  the  track  was  a  human 
being.  The  engineer  states  positively  that  he 
could  not  have  done  so,  and  the  plaintlfrB 
evidence  tends  to  sustain  him  upon  this  point 
The  witness  who  testifled  that  an  ordinary 
black  felt  hat  could  be  seen  where  the  boy 
was  killed  from  the  point  where  the  engineer 
could  and  did  first  see  the  object  on  the  track, 
when  asked  the  question  whether  the  engi- 
neer could  have  told  what  the  object  was  ly- 
ing between  the  ties  that  distance,  replied: 
"No,  sir;  I  do  not  reckon  he  conld  bare  told, 
of  coarse,  that  distance.** 

The  engineer  does  not  seem  to  have  enter- 
tained any  doubt  as  to  the  character  of  the 
object  He  was  not  debating  the  question 
whether  fbe  object  on  the  track  was  a  human 
being  or  not  He  thought  it  was  a  shadow 
or  bush  or  dog,  until  he  came  within  a  little 
over  60  yards  of  It,  when  t»  saw  that  It  waa 
a  prostrate  and  sleeping  or  motionleas  boy. 
Tfa^  he  did  all  that  could  be  done  to  avoid 
the  accident 

It  is  contended,  however,  that  It  was  cnlpa- 
Ue  n^igence  for  the  engineer  to  run  down 
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vxpoB  an  object  to  which  he  might  owe  protec- 
tion, without  having  ascertained  what  it  was; 
ana  that  It  was  his  duty  to  approach  It  with 
his  train  under  contnd,  and  be  in  readlnesa 
to  discharge  his  datj  to  it,  wtaatevv  that 
duty  might  be. 

Oases  are  cited  to  sustain  this  view.  Such 
of  them  as  do  sustain  it,  when  carefully  ex- 
amined. It  will  be  found  (as  In  the  case  of 
Bailroad  Co.  v^  St  John,  6  Sneed,  624).  were 
dedslona  In  Jurisdictions  where  a  tilgher  de- 
gree of  care  and  caution  Is  required  for  the 
protection  of  trespassers  than  prevails  In  this 
state  or  generally.  The  Tennessee  decision 
was  controlled  by  a  statute  which  made  a 
railroad  company  responsible  for  all  injuries 
to  persons  or  property  which  might  have  been 
prevented  by  the  utmost  care  and  caution  on 
the  part  of  the  railroad  company. 

In  the  case  of  Deans  v.  Bailroad  Co.,  107  N. 
C  686,  696.  12  &  B.  77,  the  court  held  the 
railroad  company  liable  because  the  Jury,  un- 
der all  the  facts  and  clrctunstaocea  of  the 
case,  were  Jtistifled  In  believlog  that  the  en- 
gineer, in  the  exercise  of  due  dUIgence.  might 
have  discovered,  from  his  elevated  position 
on  the  engine,  Qie  fact  that  the  plalntUTs  in- 
testate was  lying  helpless  across  the  railroad 
track,  and  that,  by  prompt  and  strenuous  ef- 
forts, he  could  have  aaved  his  life  without 
putting  the  pasaengera  on  the  txaln  In  Jeopar- 
dy. 

In  the  case  of  Meeks  v.  Bailroad .  Co.,  56 
Cat  613,  618,  the  Judge  delivering  the  opin- 
ion of  the  court  said  tliat  there  was  'in 
the  record  t^tlmony  on  the  part  of  tlie  plaln- 
Uer  tending  to  show  that  at  the  place  the  In- 
Jury  occurred,  and  for  a  considerable  dis- 
tance beyond,  the  road  of  the  defendant  was 
perfectly  straight  and  free  from  weeds  and 
other  like  obstructions;  that  the  day  was 
very  clear;  and  that  at  the  time  of  the  in- 
Jury,  the  plaintiff  could  have  been  recognized 
as  a  boy  on  tlie  track  at  a  distance  of  from 
three  hundred  to  three  hundred  and  fifty 
yards.  Tills  testimony,  undoubtedly,  tends 
to  show  negligence  on  the  part  of  the  em- 
ployes of  the  defendant  but  it  Is  greatly 
strengthened  by  the  testimony  of  tbe  deffend- 
ant's  witnesses." 

This  was  the  second  time  the  case  had 
been  before  that  court  The  record  In  the 
first  trial  disclosed  a  case  very  similar  to  the 
one  in  Judgment  and  the  court  held  that,  up- 
on the  case  as  made,  tlie  company  was  not 
liable.  In  commenting  upon  that  decision 
(which  is  reported  in  52  Oal.  604),  on  the  sec- 
ond appeal  (66  CaL  517),  the  court  said:  "It 
should  be  observed  in  this  connection  ttiat 
there  is  no  evidence  whatever  of  the  lack  of 
diligence  and  due  care  upon  the  part  of  those 
in  charge  of  the  train.  The  plaintiff  was  ly- 
ing on  fbe  track,  parallel  with  the  rails.  He 
was  discovered  by  the  engineer  and  lookout 
at  some  distance  ahead;  but  notwithstanding 
a  contlnoed  scrutiny  exercised  by  them,  they 
were  unable  to  discover  that  the  object  at 
which  tbey  wwe  looking  was  otha  than  a 
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bmsh  or  some  inBigniflcant  obstructloD  upon 
the  track.  When  they  did  discover  that  a 
child  [some  six  years  of  age]  was  lying  there, 
they  used  every  endeavor  to  slow  up  th^ 
train;  but  it  was  then  too  late  to  prevent  the 
accident  by  any,  even  the  utmost,  effort  on 
their  part" 

In  the  case  of  Isabel  v.  Railroad  Got,  60 
Mo.  475,  the  court  said:  "Moreover,  It  is 
clearly  shown  that  the  engineer  and  fireman 
discovered  the  infant,  and  had  abundance  of 
time  to  have  stopped  the  train  and  saved  Its 
life,  but  they  debated  as  to  what  it  really 
was  till  It  was  too  late.  Might  tjiey  not,  by 
a  close  scrutiny  and  a  proper  observance, 
which  it  was  their  duty  to  give  when  they 
discovered  an  object  on  the  track,  have  dis- 
covered that  It  was  a  child?  The  testimony 
is  conclusive  that  the  child  was  dressed  in 
red,  and  that  would  have  very  easily  distin- 
guished it  from  k  hog  or  dog.  •  •  •  The 
case  presented,  then,  is  that  the  persons  run- 
ning the  train  saw  something  on  the  track  in 
time  to  avoid  collision  or  injury;  and  If,  aft- 
er they  observed  it,  they  could,  by  the  exer- 
cise of  that  care  and  caution  which  the  law 
Imposes  upon  them,  have  perceived  that  It 
was  a  child,  in  time  to  stop  the  train,  and 
they  were  negligent,  the  company  is  liable." 

These  cases.  In  oar  opinion,  except  the  one 
from  Tennessee,  do  not  sustain  the  conten- 
tion of  the  defendant  in  error.  On  the  con- 
trary, they  seem  to  recognize  the  doctrine 
laid  down  by  this  court  In  Joyner's  Case  and 
Tucker's  Case,  that  when  the  danger  of  the 
trespasser  is  discovered,  or,  by  ordinary  care 
and  caution,  might  have  been  discovered,  It 
then  becomes  the  duty  of  the  railroad  compa- 
ny to  avoid  the  infliction  of  the  injury,  with- 
out regard  to  the  fact  that  the  trespasser 
was  himself  guilty  of  contributory  negli- 
gence, and  that  It  must  do  all  that  can  be 
done,  consistently  with  Its  higher  duty  to 
others,  to  save  him  from  the  consequences 
of  his  own  Improper  act.  ' 
■  Upon  the  evidence  in  this  cause,  we  do 
not  think  that  a  jury  would  have  been  justi- 
fied In  believing  that  the  company  could  have 
discovered  that  the  object  on  the  track  was  a 
human  being  earlier  than  It  did,  nor  that 
it  was  possible,  after  It  discovered  that  the 
object  was  a  human  being,  to  avoid  the  Inju- 
ry. Neither  do  we  think  that  It  was  the 
duty  of  the  railroad  company  to  check  or 
stop  Its  train  until  it  had  discovered,  or,  by 
ordinary  care  and  caution,  'might  have  dis- 
covered, that  the  object  on  its  track  was  a 
buman  being.  It  would  be  a  harsh  rule  to 
require  railroad  companies  to  check  or  stop 
their  trains  at  points  where  they  have  the 
exclusive  right  to  the  uninterrupted  enjoy- 
ment of  their  tracks  whenever  an  object  is 
seen  upon  them  which  they  have  no  reason 
to  believe  is,  but  which,  by  possibility,  may 
be,  a  human  being  In  peril,  until  they  have 
ascertained  certainly  what  It  is;  and  it  would 
greatly  interfere  with.  If  not  defeat,  speedy 
tEavel  and  transportation,  and  thwart  the  ob- 


ject for  which  such  corporations  are  created. 

We  are  of  opinion  that  the  judgment  of  the 
drciilt  court  is  erroneous,  and  must  be  re- 
versed, and  judgment  rendered  for  the  de- 
fendant 

RIELY.  J.  (dissentlns^.  X  am  unable  to 
concur  In  the  conclusion  of  the  majority  of 
the  court.  The  law,  as  I  understand  It  does 
not  require  that  the  defendant  shall  actu- 
ally know  of  the  danger  to  which  the  plain- 
tiff is  exposed  In  order  to  render  the  former 
liable  for  an  Injury  to  the  latter.  It  Is 
enough  if  he  has  auffldent  notice  to  pnt 
a  prudent  man  on  the  alert  and  he  did  not 
take  such  precautions  as  a  prudent  man 
would  take  under  similar  notice.  This  prin- 
ciple was  enunciated  In  the  case  of  Railroad 
Co.  V.  Joyner's  Adm'r  (which  was  recently 
decided  by  this  court)  23  S.  B.  T73,  and  was 
since  reiterated  in  the  case  of  Tucker's 
Adm'r  V.  Railroad  Co.  (Va.)  24  S.  B.  229. 
Its  application  to  the  case  at  bar  should, 
in  my  view,  determine  it  In  favor  of  the 
plaintiff. 

The  evidence  shows  that  the  plaintiff's  in- 
testate, at  the  time  he  was  run  over  and 
killed  by  the  train  of  the  defendant  was 
lying  asleep  upon  its  track,  between  the 
rails.  It  also  shows  that  be  was  discovered 
by  the  engineer  as  he  lay  there,  though  as 
an  indistinguishable  object  In  time  for  him 
to  avoid  the  injury;  but,  as  he  was  not 
recognized  by  the  engineer  as  a  human  be- 
ing until  the  train  had  approached  so  near 
that  it  could  not  be  stopped  In  time  to  save 
him  from  injury,  It  is  claimed  that  the  de- 
fendant la  not  liable.  The  fact  still  remains 
that  the  presence  of  an  unknown  object  up- 
on the  track,  directly  in  the  path  of  the 
rapidly  moving  train,  became  known  to  the 
engineer  In  time  to  avoid  the  Injury  If  he 
had  used  proper  precautions.  The  discov- 
ery by  the  engineer  of  an  object  lying  prone 
upon  the  trade,  which  he  was  unable  to  dis- 
tinguish, but  to  which  he  might  owe  some 
duty,  and  to  which,  as  It  turned  out  in  this 
case,  he  owed  the  duty  of  protection,  was 
enough  to  put  a  prudent  man  on  the  alert 
It  did  arrest  and  fix  his  attention.  He  kept 
his  eye  upon  it;  but  this  could  be  of  little 
avail  If  in  the  meantime  he  made  no  effort 
to  approach  it  with  his  train  under  control, 
and  to  be  in  readiness  to  discharge  his  duty 
to  it  whatever  that  might  be.  It  became 
his  duty,  upon  the  discovery  upon  the  track 
of  such  prostrate  object  over  which  his 
train  was  obliged  in  Its  progress  to  pass,  to 
sound  the  alarm,  and  get  his  train  under 
control,  In  case  the  unknown  object  should 
turn  out,  on  nearer  approach  and  closer  In- 
spection, to  be  a  human  being.  He  did  nei- 
ther, but  permitted  the  train  to  rush  for- 
ward with  unabated  speed,  until  he  finally 
discovered  that  the  unknown  object  was  a 
small  boy,  asleep  upon  the  track,  when  ft 
was  too  late  to  safe  his  life. 

It  appeared  In  the  case  of  Railroad  Oo. 
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T.  Toyner's  Adm'r  that  signals  were  made  to 
warn  the  engineer  that  there  was  danger 
ahead;  but  not  apprehending  -their  mean- 
ing, and  mlstaldng  Joyuer,  who  was  sitting 
or  lying  upon  the  side  of  the  roadway  with 
his  arm  resting  upon  the  rail  and  his  head 
lying  in  the  hollow  of  his  arm,  for  an  aban- 
doned tie,  he  did  not  check  his  train  until 
it  was  too  late  to  avert  the  accident  The 
railroad  company  was  held  liable.  This 
case  iB  wholly  nnltke  that  of  Tucker's 
Adm'r  T.  Railroad  Co.,  for  there  Tucker 
was  not  on  the  track,  but  was  lying  wholly 
outside  of  the  rails,  without  the  path  of  the 
train;  and  there  was  evidence  that,  if  he 
had  remained  in  the  position  in  which  be 
was  discovered  as  an  onknowu  object,  he 
would  not  have  been  struck  or  hurt  by  the 
passing  train.  He  was  not  thought  to  be  a 
human  being.  The  track  was  clear.  There 
was  nothing  in  that  case  to  cause  a  prudent 
man  to  think  that  there  was  danger  ahead. 
I  do  not  understand  the  law  to  be  that  a 
railroad  company  is  nnder  no  obligation  to 
check  or  stop  its  train  upon  the  discovery 
of  an  object  lying  upon  its  track,  which  the 
engineer  cannot  distinguish,  but  which  yet 
arrests  his  attention,  and  warns  him  of  dao- 
ger,  until  be  actually  ascertains  that  the  on- 
known  object  Is  a  human  being,  which  Is, 
to  my  mind,  the,  practical  result  of  the  deci- 
sion made  to^y.  The  contrary  principle 
Is,  I  think,  abundantly  supported  by  au- 
thorlly,  and  accords  with  the  dictates  of  hu- 
manity. 

OASDWMAj,  J.,  coneara. 


(lis  N.  C.  169) 

LANE  T.  ROTSTER. 
(Snpreme  Ooort  of  North  Carolina.    May  12, 
1896J 

TbUSTS— COHPEKaATIOM  OF  Tbcsthe. 
Defendant's  decedent  rectived  as  trus- 
tee evidences  of  indebtedness  against  a  corpora- 
tion from  plaintUTs  decedent,  which  he  ex- 
changed for  stock  in  the  corporation.  The 
stock,  whidi  was  issued  in  the  name  of  defend- 
ant's decedent,  became  more  valuable  than  the 
indebtedness.  BeUL  that  in  determining  the 
amount  due  plaintitt's  decedent,  as  defendant's 
decedent  retained  the  stock,  he  cannot  recover 
for  serviceB  in  obtaining  it,  and,  if  his  estate  is 
to  be  credited  with  the  services,  ,  it  must  sur- 
render the  stock  procured  by  the  services  which 
plaintiff  pays  for. 

Appeal  from  superior  court,  Edgecombe 
eotmty;  Boykln,  Judge. 

Action  by  Elisabeth  Lane,  administratrix, 
against  F.  S.  Royster,  administrator.  From 
a  Judgment  for  plaintiff,  she  appeals.  Re- 
versed. 

'  O.  Bi.  T.  FountaJn,  for  appellant.  Staton 
ft  JTohnitton  and  H.  Q.  Oonnor,  for  appellee. 

CLARK.  3.  The  defendant's  testator.  O. 
O.  Farrar,  took  into  his  possession  some  evi- 
dences ot  Indebtedness  which  were  held  by 
JTosepli  Lan^  who  was  noa  compos  m^tls. 


against  a  >  factory  company,  and  exchanged 
this  Indebtedness,  on  the  reorganization  of 
the  company,  into  stock,  which  is  now  much 
-more  valuable.  The  court  charged  the  J1U7 
"to  find  the  value  of  said  indebtedness,  and 
that  in  arriving  at  the  amoimt  due  the  plain- 
tiff  they  should  consider  the  services  ot  O. 
C.  Farrar,  and  say  from  the  evidence  what 
the  same  were  reasonably  worth,  and  de- 
duct this  from  what  they  should  find  to  be 
the  value  of  the  said  Indebtedness  of  the 
mills  to  Joseph  Lane,  or  the  value  of  the 
stock  tssned  to  O.  O.  Farrar."  This  was  ex- 
cepted to,  and  was  erroneous.  The  instruc- 
tion treats  the  Indebtedness  as  identical  In 
value  with  the  stock  Issued  in  ^change  for 
It,  which  probably  was  correct  as  to  the 
Talues  at  the  time  of  the  exchange.  If  the 
plaintiff  was  seeking  the  delivery  of  the 
stock,  or  the  defendant  was  offering  to  de- 
liver It  to  the  plaintiff,  it  would  be  proper 
to  deduct  from  the  present  value  of  the  stock 
any  proper  allowance  for  the  services  of  O. 
C.  Farrar  in  bringing  about  the  exchange  of 
the  stock  of  the  company  for  the  said  In- 
debtedness. But  the  defendant  is  making 
no  disclosure  of  the  value  of  the  stock,  which 
the  complaint  alleges  Is  now  over  $5,000,  and 
Is  not  offering  to  return  it  To  allow  the 
defendant  to  hold  on  to  the  stock  with  its 
enhanced  value  undisclosed,  and  yet  to  per- 
mit him  to  be  credited  with  $500  for  Far- 
rar's  services  In  making  the  exchange,  Is 
simply  to  grant  him  the  whole  benefit  of  the 
exchange  into  stock  and  $500  allowance  for 
serving  bis  own  interests  so  welL  Plainly, 
either  the  defendant  should  surrender  the 
stock,  and  be  credited  with  a  reasonable 
charge  for  his  testator's  servlcra,  or.  If  the 
defendant  accounts  only  for  the  value  of  the 
indebtedness,  he  should  not  be  credited  for 
the  value  of  his  testator's  services  in  turn- 
ing the  Indebtedness  Into  the  stock. 

It  was  error  to  charge  the  Jury  to  "deduct 
what  Farrar's  services  were  reasonably  worth 
from  what  they  should  find  to  be  the  value 
of  the  Indebtedness  of  the  mills  to  Joseph 
Lane,"  or  "from  the  value  of  the  stock  when 
issued  to  O.  C.  Farrar."  As  Farrar  retained 
the  sto(&  himself,  he  cannot  be  paid  by 
Lane  for  services  in  getting  the  stock;  and, 
if  his  estate  is  to  be  credited  with  the  serv- 
ices, it  must  surrender  to  the  plaintiff  the 
stock  procured  by  services  which  the  plaintiff 
pays  for.  It  is  noteworthy  that  Farrar  at 
the  time  paid  no  money  and  gave  no  note  to 
Lane  for  the  Indebtedness,  which  would 
seem  to  Indicate  that  the  truth  of  the  trans- 
action was  that  he  did  not  buy  the  indebted- 
ness of  Lane,  but  took  it  in  hand  to  manage 
for  him.  If  so,  Lane's  estate  is  entitled  to 
the  present  value  of  the  stock,  or,  rather,  its 
highest  value  since  demand  made,  subject  to 
a  reasonable  charge  for  Farrar's  services  in 
exchanging  the  indebtedness,  which  he  held 
as  a  fiduciary  for  Lane,  into  the  stock.  If 
Farrar  could  charge  Lane  for  services,  the 
Btodc  should  be  decreed  to  be  held  In  tmafe 
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for  lane,  and  Farrar's  estate  is  liable. for  its 
value  at  this  time  or  at  any  time  olnce  plain- 
tiff dected  to  axA  the  tnut  tiy  a  demand. 
New  trial. 


(lis  N.  C.  106S) 

WOOD  T.  SOUTHERN  BT.  CO. 
(Buprane  Oonrt  of  Nortii  OaroUna.    Maj  S, 

&aooRD  OH  Appsal  —  Cbbtiobabi  —  Ci.BEiaBa  — 
Lite  Stock— BHiPUBNTa — Stipclatioh  fos 
Writtbs  Dbma:«d — Waivbe. 

1.  A  case  made  out  and  serred  on  appellee 
1b  Rofficient  to  aatborize  the  clerk  to  copy,  as  a 
IMirC  of  the  case  on  appeal,  the  judge's  notea  of 
the  erideoce  (which  Code,  {  412.  aabsec.  2,  re- 
qaires  the  jadge  to  file  in  cases  of  appeal), 
though  the  case  so  serred  contains  the  words, 
"Here  the  clerk  will  cop7  the  evidence,"  instead 
of  directing  him  to  copr  "the  Judge's  notes  of 
the  evideace,**  Boch  nocee  bdng  the  onlr  record 
thereof. 

2.  Certiorari  will  not  Issue  because  of  the 
alleged  iusnfficiencr  of  the  record  on  appeal, 
where  there  is  nothing  for  the  writ  to  bring  up 
which  is  not  already  m  the  record. 

5.  A  Btipalation  in  a  contract  for  the  trans- 
portation of  cattle  requiring  a  demand  In  writr 
tug  on  deliveiT  at  the  place  of  destination  be- 
fore the  cattle  are  removed,  aa  a  condition  pre- 
cedent to  a  claim  for  damages,  la  reasonable 
and  Talid.  ' 

4.  A  atipulation  in  a  contract  for  the  trans- 
portation of  cattle,  requiring  a  demand  in  writ- 
ing, on  deUrery  at  the  place  of  destination,  be- 
fore the  cattle  are  removed,  as  a  condition 
precedent  to  a  claim  for  damages,  may  be  waiv- 
ed bj  the  carrier 

6.  The  statement  of  a  carrier's  agent  to  a 
stilpp»-  at  the  pl&ce  of  destination,  when  told 
by  the  latter  that  he  would  have  to  sue  the 
company  for  damage  to  the  cattle,  that  the 
shipper  need  not  do  tliat,  but  could  get  his  mon- 
ey without  suit,  is  a  waivn  of  a  8tlpulat]i)n 
requiring  written  notice  to  the  agent  at  the 
place  of  destination  as  a  amdltlon  precedent  to 
a  claim  for  damages. 

Appeal  from  superior  court,  Mitchell  coun- 
ty; Bryan,  Judge. 

Action  by  Calvin  Wood  against  the  South- 
em  Railway  Company  to  recover  for  injury 
to  live  stock.  From  a  Judgment  of  nonanit, 
plaintiff  appeals.  Bevensed. 

Battle  &  Mordecai,  for  appellant  Q.  F. 
Boaon  and  A.  B.  Andrews,  3v^  for  appellee. 

FUBCHES,  J.  There  has  not  been  that  care 
In  preparing  this  case  on  appeal  that  th^e 
should  have  heea;  and  the  first  matter  we 
are  troubled  with  Is  an  oldecthm  to  the  record, 
and  an  application  for  a  writ  of  certiorari. 
The  case  served  on  defendant  was  very  short, 
consisting  of  that  lurt  of  the  case  embraced 
tn  the  first  paragraph  <tf  the  case,  down  to 
the  words  '"Judge's  notes."  The  copy  pre- 
pared by  appellant  and  served  on  appellee  did 
not  contain  this  expression  '^Judge's  notes," 
but.  Instead  of  this,  contained  this,  *'Here 
clerk  will  copy  evidence."  The  only  evidence 
Introduced  was  the  written  contract,  or  bill 
ef  lading,  and  the  testimony  of  the  plaintiff, 
Calvin  Wood;  and  the  only  means  the  clerk 
had  of  knowing  what  Calvin  Wood's  evidence 
was,  was  the  Judge's  notes,  taken  on  the  trial, 


and  ffled  wttb  the  deik,  It  ma  admtttea  by 
defendant.  If  plalntUTs  case  on.  appeal  had 
said,  "The  clerk  will  copy  the  Judge's  notes 
of  Calvin  Wood's  eridence,"  that  would  have 
been  snffldent.  The  Code  (section  412,  sub- 
sec  ^  reqnlies  the  Judge,  In  caae  of  appeal,  to 
file  his  notes  of  the  evidence,  or  ao  much 
thereof  as  shall  be  necessary  to  preaoit  the 
exception.  And  this  being  a  submissioa  to  a 
nonsuit,  upon  on  Intimation  of  the  oonrt  tbat 
[dalntlff  was  not  entitled  to  nearex,  npcm  all 
the  evidence  it  was  necessary  that  the  comt 
Bhoold  file  with  the  derk  all  tlie  notes  oC  erl- 
dence  takoi  before  htm,  whl6h  it  seema  be 
did.  It  was  not  contmdad  tliat  the  Judge's 
notes  were  Improperly  or  incorrectly  copied, 
if  it  was  proper  to  copy  than  at  aO;  nor  waa 
it  claimed  there  was  any  othw  evidence  or 
notes  of  evidence  Introduced  on  the  trial,  ex- 
cept what  appeared  In  the  transcript  of  rec- 
ord, as  made  oat  and  certified  to  thla  court 
This  being  so,  there  was  no  purpose  to  be 
served  by  a  oartl<»ari.  If  it  lasned,  there  was 
nothing  for  it  to  bring  back,  eaccept  what  Is 
already  here.  So  the  motion  for  a  certiorari 
Is  dented,  and  the  qoestion  is  whetitm'  the 
case  as  made  out  and  served  on  defendant  Is 
sufficient  to  aothortae  the  deck  to  copy  the 
Judge's  notes  of  the  evidence,  «8  a  part  of  the 
case  (m  alppeaL  And  we  are  of  the  <vtfnlon  It 
was.  There  is  no  substantial  difference,  tiiat 
we  can  see,  between  saying,  "The  clerk  will 
here  copy  the  evidence  of  Calvin  Wood,"  and 
saying  that  "here  the  clerk  will  copy  the 
Judge's  notes  of  the  evident  of  OaMn 
Wood,"  when  the  law  had  required  these 
notes  to  be  filed  for  the  benefit  of  the  appet 
lant  and  there  was  no  other  record  of  this 
evidence^  It  Is  true,  aa  we  have  nid,  it 
would  hare  been  better  If  the  case  bad  ben 
made  out  with  more  care,  and  the  erldenoe 
set  out  more  fully  thui  the  judge's  notes, 
taken  In  the  hurry  of  the  trial,  show  It  to  be; 
and  this  nei^ect  has  i^bably  produced,  to 
some  extent  the  trouUie  we  have  had  in  consid- 
ering this  appeaL  But  he  this  as  it  may,  we 
consider  It  our  duty  to  treat  this  eTldooce  as 
a  part  of  the  case  on  appeal,  and  to  derter* 
mine  upon  the  record,  aa  certtfled  to  us, 
whether  the  plataitlfl  la  entitled  to  a  new 
trial  or  not 

This  brings  us  to  a  consideration  ct  the 
case  uptm  its  merits;  and  the  only  point  real- 
ly presented  for  our  corndderatlim  Is  as  to 
whether  what  was  said  by  the  plaintiff  to  the 
agent  of  the  defendant  at  Culpepper,  and 
what  the  agent  said  to  him.  In  reply,  was  a 
sufficient  conqdlance  with  the  requirements 
of  the  contract  as  to  notice  4^  plaintiff's 
claim,  and  a  waiver  of  a  strict  comiAlance 
with  the  requirements  of  tbe  contract  The 
bill  of  lading  (the  contract)  provides  as  a  coo- 
dltlon  precedent  that  "he  Qdaintlff]  wUl  tfve 
notice  In  writing  of  bis  daim  for  damages  to 
the  agent  of  the  railroad  company  aetnaUy 
delivering  said  stock  to  htm,  •  •  «  befece 
said  stock  is  removed  from  the  place  of  des- 
tination above  mentioned,  or  from  the  place 
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of  dellTeiy  of  the  same,  and  before  saUt  stock 
Is  Intermingled  with  other  stock."  There  was 
no  notice  In  writing,  served  on  the  agent,  of 
plaintiff's  claim.  But  plaintiff  testified  that: 
"I  told  cattle  agent  at  Cnlpepper  I  should 
hare  to  sue,  the  company.  He  said  I  need  not 
do  that,  and  Insisted  that  I  could  get  my  mon- 
ey without  It"  With  this  eridence  the  plain- 
tiff closed  his  case,  and  the  court  "Intimated 
that  plaintiff  was  not  entitled  to  recover,  up- 
on hla  own  showing,  the  proof  failing  to  show 
that  plaintiff  bad  given  tfae  notice  in  writing 
as  provided  in  said  contract"  The  plaintiff 
further  insisted  "that  the  evidence  showed 
such  gross  negligence  upon  the  i>art  of  the 
defendant  that  It  could  not  by  contract  pro- 
vide against  It"  "His  honor  stUl  Intimating 
that  plaintiff  could  not  recover,  plaintiff  sub- 
mitted to  a  ncmsuit,  and  appealed."  This 
presents  the  question  for  our  consideration 
whethw  the  notice  tfae  plaintiff  gave  the 
agent  at  Culpepper,  and  what  the  agent  said 
to  him  in  reply,  relieved  the  plaintiff  from 
that  stipulation  in  the  contract  that  the  notice 
must  be  made  in  writing.  As  it  was  not  con- 
tended in  this  court  but  what  the  evidence  of 
the  plaintiff,  uncontradicted  and  unexplain- 
ed, made  a  case  against  the  defendant  of 
gross  negligence,  unless  the  defendant  is  jfro- 
tected  from  liability  for  this  negligence  by 
the  failure  of  plaintiff  to  put  his  demand  In 
writing,  the  plaintiff  was  entitled  to  recover 
"npon  bis  own  showing."  And  the  court  put 
Its  mllng  and  Judgment  exprenly  upon  this 
point.— that  the  notice  was  not  in  writing. 

A  common  carrier  cannot  r^ere  Itself 
from  liability  for  gross  negligence  by  con- 
tracting that  It  shall  not  be  liable  for  such 
negligence.  Such  contract  would  be  agalnat 
public  policy,  and  void.  Lawsou,  Oarr.  SO, 
ei,  and  Lee  v.  RaUroad  Co..  72  N.  C.  236. 
But  such  carrier  may  limit  hla  liability  by 
special  contract,  made  upon  a  sufficient  con- 
sideration. Lawson,  supra.  It  Is  held  to  be 
a  reas(mable  stipulation.  In  a  contract  for 
tiie  transportation  of  cattie,  to  require  a  de- 
maud  in  writing  for  damages,  upon  delivery 
at  the  place  of  destination,  before  the  cattie 
are  removed.  Selby  v.  Railroad  Co.,  113  N. 
C.  589,  18  S.  E.  S&  It  would  be  best  that 
there  should  always  be  a  literal  compliance 
with  tills  and  all  such  stipulations  in  con- 
tracts. But  It  is  not  always  that  the  law 
will  relieve  a  contracting  party  from  liabili- 
ty because  the  other  party  has  not  literally 
complied  with  some  stipulaUrai  in  the  con- 
tract, but  will  look  for  the  reason  of  this 
stipulation  to  see  whether  it  has  been  sub- 
stantially complied  with  or  waived  by  the 
other  party,  and  whether  the  plalntUt  is 
likely  to  be  benefited,  and  the  defendant 
damaged,  by  reason  of  a  failure  on  the  part 
of  plalntlfl  literally  to  comply  with  the  stip- 
ulation, and  to  give  the  notice  in  writing. 
Such  stipulations,  contained  in  a  contract 
are  a  part  of  the  contract  but  they  do  not 
contain  any  part  of  the  obligation  of  the 
contract  Th«y  are  conditions,  In  the  natnxe 
TJ248.B.nalO — 49 


of  estoppels,  and,  when  enforced,  operate  to 
prevent  the  enforcement  of  the  obligations  of 
the  contracts.  Such  restrictions,  when  rea- 
sonable, will  be  sustained.  But,  as  they  are 
restrictions  of  common-law  rights  and  com- 
mon-law obligations  of  common  carriers,  they 
are  not  favored  by  the  law.  laweon,  Carr. 
114,  115.  The  object  of  such  provisions  in 
contracts  like  this  Is  that  the  defendant  may 
have  notice  of  the  shipper's  claim  for  dam- 
age in  time  to  investigate  the  matter  b^ore 
the  cattle  are  carried  off  and  scattered,  so 
that  it  cannot  do  so,  or  cannot'  do  so  with 
the  same  facill^  and  satisfaction  that  It 
could  at  the  place  of  delivery.  Lawson, 
Carr.  149.  Verbal  notice  gives  the  defend- 
ant the  same  opportnnlty  to  make  the  neces- 
sary investigation  that  a  written  notice 
would.  There  Is  no  statute  requiring  such 
contracts  to  be  in  writing;  and  the  only  ben- 
efit it  can  be  to  the  defendant  or  the  plaintiff 
to  have  It  In  writing  is  to  more  effectually 
preserve  the  evidence  of  the  notice.  But . 
that  reason  does  not  exist  here,  as  It  Is  not 
denied  that  plaintiff  gave  the  agent  of  de- 
fendant nt  Culpepper,  who  was  the  person 
named  in  the  contract  as  the  party  to  be 
notified,  verbal  notice  of  his  claim  at  the 
time  of  the  delivery  of  the  cattie.  An4  this 
agent  told  plaintiff  not  to  sue  the  defend- 
ant and  In^sted  that  plaintiff  could  get  his 
money  without  snlt  This  seems  to  have 
been  a  waiver  of  the  requirement  that  notice 
should  be  in  wilting.  Roberson  v.  Klrby, 
7  Jimes  <N.  O.)  477.  Where  a  party  pur- 
chased a  ticket  from  Wilmington,  N.  C,  to 
Old  Point  Va.,  and  return,  with  a  written 
condition  that  It  shonld  oifiy  be  a  good  re- 
turn ticket  up<m  Its  being  stamped  by  de- 
fendant's agent  at  Old  Point  and  the  pur- 
chaser did  nbt  go  to  Old  Point,  but  present- 
ed the  ticket  to  defendant's  agent  at  Nox^ 
folk,  explained  the  matter  to  him,  and  he 
stamped  It  In  an  action  for  damages  by  the 
holder  of  the  ticket  alleging  that  defendant 
refused  to  receive  this  ticket  In  payment  of 
fare,  this  court  held  that  the  action  of  de- 
fendant's agent  at  Norfolk  was  a  walv^  of 
the  stipulation  that  It  shonld  be  done  by  the 
agent  at  Old  Point  Taylor  v.  Railroad  Co., 
99  N.  C.  189.  5  S.  B.  750.  Where  a  policy 
of  Insurance  provided  that  no  other  policy 
should  be  taken  upon  the  property  Insured 
without  notice  to  that  company  and  Its  con- 
sent Indorsed  thereon,  and  made  a  viola- 
tion of  this  stipulation  a  forfeiture  of  the 
policy,  and  the  insured  afterwards  took  out 
another  policy,  with  the  knowledge  and  con- 
sent of  defendant's  agent  who  procured  the 
first  policy  to  be  taken,  but  without  notify- 
ing the  defendant  and  getting  its  consent  in- 
dorsed, as  required  by  the  first  policy,  this 
court  held  that  the  action  of  the  agent  was  a 
waiver  of  this  requirement  of  notice  to  de- 
fendant aud  Its  indorsement  (Orubbs  v.  In- 
surance Co.,  110  N.  C.  108.  14  8.  BL  61^;  or, 
at  least  it  was  sufficient  evidence  of  waiver 
as  to  entitle  the  pl^tlfl  to  hare  the  iu«« 
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tion  submitted  to  the  jury  (Id.;  Hornthal 
V.  Insurance  Co.,  88  N.  C.  71;  McCraw  v. 
Insurance  Co.,  78  N.  C.  149).  A  party  ship- 
ped cattle  under  a  written  contract  with  a 
stipulation  that  the  shipper  should  not  be 
entitled  to  damages  unless  he  gave  written 
notice  to  defendant's  agent  who  delivered 
the  cattle  to  plalntlfif  at  or  before  the  deliv- 
ery, and  the  cattle  reached  their  destination 
late  at  night,  when  plaintiff  notified  the 
agent  verbally  that  he  would  not  receive 
them  except  under  protest,  and  that  he 
claimed  damages,  when  the  agent  made  no 
objection  to  the  form  of  the  demand,  but 
assured  him  that  it  was  not  necessary  to  go 
to  the  company's  office  that  night  From 
that  time  he  gave  his  attention  to  the  stock, 
and,  with  the  agent's  consent,  the  stock  was 
that  night  removed  to  plaintiff's  farm,  sev- 
eral miles  In  the  country,  and  three  days 
after  he  gave  notice  in  writing.  This  was 
held  to  be  a  waiver  of  the  requirement  that 
the  notice  should  be  in  writing.  Lawson, 
Carr.  150.  Therefore,  upoi^  reason  and  the 
authorities  cited,  we  are  of  the  opinion  there 
is  error,  and  that  plaintiff  is  entitled  to  have 
the  nonsuit  set  aside,  the  case  restored  to  the 
docket,  and  a  new  trial. 


(118  N.  a  132) 

WILLIS  T.  CITY  OP  NEW  BERNE. 
(Soprone  Court  of  North  Carolina.    May  12, 
1896.) 

CONTRIBDTORT  NrOUOBNCB— QUESTIOX  FOR  JURT 
— HtlHiaiPAL.  COKPORATIONB — LlABtLlTT  TOR  IH- 
JURIBS  BY  nNPKOTBCTtD  £ZCATA.TI0X  OH  LOT 
Adjoinino  Street. 

1.  In  an  action  a&:aiQBt  a  city  for  personal 
injuries,  it  appeared  that  defendant  extended  a 
pipe  from  a  ditch  in  the  street,  under  the  side- 
walk,  into  plaintiff's  lot  by  her  gate,  where  it 
excavated  a  sink  bole ;  that  it  Dlaced  a  board 
cover  over  the  sink  Ixue,  which,  according  to 
plaintiffs  evidence,  was  msnfficient;  and  that, 
on  passing  over  it  to  go  to  the  street,  a  plank 
gave  way,  ao  as  to  precipitate  her  into  the  hole, 
and  seriously  injure  her.  Held,  that  it  was  for 
the  jury  to  determine  whether  plaintiff  exer- 
dtfed  reasonable  care  In  venturing  on  the  plank. 

2.  Where  a  dty  extends  its  drain  from  the 
street  into  an  abutting  lot,  and  its  agents  in 
charge  of  the  improvement  carelessly  leave  it 
insnmciently  covered,  it  is  liable  for  personal 
Injuries  resnlting  therefrom,  in  the  absence  ot 
contributory  negligence  by  the  person  injnred. 

Appeal  from  superior  court,  Craven  coun- 
tyi  Boykin,  Judge. 

Action  by  Christiana  F.  Willis  against  tho 
City  of  New  Berne  for  iMrsonal  Injuries 
caused  by  defendant's  negligence.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Upon  the  trial  the  plaintiff  Introduced  wit- 
nesses who  testlOed  as  follows:  Christiana 
F.  Willis:  "I  lived  on  South  Front  street  in 
1893,  on  the  north  side  of  the  street  About 
tbe  15th  day  of  May  the  defendant  hauled 
dirt  and  raised  the  sidewalk  Id  front  of  my 
house  as  far  west  as  the  railroad.  My  lot 
was  and  stUl  Is  above  de  sidewalk.  The 


sidewalk  was  raised  1%  feet  Tbey  put 
pipes  under  the  sidewalk.  It  went  into  the 
ditch.  The  pipe  extended  under  tbe  side- 
walk into  my  lot  near  and  by  the  side  ctf 
my  gate.  At  the  point  in  my  lot  near  and 
by  the  side  of  my  gate  an  excavation  was 
made  for  a  sink  hole,  into  which  tbe  water 
flowed  and  was  carried  by  the  pipes  into 
the  street  I  was  passing  over  the  sink  bole 
through  the  gate  to  the  pump  on  the  street, 
and  felt  in  the  sink  hole.  The  cover  to  it 
was  not  sufficient  •  The  cover  broke,  and  1 
fell  in.  The  defendant  dug  the  bole  tber& 
I  kept  a  1>3arding  house,  and  sewed,  etc.,  for 
a  living.  I  was  hurt  in  May,  1893.  The 
sinews  on  my  left  side  were  strained,  eiyslp- 
elas  followed,  and  I  was  confined  S  or  10 
days.  Then  I  was  not  able  to  get  aronnd 
to  do  anything.  The  suffering  was  very  se- 
vere. I  was  in  good  health  before.  After- 
wards people  said  they  would  not  board 
with  me  because  they  were  afraid  I  would 
overexert  myself.  I  did  all  my  own  work. 
I  can  stand  a  little  while  now,  but  soon  get 
weak  and  stumble  and  fall.  There  Is  a  di- 
viding line  between  Mrs.  Holland's  and  my 
place.  I  knew  the  defendant's  servants  had 
dug  the  sink  hole,  though  I  did  not  know  It 
was  unsafe.  Fell  in  In  the  morning.  It 
was  covered  with  plank.  If  I  bad  thonglit 
it  was  tmsafe,  I  would  not  have  gone  on  it 
I  did  not  look  to  see  what  was  over  the  sink 
hole.  Dr.  Primrose  attended  me  after  the 
ei7sipelas  set  In.  The  hole  had  been  dug 
several  days,  and  had  been  partially  cov- 
ered over.  I  had  passed  over  It  before  sev- 
eral times.  Tbe  town  has  fixed  it  since.*" 
S.  H.  Lane:  "A  fence  divides  my  lot  from 
the  plaintiffs.  The  clly  wad  doing  work  on 
the  sidewalk  In  May,  1898.  The  sidewalk 
was  raised  and  the  sewer  pipe  was  mn  from 
the  different  lots  to  tbe  street,  attached  un- 
der the  sidewalk.  Tbe  sink  hole  Is  on  tbe 
line  between  the  plaintiff's  and  n:^  lot,  and 
about  on  the  sidewalk.  It  Is  just  inside  tbe 
plaintiffs  gate.  I  do  not  know  that  it  Is 
1&  Inches  from  the  sidewalk.  None  of  It  Is 
on  the  sidewalk.  Have  not  noticed  careful- 
ly.   It  is  under  the  dividing  fence." 

The  defendant  then  offered  the  following 
evidence:  William  EUls:  "I  am  mayor  of 
tbe  defendant  In  1893  was  chairman  of  tbe 
committee  on  streets  and  pumps.  The  drain 
was  put  in  to  drain  the  lots.  The  sink  bcde 
is  12  inches  square  and  12  Inches  deep.  Was 
right  on  a  line  with  the  two  lots.  A  stone 
22x28  inches  was  put  over  the  hole.  It  was 
put  there  tbe  same  day  tbe  hole  was  dug. 
It  is  there  now.  It  was  put  there  two  bonrt 
after  It  was  dug.  Tbe  sink  hole  Is  from  16 
to  18  inches  from  the  sidewalk."  Mr.  Wil- 
liams: "I  did  work  for  the  city.  Construct- 
ed the  sink  hole.  Did  it  In  1%  hours.  Pot 
the  rock  over  it  at  once.  Tbe  rock  was 
about  20  inches  wide.  It  took  two  or  three 
of  us  to  put  it  there.  It  has  been  there 
ever  since.  The  sink  bole  Is  S  or  9  Inches 
from  the  sidewalk.   Tbe  sides  €t  tbe  sink 
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hole  were  bricked  up,  and  the  hole  coTered 
with  the  rock.  We  put  a  stone  over  It.  We 
got  the  stone  from,  the  city  halL"  H.  A. 
Brown:  "Am  a  civil  engineer.  I  laid  oat 
the  plans  for  the  work,  and  gave  the  hands 
the  grade.  I  made  this  map.  It  is  correct. 
The  sink  hole  is  15  or  18  inches  from  the 
edge  of  the  sidewalk.  It  is  covered  with 
the  rock." 

S.  H.  Lane  was  recalled  for  the  plaintUf, 
and  testlded  as  follows:  "I  think  they  dng 
the  hole,  laid  the  pipes,  etc,  and  went  oB, 
and  several  days  thereafter  came  back  and 
put  a  rock  over  it  It  was  covered  with 
planks  in  the  meantime." 

Upon  the  close  of  the  evidence  the  defend- 
ant asked  his  honor  to -charge  the  Jury  that, 
upon  the  evidence  In  this  case,  as  it  appear- 
ed that  the  sink  hole  which,  it  was  alleged^ 
was  the  cause  of  the  injury  to  the  plaintiff, 
was  on  the  plaintiff's  lot,  and  not  In  the 
streets  of  the  city,  the  plaintiff  cannot  re- 
cover damages.  This  request  was  refused. 
Exception  by  the  defendant 

Alter  the  argument,  his  honor  charged  the 
Sarj,  among  other  things,  as  follows:  "That 
if  the  plaintiff  walked  over  the  sink  hole  In 
a  reasonably  proper  and  careful  manner,  she 
would  not  be  guilty  of  contributory  negli- 
gence; that  the  plaintiff  was  bound  only  to 
use  ordlnaiy  care,  and  was  not  bound  to 
use  more  than  ordinary  care,  because  she 
may  have  possibly  discovered  that  the  de- 
fendant had  carelessly  left  planks  over  the 
place,  and  exposed  her  to  danger,  for  If 
she  knew  said  parties  weie  repairing  the 
sidewalk  in  the  yard  on  her  premises,  and  as 
part  of  said  construction  excavated  the 
drain  opening  upon  her  premises,  and  bad 
placed  a  plank  over  the  same,  she  was  not 
required  to  keep  a  constant  lookout  for  dan- 
ger, but  was  only  required  to  use  such  care 
as  a  prudent  person,  under  the  circumstan- 
ces, would  have  used  in  crossing  the  planks; 
and  that,  If  the  jury  believe  from  the  testi- 
mony and  find  that  the  plaintiff  was  passing 
over  the  ^ink  hole  as  described,  through  the 
gate,  to  the  pump  in  the  street,  and  that  the 
sinkhole  was  covered  wUh  planks,  and  that 
the  plaintiff  had  passed  over  the  same  place 
several  times  before  without  suffering  any 
injury;  and  that  If  the  Jury  should  believe 
and  find  that  she  had  no  reason  to  consider 
the  place  unsafe,  and  In  passing  over  the 
plank  she  did  so  in  a  manner  In  which  an 
ordinarily  prudent  person  would  have  pass- 
ed over  the  same,  and  had  no  notice  of  any 
defect  in  the  covering,— then  she  would  not 
be  guilty  of  contributory  negligence,  and  you 
will  answer  that  issue,  *No.' "  The  defend- 
ant excepts  to  this  portion  of  the  charge, 
assigning  error  Id  law  In  said  portion  of  said 
charge  as  herein  set  forth. 

His  honor  also  charged  the  Jury  that  the 
owner  of  private  property  or  premises  owed 
no  duty  io  bis  guests,  whom  be  had  Invited 
on  his  premises,  to  keep  his  premises  in  safe 
condition.   The  defendant  excepts  to  this 


I»art  of  the  charge,  and  assigns  error  In  law: 
(1)  For  that  the  said  charge  does  not  proper- 
ly state  the  law;  (2)  for  that  the  said  charge 
was  upon  a  proposition  of  law  not  involved 
in  the  controversy. 

W.  W.  Clark  and  M.  De  W.  Stevenson,  for 
appellant  O.  H.  Gnlon  and  W.  D.  Mclver, 
for  appellee. 

AVEBY,  J.  The  defendant  in  any  view 
of  the  testimony,  was  making  an  improve- 
ment in  its  streets.  Whether  the  purpose 
was  to  drain  the  sidewalks  or  the  plaintiff's 
lot  more  perfectly,  the  work  might  well  have 
been  undertaken,  as  we  must  assume  tliat 
It  was  either  to  better  the  condition  of  the 
sidewalks  as  highways,  or  in  discharge  of 
the  duty  of  looking  after  the  sanitary  condi- 
tion of  the  city.  The  municipality  was  lia- 
ble for  any  injury  caused  by  want  of  ordi- 
nary care  and  skill  in  carrying  out  its  plans, 
or  for  failure  to  exercise  reasonable  dili- 
gence to  protect  the  owner  of  the  lot  or  the 
public  against  danger  to  which  its  authori- 
ties had  reasonable  ground  to  believe  she  or 
other  persons  would  be  exposed.  Russell  v. 
Town  of  Monroe,  116  N.  C.  720,  21  S.  B.  550. 
The  oi>ening  in  the  ditch  into  which  the 
plaintiff  fell  was  Inside  her  front  gate  and 
beside  the  walk  that  led  to  It  It  was  the 
duty  of  the  city  to  cover  the  hole  so  as  to 
protect  persons  who  passed  along  the  walk 
against  the  danger  of  falling  into  it  This 
was  but  a  prudent  precaution  to  avert  acci- 
dents that  might  be  justly  apprehended  if  the 
opening  was  insufficiently  covered  or  not 
covered  at  alL  Bunch  v.  Town  of  Edenton, 
00  N.  C.  431.  But  the  city  placed  a  board 
cover  over  the  sink  hole  which,  according  to 
the  plaintlfTs  evidence,  was  msuillclent  nnd 
In  passing  over  It  to  go  to  the  pump  on  the 
street  the  plank  gave  way,  so  as  to  precipi- 
tate her  Into  the  hole  and  seriously  Injure 
her.  It  was  the  duty  of  the  munlclpaliiy  to 
provide  against  accident  to  persons  that  Its 
governing  authorities  must  have  expected 
to  pass  in  and  out  of  plaintiff's  gate,  and  the 
failure  to  place  a  covering  over  the  sink  hole 
that  was  sufficient  to  sustain  tbe  weight  of 
the  plaintiff  was  culpable  negligence.  Na- 
than V.  Railroad  Co.  (at  this  term)  24  S.  E. 
511.  She  had  a  right  not  only  to  demand 
and  expect  that  the  city  would  discbarge 
its  duty  by  putting  a  cover  over  the  hole,  but 
when  the  plank  was  placed  upon  It  she  was 
warranted  In  assuming  and  acting  upon  the 
idea  that  the  duty  bad  been  properly  per- 
formed. Russell  V.  Town  of  Monroe,  supra; 
Thompson  v.  City  of  Winston  (at  this  term) 
24  S.  E.  421.  The  city  was  authorized  to 
improve  the  streets  and  sidewalks,  and  by 
the  plalntifTs  license,  If  not  empowered  to 
do  so  by  its  charter.  It  could  open  the  drains 
or  Bewers  into  plaintiff's  lot  Whether  act- 
ing under  Its  delegated  authority,  or  under 
a  license  from  the  abutting  owner,  a  munici- 
pality is  answerable.  In  making  such  im- 
provements as  that  described  by  the  wit- 
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neasea^  tw  snch  injuries  to  penma  or  imp- 
«rt7  as  are  caused  bj  vant-of  care  in  doing' 
the  woric  Mearee  t.  CommlssionerB  of  Wil- 
mington. 0  Ired.  73;  Wright  t.  City  of  Wil- 
mington, 92  N.  a  156;  Moffitt  T.AabeTme,103 
N.  G.  237, 9  S.  E.  890;  Love  v.  City  of  Raleigb, 
U6  N.  G.  305,  21  S.  B.  503.  If  the  cltr  un- 
dertook to  extend  Its  drain  into  the  plaln- 
tlfr's  lot,  and  its  agents  In  charge  of  the  Im- 
provement carelessly  left  It  open,  It  was 
Justly  held  answerable  tor  the  natural  am- 
sequences  of  such  conduct.  There  is  no 
merit  In  the  exception  to  the  refusal  of  the 
court  to  give  the  instruction  asked,  or  the 
substitution  of  that  given.  The  court  left 
the  Jury  to  determine  whether,  in  view  of 
all  the  surrounding  circumstances,  the  plain- 
tilf  exercised  reasonable  care,  or  such  as 
would  have  ctaaracterlzed  a  person  of  ordi- 
nary prudence  In  venturing  npcm  the  plank. 
This  was  a  eoa^llance  with  the  rule  laid 
down  at  this  term  in  Hinshaw  v.  Ballroad 
Co..  24  8.  S.  428,  and  Bnssell  v.  Ballroad  Co., 
24  8.  E.  512.  For  the  reasons  given  we  bold 
that  there  was  no  error. 


018  N.  0.  IIM) 

STATE  T.  HUNTBE. 
tSnpreme  Coiurt  of  North  Carolina.    May  12, 
1896.) 

RBIJXASITTQ  IHPOUNDSD  CA.TTLK. 

*  Code,  8  2816,  authorizes  the  imponndisg 
of  stock  "riiDiucg  at  large."  Sectfon  2811) 
makes  it  a  misdemeanor  to  release  impounded 
stock.  ff«Id,  that  it  was  not  an  offense,  within 
the  meaning  and  Bpirit  of  the  law,  for  defend- 
ant to  drive  hogs  from  prosecator's  loclosure,  in- 
to which  he  liad  driven  them  in  an  attempt  to 
Impound  them,  wliile  she  was  in  liis  plain  view 
in  poTsoit,  and  after  he  had  received  a  message 
from  lier  not  to  pat  them  np,  as  she  was  in  pur- 
suit of  tliem. 

Appeal  from  superior  court,  Wake  county; 
Cable,  Judge. 

Sofrouia  Hunter  was  convicted  of  releasing 
Impounded  stock,  and  appeals.  Reversed. 

niere  was  evidence  showing:  That  certain 
hogs,  the  property  of  the  defendant,  Sofronia 
Hunter,  esc^d  from  the  inciosure  or  pen  in 
which  they  were  confined,  without  the  linowi- 
edge  of  the  defendant,  and  when  the  defend- 
ant dlacovered  it,  she,  with  the  assistance  of 
two  other  women,  who  were  at  her  house  at 
the  time,  endeavored  to  get  them  back  into 
the  pen,  but,  failing  to  do  so,  they  kept  watch 
over  them,  and  when  the  hoga  started  off  from 
the  house  the  defendant  and  the  other  women 
went  immedhitely  in  pursuit  of  them.  Tliat 
the  hogs  went  into  a  marsh,  and  the  defend- 
ant, being  unable  to  follow  them,  went  to  the 
bouse  of  a  neighbor,  who  had  planted  com, 
and  notified  him  that  the  hogs  Iiad  broken  ont, 
and  she  was  doing  all  she  could  to  get  them 
bo/ck  to  the  pen.  Tliat  the  hogs  went  tlirongh 
the  marsh,  leaving  the  def  aidant  on  the  onto- 


site  sld^  and  defendant  ^en  ibe  saw  Oiat 
th«y  bad  passed  through  tka  marsh,  started 
anmnd  the  marsh  after  thenit  and,  b^ng  some 
distance  off,  but  In  plain  view  of  tbe  prose- 
cutor, saw  blm  and  another  man  going  to* 
wards  tbe  bogs,  and,  atter  reaching  them,  at- 
tempted to  toll  and  drive  tbem.  At  this  time 
a  neighbor  of  the  defcwtent  came  up  on  horse- 
back, vii  defendant  requested  talm  to  ride  on, 
and  tell  the  prosecutor  that  she  was  aftn  tbe 
hogs,  and  ask  talm  not  to  put  them  upw  Tliat 
the  messenger  reached  the  lot  of  prosecutor 
about  tbe  time  he  was  putting  the  bogs  up. 
There  lieing  evidence  tending  to  show  that 
he  reached  the  place  before  any  of  the  hogs 
were  fftstened  up,  and  when  only  one  bad 
been  gotten  In  the  lot;  and  that  prosecutor 
was  notified  not  to  put  the  hogs  up,  as  tbe  de- 
fendant was  In  pursuit  of  than.  That  l>efi>ra 
the  hogs  could  be  confined  wltliin  an  Inner  in- 
dos  ue,  defencbuit  arrived,  and  drove  two  of 
tbe  bogs  Crmn  the  lot,  bat  conld  not  get  tbem 
away.  That  ttae  others  broke  out  of  the  li^ 
closure  that  afternoon,  but  did  not  go  dt, 
and  prosecutor  again  put  them  np  that  even- 
ing, and  kept  them  untU  be  was  directed  by 
tbe  owner  of  the  land  to  release  tbem  with- 
out chaive.  Upon  this  evidence  defemdai^  In- 
sisted that  the  stock  was  not  '^nnniifg  at 
large,"  in  the  aeaue  used  by  the  statute,  at 
the  time  ot  the  taking  up,  and  that  the  taking 
up  was  not  a  legal  impoondlng,  and  that; 
therefore,  the  releasing  was  not  unlawfoL 

Argo  &  Snow,  for  appellant  The  Attomej 
Gmeral,  for  the  State, 

FAIRCLOTH,  a  J.  The  defoidant  Is  In- 
dicted for  releasing  impounded  stock  under 
Code,  i  2819.  It  is  a  misdemeanor  to  allow 
stock  to  go  at  Uu^e  In  stock-law  territory. 
Id.  8  2811.  Stock  foimd  at  laige  may  be  im- 
pounded. Id.  8  2816.  It  is  a  misdoneanor 
to  release  Impouaded  stock.  Id.  |  2819.  As- 
suming the  evidence  to  be  as  It  appean  In  tbe 
printed  record,  we  are  of  opinion  that  the  de- 
fendant is  not  guilty.  We  see  no  error  in  the 
Judge's  cliarge  in  a  case  for  the  Jury,  but  we 
put  our  decision  on  the  principle  ttiat  the  evi- 
dence is  not  sufficient  to  authorize  a  convic- 
tion. We  think  tbe  evidence  falls  to  show  a 
case  falling  within  the  meaning  and  spiilt  of 
the  law.  The  defendant  was  in  earnest  pur- 
suit of  her  hogs,  and  the  prosecutor  was  dili- 
gent In  endeavoring  to  capture  and  impound 
the  same,  although  the  defendant  was  in  "his" 
plain  view  in  pursuit,  and  although  he  was 
notified  by  a  messenger  from  tbe  defendant 
not  to  put  tbem  up,  as  she  was  in  pursuit  of 
them.  It  is  not  to  be  dtiderstood,  however, 
from  this  opinion,  tliat  stock  running  at  laige 
without  the  knowledge  or  consent  of  the  own- 
er is  not  subject  to  be  impounded,  and  dealt 
with  as  provided  by  the  statute.  Let  this  be 
cortlfled.  Reversed. 
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STATB  ex  rd.  TILIiBBT  t.  OANDLBB 
et  al. 

(Supreme  Court  ol  Nortb  Carolina.    May  12, 

1898.) 

colleotobb  —  accodhtihq  —  school  tlxbs  — 
Plbadi^q — Ambhdiibnt — Appeai. 

1.  Under  Code,  S  273,  aothorizins  an 
amendment  of  pleadings  in  furtherance  of  jus- 
tice, where  the  character  of  the  claim  or  de- 
fense is  not  sabstarttially  changed,  an  amend- 
ment adding  the  name  of  a  party  is  diBcretion- 
aiT  with  the  court 

2.  An  order  granting  leave  to  amend  is  not 
'  Appealable. 

8.  All  the  school  taxes  are  included  in  the 
accounting  required  to  be  made  between  the 
county  treasurer  and  the  sberifE,  and  for  the 
failure  to  account  for  them  the  sheriff  is  liable 
to  the  statutory  penalty  of  $2,5C0. 

A|;^>ea]  from  stiperlor  court,  Madison  cotm- 
tj;  Boblnson,  Judge. 

Action  by  the  state,  on  the  relation  of  Blu- 
ford  Tllleiy.  treasurer  of  Madison  county, 
against  C  B.  Candler,  sheriff,  and  others, 
for  a  failure  of  defendant  Oandler  to  pay 
over  a  balance  due  and  unpaid  on  the  school 
fond  taxes,  collected  by  him.  A  demurrer 
was  filed  to  the  complalilt,  one  cause  of  which 
was  as  follows:  "The  complaint  shows  tbat 
the  suit  was  brought  for  an  alleged  deficiency 
In  paying  over  the  school  fund  by  the  said 
O.  B.  Candler,  sherltt,  and  the  suit  should 
have  been  brought  up<m  the  relation  of  the 
county  board  of  education  for  and  in  behalf 
of  the  state.  Instead  of  the  state  of  North 
Carc^ina,  on  relation  of  Bluford  Tlllery, . 
treasurer  of  Madison,  county."  The  court 
sustained  this  ground  of  draiurrer,  and 
granted  leave  to  plaintiff  to  amend  by  adding, 
as  me  of  the  relators  in  the  action,  the  board 
of  commissioners  of  Madison  county,  for 
the  reason  that  the  office  of  county  board  of 
education  was  abolished  by  section  2,  of 
chapter  439,  of  the  public  laws  of  1895,  and 
the  powers  and  duties  of  said  county  board 
of  education  were  devolved  upon  the  board 
of  county  commissioners  of  the  several  coun- 
ties of  the  state.  The  court  further  granted 
leave  to  the  defendant  to  answer  the  com- 
plaint within  60  days.  The  second  and  third 
grounds  of  demurrer  were  overruled,  as  was 
also  the  fourth,  which  read  as  follows:  "Said 
complaint  does  not  allege  that  the  said  C.  B. 
Candler,  sheriff,  is  liable  In  an  action  of  $2,- 
500  penalty  for  failure  to  account  for  the 
county  funds,  and  be  Is  not  liable  to  the  said 
penalty  for  failure  to  account  for  and  pay 
orer  school  funds."  From  the  order  of  the 
court  allowing  the  amendment,  and  from  an 
order  orermllng  certain  grounds  of  demur- 
rer, defendant  Candler  appeals.  Affirmed. 

V.  8.  Lush;  for  aj^ellant  J.  H.  Qndger, 
Jr«  for  apptilee. 

OI«ABK,  J.  Tha  •mendment  '^dlng  the 
name  of  a  part?"  waa  within  the  discretion 
at  Hkt  oourt»  and  not  ai^pealable.  Code,  i 
27S;  Buxrell  t.  Hughes,  U6  N.  C.  430,  21  S. 
XL  971;  Wartenton  r.  Arrlngton,  101  N.  O. 


109,  7  &  B.  6B2;  ICaggett  T.  Boberts,  108  M. 
0. 174, 12  S.  B.  690.  TiM  change  In  the  r^- 
tons  was  made  requisite  and  proper  by  sec- 
tion 2,  c.  489,  Acts  1895,  which  abolished  the 
conn^  board  of  education  and  devolTed  its 
powers  and  dutia  upon  the  county  commis- 
sioners. Board  of  Bducation  t.  Wall,  117 
N.  G.  882,  23  8.  B.  S58k  vaa  decided  under 
the  act  of  1889  (ss  stated  In  the  opinion  in 
that  case);  section  2  of  the  act  of  1895,  mptA, 
not  taking  effect,  by  Its  terms,  till  the  first 
Monday  In  June,  1806.  The  amendment  ren- 
ders it  unnecessary  to  c<Mislder  tlie  secoM 
and  third  grounds  of  demurrer.  As  to  the 
fourth  ground  of  demurrer,  while  part  of 
the  school  funds  are,  strictly  speaking,  state 
taxes  (Parker  t.  Oconmissionera,  104  N.  C 
16^  10  8.  B.  137),  all  tlie  school  taxes  are  in- 
cluded in  the  accounting  to  be  made  between 
the  conn^  treasurer  and  the  sheriff;  and 
for  the  failure  to  account  for  them,  or  to 
pay  any  balance  due  on  said  accounting, 
whether  of  atibool  funds  or  of  that  part  of 
the  taxes  collected  fw  county  purposes,  the 
defendant  Is  liable  to  the  $2,500  penalty 
(Ada  189^  c.  119,  S  111;  Acts  1893,  c.  29S,  t 
111;  Acts  1891.  c.  S2S,  I  113).   No  error. 


(118  N.  c.  imy 

SCHULHOPBB  t.  BIOHMOND  &  D.  B.  CO. 
(Supreme  Court  of  North  Carolina.    May  12, 
1896.) 

Aono:i8  OH  CoNTBACTs  —  Waivino  Tobt  —  JUB- 

TICBB  or  TUB  f  SAOE. 

Where  a  cause  of  actlim  oould  be  brought 
either  for  breach  of  contraQt  or  in  tort  for  nec- 
ligence,  and  plaintitf  sues  oefore  a  jusi^ce,  in 
order  to  Sustain  the  jurisdiction  of  the  justice  it 
will  be  presumed  that  the  action  was  brought 
on  the  contract. 

Appeal  from  superior  court,  Haywood  coun- 
ty; Robinson,  Judge. 

Action  before  a  justice  of  the  peace  by  S. 
J.  Schulhofer  against  the  Richmond  &  Dan- 
vffle  Railroad  Company,  from  a  Judgment 
dismissing 'the  action,  plaintiff  appeals.  Re- 
versed. 

Plaintiff  complained  tbat  he  had  shipped 
to  him  from  BaTannahf  Qa.,  on  December  3, 
1891,  three  horses  from  Tounglove  &  Oood- 
man,  and  over  the  defendant's  line  of  rail- 
road; tbat  the  defmdant,  the  Blcdunond  & 
Danville  Railroad  Compajqr,  carelessly  and 
wlllfuDy  permitted  the  said  stock  to  remain 
in  an  oiwn  stotdL  car  exposed  to  the  rain  and 
wind  and  cold  from  Sunday  erenii^  until 
late  In  the  morning  of  Monday,  without  no- 
tice to  the  plaintiff  or  his  agent,  and  that  by 
reason  of  sudb.  exposure  and  n^lect  one  of 
ti}e  plaintiff's  horses  took  side  and  died; 
and  that  the  plaintiff  and  his  consignors 
paid  the  freight  on  said  stot^  amounting  to 
$84.26,  to  defendant's  agent  at  WaynesrlUe; 
also  the  feed  of  the  stodt  while  in  transit 
It  was  defendant's  contract  to  deilTer  said 
stodE  in  good  condition,  and  by  reason  of 
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defendant  faQlng  to  comply  with  Its  contract, 
and  on  account  of  the  neglect,  and  hj  failing 
to  properly  care  for  and  sheltering  said  stock, 
the  plaintiff  has  been  greatly  damaged,  to 
wit,  (190.  The  defendant  demurred  to  the 
Jurisdiction  of  the  court  on  the  ground  that  If 
the  stock  described  In  this  action  were  dam- 
aged, which  the  defendant  denied.  It  Is  In  the 
uatnre  of  a  tort,  and  did  not  artae  under  con* 
tract. 

Ferguson  &  Ferguson,  for  appellant.  Q. 
F.  Bason  and  J.  M.  Moody,  for  appellee. 

CLARK,  J.  The  cause  of  action  conld  be' 
sustained  either  for  damages  for  breach  of 
the  contract  of  safe  delivery  or  In  tort  for 
negligence.  The  plaintiff,  having  brought 
the  action  before  a  justice  of  the  peace  *for 
flSO,  due  by  contract,"  evidently  dected  to 
sue  ex  contractu.  When  the  action  can  be 
fairly  treated  as  based  either  on  contract  or 
in  tort,  the  courts,  in  favor  of  jurisdiction, 
wHI  sustain  the  election  made  by  the  plain- 
tiff. Brtttaln  v.  Payne  (at  this  term)  24  S. 
B.  711;  Bowers  v.  Railroad  Co.,  107  N.  a 
721, 12  S.  E.  452;  Stokes  v.  Taylorj  104  N.  O. 
894, 10  8.  B.  6661  The  jndgmait  dismissing 
the  actton  is  reversed. 


(lU  M.  a  Ml) 

FEROnSON  V.  DAVIS  &  RANKIN  BLDO. 

&  MANTTF-a  CO. 
(Sopreme  Court  of  North  Carolina.    May  12, 

1890.) 

Pbikoipai.  xsd  Aqsht— Fowbbs. 
Where  plaintiff  knew  that  the  alleged 
Bgrat  of  defenaant  had  no  general  power,  and 
that  his  powers  were  limited,  he  was  bound  to 
ascertain  the  extent  of  bis  antfaority  before  he 
made  a  contract  to  bind  defendant. 

Appeal  from  snperior  court,  Haywood  coun- 
ty; Robinson,  Judge. 

Action  by  N.  N.  Ferguson  against  the  Davis 
&  Rankin  Building  &  Manufacturing  Compa- 
ny. There  was  a  judgment  for  defendants, 
and  plaintiff  appeals.  No  error. 

Ferguson  &  Ferguson  and  R.  D.  Gilmer,  for 
appellant  Smatheta  ft  Crawford,  for  appel- 
lees. 

MONTGOMEET,  J.  The  philntlff  brought 
this  action  to  recover  an  amount  which  he 
alleges  the  defendants  owe  him  for  services 
rendered  to  tbem  in  aiding  them  to  establish, 
and  in  establlaliing,  creameries  in  North  Caro- 
lina. The  defendants  deny  that  they  ever  em- 
ployed the  plaintiff  for  any  purpose  or  owe 
him  anything.  The  plaintiff  alleges  that  he 
made  bis  contract  with  one  Gibbons,  who  rep- 
resented himself  to  be  the  special  agent  of 
the  defendants.  On  the  trial,  the  defendants, 
as  witnesses  for  themselves,  In  their  deposi- 
tions, stated  that  Gibbons  was  their  agent  to 
canvass  for  subscriptions  of  stock  in  the  pro- 
posed creamery  establish  men t,  at  his  own  ex- 
pense and  on  a  commission.   One  of  the  de- 


fei^anta  testified  that  "be  [Gibbons]  was  act- 
ing in  the  capacity  of  a  special  canviuKdng 
agent.  He  had  no  capacity  except  to  bring 
his  best  judgment  to  bear  in  tbe  selection  of 
parties  who  would  contract  to  pay  us  for  a 
creamery,  when  It  was  completed  according 
to  certain  defined  terms  set  out  In  a  printed 
form  of  contract,  which  we  furnished  blm  in 
blank.  After  be  bad  taken  such  a  «mtzact  si 
be  thonght  was  a  good  one,  he  sent  the  con- 
tract to  us.  We  looked  up  the  parties,  and.  It 
we  decided  that  it  was  a  good  contract,  we 
took  it  off  his  bands  ata  contract  price  printed 
titereln,  and  allowed  bim  a  good  per  cent  as 
his  commlnlon.  In  full  of  his  expenses  and 
time."  The  testimony  offered  by  the  plaintiff 
to  show  that  tbe  acaoe  of  the  authority  of  the 
agent  was  broader  than  that  testified  to  try  the 
defendants  amounted  to  only  a  scintiUa.  That 
the  agent  Gibbons  collected  eome  of  the  atodi 
subscriptions,  and  recdved.  In  payment  of 
some,  a  part  In  money,  and  a  part  In  lumber 
with  which  to  build  the  creameries,  affords  no 
suflOcient  proof  'that  his  agency  extended  fm^ 
ther  than  the  matters  connected  with  the  ape- 
dal  buainees  which  tbe  defendante  teattfled 
he  was  employed  to  do.  The  phtintUT  also 
proved  that  Gibbons  bad  executed  and  deliver- 
ed to  the  plaintiff  a  paper  writing,  as  ftil- 
lows:  "WaynesvUle,  N.  a,  Feb.  IS,  18D2. 
This  is  to  cerUfr  that  we  wIU  aj^ow  N.  N. 
Ferguson  $150  for  serrlcea  In  placing  stodc 
for  creamery  at  WaynesvUle,  same  to  be  paid 
when  factory  la  completed.  [Signed]  Davis 
&  Rankin,  pr.  D.  F.  Gibbons,  Special  Agent" 
He  also  testified  that  Gibbons  paid  him  $50  of 
the  amount  and  gave  him  an  order  on  the 
board  of  managers  of  the  creamery  for  one 
share  of  stock,  at  the  par  value  of  $100;  ttiat 
by  an  agreement  between  the  defendants  anfl 
the  board  of  managers  of  the  creamery  com- 
pany, a  share  of  stock  was  Issued  to  fhe  plain- 
tiff, and  the  defendants  were  charged  with 
the  $100  in  the  settlement  between  the  cream- 
ery company  and  the  defendants.  If  the  or- 
der had  set  forth  that  tbe  $100  was  due  to  the 
plaintiff  for  services  which  he  had  rendered 
to  tbe  defendants  in  soliciting  and  canvassing 
for  stock  In  the  creameries,  and  that  fact  had 
been  made  known  to  the  defendants  in  the  set- 
tlement between  them  and  the  creamery  com- 
pany, and  the  defendants  had  assented  to  It, 
It  would  have  been  competent  for  the  plain- 
tiff to  have  shown  the  transaction  as  evidence 
going  to  prove  the  power  of  the  agent  to  bind 
his  principal  by  his  contract  with  the  plain- 
tiff, notwithstanding  the  testimony  of  the  de- 
fendants that  they  had  given  him  no  such  au- 
thority. But  the  order  recited  on  ite  face 
that  the  $100  in  cash  had  been  received  from 
the  plaintiff  In  full  of  bis  subscribed  stock,  and 
there  was  no  proof  that  the  defendants  had 
ever  received  notice  of  the  plaintiff's  employ- 
ment by  Gibbons,  or  that'tbey  ratified  the  con- 
tract between  them.  The  general  rule  Is  that, 
where  one  deals  with  an  agent  It  Is  Incum- 
bent on  blm  to  ascertain  tbe  extent  of  the 
agent's  authority,  and  of  his  power  to  make 
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contracts  which  will  bind  the  prfnclpaL  Any 
other  rule  would  subject  those  who  do  bui)!- 
ne98  through  agents  (and  a  large  proportion  of 
the  business  affairs  of  life  Is  conducted  in  this 
manner)  to  all  sorts  of  InconTenlence  and  loss, 
however  carefully  the  principal  might  guard 
his  contracts  and  limit  the  authority  of  his 
agent.  Biggs  t.  Insurance  Co..  88  N.  G.  141. 
The  plaintiff  knew  that  Gibbons  had  no  gener- 
al  power  over  the  establishment  and  erection 
of  the  creameries,  and  that  Us  powers  were 
limited,  and  he  was  therefore  bound  to  as- 
certain the  extent  of  hla  authority,  which  he 
failed  to  do.  Story,  Ag.  p.  149;  Dowden  v. 
Cryder  (N.  J.  Err.  &  App.)  26  Att  &41.  We 
are  of  the  opinion  that  there  was  no  error  in 
the  ruling  of  his  honor  that  in  no  view  of  the 
case  could  the  plaintiff  recover.   No  error. 


018  N.  C.  9SS) 

ALLISON  T.  SNIDER  et  aL 
(Snpreme  Gonrt  of  North  Oarolina.    Hay  12, 
1S86.) 

EnoTHiirT— Tm.B  to  Sopfort— Fludih8— 

BOMBBT8A.D  RiOBTB. 

1.  In  ejectment,  where  plaintiff  claimed  an- 
der  sheriff's  sale  on  a  judgment,  it  was  not  nec- 
essary for  him  to  allege  or  prove  that  at  the 
time  of  the  .sale  the  judgment  debtor's  home- 
stead was  laid  off.  or  that  he  was  not  entitled 
to  a  homestead,  the  sheriff's  deed  being  prima 
facie  proof  of  titlej  and  one  seeking  to  avoid 
sacb  prima  fade  title  on  the  ground  that  no 
homestead  was  allotted  most  allege  and  prove 
the  fact 

2,  If  it  appears,  either  bv  admission  of  the 
parties  or  by  tne  evidence,  that  the  homestead 
was  not  allotted,  such  fact  will  bar  a  recovery, 
though  not  vedally  pleaded. 

Appeal  from  superior  oonrt,  Jackson  coun- 
ty; RoblnscHi,  Judge. 

Bjectment  by  T.  B.  Allison  against  U.  O. 
Snider  and  Wilson  Snider.  There  was  Judg- 
ment Cor  defendants,  and  plaintiff  ain>^sled. 
Reversed. 

Moore  &  Moore,  Walter  B.  Moore,  and 
Shepherd  &  Busbee,  for  appellant  J.  M. 
Moody*  for  appelleffl. 

PAIRCLOTH,  O.  J.  The  plaintiff  sues  for 
possession  of  land,  and  alleges  title.  The 
defendant  admits  that  he  Is  In  possession, 
and  denies  that  plaintiff  has  any  title,  and 
avers  nothing  more.  Plaintiff  and  defend- 
ant claim  under  one  Stiles;  the  former  by  a 
sheriff's  deed  under  a  Judgment  docketed 
January  8,  1694,  the  latter  by  a  deed  from 
Stiles  dated  December  13,  1893,  but  not  de- 
livered and  recorded  untU  April  24,  1894. 
The  defendant  contends  that,  as  It  does  not 
appear  that  any  homestead  was  laid  off  by 
the  sheriff,  the  sale  and  deed  to  plaintiff  are 
void.  He  does  not  aver  in  his  answer  that 
the  homestead  was  not  laid  off,  nor  attempt 
to  prove  it  and  It  does  not  appear  whether 
It  was  laid  off  or  not  His  honor  held  that 
the  burden  of  showing  that  it  was  laid  off, 
or  that  the  Judgment  debtor  was  not  enti- 
tled to  It  was  upon  the  plaintiff,  and  that 


he  could  not  recover.  In  this  there  was  er- 
ror. A  purchaser  at  a  Judicial  or  sheriff's 
sale  under  a  regular  Judgment  and  execution 
has  a  prima  facie  title  because  there  are  cir- 
cumstances when  the  Judgment  debtor  is  not 
entiUed  to  a  homestead,  as,  tf  the  debt  be 
for  the  ptirchase  money,  nonresidents,  or 
sale  for  taxes.  One  who  seelis  to  avoid  the 
prima  facie  titie  on' the  ground  of  homestead 
rights  must  allege  In  his  pleading  specifical- 
ly the  facts  upon  which  the  homestead  right 
depends,  and  the  burden  Is  upon  him  to  es- 
tablish such  facts.  Dickens  v.  Long,  109  N. 
C.  165.  13  S.  E.  841;  Fulton  v.  Roberts,  113 
N.  C.  421,  18  S.  E.  510.  If,  however,  the 
fact  that  no  homestead  was  allotted  (in  prop- 
er cases)  appears,  either  by  the  admission  of 
the  parties  or  by  the  evidence  of  either,  it 
will  prevent  a  recovery,  although  not  spedal- 
ly  pleaded.  Mobley  v.  Griffin,  104  N.  O.  112, 
10  S.  E.  142.  Here  nothing  is  alleged,  ad- 
mitted, or  proved,  and  the  prima  fade  right 
will  control.  The  case  will  go  back,  to  the 
end  that  the  parties  may  proceed  as  they  are 
advised.  Reversed. 


cm  N.  c.  M») 

BBITTAIM  T.  PATNB. 
(Supreme  Court  (tf  North  OaroBna.   May  12, 

Tobt—Waive«— Actios  os  Contrict-Complaimt 
— JuRisDioTiOK  or  JusTice. 
A  complaint,  in  an  action  begnn  before 
ft  justice  of  the  peace,  alleging  that  plaintiff  was 
the  owner  of  timber  on  land  sold  him  by  de- 
fendant; that  defendant  sold  $160  worth  there- 
of, and  got  the  pay  therefor;  that  by  reason 
thereof  defendant  was  indebted  to  plaintiff  in  * 
the  sum  of  flGO  and  interest  which  sum  de- 
fttndant  in  law  agreed  to  pay  plaintiff,— should 
be  construed  10  be  on  the  uuplled  contract  the 
tort  being  waived,  as  a  Justice  has  not  jurisdic- 
tion of  torts. 

Appeal  from  superior  court,  Cherokee  coun- 
ty; Bobinstm,  Judges 

Action  by  H.  S.  Brlttaln  against  W.  G. 
Payne^  begnn  before  a  Justice  of  the  peace, 
and  appealed  to  the  aiqwrlor  court  Defend- 
ant In  the  superior  coort  moved  to  dismiss 
the  actum  on  the  ground  that  it  was  for  a 
tort,  and  that  a  Justice  had  not  Jurisdiction 
of  an  actlOTi  in  tort,  and  therefore  the  dis-  , 
trict  court  bad  not  Jurisdiction  of  such  ac- 
tion. Action  dismissed,  and  plaintiff  appeals. 
Reversed. 

The  complaint  was  as  follows:  The  plain- 
tiff says:  "(1)  That  the  plaintiff  was  owner 
of  certain  walnut  timber.  In  said  county  and 
state,  on  the  lands  of  said  defendant  sold 
to  plaintiff  by  said  defendant;  that  the  de- 
fendant sold  off  the  said  walnut  timber  to  the 
amount  of  one  hundred  and  sixty  dollars* 
worth,  or  thereabout  and  got  pay  for  the 
same.  (2)  That  by  reason  of  said  sale  by  the 
said  defendant  of  the  said  timber,  and  the 
receipt  of  said  sum  of  )I160  by  him  for  the 
same,  be  (the  said  defendant)  is  indebted  to 
this  plaintiff  in  the  sum  of  $160,  and  Interest 


Digitized  by  Google 


712 


24  SO  UTHUASTBBN  BBFOBTDB. 


(N.  a 


on  the  same  from  the  date  of  said  sale,  wUch 
was  In  tbe  year  1893  or  1894,  and  which  sum 
the  said  defendant  in  law  agreed  to  pay  to 
this  plaintiff,  but  which  sum  he  CaUs  and  re- 
fuses to  pay.  Wherefore,  plaintiff  demands 
the  Judgment  of  the  court  (1)  for  the  sum  of 
$160  and  interest  on  aame;  (2)  for  the  coats 
of  the  actton." 

J.  W.  &  B.  li.  Cooper,  for  appellant  J.  M. 
Ovdger,  Jr^  for  appellee. 

OLARE,  J.  Where  property  U  torttously 
taken  and  sold,  the  owner  may  waive  the 
tOTt,  and  maintain  an  actton  to  recorer  the 
nmiey  realized  from  the  sale  by  the  defend- 
ant. Land  Go.  T.  Brooks.  109  N.  a  698,  14 
8.  B.  81B;  WaU  t.  Williams,  91  N.  a  4T7. 
And  this  is  clearly  what  the  plaintiff  did  by 
his  complaint  In  ttds  case.  Bvery  intend* 
meut  belns  In  faTor  of  JurlsdlctlfHi,  It  the 
complaint  could  have  been  conatmed  as  being 
either  for  the  tort  or  to  recover  tbe  money  re- 
ceived by  tbe  defendant,  this  being  an  action 
before  the  Instice,  the  court  wonld  conatnie  it 
to  be  an  acUou  on  tbe  Implied  ocsktract,  in  fa- 
f or  of  tbe  Jnzlsdictlon.  Lewis  v.  BoUioad,  86 
N.  a  179;  Stokes  v.  Taylor,  104  N.  0.  894, 
10  B.  B.  566;  ITulpa  T.  Mock.  108  N.  a  001, 
18  8.  B.  82.  BmHR, 


(US  N.  C.  Ufl9) 

STATB  T.  GRBGOBT. 
(Supreme  Goort  of  North  OaroUna.    May  12, 

1S96.) 

'    Appeal  pboh  Jdbtiob— Pbiob  Warriht. 

No  IWP^  bes  to  the  superior  court  from 
the  judgmeit  of  a  justice  of  the  peace  on  a 
peace  warrant.  State  v.  Walfco-,  94  N.  O.  867, 
followed. 

Appeal  from  superior  court,  Duplin  coimty; 
Starbuck,  Judge. 

Moses  Gregory  was  arrested  on  a  peace 
warrant  Defendant  moved  to  quash  tbe  war- 
rant, for  the  reason  that  the  affidavit  and 
warrant  are  Insufficient  to  Justify  his  arrest 
Motion  refused,  and  defendant  excepted.  The 
state  then  moved  to  dismiss  the  appeal,  and 
the  same  was  allowed;  his  honor  holding 
that  an  appeal  would  not  lie  from  Justice  of 
the  peace  on  a  peace  warrant,  and  that  a  trial 
de  novo  could  not  be  allowed.  Defendant  ex- 
cepted, and  appealed  to  the  supreme  court 
Affirmed. 

The  affidavit  Is  as  follows:  "Jenny  McGee, 
being  duly  sworn,  says  that  in  Kenansvllle 
township,  on  or  about  January  21,  1896,  Mo- 
ses Gregory  did  unlawfully,  maildoosly,  and 
willfully  threaten  her  life,  by  threatening  to 
beat  the  life  out  of  the  affiant;  and  the  af- 
fiant prays  that  a  peace  warrant  be  Issued 
against  the  defendant  to  protect  her,  and  that 
defendant  be  placed  nnder  bond  to  keep  tbe 
peace,  contrary,"  etc.  Judgment  of  the  Jus- 
tice of  the  peace:  "This  cause  coming  on  to 
be  beard,  and  motion  being  made  by  defend- 
ant, before  any  evidence  was  offered,  to 


quash  tbe  warrant,  on  the  ground  that  It  does 
not  state  any  offense  or  charge  sufficient  upon 
which  to  bind  tbe  defendant  to  the  peace,  and 
the  motion  being  denied,  the  defendant  ex- 
cepted. Tbe  court  ordered  the  trial  to  pro- 
ceed, and,  after  hearing  evidence  and  argu- 
ment. It  Is  adjudged  that  defendant  be  placed 
under  a  good  and  sufficient  bond  in  the  sum 
of  one  thousand  dollars  to  keep  the  peace 
with  all  citizens  of  the  state,  and  especially 
the  prosecutrix,  and  that  be  remain  nnder 
bond  for  six  months,  when  he  Is  required  to 
appear  liefore  me,"  etc,— signed  by  the  Jus- 
tice of  the  peace.  From  this  judgment,  de- 
fendant appealed  to  the  superior  court,  where 
his  appeal  was  dismissed. 

The  Attorney  General,  for  the  State. 

FUBOHBS,  J.  "aOB  Is  a  proceeding  in  a 
peace  warrant  before  a  justice  of  tbe  peace. 
The  Justice  of  tbe  peace,  finding  suffldoit 
canae,  adjudged  and  required  defoidant  to 
ent«  into  bond  to  ke^  the  peace,  and*  fnan 
this  judgment  defendant  appealed  to  the  ao- 
perlOT  court  II.  the  stikterlor  court,  defend- 
ant moved  to  quash  the  proceeding  for  want 
ot  Bofflxdsnt  averment  in  the  affidavit  upon 
which  the  warrant  was  Issued.  And  tbe  state 
moved  to  dlsmisa  defendant* a  ^peol.  for  the 
reoarai  that  no  appeal  lies  in  a  proceeding  of 
this  kind.  The  court  refused  the  motion  of 
defendant  allowed  the  motion  of  tbe  state, 
and  dlamissed  tbe  defradanf  a  appeal.  In  this 
there  was  no  error.  It  has  been  more  than 
once  b^d  in  tbls  court  that  no  appeal  lies 
from  a  Justice  of  the  peace  to  the  superior 
court  from  his  Judgment  upon  a  peace  war- 
rant SUte  V.  Walker,  94  N.  a  807;  State  t. 
Lyon.  93  N.  a  675.    No  error. 


(US  N.  a  MO 

HBYSBB  et  ai.  v.  GTTNTBB. 

(Supreme  Court  of  North  CafoUna.    May  iS, 
18860 

JOSTIOS  CODRT^UBIBDlOnOM— iHSTBVOnOX. 

PlaiDtlS  sued  in  justice  court  for  ^200. 
Defendant  pleaded  payment,  and  a  oonnter^ 
claim  of  $200;  wairlng  the  balance  of  his 
claim,  to  bring  it  wiUUn  the  jurisdiction  of  a 
justice.  Plaintiff's  claim  was  for  money  ad- 
Tanced  nnder  a  contract  by  which  defendant 
was  to  cat  logs;  plaintiff  to  pay  liim  a  certain 
amount  per  thousand  feet  for  logs  delivered,  a 
third  of  sudi  amonnt  to  be  retained  till  all  the 
logs  were  delivered.  Defendant's  daim  was 
for  sncb  third  of  the  price  of  the  logs  delivered 
by  him.  Plaintiff  admitted  having  retained 
S639.46,  a  third  of  the  price  of  those  delivered, 
but  gave  evidence  that  other  logs  included  in 
the  contract  were  not  deUvered,  and  that  it  cost 
plaintiff  $125  more  than  the  contract  price 
thereof  to  put  them  in  the  river.  Defendant 
had  judgment  for  $200.  Hetd.  that  there  was 
00  «ror  in  the  ^arge  that  the  measure  of  plain* 
tiff's  damages  would  be  the  $126  that  he  had 
to  pay  in  excess  of  the  contract  price,  and  tha^ 
If  the  Jury  shonld  find  the  fact  to  be  in  accord- 
ance with  the  plaintiff's  evidence,  defendant 
wonld  be  ebtitled  to  a  verdict  of  $200.  Clark 
and. Montgomery.  JJ.  (concurring  in  result)  di» 
sent  ao  far  as  there  ts  any  recognition  of  juris- 
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diction  tn  a  justice  to  adjudicate  timt  defend- 
ant n-ns  indebted  to  plaintltF  $32S,  and  that 
plaintiff  n-as  indebted  to  defendant  $626. 

Ai^>eal  from  siq>erior  court,  Graham  comi- 
ty; Bobliuon,  Judge. 

Action  by  W.  G.  Heyser  &  Go.  against  J. 
C.  Gunter.  There  was  a  Judgment  for  de- 
fendant on  tals  counterclaim,  and  plaintiffs 
appeal.  Affirmed.. 

A.  M.  F17,  for  aiipdlanta.  J.  W.  &  B.  L. 
Cooper,  for  app^lee. 

PAIRGLOTH,  G.  J.  If  vre  kre  able  to  un- 
derstand the  record  Is  this  case,  the  follow- 
ing are  the  facts:  The  defendant  agreed  to 
cnt  logs  from  cei-taln  lands,  and  put  them 
Into  the  Tennessee  rtrer  for  the  plaintiff,  and 
the  latter  agreed  to  pay  for  the  logs  so  deliv- 
ered ¥4.25  per  1,000  feet  That  it  was  agreed 
that  plaintiff  might  retain  one-tbird  of  the 
money  for  the  logs,  as  they  were  dellTered, 
until  all  the  timber  from  certain  lands  was 
dellrered.  That  logs  were  delivered  to  the 
amonnt  of  ?1,918.4(),  and  paid  for,  except 
one-third,  $639.46,  which  was  retained,  and 
that  plaintiff  aaranced  $200  to  defendant  to 
enable  him  to  prosecute  hht  woriL  That  de- 
fendant cnt  some  logs  on  a  7S  or  100  acre 
tract,  bnt  was  enjoined  from  remorlng  them, 
and  that  It  cost  plaintiff  $iS6  more  than  the 
contract  price  to  put  those  logs  In  the  riv- 
er. The  plaintiff  sued  In  a  Jostlce's  court 
for  the  $200  advanced,  and  defendant  plead- 
ed payment,  and  also  a  counterclaim  for 
f200,  waiving  and  releasing  all  In  excess  of 
9200^  This  plaintifTs  witness  and  agent  prov- 
ed that  it  cost  bim  $126  more  than  the  con- 
tract price  to  put  the  cut  logs  In  the  river, 
by  reaaon  of  the  remote  distance  from  the 
river,  a»d  that  the  $639.46  was  retained  by 
plaintiff;  and  defenilant  admitted  that  plain- 
tiff advanced  him  $200.  The  court  submit- 
ted these  Issues:  "(1)  Is  defendant  Indebted 
to  plaintiff,  and.  If  so,  in  what  amount? 
Abb.  Nothing.  (2)  Is  plaintiff  Indebted  to 
defendant,  and.  If  w,  in  what  amount?  Ans. 
$200."  His  honor  charged  the  jury  that 
*^be  measure  of  damage  to  the  plainttS 
would  be  the  $125  that  be  had  to  pay,  in  ex- 
cess of  the  contract  price,  to  put  in  the  tim- 
ber off  this  tract,  and  that,  if  the  jury  should 
find  the  fact  to  be  in  accordance  with  the 
evidence  of  the  plaintiff,  the  defendant 
-would  be  entitled  to  a  verdict  for  $200." 
Plaintiff  excepted.  This  was  the  on^  ex- 
ception relied  on  in  this  court  Judgment 
according  to  the  verdict  We  see  no  error 
In  the  Instmction,  as  It  seems  agreeable  to 
the  tects  and  the  evidence.  The  case  may 
be  stated  thus: 

Amoant  retained  fnun  logs  delivered 

to  the  plalntlfl  $638  46 

Cr.  Amt.  adTRDced  defendant  $200  00 
Cost  of  putting  logs  in 

river   125  00 

Released  for  jurisdiction  114  46 
Oonnterdaim   200  00 

1680  46  $880  46 


If  the  concloslim  is  correct,  tt  la  plain  that 
the  plaintiff  has  stistalned  no  Injury.  Af- 
firmed. 

CLARK,  J.  Goncorring  In  the  result,  I 
cannot  agree  to  the  process  by  which  the 
conclusion  is  reached,  as  it  recognizes  ju- 
risdiction In  a  justice  of  the  peace  to  adju- 
dicate that  the  defendant  was  Indebted  to 
the  plaintiff  $32.?,  and  that  the  plaintiff  was 
Indebted  to  the  defendant  $525,  exclusive 
of  $114.25  remitted  to  give  jurisdiction.  I 
do  not  think  that  a  justice  of  the  peace  has 
snch  Jurisdiction.  The  plaintiff  sued  for 
$200.  The  defendant  pleaded  that  this  $200 
had  been  paid,  and  pleaded  a  counterclaim 
of  $200,  remitting  all  his  claim  against  the 
plaintiff  In  excess  of  $200;  L  &.  remitting 
$239.25.  Of  anch  proceeding  the  justice  had 
jurisdiction,  and  the  justice's  judgment 
(holding,  as  It  did,  that  the  plaintiff's  claim 
had  been  paid,  and  that  the  defendant 
should  have  Judgment  on  his  counterclaim 
for  $200)  was  valid.  But  the  plaintiff's  coun- 
terclaim of  $1^  to  defendant's  counterclaim 
could  not  be  considered  by  the  Justice,  for 
two  reasons:  First,  because  to  recognize 
It  would  be,  in  effect  to  confer  on  the  justice 
jurisdiction  to  consider  a  demand  of  the 
plaintiff  for  $326;  and.  secondly,  because  a 
counterclaim  cannot  be  pleaded  In  reijdy  to 
a  counterclaim,  even  In  the  superior  court 
Boyett  V.  Taughan,  85  N.  a  363,  which  is 
exacUy  in  point  and  which  overruled  a  tat- 
mer  decision  in  same  case,— 79  N.  O.  528. 
The  remedy  when  the  plaintiff  wishes  to  re- 
inforce his  first  demand  Is  to  amend  the  com- 
plaint, and  that  in  this  case,  would  be  ttf 
put  the  plaintiff  out  of  the  Jnrlsdlction  of 
the  justice.  Scott  v.  Bryan,  96  N.  C.  289, 
8  8.  E.  236.  It  wlU  be  noted  that  this  la  not 
an  action  for  a  balance  admitted  to  be  due 
on  an  account  stated,  for  which  balance,  If 
not  more  than  $200,  an  action  can  be  sus- 
tained before  a  justice  of  the  peac& 

MONTQOMXBT,  J.  Z  concur  In  the  slwve 
opinion. 


(US  N.  0.  SIS) 
WALTERS  et  aL  v.  STARNISS  et  aL 
(Supreme  Court  of  North  Oarolina.    May  12, 

1896.) 

AonoN  OH  NoTB — Fkivolous  Akswsb— Ritusal 

TO  StRIKB— Al^AL. 

1.  An  answer,  in  an  action  on  a  note,  id- 
leglng  that  defendant  transferred  polldes  of  in- 
surance to  plaintiffs  to  enable  them  to  collect 
amounts  dne  thereon,  and  ont  of  the  proceeds 
to  pay  the  notes,  and  that  plaintiffs  negligent^ 
allowed  other  creditors  of  defendant  to  attau 
the  amounts  dne  on  the  policies,  is  frivolous. 

2.  An  appeal  will  not  lie  from  an  order  re- 
fo^ng  to  strike  an  answw  as  frivoknis. 

Av«7,  J.,  dissenttng. 

Appeal  from  superior  court;  Buncombe 
county;  Robinson,  Judge. 

Action  by  R.  Walters  &  Sons  against  Jesse 
R.  Staines  and  another.   From  a  Jodsmoit 
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oTerruUns  their  motion  to  fltrike  defendants' 
answer  aa  friTolotu,  plaintiffs  appesL  Dls- 
nUssed. 

Jas.  H.  Merrtmon,  for  ai>pellantaL 

OLARK,  J.  On  the  refusal  of  the  court  to 
bold  the  answer  frivolous,  no  appeal  lay,  but 
the  plalntlfiFs  should  have  had  their  exception 
noted  in  the  record;  and  If  they  should  lose 
the  case  at  the  trial  term,  this  exception  would 
then  come  up,  or  they  could  likewise  raise  It 
at  that  term,  after  an  adverse  verdict,  by 
a  motion  non  obstante  veredicto.  Cnl  bono 
appeal,  when  the  Injury  to  the  plaintlfBs  is 
merely  a  delay  till  the  next  term,  and  that 
delay  cannot  be  avoided,  but  may  be  increas- 
ed l>y  an  appeal?  To  refuse  to  hold  an  an- 
swer or  demurrer  frivolous,  if  It  Is  clearly 
such,  is  error,  of  course,  and  subject  to  re- 
view; but  the  Injury  Is  one  which  can  be 
cured  by  an  appeal  from  the  final  Judgment, 
and  therefore  no  appeal  lies  in  this  frag- 
mentary manner.  Indeed,  this  Is  somewhat 
like  the  erroneous  granting  of  a  contlnnance, 
from  which  no  appeal  lies,  because  the  Judg- 
ment on  appeal  cannot  cure  the  wrong,  which 
is  the  postponement  of  the  Judgment.  Cases 
cited  in  Clark's  Code,  p.  561;  Wagon  Co.  v. 
Bostic  (at  this  term)  24  S.  E.  525.  It  is  ar- 
^ed,  however,  that  it  would  save  the  ex- 
pense of  a  trial  on  the  merits  if  an  appeal  is 
allowed  In  such  cases,  and  the  court  on  the 
appeal  should  hold  the  answer  or  demurrer 
frivolous.  This  point  might  have  weight  If, 
on  such  appeal,  the  answer  or  demurrer 
would  necessarily  be  held  frivolous;  but  the 
presumption,  on  the  contrary,  is  In  favor  of 
the  correctness  of  the  ruling  below.  Exactly 
the  same  argument  was  used  to  sustain  the 
proposition  that  an  appeal  should  lie  from  the 
refusal  to  dismiss  an  action,  but  this  court 
has  uniformly  and  repeatedly  held  that  no  ap- 
peal lies  from  a  refusal  to  dismiss.  See  cases 
collected  in  Clark's  Code,  pp.  559.  660,  and 
supplement  to  same,  pp.  82,  83.  To  permit 
Buch  fragmentary  appeals  would  overwhelm 
this  court  with  business  properly  belonging  In 
the  superior  court,  would  protract  litigation, 
and  would  bring  up  many  appeals  which 
would  become  unnecessary  by  the  final  re- 
sult being  in  favor  of  the  party  who  might 
desire  to  bring  up  the  Interlocutory  Judgment 
for  review.  Besides,  the  very  point  herein 
pres^ted  has  been  already  virtually  decided 
three  times  In  this  court  In  Hull  v.  Carter, 
83  N.  C  249,  Dlllard,  J..  In  speaking  of  the 
"right  to  appeal  from  the  refusal  of  the  court 
below  to  hold  an  answer  frivolous,"  though 
it  was  not  necessary  to  pass  upon  the  point 
directly  as  the  answer  was  held  not  frivolous, 
■ays  the  court  has  "a  strong  Impression  that 
such  refusal  Is  not  appealable."  This  Intima- 
tion was  cited  and  approved  In  Turlington  v. 
Williams,  84  N.  C.  125.  To  the  same  purport 
Is  the  intimation  of  Ashe.  J.,  In  Brogden  v. 
Henry,  83  N.  O.  274.  These  cases  seem  to 
bave  been  taken  as  settling  the  law,  as  no  i^h 


peal,  until  the  present,  has  since  come  up, 
questioning  the  correctness  of  the  raling  In 
those  cases.  Though  for  the  reasons  gives 
the  appeal  must  be  dismissed,  the  court  may 
pass  on  the  point  presented,  as  it  has  some- 
times, though  rarely,  done,  if  circiunstancea 
Justify  it  Hinton  v.  Insurance  Co^  116  N. 
O.  22,  21  S.  E.  201,  citing  Milling  Co.  t.  Pln- 
hiy,  110  N.  O.  411,  15  S..E.  4,  and  State  v. 
Wylde,  110  N.  0.  500, 16  S.  E.  S.  In  the  pres- 
ent case  the  answer  admits  the  Indebtedness 
sued  on,  but  alleges  that  the  defendants 
turned  over  to  the  plaintiffs  an  insnrance 
policy  on  a  stock  of  goods  which  had  been 
destroyed  by  fire,  to  collect  and  pay  the  In- 
debtedness due  plaintiffs,  and  that  the  plain- 
tiffs so  negligently  delayed  to  collect  that  the 
amount  due  on  the  policy  was  attached  by 
another  creditor  of  the  defendants,  and  ap- 
plied to  a  debt  due  such  other  creditor  by 
the  defendants.  This  presents  no  serious  de- 
fense, and  the  answer  should  properly  have 
been  held  frivolous  under  Code,  S  388.  Well 
V.  Uszell,  92  N.  a  517;  BeU  v.  Howerton,  111 
N.  0.  69, 15  8.  E.  891.  Because,  In  this  case, 
there  was  error  In  refusing  to  bold  the  an- 
swer frivolous.  Is  no  reason,  however,  to  de- 
part from  the  settled  practice  that  an  appeal 
does  not  lie  from  sneh  refnsaL  Appeal  dis- 
missed. 

AVERY.  J.,  dissents. 


(lU  N.  a  840} 
STATB  ex  reL  WILSON  T.  FBATHBBr 
STONE  et  aL 
(Supreme  Court  of  North  Carolina.    ISaj  12. 
1896.) 

DOWSB  —  Rb&LLOTHBHT  —  DiaOBBTIOK  Of  GOVBT. 

The  supreme  court  will  not  disturb  an 
order  directing  a  reaUotment  of  dower,  made 
after  hearing  the  case  on  argument  on  both 
Bides  and  all  the  papers,  locluding  confiictiog  af- 
fidavits coocnning  value;  since  the  trial  court. 
Id  the  exercise  of  sound  ^scretion.  Is  the  judge 
of  how  often,  tor  Just  cause.  It  will  direct  a  re- 
allotment. 

Appeal  from  superloT  court,  Buncombe 
couniy;  llmberlake,  .Judge. 

Petition  by  Samantha  a  Wilson  against 
Chira  M.  Featberstone  and  A.  A.  Feather- 
stone  for  an  allotment  of  dower  In  the  lands 
of  petitioner's  deceased  husband.  A  report 
of  the  jury  was  vacated  and  set  aside. 
From  an  order  directing  a  reallotmont,  de- 
fendants appeal.  Affirmed. 

W.  W.  Jones,  for  appellants.  J.  EL  Menl- 
mon  and  O.  M.  Stedman,  for  appdlee. 

MONTGOMERY,  J.  In  this  case  the 
clerk  ordered  a  reallotment  of  the  dower, 
assigning  as  his  reason  therefor  that  the 
petitioner  did  not  receive  notice  of  the  day 
and  time  when  the  ]ury  would  meet  to  allot 
it  and  that  section  2114  of  the  Code  re- 
quired that  such  notice  should  have  been 
given  her.   It  is  not  necessary  for  us  to 
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dedde  ttA*  aaesUon  In  this  'case,  ftnr  It  a|»- 
pean  from  tbe  order  of  the  Judge  made  In 
cbambers,  on  the  appeiU  ct  the  defendanta, 
that  he  heatd  the  case  on  arsnment 
brief  of  •counsel  on  both  sides,  on  the  whole 
papers  In  the  case,  Inclndlng  cuifllctlDg  affi- 
darlts  concerning  Talues,  and,  in  his  discre- 
tion, adjudged  that  the  derk's  order  be  af- 
firmed.  Tbe  Judge  had  the  dlsfn^tlon  to  set 
aside  the  allotment,  and  to  order  another. 
In  Welfare  t.  Welfare,  106  N.  C  273,  12 
S.  E.  IOCS,  this  court  decided  that  "the  court 
below,  in  the  exOTdse  of  a  sound  discretion, 
must  be  tbe  Judge  of  how  often,  for  just 
cause,  It  will  direct  a  reallotmrait"  There 
la  no  error,  and  the  Judgment  of  the  Judge 
is  afBrmed.  No  raror. 


PU  N.  C.  966) 

DICKSY  T.  DICKEY  et  aL 

(Snpreme  G<Hirt  ot  North  Carolina.    Ilaj  12, 

1896.) 

PRoaumHQS  TO  Sbll  Land  or  a  DBOtnam  — 

Parties. 

Creditors  of  a  decedent's  estate  caonot 
become  parties  plaintiff  with  the  personal  rep- 
reBentatrre  In  proceedings  to  sell  und  to  make 
assets. 

Appeal  from  superior  court,  Cherokee  coun- 
ty; Robinson,  Judge. 

Petition  by  Jesse  S.  Dickey,  administrator 
of  the  estate  of  B.  K.  Dickey,  deceased,  for 
an  order  directing  tbe  sale  of  land  to  make 
assets  for  the  payment  of  debts.  The  clerk 
denied  a  petition  by  J.  Johnson  to  be  made  a 
party  plaintiff,  and  he  appealed  to  the  supe- 
rior court  From  a  Judgment  reversing  the 
order  of  the  clerk,  and  granting  the  petition 
of  J.  Johnson,  plaintiff  appeals.  Rerersed. 

J.  W.  Cooper,  for  appellant. 

UOMTGOMBRT,  J.  There  was  pending  In 
the  8iq>erlor  court  <rf  GhenAee  county,  be- 
fore the  clerk,  proceedings  Instituted  by 
Dtefcey,  administrator  of  Dickey,  against  the 
heira  at  law  of  petitioner's  intestate,  for  the 
sale  of  the  real  estate  of  the  Intestate*  the 
proceeds  to  constitute  assets  for  the  pay- 
ment of  his  debts.  Tbe  clerk  had  made  two 
orders  or  decrees  of  sale,— the  former  of  date 
December,  18S6,  and  embracing  a  part  only 
of  the  real  estate  of  tbe  Intestate;  and  the 
latter,  dated  June,  1880,  embracing  the  re- 
mainder. The  administrator  had  compiled 
with  the  first  order  only  partially,  and  with 
the  last  in  no  respect,  when  one  Johns<m.  In 
August.  18M,  alleging  hlms^  to  be  a  cred- 
itor of  the  Intestate,  had  a  notice  to  be  Issued 
by  the  clerk  and  sezred  on  the  administrator 
to  the  effect  that  on  a  day  named  in  the  no- 
tice he  would  move  btfore  tbe  derk  to  be 
made  a  party  plaintiff  in  the  proceedings, 
and  for  a  Judgment  for  his  debt  On  the  day 
named  in  the  notice  Johnson  appeared  before 
tbe  clerk,  and  In  a  petition  setting  out  Hie 
alleged  fticts  as  abore  re<ated  mored  to  be 


made  a  party  ^tutlff,  and  for  a  Judgment 
fm  his  deb^  and  that  the  admUilbtrator 
should  proceed  to  sell  the  lands.  The  derii 
refused  the  motion,  and  dismissed  the  peti- 
tion of  Johnson,  from  wblcta  he  aK>ealed. 
The  court  allowed  Johnson  to  be  md,de  a  par- 
ty plaintiff,  and  at  a  subsequent  term,  for 
want  of  an  answer  by  the  administrator,  ad- 
Judged,  as  default,  that  the  facts  stated 
in  the  petition  of  Johnson  were  true,  declared 
that  the  debt  claimed  by  him  was  due,  and 
ordered  the  administrator  to  proceed  to  sell 
the  land  for  the  benefit  ot  all  tbe  creditors^ 
and  to  rep(Ht  to  tilie  next  term  of  the  court 
These  proceedings,  ftom  the  time  of  their 
commencement  at  the  Issuing  of  the  notice 
by  Johnson  before  the  clerk  to  the  last  order 
of  the  court  below,  cannot  be  sustained. 
Th^  are  altogether  Irr^rular.  Creditors 
cannot  be  permitted  to  become  parties  plain- 
tiff with  the  personal  representatives  ta  pro- 
ceedings of  this  kind.  AH  sorts  of  confusion 
and  delay  might  and  would  be  the  result 
thereof.  The  representative  might  be  em- 
barrassed In  every  step  he  took  to  close  up 
his  administration.  And,  besides,  Johnson 
had  a  plain  and  fun  remedy  provided  by 
statutory  provision,  and  if  he  has  neglected 
to  avail  himself  of  it  it  is  his  own  fatilt 
The  sections  of  the  Code  from  1448  to  1478, 
both  inclusive,  give  crMltors  ail  the  rights 
and  remedies  they  need  to  prove  their  debts 
and  to  enforce  their  payment  by  the  adminis- 
trator to  the  extent  of  the  value  of  the  es- 
tate allowed  by  law  to  be  appropriated  to 
that  purpose.  In  the  case  before  us,  under 
section  1478  of  the  Code,  it  would  be  unneces- 
sary for  the  clerk  to  issue  the  process  there 
referred  to,  for  the  parties  are  all  in  court, 
and  It  is  only  necessary  to  compel  the  admin- 
Ifltrator  to  proceed  with  the  sate  of  the  land. 
From  the  reports  and  petitions  of  the  admin- 
istrator himself.  It  appears  that  be  has  been 
very  negligent,  and  tbat  be  has  violated  tbe 
order  of  the  court  without  making  any  suffi- 
cient excuse  for  so  doing.  Tbe  clerk  was 
rlgbt  In  refusing  the  motion  of  Johnson  and 
In  dismissing  his  petition,  and  there  is  error 
in  the  proceedings  of  the  court  at  term  time, 
and  they  must  be  set  aside.  Bnor. 


•     (m  N.  C.  700) 

BERNHABDT  v.  BROWN. 

(Snpreme  Court  of  North  Carolina.   May  Id, 
1896.) 

APFBAb— DsasiON— Niw  Triu/— Whsh  OXAHTSn 
— BsvaaBAU 

When,  on  an  appeal,  «ror  Is  fonnd  as 
to  the  proceedings  antencHr  to  and  Inclnding  tbe 
verdict,  the  supreme  conrt  can  only  declare  er- 
ror, and  order  a  new  trial.  When  the  error  is 
solely  in  the  jndsment  rendered  upon  an  ad- 
mitted or  ascertained  state  of  facts,  then,  and 
In  such  cases  only,  can-  the  Jndgmeut  below  be 
reversed. 

Uotion  to  modify  Judgment  Denied. 
For  oi^nl<m  on  the  merits^  see  24  S.  B.  527. 
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OliABK,  J.  In  thia  case  the  coart,  having 
found  eiror  In  Uie  instructions  to  the  Juiy  and 
to  the  rulings  npon  the  admission  of  evidence, 
as  pointed  out  by  the  exceptions,  directed  a 
new  trlaL  This  is  a  motion  to  correct  the 
jTidgment,  and  hare  the  court  to  enter  a  Judg- 
ment here  reverslug  the  Judgment  below.  It 
la  true  that,  if  this  court  rereraea  or  affirms 
the  Judgment  below,  it  may,  In  Its  discretion, 
enter  a  final  Judgment  here,  or  direct  it  to  be 
80  entered  below.  By  preference,  and  as  a 
matter  of  convenience,  the  latter  course  is,  un- 
less in  rery  exertional  cases,  the  course  pur- 
sued, especially  since  the  act  ot  18S7  (chap- 
ter 192),  which  provides  that  an  appeal  does 
not  vacate,  but  merely  sii^ends,  the  Judg- 
ment ai^aled  from.  To  enter  a  final  Judg- 
ment fawe  would  necessitate  the  Issuance  of 
execution  from  this  court,  which  can  be  more 
conveniently  issued  from  and  returned  to  the 
oourt  below.  It  la  true  that  whoi,  by  Inad- 
vwtenc^  the  opinion  of  the  comt  granUng  a 
new  trial  is  Closed  with  the  entry  "Beveraed." 
or  rice  versa,  or  In  the  caae  of  any  other  inad- 
vertoice  of  Uke  <fliaracter,  Oie  court,  on  mo- 
tlon,  even  at  a  subsequent  term,  will  correct 
the  Judgment  to  cotreapcmd  with  the  opinion. 
Soott  T.  Queen,  95  N.  a  8M;  Cook  t.  Moore. 
100  N.  a  2M.  6  S.  B.  705;  Summerlln  v. 
Cowles,  107  N.  a  450,  12  a  B.  284.  Bnt 
there  could  be  no  Inadvertraice  In  ordering 
a  new  trial  in  this  case,  since  error  was  found 
In  the  rulings  upon  which  the  verdict  was 
rendered.  When  the  flacts  are  aettled  by  con- 
sent, or  1^  case  submitted  on  agreement,  or 
Uie  facta  are  fbund  the  eoart,  or  even  by 
a  verdict,  wb«i  the  only  error  suggested  is 
that  upon  the  facts  found,  taking  them  as 
condn^Te  and  unezc^tted  to,  a  different 
Judgment  should  have  bem  altered  by  the 
court  below,  then  this  court,  if  of  that  opin- 
ion, will  adjudge  that  mth  Judgment  be  re- 
vened.  But  It  la  only  In  caaea  In  which  the 
facta  are  fixed,  and  the  only  controversy  is 
that  the  Judgment  roidered  upon  such  state 
of  facta  ia  emmeoua,  that  this  court  can  ad- 
Judge  '^Beversed."  In  the  ivesent  case  the 
errors  affected  the  proceedings,  and  went  Into 
and  brought  about  an  erroneous  verdict  The 
mover,  however,  liutets  that  the  eirw  is  so 
vital  that  thia  court  can  see  that  on  ita  cor- 
rection the  verdict  on  the  next  trial  must  be 
for  the  opposite  party.  It  may  be  aa  It  may 
also  be  true  that  on  the  next  trial  then  may 
be  flmimiiTWffnf  to  the  pleadlni^  or  new  evl- 
dmoe  brought  forward.  The  court  cannot 
consider  axgmnent  as  to  the  poedblllty  or 
IHObabillty  of  inch  changes.  If  tiie  ecror  de- 
clared by  the  oourt  It  vital  and  Irremediable, 
then  <»i  the  new  trial  below  the  a^eUee  will 
simply,  In  deference  to  our  ruling  submit  to 
a  final  Judgmoit  This  court  cannot  enter  or 
direct  "Judgment  rereised"  npon  the  assump- 
tion tiiat  the  appellee  will  be  compelled  to 
take  that  course.  When,  on  an  appeal,  oror 
is  found  as  to  the  proceedings  anterior  to  and 
including  the  verdict,  we  can  only  declare  er- 
m,  and  order  a  new  trlaL   When  the  error 


la  solely  in  the  Judgmrat  rendered  iqiKui  an 
admitted  or  asc^talned  state  of  facta,  tbioi, 
and  In  snch  cases  only,  can  we  order  the  Jndg* 
ment  b<dow  to  be  reversed..  MoUmi  denied. 


(US  N.  o.  m) 
SniUONB  et  aJ.  V.  AIXISON  et  nL> 
(Supreme  Court  of  North  Qarotina.    April  28. 
1806.) 

&BU0IOD8  SOOIBTIBS  —  BlOHT  TO  ChOBOH  FbM^ 

BBTT— AOTIOK  Br  TkOSTBSS— CHOROB  OltQA9I- 

zATioH — Dbsd— DieoRiPTioir  or  G-ramtsb, 

1.  A  comi^alnt  alleging  that  ^alntifls  sie 
the  lawfol  tnutees  of  a  dioreh,  and  entitled  to 
the  possession  and  management  of  the  (dinrdi 
property;  that  defendants,  claiming  to  be  the 
trustees,  claim  possession  of  the  property,  and 
witlihold  its  control  from  plsintlfa;  snd  pray- 
ing that  plaintiffs  be  let  into  poaaessfon  <tf  tine 
prop«>ty,  and  protected  in  its  management,  antf 
that  defendants  be  restrained  from  interferiog 
therewith,— is  to  be  constmed  as  an  application 
for  injunction  to  detmnine  the  rights  of  tite 
parties  as  tmstees.  and  not  as  a  complaint  in 
ejectment;  the  title  to  the  property  being  ad- 
mitted to  be  in  the  congregation.  Paircloth, 
C.  J.,  dissenting. 

2.  In  an  action  to  detmnlne  the  rights  of 
plaintiffs  as  trustees  of  a  chnrch,  where  it  ap- 
peared that  the  cburdi  had  been  orga nixed  as  a 
branch  of  the  African  Methodist  Bpiscopal 
Zion  Chnrch,  and  for  28  years  had  sent  dele- 
gates to,  and  received  its  ministers  from,  the 
conference  of  that  eonnectioiu  had  conformed 
to  its  discipline,  and  had  paid  the  charges  as- 
sessed by  the  conference,  the  church  must  be 
considered  as  bdongiag  to  tliat  ctKmection,  and 
trustees  dected  in  the  manner  prescribed  by  tiie 
discit^ine  are  the  lawful  trustees  of  the  church. 

3.  Where  the  deed  to  the  original  trustees 
ran  in  the  name  of  the  "Trustees  of  the  African 
Methodist  Ghureh."  and  it  is  shown  that  On' 
were  In  fact  members  of  the  "African  Method- 
ist Episcopal  Zion  Ohnrdi":  that  there  was  no 
such  organization  as  the  African  Methodist 
Church'  ;  and  that  the  property  conveyed  by 
the  deed  had  been  used,  known,  and  recogniaed 
for  28  years  by  the  bishop^  conference,  and  con- 
gregation as  the  property  of  the  "African  Meth- 
odist Episcopal  Zion  Church,"— -it  will  be  pre- 
sumed that  the  grant  was  so  intended. 

Appeal  from  superior  court,  MecUenborg 
county;  Oraham,  Judge. 

Action  B.  H.  Sinunona  and  others,  as 
trustees  of  the  African  Methodist  Bpiacopal 
Zion  Ohurdi  of  Cfaariotte,  N.  O,  acalnst 
Alexander  Allison  and  others,  to  restrain 
defendanta  from  acting  as  U.  us  Ices.  lAere 
was  Judgment  for  plaintiffs,  and  dtfend- 
ants  appealed.  Affirmed. 

Maxwell  &  Keerans  and  Clarkson  A  Dnls, 
for  petitioners.  BurweU.  Walker  &  Ganaler 
and  Geo.  BL  Wilson,  contra. 

OLABK,  J.  This  is  a  petitlMi  to  rehear 
a  former  deciaion-*'of  tiiis  court  in  this  case, 
which  ia  a  controreniy  between  the  trustees 
of  a  church;  the  plalntlfb  complaining  that 
they  constitute  the  majority  of  the  Uwtnl 
trustees,  the  minority  of  the  lawful  tnutees 
having  Illegally  associated  the  other  defend- 
ants  with  them.    The  defendants  cootMid 

1  For  opinion  on  re^^earing,  see  24  S.  B.  740. 

s  Per  curiam  order.  Judgment  afBrmcd.  No 
opinion  filed. 
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tbBt  ttaey  are  tbe  lawful  tnutees.  Sacb 
board  claims  that  Its  pastor  should  officiate. 
Some  confusion  of  Ideas  has  been  brongbt 
about  on  the  arffomoit  by  an  efCort  to  treat 
this  as  an  ordlnaiy  action  of  ejectment,  and 
to  give  tbe  parties  who  are  accidentally  de- 
fendant (made  so  tor  the  purpose  of  hav- 
Ihg  them  restraint  from  Interfering  with 
the  pastor  and  boaid  of  trustees  preriously 
offldatiniO  benefit  of  not  having  to 
prove  tltl^  and  to  throw  that  burden  on  Uie 
plaintiffs.  A  careful  eaumlnatlon  of  the 
pleadings  will  show  that  there  is  not  a  sin- 
gle feature  oC  an  action  of  ejectment  In  the 
case.  It  Is  in  every  respect  an  injunction 
proceeding,  to  restrain  an  ttnanthoilsed 
body  from  Interfering  in  tbe  discharge  of 
certabi  duties.  Both  psTtles  are  admittedly 
members  of  the  congregation.  Jftfther 
pleads  tiiat  It  was  in  eztduslve  possession. 
Both  admit  that,  at  the  time  the  action  was 
brought,  tiie  chutcb  was  in  the  exclusive 
poaseaslon  of  neither,  but,  1^  agreonent, 
was  In  the  hands  of  a  stakeholder,  "to  bold 
as  tbe  agent  all  the  parties"  until  the 
rls^ts  of  these  contending  parties  to  con- 
tnrf  and  manage  the  prop^ty  for  the  whole 
wngregatbHi,  and  to  reeognfae  the  pastor, 
could  be  psased  upon.  An  agreemrat  was 
made  ou  the  10th  of  September,  1894,  and 
sU^ied  1^  both  parties,  ac  follows:  "Where- 
as a  difflcnily  has  arlsm  between  certidn 
of  the  trustees  of  the  African  Methodist 
K^seogal  Zl<m  Church  In  regard  to  the  pos- 
session of  the  prcver^,  now  it  Is  agreed 
that  Z.  T.  Smith,  as  sheriff,  as  the  agent 
of  an  parties  concerned,  shall  take  posses- 
klon  ct  the  property,  and  ludd  the  same,  as' 
the  agent  of  all  the  parties,  until  Thursday, 
the  13th  of  September,  188^  and  such  other 
or  farther  time  as  in^  be  agreed  upon 
hereafter,  without  prejudice  to  the  rights  of 
any  of  the  parties  contending  therefor." 
On  the  13th  of  September,  all  the  parties 
again  signed  an  agreement:  "The  above 
agreement,  consent.  Is  continued  in  force 
nntU  the  matter  Is  settled  by  civil  courts." 
This  action  was  b^rnn  on  the  ISth  of  Sep- 
tembor.  1894,  five  da^  after  the  signing  of 
the  first-named  agreonent  At  that  time 
both  parties  were  In  possession,  through 
their  common  agent;  neither  side  more  than 
the  o0ier,  and  both  sides  agreeing  that  tbe 
controversy  was  between  them  as  "Trustees 
of  the  African  Mettiodlst  Episcopal  Zlon 
Ohnrd^"  and  that  Z.  T.  Smith  should  hold 
It  for  all  of  -  them  as  such  trustees.  In  the 
answer  filed  by  the  defendants  on  the  29th 
of  September,  they  again  recognize  and  re* 
affirm  this  agreement,  asking  In  thehr  pray- 
er for  relief  that  the  property  remain  in  tiie 
poasosstim  of  Sheriff  Smith,  "according  to 
the  aforesaid  agreement,"  which  is  set  forth 
as  Bzhiblt  O;  and  in  an  exception  taken  to 
the  ordor  of  the  jodge  confirming  a  report 
of  Shwlff  Smith,  who  had  be»  antointed 
receiver  1^  tta  court,  defendants  again 
refer  to  this  agreement  of  September  10th, 


and  rely  <m  It  Nor  do  tiie  plaintiffs,  in 
their  complain^  set  ont  a  cause  of  action 
in  aJectmott  The  complaint  alleges  the 
organisation  of  the  church  at  Ollnton  Ohap- 
el.  In  1886,  and  its  membersUp  In  the  or-  - 
ganliation  .  known  ss  tlie  "African  Meth- 
odist Eplsoopsl  Zion  Gburch,"  .which  Is  di- 
vided into  SpisQopal  ^strlcts,  etc.,  and  its  re- 
ceiving its  pastors  ever  since  its  organisa- 
tion from  said  Afrffw  Methodist  Episcopal 
Zkm  Church,  and  its  representation  by  dele- 
gates in  all  the  church  confowices  of  that 
church;  that  on  the  Sth  of  September,  1894, 
Just  before  this  action  was  brought,  the  de- 
fendants, claiming  to  be  trustees,  forcibly 
withheld  the  use  of  the  church  from  the 
pastor  iwevlously  recognised,  B.  H.  Slm- 
moni^  and  that,  by  reastm  of  such  unlawful 
conduct  of  the  plaintiffs,  the  lawful  trus- 
tees cannot  "perform  their  duties  as  trus- 
tees to  said  congr^tlqn  In  respect  to  said 
property,  and  to  have  it  In  proper  condition 
and  In  readiness  for  rdlglous  worship"; 
that  the  defendants  claim  the  possession  of 
the  church  as  tnistees,  and  vrlUihold  Its  con- 
trol from  the  plahatUEs,  who  are  tlu  lawful 
trustees;  that  the  -alleged  election  of  Uie 
defendants  as  tmstees  was  illegal,  except 
as  to  two  of  them;  and  that  the  defoidants 
are  "interfering  with  the  plaintiffs  in  their 
proper  and  regular  discharge  ot  their  du- 
ties, to  the  great  injury  and  scai^a]  of  the 
said  church  and  Its  congr^tlon.''  The 
praya  la  that  tho  pllalntlffs,  said  lawful 
trustees,  be  let  Into  possession  of  the  proih 
erty  of  said  congregatiOQ,  and  protected  in 
their  managemrait  of  it,  and  that  the  de- 
f aidants  be  restrained  from  interfiling  with 
the  plaintiffs  in  the  dlsdiarge  of  their  oSO.- 
dal  duties  as  trustees,  and  from  attempting 
themstives  to  act  aa  trustees,  and  for  a  re- 
ceiver. If  deemed  necessary. 

Tha  nature  ot  an  action  Is  not  determined 
by  the  prayer,  but  by  the  body  at  the  com- 
plaint A  per^  may  demand  the  remedy 
which  the  allegata  and  probata  entitle  him  to 
ask  for.  Judged  by  that  criterion,  13^  is 
not  an  actkm  for  possession,  notwithstanding 
the  prater  tor  such  relief.  Harris  v.  Snee- 
den.  104  N.  a  368,  19  8.  B.  477;  Jones  v. 
Mlal,  82  N.  a  262.  The  answer  denies  that 
Clinton  Chapd  was  ever  an  integral  part 
of  the  African  Methodist  Episcopal  ZIon 
Church,  and  arers  that  on  the  Sth  <tf  Septem- 
ber, 1894,  the  pastor,  Simmons,  with  scnne 
others,  und^took  to  talra  chugs  at  the 
church,  and  prevent  the  defendantSk  the  law- 
ful troatees,  from  exendslng  thete  duties,  tb^ 
being  In  ctsitnd  aa  officers  of  s^  congr^a- 
tion;  t^fl*,  legal  proceedings  bdng  Imminent, 
the  agreement  of  September  lOtb,  above  set 
out,  was  entered  into  by  both  ijartles,  by 
which  Z.  T.  Smith  was  put  into  possession; 
and  the  jwayer  Is  that  the  plalntlfle  be  re- 
strained from  Interfering  wlUi  the  rtpfenflanti 
In  the  Ascharge  of  their  duties,  or  tbe  cai> 
gregattoa  In  Its  enjoyment  of  tta  tights  and 
pKlvHegeSL   It  wOl  thus  be  leai,  as  ho  been 
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said,  that  tbere  1b  no  element  of  the  action 
of  ejectment  In  the  case,  neither  In  fact  nw 
technlcaUy.  Hie  controTetsy  Is,  aa  the  agree- 
ment between  the  parties  seta  It  out,  "a 
'controTerB7  between  the  trustees."  The  com- 
plaint does  not  all^  possession  In  the  de- 
fendants, nor  ask  that  they  be  pnt  out  The 
answer  admits  the  agreement,  set  up  In  the 
complaint,  that  the  posseasion  of  the  property 
is  in  Z.  T.  Smith,  heading  for  all  parties. 
The  plalntifts  and  defendants  all  agree  in 
their  pleadings  that  the  cestuls  que  trustent 
are  the  congregation  of  Clinton  Chapel,  and 
there  Is  no  dispute  as  to  who  are  the  congre- 
gation. It  la  one  and  the  same  body.  The 
controversy  Is  not  orer  the  title  and  possea- 
sion, which  are  admittedly  In  the  congrega- 
tion, and  no  ejectment  from  the  preniaes  Is 
sought  l^e  trustees  on  both  sides  are  ad- 
mittedly members  of  the  congregation.  The 
true  controTeray  la  that  the  plaintiffs  say  they 
are  the  r^rularly  elected  trustees  to  act  on 
-behalf  of  the  congregation,  and  to  recognize 
the  pastor  seat  them  by  the  African  Ulethodist 
Episcopal  Zion  Church,  with  which  organiza- 
tion the  church  has  been  associated  for  28 
years,  from  its  organization  up  to  this  difficul- 
ty; and  they -ask  that  the  defendants  be,  not 
putont,bnt  enjoined  from  Interfering  with  the 
plaintiffs  in  the  discharge  of  their  functions 
as  agents  and  trustees  of  the  congregatJon. 
The  defendants  aver  that  they  are  the  lawful- 
ly selected  trustees  and  agents  for  said  con- 
gr^tlon;  that,  though  Clinton  Chapel  has 
acted  with  tiie  African  Metlwdist  EplsciH>al 
Zlon  Church  the  years  stated,  it  was  not  an 
oblUratory  and  binding  membership,  but  a 
voluntary  connection,  which  could  be  discon- 
tinued at  will;  and,  in  their  turn,  they  ask 
that  the  plaintiffs  be  restrained  from  interfer- 
ing with  them  in  the  discharge  of  their  offi- 
cial functions.  It  will  thus  be  seen  that  pos- 
session of  the  property  Is  njt  in  controversy, 
as  that  Is  admitted  to  be  In  the  congregatloo, 
and,  l7  agreement,  temporarily  in  the  mutual 
agent  ot  the  two  boards,  to  be  held  for  such 
congregation.  Nor  Is  the  title  in  controversy, 
as  both  sides  dalm  under  the  same  omgrega- 
tlon,  each  board  claiming  to  act  as  the  agents 
or  trustees  of  said  congregation.  The  collat- 
eral question  of  title  raised  Is  not  the  title 
to  the  prcporty,  in  either  the  plaintiffs  or  the 
defendants;  but  the  plaintiffs  claim  that, 
Clinton  Chapel  being  an  Integral  part  of  the 
la^  connectlonal  system,  known  as  the  Afri- 
can Methodist  Episcopal  Zion  Church,  they 
could  not  be  deposed  fnun  their  trusteeship 
In  the  Irregular  manner  In  which  the  defend- 
ants claimed  election.  The  latter.  In  their 
agreemoit  ihC  the  10th  of  S^tembw,  bad  ad- 
mitted that  this  congregation  was  a  part  of 
the  said  African  Methodist  Eplsct^  Zlon 
Church,  and  thrice  subsequently  refer  to  and 
rely  oa  the  agreement  containing  that  admis- 
don;  but,  pressed  by  the  charge  of  Irregular 
election,  they  set  up  a  new  plea,  that  the 
^■angregatlon  and  church  of  CUnton  Oiapel 
iw«re  only  tacitly,  not  legally,  a  constituent 


part  of  the  African  Blethodlat  Bptecopai  Zltm 
Church,  and  that  It  had  a  right,  as  a  aover^ 
eign,  Indepoident  body,  to  secede,  and  assert 
its  right  to  dect  the  defoidante  trustees, 
and  to  refuse  Icmger  to  reodve  the  pastors 
sent 'it  by  the  African  Methodist  Episcopal 
Zlon  Church.  This  Is  the  meat  of  the  «mtro- 
versy,  and  It  would  be  malpractice  to  apply 
the  technical  rule  of  an  action  of  ejectm^ 
to  this  cause,  which  the  parties  themselves 
correctly  set  out  as  a  "eontroveray  between 
the  trustees  ct  the  African  Methodist  Episco- 
pal ^on  Church."  The  subsequent  change  ot 
front  by  the  answer  ot  the  defoidants,  alleg- 
ing in  effect  the  reserved  sovwelgnty  of  the 
Clinton  Chapel  congr^^tlon,  and  Its  rl^^t  to 
secede  from  the  African  Methodist  Zlon 
Church,  in  no  wise  affected  the  title;  for  both 
tbe  plaintiffs  and  defendante  claim  unda  the 
same  source  of  title,  to  wit,  election  the 
congregation  of  CUnton  ChapeL  Before  the 
new  plea,  the  defendants  were  estopped  to  de- 
ny the  right  of  the  plaintiff  EHmnums,  sent  to 
that  cinigrc^tlon,  by  the  blshtqw  of  the  Afri- 
can Methodist  Episcopal  Zlon  Church,  to  offi- 
ciate. If  they  could  make  good  their  newly- 
aaserted  claim  of  the  reserved  sovereignty 
and  right  of  secession  in  the  Clinton  Chapel 
congregation,  then,  if,  In  addition,  they  could 
alao  prove  their  regular  election  that  con- 
gregation, they  could  maintain  their  right,  act- 
ing for  such  independent  congregation,  to  re- 
ject the  pastor  sent  them  by  the  bishops  of 
the  African  Methodist  Episcopal  Zlon  Church. 
Thus,  the  controversy  is  not  one  tO.  title  or 
possession  between  plaintiffs  and  defendants, 
but  as  to  the  regularity  of  the  electl(xi  of  the 
two  contending  boards,  both  claiming  to  rep- 
resent the  Identical  congregation,  and  whether 
such  ccmgregation  was  an  Integral  part  of  the 
large  connectlonal  ^^tem  known  as  the  **AM- 
can  Methodist  Episcopal  Zlon  Church,"  and 
subject  to  ite  dlsdpilne,  or  had  been  all  along 
an  Independent  body,  recognized  and  known 
as  such,  but  voluntarily  and  temporarily  act- 
ing with  the  larger  body,  with  a  reserved 
right  to  withdraw  at  any  time.  This  l»  the 
clear-cut  eontroveray  betweoi  the  two  boaida^ 
each  admitting  the  ownerahlp  and  possession 
of  tbe  same  congregattm,  and  each  c'*'w'**g 
to  be  ite  representative,  and  aaUng  against 
the  other,  not  an  ejectment,  but  a  restraining 
order  agidnst  Interference  by  the  other  in  tbe 
discharge  of  their  official  duties. 

Under  the  congregational  system  of  chnreli 
government,  each  congregation  Is  Ind^iend- 
ent,  and  a  majority  govema  But  the  con- 
nectional  system  is  equally  recognised  by  the 
law.  In  that  system  each  congregation  Is 
simply  a  constituent  pari  of  a  larger  associa- 
tion, to  which  the  Individual  church  or  con- 
gregation bears  about  the  same  relation  as 
the  townsh^  does  to  the  state.  If  a  flactlon 
in  one  of  such  congregationa  can  take  poascs 
^n  of  a  church  building,  and,  asslmllatipg 
Itself  to  the  condition  In  ejectmoit,  have  tan- 
putod  to  Its^,  by  virtue  of  Its  traqtass,  a 
perfect  titie,  and  put  nprni  th^  former  co- 
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tenants  in  the  con^gatioo,  or  the  former 
trustees,  the  burden  of  proving  title  out  of  the 
state  and  all  the  other  incidents  of  an  action 
for' title  and  possession,  it  would  be  a  snbver- 
8lon  of  the  tlrst  principles  of  Justice,  and  aa 
encouragement  to  Tlolence  to  get  the  vast  ad- 
rantage  imputed  to  temporary  possession, 
and  destructlTe  of  the  connectlonal  system  of 
church  government.  In  probably  a  majority 
of  cases  church  deeds  are  taken  by  humble 
and  illiterate  men,  wh^n  the  church  is  first 
be^nning,  and  these  deeds  are  often  technic- 
ally defective  (as  in  the  present -case),  or  are 
never  recorded.  The  true  controTersy  In  such 
cases,  between  fellow  members  or  co-tenants 
of  the  same  chnrcii,  is  not  that  of  title  or  pos- 
session; for,  if  the  plaintiffs  have  it  not,  nei- 
ther have  the  defendants.  Both  claim  nnder 
the  same  title,  for  both  claim  under  the  pos- 
session and  title  of  the  same  congregation. 
The  true  question  ia  not  that  of  title  and  pos- 
sesion, but  which  party  represents  the  con- 
gregation. In  th(>  congregational  system  ttiat 
is  settled  by  a  rote  of  the  particular  congre- 
gation. In  the  connectlonal  system,  the  ques- 
tion is,  which  is  the  set  of  trustees  elected 
under  the  rules  of  the  denomination?  But  in 
neither  case  is  the  title  and  possession  to  be 
tried  upon  the  principles  of  an  action  of  ejects 
ment,  with  the  presumptions  in  favor  of  the 
side  nimble  enough  to  get  In  possession.  In 
the  present  case  neither  side  Is  in  possession 
or  oat  of  possession,  and  each  Is  seeking  to  re- 
strain the  other.  The  plaintiffs,  elected  on  the 
nomination  of  the  pastor  of  the  African  Meth- 
odist Episcopal  Zlon  Church,  as  required  by 
its  discipline,  and  as  all  previous  boards  had 
been,  claim  to  be  the  regular  official  trustees. 
They  also  show  that  for  2S  years  continuous- 
ly the  congregation  had  recognized  Itself  as 
being  a  part  of  the  connectlonal  system  of 
the  African  Methodist  Episcopal  Zion  Church. 
The  defendants,  while  not  denying  the  fact 
of  association  with  the  Afrtcan  Methodist 
Episcopal  Zion  Church,  insists  that  their  evi- 
dence shows  that  this  association  with  the 
African  Methodist  Episcopal  Zion  Church 
was  voluntary,  and  to  be  dissolved  at  the  will 
of  the  congregation.  They  also  show  that 
the  deed  in  1866  was  made  to  the  "African 
Methodist  Church."  The  plaintiffs  reply  by 
evidence  that  there  Is  no  "African  Methodist 
Church"  In  existence;  that  the  African  Meth- 
odist Episcopal  Zion  Church  was  sometimes 
80  called;  and,  the  trustees  In  said  deed 
having  been  at  the  time  of  the  execution  of 
the  deed  members  of  the  "African  Methodist 
Bpiscopal  Zion  Church,"  that  this  and  all  the 
other  evidence,  with  the  conduct  of  the  con- 
gr^tion  for  28  years,  show  that  the  grantee 
in  the  deed  was  intended  to  be,  and  was,  the 
"African  Methodist  Episcopal  Zlon  Church." 
This  real  point  of  controversy  was  thorough- 
ly illuminated  by  the  evidence,  and  could  not 
have  been  misunderstood  by  the  Jury,  who 
found  the  issues  for  the  plaintiffs.  In  all 
this  controversy,  there  is  nothing  which  calls 


for  the  application  of  the  principles  and  pre- 
sumptions of  an  action  for  ejectment  for  real 
estate,  and  the  exceptions  based  on  that  view 
of  the  case  are  out  of  place. 

Tills  is  a  proceeding  invoking  the  equity 
Jurisdiction  of  the  court,  to  restrain  interfer- 
ence by  the  opposite  party  with  the  discharge 
of  official  duties.  As  evidence  which  party 
is  the  lawful  board  of  trustees,  and  therefore 
entitled  to  the  prayer  for  injunctive  relief,  and 
especially  whether  the  board,  whichever  Is  the 
lawful  one,  must  recognize  the  pastor  sent  to 
Clinton  Chapel  by  the  African  Methodist 
Episcopal  Zion  Church,  the  principal  fact  for 
inquiry  is  whether  Clinton  Chapel  is  an  in- 
tegral part  of  the  general  organization  known 
as  the  "African  Methodist  Episcopal  Zion 
Church,"  or  is  an  independent  sovereign 
church,  which  has  been  temporarily  acting 
with  the  la^er  organization.  On  this  dis- 
puted question  of  fact  the  contest  was  made. 
The  evidence  tends  strongly  to  show  that 
Clinton  Chapel  had  always  been  an  integral 
part  of  the  African  Methodist  Episcopal  Zion 
Church,  and  the  Jury  so  found  the  fact  to  be. 
The  evidence  for  the  plaintiffs  was  that  the 
congregation  was  first  organized  In  1866,  by 
Edward  Hill,  a  preacher  sent  by  the  African 
Methodist  Episcopal  Zion  Church,  and  tliat 
it  was  organized  as  a  part  of  that  connection; 
and,  from  that  date  down  to  the  beginning  of 
this  litigation,  all  the  pastors  h&vS  been  min- 
isters of  the  African  Methodist  Episcopal 
Zion  Chui;ch,  and  annually  sent  by  the  con- 
ferences of  that  church,  aU  of  them  being  re- 
ceived without  suggestion  of  opposition,  and 
three  of  these  pastors  have  been  since  elected 
bishops  of  that  organization.  The  minutes 
of  the  district  and  annual  conferences  of  the 
African  Methodist  Episcopal  Zlon  Church 
were  in  evidence,  and  corroborated  the  state- 
ments of  the  bishops  and  ministers  of  that 
church,  who  testified  as  to  the  unbroken  suc- 
cession of  ministers,  giving  their  names  and 
years  of  service,  sent  by  the  African  Method- 
ist Episcopal  Zion  Church  to  Clinton  Chapel, 
and  that  the  latter  iiad  been  continuously  rep- 
resented by  delegates  In  the  conferences  of 
the  African  Methodist  Episcopal  Zlon  Cburcli, 
and  its  name  borne  on  the  conference  roll  reg- 
ularly since  Its  organization,  in  1865  or  1^6. 
During  these  years  Clinton  Chapel  was  regu- 
larly assessed  for  its  prc^rtlon  for  bishops' 
salaries  and  other  connectlonal  charges,  for 
which  purpose  collections  were  regularly  tak- 
en up,  as  In  all  other  churches  of  the  same 
denomination.  It  was  also  shown  that  all  the 
original  trustees  were  members  of  the  Afri- 
can Methodist  Episcopal  Zlon  Church,  and  all 
others,  down  to  and  including  these  parties, 
were  on  the  membership  book  of  (Linton 
Chapel,  which  was  headed  "African  Method- 
ist Episcopal  Zion  Church,"  and  the  disci- 
pline and  hymn  book  of  tliat  connection  had 
been  regularly  used.  It  was  also  in  evidence 
that  In  the  discipline  the  church  was  some- 
ttxnea  nferted  to  »bf  Its  ftiU  title,  as  the  "Af- 
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rlcan  Methodist  Episcopal  Hon  Churdi,"  and 
sometlmeg  as  the  "African  Methodist  Church," 
for  short,  but  that  there  waa  do  organization 
in  the  United  States  styled  legally  the  "Afri- 
can Methodist,"  though  the  African  Method- 
ist BpiBCoi»il  Zlon  Church  was  sometimes  (as 
In  the  discipline)  referred  to  as  the  "African 
Methodist';  that  this  Clinton  Chapel  church 
building  was  dedicated  In  1872  as  a  church 
of  the  African  Methodist  Episcopal  Zion 
Church,  by  one  of  Its  bishops,  and  with  the 
ceremonial  of  that  cburch,  It  being  presented 
by  the  trustees  In  the  repilar  form,  and  there 
was  Dd  dissent  by  any  member  of  the  congre- 
gation; that  the  trustees  were  annually,  dur- 
ing the  years  from  1S66  to  1884,  elected  by 
the  congregation  on  the  nomination  of  the 
pastor  sent  to  the  church  by  the  African 
Methodist  Episcopal  Zlon  Church,  according 
to  the  reQnlrements  of  the  discipline  of  that 
organization;  that  the  lettering  over  the  door 
<tf  Ollnton  Oh&pel  had  been  for  many  years 
past  "A.  M.  B.  Z.  Camrch."  Tbese  bishops 
and  pastors  and  other  wttnaaes  testified  that 
there  bad  nerer  been  any  suggestion  that 
Ollnton  Chapel  was  an  Independent  congre- 
gation, or  was  not  In  full  fellowship  with  the 
African  Methodist  Episcopal  Zion  Chorch, 
tm  after  this  trouble  began.  In  1894;  that 
the  pastors  sent  by  that  church  had  always 
been  recelred  without  objection;  and  that 
since  this  litigation,  in  a  collateral  proceeding 
as  to  a  receiver,  the  church  membership  of 
Clinton  Chapel  bad  been  consulted, by  order 
of  the  Judge  as  to  what  pastor  they  would 
prefer  the  church  rented  to,  pending  litiga- 
tion, and  251  had  Indicated  a  preference  for 
the  pastor  who  had  been  sent  by  the  African 
Methodist  Episcopal  2ian  Church,  and  73  a 
preferraiee  for  the  'independent^'  pastor;  and 
tiie  Judge  had  found  as  a  fact  that  this  was 
a  correct  result  of  the  ballot  he  had  caused 
to  be  taken  for  his  enllghtomient  as  to  the 
wishes  of  the  congregatiou.  It  was  also  In 
eyldence  that,  when  Clinton  Ohapel  was  first 
organized  (by  a  preacher  of  the  African  Meth- 
odist Episcopal  Zlon  Church),  serrlces  were 
held  in  a  brush  arbor  till  a  church  was  built, 
the  greater  part  of  the  funds  for  which  were 
procured  from  the  Freedman's  Bureau  through 
Bishop  Hood,  of  the  African  Methodist  Epis- 
copal Zion  CSmrch,  the  balance  being  raised 
by  chnndi  collectlonB  and  festlTals  held  under 
the  pastorship  of  ministers  sent  to  the  con- 
gregation  by  the  African  Methodist  Episcopal 
Zlon  Church.  The  evidence  is  much  more  de- 
tailed, but  this  Is  the  substance  ot  it  The 
eridenee  offered  by  the  defendants  did  not 
controTNl  much  of  the  above  evidence  at  all; 
and,  as  to  the  rest  <rf  it,  the  weight  of  evi- 
dence was  for  the  Jury,  who  found  for  the 
I^alntiiTs,  and  it  cannot  be  coioidaed  by  us. 

The  defendants  rested  their  case  largely 
upon  tb«  gromid  that  the  deed  fbr  the  qhnrch 
lot,  executed  in  1866,  described  the  trustees 
as  "Tmsteee  of  the  African  Methodist 
Ghmeh."   Tin  pi»<«*i*a  contended  that  this 


was  a  mere  latent  ambiguity,  and  that  they 
had  shown  that  neither  in  1866  nor  since  had 
there  been  an  "African  Methodist  Church" 
in  Cbariotte  or  in  the  United  States,  but  that 
the  African  Methodist  Episcopal  Zion 
Church  was  sometimes  coUoquIaUy.  and,  in- 
deed. In  Its  book  of  discipline,  was  cftsnally, 
referred  to  as  the  "African  Methodist."  The 
plaintiffs  also  insisted,  as  oTpinintng  the  am- 
biguity and  the  true  meaning  of  the  deed, 
upon  the  evidence  showing  that  the  trustees 
named  in  this  deed  of  1866  were  in  fact  mem- 
bers of  the  African  Methodist  Episcopal  Zion 
Church,  that  all  the  trustees  since  bad  been 
members  of  that  church,  and  elected  on  the 
nomination  of  pastors  sent  by  that  church; 
and  that  the  defendants,  In  the  agreement 
of  the  10th  of  September,  1894^  after  this 
controversy  began,  had  described  thems^vea 
as  "Trustees  of  the  African  Methodist  Epis- 
copal Zlon  Church,"  and  had  referred  to  and 
ratified  that  agreement  1^  insisting  on  it  In 
their  answer  tn  this  actiop;  and  that  the 
church  building.  In  1872,  tiad.  In  the  prcfr 
ence  and  with  the  assent  of  the  congrega- 
tion, been  presented  to  the  bishop  of  the  Af- 
rican Methodist  Episcopal  Zion  Church  for 
dedication;  and  that  for  28  years,  from  1SC6 
tin  1894.  Clinton  Chapel  had  been,  without  a 
si^gestion  of  independency,  In  every  way 
recognized  by  its^  and  by  the  connection  as 
an  integral  part  of  the  African  Methodist 
Episcopal  Zlon  Church.  This  was  compe- 
tent, and  that  point  of  view  was  correctly 
submitted  to  the  Jury,  and  passed  on  by  thehr 
verdict 

A  deed  to  a  corporation  Is  valid,  Oiongb 
there  is  a  mistake  or  omission  In  the  title, 
If  it  can  be  shown  what  corporation  was  in- 
tended. Asheville  Div.  No.  15  t.  Aston,  92 
N.  0.  578.  There  the  deed  was  made  to  the 
"AshevlUe  Division  No.  15."  when  the  true 
name  of  the  baifEainee  was  **  AshevUle  No.  15 
of  the  Sons  of  Temperance."  The  court  held 
that  the  ambiguity  was  a  latmt  one,  and 
couM  be  explained.  A  misnomor  of  a  cor- 
porate body,  when  flie  party-  Intended  the 
corporation  by  Its  pn^ier  name,  Is  not  mate- 
rial, and  Its  proper  name  may  be  proved  hr 
paroL  Ryan  v.  Martin,  91  N.  C.  464.  Where 
a  testator  bequeathed  a  legacy  to  the  "Deaf 
&  Dumb  Instttnte,**  and  no  person  of  that 
corporate  name  could  be  found,  but  persms 
were  found  by  the  corporate  name  of  "Frea- 
iHeat  and  Directors  of  the  Nortb  Carolina 
Institute  for  the  Education  of  the  Deaf  and 
Dumb,"  who  were  famltlarly  known  tqr  the 
former  name,  It  was  held  that  the  misnomer 
was  a  latent  ambiguity,  and  the  bargainee, 
being  identified  evidence,  was  entiUed  to 
the  bequest  Institute  v.  Norwood,  4fi  N.  a 
66.  Where  a  deed  vbb  made  to  a  partnerahlpk 
It  was  held  to  be  good,  and  that  parol  testh 
mony  could  be  introduced  to  show  who  was 
intended  as  the  grantee.  Mnny  Blade- 
ledge,  71  N.  a  And  the  coart  aay  In  this 
case  that  **tbere  is  a  latent  maMgtdtj  In  the 
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deed,  which  can  be  explained."  See,  also, 
Eogan  T.  Page,  2  WaE  60S.  The  nile  l8 
that,  as  long  as  the  Interested  party  can  be 
identified,  any  mistake  In  the  name  is  not 
fatal  to  the  deed.  6  Am.  &  Sng.  Enc  Law, 
432;  Andrews  v.  Dyer  (Me.)  16  AtL  405.  It 
was  competent  In  the  present  case  to  show 
that  there  was  a  misnomer  tn  the  deed,  and 
to  explain  that  latent  ambiguity.  ABhevllle 
Dir.  No.  15  T.  Aston,  snpra. 

The-  case  was  fairly  presented  to  the  jnry 
by  t^e  court,  and  was  doubtless  ably  argued 
by  counsel,  as  It  was  in  this  conrt,  and  the 
Jury  found  for  the  plaintiffs.  Many  excep- 
tions were  ta^n  by  the  defendants  to  the 
charge,  but  they  are  without  merit;  and  it 
would  be  a  needless  consumption  of  time  to 
go  OTer  them  In  detail,  as  they  are  based  on 
the  Incorrect  assumption  that  this  was  an 
action  of  ejectment,  and  we  have  shown 
that  it  was  not,  but  a  mere  eQultable  pro- 
ceeding for  an  Injunctltin,  each  board  con- 
tending that  the  other  was  Interfering  with 
Its  proper  control  of  the  church,  and  the  real 
question  of  fact  being  whether  Clinton  Chap- 
el was  a  part  of  the  greater  organisation 
known  as  the  African  Methodist  Episcopal 
ZIon  Church,  or  was  an  independent  sorer- 
elgn  body  of  Itself.  This  the  jury  found  for 
the  plaintiffs,  and  thcreuimn  tiiey  were  enti- 
tled to  the  Injunction  as  prayed  for.  His 
honor  might  well  hare  put  the  Issue  In  that 
or  some  similar  form,  ^e  responses  to  the 
aecond.  fourth,  and  fifth  Issues  which  were 
nibmitted  by  both  parties  dispose  of  the 
controrersy.  That  the  Judge  also  submitted 
the  first  and  third  issues,  which  would  suit 
rather  an  action  of  ejectmcut,  was  an  inad- 
vertence calculated  to  prejudice  rather  the 
plaintiffs  than  the  defendants.  But,  at  any 
rate,  the  first  issue  was  not  objected  to  on 
that  ground,  and  the  thltd  was  submitted  by 
consent;  and  the  contest  having  been  fought 
out  on  the  real  Issue  of  tact  formulated  by 
the  pleadings,  and  this  appearing  from  the 
whole  tenor  of  the  evidence  and  the  charge, 
the  defendants  cannot  complain  of  the  sub- 
mission of  Irrelevant  Issues,  since  they  did 
not  except  on  that  ground  In  the  court  be- 
low. McDonald  v.  Carson,  94  N.  O.  497; 
Outhbertaon  v.  Insurance  Co.,  96  N.  C.  480, 
2  S.  E.  258;  Cnmmtng  v.  Barber,  99  N.  C. 
832,  5  S.  B.  903.  Indeed,  the  form  of  Issnes 
Is  of  little  Importance  If  the  material  facts 
In  controversy,  as  they  appear  in  the  plead- 
ings, are  already  presented  by  them,  and 
will  allow  the  parties  to  present  to  the  jury 
every  material  view  of  the  law  and  the 
facta  Antletam  Paper  Oo.  t.  Chronicle 
Pub.  Oov,  115  N.  a  147.  20  S.  B.  367;  Allen 
T.  Allen,  114  N.  a  m,  19  &  E.  289;  Flem- 
iDg  T.  Railroad  CJo,  116  a  S76,  20  &  a 
714. 

This  judgment  below  has  heretofore  been 
affirmed  by  this  court,  bnt  at  counsel  for 
the  appdiants  haTe  earnestly  argued  for  a 
nbeaxing  upon  the  ground  that  technically 
emv  was  committed,  treating  this  as  an  ac- 
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Hon  of  ejectment,  we  have  taken  some  pains 
to  point  out  that  the  pleadings  neither  In  the 
complaint  nor  answer  make  It  an  action  of 
ejectment,  and  that  the  true  controversy  was 
as  to  the  question  whether  Clinton  Chapol 
was  an  independent  body,  or  a  member  of  the 
African  Methodist  Episcopal  Zlon  Church; 
and  upon  the  determination  of  that  fact  de- 
pended whether  the  prayer  of  the  plalntlfEs 
for  an  injunction  against  the  defendants,  or 
the  prayer  of  the  d^endants  tor  an  injunc- 
tion against  the  plaintiffs,  should  be  grant- 
ed. This  was  the  only  substantial  prayer 
for  relief  made  by  either,  or  Justifled  by  the 
pleadings.  On  the  whole  case,  we  still  think, 
after  a  second  and  more  complete  investiga- 
tion, that  substantial  jtistice  has  been  done, 
and  that  the  vKdIct  and  judgment  below  aie 
in  accordance  with  the  law  and  the  evidence. 
Judgment  affirmed. 

FAIBOLOTH,  0.  J.  (dissenting).  I  am  un- 
able to  agree  with  the  majority  of  the  court 
as  to  the  nature  ot  this  action.  The  com- 
plaint, after  reciting  certain  church  regula- 
tions, alleges  that  the  defendants  "entered 
fbrclbly  into  said  church  or  chapel,  and  took 
poBsesalon  thereof  and  that  said  parties  have 
forcibly  withhdd  possession  thereof  ever 
since."  Their  prejer  la,  among  other  things, 
"that  they  be  let  into  possession  of  the  prop- 
erty," and  "that  the  defendants  be  restrained 
and  enjoined  fnHU  Interfering  In  any  way 
with  the  plaintiffs*  possession  and  use  of  said 
property."  The  defendants  deny  the  mate- 
rial allegations  of  the  complaint  Much  evi- 
dence was  Introduced,  including  the  Carson 
deed,  to  certain  trustees.  In  trust  tar  "the 
religions  congregation  known  as  the  'African 
MethodlstChurch,*lntheclty  aforesaid  [Char- 
lotte], exclusively."  The  first  Issue  submitted 
was,  "Are  the  plaintiffs,  *  *  *  as  trustees 
of  the  African  Methodist  Episcopal  Zion 
Church,  the  legal  owners,  and  entlUed  to  the 
possession,  of  the  premises  described  in  the 
complaint?"  After  verdict,  the  Judgment 
was  "that  plaintiffs  are  the  legal  owners,  and 
lawfully  entitied  to  the  possession,  of  the 
premises  in  dispute,"  and  a  writ  of  posses- 
sion to  put  plaintiffs  In  possession  is  ordered 
to  Issue,  and  Judgment  against  defendants  for 
costs  and  damages.  I  am  persuaded  that  this 
is  an  action  of  ejectment,  and  that  the  pur- 
pose of  the  parties  was  to  try  the  tiUe  of  the 
church  lot  under  the  Carson  deed.  After  un- 
friendly and  bitter  feelings  arose  between  the 
parties,  It  was  agreed  by  them  and  their 
counsel  that.  In  the  Interest  of  peace  and  ot- 
derly  proceeding,  the  sheriff  of  the  county 
should  take  possesslcm  pending  litigation. 
This  in  no  way  affects  the  gist  of  the  action. 
I  think  errors  were  ccmmltted  In  the  course 
of  the  trial,  materially  affecting  the  rerdict 
of  the  Jury,  and  that  a  new  trial  ought  to  be 
granted.  I  deem  It  unnecessary  to  discnss 
the  merits  of  the  controversy  In  its  fncsmt 
complicated  condition,  as  no  new  trial  la 
granted  by  the  court 
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STATB  T.  DOWDBN. 

(Snpmne  Conrt  of  North  Oarollna.    Mar  IS, 

1896.) 

HOBDGB— PRBUSDITATIOM — liAPSS   OF  TlHI — BUR- 

DKN  OP  Proof— IKSTBDOTION. 

1.  While  an  inBtrnction  that  on  prottf  ot 
killing  with  a  deadly  weapon  the  burden  ahlfts 
iit>on  the  prisoner  to  rebut  the  presumption  that 
he  was  guilty  of  murder,  without  gperifriuff 
the  degree,  is  not  to  be  commended,  the  error 
was  cured  hj  a  subsequent  portion  of  the 
cbarsre,  instmctins  the  jury  as  to  the  meaning 
of  "premeditation,^'  and  itB  necessity  as  an  ele- 
ment in  murder  of  the  first  degree,  and  adding 
tluit  when  the  state  asks  for  a  Terdict  of  guilty 
of  murder  in  the  first  degree  the  law  requires 
the  state  to  satisfy  the  jury,  beyond  a  reason- 
able  doubt,  that  the  case  is  not  only  of  murder, 
but  of  murder  in  the  first  degree. 

2.  When  the  purpose  of  killing  is  weighed 
long  enough  to  form  a  fixed  design  to  kill,  and 
at  a  subsequent  time,  no  matter  how  soon  or 
how  remote,  it  is  pot  into  execution,  there  is 
snfiicient  premeditation  and  deliberation  to  con- 
stitute murder  in  the  fijrat  degree. 

Appeal  from  criminal  court,  Halifax  eoontr; 

Meaiis,  Judge. 

Henry  Dowden  was  conricted  of  mnrder  in 
the  first  degree,  and  appeals.  Affirmed. 

The  prisoner,  Henry  Dowden,  was  Indicted 
and  tried  upon  a  charge  of  murder  at  tbe 
Felffnary  term  of  the  drcnlt  criminal  court  of 
Halifax  county,  A.  D.  1880.  The  prisoner 
was  found  guUty  of  the  crime  of  murder  In 
the  first  degree,  and  the  Judgment  of  the  court 
was  duly  prayed,  and  the  prisoner  was  aeax- 
tenced  by  the  court  to  be  hanged  on  the  17th 
day  of  March,  A.  D.  1896.  No  exceptions  were 
taken  on  the  trial  to  any  of  the  rulings  of 
the  court,  and  no  jwayers  for  Instructions  were 
offered  or  asked  for  by  the  prison^s  counsel. 

The  portion  of  the  charge  discussed  in  the 
opinion  Is  as  follows:  "When  one  human 
b^ng  kills  another,  the  law  calls  it  'homi- 
cide.' There  are  various  degrees  of  homicide, 
Tls.  murder,  manslaughter,  jusUflable  and  ex- 
cusable houLldde;  and  the  degree  of  the  homi- 
cide must  be  determined  by  the  attending  cir- 
cumstances. The  bighest  and  most  heinous 
form  or  degree  of  homldde  Is  that  of  mur- 
der.. When  a  person  of  sound  mind  kills  an- 
other human  being  with  malice  aforethought, 
either  expressed  or  Implied,  it  is  a  case  of 
murder.  You  will  bear  In  mind  that  malice 
Is  an  essential  Ingredient  of  the  crlrae  of 
mnrder.  There  can.be  no  murder  where  the 
killing  Is  unaccompanied  by  malice.  [The 
court  here  fully  explained  the  difference  be- 
tween expressed  malice  and  implied  malice.] 
Where  a  homicide  has  been  committed,  and 
the  accused  Is  indicted  and  charged  with  the 
crime  of  murder,  and  the  accused,  on  his 
trial,  admits  the  killing,  or  the  state  fixes 
the  killing  upon  the  accused  beyond  a  reason- 
able doubt,  then  the  burden  shifts  from  the 
prosecution  to  the  accused,  of  showing  what 
Is  the  degree  of  homicide,— whether  it  be  a 
case  of  murder  or  of  manslaughter,  or  justi- 
fiable or  excusable  homicide;  that  Is  to  say, 
It  derolTes  upon  the  accused  to  show  such 


mitigating  drcumstaneea  attending  the  us- 
ing, If  there  be  any,  as  will  reduce  the  degree 
of  bomldde  foom  murdra  to  manalangbter, 
or  to  Justifiable  or  excusable  homicide.  But 
in  doing  so  the  accused  la  allowed  to  aTall 
blmself  of  all  of  the  testimony  introduced 
upon  the  trial  of  the  case,  as  well  that 
whtdi  has  been  Introdoced  the  state  as 
that  which  has  been  Introduced  by  blmself; 
and  If  neither  tbe  testimony  Introduced  on 
the  trial  by  tbe  accused,  nor  that  Introduced 
by  the  state,  will  show  any  mitigating  dr- 
cumatancw  attmdlng  the  Idlllng,  thai  It  is  a 
case  of  murder." 

Argo  &  Snow,  for  appellant  The  Attior- 
ney  General  and  MacBae  ft  Day,  for  the 
State. 

AVEBBY,  J.  Oounsel  for  the  prisoner  con- 
tended that  the  charge  of  the  court  came 
within  the  condenu&itlon  of  the  ruling  in 
State  T.  Fuller,  U4  N.  a  898,  19  S.  K.  797, 
In  that  the  definition  of  murder  in  the  first 
degree  was  left  In  doubt  and  uncertainty, 
and  the  Jury  were  liable  to  be  misled  by  in- 
consistent propositions  of  law  contained  In 
different  portions  of  it  It  Is  probable  that 
the  instmctlon  would  hare  been  more  clearly 
understood  by  tbe  Jury,  had  the  judge  told 
them  in  the  outset  that,  the  killing  (which, 
according  to  all  of  the  testimony,  was  done 
with  a  deadly  weapon)  being  proved  or  ad- 
mitted, the  law  presumed  malice,  and  the 
burden  Is  shifted  upon  the  prisoner  to  Bbow 
that  he  was  not  guilty  of  murder  in  the  sec- 
ond degree.  The  InstrnctloD  that  the  burden 
shifted  upon  the  prisoner  to  rebnt  the  pre- 
sumption that  he  was  guilty  of  murder,  vrtth- 
out  specifying  the  grade,  is  not  to  be  com- 
mended as  a  formula,  and,  without  the  clear 
explanation  subsequently  given,  would  have 
been  misleading.  The  distinction  between 
the  instruction  excited  to  in  this  case,  and 
that  held  to  be  erroneous  in  Fuller's  Case, 
can  be  easily  drawn  and  readily  comprehend- 
ed. In  Jollier's  Case  the  trial  Judge  told  the 
Jury  tliat,  where  the  foct  of  killing  with  a 
iteadly  weapon  was  proved  or  admitted,  pre- 
meditation might  "be  inhumed  from  tiie  use 
of  tbe  deadly  weapon,  unless  tbe  contrary 
appeared."  Another  instruction  giv^  waa 
In  conflict  with  that  proposition,  and  the  Jury 
were  left  to  act  upon  either  of  two  irrecon- 
cilably antagonistic  views  of  the  law,  one  of 
which  might  have  misled  them  into  returning 
a  verdict  of  murder  In  tbe  first  degree,  when 
the  facts  found  by  tbem  warranted  only  a 
verdict  of  murder  in  the  second  degree,  while 
the  other  proposition  submitted  by  the  court, 
if  acted  upon,  would  have  led  them  to  a  Just 
conclusion.  Tbe  prisoner  was  entitled  to  a 
new  trial,  because  it  was  manifest  that  the 
jury  might  have  found  him  guilty  of  the 
higher  crime  solely  because  they  were  misled 
as  to  the  law.  In  the  case  before  us  tbe 
Judge  told  the  Jury  that  the  burden  -shifted, 
upon  proof  of  killing  with  a  deadly  weapon, 
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BM  to  the  question  whether  the  bomldde  was 
murder,  or  was  mitigated  to  manslanghter, 
or  was  only  &  jnstlflable  or  excnsable  alay- 
iDg.  Subsequently,  however,  and  after  de- 
flolng  "manslaughter,"  the  judge  stated  that 
there  were  two  degrees  of  murder,  and  ex- 
plained the  distinction  between  tiie  two  as 
foUows:  "The  crime  of  nmrder  has  been 
graded  hy  the  law  ot  this  state  into  murder 
in  the  first  degree,  and  moEder  in'  the  second 
degree.  Erery  murder  which  is  committed 
b7  ItIbs  1b  valt,  or  poisoning,  n  by  tor- 
tore,  or  any  other  kind  of  wlllfal,  deliberate, 
and  premeditated  murder,  or  any  mnrder 
committed  In  the  attenqit  to  cianmlt  a  f ^ony, 
or  in  Oie  perpetration  of  a  ffelony,  is  deemed 
to  be  murder  In  the  first  degree.  All  other 
Unds  of  mtirder  are  In  the  second  degree. 
You  will  understand  that  it  Is  an  essential 
ingredient  of  the  crime  of  mordn  In  the  first 
d^ree  that  the  killing  must  be  d«ie  with 
deliberation  and  premeditation.  When  there 
is  no  i^iemeditBtion  in  the  omuntadon  of  the 
nmrder,  for  ^t  Yery  reason  it  is  nmrder  In 
the  second  degree.  What  does  the  law  mean 
by  the  word  *premedltatIon'7  The  word  'pre- 
meditate* means  to  think  befueband,— as 
where  a  man  thinks  about  the  commission  of 
an  act,  and  concludes  or  determines  in  his 
mind  to  commit  the  act;  be  has  thus  premedi- 
tated the  commission  of  the  act  The  lawdoes 
not  lay  down  any  rule  as  to  tiie  time  which 
must  elapse  between  the  moment  whoi  a 
person  premeditates  or  comes  to  the  deter- 
mination In  bis  own  mind  to  kill  another  per- 
son, and  the  moment  when  he  does  the  kill- 
ing, as  a  test  It  is  not  a  (luestlon  of  time. 
It  Is  mer^  a  questicm  of  whether  the  ac- 
cused formed  in  Ills  own  mind  the  determina- 
titm  to  kni  the  deceased,  and  then,  at  some 
subsequent  period,  either  Immediate  or  re- 
mote, does  carry  his  prertously  formed  deter- 
mination into  effect,  by  killing  the  deceased. 
If  there  be  an  Intent  to  kill,  and  a  slmnlta- 
neons  killing,  tben  there  Is  no  premeditation.  • 
In  determining  this  question  of  deUberaticm 
and  premeditation,  it  Is  competent  for  the 
Jury  to  take  into  tiieir  consldeiatltm  the  con- 
duct of  the  prisoner  before  and  after,  as  well 
as  at  the  time  of,  the  homicide,  and  all  the 
drcnmstances  connected  irith  the  homicide. 
It  Is  for  tlie  jury,  and  not  the  court,  to  dedde 
what  is  the  degree  of  murder,  in  an  cases 
where  the  Jury  hare  come  to  the  amdnslon 
Uiat  the  case  under  consideration  is  one  of 
murder.  Our  act  of  assembly  grading  the 
crime  ot  murder  also  makes  it  the  duty  of 
the  jury  which  tries  and  irito  npon  the  case 
to  determlna,  if  It  be  a  case  of  murder, 
whether  It  be  murder  in  the  first  or  second  de- 
gree. The  court  also  Instructs  you  that  wh^n 
the  state  contends  for,  and  asks  at  your  hands 
tor,  a  verdict  of  guilty  of  murder  In  the 
first  degree,  as  the  state  does  In  this  case, 
the  law  makes  it  incumbent  upon  tlie  state  to 
satisfy  the  Jury,  beyond  a  reasonable  doubt, 
that  this  is  a  case,  not  only  of  murder,  but 
of  murder  in  the  first  degree." 


Tbe  first  part  <tf  the  charge  left  the  qnee- 
tlon  of  what  was  Included  under  the  term 
"murder"  an  open  one,  and.  If  that  and  the 
latto-  portion  of  it  had  been  given,  one 
immediately  after  the  other,  there  would 
have  been  no  inconsistency  between  them. 
The  killing  with  a  deadly  weapon  did  raise 
a  presumption  that  the  homicide  was  mur- 
der, but  hi  the  second  degree.  The  spet^c 
Instruction  subsequently  left  no  room  for 
doubt  in  tlie  mind  at  an  intdligent  Juror  tiiat 
It  was  Incumbent  on  tiie  state  to  prove  pre- 
meditation and  deliberation,  and  that  on  the 
failure  to  do  so  the  prisoner  could  be  found 
guilty  of  no  higher  offense  than  murder  in 
the  second  degree.  the  prisoner  weighed 
the  purpose  of  kllUng  long  enough  to  form  a 
fixed  design  to  kill,  and  at  a  subsequent  time 
—no  matter  how  soon  or  bow  remote— put  it 
Into  execution,  there  was  sufficient  premedi- 
tation and  d^beratioD  to  warrant  the  jury 
In  finding  blm  guilty  of  murder  In  the  first 
Aegvoe.  State  t.  ^niomas  <at  this  term)  24 
&  B.  481;  State  v.  Noiwood.  116  N.  G.  790, 
20  S.  B.  712;  State  v.  Oovbigton.  117  N.  O. 
834,  23  S.  B.  8S7;  State  v.  McGormac,  110  N. 
a  1033,  21  S.  B.  693.  This  court  hu  not  fol- 
lowed tlie  intimations  of  some  of  the  courts  of 
other  states,  tliat  in  order  to  constitute  delib- 
oratlMi  there  must  be  evidence  of  a  definite 
design  formed  on  some  occasion  previous  to 
the  meeting  at  which  the  killing  was  done, 
and  cherished  np  to  and  at  tbe  time  of  put- 
ting it  into  execution.  The  court  properly 
told  the  jury  that,  where  the  intmt  to  kill 
was  formed  simultaneously  with  the  act  of 
kUllng,  the  bomldde  was  not  murder  in  the 
first  degree.  Tfab<  was  but  another  mode  of 
ezpressing  the  role  tbat  there  must  be  a  pre- 
conceived and  definite  poipose  io  UU;  the 
question  of  the  time  that  elapses  betweoi 
the  determination  to  klU,  and  the  killing,  be- 
ing Immaterial.  There  was  no  errw,  and 
the  Judgment  Is  affirmed. 


(US  N.  C.  467) 
HUTGHINS  V.  TOWN  OF  DURHAM. 
(Supreme  Court  of  North  Carolina.    May  19, 
1896.) 

Municipal  Corporations— Markbt  Housb — Oo- 
OUPATros — LiCBNBK — Revocation— Expulsion, 

1.  Where  the  licensee  of  a  Btall  in  a  munici- 
pal market  house  takes  possession  under  a  li- 
cense Bubject,  to  a  provision,  in  the  town  laws, 
that  "such  license  may  be  revoked'*  for  any 
cause  which  the  board  may  deem  suffident,  the 
provision  coDBtitutes  a  part  of  the  agreement 

2.  Succeeding  boards  of  commissioners  are 
deemed  to  act  subject  to  the  provisions  of  or- 
dinances passed  by  their  predecessors  in  author- 
ity, until  they  see  fit  to  repeal  them. 

8.  The  occupant  of  a  market  stall,  under 
a  license  subject  to  revocation  under  the  pro- 
visions of  the  town  ordinances,  acquires  no 
right  in  the  soil,  as  under  a  lease,  and  na  ad- 
ditional right  of  possession,  from  the  fact  that 
he  has  been  allowed  to  hold  over,  because  there 
was  no  annual  renting  of  stalls  on  the  day 
prescribed  by  the  ordinances. 

4.  A  licensee  who  refuses  to  quit  a  stall  in 
a  market  house  after  his  licenae  has  been  duly 
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reTokcd  hj  the  town  autborittes  become*  a 
tresp&Bser,  and  mar  be  lawfolly  expelled  b7 
officers  unng  no  more  force  than  necessary. 

Appeal  from  superior  court,  Dnrham  coun- 
ty; Starbnck,  Judge. 

Civil  action  brought  Ijy  plaintiff,  J.  W. 
Hntchlna,  to  recover  damages  for  being  vio- 
lently evicted  from  a  meat  stall  in  the  market 
house  of  defendant,  the  town  of  Durham,  by 
its  officers,  under  the  orders  of  its  govexn- 
Ing  authiHltlea.  From  a  Judgment  in  favor 
of  plaintiff,  both  parties  appeal  Affirmed 
as  to  plalntlfTs  appeal,  «nd  a  new  trial 
granted  In  defendant's  api>eaL 

The  complaint  (omitUng  tta  first  and  third 
paragraphs),  the  prayer,  and  the  answer  are 
as  fbUows: 

The  plaintiff  alleges:  "(2)  That  the  town  of 
Dnrham  owns  a  market  house  In  said  town, 
and  rents  the  stalls  to  various  pezscms,  for 
various  purposes,  and,  while  acting  In  its 
ministerial  and  corporate  character,  moneyed 
and  maintained  the  said  market  boose  and 
the  stalls  therein,  for  its  own  benefit  and 
profit,  for  at  least  eight  or  ten  years  before 
and  at  the  time  of  the  acts  hereinafter  com- 
plained of.  *  *  *  (4)  That  section  three  of 
chapter  ten  of  the  ordinances  of  the  town 
of  Durham  provides  as  follows:  The  cletk 
of  the  martcet,  under  the  supervision  of  the 
committee  on  market,  shall  annually.  In  the 
last  week  of  April  in  each  year,  rent  out 
publicly  the  fish  and  meat  stalls  snd  vege- 
table benches  or  stands  in  the  market  house 
fi>r  one  year  from  the  first  day  of 
suing,  giving  due  notice  of  the  time  of  rent- 
ing by  posters  In  the  market  bouse.  AH  rent 
ers  shall  pay  monthly.  In  advance,  their  re- 
spective rents  to  the  tax  collector  of  the  town, 
and  it  shall  be  the  duty  ot  the  clerk  of  the 
market  to  have  vacated  any  stall  or  bench 
when  the  occopant  falls  to  comply  with  the 
provisions  of  this  section,  but  no  person  shaU 
occupy  a  meat  stall  or  bench  at  the  market 
unto  he  obtain  a  license  from  the  board  of 
commlsslcHiers,  first  having  satisfied  the 
board  as  to  his  character  and  capacity;  and 
such  license  may  be  revoked  at  the  pleasure 
of  the  board  for  a  violation  of  any  of  the 
criminal  laws  of  the  state,  or  of  the  ordin- 
ances of  the  town,  or  for  any  other  cause 
which  the  board  may  deem  sufficient'  That 
this  ordinance  has  never  been  repealed,  but 
has  been  continuously  on  the  book  of  ordi- 
nances for  several  years  prior  to  the  bringing 
of  this  action.  (5)  That  by  virtue  of  the  pub- 
lic renting  of  said  stalls,  as  mentioned  in 
said  section,  the  plaintiff,  on  or  about  the  last 
week  In  Aprfl,  1887,  rented  stall  No.  2,  at  the 
price  of  thirteen  dollars  per  month,  which 
was  the  last  annual  renting  nnder  said  ac- 
tion, and  received  a  license  as  directed  by 
said  sectlcm,  and  became  a  tenant  of  said 
town,  and  subsequently,  to  wit,  on  or  about 
Me  first  day  frf  April,  1S94,  purchased  the 
bndness  of  one  M.  Oppenhelmer,  who  was 
occtqtylug  stall  No.  8,  with  the  assent  of  the 
town;  and,  with  the  assent  of  the  governing 


aothorltlea  of  said  town,  this  plaintiff  took 
possession  of  said  stall,  and  continued  to  oc- 
cupy said  stalls,  and  pay  rent  for  the  same 
to  the  town,  as  required  by  said  section.  (9> 
Tliat  for, several  years  prior  to  August  10^ 
1S94,  there  had  been  no  annual  public  rent- 
ing, as  prescribed  by  said  ordinances;  but 
plaintiff  continued,  with  the  consent  of  said 
town,  to  occupy  said  stalls,  and  to  hold  over 
from  year  to  year  until  the  10th  day  of 
August,  1894,  without  having  bis  license  re- 
voked, and  all  the  while  paying  the  rent  to 
said  town.  (7)  That  at  a  regular  meeting  of 
the  board  of  commissioners  of  said  'town, 
held  July  3,  1894,  on  motion  of  Commissioner 
Jordan,  the  cleric  of  the  market  was  directed 
to  advertise  that  on  tlie  1st  day  of  August, 
18M,  at  10  o'clock  a.  m.,  he  wlU  tent  the  fish 
and  meat  stalls  and  vegetable  benches  or 
stands,  at  the  town  market  bouse,  for  the  re- 
mainder of  the  year  ending  April  SO,  18D5, 
as  there  was  no  annnal  renting  on  the  last 
week  of  April,  1894,  as  required  by  the  town 
ordinance  (chaptor  10,  |  8^.  That,  In  pono- 
ance  of  said  resolutioa,  the  following  notice 
was  issued,  to  wit:  "Notice.  By  ordor  tiS  the 
board  of  ecunmlsalcnms  of  the  town  of  Dur- , 
ham,  at  their  regular  session  for  the  month 
of  Joly,  1804,  directing  that  since  there  was 
no  annnal  renting  of  the  fish  and  meat  stalls 
and  v^etatde  bendies  or  stands,  at  the  town 
market  house.  In  the  last  we^  In  April,  1894, 
as  required  by  the  town  ordinances  (chapter 
10,  S  3),  the  said  stalls  and  benches  or  stands 
should  be  rented  at  public  auction  on  Aogost 
1,  1894,  for  the  remainder  of  the  year  ending 
April  80,  189&,  I  win.  on  August  1,  1894,  at 
10  o'dxtA  a.  m.,  offer  at  the  town  market 
house,  the  said  stalls  and  benches  or  stands 
In  the  town  market  house,  at  public  auction, 
for  the  remainder  of  the  year  ending  April 
30,  1806.  J.  T.  Giddefts,  Market  dedc  Dm- 
ham,  N.  a,  July  10, 1894.*  Town  <MUnanoeb 
c.  10,  S  Si  'No  person  shall  oociq^  a  meat 
•stall  or  bench  at  the  market  house  ontQ  ho 
obtains  a  license  from  the  board  of  commis- 
sioners; first  having  satisfied  the  board  as  to 
his  character  and  capacity.'  At  the  time  and 
place  mentioned  in  said  notice,  there  was  a 
pretended  renting  of  said  stalls  Nos.  2  and 
8,  before  which,  and  early  on  the  morning 
of  1st  of  August,  1894,  this  plaintiff  tendered 
the  sum  of  $24,  the  rent  of  said  stalls,  as  he 
had  heretofore  done,  and  demanded  receipt 
as  heretofore  given  by  said  town,  but  which 
the  said  town  refused  to  accept;  and,  against 
the  protest  of  this  plaintiff,  stall  No.  2  was 
bid  off  by  J.  W.  Jones,  at  $24  per  month, 
and  stall  Na  8  was  Ud  off  by  a  M.  Hern* 
don,  at  ¥26  per  month,  at  the  price  of  $  ■  - 
per  month;  this  plaintiff  givhig  notice  that 
he  was  entitled  to  the  possession  of  said 
stalls  until  April  80,  1896. '  (8)  At  a  regular 
meeting  of  the  board  of  conmilssloners  of  the 
town  of  Durham,  held  August  7, 1894,  on  mo- 
tion ct  Commlsatoner  Walker,  it  was  ordered 
that  all  the  parties  to  whom  market  stalls 
were  rented  on  Aognst  1,  1894,  be  .granted 
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Ucenae  to  (xmdnct  tnislneeB  at  taHA  maAet 
house  Btftlla  until  AprQ  SO,  1896.  On  motion 
of  Commiraloner  Bass,  It  was  ordered  that 
Ha  chief  of  police  and  madcet  dak  be  di- 
rected to  place  parties  who  rented  market 
■tans  va  Aagnst  1,  ISM,  In  possessifflt  of  same 

AttgdBt  10, 1804.  ThefoHowlng  notice  was 
handed  to  this  plalntUf.  IXnriuun,  N.  C* 
August  0,  1804.  Dear  Sir:  In  porsuftnce  of 
an  order  made  by  the  board  of  commissioners 
of  the  town  of  Durham  at  ita  regular  month- 
ly meeting,  Toeaday,  August  7.  1804,  you 
are  hereby  notified  that  possesslcm  of  the 
■tails  of  the  town  marW  hooae  now  ocoo- 
pled  by  you  to  her^  dmanded  of  you  by 
the  town  of  Durham;  and  yoa  are  bml^ 
notified  that  you  must  remove  your  effects 
firom  the  same  by  11  o'docic  a.  m.  on  Fri- 
day. August  10,  1804,  othowlse,  the  town  of 
Durham  wQl  proceed  to  take  such  steps  to 
accomplish  sa^e  as  are  authorized  by  law. 
Touza  truly,  Jm>.  W.  Oariton,  Ch'm  Market 
Conunlttea'  That  said  OultiHi  waa  at,  time 
of  said  notice,  and  for  thirty  days  thereafter, 
a  commisaloner  of  said  town,  and  chairman 
of  the  market  committee.  (0>  That  no  other 
notice  was  served  on  plaintiff,  and  no  suit 
brought  against  idalntifl  to  edect  him  from 
said  stalls;  but  on  August  1(^  1884,  W.  A. 
Williams,  chief  of  police,  and  J.  T.  Olddens, 
dork  of  the  market,  together  wltii  W.  W. 
Austin,  Horace  Brown,  J.  8.  Scadett,  and  F. 
D.  Bernggs.  the  four  last  named  bdng  and 
acting  as  r^olar  policemen  of  the  town  of 
Durham,  and  acting  under  authority  and  by 
dtzectkm  ot  the  board  of  conmilsskmers  of 
■aid  town,  and  espedally  br  the  direction  of 
John  W.  Carlttm,  came  to  ssJd  stalls  in  said 
market  bouse,  and  with  force  and  anna,  at 
and  In  said  stalls  In  said  market  house,  and 
In  said  fitate,  county,  and  town,  unlawfully 
and  wlllfolly  did  strike  and  beat  the  plaintiff; 

the  said  plaintiff,  not  bdng  guilty  of  any 
riolatlim  of  the  laws  ot  tbB  state  or  tiie 
ndlnanoes  of  the  town  of  Durham,  and  said 
piatwrtif  being  then  and  there  In  the  quiet 
possession' and  occupancy  of  said  stalls,  and 
ready*  willing,  and  able  then  and  there,  and 
at  all  times  before  then,  to  pay  the  monthly 
rents  for  said  stalls  to  said  town,  as  he  had 
been  accustomed  and  allowed  by  the  town 
theretofore  to  do.  And  tiie  said  pcdlcemen 
and  dnk,  under  tiie  direction  and  advice  of 
■aid  commlsalimers  of  said  town  and  J.  W. 
Garitoi,  proceeded  to,  and  did,  eject  this 
plaintiff  from  said  stalls,  subjecting  him  to 
great  violence  and  many  Indl^tiea,  convey- 
ing plaintiff,  by  vlol^ice,  bodily  from  said 
tftalls,  and  dropping  him  on  floor  of  said 
house,  and  did  then  and  there  unlawfully  and 
wmfully  pile  large  quantities  of  fresh  meat, 
besides  other  property  of  this  plaintiff,  on 
.the  floor  of  said  house,  under  the  ftet  of 
those  coming  in  and  going  out  of  said  house, 
and  did  nfln  and  destroy  large  quantities  of 
meat  belonging  to  idalntiff,  so  that  same  be- 
came nearly  or  quite  worthlees,  and  1^  rea^ 
son  of  aUot  which  said  unlawful  acts,  and  by 


deriving  him  of  his  right  to  said  staU  for 
the  remainder  of  said  term,  this  plaintiff  was 
greatly  endamaged,  to  wit,  in  the  sum  of 
fifteen  hundred  dtdlara.  (10)  Thkt  the  plain- 
tiff, before  bringtog  this  action,  presented  his 
claim  to  the  lawful  municipal  anthorltlea,  to 
be  audited  and  allowed,  and  they  refused  to 
allow  the  same,  or  any  part  thereof,  but  dl» 
allowed  it  Wher^re  plaintiff  demands 
judgment  that  he  recover  of  the  defendants 
the  smn  of  flfteoi  hundred  ddlars,  for  the 
costs,  and  suoh  other  and  farther  relief  as 
to  the  court  may  seem  just,  and  to  which 
the  plaintiff  may  be  entitled." 

Answer  of  the  town  ot  Durham:  'fRko  de- 
fendant the  town  of  Durham,  answering  the 
oon^aint  (tf  tiie  plaintiff,  aaya:  (1)  TtuLt  fbo 
allegations  of  article  1  of  tiie  oomplalut  are 
admitted.  02)  That  the  allegations  of  article 
2  are  admitted.  (3)  That  the  allegations  of 
artlde  8  are  admitted.  (4)  That  the  allega- 
tions  of  artide  4  are  admitted.  ^  That  the 
allegations  of  article  6  of  the  complaint  are 
admitted,  except  the  atatement  therein  con- 
tahied  tlmt  the  plaintiff  became  a  tenant  of 
said  town,  which  statement  is  hereby  ec- 
press)^  denied,  and  except  tlie  further  state- 
ments therein  contained  that  the  plaintiff 
vas  occupying  stall  No.  8,  with  the  assent 
of  the  governing  authorities  of  said  town, 
and  continued  to  occiq^  stalls  Nob.  2  and 
8,  and  pay  rent  for  the  same  to  the  town, 
as  required  1^  section  8  of  ch^iter  10  of 
tiie  ordinances  of  said  town,  which  said 
statements  are  likewise  denied.  («)  That  It 
is  admf^tf^  that  the  plaintiff  occupied  the 
said  stalls  until  August  10,  1804,  and  that  he 
paid  his  rents  txi  said  town.  It  Is  likewise 
admitted  that  no  annual  public  reutlngs  had 
been  had  as  prescribed  said  ordinances; 
but  any  soggestion  tha«in  contained  that 
pTfl'nHir  became  a  tenant  of  said  town,  or 
that  he  had  any  authority  acquired  from 
prior  occupancy  to  lufld  from  year  to  year,  is 
denied;  and  it  la  likewise  dmled  that  his 
license  was  In  force  at  said  time:  (7)  !niat 
the  allegations  ot  artlde  7  are  admitted, 
exc^t  the  sta^ment  tberdn  contained  that 
on  the  flrst  day  of  August,  1804,  there  was  a 
pretended  renting  of  stalls  Nos.  2  and  8;  and, 
as  to  said  statement,  said  defendant  states 
that  said  renting  was  actual  and  bona  fide. 
(S)  The  allegations  of  article  8  are  admitted. 
(0)  That  the  allegations  of  artide  0  of  the 
comi^aint  are  denied,  except  as  fbUows,  viz.: 
It  is  admitted  that  no  other  notice  than  that 
set  out  in  said  artide  8  was  served  on  the 
idaintiff,  and  that  no  nit  was  brought 
against  said  plalntift  to  eject  him  from  said 
stalls.  It  is  likewise  admitted  that  the  par^ 
ties  entitled  to  the  use  of  stalls  Nos.  2  and 
8,  by  virtue  of  their  public  renting  thereof 
on  August  1,  1S04,  as  aforesaid,  were  put  in 
quiet  possesston  of  said  stalls  on  August  10, 
1804.  It  Is  likewise  admitted  that  certain 
meat  bdonging  to  the  idalntiff  was  on  said 
day  removed  from  said  stalls,  and  placed  In 
a  pQe  on  the  marble  dabs  of  idalntiff  whldt 
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■were  nsed  for  said  purpo.se,  and  bad  been 
removed  from  said  stalls  Into  the  corridors 
of  tbe  market  house;  but  the  defendant  ex- 
pressly denies  that  the  plaintiff  was  stricken 
or  beaten,  or  subjected  to  great  violence  or 
to  many  indignities,  as  vaguely  set  forth  in 
said  paragraph,  or  that  he  was  carried  bod- 
ily, by  violence,  from  said  stalls,  and  dropped 
on  tbe  floor  of  said  bouse,  as  therein  al- 
leged. It  is  likewise  expressly  denied  that 
plaintiff  was  Id  quiet  possession  of  and  oc- 
cupancy of  said  stalls,  and  that  plaintiff  waa 
not  guilty  of  any  violation  of  the  laws  of 
this  state,  or  of  tbe  ordinances  of  tbe  town 
of  Durham,  or  that  large  quantities  of  plain- 
tiff's fresh  meat,  besides  other  property  of 
plaintiff,  were  unlawfully  and  willfully  piled 
on  the  floor  of  said  house,  under  the  feet  of 
those  coming  Id  and  going  out  of  said  house, 
or  that  large  quantities  of  meat  belonging 
to  plaintiff  were  ruined  and  destroyed,  so 
that  the  same  became  nearly  or  quite 
worthless,  or  that  he  was  deprived  of  his 
right  to  said  stalls  for  the  remainder  of 
said  term,  or  that  any  unlawful  acts  were 
done  to  the  plaintiff,  or  that  the  plaintiff  was 
greatly  damaged,  or  that  he  was  endamaged 
at  all;  and  all  tbe  aUt^tlona  of  said  ar- 
ticle 9  of  plaintiff's  complaint  not  herein- 
before admitted  or  denied  are  hereby  ex- 
pressly denied.  (10)  That  article  10  is  ad- 
mitted. And,  by  way  of  further  answer  and 
defense,  defendant  says:  (1)  That  tbe  cor- 
porate officers  of  the  town  of  Durham  have 
heretofore  been  elected  annually,  on  tbe  first 
Monday  In  May,  and  that  the  first  Monday  of 
May,  1894,  fell  on  the  5th  day  of  May.  (2) 
That  on  the  6tb  day  of  May,  1894,  the  newly- 
elected  mayor  and  commissioners  of  said 
town  took  the  oath .  of  office,  and  entered 
upon  the  discharge  of  their  corporate  du- 
ties. (3)  That  It  was  then  too  late  to  give 
effect  to  the  provisions  of  chapter  10,  S  3,  of 
tbe  ordinances  of  said  town,  and  to  rent  the 
stalls  In  the  market  house  at  public  auction. 
In  the  last  week  In  April,  1^4,  as  therein 
provided.  (4)  That  the  said  officers,  finding 
that  the  said  ordinance  bad  been  violated  for 
some  years  then  past,  undertook,  as  far  as 
they  could,  to  comply  with  the  law,  by  hav- 
ing a  pnbllc  renting  of  stalls,  Including  Nos. 
2  and  3.  lhat  having  accordtns^y,  after  due 
notice  of  same,  and  after  fully  complying  with 
tbe  laws  of  said  town,  the  said  stalls  were 
rented  at  public  auction,  on  August  1,1894.  (5) 
That,  during  the  year  1894,  the  plaintiff  was 
In  occapancy  at  stalls  nomb^s  two  and  three 
as  a  verbal  licensee  on  sufferance  of  tbe  de- 
fendant, and  that  said  license  waa  revoked 
prior  to  August  10,  1894,  by  defendant.  (6) 
That  the  plaintiff  was  never  the  tenant  of  the 
defendant;  that  he  had  no  vested  Interest  in 
or  possession  of  stalls  numbers  two  and 
three,  but,  at  most,  was  merely  the  licensee 
thereof;  and,  not  bavins  rented  said  stalls 
at  public  auction,  bis  occupancy  of  the  same 
was  merely  permissive,  and  at  the  will  of 
the  defendant  (7)  That  said  market  hooae 


was  at  all  times  during  the  year  18M  in 
the  possession  of  the  defendant,  and  under 
tbe  care,  control,  and  keeping  of  tbe  defend- 
ant's agents  and  servants.  That  the  plain- 
tiff was  subject  to  all  the  rules  and  regula- 
tions of  said  market;  and  that  one  of  said 
rules  was  that  the  plaintiff  should  rent  his 
stalls  publicly,  of  the  defendant,  during  the 
last  week  of  April  of  each  year;  and  that  this 
rule  or  ordinance  of  the  town  had  been  sys- 
tematically violated  by  the  plaintiff  for  seven 
years,  preceding  the  1st  day  of  May,  1894; 
and  that  said  ordinance  likewise  provides 
that  the  board  may  revoke  at  Its  pleasure 
any  license  for  any  canse  which  the  board 
may  deem  sufficient;  and  that  said  board 
for  sufficient  cause,  prior  to  August  10,  1894, 
revoked  said  license.  (8)  That  tbe  defend- 
ant Is  not,  and  ought  not  to  be,  answerable 
for  the  torts  and  assaults  alleged  by  the 
plaintiff  to  have  been  committed  in  remov- 
ing him  from  said  stalls,  by  persons  (Aher 
than  this  defendant  (9)  That.  In  effectlcs 
said  removal,  no  Injury  whatever  was  done 
plaintiff  In  mind,  body,  or  estate,  no  force 
was  used,  no  threats  were  made,  no  indigni- 
ties offered,  but,  on  the  contsary,  the  great- 
est care  was  taken  to  protect  plaintiff  In  his 
person  and  property,  and  tbe  chief  of  police, 
WlUlams,  and  the  market  clerlL,  Glddens,  ap- 
pointed under  tbe  resolution  of  Commissioner 
Bass,  were  careful,  capable,  iMiinstaking 
men,  who  knew  tbe  duties  and  responsibili- 
ties of  their  positltms.  As  soon  as  plaintiff 
discovered  that  the  said  stalls  must  be  vaca- 
ted, he  quit  tbe  same  of  his  own  bead,  and 
that  no  violence  or  Injury  of  any  kind  was 
done  him.  That  plaintiff's  fresh  meat  was 
carefully  taken  from  said  stalls,  and  placed 
upon  marble  slabs  used  theretofore  by  plain- 
tiff for  said  purpose,  which  slabs  were  care- 
fully arranged  and  placed  in  the  corridors 
of  the  market  house,  and  that  since  said 
time,  and  almost  Immediately,  plaintiff  com- 
plied with  the  law,  and  rented  of  tbe  de- 
fendant a  stall  in  said  market  bouse,  obtain- 
ing a  valid  license  bo  to  do,  and  bath  ever 
been  since  said  time  using  and  occupying 
said  stall,  in  compliance  with  the  laws  ot 
tiie  town  and  state.  Wherefore,  having  folly 
answered,  the  defendant  prays  that  it  may 
go  hence  without  dday,  and  recover  of 
{dalntlff  Its  costs,  to  be  taxed  by  the  deik  of 
this  court" 

J.  W.  Graham  and  Boone,  Merrltt  Jk  Bry- 
ant, for  plaintiff.  P.  A.  Green  and  Poller, 
Winston  &  Fuller,  for  defendant 

AVERY,  J.  Upon  offering  the  required  tes- 
timony as  to  character  and  capacity,  tbe  plain- 
tiff, at  tbe  regular  time  provided  in  the  or- 
dinances of  the  town  for  renting  (during  tlie 
last  week  In  April,  1SS7),  rented  stall  No. 
2  In  the  defendant's  market  hot^se,  at  a  rental 
of  $13  per  month;  and  there  being  no  further 
public  rentlngs  in  pursuance  of  tbe  ordinance 
until  April,  1894.  the  plaintiff,  though  atUl  re- 
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talning  stall  No.  2,  added  stall  No.  3,  by  pni> 
chasing  the  business  of  one  M.  Oppeiihelmer, 
who  had,  at  the  flrst  letting,  leased  and  occu- 
pied It  Since  the  plaintiff  took  possession 
under  the  Ucense,  In  1887,  there  has  been  con- 
tinuously a  provision  in  the  tovn  laws  that 
"such  license  [as  that  granted  him]  may  be 
revoked"  for  any  cause  which  the  board  may 
deem  sufficient.  Where  parties  contract  in 
contemplation  of  a  statute  theu  in  force,  Its 
provisions  are  deemed  to  constitute  a  uart  of 
the  agreement,  jnst  as  though  they  had  been 
Incorporated  In  it  Koonce  v.  Russell,  1<3&  N. 
C.  181,  0  S.  E.  316;  Cooley,  Const  Llm.  p. 
285;  McCIesB  r.  Meekins,  117  N.  a  34,  23  S. 
B.  99;  Strickland  r.  Railroad  Co.  (Pa.  Sup.) 
26  AtL  431.  A  licensed  occupant  of  a  stall  In 
a  market  house  has  no  such  Interest  In  the 
soil  as  he  acquires  by  virtue  of  a  contract  of 
lease  for  a  store  or  dwelling  house.  He  can- 
not recover  possession  of  it  by  an  action  tn 
the  nature  of  ejectment  If  wrongfully  evicted 
from  It,  but,  as  a  mere  licensee,  can,  at  most 
maintabi  an  action  for  damages.  Strickland 
r.  Railroad  Co.,  supra.  When  the  plaintiff  en- 
tered, and  while  remaining  as  an  occupant  of 
the  stall,  the  by-law  made  his  license  rev- 
ocable at  the  discretion  of  the  authorities  of 
the  town,  for  any  reason  they  deemed  suffi- 
cient. That  he  paid  his  money  for  a  license 
held  by  any  such  precarious  tenure  was  his 
own  foult,  If  fault  it  was.  He  was  under  no 
compulsion  to  submit  to  any  such  terms  If  he 
felt  averse  to  doing  so.  He  and  all  other  per- 
sons.were  presumed  to  know  the  law,  and  to 
condnct  such  business  with  an  eye  to  its 
provisions.  It  Is  not  material  that  the  town 
had  the  power  to  repeal  Its  ordlnancfe,  when  it 
had  never  in  fact  annulled  or  altered  it  in 
the  least  particular.  Where  a  legislative  com- 
mittee Is  authorised  to  enter  into  a  contract 
for  the  public  printing,  the  act  empowering 
them  to  do  so  may  either  simply  create  them 
ag^ts  of  the  state  to  enter  Into  an  agreement, 
in  which  case  they  are  left  subject  to  any  ex- 
isting law  relating  to  the  manner  of  entering 
into  such  contract,  or  the  lawmaking  power 
may  define  their  duties  in  the  statute,  con- 
stituting the  agency,  in  such  a  way  as,  by 
imidlcation  or  directly,  to  repeal  pre-existing 
laws  on  the  subject.  This  Illustration  la  used 
because  It  Is  one  tomlliar  to  those  who  have 
observed  legislative  proceedings.  In  the  same 
wax,  succeeding  boarda  of  commissioners  are 
deemed  to  act  snl^ect  to  the  provisions  of  or- 
dinances passed  by  their  predecessors  In  au- 
ttaorliy.  until  they  see  fit  to  repeal  them  di- 
rectly, or  to  substitute  ottiers  Inconsistent 
with  the  older  enactments. 

It  was  insisted  for  the  plaintiff  on  the  ar< 
gnment  ttiat,  by  holding  over  after  the  time 
fixed  In  the  ordinance  for  an  annual  meeting, 
the  plaintiff  became  a  tenant  from  year  to 
year.  It  la  tme  that  when  land  ia  leased  for  a 
year,  and  the  tenant  la  snfCered  to  bold  over 
wltbom  any  new  contract  the  law  Implies  a 
promise  on  the  part  of  the  lessee  to  pay  the 
same  rent,  and  on  the  part  of  the  lessor  to 


agree  to  the  same  terms,  and  the  tenancy  be- 
comes one  from  year  to  year.  But  no  such 
implication  can  arise  while  a  law  stands  upon 
the  statute  books  of  the  town  declaring  In 
express  terms  that  a  meat  stall  la  held  under 
a  license  revocable  at  the  pleasure  and  discre- 
tion of  the  licensor,— not  under  a  lease,— 1^ 
from  the  nature  of  this  police  power,  another 
relation  could  be  created  In  Its  exercise  In  any 
case,  except  by  express  contract  Hatch  v. 
Pendei^ast  15  Md.  252.  One  who  occupies  a 
stall  under  a  license  granted  in  pursuance  of 
the  provisions  of  an  ordinance  defining  the 
rights  and  duties  of  the  town  (such  as  that 
under  which  plaintiff  entered)  is  not  a  lessee, 
but  a  mere  licensee.  He  acquires  no  right  In 
the  soil,  but  is  an  occupant  at  the  absolute 
pleasure  and  discretion  of  the  licensor. 
Hughes  V.  Recorder's  Court  (Mich.)  27  Am.  ft 
Eng.  Oozp.  Gas.  631,  note;  s.  c.,  ^  N.  W.  064; 
Bany  v.  Kennedy,  11  Abb.  Prac.  N.  S.  421; 
14  Am.  ft  Kng.  Enc  Law,  463;  Hatch  v.  Pui- 
dergast  supra;  City  Council  of  Charleston  v. 
Goldsmith.  2  Speer,  428;  Strickland  v.  Rail- 
road Co.,  supra;  Rose  v.  Mayor,  etc.,  of  Bal- 
timore, 34  Am.  Rep.  308. 

The  fact  that  the  town  prescribes,  in  Its  or- 
dinances, a  day  on  which  there  shall  be  an 
annual  renting  of  the  stalls,  confers  no  right 
on  one  who  has  voluntarily  become  an  occu- 
pant of  one  of  them  upon  the  terms  set  forth 
In  the  ordinances.  If  be  and  all  other  occu- 
pants were  subject  to  removal  at  discretion, 
the  town  cotild  either  advertise  and  offer  all 
stalls  In  April,  or  evict  all  the  tenants  at  any 
other  time,  and  substitute  others,  by  a  public 
or  private  letting,  in  their  places.  On  July 
10th,  in  pursuance  of  an  order  of  July  3, 1894, 
a  notice  that  the  stalls  would  be  offered  pub- 
licly for  rmt  on  August  1.  1894,  was  posted 
at  the  market  house,  and  seen  by  the  plain- 
tiff, who  was  present  also  when  his  own  stall 
was  rented,  and  was  notified  on  August  9  to 
vacate  on  August  10, 1894.  He  paid  no  atten- 
tion to  the  notice,  and  persisted  in  his  refusal 
to  remove  his  property  or  leave  himself,  whok 
the  policemen  appeared  upon  the  scene  at  the 
appointed  honr  on  that  day.  He  suffered 
them  to  remove  a  heavy  safe,  and  to  place  his 
fresh  beef,  after  removal,  on  marble  slabs, 
without  assistance,  and  without  a  request  in 
relation  to  the  matter.  He  then  placed  him- 
self upon  his  block,  which  it  was  necessary 
to  move,  and  thereby  forced  the  policemen 
to  lift  the  block  np  with  him  on  tc^  of  It,  and 
carry  both  out  of  the  way.  About  the  time 
tbey  reached  the  place  selected  for  depositing 
the  block,  the  plaintiff  f^  off,  and  caught 
"upon  his  all  fours."  In  no  aspect  of  the  evi- 
dence Is  this  either  an  unlawful  expulsion  or 
a  lawful  expulsion  conducted  In  a  manner  so 
nnnecessarily  violent  as  to  entitle  the  ex- 
pelled party  to  damages,  either  compensatory 
or  vlndtetive.  Wtiere  a  guest  in  an  hotel,  a 
passenger  tm  a  railway  train,  or  a  ticket  bold- 
er at  a  theater,  creates  a  disturbance,  though 
either  baa  a  right  under  bis  contract  to  remain 
so  Umg  as  he  acta  with  due  regard  to  the 
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^bts  of  Dtbers,  the  proprietor,  conductor,  or 
manager,  or  tlielr  agents,  may  use  the  amount 
of  force  necessary  to  expeL  State  7.  Steele, 
106  N.  a  766,  11  S.  E.  478.  But  markets  are 
Dcceasary  to  the  life  of  the  residents  of  a 
mtmlclpallty.  and  for  that  reas<m  It  has  been 
held  that  the  right  to  establish  and  regulate 
them  -was  Implied  In  the  reiy  creation  of  such 
eoiporfttlons.  HaTing  the  right  to  regulate 
these  places  for  the  pnUlc  good,  they  woidd 
be  powerleBs  to  carry  ont  that  duty  if,  after 
tbe  license  of  an  occnpaiit  of  a  stall  is  r»- 
Toked  or  ecplres,  they  do  not  haye  the  same 
power,  through  their  lawful  offlcers,  to  expel 
him,  which  an  Ikmkeeper  or  a  conductor  has  to 
protect  the  guests  or  passengers,  r^presratljig 
the  public,  who  idace  tbanaelres  jjaAm  his 
cara  The  plaintiff  had  become  a  trespaaaer, 
not  1^  holding  oyct  under  any  contract  which 
gave  blm  the  least  Interest  in  the  premises, 
but  like  one  who  enters  an  hotel  under  an  im- 
plied license,  but  ftnfdis  Us  right  to  remain 
by  misconduct 

The  testimony  does  not  show  that  the  offi- 
cers used  more  force  than  was  necessary  to 
eject  the  plaintiff,  and  therefore,  even  though 
they  acted  under  the  orders  of  the  commis- 
sioners, the  plaintiff  can  recover  neither  ex- 
emplary nor  punitive  damages  The  idainr 
tiff  bad  no  right  to  recover  In  any  aspect  of 
the  eridence.  and  It  foDows  that  there  was 
error  In  refnidng  the  prayer  of  the  d^endant 
for  buttructions  to  that  effect,  wblle  there  was 
no  error  in  refusing  to  tell  the  Jnryxtbat  Oa 
plaintiff  could  recover  punitive,  or  any  other 
kind  of  damage.  There  was  error  In  the  rul- 
ing from  which  the  defendant  appealed,  for 
which  a  new  trial  most  be  granted;  and  there 
was  no  error  tn  that  excepted  to  by  the  i^aln* 
tiff.  Affirmed  mi  plaintiff's  appeaL  New 
trial  on  deffendanf  a  appeaL 


dig  N.  c.  »> 

NICHOLSON  T.  G0MMISSI0N1DBS  OF 
DARE  COUNTY.i 

(Supreme  Court  of  North  Oanrilna.    Feb.  18, 
189a) 

Cuma  I>ITB  ESTATS— Sdit  bt  Iaoatbs— Fbbsokai. 
Rbfbbsbhtativk. 

Where  It  does  not  appear  that  there  has 
ever  been  a  personal  representative  of  a  testa- 
tor's estate,  a  legatee  caDoot,  in  her  own  name, 
comp^  the  payment  of  a  claim  owing  to  the 
estate. 

Appeal  from  superior  court,  Oarrituck 
county;  Greene,  Judge. 

Action  by  Lovey  Nicholson  against  the 
commissioners  of  Dare  county  to  recover  a 
claim,  and  for  mandamus  to  compel  defend- 
ant to  levy  a  tax  by  which  to  satisfy  it. 
Prom  a  Jui^^ent  In  favor  of  plaintiff,  de- 
fendant appeals.  EIrror. 

B.  F.  Aydlett,  for  appelant  W.  B.  Shaw, 
for  appellee. 


>  Behearfaig  pending. 


FURCHES,  J.  Plaintiff  claims  that  the 
county  of  Currituck  was  largely  Indebted  to 
O.  W.  Nicholson,  who  was  plaintifTs  hus- 
band, and  who  died  about  the  1st  of  June, 
1880,  leaving  a  last  will  and  testamoit,  in 
which  be  bequeathed  this  debt  on  Currituck 
counly  to  her,  which  last  will  and  testament 
has  been  duly  admitted  to  probate;  that 
the  county  of  Cnrritu<^  having  a  large  debt 
against  the  county  of  Dare,  which  bad  been 
reduced  to  Judgment  In  September.  1881,  as- 
signed $712.77  in  the  Dare  county  Judgmrait 
to  tbe  said  a  W.  Nicholson,  In  part  satis- 
faction (tf  the  Indebtedness  of  Ourritock  comi- 
ty to  aaid  a  W.  Nicholson;  that  ndtber  tbe 
comity  of  Dare  nor  Unrrituck  has  paid  this 
$712.77  so  originally  owing  by  Currituck 
conn^  to  0.  W.  NlclK^aon.  And  tUa  action 
Is  brought  by  plabitUC  to  recover  tbla  d^m, 
unA  tor  mandamus. 

The  will  of  C  W.  mcbolson  la  not  made 
a  part  of  the  record,  nor  are  we  Informed, 
by  allegation  In  the  pteadlngs  or  oQierwlse, 
whether  there  was  an  executor  named  In 
said  will,  and.  If  so,  whether  he  ever  quali- 
fied or  not,  or  whetbo-  there  has  bera  an 
administrator  with  the  will  annexed  or  not 
So  far  as  we  are  advised  from  the  plead- 
ings or  otherwise,  there  has  never  been  a 
personal  repreeentettve  of  the  estate  of  C 
W.  Nicholson.  Personal  legadea,  wbetber 
general  or  special,  can  only  vest  In  the 
legatee  by  tbe  assent  of  the  powmal  repre- 
sentetive  In  whom  the  law  vests  the  tltte 
to  all  tbe  penKmal  estate  of  the  deceased 
for  the  payment  of  debte  and  necessary  ex- 
penses of  admlntotratlon.  Williams,  Ebc'rs 
(Sth  Bd.)'pp.  687,  1236;  Scott  r.  McNeal,  154 
U.  8.  84,  14  Sup.  OL  llOa  Until  there  Is  a 
personal  representetlve  (adminlstntor  or 
executor),  there  is  no  one  autbozlied  to  re- 
ceive payment,  and  to  give  a  rectipt  that 
would  discharge  the  debt  and  protect  the 
debtor.  And  had  defendant  paid  the  plain- 
tiff this  demand,  and  she  had  receipted  for 
the  same,  this  would  not  discharge  the  lia- 
bility, nor  protect  defendant,  If  there  sboidd 
be  an  administration,  ai^  a  suit  tiiereon  hf 
the  administrator  or  executor.  Ttda  being 
so,  it  cannot  be  that  plaintiff  will  be  allowed 
to  compel  defendant  to  pay  against  Ita  con- 
sent: There  are  a  tew  cases  to  be  found 
where  a  hsatee  has  been  sustained  in  suing 
tbe  debtor  of  the  testator  or  Intestate;  but 
these  are  eqxii table  actions,  where  there  are 
allegations  of  fraud  and  coUnaltm  between 
the  personal  representative  and  the  debtor 
to  cheat  and  d^raud  the  legatee;  and  in 
these  cases  It  Is  necessazy  to  make  tbe  per- 
sonal representative  a  party.  Fleming  v. 
McKeason,  3  Jones,  Bq.  316;  Spadt  t.  Looft 
2  Dev.  &  B.  Bq-  60.  But  there  are  no  al- 
legations In  this  case  to  bring  It  within  this 
exception,  and  it  must  be  governed  by  the 
general  rule  as  stated  above. 

Defoidant  asked  the  court  to  dia^  the 
Jniy  that  tiisre  was  no  evidence  of  tbe  as- 
signment of  any  judgment,  or  tbe  Interest  of 
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any  JndgmeQt,  to  the  plalntifl  by  Oorrlttick 
comity.  ThlB  prayer  tbe  court  refused,  and 
In  tbli  tbm  Is  error. 

fHiere  were  other  aneetloiis  dlscnased  as 
to  the  asaignment,  statate  of  UnUtatlonfl, 
etc;  but,  as  idalntlfl  cannot  stutaln  her  ac- 
tion for  the  reason  we  have  stated,  we  do 
not  consider  any  other  question.  There  is 
error. 


018  H.  C.  ISD 

BOABD  07  COH'BS  Or  TOWN  OF 
TAfiBORO  T.  HICKS. 
(fivtpnme  Court  of  North  e^rtJi^    Uay  Ifl, 

SVKUXtATIOlT  TO  RlBBTS  OV  liOMOAeU— DlB]>~ 

SsQjsTBATioif— Rights  of  Fuoa  JoseiUHT 

CUDITOS  OV  OraMTOB. 

1.  Where  a  deed  was  executed  on  condition 
tht-t  it  should  cot  be  registered  until  the  price 
was  paid,  and  that  such  price,  when  paid, 
ahoold  •  be  applied  in  satisf action  of  a  prior 
mortgate  on  the  land,  such  morteace,  after 
payment  from  money  receiTed  on  the  price  of 
the  land,  will  not  be  kept  alive  for  the  bene- 
fit of  the  rrantee,  and  in  order  that  tie  might  \e 
snbrogated  to  the  rights  of  the  mortgagee, 
which  existed  at  tbe  date  of  the  deed,  as 
against  a  judgment  creditor  of  the  gnatar 
whose  Judgment  was  rendered  prior  to  ue  reg- 
istration of  the  deed. 

2.  Under  Acts  188&  c.  147.  previdiuc  that 
no  couTeyance  of  land  far  more  thau  three 
years  Bhall  pav  title  t*  asy  pn^iertr  as  against 
the  creditor!)  of  Ae  graflifear  nntil  the  same  is 
registered,  the  jcrantee  In  «  deed  executed  un- 
der agreement  that  it  sboold  net  be  registered 
until  payment  of  the  prifx  took  tubicct  to  the 
Ben  of  E  creditor  «4  the  gr&otor  winse  >adg- 
ment  was  reDdes>ed  after  ute  CTecntiea  of  the 
deed,  bnt  prifsr  to  tio  reglstzatloa. 

AjK>eftl  fK3aa  Boperier  esort  Bdjeewnbe 
eouBty;  Bry^s,  Judgt. 

Action  by  the  bea-rd  of  convaisfAoojera  of 
the  town  fff  Taz*M«»  asUnst  H.  B.  ICicdES. 
Judgment  for  defosdaat,  and  platetlfl  t^- 
pefils.    No  error. 

J.  L.  Bridgera,  for  appellant  Jacob  Battle 
and  Sh^herd  &  Bnsbe^  for  aK>eUee. 

HONTGOMERT,  J.  TUa  action  was 
tnonght  to  have  removed  a  cloud  resttng  upon 
the  title  of  a  certain  lot  In  the  town  of  Tar- 
boiD,  which  the  plaintiff  alleges  It  owns  free 
from  Incombnuce,  and  npon  which  the  de- 
fendant dalms  to  have  a  Ueu  under  a  judg- 
ment of  Edgecombe  superior  court  The  de- 
fendant bad  Issued  an  execution  on  the  Judg- 
ment and  the  sheriff  had  advertised  a  sale 
of  the  lot  to  tske  place  in  December  last  A 
motion  for  Injunction  against  the  sale  was 
heard,  after  continuance,  before  Judge  Bryan, 
at  ehambers,  on  the  15th  of  December,  1891^ 
the  defendant  having  been  restrained  from 
selling  under  an  orde^  of  Judge  Brown  until 
tbe  allocation  for  Injunction  should  be  heard. 
Judge  Bryan  refused  to  grant  the  Injunction, 
and  set  aside  and  vacated  the  former  re- 
straining order.  For  the  purpose  of  the  mo- 
tion for  Injunction,  his  honor,  upon  tbe  affi- 
davits and  complaint  and  answer,  found  as 


facts  that  on  the  27th  of  December,  1887,  for 
the  price  of  $3,800,  Battle  Bryan  and  wife 
execnted  to  the  proper  town  anthorlties  of 
Tarboro  a  deed  to  the  lot  in  qneatUm,  and 
upon  'Wbltih  the  town  afterwards  erected  a 
bandsmne  and  commodious  public  hall;  that 
the  deed  for  tlie  lot  was  depodted  with  O.  G. 
Farrar.  not  to  be  registered  until  the  pur-  . 
chase  money  should  be  paid;  that  at  the  date 
of  the  execution  of  the  deed  there  was  a 
mortgage  on  the  lot  encuted  Xxf  Bryan  and 
wife  to  J.  W.  and  W.  L.  Shoxard,  securing 
a  debt  of  about  $2,600,  and  it  was  agreed 
between  Bzyan  and  tbe  town  authorltleB  that 
tbe  mortgage  should  be  paid  first  when  tbe 
town  should  pay  the  purchase  mwey.  His 
honor  also  found  that  the  Sberrard  mortgage 
and  debt  were  duly  assigned  to  Farrar;  that 
tbe  town  paid  tbe  whole  of  tiie  pwchase 
money  at  and  before  the  2Sth  of  December 
1889,  the  Sheixard  mortgage  being  satisfied 
on  that  day,  the  bond  secured  thereby  being 
marked  "Paid."  and  the  morteage  canceled 
of  record  on  Si^itember  27, 1804.  by  the  mort-  , 
gagees.  and  the  deed  to  tibie  town  from  Bryan 
and  wUe  registered  on  January  10, 1890;  and 
that  at  the  spring  term.  1888,  a  judgment 
was  rendered  tor  fSfiSO  in  favor  of  A  T. 
Bruce  &  Oow  against  Battle  Bryan,  which 
judgment  was  afterwards  assigned  for  value 
to  the  defuLdant;  and  which  the  defendant  Is 
now  seeking  to  enforce  M^abist  the  lot  bought 
by  the  town  from  Bryan;  Bryan  having  no 
other  property  subject  to  execution.  Upon 
tiiese  facts  his  honor  was  of  opinion  that  tiie 
Sberrard  mor^cage  had  been  canceled,  and 
the  debt  secured  therein  paid,  and  that  the 
same  could  not  be  treated  as  In  force  so  as 
to  give  to  the  phUntiff  any  etinltable  right  of 
sabrogathm  to  tbe  d^ta  of  the  mortgagees, 
as  such  rights  existed  on  the  27th  of  Decem- 
ber, 1887,  whoi  the  deed  from  Bryan  to  the 
town  was  executed  and  delivered  to  Fanar. 
His  honor  was  fnrtii«  of  tbe  t^tlnlon  *that 
the  defendant,  the  owner  of  the  Bruce  Judg- 
mmit,  -has  the  ri^t  to  treat  the  conveyance 
dated  December  28, 1887,  as  not  having  been 
made  till  the  date  of  its  re^stratlon,  Jan- 
uaiy  10. 189(^  without  regard  to  the  qfiieBtion 
of  notice;  that  as  for  the  idalntifCs  right  to 
compensation  for  betterments,  the  same  can  be 
adjasted  wh«i  the  purchase  at  execution  sale 
brings  his  action  of  ejectment;  that  the 
plaintiff,  having  an  adequate  legal  remedy, 
Is  not  ^titied  to  extraordinary  relief  by  way 
of  Injunction,  ai^  that  the  restraining  order 
httein  Issued  be  vacated,  and  that  plaintiff 
pay  the  costs  incident  to  the  application  for 
Injunction.  We  can  see  no  error  in  the  rul- 
ings of  his  honor.  Chapter  147  of  the  Acts  of 
1886  provides  that:  "No  oonv^ance  of  land 
*  *  *  for  'more  than  three  years  shall  be 
valid  to  pass  any  property  as  against  cred- 
itors or  puttbasers  for  valuable  oonsIderati(m 
from  the  donor,  bargainor  or  lessor  bnt  from 
the  registration  thereof."  The  deed  from 
]^ran  to  the  town  was  registered  after  the 
rendition  of  tbe  Judgment,  and  the  lot  Is  sub- 
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ject  to  the  lien  of  the  Judgment  The  de- 
fendant who  purchased  the  Judgment  ac- 
quired all  the  rights  under  his  purchase  that 
the  original  Judgment  creditor  had.  No  er- 
ror. 

(118  N.  C.  128) 

THURBER  T.  EASTERN  BUILDING  & 
LOAN  ASS'N. 

(Supreme  Court  of  North  Ganrfina.    Mar  19t 

1896.) 

ICaliciods   Prosecution  —  DKPSMaB  —  P^obablb 
Cause — Appeal — Pkiktixq  Rroord, 

1.  In  an  action  for  malicious  prosecution 
for  forgery,  defeodaot  mar  protect  himself 
1^  any  additional  facts  tencUng  to  show  that 
plaintuf  wan  guilty,  though  he  mar  not  haVe 
known  them  when  he  commenced  uie  prosecu- 
tion. 

2.  Defendant  prosecnted  plaintiff  for  for- 
gerr,  for  iosertiDg  in  ao  aBsignment  of  stock 

defendant  to  one  S.  his  own  name  as  as- 
signee, BO  as  to  enable  him  to  claim  the  stock 
as  a  bona  fide  purchaser,  and  prevent  defend- 
ant from  recovering  the  same  for  fraud  of  S. 
in  procuring  the  assignment.  Held,  that  the 
question  of  probable  cause  for  the  proaecntion 
was  for  the  iory. 

3.  On  failure  of  appellant  to  obserre  the 
rule  requiring,  on  appeal,  that  the  judgment 
be  printed  in  all  cases  except  panpra  cases,  the 
appeal  will  be  dismissed. 

Appeal  from  superior  court,  Oraren  conn- 
ty;  Boykln,  Judge. 

Action  by  Henry  Thurber  against  the  East- 
em  Building  &  Loan  Assodatlon.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
appeals.  Dismissed. 

W.  W.  Clark  and  W.  D.  Mclver,  for  ai>- 
pellant    M.  De  W.  Stevenson,  for  appellee. 

CLARE,  J.  When  this  case  was  here  be- 
fore aiO  N.  C.  76,  21  S.  E.  193),  the  evi- 
dence was  merely  that,  when  the  stock  was 
assigned  to  Smith,  "Thurber's  name  was 
not  mentioned,  and  the  assignor  did  not 
know  at  the  time  that  be  was  transferring 
the  stock  to  Thurber,  though  it  so  appears 
now  on  the  back  of  the  certlQcate."  From 
this  it  did  not  appear  that  Thurber's  name 
was  not  In  the  assignment  when  it  was 
signed,  but  merely  that  his  name  was  not 
mentioned;  and  It  would  seem  that  the  as- 
signor, mistakenly,  bad  supposed  he  was  as- 
signing the  stock  to  Smith.  The  court  held 
that  such  evidence  was  not  probable  cause 
to  Justify  suing  out  a  warrant  for  forgery 
against  Thurber,  for  there  was  in  this  evi- 
dence nothing  to  indicate  a  fraudulent  alter- 
ation, or,  Indeed,  any  alteration,  of  the  writ- 
ing by  Thurber. 

On  this  second  trial  below  it  appears  as  a 
fact  that  Thurber's  name  was  not  In  the 
transfer,  when  signed  by  the  assignor  of  the 
stock,  and  that  it  was  afterwards  written 
In  such  assignment  by  Thurber  himself. 
Forgery  is  "the  fraudulent  making  or  altei^ 
Ing  of  a  writing  to  the  prejudice  of  another 
man's  right"  As  Thurber  made  the  altera^ 
tl<Hi,the  aaslsnor  <daliiu  that  the  stock  having 


been  procured  to  be  assigned  by  the  fraud  at 
Smith,  the  reai  assignee,  the  alteration  to 
Thurber,  If  undetected,  would  have  enabled 
the  latter  to  claim  the  stock  as  an  Innocent 
purchaser  without  notice  of  any  fraud,  and, 
therefore,  that  It  was  a  fraudulent  altering, 
and  to  the  prejudice  of  the  assignor's  rights. 
It  Is  unnecessary  to  go  fmrther  in  discussing 
the  merits  of  the  proceeding  against  Thurber 
than  to  say  that  the  Judge  committed  no  er- 
ror In  leaving  to  the  jury  the  issue  as  to 
whether  there  was  probable  cause,  and  In 
refusing,  when  requested,  to  Instruct  the 
jury  that  they  should  respond  to  this  Issue 
in  the  negative.  14  Am.  &  Eng.  Enc.  Law, 
67.  The  defendant  la  entitled  to  protect 
himself  by  any  additional  facts  tending  to 
show  that  the  plaintiff  was  gull^,  though 
he  may  not  have  known  them  when  he  be- 
gan the  prosecution.  Johnson  t.  Chambers, 
82  .N.  0.  287. 

The  appeal  must  be  dismissed  for  failure 
to  observe  the  rule  which  now  requires  that 
the  Judgment  shall  be  printed  in  all  cases, 
except  pauper  appeals.  117  N.  0.  889,  21 
S.  E.  iv.  It  so  happens  that  In  this  case 
the  dismissal  works  no  hardship,  as  the 
merits  of  the  appeal  are  held  to  be  against 
the  appellant;  and  thi  court,  departing 
ttom  Its  usual  practice,  has  passed  upon 
the  points  raised,  though  dismissing  the  ap- 
peal. State  T.  Wylde,  110  N.  C.  500,  15 
S.  E.  5;  Walters  t.  stames  (at  this  term) 
24  8.  E.  713.  This,  however,  may  serve  to 
call  the  attention  of  the  profession  again  to 
the  requirement  that  the  Judgment  must  be 
printed,  and  avoid  any  possible  complaint 
upon  a  dismissal  for  failure  to  observe  the 
rules  In  future  cases  In  which  there  may  be 
merits  In  the  appeal.  The  court  must  ob- 
serve and  enforce  the  rules  which  It  has 
found  necessary  to  make  for  the  orderly  dis- 
patch of  the  boalnesa  coming  before  It,  Ap- 
peal dismissed. 


BIDLBT  V.  SBABOABD  &  R.  R.  OO. 

(Supreme  Court  of  North  Carolina.    May  19, 

18»a) 

Railroad  CoMPAHiBa — Neoliobnt  Constroctiob 
OF  Road — Damaobb — Limitation  or  Actiohs. 

1.  The  failure  of  a  railway  company  in  the 
construction  of  Its  road,  under  lawful  anthw- 
ity,  to  leave  between  embankments  suffidoit 
space  for  the  passage  of  the  waters  of  a  stream 
Id  cAse  of  any  rise  that  might  reasonably  be 
expected,  creates  neither  a  pubUc  nor  a  contin- 
uing private  nuisance,  and  therefore  the  dam- 
ages resulting  to  landowners  tbnefrom  may 
be  compensated  by  the  assessment  of  present 
and  prospective  damages  In  a  single  action. 

2.  Where  in  an  action  br  a  landowner  for 
such  negligent  construction,  plaintiff  <s  allowed 
without  objection  to  have  uie  present  damages 
alone  apportioned,  sncb  action  is  not  a  bsj  to 
the  recovery  of  subsequent  or  permanent  dam- 
ages, but  the  company  may  demand,  in  an  ac- 
tion for  present  damages,  that  the  permanent 
damages  oe  also  assessed. 

8.  The  measure  of  damages  for  such  neg- 
ligent construction  is  the  difference  in  valve  «i 
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the  land  wUh  the  road  eoutrncted  as  It  la  and 
what  wonid  bare  been  its  Talae  U  the  load  had 

been  properly  conatracted. 

4.  The  atatate  of  limitations  begins  to  mn 
in  sncb  a  case  not  necessarily  from  the  con- 
strnction  of  the  road,  but  from  the  time  when 
the  first  injuiT  was  snatained. 

Appeal  from  superior  court,  NorOutmpton 
conaty;  GraTes,  Jnd^ 

Action  by  N.  T.  lUdley  against  the  Sea- 
board &  Roanoke  Railroad  Company.  There 
waa  a  Judgment  for  plalntUC,  and  defendant 
appeals.  Berersed. 

li.  B.  Watta  and  MocRae  ft  Day.  for  ap- 
pellant B.  B.  Peebles,  for  appellee . 

AVERY,  J.  Ordinarily,  where  a  trespass 
results  In  a  nuisance,  not  only  Is  the  original 
wrong  actionable,  but  successlTO  suits  may 
be  brought  for  Its  continuance,  in  each  of 
which  the  damages,  If  apportlonable,  can  be 
estimated  only  up  to  the  time  when  It  was 
brought,  in  some  of  the  states,  but  in  this 
state  up  to  the  time  of  trial  5  Am.  &  Bag. 
Ene.  Law,  17;  Blunt  v.  McCormlck,  8  Denlo, 
283;  Bare  r.  HoSman.  79  Pa.  St.  71;  RuS' 
sell  T.  Brown,  63  Me.  203.  In  ordinary  trans- 
actions between  Individuals,  where  Uie  tres- 
pass consists  In  the  erection  of  mere  tem- 
IKtrary  structures  that  prove  to  be  nutsancea, 
the  law  presumes  that  the  tort  feasor  wlU 
desist  from  keeping.  It  up  after  being  once 
mulcted  In  daiAages;  but,  where  he  per- 
Bista  In  the  wrong,  permits  continued  actions 
to  be  maintained  against  him,  as  an  induce- 
ment to  its  remoTsL  Battlshlll  t.  Reed,  IS 
C.  B.  696;  Bare  t.  Hoffman,  supra;  6  Am. 
&  Eng.  Enc.  Law,  p.  17,  note  1.  Where  the 
building  of  a  railroad  is  authorized  by  law, 
and  is  done  with  reasonable  care  and  skill, 
it  is  not  a  nuisance,  and  the  company  Is  not 
answerable,  after  paying  the  sum  assessed 
or  agreed  upon  by  the  owner  for  taking  the 
land  occupied  for  the  public  use.  In  any  ad- 
ditional damage  resulting  from  the  original 
construction.  Adams  t.  Railroad  Co.,  110  N. 
C.  325,  14  S.  E.  857;  5  Am.  &  Eng.  Enc.  Law, 
p.  20.  But  even  where  the  Injury  complain- 
ed of,  either  by  the  servient  owner  or  an 
adjacent  proprietor.  Is  due  to  the  n^llgent 
construction  of  such  public  works  as  rail- 
ways, which  It  Is  the  policy  of  the  law  to 
encourage,  If  the  Injury  Is  permanent,  and 
affects  the  valne  of  the  estate,  a  recovery 
may  be  had  at  law  of  the  entire  damages  In 
one  action.  Smith  v.  Railroad  Co.,  23  -W. 
Va.  453;  Town  of  Troy  v.  Cheshire  R.  Co.,  3 
Fost  (N.  H.)  83;  Railroad  Co.  v.  Maher,  91 
IlL  312;  Blzer  v.  Power  Oa,  70  Iowa,  146, 
30  N.  W.  172;  Powle  v.  Railroad  Co.,  112 
Uass.334.33S;  Id.,  107  Mass.  352;  Railroad  v». 
V.  Esterle,  13  Bush,  667;  Railroad  Co.  v. 
Combs,  10  Bush,  382,  393;  StodghlU  v.  Rail- 
road Co.,  53  Iowa,  341,  6  N.  W.  495;  Cadle 
T.  BaUr<»d  Co.,  44  Iowa,  U-  The  right  to 
recover  prospective  as  well  as  edstlng  dam- 
ages In  an  action  depends  usually  upon  the 
answer  to  the  test  question  whether  the 


whole  Injury  results  from  the  original  tor 
tloua  act  or  "from  the  wrongful  continu- 
ance of  the  state  of  facts  produced  by  those 
acts."  Town  of  Troy  v.  Cheshire  R.  Co., 
supra.  In  this  case,  which  has  been  cited 
as  authority  by  text  writers  and  many  of 
the  courts  of  the  states,  the  action  waa 
brought  for  damages  for  the  occupation  of 
a  street  and  town  bridge  by  a  railway  com- 
pany, and  It  was  conceded  that  In  the  sense 
that  the  highway  was  obstructed  the  com- 
pany had  created  a  nuisance.  The  court 
said:  "The  railroad  is  in  Its  nature  and  de- 
sign and  use  a  permanent  structure,  which 
cannot  be  assumed  to  be  liable  to  change. 
The  appropriation  of  the  roadway  and  ma- 
terials to  the  use  of  the  railroad  Is,  there- 
fore, a  permanent  appropriation.  The  use 
of  the  land  set  apart  to  be  used  as  a  high- 
way by  the  railroad  company  for  tracks  Is 
a  permanent  diversion  of  the  property  to 
that  new  use,  and  a  permanent  disposses- 
sion of  the  town  of  It  as  the  place  on  which 
to  maintain  the  tilghway.  The  injury  done 
to  the  town  is,  then,  a  permanent  injury,  at 
once  done  by  the  construction  of  the  rail- 
road, which  is  dependent  upon  no  contin- 
gency of  which  the  law  can  take  notice,  and 
for  the  Injury  thus  done  to  them  they  are 
entitled  to  recover  at  once  their  reasonable 
damages."  "Injuries  caused  by  permanent 
structures  infringing  upon  the  plaintlfTs 
rights  in  his  land,  such  as  railroad  embank- 
ments, culverts,  bridges,  permanent  dams, 
and  permanent  pollutions  of  water,"  says 
Gould  In  his  wmrk  on  Waters  (section  416), 
fall  within  the  class  where  "the  plaintiff 
is  required  to  recover  his  entire  damage, 
[H^sent  and  prospective^"  Id.  {  682;  Dun- 
can V.  Sylvester,  24  Me.  482.  In  Van  Orsdol 
V.  Railroad  Co.,  58  Iowa,  470,  9  N.  W.  379, 
the  supreme  court  of  that  state  held  that 
the  negligent  failure  to  construct  a  railroad 
skillfully  subjected  the  company  to  a  lia- 
bility distinct  from  that  arising  out  of  the 
appropriation  of  the  right  of  way,  and  that 
when  the  want  of  care  consisted  In  the  omis- 
sion to  build  a  culvert  to  carry  off  the  water 
of  a  slough,  and  the  diversion  of  it  into  an- 
other slough,  whereby  the  land  of  plaintiff 
was  wrongfully  Injured,  the  plaintiff  could 
recover  damages  for  the  permanent  injurr 
done  to  the  land.  In  the  subsequent  case  of 
Blzer  V.  Power  Co.,  70  Iowa.  147.  30  N.  W. 
172,  the  court,  dtlng  Van  Orsdol's  Case, 
isald:  "Where  an  Injury  is  permanent,  It  Is 
such  as  is  spok«i  of  In  the  books  as  original, 
—that  Is,  as  accruing  wholly  when  the 
wrongful  act  wios  done;  and  is  distinguish- 
ed from  an  act  which  is  to  be  regarded  as 
continuing,— that  is,  an  Injury,  that  could 
and  should  be  terminated,  and  is  to  be  com- 
pensated for  strictly  with  reference  to  the 
past,  and  upon  the  theory  that  it  would  be 
terminated."  Where  a  railroad  company  du- 
ly authorized  by  law  to  construct  a  railway 
built  an  embankment  partly  on  the  bed  of 
a  river,  and  thereby  changed  the  currev^  of 


Digitized  by  Google 


m 


24  SOUXHBASTERN  BBPORTER. 


the  streuQ  from  Its  proper  course,  and  caus- 
ed tt  to  wosb  away  adjacent  land.  It  vaa 
by  the  8niir«ne  court  of  Massachusetta 
In  Fowle  T.  Railroad  Co.,  107  Masa.  354, 
that  a  second  action,  brought  to  recover 
damage  for  the  wrongful  washing  away  of 
mine  of  plaintiff's  land,  due  m  the  same  di- 
version of  the  water  course,  was  barred  by 
the  Judgm«it  in  the  former  acttim  Instltii^ 
ed  for  the  same  purpose,  though  sereral 
acres  of  land  had  been  washed  away  after 
the  Judgment  In  the  first  and  before  the 
brlii^hig  of  the  last  action.  Qray,  J.,  for  the 
cour^  said:  'The  embaiUuuent  of  the  de> 
fendAnt  was  a  permanent  structure  which, 
without  aiv  further  act  except  keeping  It 
In  repair,  must  continue  to  turn  the  current 
of  the  rirer  In  such  a  manner  as  gradually 
to  wash  away  the  plaintiff's  land.  For  this 
Injury  the  plaintiff  might  recover  In  one 
action  entire  damages,  not  limited  to  those 
which  had  been  actually  suffered  at  the 
date  of  the  writ;  and  the  Judgment  In  one 
such  action  is  a  bar  to  anoUier  like  action 
between  the  parties  for  subsequent  Injuries 
for  the  same  cause.  Town  of  Tn^  t.  Oheshiie 
R.  Co.,  8  Fost  (N.  H.)  88;  Wfumer  T.  Bacon,  8 
Gray,  397,  402,  406.  *  •  *  This  case  Is 
not  like  one  of  Illegally  flowing  land  by 
means  of  a  mill  dam,  when  the  cliange  is 
not  caused  by  the  mere  existence  of  the  dam 
itself  but  by  the  height  at  which  the  -wKta 
is  retained  by  It  *  *  *  Nor  Is  it  the  case 
of  an  action  against  a  grantee  who,  after 
notice  to  remove  it,  maintains  a  nuisance 
erected  by  his  grantor."  Whoi  the  same 
case  came  up  on  appeal  again  (U2  Mass. 
334,  338),  tbe  court  said:  "As  a  general 
rule,  a  new  action  cannot  be  brought  unless 
there  be  a  new  unlawful  act,  and  fresh  dam- 
age. There  Is  an  exception  to  this  rule  In 
cases  of  nnlsanc^  where  damages  after  ac- 
tion brought  are  held  to  be  recoverable  be- 
cause every  continuance  of  a  nuisance  Is  a 
new  injury,  and  not  merely  a  new  damage. 
The  case  at  bar  Is  not  to  be  treated  strictly. 
In  this  respect,  as  an  action  for  an  abatable 
nuisance.  More  accurately  It  Is  an  action 
against  the  defendant  for  the  construction 
of  a  public  work  under  its  charter  in  such 
a  manner  as  to  cause  unnecessary  damage 
by  want  of  reasonable  care  and  skill  in  Its 
construction.  For  such  an  Injury  the  reme- 
dy Is  at  common  law.  And  If  It  results  from 
a  cause  which  is  either  permanent  in  Its 
character,  or  which  Is  treated  as  permanent 
by  the  pstfties,  it  Is  proper  that  entire  dam- 
ages should  be  assessed  with  reference  to 
past  and  probable  future  injury."  In  Smith 
T.  Railroad  Go.,  28  W.  Va.,  at  page  453,  the 
court  said:  **Where  the  damages  are  of  a 
permanent  charactw,  and  affect  the  value 
of  the  estate,  a  recovery  m^  be  had  In  a 
suit  at  law  <a  the  entire  damage  In  one  ac- 
tion." Tbe  action  In  that  case  was  brought 
an  abutting  owner  against  a  rallw^ 
company  whose  road  was  constructed  along 
the  street  In  his  front,  and  asking  an  In- 


junction on  the  ground  that  he  would  oQur- 
wise  be  driven  to  r^jteated  actions  at  law. 
High,  in  his  work  on  Injunctions  (section 
(S02),  says:  "The  construction  of  a  railway 
in  a  city  Is  not  regarded  as  a  nuisance  per 
8^  and  the  laying  of  Its  ttadfc  along  a  pub- 
lic street  will  not  be  enjoined  on  that  ground. 
Nor  can  a  private  property  owner,  abutting 
upon  and  owning  the  fise  to  tiie  center  of  a 
street,  enjoin  the  construction  of  an  ordi- 
nary surface'  railway  In  the  street  on  the 
ground  of  nuisance."  The  same  prlndiOe 
was  recognized  by  this  court  In  Brown  t. 
Railroad  Co.,  83  N.  a  128,  virhera  the  court 
refused  an  Injimctlon  and  order  of  abate- 
ment on  the  ground  that  the  straetnre  com- 
plained of  (a  rallwior  trestie)  was  being  used 
for  the  benefit  of  the  public  This  vras  an 
eEqillcit  recognition  of  the  doctrine  that  no 
Btructnre  erected  by  ft  chartered  railway 
company,  and  constantly  used.by  It  In  serv- 
Ing  the  public,  is  to  be  conpideted  uid  dealt 
with  as  a  continuing  nuisance  because  Its 
unskllltul  and  defective  construction  has 
Injured  tiie  land  of  a  neighboring  proprietor. 
Tet  It  is  familiar  learning  that  there  la  no 
elementary  principle  nptm  which  continued 
actions  have  been  held  to  lie  for  the  wrong- 
ful erection  of  a  stmctore,  maeBt  In  cases 
where  Its  erection  was  a  trespass  resulting  In 
a  nuisance,  and  then  for  tiie  purpose  of  bring- 
ing about  a  removal.  It  must  be  conceded, 
then,  that  unless  a  raflwsy' embankment  or 
advert,  \^ilch  c>bstructs  the  passage  of  the 
water  of  a  nonnavl^ble  stream  in  ordinary 
freshets  so  as  to  pond  it  back  upon  and  In- 
jure a  landowner,  is  a  nnlaance,  the  damage, 
present  and  prospective,  must  be  assessed  In 
one  action.  If  this  \b  not  true,  the  authori- 
ties that  we  have  already  dteid,  and  those 
that  we  purpose  iveeently  to  add,  embracing 
cases  from  the  leading  courts  of  the  country, 
and  opinions  of  eminent  text  writers,  an 
founded  upon  a  misconception  of  the  law. 

In  Bngland,  wbero  the  act  of  parilament 
authorises  the  bringing  of  an  action.  In  such 
cases  as  that  before  us,  by  a  landownw  who 
can  show  any  special  injury  done  to  his  land 
by  the.  construction  of  the  road,  It  vraa  h^ 
that  a  ^prietor,  whose  premises  abutted  on 
a  lUghwoy  00  feet  wide,  could  recov^  imly 
permanent  damages  for  Injury  to  his  land 
caused  by  the  bnlldlng  of  an  embankment  by 
a  nOlway  covering  20  feet  of  the  highway  in 
his  front  Beckett  v.  Railroad  Co.,  (1887) 
li.  R.  8  O.  P.  82.  In  Railroad  Go.  v.  Ss- 
terl^  supra,  the  supreme  court  of  Kentucky 
rested  the  ruling  in  part  upon  the  proposition 
that  'an  abutting  owner  upon  a  street  dedi- 
cated to  the  use  of  the  public,  having  no  poo- 
session  or  right  of  poasesBkm  In  such  blghwaj, 
could  not  at  common  law  have  maintained 
an  action  for  trespass  qoare  elauaum  freglt, 
but  must  have  brought  an  action  on  the  case. 
Where  the  easement  of  such  abutting  owner 
was  Interfered  vritii  by  the  conetroctlon  ct 
a  railroad,  tbe  court  held  that  he  could  re- 
cover a  sum  representing  the  diminution  In 


Digitized  by  Google 


BIBLET  V.  SBABOABS  ft  B.  B.  CO. 


788 


raloe  of  hiu  land  or  lot  by  the  location  and 
lue  of  the  railway  teack  In  hla  front  In 
Oadle  T.  Railroad  Oo.,  mvsm,  which  was  more 
neaiiy  In  point,  the  court  held  that,  where 
an  Injiiiy  to  land  was  doe  to  the  unakUlfnl 
construction  of  a  railroad,  the  measure  of 
damage' was  the  dlfFerence  between  the  raloe 
of  his  property  with  the  road  as  constmcted, 
and  Its  estimated  value  with  the  line  prop- 
erly constmcted.  In  City  ot  North  Vernon 
T.  Yoegler,  103  Ind.  814. 2  N.  K.  821,  the  court 
held  that,  while  the  municipality  was  liable 
for  an  injury  doe  to  the  negligent  and  unstdll- 
fnl  manner  of  making  an  improrement  by 
grading  its  streets,  such  pnbUc  work  was  not 
a  nuisance,  and,  being  of  a  permanent  char- 
acter, so  that  no  fresh  injury  could  result  from 
it,  the  damage,  present  and  itrospectlTe, 
should  be  assessed  In  one  action.  In  M^ares 
T.  Town  of  Wilmington,  8  Ired.  73,  the  plaln- 
tlffl  brought  an  action  on  the  ease  to  recover 
damage  for  the  nnsklllfol  and  negligent  grad- 
ing of  a  street  in  his  front  Ttm  court  there 
affirmed  a  Judgment  for  permanent  damage, 
and  sustained  the  view  that  a  corporation,  au- 
thorised by  law  to  do  such  work,  could  incur 
no  llaUllty  in  having  It  done,  except  for  in- 
.Juries  due  to  careless  construction.  The 
same  principle  was  applied,  as  we  liave  seen, 
In  Brown  v.  Bailroad  Co.,  supra,  to  quasi  pnb- 
Uc oHporatlais.  After  having  given  Its  sanc- 
tion to  the  proposition  that  though  the  on- 
sldllfnl  construction  of  a  tru^  or  teldge  by 
a  railroad  company  may  cause  spedsl  damage 
to  a  neighboring  landowner;  the  structure  is 
not  a  nuisance,  It  would  seem  that  authority 
as  well  as  reason  would  lead  to  the  adoption 
by  this  court  of  the  rule  that  permanent 
damage  can  be  recovered  for  such  Injuries, 
as  well  as  for  flie  same  kind  of  wrong  on  the 
part  of  such  public  agencies  as  cities  and 
towns.  In  White  v.  Railroad  Co..  113  N.  G. 
810. 622, 18  S.  B.  330,  where  It  was  found  that 
a  railway  company,  regularly  chartered,  had 
built  its  track  upcoi  a  street  by  a  license  from 
the  <dty,  Chief  Justice  Shepherd,  speaking  for 
the  court,  said:  "If  this  be  so,  the  plaintiff 
may  maintain  a  common-law  action  fbr  dam- 
ages to  be  assessed  up  to  the  time  of  the  trial, 
or  It  seems  she  may  sue  for  the  permanent 
damage,  if  any,  whl<dk  has  been  Inflicted 
upon  her  propoty  by  reason  of  the  location 
and  construcUon  of  the  deftedan^s  road,  and 
by  so  doing  confer  upcm  the  defendant  (so  far 
as  she  is  cwcemed)  an  easement  to  occupy 
the  street"  Here  we  find  the  doctrtne  laid 
down  that  In  a  case  where  the  railroad  Is  not 
proceeding  stricUy  under  its  statutory  an- 
tiiorlty  to  c<mdemn  the  plaintiff  can  at  his 
Section  hting  an  action  for  the  trespass  or  for 
the  permanent  damage.  It  most  be  acknowl- 
edged that  the  ruling  in  that  case  is  In  con- 
flict with  some  other  obiter  expressions,  but 
is  more  nearly  In  harmony  with  the  current 
of  anthortty  elsewhwe.  The  question  wheth- 
er the  damages  should  be  assessed  for  the 
permanent  injury, 'or  whether  repeated  ac- 


tions should  be  brought,  was  sot  dliaetSy 
raised,  either  in  Knight  v.  Bailroad  Co.,  Ill 
N.  a  SO,  15  S.  B.  929.  In  Adams  v.  Ballnnd 
Co.,  snpia,  nor  in  SpHman  v.  Navigation  Co., 
74  N.  C  675.  The  two  first  opinions  were,  In 
BO  fiur  as  tbey  referred  to  that  subject  obiter. 
While  tbae  is  B<mie  conflict  of  authority,  it 
seenu  manifest  tb&t  it  Is  cimtrary  to  public 
pidicy  to  hare  every  embsnkmoit  abutting 
on  a  stream,  and  eveiy  tzestie  and  culvert 
under  which  a  natural  water  course  flows, 
made  subject  to  the  uncertainty  of  being  de- 
dared  a  nuisance  upon  the  flnding  of  a  Jury 
that  It  is  not  properly  constructed.  No  such 
mischief  as  a  wlllfnl  omission  to  provide  suf- 
ficient water  ways  Is  to  be  apprehended"  where 
It  entalla  a  liability  for  any  diminution  in  the 
value  of  land  consequent  upon  such  n^ll- 
genoe.  Such  a  remedy  affords  ad^uate  jiro- 
tection  for  all  injury,  without  Interfering 
with  the  discbarge  by  the  corporation  of  its 
duties  to  the  puMlc.  The  Injury  Inflicted  by 
a  railway  company  occupying  land,  held  In 
the  exercise  of  the  right  of  eminent  domain, 
by  reason  of  nnsklllfnl  construction  of  em- 
bankments, culverts,  or  bridges.  Is  to  be  dis- 
tinguished from  the  obstruction  by  It  of  a 
navigable  river  without  lawful  antbority. 
Such  streams  being  public  highways,  an  ob- 
struction to  the  navigation  of  them  Is  a  public 
nuisance  which  m^  be  abated  1^  any  one 
'Srho  is  annoyed  thereby."  State  v.  Pairott 
71  N.  C.  812;  State  v.  Dibble,  4  Jones- (N.  C.) 
107;  Wood,  Ntils.  i  730.  The  railway  com- 
pany Is  In  the  lawful  occupation  of  every  foot 
of  Its  way  that  it  Is  authorized  by  law  to 
take,  and  where,  by  neglect  In  constructing 
its  road,  Injury  Is  done  that  is  not  covered  by 
the  compensation  made  for  taking,  public  pol- 
icy requires  that  the  additional  damage  should 
be  compensated  for  In  one  action,  rather  than 
that  a  quasi  public  servant  should  be  sub- 
jected to  continual  annoyance  by  suits  al- 
lowed by  law  only  upon  the  theory  that  they 
will  lead  to  the  removal  of  the  structure,  or 
some  portion  of  It  The  law  does  not  con- 
template that  such  petty  annoyances  as  be- 
ing compelled  to  tear  down  embankments 
abutting  on  every  llttie  stream,  trestie,  and 
culvert  shall  Impair  the  efficiency  of  railways 
as  safe  and  expeditions  carriers  of  freight  and 
passengers.  When  we  attempt  to  evolve  a 
consistent  and  reasonable  rule  for  assessing 
damage  for  Injuries  due  to  the  careless  build- 
ing of  bridges,  embankments,  and  tresUes, 
we  are  confronted  not  only  with  the  obiter  ex- 
pression referred  to,  but  with  the  fact  that 
the  rule  laid  down  obiter  In  Knight  v.  Rail- 
road Oo.  is  not  easily  reconcilable  with  that 
followed  on  the  first  appeal  In  Emery  v.  Rail- 
road Co.,  102  N.  a  228.  229,  0  B.  B.  130,  though 
it  at^ears  that  tbe  question  raised  on  both 
appeals  was  whether  the  plaintiff  was  gnllfy 
of  contributory  negligence.  When  the  same 
case  was  again  before  the  court  on  appeal 
(100  M.  a  688;  14  S.  B.  862).  the  discussion 
was  confined  to  contributory  negligence  and 
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to  the  doctrine  of  tbe  Ideal  prudent  man,  as 
to  vhldi  It  boa  berai  oTerrnled  in  Hlnsbaw  t. 
BoUroad  Co..  (at  thla  term)  24  S.  B.  426. 

Tbe  legiBdatare  may  empower  a  steam- 
railway  company,  wblcb  already  has  tbe 
license  of  a  to  occupy  a  public  street 
with  Its  track*  to  take  In  tbe  exercise  of  tbe 
riffbt  of  eminent  domain  wbaterer  interest 
abutting  proprietors  bare  tberetn,  or  to 
make  compensation  for  wbatever  injnzy  tbey 
may  sustain,  as  bolders  of  ilsbts  or  ease- 
ments in  tbe  street,  by  reason  of  tbe  con- 
struction and  operating  of  the  road.  It  has 
been  decided  In  Wlilta  v.  Railroad*  Co.,  supra, 
ttiat  wbere  no  sucb  steps  bad  been  taken, 
but  tbe  streets  were  occupied  under  a  license 
from  tbe  municipality,  tbe  abutting  owne^ 
might  elect  to  waive  the  want  of  authority 
to  c<»idenm,  and  to  demand  damages,  pres- 
ent and  prospective,  or  to  aidi  compensation 
only  up  to  tbe  time  of  triaL  In  some  of 
tbe  states,  and,  it  seems,  in  England,  wbere 
suit  Is  brought  for  an  Injury  to  land  in  tbe 
nature  ot  a  prlvato  nuisance  created  by  an 
indlTldnal.  tbe  judgment  In  the  first  suit  of 
this  nature  may  be  pleaded  In  bar  of  recov- 
ery In  any  subsequent  action  for  tbe  same 
ni^sance.  Tbe  court  of  Illinois  drew  a  very 
alee  distinction  In  such  actions  between 
cases  where  the  nuisance  Is  alleged  as  tbe 
cause  of  action  and  where  it  is  brought  for 
diminution  In  tbe  value  of  tbe  land  by  rea- 
son of  the  nuisance.  In  that  case  (Railroad 
Co.  V.  GrabiU,  50  IlL  241)  tbe  injury  com- 
plained of  by  the  owner  of  a  lot  grew  out 
of  tbe  erecting  and  maintaining  cattle  pens 
near  bis  premises.  Tbe  court  held  that  he 
might  elect  to  bring  an  action  solely  for  the 
nuisance  of  rendering  tbe  air  uuwholesomc, 
and  In  that  event  a  similar  recovery  might 
be  had  in  a  suit  brought  to  any  succeeding 
term,  while  the  nuisance  shotild  be  kept  up. 
But  It  was  also  held  that  where  tbe  plain- 
tiff declared  for  the  depreciation  of  his  land, 
as  well  as  for  tbe  annoyance  of  the  nuisance 
to  him  while  occupying  the  premises,  perma- 
nent damages  would  be  allowed,  and  the 
Judgment  would  operate  as  a  bar  to  any  sub- 
sequent suit  for  Injury  due  to  tbe  erection  of 
tbe  pens.  An  Intimation  that  sucb  an  elec- 
tion may  be  made  In  all  cases  where  a 
nuisance  presents  the  two  aspects  of  con- 
stant annoyance  and  of  diminishing  tbe 
value  of  land  in  tbe  vicinity  is  made  In  a 
recent  case  decided  by  tbe  court  of  West 
Virginia.  Watts  v.  Railroad  Co.,  19  S.  E. 
621.  In  Fowle  v.  Railroad  Co.,  supra,  tbe 
supreme  court  of  Massachusetts  laid  stress 
upon  the  fact  that  tbe  plalntltF  In  the  first  ac- 
tion had  declared  not  only  for  the  injury  In 
washing  away  about  30,000  cubic  feet  of 
earth,  but  in  that  "tbe  residue  of  said  parcel 
by  reason  of  tbe  premises  has  been  greatly 
lessened  in  value,"  and  tbe  fact  that  tbe  as- 
sessment had  been  made  upon  sucb  a  com- 
plaint and  the  damages  accepted  was  as- 
signed as  a  reason  for  holding  that  the  new 


action  was  barred  tiy  the  record  and  Judc- 
ment  In  the  former  suit  Tbe  better  opinion 
Is  that  in  all  miGh  cases  prospectiTe  damagea 
may  be  recovered  if  demanded  by  the  plain- 
tiff, and  that  tbe  defendant  railway  may 
also,  at  its  option,  elect  to  have  a  perma- 
nent aBseasment  made.  Succestive  actions 
being  permitted  as  an  Inducement  to  remove 
the  nuisance,  no  such  reason  exists  where 
the  structure,  on  account  of  its  pnbUc  nature 
is  not  in  law  a  nuisance.  Upon  this  prin- 
ciple, wbere  a  plaintiff  elects  to  annoy  a 
corporation  which  owes  duties  to  the  pnbUc, 
and  there  Is  dai^r  that  Its  efficiency  as  a 
public  servant  may  be  thereby  Impaired,  tlie 
defendant  has  an  equity  to  compel  the  as- 
sessment ot  tbe  entire  damages  in  a  single 
action.  This  equitable  right  was  enforce- 
able, under  the  tormsT  practice  by  a  blU  in 
chancery,  but  under  tbe  Code  may  be  assert- 
ed by  demand  In  an  answer.   Where  the 
law  declares  the  damage  In  its  essential  char- 
acter permanent,  the  defendant  is  entitled  to 
the  benefit  of  tbe  fundamental  principle  that 
it  is  hi  the  interest  of  the  public  that  tbm 
should  be  an  end  of  litigation.  Bven  wbere 
the  trespass  results  in  a  contlnning  nuisance 
for  which  repeated  actions  lie,  it  Is  a  well- 
establlshed  principle  that  the  plaintiff  can 
file  his  bill  to  prevent  multlplidty  of  ac- 
tions, and  liave  his  entire  damages  assessed 
at  once,  or,  to  state  It  more  accurately,  may 
obtain  an  order  tliat  upon  the  payment  of  per- 
manent damages  no  injunction  shall  issue.  1 
Pom.  Eq.  Jur.  8  271;  2  Beach,'  Mod.  Eq.  Jur. 
727.  On  tbe  other  band,  the  right  to  appeal 
to  a  court  of  equity  for  protection  against 
vexatious  litigation  must  be  extended  also 
to  a  defendant  where  It  appears  that  the 
plaintiff  iias  elected  to  annoy  him  with  a 
succession  of  suits,  the  subject-matter  of  all 
of  which  may  be  settled  in  a  single  action. 
1  Pom.  Eq.  Jur.  {  254.  It  being  once  con- 
ceded that  present  and  prospective  damages 
are  recoverable,  a  quasi  public  corporation 
not  only  has  tbe  clear  equity  of  all  other  de- 
fendants to  be  protected  against  vexation, 
but  to  appeal'  to  the  courts  upon  tlie  addi- 
tional ground  that  the  public  may  be  sut>- 
Jected  to  annoyance  by  any  proceeding  which 
Is  calculated  to  Impair  its  capacity  to  serve 
Its  patrons.  Tbe  Code  of  Civil  Procedure  Is 
founded  upon  tbe  principles  and  practice  of 
courts  of  equity,  rather  than  courts  of  law, 
and  the  provision  for  consolidating  actions 
that  may  be  disposed  of  by  a  single  trial  Is 
but  an  affirmance  of  the  equitable  doctrine 
of  preventing  a  multiplicity  of  suits. 

Upon  a  careful  consideration  of  tbe  au- 
thorities already  cited  and  those  that  will 
be  added,  and  the  reasons  on  which  they  rest, 
we  deduce  the  following  principles  as  decis- 
ive of  the  questions  involved  in  this  ai^eal: 

1.  A  railway  company  that  has  constructed 
its  road  under  lawful  authority  creates 
neither  an  alutable  public  nuisance  nor  a 
oontlnuUig  prirsto  nuisance        fslllng  to 
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leave  snffldent  space  between  embankments, 
or  hj  means  of  culverts  for  tbe  passage  of 
the  water  of  nmnlng  streams,  in  case  of  anr 
rise  In  the  streams  that  mlgbt  reasonably  be 
ejected;  and  the  Injury  due  to  that  cause 
may  be  compensated  for  the  assessment 
of  present  and  prospeetlre  damages  In  a 
single  action. 

2.  It  is  the  legal  right  of  either  plaintiff 
w  defendant  to  elect  to  have  permanent 
damages  assessed  in  such  an  action  upon  de- 
mand  made  In  the  pleadings,  and  when 
either  makes  the  demand  the  judgment  may 
be  pleaded  in  tar  of  any  subsequent  action. 
The  defendant  is  re<inlred  to  set  iqi  this  or 
any  other  equity  upon  which  It  relies,  as 
well  as  to  proTe  the  averment  on  the  trial 
But  where  a  plaintiff  is  allowed,  without 
objection,  to  have  such  damage  apportioned, 
the  Judgment  is  not  a  bar,  and  either  ^ar^ 
to  a  subsequent  suit  involTlng  the  same  ques- 
tion may  demand  that  both  present  and  pros* 
pectlve  damages  be  assessed,  and  upon  proof 
of  a  prerions  partial  assessment  the  jury 

consider  that  fact  In  diminution  of  the 
permanent  damage. 

3.  The  measure  of  damage  Is  the  difference 
in  the  ralue  of  the  plaintiff's  land  with  the 
raHway  constructed  as  It  Is  and  what  would 
have  been  Its  value  had  the  road  been  sklll- 
fully  constructed.  Gadle  v.'  Railroad  Co., 
supra. 

4.  The  statute  of  limitations  begins  to  mn 
in  BDch  cases,  not  necessaiUy  from  the  con- 
struction of  the  road,  but  from  tbe  time  when 
the  first  Injury  was  sustained.  Van  Orsdol's 
Oase,  supra,  at  page  473,  56  Iowa,  and  page 
3TO,  8  N.  W. 

Having  set  up  In  Its  answer  that  tbe  dam- 
age was  permanent,  and  excepted  on  the  trial 
to  tbe  refusal  of  the  coort  to  snbmlt  an  Issue 
Involving  that  questlMi,  tbe  defendant  Is  en- 
titled to  a  new  trial  It  is  not  necessary  to 
pass  upon  all  other  questions  discussed.  In- 
deed, we  did  not  understand  counsel  to  serl- 
oady  In^  that  tbe  suit  in  Tliglnla  oonld  be 
pleaded  in  bar  here,  or  that  any  injury  done 
to  land  in  anotbor  state  could  be  considered 
In  this  actloa    New  trial. 


Ciu  N.  c.  KS) 

SULLIVAN  et  aL  V.  FIBLD. 
(Snprane  Cktnrt  of  North  Carolina.    May  19, 
1896.) 

DmrscsBSAaT   Pahtibs— Obobdbhts*  Bstubs— 
Sals  vob  Dsbtb — Gdaraittob — Konos  or 

DBVA0LT  OP  DBBTOR. 

1.  The  joinder  of  nnneceBsary  parties  Is 
not  cTonnd  for  demurrer. 

2.  An  allegatioii.  In  a  complaint  against  an 
administratmr.  that  the  pwsonal  and  other  as- 
seta  are  insofficieDt  to  pay  costs  and  plalntiCfB 
debt,  and  that  a  sale  of  propert;r  conveyed  to 
defendant  is  neceeaaiT,  are  anffident  to  charge 
that  property  with  the  payment  of  plaintiiFs 
debt. 

3.  A  guarantor  is  not  entitled  to  notice  of 
defanit  in  payment  by  hie  principal,  from  the 
holder  of  the  gaarantr,  when  the  principal,  at 
maturity  of  the  debt,  la  Instrivent  | 


Api>eal  from  superlw  court,  Guilford  coun- 
ty; Starbuf^  Judge. 

Action  by  SuHlvan,  Drew  ft  Co.  against 
E.  H.  O.  neld,  admlnist^tor.  and  another. 
From  a  judgment  for  plaintiffs,  defendant 
administrator  appeals.  Affirmed. 

J.  B.  Boyd,  for  appellant.  L.  M.  Scott 
and  Dlllard  &  King,  for  appellees. 

FAIBGLOTH,  a  J.  Tbe  i^^tiffis  sue  the 
defendant  administrator  of  J.  B.  Field  as 
guarantor  for  tbe  amount  due  by  the  defendr 
ant  Sally  B.  Bobo  for  goods  sold  and  de- 
livered to  ber  In  1880-02.  The  guaranty 
was  In  these  words:  **In  consideration  of 
one  d(dlar  to  me  in  hand  paid,  the  recdpt 
whereof  Is  hereby  acknowledged,  I  herein 
guaranty  the  pigment  in  full  for  all  goods 
sold  and  delivered  by  you  to  Mrs.  S.  B.  Bobo, 
of  OreoisboTo,  N.  on  a  cr^t  of  60  toys; 
consenting  to  any  extension  of  time,  or  any 
other  arrangement  tot  payment,  made  at 
any  time  between  you  and  her,,  at  ymir  <^ 
tlon.  This  is  to  be  considered  a  continuing 
gnanmty,  and  binding  on  the  personal  repre- 
sentatives of  tbe  parties  hereto.  Witness 
my  hand  and  seal  this  8th  day  of  October, 
1890.  [Signed]  J.  B.  Field."  The  defend- 
ant demurs  to  the  complaint,  aa  foUows:  , 

1.  In  the  ai^rament,  a  misjoinder  of  par^ 
ties,  In  that  the  principal  debtor  and  the 
guarantor  are  made  parties  d^endant. 

A  defendant  may  demur  to  thft  complaint 
when  It  appears  that  there  Is  a  defect  of  par- 
ties plaintiff  and  defendant  Code,  |  239. 
subd.  4.  Too  many  parties  Is  surplusage  on- 
ly, cored  1^  Judgment  for  costs,  or  disclaim- 
er. A  misjoinder  of  one  who  Is  a  necessary 
party  is  tetal,  for  he  will  not  be  bound  t^^ 
tbe  Judgment.  This  affects  the  merits.  A 
misjoinder  of  one  who  Is  not  a  neeessaty 
par^  Is  surplusage;  Green  v.  Green,  6D  N, 
C.  204.  In  this  case  no  judgment  Is  asked 
for,  or  rendered  against,  Mrs.  Bobo,  so  that 
her  presence  Is  harmless. 

2.  That  there  Is  no  sufficient  allegation 
that  the  personal  assets  are  not  ample  to 
satisfy  the  plaintiffs'  claim  without  selling 
the  property  conveyed  to  defendant,  or  that 
the  other  assets  have  been  exhausted. 

On  examination  of  the  cinnplalnt,  we  And 
it  substantially  alleged,  three  times,  that  the 
personal  and  other  assets  are  Insufficient  to 
pay  coats  and  plaintiffs*  debt,  and  that  a 
aale  ot  the  property  conveyed  to  the  de- 
ftmdant  Is  necessary. 

8.  That  no  notice  or  demand  vras  given  or 
made  to  the  defendant  guarantor  that  the 
debt  had  not  been  paid  tbe  principal  debtp 
or  before  this  action  was  commenced. 

As  a  genottl  rule  a  party  secondarily  lia- 
ble Is  entitled  to  notice  of  the  default  of  tbe 
party  primarily  liable.  An  Indorsee  Is  held 
to  strict  punctnalItT  in  presenting  the  note 
for  payment  to  the  indorse  on  fallnre  of 
payment  by  tbe  maker.  It  is  the  duty  of 
the  holder  of  a  guaranty,  ordinarily,  to  make 
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a  demand  of  the  maker;  bat  If  he  be  insol- 
vent It  Is  unnecessary,  and  the  failure  to  do 
so  yrUl  not  discharge  the  guarantor,  for  he 
mnst  show  that  by  the  guarantee's  negli- 
gence he  has  sustained  a  loss,  and  herein  a 
guaranty  differs  from  an  Indorsement.  A 
guarantor's  undertaldng  is  that  If  the  money 
cannot,  by  due  diligence,  be  collected  out  of 
the  principal,  be  will  .pay  it,  but  in  case  of 
Insolvency  of  the  principal  an  attempt  to 
collect  would  do  no  good.  Ashford  t.  Bobin- 
•on,  8  Ired.  114;  Farrow  r.  Respess,  11  Ired. 
170;  Jonefl  v.  Ashford,  79  N.  a  172.  It  la 
alleged  in  the  complaint  and  admitted  "that 
defendant  Sally  E.  Bobo,  who  made  the 
debt  to  the  plaintiff  firm  as  aforesaid,  failed 
to  pay  the  same  at  maturity,  or  at  any  time 
since,  and  all  the  time  was  totally  insolvent, 
and  unable  to  pay  the  same."  We  see  no 
wror  ia  bla  lionor'a  Judgment  Affirmed. 


(iii  N.  O.  IBS) 

ATWAIVB  T.  TABTHINO. 
OSoprane  Gout  of  Nwdi  GaxoUna.    Hay  19, 
lSg6L) 

GOKTEIBOnOV— AOOOMMODATIOIT  IkDOSSIU. 

Partie*  who  indorse  a  note  tor  the  ac- 
etmmiodation  of  the  maker,  before  it  is  dis- 
eonnted,  thoogh  at  different  times,  are  co-mre- 
tiea,  and  the  doetriue  of  contribution  applies. 

Appeal  from  superior  court,  Durham  conn* 
ty;  StaibndE,  Judge. 

Action  by  XL  W.  Atvater  against  Q.  0. 
Farthing  for  oontribotlcHL  Fiqm  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Fuller,  Winston  &  Fuller,  for  appellant 
Bheidierd,  Manning  &  Fonahee^  for  an>^Uee. 

FUBCHES,  J.  B.  H.  Atwater,  wishing  to 
borrow  money,  drew  a  note  for  $250,  payable 
to  J.  F.  Slaughter,  Jr.,  cashier;  and  the  plain- 
tiff, SL  W.  Atwater,  and  the  defendant  Q.  O. 
Farthing,  indorsed  the  same  for  the  accom- 
modation of  the  principal,  B.  H.  Atwater, 
and  he  procured  it  to  be  discoimted  at  the 
National  Bank  of  Durham.  The  plaintiff  in- 
dorsed this  note  some  days  before  the  de- 
fendant did.  But  both  indorsed  it  before  it 
was  discoimted.  The  plaintiff  afterwards 
paid  the  balance  of  this  note,  amounting  to 
about  $185.  And  the  principal,  B.  H.  At- 
water, t>eing  insolvent,  and  having  left  the 
state,  the  plaintiff  demanded  of  the  defend- 
ant contribution  of  one-half  of  the  amount  he 
had  luiid,  which  was  refused,  and  he  brings 
this  action  to  recover  the  same. 

This  case  Is  governed  by  Daniel  v.  Mao 
Bae,  2  Hawks,  590,  and  Dawson  v.  Pettway, 
i  Dev.  &  B.  390.  There  are  a  number  of  other 
cases  to  the  same  effect  hut  these  are  the 
leading  cases,  and  we  do  not  care  to  Incumber 
ttUs  opinion  with  other  authorities.  It  was  ad- 
mitted by  the  learned  counsel  who  argued  for 
tbe  defendant  that  Daniel  v.  MacBae,  supra, 
was  against  bim.  But  he  contended  that  this 
opinion  was  not  au[^rted  by  principle,  and 


was  In  conflict  with  the  adjadged  casea  of 
neady  eveir  state  of  the  Union,  and  that  It 
had  been  severdy  crltlclBed  by  thla  court 
But  whether  it  was  pat  on  sound  bualnesa 
principles  cr  not  (and  we  do  not  say  that  it 
was  not),  and  whether  It  luia  been  crltJkdaed 
or  not  (and  we  must  admit  that  It  haa  been), 
It  has  stood  for  itself  since  1823.  And  al- 
though It  was  criticised  by  Oaston,  J.,  dellver- 
ing  the  opinion  of  the  court  In  Dawson  t. 
Pettway,  supra,  in  1888.  he  then  said  it  had 
been  too  long  the  recognized  law  of  the  state 
to  be  reversed,  even  admitting  that  the  rea- 
soning upon  which  it  was  founded  was  not 
sound.  And,  if  it  had  been  the  recognized 
law  In  1839  for  too  great  a  length  of  time  to 
be  changed,  how  much  greater  la  that  rea- 
son now.  after  a  period  of  more  than  SO  yearn 
since  that  opinion  was  rendered  I  According 
to  thla  oidnloD  the  defendants  were  connue- 
tles,  and  subject  to  the  doctrine  of  contrlba- 
Uoa  We  can  add  nothing  to  the  argument 
contained  in  these  cases,  and  we  do  not  pro- 
pose to  reoccopy  this  field  of  dlscnaaion,  ex- 
hausted by  Jndge  Henderson  and  Judge  Gas- 
ton more  than  50  years  ago.  There  is  no 
error,  and  the  Jndgment  la  afBrmed. 


018  N.  a  l»7) 

.FAfiS  T.  BBOOK8. 
(Saprcaw  Oom  of  North  GaroUna.    1^  18^ 
18D6.) 

HoBTflAOBS— Salb  undbr  Dbbd  or  Tbubt— Tau>- 
TBE'8  CoHMisaioir. 

Plaintiff  executed  a  deed  to  defaidant 
la  trust  to  Bee  ore  a  debt,  with  power  to  sell  by 
advertiaement  on  default  of  payment  at  ma- 
tori^,  and  to  apply  the  proceeda,  "first  retaia- 
ing  6%  commismon  on  the  sale, 
compensatioo  f<v"  the  sale.  The  deed  also  i^o- 
vided  for  reconveyance  if  the  debt  should  be 

Said  before  iiale.  Plaintiff  haTioff  defaulted, 
efendant  advertised  the  land  for  sale;  bet, 
before  sale,  plain  tiff,  with  the  knowledge  and 
consent  of  the  trustee,  paid  tbe  debt,  interest, 
and  cost  of  advaiHalng,  and  demandea  his  b«id 
and  deed  of  trust.  Held  that,  the  debt  having 
been  paid  before  actual  sale,  defmdant  wmm 
not  entitled  to  commlsdon. 

Appeal  from  superior  ooort,  PerBon  coonty; 

Starbuck,  Judge. 

Action  by  John  O.  Paea  against  A.  L. 
Brooks,  trustee.  There  was  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

The  plaintiff  executed  a  deed  to  defend- 
ant in  trust  to  secure  a  debt  of  $4,000,  with 
power  to  sell  upon  default  in  payment  of 
the  bond  at  maturity,  after  advertising  as 
prescribed  In  the  deed,  and,  upon  sale,  to 
make  title,  and  apply  the  proceeds,  "first  re- 
taining 5  per  cent,  commissioa  on  the  sale  of 
the  whole  of  said  land,  as  a  compensation 
for  making  such  sale,  out  of  the  proceeds  of 
such  sale,"  with  a  provision  for  reconvey- 
ance If  tbe  debt  should  be  paid  off  by  the 
plaintiff  before  such  sale.  Default  was 
made,  and  the  defendant  advertised.  Tie 
plaintiff,  before  sale  day,  with  the  knowl- 
edge and  consent  of  the  trustee,  paid  the 
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debt,  Interest,  and  cost  of  adrertlslnff  tbe 
Bale,  and  deonanded  his  bond  and  deed  of 
trost,  which  was  refused  on  the  ground  tttat 
his  commiaBloDB  were  not  paid.  The  defend- 
ant claimed  5  per  cent  commlaelonB  on  $4,- 
017.77,  and  the  right  to  sell  for  Mb  commls- 
Bioaa.  He  was  enjoined  from  selling,  and 
ordered  to  reconvey,  the  court  holding  that 
be  was  not  entitled  to  the  commissions  nam- 
ed In  the  deed.  Defendant  appealed. 

W.  W.  Kltchln,  J.  W.  Graham,  and  Shep- 
herd ft  Bnsbee,  for  appellant  Boona,  Ma> 
ritt  &  Bryant,  tot  amwUee^ 

FAIBOLOTH.  G.  X  The  sole  q^iesUon  Is 
wheQier  tbn  trustee  Is  entitled  to  6  per  cent 
commissions,  according  to  the  agreement  set 
out  in  the  deed.  We  tiitnk  he  Is  not  The 
contract  was  that  he  should  hare  5  per  cent 
for  Uie  Side  of  the  land,  for  m^tny  sndi 
sal^  ont  of  the  proceeds  of  aadi  sale.  No 
sneb  sale  was  bad,  reason  of  the  debttn's 
haling  paid  tbe  debt,  interest  and  cost  itf 
adrerttslng,  before  sale  day,  as  was  stipulat- 
ed In  the  deed  he  might  do.  Tta  condltlcM 
on  whiph  the  commfssiona  were  to  become 
doe  has  not  been  performed,  and,  alftongh 
it  was  presented  by  the  pl&lntUf ,  tt  was  bis 
right  and  daty  to  pay  off  bis  debt  at  his 
pleosnre,  and  it  was  eontemplated  by  the 
express  terms  tit  Ibe  deed  that  be  could  do 
so.  Bxecntora,  gnardlans,  and  admlnlstntr 
tors  are  allowed  commlsslona  by  statote. 
At  common  law  a  sheriff  could  not  demand 
commlsslotts,  alttoogb  tlie  debtor  paid  the 
creditor  flu  amomt  of  tba  Jodcaent  after 
he  bad  leceSred  tbe  encntkm  and  made  his 
lory.  He  was  allowed  to  do  so  at  first  under 
ttw  act  of  1784,  now  In  the  Oode  (section 
8762).  There  Is  no  similar  statute  as  to 
tmstecs.  Gonrta  may  make  such  reasonable 
allowanee  to  tmsteea  as  seems  proper  under 
tbe  drctnnstances,  when  they  see  fit  to  do 
■o.  fllie  mle  was  stated  hi  Boyd  t.  Ha^rtdns, 
S  Der.  Bq.  ft36,  to  be  Jnst  aUovance  for 
tbne,  labor,  serrlceB,  and  expenses,  nnder  an 
tbe  drcnxDstances  that  may  be  shown  before 
a  master.*'  The  present  case  is  dlstlngnlsba- 
ble  from  Gannon  t.  McGape,  114  K.  O.  680. 
to  8.  IL  TQB,  and  20  S.  B.  276,  by  the  terms 
of  Ibe  eontracta  in  tbe  two  eases.  Affirmed. 


(US  N.  a  M) 

FABUSmS'  BANK  OP  BOXBOBO  T. 
GOTJGH  et  aL 
(Supreme  Goort  of  North  (JaroUna.    May  19, 
18B6.) 

NseOTIABU  ITOTS— DruTBRT— DaUT— LUBIUTT 

or  Sdrbtibs. 
1.  Where  a  note  made  payable  to  plaintiff 
bank  was  banded  by  the  maker  to  the  presi* 
dent  thereof,  who  received  it  indiTldaally,  and 
not  as  president,  and  adTaneed  the  amount  of 
the  note,  bnt  did  not  ^sconnt  the  note  with  the 
iMnk  nntll  two  years  aftmrards,  haying  for- 
gotten to  do  80  in  tlie  meantime^  there  was  a 
vitfBeient  delirery  of  the  same  to  the  liSBk  la 
bind  the  mretfes  thereon. 

'T.248.E.no.Il— 47 


2.  The  mere  AeAay  In  dellTering  a^d  note 
to  the  bank  did  not  release  the  snretieB,  par* 
ticnlarly  as  the  note  contained  a  stipulation 
that  the  sureties  agreed  to  continue  bound,  not- 
withstanding any  exteudon  of  time  to  the  prin- 
cipal, and  waived  all  notice  of  extendon,  and  as 
they  were  not  shown  to  hare  hem  prejudiced 
thereby. 

Appeal  from  Bui>erior  court  Person  coonty; 
Starbnck,  Jndge.  ^ 

AcUon  by  the  Farmers'  Bank  of  Roxboro 
against  K,  B.  Couch  and  others  on  a  promis- 
sory, note.  There  was  a  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Berersed. 

This  was  a  cItU  action  Instituted  before  J. 
J.  Lansdell,  J.  P.,  who  rendered  Judgment  la 
Cavor  of  plaintiff  against  all  the  def  aidants. 
The  defendant  Couch  did  not  appeaL  The 
defendants  Walker  and  Brooks  appealed  to 
the  superior  court  and  the  cause  came  on  for 
trial  before  Btarbock,  Judge,  and  a  Jury,  at 
the  special  term  of  Ferscm  superior  court,  Jbj^ 
nary,  1896,  Upon  the  conclusion  of  the  eri- 
dence,  the  parties  waived  a  Jury  trial,  and 
consented  that  the  court  should  find  the  facta, 
and  also  agreed  that  the  following  were  tbe 
foots  shown  by  the  evidence,  and  the  court 
adopted  as  Its  findings  the  facts  so  agreed 
upon  by  counsel,  which  are  as  follows:  That 
the  defendants  Walker  and  Brooks  signed  tbe 
note  sued  upon;  that  they  algned  said  not* 
as  sureties  of  Couch,  believing  the  nets  was 
to  be  dellTeared  to,  and  discounted  at  tbe 
Farmers'  Bank  at  Boxboro;  tttat  Goucta  land* 
ed  the  note  to  C  S.  Wlnstead  on  December 
2ti,  1892;  tbat  said  Wlnstesd,  as  an  attorney, 
held  certain  ctadms  for  coUectbn  against  said 
Couch,  and  received  the  note  from  Couch  in 
satisfaction  of  said  claims,  and  thereupon  paid 
said  claims  oat  of  his  own  pocket;  that  Wln- 
stead was  tbe  presldeit  of  tbe  tenk;  tbat  in 
receiving  the  note  Wlnstead  acted,  not  for  the 
b«nlc,  bnt  ftir  himself;  that  he  anuldered  tlM 
note  as  his  Indlrldnal  property,'  bnt  Intended 
to  IramedfaUaly  discount  It  at  tlie  liazik; 
he  torgot  to  do  so,  and  did  not  disconnt  tt  at 
said  bank  untn  December,  18&4;  that  until 
that  time  none  of  tbe  bank  officials  and  offi- 
cers, other  than  Wlnstead,  had  ever  heard 
of  the  note;  that  the  said  defendant  sureties 
never  made  any  Inquiry  as  to  the  whuxabouts 
of  the  note;  tbat  the  defendant  Conch  left  tbe 
state  In  Seiptonber,  1894;  tbat  whoi  the  note 
was  executed,  and  when  Condi  left  tbe  state, 
be  had  tnm  fSOO  to  91/)00  worth  of  personal 
property.  Upon  the  foregoing  facts^  the  court 
is  of  opinion  that  no  valid  ddlveiy  of  the 
note  was  made,  so  as  to  bind  defendant  sure- 
ties. It  is  ther^ore  adjudged  that  the  de- 
fendants J.  T.  Walker  and  O.  B,  Brooks  go 
without  day,  and  recover  their  costs  expended 
in  this  actlui.  to  be  taxed  by  the  clerk. 

W.  W.  Kltchln  and  A  L.  Brooks,  for  ap- 
pellant Boone,  Mwrltt  &  Bryant,  for  a.p- 
peBees. 

GIABK,  J.  The  note  was  signed  In  De- 
eitnber.  1882,  and  was  made  payable  to  the 
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jj^tt^Uff  bank.  It  was  handed  to  the  presi- 
dent of  tbe  liank,  who  received  It  IndlTtdually, 
and  not  as  president,  and  advanced  the  money 
for  the  amount  of  the  note,  paying  therewith 
certain  claims  In  his  bands,  which  he  held  as 
a  lavryer  against  the  principal  in  the  note. 
Tbe  president  intended  to  discount  the  note 
Immediately  at  the  ba^,  but  forgot  to  do  so 
till  December,  1894.  This,  though  delayed, 
was  a  valid  delivery.  Parker  v.  McDowell, 
05  N.  C.  219,  and  similar  authorities,  relied  on 
by  tbe  defendants,  do  not  apply,  became  here 
tbe  note  was  eventually  discounted  by  the 
payee  laank,  and  suit  Is  brought  by  It  as  a 
bona  flde  holder;  nor  did  the  temporary  hold- 
ing of  the  paper  by  WInstead,  and  his  ad- 
vancing money  on  It,  vitiate  It  1  Daniel, 
Neg.  Inst  {  792.  There  Is  no  evidence  that 
the  defendants,  the  sureties,  were  in  any  wise 
prejudiced  by  the  delay;  besides,  the  note  con- 
tains the  following  express  stipulation: 
said  Bnretles  hereby  agreeing  to  continue  and 
remain  bound  for  tbe  payment  of  this  note 
And  Interest,  notwithstanding  any  extension 
of  time  granted,  from  time  to  time,  to  tbe 
principal  debtor,  waiving  all  notice  of  snch 
extension  of  time  from  either  payor  or  payee." 
No  agreement  to  extend  time  is  shown,  and 
certainly  a  mere  delay,  not  amounting  to  the 
bar  of  tbe  statute  of  limitations,  cannot  re- 
lease the  sureties,  when  they  have  contracted 
that  an  express  extension,  though  made  with- 
out notice,  shall  not  discharge  them.  Upon 
tbe  facts  found,  judgment  sboold  be  entered 
below  tn  fftvor  of  tbe  iilalntlfl.  Rerened. 


<US  N.  C.  M») 

KXLLY  et  aL  T.  McNBILL  et  aL 
<8iipr«ie  Gonrt  of  Nnth  Garolinift.    May  10, 

PlBOL  TRDBT— &r*TUTB  OW  FRAUDS— EVIDBKOB. 

1.  To  establish  by  parol  an  agreement 
whereby  one  who  purchased  land  at  a  sale 
was  to  hold  It  in  trust  for  another,  it  most  be 
shown  that  the  agreement  was  made  ante- 
cedent to  the  sale;  otherwise  It  will  be  within 
the  statute  of  frands. 

2.  It  Is  the  province  of  the  jury  to  deter- 
mine whether  the  proof  of  tbe  antecedent  agree- 
ment is  clear  and  convincing  to  their- minds, 
but  thoy  mnet  find  that  there  is  some  evidence 
of  such  understanding,  and  saffidently  strong 
to  eonvlnoe  them  that  the  parties  concurred  in 
giviag  their  assent  to  It 

Appeal  tnm  sapaior  courts  Gbatham 
county;  StarbuCk.  Judge 

Action  ^  J.  Hell.  Kelly  and  otben  acainst 
A.  H.  McNeill  and  oUien.  Ttaera  was  a 
judgment  for  plalntitts,  and  defendants  ap- 
peal. Reversed. 

MacRae  &  Day,  W.  A.  Guthrie,  J.  W.  Hins- 
dale, T.  B.  Womack,  Sbaw  &  Scales,  H.  F. 
Seawell,  and  W.  E.  Murcblson,  for  appel- 
lants. Black  &  Adams  and  H.  A.  London, 
for  appelleei. 

AVERT,  J.  The  d^«idant8  requested  the 
court  to  Instroct  the  Jury,  among  otber 


things,  that  In  order  to  establish  the  trust. 
It  was  essential  that  the  plaintiffs  should  of- 
fer some  strong,  clear,  and  convincing  proof 
of  an  agreement  between  Grimm  and  Mc- 
Neill and  Richardson,  made  antecedent  to 
the  sale,  to  the  efTect  that  the  land  should 
.be  purchased  by  tbem  upon  the  trust  set  up 
in  the  complaint  This  instruction  was  not 
given,  either  in  terms  or  In  snbstance.  and 
the  failure  to  grant  the  prayer  is  assigned 
as  error. 

In  order  to  establish  a  parol  trust  of  this 
kind,  tbe  plaintiff  must  prove  an  agreement 
to  buy,  entered  Into  by  the  defendant  on  an 
occasion  anterior  to  the  time  of  sale  or  at 
the  sale,  but  before  tbe  purchase  was  actual- 
ly made.  A  declaration  by  a  defendant, 
when  the  property  Is  offered  to  bidders,  but 
before  the  purchase  Is  made,  Is  said  to  be 
contemporaneous,  in  the  sense  that  It  is  a 
part  of  tbe  same  transaction  in  wfalcb  the 
sale  Is  accomplished.  But  the  bargain  most 
be  shown,  by  declaration  or  otherwise,  to 
have  been  entered  into  prior  to  the  selling, 
though  but  an  histant  before.  Subseqnent 
agreements  by  parol  are  void,  under  the  stat- 
ute of  frauds,  whether  made  tbe  next  mo- 
ment or  the  next  year.  The  declaration  to 
uses  was  made  before  the  terre-tenant  had 
been  completely  invested  with  the  l^al  es- 
tate, and  It  is  such  declarations  that  have 
been  held  not  to  fall  within  the  prorlsioos 
of  our  statute  (Code,  SI  1532,  1534),  substi- 
tuted for  29  Car.  II  So  that,  strictly  speak- 
ing, any  agreement  that  la  relied  upon  to  in- 
graft a  trust  upon  what  appears  upon  its 
tace  to  be  an  absolute  deed,  though  It  ac- 
company tbe  act  of  buying,  must  be  made  in 
advance  of  the  transmission  of  any  interest 
by  the  sale.  Oobb  v.  Edwards,  117  N.  C. 
246,  23  S.  E.  241.  It  is  the  province  of  the 
jury  to  determine  whether  the  proof  la  dear 
and  convincing  to  their  minds,  but  they  must 
find  that  there  is  some  evidence  of  tbe  ante- 
cedent understanding,  and  suffldently  strong 
to  convince  tbem  that  the  parties  concurred 
In  giving  their  assent  to  It  Cobb  v.  Ed- 
wards, supra;  Helms  v.  Green,  106  N.  C. 
251,  11  S.  E.  470;  Ferrall  v.  Broadway,  95 
N.  O.  551;  Beny  v.  Hall,  105  N.  O.  164,  10 
S.  E.  903.  It  Is  clear  that  In  refusing  the 
instruction  asked  there  was  error  which  en- 
tltles  the  defmdauts  to  a  new  triaL 


,  (UC  N.  0.  8«) 
HILLIARD  et  aL  T.  CITT  OT  ABHBVILLE. 
OSnpreme  Court  of  North  OaroUaa.    Ifay  19i 

CoHsTrruTioHAL  Lav— Taxatiox— UirtroainTT— 
Dns  PsocBss  or  Law— Hohicipal  Cokpora- 

TIONB  — IhPROVBIIIKTS  —  ASSB88UBMT  —  IXJUHO- 

noH. 

1.  The  charter  of  Asbeville  (Acts  1891,  c. 
1S5)  makes  eadt  street  or  portion  of  a  street 
imiwoved  a  taxing  district,  by  requiring  the 
cost  of  the  total  improvement  on  ead)  street 
or  portion  of  a  street  improved  to  t>«  asco^ 
tained,  and  one-third  tliereof  assessed  on  the 
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propert7  abnttins  on  each  aide  of  the  rtiocty  pro- 
portlmed  according  to  the  '^frontBge"  of  e&ch 
owner,  and  providea  means  whereby  each  prop- 
erty owner  may  contest  hia  aaBessment.  Held, 
that  Hucfa  charter  doea  not  riolate  Const,  art  7, 
1 9,  requiring  all  taxes  to  be  imiffffiii,  or  article 
S,  I  S,  reqairliv  onlfonn  mle  for  tazioy  real 
estate  according  to  its  true  value  In  mon^. 

2.  Nor  does  sadi  charter  riolate  Const  V. 
8.  Amend.  14.  {  1.  and  Const  N.  C.  art  1,  i 
17,  in  that  tt  depriTes  persons  of  property  with- 
out compensation  and  due  process  of  law, 

a  The  charter  of  AsberiUe  (Acts  1891,  c. 
185)  makes  each  street  or  portion  of  a  street 
improTed  a  taxing  district,  reqoires  the  cost  ot 
the  total  improTement  on  eadi  street  or  portion 
of  a  street  improTed  to  be  ascertained,  and  one- 
third  th««of  assessed  npon  property  abutting 
OD  each  ride  of  the  street  so  ImproTed,  and  that 
the  chj  shall  pay  one-third,  "the  abntting  land 
on  each  side  assuming  the  liability  hereinoefore 
created."  Eel4,  that  the  assessments  on  the 
extj  on  each  side  of  the  street  are  not  lim- 
to  ooeniixth  ot  the  coat,  bat  to  one^Ird. 
4.  An  action  cannot  be  maintained  to  en- 
join the  collection  of  assessments  for  street  Im- 
proTcments,  payable  in  annual  installments, 
siuce  plaintiff  may  make  the  annual  payment, 
and  have  an  action  at  law  to  recover  it  hack; 
espedaUy  where  the  city  charter  prescribes  a 
apecial  method  by  which  the  validity  and  r^rn- 
larity  ot  sodi  asaesamrats  can  be  contMted. 

Appeal  from  superior  coort,  Bnocombe 
county;   Bobinson,  Judge. 

Bill  by  W.  B.  Hllliaid  and  othen  against 
the  city  of  Aaberllle  to  enjoin  the  collection 
of  aBseaaments  for  a  street  ImproTement 
From  a  Judgment  for  p]alndlfB,defradant  ap- 
peals. Bevened. 

Plain  tiffs  cont^ided  that  the  act  under 
which  defendant  was  proceeding  to  collect 
certain  special  asseesments  was  unconstlta- 
tlonal,  becabae  tt  violates  Const  N.  C  art  7, 
i  9.  requiring  all  taxes  to  be  uniform,  In 
that  the  rule  of  uniformity  Is  not  observed, 
the  abntting  laud  receives  no  benefit  over 
and  above  that  of  citizens  generally,  and  be- 
cause "there  Is  a  want  of  power,  and  the 
method  adopted  for  tbe  assessments  of  the 
benefits  la  so  clearly  tneqoltable  as  to  offend 
some  constitutional  principle,"  viz.  the  prin- 
ciple "that  no  person  can  be  deprived  of  his 
property  without  Just  compensation  and  due 
process  of  law."  Id.  art  1,  i  17;  Const  U. 
S.  Amend.  14,  1 1.  It  also  vlohites  Const  N. 
C.  art  5,  {  3,  requiring  a  "uniform  rule  for 
taxing  real  estate  according  to  Its  tme  value 
In  money."  It  also  violates  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States  <Bectlon  1),  in  that  no  remedy  Is  pro- 
vided for  rdlef  under  the  act  unless  by  admit- 
ting and  tendering  some  part  of  the  assess- 
ment  claimed  to  be  due. 

Julius  G.  Martin  and  W.  W.  Jones,  for  ap- 
pellant Jaa.  H.  Merrfmon,  Moore  &  Moore, 
and  John  P.  Arthur,  for  appellees. 

CLARK,  J.  The  principal  points  In  this 
ease  are  decided  In  Balelgh  v.  Peace,  110  N. 
C  82, 14  8.  B.  621,  and  adversely  to  the  plain- 
tiffs. Indeed,  chapter  135,  Acts  1891  (the 
charter  of  Ashevllle),  Is  less  open  to  objec- 
tion than  the  act  construed  In  Raleigh  v. 
Peace.   It  makes  each  street  or  portion  of  a 


street  improved  a  taxi^  district  tCooley, 
Const  Llm.  [6th  Ed.]  624),  by  requiring  the 
cost  of  the  total  Improvement  on  each  street 
or  portion  of  a  street  Improved  to  be  ascer- 
tained, and  one-third  thereof  assessed  upon 
the  property  abutting  on  each  side  of  the 
street  proportioned  according  to  the  "front- 
age" of  each  owner,  and  provides  means 
whereby  each  property  owner  may  contest 
his  assessment  by  proceedings  begun  before 
the  board  of  aldermen,  -with  the  right  of  ap- 
peal. The  act  Is  uniform  In  the  method  of 
assessment  The  will  of  the  leglslatnre  is 
dearly  expressed,  and  the  courts  have  no 
power  to  Interfere  nnless  an  act  Is  plainly 
unconstitutional.  If  the  nnconstltatlouality 
of  an  act  Is  not  beyond  reasonable  doubt,  the 
courts  win  uphold  It '  King  v.  Railroad  Ca, 
66  N.  C.  277.  It  Is  not  a  question  In  any 
wise  of  eminent  domain,  or  taking  private 
property  for  public  use  (White  v.  People,  94 
IlL  604);  and  there  is  due  process  of  law,  as 
ample  notice  of  the  assessment,  with  oppor- 
tunity to  be  heard,  Is  given  the  property  hold- 
er (Davidson  v.  New  Orleans,  96  U.  S.  97). 
While  other  modes  of  assessment  are  valid, 
that  of  assessing  by  the  front  foot  Is  not  only 
sustained  by  the  numerous  cases  cited  In 
Raleigh  V.  Peace,  supra,  and  numerous  other 
cases,  among  them  Railroad  Co.  v.  City  of  Jo- 
liet  (Hi.)  89  N.  B.  1077,  City  of  McKeesport  v. 
Busch  QPa.)  81  AtL  49,  and  cases  cited  In  Ooo- 
ley,  Tax'n,  644;  but  the  "frontage"  rule  is  es- 
sentially eqnltable.  By  that  rule,  the  owner 
of  unimproved  proper^,  who  has  contributed 
nothing  to  the  prosperity  of  the  city,  hut  who 
Is  benefited  by  all  Improvement,  pays  his  just 
share  towards  the  enhanced  value  of  his 
property,  whereas,  under  an  assessment  upon 
the  hasis  of  the  value  of  each  lot,  the  build- 
ings, which  have  no  value  added  to  them  by 
the  Improvements,  contribute.  The  added 
value  being  to  the  land,  the  front-foot  rule,  re- 
gardless whether  the  property  is  Improved 
or  unimproved.  Is  ordinarily  the  most  Just. 
There  may  be  cases  In  which  tbe  length  of 
the  taxing  district  and  the  diversity  of  values 
may  make  the  assessment  grossly  lacking  in 
tmlformlty.  If  that  Is  so  In  this  case,  that 
objection  can  be  raised  in  proceedings  regu- 
larly brought  under  Act  1891,  c.  135.  While 
a  local  assessment  is  not  a  tax  within  the 
purport  of  constitutional  limitation  upon  tax- 
ation (Balelgh  T.  Peace,  supra),  yet  as  the 
plaintiffs  might  have  made  their  annual  pay- 
ment (V>o)t  uid  have  had  their  action  at  law 
to  recover  It  back,  they  were  not  entitled  to 
the  equitable  relief  by  Injunction.  There  was 
no  Irreparable  damage  threatened,  the  cost 
being  divided  Into  20  annual  payments,  with 
12  months'  right  to  redeem  in  event  of  a  sale 
for  nonpayment  of  an  assessment  At  any 
rate,  the  act  Itself  prescribed  a  special  meth- 
od (section  6)  by  which  the  validity  and  regu-, 
larity  of  such  assessments  can  be  contested, 
and  the  plaintiffs  having  that  remedy,  can- 
not proceed  by  Injunction.  Mclntlre  v.  Rail- 
road Co..  67  N.  a  278.    This  remedy  Is  also 
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adequie  m  to  tbe  cnlrert  and  an  other 
polnti  of  detail  excepted  to. 

Ab  to  the  point,  which  was  much  pressed, 
that  the  act  contemplated  charging  the  prop- 
erty on  each  side  with  only  one-alxth  of  the 
coet  of  the  ImproTement,  It  eeems  to  ua  that 
It  la  dear  beyond  ambiguity  that  one-third  of 
the  cost  Is  to  be  assessed  on  the  real  estate 
on  each  side  of  the  street.  The  language  of 
section  4  provides  that  "the  mayor  and  board 
of  aldermen  shall  assess  one-third  of  the  coat 
of  grading,  paring,  ete.,  on  the  real  estate 
abnttlDg  on  each  side  of  the  street  so  Improv- 
ed or  repaired."  Section  S  provides  that  the 
mayor  and  board  of  aldermen  shall  "charge 
to  snch  real  estate  on  each  aide  of  the  street, 
upon  which  such  work  Is  done,  one-third  of 
the  cost  of  such  Improvement."  If  this  could 
possibly,  by  any  leaaonable  method  of  con- 
struction, be  held  to  admit  o£  a  doubt  that 
the  property  on  each  side  of  the  street  should 
pay  one>tlUrd  of  the  coat,  and  consequently 
thai  the  iwoperty  on  the  two  sides  should 
pay  .two-thlrda  of  the  cost,  the  matter  is 
placed  b^ond  controversy  hy  the  farther 
provision  In  section  T  that  the  city  ita^ 
should  jfaj  one-third  **the  abutting  land  on 
each  rtda  assuming  the  UaMllty  herdnbefore 
created,"  t  e.  two-thirds.  Thus,  the  whole 
coat  Is  provided  for,— one-third  by  the  city, 
and  one-third  by  Qie  property  on  eadi  side  of 
the  street  improved.  The  act  being  constitu- 
tional, whether  any  partlcnlar  lot  Is  overas- 
seseed  or  Iminnperiy  assessed  is  a  matter 
which  must  be  litigated  in  the  manner  and 
by  the  proceeding  provided  for  that  purpose 
by  the  act  itsdt  Whether  the  plaintiffs  or 
any  of  them  are  estopped  their  conduct 
from  insisting  upon  flielr  objections  to  the 
assessment  upon  their  properly  is  a  matter 
wlilch  wUl  ctone  up  in  such  proceeding,  and 
need  not  be  eoniddwed  her&  Tbe  Injunction 
was  Improvldently  granted,  and  must  be  dis- 
solved. Brror. 

ATBRT,  did  not  sit  upon  the  hearing  of 
this  case. 


(118  N.  C.  781) 

SIMMONS  et  aL  T.  ALLISON  et  al. 

(Supreme  Court  of  North  Oaroliaa.    May  19, 

1898.) 

BSOatVBBS— GOKTROI,  OF  PROPXRTT. 

The  custody  of  the  receiver  is  the  cos- 
tody  of  the  court  appointiiig  him,  and  sach 
court  may.  In  the  exercise  of  a  sound  discre- 
tioa,  direct  to  whom  the  property  in  the  receiv- 
er's hands  shall  be  rented. 

Petition  for  rehearing.  Dismissed. 
For  original  decision,  see  24  S.  E.  716. 

Glarkaon  &  Dais  and  J.  W.  Keerans,  for 
petitioners.  Burwell,  Walker  St  Oanaler  and 
George  E.  Wilson,  for  respondents. 

OLABK.  J.  1%ls  Is  a  petition  to  rehear  tbe 
former  declalon  of  this  court  as  to  the  re- 
eelvmhip  In  this  case.   The  custody  of  a  re- 


osiver  la  tiie  custody  of  tbe  law,  and  the  Judge 
had  power  to  Instruct  the  receiver  as  to  tbe 
exercise  of  his  duties.  He  was  under  the 
supervision  and  control  of  the  court  The 
property  In  his  hands  being  a  church.  It  was 
eminently  proper  that  It  should  not  be  rented 
out  for  any  other  purpose,  nor  to  any  other 
denomination.  Alaa,  in  renting  It  out.  It  waa 
within  the  discretion  of  the  court  to  direct  It  to 
be  rented.  If  possible,  in  accordance  with  the 
wishes  of  the  larger  part  of  the  congrega- 
tion. His  honor  might  Inform  hlmsdf  to  his 
own  satisfaction,  as  to  that  particular,  by  pa- 
sonal  inquiry,  or  by  affidavits,  or  by  taking 
the  sense  of  tbe  congregation  by  ballot,  or  In 
any  other  mode  he  might  think  proper.  The 
result  of  the  Inquiry  thua  mad^  or  howwer 
made,  was  not  binding  on  the  court,  which 
might  dlsr^ard  the  leport  made  to  It  lij  the 
receiver,  as  to  the  wlahes  of  the  oongngap 
tion,  and  direct  a  renttng  to  any  other  person. 
In  fact,  on  the  report  made  as  to  the  prefer- 
ences of  the  amgregatkm  as  to  a  renta;  as 
thus  ascertained,  the  court  heard  eniepttona 
and  numerous  affidavits,  and  finals  made  Its 
decision,  and  directed  tbe,  receiver  to  whom 
to  rent.  Such  supervlsiaQ  and  Instruction  of 
tbe  receiver  as  to  the  renting  of  the  property 
In  his  hands  necessarily  rest  In  the  sound  dis- 
cretion of  the  Jndg^  and  there  Is  notlilnc  to 
show  that  tt  was  abused  on  ttilB  occasion. 
The  receiver  was  directed  to  require  a  rea- 
sonable ren^  and  security  for  Its  paymest. 
While  the  contestants  had  .their  pref  fences 
as  to  a  rentra^  the  diolce  of  ranter  could  ta 
no  wise  affect  or  prejudice  the  legal  righto  of 
either  party.  The  possession  of  the  vnter 
would  be  the  possession  of  the  receiver,  L  e. 
the  possession  of  the  court  Before  the  lltlgar 
tiott  began,  the  parties,— deacribbig  them- 
selves as  "Trustees  of  fiie  African  BCetbodlst 
Bplsocq^sl  Zlon  Ghureh,**— by  agteement, 
placed  the  dtureh  In  the  possessltm  of  tba 
sheriS;  Z.  T.  Smith;  and  the  Judge,  after  Uti- 
gation  begun,  very  considemtely  and  pr<q>- 
erly  appointed  the  same  penon  the  receiver, 
mie  former  Judgment  of  this  court  Is  affirmed, 
and  the  petition  to  rehear  la  dismissed. 


(lis  N.  C.  lost) 

STYLES  V.  BBCHIVEB8  OF  RICHMOND 
&  D.  B.  00. 

(Su^eme  Court  of  Nwth  OaroUna.    May  19. 
1S86.) 

Taiii.— InTRucTiOKB— IsjuRisa  to  Bhplotss— 

CoNTHIBDTOaT  NsOLISSiiOa— ^OSUUTS 

Causk. 

1.  Where  the  testimony  Is  conflictioff,  the 
court  should  instruct  the  jury,  upon  the  request 
of  counsel,  whether.  In  any  nven  phase  <a  tbe 
evidence,  a  party  diarged  with  neplgence  was 
in  fact  negli^Dt 

2.  A  section  hand,  who,  oontraiy  to  the 
orders  of  his  foreman,  goes  hito  a  cnt  fo  the 
road  before  a  train  has  passed,  and  is  Injored, 
la  goiltr  of  contributory  negligence. 

3.  Plaintiff's  own  negligence  will  not  pre- 
clude a  recovery.  If.  after  snch  negligmce  waa 
an  accomplished  fact  def«idant  omitted  to  do 
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WBW  act  .wbldt  In  the  czerdae  ot  reawnable 
care  It  waa  bonnd  to  do,  and  whlcb  wonld  hare 

prevented  the  injnrr. 

4.  Where  a  section  hand,  who  went  Into  a 
cut  in  the  road  before  a  train  had  passed,  con- 
trary to  the  order  of  bis  foreman,  stepped  apOQ. 
the  embankment  at  the  side  of  the  track  In 
time  to  have  avoided  a  collision,  and  the  bank, 
consisting  of  loose  dirt  which  had  slid  down 
from  time  to  time,  and  had  been  permitted  to 
remain  on  the  roadbed,  gave  way,  and  threw 
snch  employe  under  the  train,  the  company  was 
not  liable,  notwithstanding  its  prerlons  negli- 
gmce  in  leaving  the  toose  dirt  there,  unless  the 
engineer  saw,  or  by  fhe  exercise  of  reasonable 
care  could  have  seen,  plainiifPs  peril  In  time 
to  have  avoided  the  accident,  the  employe's  dis- 
obedience of  the  foreman's  order  being  the 
proziinate  canae  ot  his  Isjory.  Glartc,  J.,  dis- 
senting. 

Appeal  from  superior  cofirt,  Haywood  ooon- 
ty:  G-rabam,  JnAgt. 

Action  by  L.  J.  Styles  against  the  receiVecB 
of  the  Blchracmd  &  DaaTlIte  RaOroad  Oon- 
pany  to  recover  for  personal  InJorlee.  From 
ft  JudsnuBt  fw  idalDttflC,  OeteDdantB  appeal. 
Bovciaed> 

O.  F.  Bason  ajtd  J.  M.  Moody,  for  ai^- 
lants.   FerstMon  &  P^et|;tnoii,  for  appeliee. 

ATEBY,  J.  The  court  Instnieted  Hie  Jisy 
that  '*if  the  plaintiff  stepped  from  the  track 
onto  the  embankment  in  tliae  to  avoid  a  col- 
lision with  the  train,  and  the  bank  gave  way 
on  accmmt  of  being  Ioo«e  dirt,  which  had 
slid  Into  the  road  from  time  to  time  and  been 
permitted  to  remain  on  the  bed,  then  the 
Sivins  way  of  the  bank  wocJd  be  the  proxi- 
mate cause  of  the  Injnry,  and  the  defendant 
would  be  liable  in  damages  for  the  injiny." 
Thin  portion  of  the  charge  being  excepted  to, 
the  qnestlon  la  presented  whether,  If  we  con- 
cede that  the  defuidant  was  m^g&xt  In  al- 
lowing the  loose  earth  which  had  fallen  down 
from  the  sides  of  the  cut,  and  extended  to 
the  margin  of  the  track  at  this  partlcolar 
place,  to  remain  there,  and  also  that  the 
plainOfE  had  been  earless  in  coming  back 
into  the  cut  before  the  west-bound  train  pass- 
ed, the  mere  fact  that  the  plaintiff  stepped 
npon  the  loose  earth  In  time  to  avoid  colllslcm, 
if  It  bad  not  given  way,  wonld  render  the 
d^endant  liable,  whether  the  engineer  saw, 
or  conld  or  oonid  not,  by  reasonable  care, 
have  seen,  him  In  time  to  stop  the  train,  and 
notwithstanding  the  hitter's  previoos  want 
of  care.  The  defendant  did  not  hare  the  last 
clear  chance,  under  any  definition  of  the  rule 
giren  by  this  court,  uEdess  be  could,  by  keep- 
ing a  proper  lookout,  have  seen  the  plalntUTs 
condition  in  time,  with  the  appliances  at  his 
command,  to  have  stopped  the  train  and  pre- 
reuted  the  injory.  The  leaving  of  the  earth 
In  the  cut  was  a  fact  accomplished,  and  If 
the  plaintiff  went  Into  the  cat  contrary  to 
the  command  of  his  superior,  the  section  boss, 
fie  was  guilty  of  contrlbntory  and  concurrent 
n^Algence.  This  Instruction  was  not  con- 
ditioned In  any  way  upon  the  question  wheth- 
er the  Jury  found  that  the  plaintiff  was  n^ll- 
sent,  or  whether  the  want  of  care  on  the 


part  of  the  defendant  Interr^ed,  as  an  ojpera- 
tlve  cause,  after  bis  carelessness.  So  that, 
though  the  Jury  may  have  reacbed  the  con- 
clusion that  the  plaintiff  went  back  into  the 
cut  contrary  to  orders,  and  also  that  the  en- 
gineer could  not,  by  the  exercise  of  ordinary 
care,  have  discovered  his  perilous  position 
after  he  took  refuge  on  the  pile  of  loose  earth, 
they  were  still  required,  und)er  this  Instruc- 
tloD,  to  find  for  the  plaintiff  upon  the  ques- 
tion of  proximate  cause.  Was  the  plaintiff 
guilty  of  contributory  negligence  If  he  dis- 
obeyed express  orders,  In  returning  into  the 
cut  before  the  west-bound  train  had  passed 
through?  The  west-bound  train  was  already 
an  hour  late,  and  the  order  of  bis  superior,  ff 
the  Jtiry  believed  the  testimony  of  the  section 
boss,  required  the  plaintiff  to  remain  east  of 
the  cut  tlU  the  train  passed.  Any  instruction 
as  to  what  was  the  proximate  cause  must 
have  been  given  In  full  view  of  the  possibil- 
ity that  the  jury  might  bellere  the  testimony 
of  the  section  master.  If  he  was  to  be  be- 
lieved, the  order  contemplated  that  the  plain- 
tiff should,  at  an  events,  remain  east  of  the 
cut  tCl  the  train  had  passed. 

The  correctness  of  this  Instruction  depends 
npon  the  definition  of  wliat  is  called  the 
clear  chance,"  and  we  are  therefore 
oonatralned  to  discuss  that  doctrine  again. 
The  principle,  as  flnst  fovmulated,  In  Davles 
T.  Mann,  10  Mees.  ft  W.  545,  and  first  laid 
down  in  this  state  in  Onnter  v.  Wicker,  85 
V.  C.  310,  was  stated  In  the  latter  case  as 
follows:  "Notwithstanding  the  previous  neg- 
ligence of  the  plaintiff,  if  at  the  time  the  In- 
Jury  was  done  It  might  hare  been  avoided  by 
the  exercise  of  reasonable  care  on  the  part 
of  the  defendant,  an  action  will  lie  for  dam- 
ages." Ever  since  that  time  this  court  has 
applied  the  principle  only  in  cases  where, 
after  the  negligent  act  of  plaintiff  was  a 
fact  accomplished,  t^e  defendant  had  an  op- 
portunity or  chance  to  exercise  care,  which. 
If  improved,  wonld  have  averted  the  acci- 
dent An  Illustration  ot  the  doctrine  would 
be  cleariy  shown  here,  If  the  Jury  had  be- 
lieved that  the  engineer,  after  seeing  the 
plaintlfTs  p^ous  condition  on  the  loose 
earth,  cotild,  by  the  use  of  the  appliances  at 
his  command,  hare  stopped  the  train.  But 
the  leaving  of  the  loose  earth,  which  con- 
stituted the  defendant's  first  negligent  act, 
was  also  a  fact  accomplished  before  the 
plaintiff  started  liack  tibrough  the  cnt  The 
defendant  had  no  opportunity  to  prevent 
loose  earth  from  following  a  natural  law, 
in  giving*  way  when  a  man  threw  his  weight 
suddenly  ujran  It  By  no  conceivable  act  oi 
omission  on  his  part  cotild  the  earth  have 
been  held  stationary  after  the  plaintiff  got 
npon  It,  and  he  was  negllgoit  in  exposing 
himself  to  danger,  unless  the  defendant  omit- 
ted to  do  some  act  which,  "notwithstanding 
the  previous  negligence  of  the  plaintiff," 
wonld  hare  prevented  his  being  Injured.  But 
how  the  defendant  could  hare  caused  the 
earth  to  remain  stationaiy  after  the  a^^tnced- 
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taut  act  of  tbe  i^lntlff  In  exptuAng  himself 
It  Is  ImposalUe  to  concelTe.  It  la  an  elemen- 
tary principle  that  no  peraon  can  be  made  to 
reaprad  In  damagea  for  a  tort  unlesa  it  Is 
ahown  that  the  Injury  was  caused  by  some 
wrongful  act  od  bia  part,  or  might  have  been 
prerentedlnaplteof  all  other  operative  caoeea, 
by  the  dlacharge  of'  aome  legal  duty  which 
he  omitted  to  i>erfonn.  The  role,  as  stated 
by  Judge  Oool^  In  hla  wwk  on  Torta  (pagea 
70.  71),  l8  quoted  both  In  dark  t.  Railroad 
Co.,  109  K.  a  448,  449,  14  8.  B.  43,  and  In 
Pickett  T.  Railroad  Co.,  U7  N.  O.  629,  23  S. 
E.  264,  and  la  aa  follows:  "If  the  original 
wnmg  only  becomes  Injurious  In  c(»iseqaence 
of  tbe  Intervention  of  the  distinct  wrongful 
act  or  omission  another,  the  injury  will  be 
bnpnted  to  the  last  wrong,  which  was  tbe 
proximate  cause,  and  not  to  that  which  was 
more  remote."  In  'its  application  to  tbe  case 
at  bar,  if  the  Jury  found  that  the  negligent 
leaving  of  the  loose  earth  "only  became  in- 
jurious" to  the  plaintiff  because  he  went  into 
the  cut  contrary  to  tbe  orders  of  hla  superior, 
then,  nothing  more  appearing,  the  plaintllTs 
carelessness  was  the  operative  cause.  But 
though  he  was  n^llgent  In  going  through  the 
cut  at  the  time  or  In  the  manner  at  his  going, 
as  the  Jury  found  the  evidence  to  be,  yet  if 
the  engineer  discovered,  or  might,  by  keeping 
a  proper  lookout,  hate  ascertained,  or  bad 
reason  to  believe,  that  the  [^ntiff  was  in 
perfl,  In  time  to  stop  the  train  before  reach- 
ing htm  at  his  place  of  refuge,  the  careless- 
ness of  the  plaintiff  only  became  Injurious  by 
reason  of  this  snl»ec[uent  omtsslon  of  the  de- 
fendant's servant,  notwithstanding  the  pre- 
vious want  of  care  on  the  part  of  the  plaintiff. 
What  did  the  defendant  do,  or  omit  to  do, 
that  might  have  prevented  the  loose  earth 
from  movjng?  In  Davies  v.  Mann  the  de- 
fendant was  held  liable  because,  after  the 
plaintiff  had  tied  his  ass,  and  left  him  ex- 
posed In  the  highway,  tbe  defendant's  coach 
driver  could,  by  prop»  diligence,  have  stop- 
ped tbe  coach  In  time  to  avert  a  collision  and 
consequent  Injury.  In  Pickett's  Case,  supra; 
In  Deans  v.  Railroad  Co.,  107  N.  C.  686, 12  S. 
B.  77;  In  Clark  v.  Railroad  Co.,  supra;  In 
Little  V.  Railroad  Ca,  24  S.  B.  514,  and  Rus- 
sell V.  Railroad  Co.,  24  S.  B.  512  (decided  at 
this  term),— and  In  every  other  opinion  deliv- 
ered by  this  court  in  which  the  doctrine  that 
the  omission  to  Improve  the  last  dear  chance 
to  prevent  an  injury  is  held  to  be  a  proxi- 
mate cause,  the  liability  of  the  defendant 
railroad  company  la  made  to  depend  upon  the 
question  whether  its  servant  negligently 
omitted  to  stop  its  train  after  the  plaintiff 
had  placed  himself  in  a  perilous  position. 
The  same  rule  has  been  Invariably  an)lied  In 
the  numerous  cases  where  an  action  has  been 
brought  to  recover  for  Injury  to  an  animal 
exposed  on  the  track.  Bollock  v.  Railroad 
Co.,  106  N.  a  180,  10  S.  B.  988;  Oarlbm  v. 
Railroad  Co.,  104  N.  C.  366,  10  B.  B.  616; 
Wilson  V.  Railroad  Co.,  00  N.  C.  69;  Snowden 
T.  RaOroad  Co.,  86  N.  a  93;  Randall  v.  Rail- 


road Co..  104  N.  a  410,  10  S.  B.  -691;  and 
other  cases  cited  In  Pickett  v.  Railroad  Co., 
117  N.  a,  at  page  630,  23  S.  B.,  at  page  26L 
Thia  caae  la  not  anak^ua  co  that  of  Uttle  v. 
Railroad  (at  this  term)  24  3.  B.  614.  whwe 
It  was  held  that  the  court  ought  to  have  In- 
structed tbe  Juxy,  when  requested  to  do  so, 
that  It  was  not  negligence  in  the  engineer  to 
fail  to  stop  bis  train  after  he  saw  that  the 
plaintiff  bad  taken  refuge  on  tbe  capslU  of  a 
trestle,  where  the  xallroad  hands  had  been  In 
the  habit  of  goIiy;  and  escaping  an  barm 
from  the  passing  train.  The  loose  earth  was 
left  in  the  ditch  negligently,  not  as  a  place 
of  refuge  for  persons  exposed.  If  the  engi- 
neer cotdd  have  stopped  his  train  after  seeing 
plaintiff's  exposed  condition.  It  was  his  duty 
to  do  so,  and  his  £ault  to  omit  to  discharge 
his  duty.  But  be  bad  no  power  then  to  sti^ 
tbe  earth  from  moving,  and  his  master  In- 
curred no  legal  liability  for  his  Call  ore  to  do  so. 

The  rule  has  been  laid  down  at  this  term.  In 
Russ^  V.  Railroad  Co.,  24  a  B.  612,  that 
where  the  teatlmony  la  conflicting  it  la  the 
duty  of  the  court  to  Instruct  the  Jury,  upon 
request  of  counsel,  whether.  In  any  given 
phase  of  the  evidence,  a  party  charged  with 
carelessness  has  In  fact  been  negtlgott 
There  was  teetimony  to  support  the  theory 
'  tiiat  the  plaintiff  had  exposed  himself,  con- 
trary to  the  command  of  his  superior,  who 
was  charged  with  the  duty  of  directing  th2 
time  and  manner  of  maldng  inspections.  Tbe 
plaintiff  laid  the  foundation  for  the  claim  that 
he  was  not  culpable  in  exposing  himself, 
when  he  offered  testimony  tending  to  show 
that  the  section  master  vras  a  vice  principal. 
Logan  V.  Railroad  Co.,  118  N.  G  940,  21  S.  E. 
050.  But,  while  he  might  have  been  wltbout 
fault  in  incurring  risk  at  the  command  of  such 
a  superior,  he  was  not  free  from  culpability 
if  be  exposed  himself  contrary  to  his  ordera 
To  bold,  on  tbe  one  hand,  that  tbe  plaintiff 
would  be  free  from  culpability  in  exposing 
himself  to  danger  which  he  had  reasonable 
ground  to  apprehend,  because  be  did  so  In 
obedience  to  the  order  of  a  superior  who  had 
the  power  to  discharge  him,  and,  on  tbe  other, 
that  he  would  be  likewise  blameless  if  hi» 
should  ignore  orders,  exercise  bis  own  Judg- 
m^t,  and  thereby  subject  himself  to  peril 
which  he  had  equal  reason  to  apprehend  as 
a  natural  and  probable  consequence  of  bis 
act,  would  be  unjust,  unreasonable,  and 'there- 
fore contrary  to  law.  Where  a  conductor 
warns  a  passenger  not  to  Incur  the  risk  of 
getting  on  or  off  a  train,  be  Is  culpable  for  dis- 
regarding the  admonition.  TlUett  v.  Railroad 
Co..  115  N.  C.  666,  20  S.  B.  480.  But  tf  the 
conductor  advises  or  directs  a  passenger  to 
enter  or  debark  from  a  car,  unless  It  Is  ob- 
viously perilous  to  do  so,  the  direction  ex- 
cuses an  act  which  might  otherwise  have 
been,  In  contemplation  of  law,  neglUfent. 
Hinshaw  v.  Railroad  Co.  (at  this  term)  24  & 
E.  426;  2  Shear.  &  R.  Neg.  {  619,  and  note 
on  page  65.  Upon  the  same  principle,  the  act 
of  the  plalntlffl  in  going  Into  tbe  cot,  if  In 
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Tlolatlon  of  orders,  would  be  more  culpable 
because  the.  warning  of  a  superior,  whose 
duty  It  was  to  look  after  bis  safety  as  as 
tbat  of  the  passengers  and  crew  on  the  train, 
afForded  reasonable  ground  for  apprehension 
on  his  part  that  danger,  might  follow  disobedi- 
ence. There  being  one  phase  of  the  evi- 
dence, at  least,  in  which  the  plalntUT  would 
be  deemed  negligent,  the  qnesUon  of  proxi- 
mate cause,  or  last  clear  chance,  depended  on 
the  findings  upon,  and  infefencea  drawn  from, 
the  testimony.  If,  notwithstanding  the  negli- 
gence of  the  plaintiff,  the  Jury  find  that  the 
engineer  saw,  or  might,  by  proper  Tlgilance 
In  keeping  a  lookout,  have  seen,  the  plalntlfF, 
and  would  have  had  reason  to  believe,  from 
his  previous  knowledge  of  the  condition. of 
the  cut  and  of  the  surroundings,  that  he 
would  be  subjected  to  peril  If  the  train  should 
continue  to  move  forward,  It  was  negligence 
to  fail  to  use  all  available  appliances  to  stop 
it  before  reaching  the  point  wh^re  the  plain- 
tiff had  taken  refuge  upon  the  loose  earth.  It 
wds  the  province  of  the  Jury  ultimately  to 
decide  (Russell  v.  Railroad  Co.,  anpra)  wheth- 
er the  engineer  exercised  reasonable  care,  or 
such  as  the  ideal  prudent  man  would  have 
exercised  under  such  circumstances.  There 
was  testimony  tending  to  show  tbat  the  en- 
gineer might  have  stopped  the  train  after  the 
plaintiff's  condition  could  have  been  seen  and 
understood  by  him.  Was  the  engineer  In  the 
haUt  of  passing  through  the  cut?  Did  he 
know  that  the  earth  which  had  slldden  off 
the  embankment  was  insecure  as  a  footing  for 
one  seeking  safety  from  a  passing  train?  If, 
In  the  exercise  of  such  care  as  would  have 
characterized  a  prudent  man  In  the  manage- 
ment of  bis  own  afTalrs,  he  would  have  had 
reasonable  ground  to  believe  that  to  persist 
In  the  effort  to  pass  the  plaintiff  would  be  to 
subject  him  to  peril,  then  the  defendant  com- 
pany was  answerable  for  his  negligent  failure 
to  avail  himself  of  the  last  clear  chance  to 
avoid  the  Injury.  These  are  questions  which 
may  arise  on  another  trial,  and  the  Jury 
must  be  left  to  determine  whether,  under  all 
the  circumstances,  the  engineer  might,  by 
the  exercise  of  proper  care,  have  seen  that  he 
was  In  peril,  and  stopped  the  train  In  time  to 
avert  the  accident  For  the  error  in  charging 
that  the  leaving  of  the  loose  earth  in  the  cut 
was  deemed,  In  law,  the  proximate  cause  of 
the  Injury,  the  d^endant  Is  entitled  to  a  new 
triaL 

CLARK.  J.  (dissenting).  The  last  llabUlty, 
or  "last  clear  chance,"  as  It  is  called,  was  with 
the  defendant  Take  the  analogous  case  of  a 
man  walking  on  the  railroad  track  at  night, 
and  who  Is  run  over  by  reason  of  the  engine's 
having  no  headlight  Troy  v.  Railroad  Co., 
SO  N.  C.  298,  e  S.  E.  77.  There  the  walking 
on  the  railroad  track  at  night  Is  contributory 
negligence,  and  the  negligence  of  the  defend- 
ant in  not  carrying  a  headlight  began  before 
the  act  of  the  plaintiff,  but  it  was  a  eontln- 
alDK  ne^ec^  and  oontlnQed  aft^  the  contribo- 


tory  negligence  of  the  plaintiff,  and  was  the 
proximate  cause  of  the  Injury;  for,  if  there 
had  been  a  headlight,  the  plaintiff  could,  by 
the  exercise  of  due  diligence,  have  been  seen 
in  time  to  have  prevented  the  injury,  or  the 
plaintiff  would  have  seen  the  engine  In  time 
to  have  gotten  off  the  track.  Here  the  con- 
tributory negligence  (if  it  was  such),  In  going 
back  through  the  cut  when  the  train  had 
failed  to  appear,  was  not  the  proximate  cause, 
of  the  Injury.  The  plaintiff  stepped  off  the 
track  In  full  time  to  avoid  being  hurt,  and  bl» 
being  In  the  cut  was  not,  per  se,  the  cause 
of  the  injury,  but  it  vras  the  treacherous  con- 
dition of  the  earth  which  the  defendant  had 
allowed  to  slide  down  and  fill  up  the  side 
dltchea.  When  the  plaintiff,  like  a  prudent 
man,  stepped  off  the  track,  he  stepped  upon 
this  mantrap  which  the  n^llgence  of  the 
defendant  had  prepared  for  him.  Am  In  the 
case  of  the  engine  running  without  a  head- 
light the  negUgence  of  the  defendant  b^an 
before  the  contributory  negUgence  of  the 
plaintiff,  but  it  was  a  continuing  negligence, 
and  supervened  effectively  after  the  contrib- 
utory negligence  of  the  plaintiff;  and,  but 
for  sndi  negligence  continuing  till  after  the 
act  of  the  plaintiff,  the  attempt  of  the  latter 
to  save  himself  by  stepping  off  the  track 
onto  the  side  would  have  been  successful. 
This  negligence  of  the  defendant  was  there^ 
fore  the  "last  act,"  or,  in  other  words,  the 
"proximate  cause"  of  the  Injury.  The  mere 
going  Into  the  railroad  cnt  however,  could 
not.  In  fact  be  contributory  negligence. 
They  are  not  pei*  se,  dangerous  places,  like 
trestles.  Ihe  court  therefore  committed  no 
error  in  the  instruction  excepted  to,  which 
was:  "If  the  plaintiff  stepped  from  the 
track  onto  the  embankment  in  time  to  avoid 
a  collision  with  the  train,  and  the  bank  gave 
way  on  account  of  being  looee  dirt,  which 
had  slldden  Into  the  road  from  time  to  time, 
and  been  permitted  to  remain  on  the  bed, 
then  the  giving  way  of  the  bank  vrould  be 
the  proximate  cause 'of,  the  Injury,  and  the 
defendant  would  be  liable  in  damages  for 
the  injiiry."  It  was  the  duty  of  the  defend- 
ant to  have  this  cut  through  which  the  plain- 
tiff, as  Its  t -ack  walker,  had  to  pam.  in  a 
safe  condition.  Its  failure  to  do  so  was  tiie 
proximate  and  effective  cause  of  the  Injury. 
The  evidence  Is:  "The  loose  dirt  had  fallen 
In  the  cut  and  filled  It  tip  over  the  ends  of 
the  cross-ties,  and  In  many  cases  over  the 
rails.  •  •  *  and  made  a  kind  of  embank- 
meat  of  -  loose  earth.  There  was  no  place 
fixed  for  a  track  walker  to  get  out  of  the  way 
of  a  passing  train."  The  plaintiff  testified 
that  the  train  being  late,  he  was  walking 
through  the  cnt  again,  to  see  that  everything 
wa^  safe.  He  saw  the  train  SO  yards  off, 
and  got  out  on  the  bank,  which,  being  In  a 
defective  condition,  slid  down,  carrying  the 
plaintiff  under  the  car  wheel,  his  leg  befaig 
cut  off  close  to  the  hip,  and  other  severe  In- 
juries being  tnfllc^ted.  There  Is  sufllclent  in- 
terval between  the  walls  and  the  track,  but 
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the  loose  earth  had  sltdden  In,  filling  it  np  to 
the  ends  of  the  cross-ties.  Soon  after  this 
accident  the  cut  was  cleaned  out,  and  wit- 
nesses testified  that  a  man  now  stepping  off 
the  track  In  the  cut  would  be  perfectly  safe 
from  any  passing  train.  The  section  fore- 
man testified  tliat  he  told  the  plaintiff  to 
walk  through  the  cot,  and  back,  before  the 
train  came,  to  see  that  the  track  was  safe, 
and  that  he  gave  the  plaintiff  no  Instruction 
what  to  do  if  the  train  was  late.  The  train 
being  late,  the  plaintiff  went  through  the  cut 
again,  to  see  If  all  was  safe,  and,  on  re- 
turning, was  hurt  as  above  stated.  The  con- 
duct of  the  plaintiff  shows  neither  contribu- 
tory negligence,  nor  disobedience  of  orders, 
but  a  faithful  and  intelligent  compliance 
with  the  spirit  of  his  instructions,  which 
were  to  see  that  the  cut  was  safe  before  the 
passage  of  the  train.  His  duty  was  to  stand 
at  the  mouth  of  the  cut,  to  ware  the  engine 
down  If  the  cut  was  not  safe;  and  how 
could  he  do  that,  when  the  train  was  over  an 
hour  late,  except  by  again  patrolling  the  cut? 
He  had  done  this,  and  was  returning  to  his 
poet,  when  the  Injury  occurred,  not  from  be- 
ing In  the  cut,  which  was  wide  enough  for 
his  safety,  but  by  the  treacherous  condition 
of  the  soil,  which  had  slldden  In,  and  which 
the  defendant  had  negligently  permitted  to 
remain  in  dose  and  dangerona  proximity  to 
the  track.  From  the  eridence,  the  cut  re- 
quired frequent  inspection;  and,  the  train 
being  detahied,  the  plaintiff  was  In  the  dis- 
charge of  his  duty,  and  disobeying  no  ex- 
press orders,  when  again  passing  through 
the  cut  It  was  the  duty  of  the  defendant  to 
provide  a  safe  place  for  Its  employte  to 
work,  and  the  cut,  as  then  filled  up,  was  un- 
safe for  a  track  walker  who  might  be  met 
In  the  cut,  while  Inspecting  the  track,  by  a 
belated  train,  as  plaintiff  was.  The  plaintiff 
had  no  knowledge  of  the  dang»;  this  being 
at  night,  and  his  first  tour  of  duty  at  that 
cut  It  was  \n  evidence  that  the  plaintiff 
took  every  precaution* in  patrolling  the  cut, 
by  stopping  again  and  again  to  listen.  In 
Owens  T.  Railroad  Co.,  88  N.  a  502,  It  was 
held  that  the  railroad  company  was  liable 
for  Injury  to  an  employe,  caused  by  tiie  slid- 
ing In  of  the  dirt  In  a  cot,  If  (as  In  the  pres- 
ent case)  the  employe  was  not  guUty  of  con- 
tributory negligence.  The  court  properly  In- 
structed the  Jury:  "If  the  plaintiff  was  In- 
structed to  watch  the  cut,  and  after  waiting 
at  the  east  end  for  a  considerable  time,  and 
finding  the  train  did  not  come,  and^  Imowlng 
the  condition  of  the  weather,  and  the  condi- 
tion of  the  cut,  and  its  liability  to  landslides, 
he  went  through  the  cut,  to  the  west  end,  and 
then  stopped  and  listened  again,  and,  not 
hearing  the  engine,  he  again  entered  the  cut, 
and,  from  time  to  time,  stopped  and  listened 
for  the  train,  and  proceeded  towards  the  east 
end,  and  about  the  middle  of  the  cut  the 
train  came  upon  him,  and  he  attemi)ted  to 
get  out  of  the  way  as  alleged,  and  owing  to 
the  ateepoesB  of  the  bank  of  loose  dirt,  and 


Its  soft  condition,  due  to  the  excessive  rains, 
he  was  thrown  under  the  train  and  injured 
as  alleged,  then  he  was  not  guilty  of  contrib- 
utory negligence."  The  other  ekceiitionB  are 
without  merit. 


(118  N.  a  un 

LYON  et  nx.  V.  PBNDBB  et  aL 
(Supreme  Court  of  North  Carolina.    May  19, 

WlTNKS»— COMPBTBNOT— TRANBAOnONS   WITa  Ds- 
OBABID  FaRTNKB. 

In  an  action  against  the  mrviving  part- 
ner and  the  adminlBtratrix  of  a  deceased  part- 
ner on  a  note  purporting  to  have  been  given  by 
the  firm,  the  testimony  of  the  sorvivuis  part- 
ner Is  Inadmissible  to  fvove  the  partnerahlp,  or 
that  the  deceased  ocmsented  to. the  bonowing 
of  the  money  and  the  giving  of  the  note  thoe- 
for,  under  Code.  8  590,  providing  that,  in  an  ac- 
tion against  an  administrator,  a  party  in  Inter- 
est shall  not  testify  as  to  tranaaetioiui  with  tfaa 
deceased. 

Appeal  from  superior  eoort,  Bdgeeomlie 
county;  Boykin,  Judge. 

Action  by  L.  H.  I^im  and  wife  against 
David  Pender  and  M.  B.  Cotten,  administra- 
trix of  A.  J.  Cotten.  TbsiK  was  Judgmrat  In 
favor  of  plaintiff  gainst  the  defendant  Da- 
vid Pender,  and  a  judgm^t  of  nonsolt 
against  plaintiff  ub  to  the  defendant  Ootten. 
Plaintiff  appealed.  Affirmed. 

This  was  an  action  on  a  promissory  note 
purporting  to  have  been  given  1^  the  firm  of 
Pender  &  Gotten,  composed  of  David  Fen- 
der, M.  a  Fender,  and  A.  J.  Gotten.  It  ap- 
pesjed.  however,  that  in  Januaiy,  1889,  Da- 
Tld  Fender,  A.  J.  Gotten,  and  W.  F.  Hai^ 
grove  bad  formed  a  co-partnerahlp  under  tlie 
firm  name  and  style  of  Fender,  Ba^rove  ft 
Co.  The  note  in  inlt  waa  given  April  :!4, 
1889.  On  the  trial,  plaintiff  attempted  to 
show  by  the  defendant  David  Fender  tbaX 
there  was  a  partnership  eriatlng  between 
himself  and  A.  J.  Gotten,  uid  that  Cotten 
had  consented  to  the  borrowing  ct  the  numey 
and  the  giving  of  the  nota  On  objection  on 
behalf  of  the  administratrix,  the  testimony 
was  excluded.  To  this  mllng  the  plaintiff 
excepted. 

J.  L.  Brldgers  ft  Son,  for  appellant.  Fred 
Philips  and  Staton  ft  Johnaton,  fw  appel- 
lees. 

CI^RK,  J.  Code.  |  690,  is  analyzed  in 
Bunn  V.  Todd,  107  N.  C.  266,  11  S.  K.  1043. 
The  witness  Fender  Is  (1)  "a  parly  to  the  ac- 
tion" (and  Is  also  "Interested  In  the  event  ot 
the  action");  (2)  he  is  offered  "as  a  witness 
to  testify  in  his  own  behalf  or  Interest**;  and 
(3)  "as  to  a  persoual  transaction  or  commu- 
nication between  the  witness  and  a  person 
since  deceased,"— L  e.  to  prove  a  partner- 
ship; and,  further,  that  the  deceased  part- 
ner specially  authorised  him  to  borrow  this 
money.  The  only  possible  debate  Is  on  the 
second  head  above  stated,  whether  the  evi- 
dence given  by  the  witness  would  be  *in  bit 
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own  Interest.*'  8trletl7,  It  would  be  In  tike 
behalf'  of  plaintiff,  who  caUed  blm  as  a 
witness,  but  the  statute  contains  the  words 
■in  hie  own  behalf  or  Interest"  The  tme 
test  of  Interest  Is  whether  the  Jadgment  ob- 
tained herein  could  be  used  aa  conclusive  of 
the  liability  of  the  Intestate's  esUte  in  an 
action  afterwards  brought  by  the  witness 
against  the  administrator  of  the  deceased. 
Jones  T.  Emory,  116  N.  O.  158,  20  &  B.  206. 
If ,  the  testimony  of  the  ^tness,  a  Judg- 
ment Is  obtained,  not  only  against  blmself 
(which  is  not  opposed)*  but  also  against  his 
co-defendant,  who  is  the  administratrix  ot 
caae.  sought  to  be  charged,  as  his  partner, 
then  the  witness,  upon  paying  off  such  Judg- 
ment, could  proceed  to  recover  the  pro  rata 
share  out  of  his  co-defendants;  and  this 
Judgment  obtained  against  the  two,  being 
-oondnstTe  in  such  action  of  the  partnership, 
would  bind  the  said  administratrix  to  contri- 
bution. Thus,  the  testimony  of  the  witness 
vould  be  *in  his  own  interest,"  and  is  for- 
bidden by  the  statute.  If  the  action  was  be- 
tween the  all^^  partners,  the  testimony  ot 
the  wttness  (the  alleged  surrlTlng  partner) 
would  be  Incompetent  to  prove  the  partner- 
shlV^  Slices  T.  FaAer,  86  N.  O.  2S2;  Arm- 
field  T.  OolTert,  lOB  M.  a  147,  9  &  BL  4ffL 
This  case  differs  widely  from  Sutton  r.  Wal- 
ters (at  this  term)  2A  &  B.  367.  In  that  ease 
the  witness  was  the  principal  In  the  bond 
sued  on,  against  whom  judgment  was  taken, 
and  he  testified  as  to  a  personal  communica- 
tion between  hlma^  and  his  deceased  sure- 
ty. But  thle  was  not  *in  the  Interest  of  the 
witness"  whose  liability  was  primacy,  and 
who  could  in  no  wise  be  braieflted;  nor  could 
the  Judgment  against  hbn  be  In  any  wise 
abated  by  the  judgment  obtained  upcm  his 
testbnony  against  the  surety.  But  in  this 
ease,  if  the  ^tness'  testimony  establishes 
the  partnmhlp,  the  witness,  ui>on  paying  off 
the  Judgment,  can  reccnrer  his  pro  rata  share 
out  of  his  co-defendanf 8  estate,  since  the 
Judgment  would  estabUsh  that  the  debt  was 
due  by  both  as  partners;  1.  e.  as  co-princi- 
pals. In  excluding  the  testimony,  there  was 
no  error. 

(lis  N.  C.  HO 

BOONE  T.  (3HATPIBJLD  et  sL 
(Supreme  Court  of  North  (Carolina.    May  19, 
1806.) 

LsASB  or  Hot  P.L— Contract  for  Rkpaiks— Ms- 
CBA!(ic's  LiKN — Liability  or  Lkssok. 
Where  a  lease  of  an  hotel  provided  that 
the  lessee  should  make  repairs,  and  shoxild  pay 
for  the  same,  and  dednct  the  cost  thereof  from 
the  rent,  and  reiinired  the  lessee  to  deposit  a 
certain  sum  in  a  bank,  ont  of  which  the  cost 
of  repairs  Bhoald  be  paid,  and  prorided  that 
DO  liens  shonld  be  created  on  the  property  for 
such  repairs,  and  the  lessee  was  ejected  for 
failure  to  pay  rent,  a  mechanic,  who  made  the 
repairs  for  the  lessee,  could  not  enforce  a  lien 
on  the  property;  bia  remedy  being  agadut  such 
lessee. 


Appeal  from  superior  court,  Haywood  coun- 
ty; Bobinscn,  Judge. 

Action  by  J.  K.  Boone  against  B.  P.  Ohat- 
fleld  and  ottaors.  Judgment  for  defendants, 
and  {daintitr  airpeals.   No  »ror. 

Ferguson  &  Ferguson,  tor  appellant  B.  D. 
OQmer,  for  appellees. 

HONTOOMERT.  J.  The  defendants  M. 
M.  Stringfldd  and  M.  R.  Welch  were  the 
owners  of  the  Haywood  White  Sulphur 
Springs  property.  They  and  their  respective 
husbands  leased  in  writing  the  hotel  prop- 
erty for  three  years  to  the  other  defendant, 
ChabQeld.  The  lease  provided,  amtnig  otber 
things,  that  CihatOdd,  the  lessee,  should  have 
certain  necessary  repairs  made  iqHm  the 
property,  that  he  should  pay  for  the  same 
blmself,  and  charge  the  amount  so  paid  for 
repairs  to  the  lessors,  to  be  deducted  from 
the  first  year's  rent  It  was  required,  also, 
by  the  terms  of  the  lease,  that  Chatfleld 
should  deposit  $1,000  in  the  Waynesrille 
Bank,  out  of  which  the  amount  of  repairs 
was  to  be  paid,  with  the  distinct  understand- 
ing that  no  llois  were  to  be  created  on  the 
property  on  account  of  the  repairs.  TTie 
roits  were  to  be  paid  In  Installments,  and  it 
was  stipulated  that  if  they  were  not  r^;u- 
larly  paid,  the  defendant  lessors  might  enter, 
and  take  possession  of  the  property.  There 
was  a  QiUare  to  pay  rent  tuid  the  lessors 
took  possession.  While  C!hatfleld  was  In  pos- 
session under  a  contract  between  him  and 
plaintiff,  the  plaintiff  made  certain  repairs 
upon  the  property,  for  which  he  has  not  been 
paid,  and  for  which  he  filed  a  lien  in  Hay- 
wood superior  court.  This  action  Is  brought 
to  enforce  the  lieu  by  the  sale  of  the  hotel 
property,  and  to  have  aj^ed  from  the  pro- 
ceeds of  sale  a  sufficiency  to  pay  the  amonut 
of  the  alleged  lien.  This  cannot  be  done. 
Before  a  mechanic's  lien  can  attach,  thare 
must  exist  the  ration  of  creditor  and  debt- 
or. A  debt  must  be  created  before  there  can 
be  a  lien.  WOkle  v.  Bray,  71  N.  C.  205; 
Bailey  v.  Butjes,  86  N.  C.'517.  The  plain- 
tiff had  no  contract  with  the  defendants,  ex- 
cept Chatfleld.  The  plaintiff  should  have 
looked  to  the  contract  between  the  lessors 
and  Cbatfield.  It  he  had  done  so,  he  would 
have  found  that  Cbatfield  was  bound  to  pay 
ft»r  the  repairs,  that  there  was  a  special  fund 
set  apart  for  their  payment  and  a  special 
provldon  that  the  hotel  prt^erty  should  not 
be  bound  for  the  repabs.  It  Is  unnecessary 
to  pass  upon  the  reasons  which  his  homv  as- 
signed tor  giving  the  Judgment  The  plain- 
tiff could  not  recover,  in  any  event  against 
the  defendants  Stringfldd  and  Wdcb,  nor 
bold  the  hotel  property  liable  for  the  repairs. 
No  error. 

AVEBY,  J.,  did  not  sit  on  the  hearing  of 
this  case. 
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SOLOMON  T.  BATES  et  aL 

(Supreme  Court  of  North  Carolina.    May  20, 

1896.) 

HoTiox  TO.  UoDirr  Opihioh. 
▲  motion  will  not  lie  to  modifr  an  oiHo- 
ion  of  the  aapreme  court  striking  out  a  deci- 
sioD  of  a  proposition  of  law  discussed  on  the 
hearing,  thongh  it  be  alleged  that  it  was  not 
essential  to  the  conclusion  reached:  this  is  a 
matter  for  rehearing. 

Motion  of  defendant  to  modify  language  of 
opibion.  Dismissed. 
For  original  (^km,  see  24  8.  D.  47& 

Aycock  &  Daniel,  D.  L.  Biuaell,  and  H.  6. 
Connor,  for  the  motion.  W.  B,  Allen,  oppoB- 
ed. 

CLABK,  J.  The  (pinion  In  Oils  case  hav- 
ing been  filed  and  certified,  the  losing  party 
served  notice  on  the  opposite  aide  that  on  a 
day  named  he  would  move  the  court  to  modi- 
fy the  opinion  by  striking  ont  the  words: 
"Indeed,  the  directors  are  liable  for  the  in- 
jury caused  by  relying  upon  the  statement 
Issued  by  tbem,  which  they  did  not  know 
to  be  true,  as  well  as  when  they  knew  It  to 
be  false;"  and  also  the  conclndlng  words  of 
the  opinitm:  "As  said  above.  It  is  not  neces- 
sary that  the  directors  should  know  that  such 
r^rts  are  fiUse.  it  is  tbelr  duty  to  know  that 
they  are  tru&"  The  respondent,  in  addition 
to  replying  to  the  motion  on  Its  merits,  moves 
to  flUsmlw  the  motion,  as  being  made  contrary 
to  the  course  and  practice  of  tlie  courL  It  is 
true  that,  where  there  is  a  mere  inadventence, 
us  the  entry  of  the  conclusion,  "A  new  trial," 
wben  the  oi^on  showed  that  the  proper  con- 
clusion should  have  been  "Reversed,"  a  mo- 
tion of  this  kind  will  be  mtalalned  (Summer- 
Un  V.  Cowles.  107  N.  a  459,  12  S.  E.  234); 
or  "Affirmed,"  instead  of  "BevoBed"  (Cook  v. 
Moore,  100  N.  0.  294.  6  S.  B.  795);  or  "New 
trial"  instead  of  "Remanded"  (Scott  v.  Queen, 
95  N.  C.  340);  and.  Indeed,  the  court  would 
correct  such  errors  ex  mero  motu  If  called 
to  its  notice  la  any  way.  But  It  was  never 
contemplated  that  by  a  motion  of  this  kind 
propositions  of  law  stated  in  an  opinion  could 
be  again  brought  up  tor  dlscuaslcm  li^  this 
easy  and  oflFhand  method,  even  though  it  be 
alleged  by  the  mover  that  the  part  of  the 
opinion  sought  to  be  corrected  was  not  essen- 
tial to  the  conclusion  reached.  To  admit  this 
practice  would  to  a  large  extent  rep«il  the 
restrictions  which  it  has  been  found  necessary 
to  throw  around  the  granting  of  rehearlngs  by 
requiring  the  strictly  worded  certificate  of 
two  disinterested  counsel  and  the  Indorse- 
ment of  a  member  of  the  court  The  impera- 
tive necessity  for  adhering  to  these  restrictions 
is  pointed  out  in  Hcmdon  v.  Insurance  Co.,  Ill 
N.  C.  384,  IS  S.  ifl.  406.  As  a  matter  of  fiict,  too, 
there  was  no  inadvertence  in  this  case.  The 
point  in  question  was  presented  in  the  oral  ar- 
gument of  the  cause  and  in  the  briefs  filed  by 
counsel,  and  was  decided  not  only  in  this  case, 
but  likewise  in  the  three  other  cases  of  timilar 


character  agaicst  the  officers  of  the  same 
bank.    Townsend  .v.  Williams,  117  N.  C.  330, 

23  8.  B.  461;  GaldweU  v.  Bates,  24  S.  B.  481; 
and  Tate  v.  Bate*  (at  this  term)  24  S.  B.  482. 
In  the  latter  case  tiie  court  says:  "The  di- 
rectors are  conclusively  presumed  to  know 
the  condition  of  the  bank.  Hauser  v.  Tate, 
85  N.  C.  84;  Morse,  Banks,  f  137;  Finn  v. 
Brown,  142  U.  8.  56,  12  Sup.  Ct.  136;  United 
Soc.  V.  Underwood,  0  Bush,  609,  and  other 
cases  cited  in  Solomon  v.  Bates  (at  this  term) 

24  S.  E.  478.  If  the  db-ectors  did  not  know 
the  bank  was  insolvent,  It  was  their  duty  to 
have  known  It.  It  was  fraudulent  in  them  to 
put  forth  official  statements  that  the  bank 
was  solvent,  when  they  did  not  know  it  to 
be  tme;  and  they  are  liable  to  those  wlio 
were  deceived  thereby  into  having  dealings 
with  the  bank,  or  making  deposits  thCTein,  tor 
any  loues  sustained.  If  this  were  not  so, 
the  directors  of  a  bank  would  be  privileged  to 
be  n^ligent,  and.  the  more  Ignorant  th^ 
could  manage  to  be  about  Its  condition,  the 
more  secure  they  woviA  be  from  any  liabili- 
ty." Thus  the  matter  sought  to  be  coirected 
Is  not  a  mere  formal  entry,  erroneously  made 
by  Inadvertence,  but  a  deliberate  dedalon  at  a 
proposition  of  law  discussed  on  the  bearing. 
This  cannot  be  brought  iq»  for  rediscussion 
upon  a  simple  motion  on  notice  to  the  oppoalte 
party.    Motion  dismissed. 


(118  (7.  a  ISO 

BOTSTEB  V.  WBIGHT. 

(Saprane  Court  ot  North  Carolina.    May  19, 

1806.) 

AcoouNTiNO  —  RBrBRBNce—WnRN  Pkopbb — Ap- 
peal—Whif  IjIBB— JOUOMBST— VawditT. 

L  Where  a  plea  In  bar  is  interposed  to  an 
action  for  an  accoontinc,  a  refoence  cannot  he 
ordered  till  the  idea  in  bar  has  been  finally  de- 
termined. 

2.  An  appeal  lies  from  a  judgment  snstaln- 
Ing  a  plea  in  bar. 

3.  An  execntrix,  on  filing  the  final  account 
of  her  testator  as  administrator,  moved  for  the 
allowance  of  commissions  due  her  testator;  and, 
sabseanently,  on  December  4,  1894,  counsel  el 
plaintiff  (who  opposed  the  motion)  and  defend- 
ant's counsel  agreed  to  continue  the  matter  to  a 
date  to  be  agreed  on  between  thrai.  No  date 
was  ever  agreed  on,  and  plaintiff,  being  dis- 
satisfied with  the  account,  on  February  9,  18^ 
sued  to  impeach  it  On  February  23,  18%, 
the  clerk,  at  the  instance  of  defendant's  couq- 
sei,  notified  the  parties  that  he  would  on  March 
4,  1865,  resume  the  hearing  of  defendant's  mo- 
tion, and  requested  to  be  informed  of  the  iteois 
on  which  no  commissions  should  be  aUowed.  At 
this  hearing  plaintiff  and  his  counsel  failed  to 
attend,  and  on  March  IStfa  the  clerk  entered 
judgment  allowing  the  commisaions.  Held  that 
the  Buit  was  notice  to  the  clerk  that  i^aintiff 
would  pursue  his  remedy  under  the  Code,  and 
the  judgment  was  void. 

Appeal  from  superior  court,  Edgecmnbe 
county;  Boykln,  Judge. 

Action  by  F.  S.  Boyster,  administrator, 
against  M.  O.  Wright,  executrix.  From  a 
Judgment  for  defendant,  plaintUT  appeals. 
Reversed. 
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H,  G.  Connor  and  Staton  ft  J<riuuton,  tar 
appellant  ^epberd  &  Bnsbee  and  GlUlam, 
Parker  &  Munroe,  for  a^ellee. 

FAIBCLOTH,  0.  3.  TbU  action  Is  brooght 
by  tbe  plaintiff,  admlnlBtrator  d.  b.  n.  &  t:  a. 
at  O.  C  Farrar,  against  ttae  defendant  tbe 
executrix  of  Gteorge  B.  Wrlgfat,  tbe  original 
executor  of  said  Farrar.  for  an  aiiCQpnt  and 
setaomrait  <tf  tbe  estate  of  Farrar.  The  orlg- 
lual  executor  filed  some  annual  returns  of  bla 
administration  wltb  the  clerk,  and  the  de- 
fendant executrix  filed  a  final  return  on  ttae 
Zlst  of  Norember,  18p4.  and  It  appeared  that 
the  defendant  bad  been  allowed  911.600  aa 
commissions.  The  executrix  moved  for  the 
allowance  of  commissions  doe  her  testator, 
before  the  clerk,  which  we  understand  to  be 
in  addition  to  those  already  allowed;  and 
counsel  of  the  parties  TOlnntarily  met  before 
the  clerk  on  the  4th  of  December.  18M,  and 
entered  Into  some  dJacnsslon  as  to  the  Items 
**on  which  a  commission  In  law  Is  not  to  be 
allowed.  It  was  thereafter  agreed  between 
counsel  that  the  matter  should  stand  con- 
tinued to  some  date  to  be  agreed  upon  1^ 
tbe  parties,"  No  other  date  was  erer  agreed 
upon,  and  neither  the  plaintiff  nor  his  coun- 
sel  attended  any  other  meeting  or  conference. 
On  Febmaiy  23,  1886,  at  the  Instance  of  de- 
fendant's counsel,  the  clerk  Issued  a  notice 
to  tbe  parties  that  on  the  4tta  of  March,  1S95, 
be  would  rerame  consideration  of  the  appli- 
cation of  tbe  executrix  for  the  allowance  of 
commissions  to  her  testator,  with  a  request 
to  the  parties  to  indicate  tbe  items  oq  which 
commissions  should  not  be  allowed.  The 
plaintiff  failed  to  attend,  nor  did  bis  connsel 
attend;  and  on  Blarch  13, 1896.  "after  careful 
examination  of  ttae  sereral  accounts  filed," 
the  cleric  allowed  certain  commissions,  and 
rendered  Judgment.  In  ttae  absence  of  tbe 
plaintiff  and  bis  counsel.  In  favor  of  the  de- 
fendant executrix,  against  the  plaintiff,  for 
93487.27  and  interest  from  ttae  22d  of  Novem- 
ber, 1894.  Ttae  plaintiff,  being  dlssatisfled 
with  the  account  filed  on  Pebroary  9.  1805, 
Instituted  this  action  to  have  an  account  of 
tbe  administration  stated,  and  to  impeach 
tbe  accounts  filed,  and  for  a  reference  (Code, 
1 1511),  and  filed  his  complaint  The  defend- 
ant answering  tbe  complaint  pleaded  spe- 
cially that  tbe  accounting  and  Judgment  of 
the  clerk  above  set  out  are  a  bar  to  the  plain- 
tiff's cause  of  action.  At  the  trial  term  the 
motion  for  a  reference  was  denied,  the  court 
being  of  oplolon  that  the  plea  in  bar  was  to 
be  first  tried.  The  motion  was  heard  by  tbe 
court  upon  an  inspection  of  the  pleadings  and 
the  derk's  record  above  recited,  and  "said 
motion  was  refused  as  to  all  matters  and 
things  adjudicated  by  the  clerk,  •  •  *  the 
court  being  of  opinion  that  said  adjudication 
constituted  a  plea  In  bar  as  to  them,  and  the 
Judgment  was  rendered  as  set  out  In  the  rec- 
ord." Plaintiff  appealed  from  the  order  re- 
foBing  a  reference,  and  from  tbe  judgment 


rendered.   This  Is  the  only  question  we  bavo 
to  consider. 

We  were  told  on  ttae  argument  that  this  ap- 
peal was  premature;  tbat  an  exception  should 
have  been  noted,  and  made  available  on  ap- 
peai  from  the  final  Judgment  How  the  plain- 
tiff was  to  proceed  to  final  Judgment,  lu 
tbe  fiace  of  tbe  above  ruling  and  Judgment ' 
was  not  e^lalned.  Prior  to  the  Code,  this 
court  had  held  that  where  nutters  lu  bar  of 
the  right  of  acUon  were  well  pleaded,  tbe 
plea  must  be  tried  and  determined  before 
any  reference  to  the  master.  Doalra  v. 
Sprouse^  1  Jones,  IBq.  162;  Dongas  v.  Cald- 
well. 64  N.  a  872.  The  Code.  1  648,  eipress- 
ly  allows  an  wpeal  from  every  Judicial  order 
or  determination  which  In  eBeet  determines 
tbe  action,  and  prevents  a  Judgment  from 
which  an  appeal  might  be  taken.  The  de- 
fense €t  a  Bpe<^  plea  In  bar  puta  in  Issue 
ttae  cause  of  action,  and  it  would  be  us^ess  to 
Incur  costs  and  delay  If  tbe  plea  la  sustained. 
It  baa  been  repeatedly  taeld,  since  tbe  adoj^ 
tlon  of  the  Code,  that  an  appeal  lies  from  a 
Judgment  sustaining  or  overruling  a  plea  In . 
bar,  and  that  no  reference  staould  be  ordered 
until  tbe  plea  Is  finally  determined.  BaOroad 
Oa  V.  Morrison,  82  N.  a  141.  143;  Neal  v. 
Becknell.  86  N.  a  290,  302;  Leak  r.  Cov- 
ington, 96  N.  a  IBS,  106;  dements  v.  Bogus, 
Id.  24a  Where  a  matter  pleaded  In  bar  la 
an  estoppel,  was  discussed  In  Rogers  v.  Bat- 
dlff.  8  Jones  (N.  C.)  225;  Armfleld  v.  Moors 
Bush.  167;  and  WlUlams  v.  Glouse,  01  N.  a 
822.  If  the  recwd  Is  uncertain,  and  anything 
be  left  to  conjecture,  and  la  not  e^lalned  by 
proof,  the  Judgmoit  as  ertdenced  is  no  estop- 
pel. Jones  V.  Beaman.  117  X.  C  250,  23  S.  EL 
248.  Upon  examlnatlfm  of  ttae  record  of  the 
deik,  offered  as  proctf  of  the  special  plea,  we 
think  It  was  Insufficient  to  support  It,  and 
tbat  his  honor's  contusion  ttaereon  was  er- 
roneous. It  Is  true  that  persons  may  vtdun- 
tarUy  come  before  any  court  and  enter  into 
agreements,  and  cause  their  agreements  to  be 
entered  of  record  as  judgments  of  the  court, 
and  they  are  as  effectually  bound  thereby  as 
by  any  other  judgment  but  this  must  be  done 
by  consent  In  the  present  case  tbe  meet- 
ings In  December,  1894,  were  voluntary,  and 
not  by  any  process  known  to  the  law.  Noth- 
ing was  debated,  except  the  propriety  of  al- 
lowing commissions  on  certain  Items  in  the 
account,  about  which  no  agreement  was  had. 
Tbat  the  matter  should  stand  continued  to 
some  date,  to  be  agreed  upon  by  the  parties, ' 
which  date  was  never  agreed  on,  and  plain- 
tiff pursued  the  subject  no  further.  We  think 
that  the  issuance  of  the  summons  In  this  ac- 
tion, and  tbe  service  of  tbe  same  on  defend-  , 
ant  before  the  Judgment  of  the  clerk,  was 
notice  tbat  plaintiff  had  abandoned  tbe  con- 
ference meetings,  and  that  he  elected  to  seek 
his  remedy  as  prescribed  by  the  Code.  We 
think,  also,  tbat  tbe  notice  issued  by  the 
clerk  on  February  23d  bad  no  efficacy,  and 
tbat  the  judgment  entered  by  the  clerk  on 
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March  tSth,  In  the  absence  of  the  plaintiff  or 
hiB  attorneys,  was  without  authority.  What 
would  hare  been  the  effect  ff  the  parties  had 
been  present  before  the  clerk,  and  judgment 
had  been  entered  without  objection  or  appeal, 
we  need  not  consider,  as  the  record  sent  to 
this  court  does  not  present  that  qpesUoii. 
Berersed. 


(lis  N.  C.  796) 

AliEXANDBB  et  aL  t.  QIBBOK  et  ti. 
(Supreme  Court  of  North  Oandina.    May  10, 

FARTmOU— ALLBGATIOH  OV  PDHUStOH— Plba  ov 
SOLB  SRISIM— EtIDIHOB — ADTBB8S  POSSBSStOH 

— Tackixq— iMSTRdOTiOKs— Btatdtb  SuBPaxD- 

•  iKO  Limitations— EIbpbal. 

L  A  plea  of  sole  seWn  In  an  action  asiOnst 
tenants  In  common  fOr  partition  chanffes  the 

action  to  one  of  ejectment,  subject  to  all  the 
rolea  of  law  applicable  in  Buch  actions. 

2.  Where  one.  aa  bnsband  of  an  heir,  was 

Joined  as  defendant  to  an  action  between  the 
t^rs  for  partition,  and,  by  pleading  sole  seislu, 
changed  the  action  to  one  of  ejectment,  it  was 
error  to  ezdude  evidence  that  he  entered  nn- 

*  der  an  agreement  by  which  he  was  to  pay  tax- 
es, and  take  charge  of  the  land  for  the  heirs. 

3.  The  poBsesaioD  of  a  tenant  may  be  tack- 
ed to  that  of  the  landlord  to  show  title  by  ad- 
rerse  poBsession  in  tbe  landlord. 

4.  An  Instruction,  in  ejectment  by  heirs, 
which  limits  their  right  to  show  title  by  ad- 
vHse  poBsession  to  such  possession  1v  tiiur  In- 
teBtate,  is  erroneous. 

5.  An  instruction,  in  ejectment  by  belts, 
which  BO  confosee  distinct  and  separate  periods 
of  20  and  SO  years  by  which  title  by  adverse 
possession  may  be  perfected  as  to  lesTe  the 
jniy  In  doubt  whetha  possesslMi  ^for  a  single 
pmoA  of  60  ycaiB  1b  not  necessary.  Is  errone- 
ous. 

6.  The  preenmption  is  that  possession  of 
land,  nnezplained,  Is  adverse. 

7.  Laws  1891,  c.  113,  repealing  Code,  K 
186,  187,  which  suspend  the  running  of  limita- 
tions for  specified  periods,  applies  to  actions 
commenced  after  January  1,  1^3,  the  date  the 
repealing  act  went  into  effect 

8.  A  petition  for  partition  of  lands  among 
tenants  In  common  need  not  allege  thf  t  the  ten- 
ants are  in  p9SseBidon  of  the  land. 

Appeal  from  superiw  conrt,  Mecklenbntff 
county;  Bryan,  Judge. 

Action  by  W.  M.  Alexander  and  others 
against  N.  Gibbon  and  others  for  partition. 
From  a  judgment  for  defendant  Qibbon, 
plaintiffs  appeaL  Reversed. 

OaABon  &  Dais,  for  appeUanta.  Burwdl, 
Walker  &  Cansler,  for  appellees. 

FUBCHES,  J.  This  1b  a  proceeding  com- 
menced In  tbe  Bupnlor  court  of  Mecklenburg 
(befOTe  the  deik),  by  a  part  of  the  children 
and  heirs  at  law  of  Joseph  M.  Alexander, 
asalnst  the  other  children  and  heirs  at  law  of 
said  Alexander,  and  the  husbands  of  the 
feme  deftmdants,  for  sale  and  partition  of 
land.  An  the  heirs  so  made  defendantB  an- 
swer, and  admit  the  toiancy  in  common,  ex- 
cept Harriet,  who  la  the  wife  of  the  defend- 
ant N.  Oibbon.  She  files  no  answer,  and 
thereto  ftdmlts  the  allegations  of  the  oom- 


idaint  and  the  tenancy  In  common.  The  de- 
fendant N.  Gibbon,  who  Is  not  a  child  and 
heir  at  law  of  Joseph  M.  Alexander,  alone 
answers  the  complaint;  which  xnnslsts  of  six 
paragraphs,  as  follows:  "The  defendant  N. 
Gibbon  answers  the  petition,  and  says  that 
the  land  mentioned  and  described  In  said  pe- 
tition iB  not  the  property  of  the  persons 
named  .  ni  the  tenants  In  common  thereof, 
but  that  he  Is  sole  seised  of  said  land,  and 
Is  In  possession  of  it  In  his  own  right" 

It  Is  admitted,  aa  claimed  by  defendant, 
that  when  sole  seisin  is  pleaded.  In  a  proceed- 
ing among  tenants  In  common  for  partition,  it 
becomes  substantially  an  action  of  ejectmoit 
{Htmeycutt  t.  BrooicB,  116  N.  O.  788,  21  S. 
B.  C58);  and  It  then  becomes  subject  to  the 
rolea  of  law  applicable  to  trials  In  actions 
of  ejectm^t;  that  plaintiffs  must  recover  by 
the  strength  o<  their  own  title,  and  not  on 
the  weakness  of  defendant's  title.  This  Is 
the  doctrine  enunciated  In  Huneycott  t. 
Bro<^  sopra.  And,  while  this  case  and 
this  line  of  authorities  ptit  tbe  burden  of 
proof  In  actions  of  ejectment  on  the  plaintiffs, 
they  also  put  upon  the  defendants  the  burden 
of  the  rules  pertaining  to  such  trials.  Plain- 
tiffs, then,  may  establish  their  title  In  any 
way  they  might  do  If  this  had  originally  been 
commenced  as  an  action  of  ejectment, — by 
showing  an  unbroken  line  of  conveyances 
from  the  state  to  them,  tx  to  Joseph  Bf.  Alex- 
ander, flielr  fother,  and  that  he  Is  dead;  or 
by  sbowli^  possession  in  Joseph  M.  Alexan- 
der, and  those  under  whom  he  claimed,  to 
the  time  <tf  hlB  death,  and  the  possession  oC 
bis  heirs  at  lav  rince  his  death,  for  a  mffi- 
<dent  length  <Ht  time  to  establish  or  to  ripen 
their  title  into  a  perfect  title;  or,  by  way 
of  estopp^  by  showing  that  defendant  dahns 
title  fKKD  the  same  source  as  plaintiffs,  or 
showing  that  he  entered  and  sustains  the 
relation  of  tenant  to  plaintiffs.  OcmwAll  t. 
Mann,  100  N.  0.  234,  6  S.  B.  782.  These  are 
tbe  general  rales  applicable  to  aB  aett<xiB  of 
ejectment,  and  must  apply  to  actions  for  par- 
tition, where  sole  seisin  is  ideaded,  and  the 
action  becomes  substantially  an  action  of 
ejectment  But  In  this  case  tbey  ue  pe- 
culiarly applicable,  and  Ulnstrato  the  wisdom 
of  their  application.  Tbe  plalntlfte  allege 
tliat,  as  the  heirs  at  law  of  Joseph  M.  Alex- 
ander, they  and  the  other  heirs  at  law  of  said 
Alexand^,  as  such  heirs,  are  tenants  In  com- 
mon of  the  land  described  In  tbe  complaint 
All  the  heirs  answer,  and  admit  these  alle- 
gations, except  Harriet,  who  flies  no  answer, 
and  In  this  way  admits  the  allegations  of 
the  complaint  But  tbe  ddtendant  N.  Gibbon, 
not  an  heir  of  J.  M.  Alexandw,  bnt  who  lup- 
pened  to  be  the  htisband  Harriet;  and  In 
that  way  made  a  defendant,  answers,  and 
says  It  iB  not  troe  that  the  plalntUEs  and  de- 
fendants (who  are  the  heirs  of  J.  M.  Alex- 
ander) are  tbe  owners  of  this  land,  but  that 
he  Is  tbe  owner;  and  when  plaintiffs  offoed 
evidence  to  show  that  defendant  Gibbon  en 
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tered  as  the  tenant  itf  tlie  bein,  and  was  to 
pay  the  taxes,  and  to  look  after  and  take  care 
of  the  land  for  the  h^rs,  he  objected  to  thla 
erldoioe,  and  the  coort  ruled  It  ont  In  this 
tbwe  was  error.  The  authorities  ate  so  nn- 
menms  and  nnlform  that  deC^dant  admlta 
that  this  evidence  would  havie  been  com- 
petent If  the  heirs  had  broosht  an  action  of 
ejectment  against  bim.  But  be  bstb,  as  they 
brought  an  actlrat  for  partition,  which  he 
has  turned  Into  an  actk»i  <it  ejectment,  It 
te  Incompetent  This  cannot  be  so.  To  sos- 
taln  this  ruling  of  tbe  court  would  be  to 
destroy  one  of  tbe  most  valuaUe  mles  of 
practice  and  erldence,— «  rule  honorable 
alike  for  its  age  and  for  its  nsefulness.  To 
sustain  such  rulings  would  be  to  destroy 
all  reasoning  by  analogy  and  the  logic  of  tbe 
law.  This  role  of  estoppel,  based  upon  a 
common  sonrce,  Is  not  simply  an  arbitrary 
fiction  of  the  law.  It  Is  based  on  sound 
reasoning  and  logical  deduction.  If  two  par- 
ties claim  title  from  it  must  be  conceded 
by  them  that  A.  bad  the  title,  or  they  would 
not  dalm  under  him.  This  b^ng  so,  it  la  not 
necessary  to  consume  Hme  In  proving  what  ia 
admitted  to  be  true,— that  A.  had  the  title. 
Then  A.  is  made  the  starting  point,  and  It 
is  only  left  to  determine  who  has  A.*a  title, 
or  the  title  derived  from  A  In  a  case  of 
tenancy  In  common,  where  the  parties  claim 
as  heirs  at  law,  under  the  cartons  of  descent, 
tbe  establishment  ot  tbo  common  source  de- 
termines the  rights  of  tbe  parties.  As,  In 
this  case,  all  the  heirs  at  law  of  i.  M.  Alex- 
ander daim  that  he  was  the  owner  of  this 
land  at  the  time  of  his  death,  this  establishes 
as  to  th^  the  legal  title  to  this  land,  and 
they  are  torenr  estopped  to  deny  this;  just 
as  any  other  parties  of  recM^  are  estc^pped 
by  the  Judgment  of  a  court  of  comjwtent 
Jurisdiction.  So,  we  see  that  the  (^ration 
and  efTect  of  this  mle  of  estoppel  Is  to  estab- 
lish the  title  in  the  plaintlfCB.  And  the  rule 
ttiat  the  plainiifEB  must  recover  by  the 
strength  of  tSielr  own  title,  and  not  by  the 
weakness  of  the  deftedants'  title,  is  pre- 
served. 

When  this  case  was  argued,  and  when  first 
considered,  it  was  treated  by  us  as  if  the 
plaintiffs  were  proposing  to  prove  the  dec- 
larations and  admissions  of  one  of  the  heirs 
at  law  of  Joseph  M.  Alexander.  But,  upon 
farther  consideration,  we  find  this  Is  not  the 
case.  Had  this  beoi  so,  we  would  have  held 
that  this  evidence  was  competent,  as  tending 
to  tfhow  that  the  betrs  at  law  of  said  Alex- 
ander dalmed  title  under  the  common  an- 
cestor, and  dliprove  the  plea  of  sole  seisin. 
Nelson  V.  Whitfield,  82  N.  C.  51;  Oraybeal 
T.  Davis,  95  N.  C.  513;  Ccmwell  v.  Mann.  100 
N.  C.  2&4.  6  S.  B.  782;  Olifton  v.  Fort,  98  N. 
OL  179,  8  S.  B.  726;  and  that  line  of  cases. 
But  it  was  dearly  admissible  to  show  that 
the  defendant  N.  Gibbon  entered  under  a  con- 
tract and  agreement  with  the  hdrs  of  J.  M. 
Alexander  to  pay  tbe  taxes,  and  to  look  after 
and  take  care  of  the  property  for  the  beiia, 


which  constitutes,  as  between  hfan  and  the 
heirs,  tbe  relation  oi  landlord  and  tenant,  and 
that  he  was  thereby  estopped  to  doiy  the  ti- 
tle of  the  heirs.  Cooper  t.  Axifiy.  114  N.  a 
648,  10  S.  B.  eSD;  Ocmwell  t.  Mann,  100  R 
G.  2S4, 6  8.  B.  782. 

It  was  also  admissible  to  establish  the  fact 
of  tenancy,  as  affecting  the  question  oi  title 
hy  occupancy,  as  It  Is  a  weUrestabllsbed  prin- 
ciple at  law  that  possession  a  toiant  is 
tbe  possession  of  the  landlord;  and,  when- 
ever It  is  eMabUahed  that  N.  Gibbon  was  tbs 
tenant  of  the  belis  of  J.  li.  iiexander,  then 
the  time  ttaat  he  has  been  In  possepsloa  is  to 
be  added  to  the  possession  of  J.  M.  Alexan- 
der and  his  tenants,  as  evidence  going  to 
make  out  title  by  occupancy  or  possession. 

Defendant  N.  Gibb<m  asked  for  special  in- 
stmctlons,  which  were  given  by  the  court  as 
asked.  Bach  of  these  instructions  was  ex- 
cepted to  by  plalnUfls,  and  each  exception 
must  be  sustained.  The  Instmctlons  are  as 
follows:  'Tirst  That,  In  order  to  show  title 
In  themselves,  plaintlffia  must  satisfy  the 
jury,  by  pr^nderanoe  of  evidence,  that 
there  has  been  open,  notorious,  and  adverse 
possession  of  the  land  for  thirty  (30)  years, 
by  J.  M.  Alexander.  This  Is  necessary  to 
show  title  out  of  the  state.  Tbst  plaintiffs 
must  also  show  an  open,  notorious,  adverse, 
and  continuous  possession  tor  twenty  years 
in  J.  M.  Alexander,  In  order  to  vest  the  title 
in  them  as  his  heirs.  Second.  That  this  pos- 
session must  be  open  and  notorious  and  con- 
tinuous. If  there  was  an  Interval  of  several 
years,  during  which  J.  M.  Alexander  had  no 
such  possession,  the  possession  would  not  be 
eontlnnona  Tbe  possession  must  also  be  ad- 
vise, and  the  mere  fact  that  J.  M.  Alexan- 
der actually  occupied  the  land,  or  had  pos- 
session of  it,  would  not  be  sufflclent  to  show 
an  adverse  possession,  because  the  plaintiffs 
must  show  not  only  a  possession,  but  must 
go  further,  and  show  affirmatively,  that  this 
possession  was  adverse,  as  the  law  does  not 
infer  from  the  mere  fact  of  the  possession 
that  It  was  adverse."  "Pourtt.  That,  In  as- 
certaining the  length  of  the  possession  of  J. 
M.  Alexander,  the  time  from  the  20th  of 
May,  1861,  to  tbe  1st  of  January,  1870,  must 
be  excluded  from  the  count  Bifth.  That 
plaintiffs  must  not  only  show  an  open,  noto- 
rious, adverse,  and  continuous  possession  for 
twenty  years,  but  tbe  said  irassession.  In  or- 
der to  confer  a  title  good  against  the  defend- 
ant N.  Olbbon,  must  have  been  under  known 
and  visible  lines  or  traundarles." 

Tbe  first  Instruction  Is  erroneous  for  the 
reason  that  It  Is  complicated,  involved,  and 
confusing.  It,  at  least,  leaves  the  Jury  in 
doubt  as  to  whether  the  dO-years  adverse 
possession  Is  sufficient  to  establish  title  In 
the  plaintiffs,  or  whether  it  requires  both  80 
years  and  20  years,  making  60,  to  do  so.  It 
la  also  erroneous  In  that  It  limits  tbe  time  in 
which  plaintiffs  may  make  out  their  title  by 
advose  pbesBaaltm  to  the  death  of  J.  U.  A2- 
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ex&nder;  whereas  the  plaintltts  (the  heirs) 
should  have  been  allowed  to  show  possession 
in  themselves  since  tha  deatb  of  th^  father. 
If  they  could  do  so. 

The  second  prayer  and  Instruction  Is  erro- 
neous. In  that  It  holds  that  possession  or  oc- 
cupation of  itself  Is  not  sufficient  to  consti- 
tute adverse  possession;  "but  that  plalntUCs 
must  go  further,  and  show  affirmatively  that 
this  possession  was  adverse,  as  the  law  does 
not  infer  from  the  mere  fact  of  the  posses- 
sion that  it  was  adverse."  To  sustain  this 
ruling  would  be  to  overrule  Bryan  v.  Spivey, 
im  N.  a.  6».  13  S.  &.  766,  which  expressly 
holds  that  the  law  presumes  posBessloii,  nn- 
explalned,  to  be  adverse  possession. 

The  fourth  prayer  and  instruction  is  erro- 
neous. Sections  136  and  137  of  the  Oode, 
which  suspended  the  running  of  the  statute 
of  limitations  and  the  presnmptlons  of  time, 
were  repealed  by  chapter  113,  Iaws  1891; 
but  not  to  apply  to  actions  commenced  prior 
to  the  iBt  of  January,  1883,  and.  of  coarse,  to 
apply  to  all  actions  commenced  after  that 
time.  This  action  was  commenced  on  the 
Slst  day  of  May,  1S85.  Nunnery  v.  Averitt, 
lllN.  0.394,16  S.B.  683. 

But  tbe  learned  counsel  for  the  defendant 
N.  Gibbon,  In  bis  arminient,  said.  If  there 
were  errors  In  tbe  prayers  for  instmctions 
wliicb  were  given  hy  the  court,— and  be  did 
not  think  there  were,—- that  they  should  not 
avail  the  plainttffB,  for  tbe  reason  that  they 
had  filled  to  allege  in  their  complaint  tli&t 
th^were  In  possession  of  the  land  deecribed 
in  tbe  complaint  We  have  seen  tliat  one  of 
Uie  heirs  at  law  of  J.  H.  Alexander  (Mrs. 
Gibbon)  was  living  on  the  laud;  and  if  the 
defendant  N.  Gibbon  la  the  tenant  of  the 
heirs,  as  they  allege  be  is,  they  are  in  pos- 
session through  him.  The  possession  of  one 
tenant  In  common  Is  the  poesesslon  of  alL 
Tbe  law  presumes  the  poasesalon  to  be  in  the 
owner*  where  there  is  no  adverse  possession. 
Thomas  t.  darvan,  4  I>eT.  223.  And  Uie 
possession  of  N.  Gibbon  cannot  be  adverse  if 
he  entered  as  plalntiflrs'  tenant  So  It  is 
seen  that,  at  most,  this  would  have  been  but 
a  formal  statement  in  this  case.  It  ms  not 
miade  below,  or  It  would,  in  all  probability, 
have  been  amended,  and  for  this  reason  we 
would  dislike  to  feel  compelled  to  sustain 
this  objection. 

The  defoidanf  s  eotmsel  dtes  Alsbrook  t. 
Beld,  88  N.  G.  IfiS,  which  seems  to  sustain 
blm.  But  upon  examination,  we  find  that 
sections  1892  and  1908  do  not  sustain  Oils  ob- 
jection. Section  1892  provides  for  partition. 
In  the  following  language:  "The  superior 
court  on  petition  of  one  or  more  persons  claim- 
ing real  estate  as  tenants  in  cimunon."  And 
section  1908  of  the  Code  provides  fOr  ^utl- 
tlon  "1^  one  or  more  of  the  parties  Interested 
therein."  And  while  it  setans  dear  that  these 
sections,  which  provide,  for.  the  partition  of 
land  among  tenants  in  common,  do  not  re- 
quire any  sucl^  averment  in  the  complaint,  we 
would  still  hesitate  to  overrule  what  seems  to 


be  held  to  be  tbe  construction  In  AlsbrotA  v. 
Beld,  upon  this  authority  alone.  But  Alsbrook 
V.  Beld  dtes  two  cases  as  authority  for  this 
ruling,  and,  upon  examination,  we  find  that 
neither  one  of  them  sustains  this  ruling;  and 
Thomas  v.  Garvau.  4  Dev.  223,  one  of  the 
cases  dted,  is  directly  to  the  coutrary,  hold- 
ing that  the  law  presumes  possession  unless 
there  has  been  an  actual  ouster.  And  the 
other  case  cited  as  authority  for  the  ruling  In 
Alsbrook  V.  Beld  is  Ledbetter  v.  Gash,  8  Ired. 
462;  and  this  case  does  not  even  discuss  this 
question.  Upon  these  authorities,  we  fed 
Justified  in  oTermling  that  part  of  Alsbrook 
V.  Beld  which  requires  it  to  be  alleged  In  tbe 
petition  or  complaint  that  the  tenants  In  com- 
mon are  In  possession  of  the  land  they  adc 
to  have  partitioned,  and  which  makes  this  al- 
legation a  Jurisdictional  question.  This  had, 
in  effect,  been  done  In  Bpley  v.  Epley,  111  N. 
C.  605, 16  S.  EL  321. 

If  an  action  is  wrongfully  toougbt  for  par- 
tlticn,  this  may  be  taken  advantage  of  by  an- 
swer. 

There  is  e^ror  as  pointed  out  In  this  opinion, 
for  which  the  plaintifCs  are  entitled  to  a  new 
trlaL 

AYEBT,  J.  (concurring).  Where  the  plaln- 
tlfl  in  a  controversy  involving  the  ownership 
to  land  offers  evidences  tradng  the  defend- 
ant's claim  to  the  same  source  from  which  be 
shorn  the  older  and  bettter  right  in  bimsdt 
Chief  Justice  Pearson  said,  both  in  Neidtn 
T.  Osborne,  2  Jones,  154,  and  Frey  t.  Barn- 
sour,  66  N.  C  at  page  472.  that  the  defendant 
was  predoded  from  denying  plsintUTa  right 
without  first  showing  a  titie  Bnperi<ff  to  that 
of  the  common  source*  and  connecting  him- 
self therewith,  not  because  an  estoppel  arose 
out  of  such  evidence,  but  by  a  rule  of  evi- 
dence establlsbed  for  convenience  in  the  trial 
of  actions  of  ejectment  On  the  other  hand,  a 
tenant  Is  estopped  from  denying  the  right  of 
his  landlord  to  the  possession  until  be  ei- 
ther voluntarily  surrenders  It  or  Is  evicted  1^ 
superior  titled  So  rigidly  Is  this  rule  of  good 
foltb  enfoxced,  as  an  estoppel,  that  persons 
who  were  not  snl  Jiuis,  such  as  slaves  and  In- 
fant^ when  the  relation  began,  are,  nererOie- 
lesa,  as  effectually  precluded  from  denying 
its  existence  as  though  th^  had  been  parttes 
to  an  agreement  to  demise.'  But  It  must  be 
admitted  that  in  some  otber  opinions  of  this 
court  the  rule  relating  to  tradng  title  to  a 
common  source  lus  been  said  to  (q;ierate  as 
an  estoppel;  and,  conceding  that  Chief  Jus- 
tice Pearson  was  in  error  In  dther  a^ect  of 
the  question,  the  fact  remains  .that  the  ewl- 
dence  is  offered  to  show  titie,  not  the  right  to 
possessloa  B.  brtnga  an  action  against  In 
which  he  dalms  title  to  and  possession  a 
tract  of  land,  and  offers  an  unbroken  chain 
of  conveyances  from  A.  to  both  of  them;  bat 
it  appears  that  the  older  and  better  title  de- 
rived from  A.  is  In  B.  This  Is  prima  fade 
evidence  of  titie,  but  B.  cannot  recover,  still, 
unless  he  goes  further,  and  proves  that  C  la 
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In  possession,  and  wrongfully  wltbholdB  tbe 
possession  of  the  laud  from  him. 

The  constitution  (article  4,  8  27)  provides 
that  Justices  of  the  peace  shall  hare  jurisdic- 
tion "of  civil  actions  founded  on  contract, 
wherein  the  sum  demanded  shall  not  exceed 
9200,  and  wherein  the  title  to  real  estate  shall, 
not  be  in  controrersy."  The  sum  demanded 
may  determine  the  jurisdiction  of  money  de- 
mands; hut,  if  the  testimony  develops  the 
fact  that  title  to  land  Is  In  dispute.  It  is  de- 
clared to  be  the  duty  of  the  justice,  though 
the  plaintiff  claims  la  the  pleadings  that  the 
defendant  is  his  tenant,  to  forthwith  desist 
from  attempting  to  try.  Hahn  t.  Oullford,  87 
N.  C.  172.  On  the  other  band,  where  the 
plaintiff  proposes  to  show  that  the  defendant 
is  a  tenant,  unlawfully  holding  over,  the  jus- 
tice may  try  the  Issue  ot  tenancy,  because 
that  Invblves  only  the  right  to  the  possession, 
If  nothing  more  appears  upon  the  trial  to  be 
Involved  In  the  dispute.  Hahn  v.  Oullford, 
siq>ra;  Foster  v.  Penry,  77  N.  C.  160;  Parker 
V.  Allen,  84  N.  C.  466.  If  A.  die  before  the 
expiration  of  the  term  of  his  lessee,  (X,  and 
the  land  descend  to  hie  heir  at  law,  B.,  it  is 
familiar  learning  that  the  estopp^  growing 
out  of  the  tenancy  operates  In  favor  of  A.'b 
privy  hi  blood,  B.  (1  Wood,  LandL  &  Ten.  t 
231);  and,  if  0.  hold  over,  B.  has  the  same 
summary  remedy  to  evict  him  that  his  ances- 
tor had.  Yet,  If  evidence  of  the  descent  and 
the  tenancy  shows  a  common  source  of  title, 
it  is  undeniable  that  It  raises  the  question  of 
title,  and  ousts  the  jurisdiction  of  the  justice. 
It  is  Inaccurate,  therefore,  to  say  that  a  rule, 
whether  of  practice  or  estoppel  (which  Chief 
Justice  Pearson  says  was  "adopted  by  the 
courts  for  tbe  purpose  of  aiding  the  admin- 
istration of  justice  by  disjMnsIng  vrith  the 
necessity  of  requiring  the  plalntifT  to  prove 
the  original  grant  and  mesne  conveyances  by 
proof  that  the  defendant  claimed  under  the 
same  person").  Is  applicable  merely  because 
the  reversion  of  a  lessor  descends  to  the  heir 
during  the  term.  It  i»  well  settled  by  all 
courts  where  the  common  law  Is  administer- 
ed that  the  lessor  who  holds  the  fee,  as  well 
as  his  heir  and  grantee,  are,  as  privies,  estop- 
ped from  denying  his  right  to  dispose  of  the 
possession  when  he  made  the  demise;  and, 
on  the  other  hand,  ttiat  the  mutual  estoppel 
which  precludes  the  original  lessee  from  de- 
nying the  title  of  his  lessor  and  his  privies 
in  estate  operates  upon  his  sublessee  or  as- 
signee. 1  Wood,  LandL  &  Ten.  (9  231,  232; 
Lnnsford  v.  Alexander,  4  Dev.  &  Bat  40; 
Farmer  v.  Piclcena,  83  N.  a  549;  Pate  v.  Tur- 
ner, 94  N.  O.  47. 

When  a  plaintiff  brought  an  action  of  eject- 
ment under  the  old  practice,  and  proved  that 
he  or  his  grantor  or  ancestor  demised  to  the 
defendant  or  bis  assignor,  the  defendant  was 
estopped  from  denying  his  landlord's  title, 
whatever  Interest  the  latter  claimed,  and  the 
plaintiff  recovered  possession  upon  the  idea 
that  bis  lessee  and  those  In  privity  with  him 
were  pxednded  from  denying  the  claim  of 


ownership,  by  virtue  of  which  tbe  demise 
was  made.  Clarke  v.  Dlggs,  6  Ired.  158. 
and  after  the  forms  of  actions  were  aboUsb' 
ed,  and  the  action  for  possession  could  be 
brought,  BO  as  to  involve  and  become  con- 
clusive as  to  the  ownership  of  land,  it  was 
held  that  '*the  allegation  of  title  In  fee  Im- 
ported such  title,  actual  and  probable,  by 
deed,  or  such,  against  defendant  by  estoppel." 
Farmer  v.  Pickens,  83  N.  C,  at  page  551.  It 
was  held,  also,  In  the  lastnamed  case,  that 
there  was  no  want  of  probata  corresponding 
with  the  allegata,  because,  though  the  estop- 
pel of  the  tenancy  only  concluded  the  tenant 
In  all  cases  as  to  the  right  of  possession.  In 
the  absence  of  other  proof  It  was  also  prima 
facie  evidence  of  the  title  claimed  as  In  the 
old  action  of  ejectment  The  Issue  of  sole 
seism  having  been  raised  In  this  case,  the 
effect  of  establishing  the  fact  that  the  de- 
fendant Gibbon  entered  as  the  tenant  of  the 
ancestor  of  the  plaintlETs  was,  under  the  rul- 
ings In  the  cases  last  cited,  to  estop  iiim  com- 
pletely from  claiming  the  possession,  and  to, 
show  prima  facie  only  that  the  plaintiff  had 
title,  as  well  as  the  right  to  possession.  But 
while  the  defendant's  mouth  was  closed 
against  setting  up  a  claim  to  the  tenancy  un- 
til evicted,  it  was  competent  for  him  to  have 
offered  evidence  tending  to  show  title  In  him- 
self, in  order  to  have  escaped  the  bar  of  es- 
toppel as  to  title  in  a  future  action;  and  for 
this  poriwse  he  might  have  offered  a  grant 
from  the  state  bearing  date  subsequent  to 
that  of  the  lease  under  which  he  entered, 
even  though  compelled  to  yield  the  HMSses- 
slon  as  a  tenant  to  his  landlord.  Tbe  rul- 
ing In  OonweU  v.  Mann,  100  N.  G.  234,  6  S.  B. 
782,  and  hi  Mobley  v.  Griffln,  104  N.  G.  112, 
10  S.  E.  142,  settles  nothing  except  that  proof 
of  the  right  to  possession  by  eetoj^el  carries 
with  it  prima  facte  evidence  of  title.  But 
while  It  is  decided  in  Heyer  v.  Beatty,  76  N. 
C  28,  and  many  other  cases  passed  upon  by 
the  court  when  Chief  Justice  Pearson  presid- 
ed and  concurred,  he  still  adhered.  In  Frey  t. 
Ramaour,  supra,  to  the  opinion  tliat  tbe  mle 
in  reference  to  showing  a  claim  of  title  from 
a  common  source  Was  not  founded  on  the 
doctrine  of  estoppeL  If  the  principle  which 
precluded  a  party  from  denying  a  tenancy 
was  an  illustration  of  the  doctrine  of  estop- 
pel, while  the  other  was  not,  then  tbe  two 
rules  were  not  the  same. 

I  concur  in  the  conclusion  of  the  court,  birt 
not  in  the  opinion,  for  the  reasons  given. 


018  N.  C.  422) 
HARICIS  V.  WRIGHT  et  aL 

(Supreme  Court  of  North  Garolina.    May  18, 
1896.) 

Pabtition  — JimiBmoTioiT  —  Wills  — Rfghts  w 
Dbvubbs — COHDiTioira  Fbboedbst— fait- 

rOKMASCB. 

L  An  actiDu  for  partition  may  be  brouKhb 
to  the  term,  where  plaintiH  is  not  in  possession 
of  the  laud,'  has  l>een  ousted  by  defendant  and 
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forbidden  to  come  on  the  land.  aDd  defendant 
disputed  hia  riglit  to  aD7  nart  of  it. 

2.  Testator  gave  hiu  plantation  to  his  wid- 
o#  for  life,  remainder  to  nis  nephew,  whom  he 
reqaeBted  to  remain  with  her  until  her  death, 
and  directed  that,  if  two  former  slaves  remain- 
ed with  his  wife  and  nephew  until  the  wife's 
death,  thej  should  have  60  acres  of  land.  Held 
that,  where  the  nephew  and  widow  removed 
from  the  land,  into  town,  shortly  before  her 
death,  the  refusal  of  one  of  such  former  slaves 
to  accompany  them  and  attend  them  as  their 
serrant  was  not  a  failure  to  perform  the  condi- 
tion precedent  to  hla  right  to  the  60  acres. 

8,  Sor,  where  the  nephew,  before  the  wid- 
ow's death,  wrongfully  caused  one  of  the  slaves 
to  be  ejected  from  the  plantation  as  a  tenant  in 
arrearsi—the  Blare  having  a  right,  under  the 
will,  to  remain  on  the  premises  Mring  the  wid- 
ow's life,— could  he  defeat  the  slave'i  estate  on 
the  widow's  death  by  insisting  that  the  condi- 
tion was  not  performed  by  the  stave's  remain- 
ing upon  the  plantation  nntU  that  evmt. 

Appeal  from  superior  eoort,  Person  county; 
Starbuck,  Judge. 

Action  by  Henry  Harria  against  T.  D. 
Wright  and  others  for  partition.  From  a 
^dgment  tor  defendants,  plaintiff  ^^teals. 
Berersed. 

Facts  and  Judgment 

This  cause  coming  for  trial,  etc,  before 
Starbuck,  J.,  the  defendant  demurred  ore 
teous  to  the  complaint  on  the  ground  that  it 
does  not  state  a  cause  of  action.  In  that  It 
appears  upon  the  complaint  that  the  estate 
claimed  by  plaintiff  depends  npon  a  condition 
precedent  which  was  not  performed.  His 
honor  held  ttiat  if  the  plaintiff  could  show, 
as  alleged  In  the  complaint,  that  he  was  pre- 
vented from  performing  the  condition  by  the 
wron^^  conduct  the  d^endant,  he  would 
be  entitled  to  recover,  and  overruled  the  de- 
murrer. Exception  defendant  A  Jury 
trial  was  waived,  and  the  parties  agreed  that 
the  court  find  the  facts.  The  following  facta 
were  found: 

"(1)  Jas.  H.  Harris  died  In  Person  county 
In  1871,  leaving  a  last  will  and  testament, 
which  was  duly  probated,  and  which  Is  made 
a  part  of  the  findings,  marked  'A.'  (2)  That 
Jas.  H.  Harris  was  living  upon  the  tract  of 
land  of  which  that  In  controversy  is  a  part 
at  the  time  of  his  death;  that  he  had  no 
children;  and  that  the  defendant  who  is 
the  nephew  named  in  the  will,  was  living 
with  him.  (3)  That  plaintiff  is  the  Henry 
Harris  named  in  the  will,  and  was  a  for- 
mer dave  of  Jas.  H.  Harris,  and  was  liv- 
ing Vipoa  the  plantation  at  the  death  of  Jas. 
H.  Harrla  <4)  That  the  defendant  acted 
as  the  agent  ot  his  annt  iSra.  Elizabeth 
Harris.  In  the  management  of  the  plantation, 
which  consisted  of  1,^  acres,  until  her 
death;  that  In  1885  he  moved  to  Metume. 
and  In  1886  he  moved  with  his  wife  to  Dur- 
ham; and  that  two  months  thereafter  Mrs. 
Harris  left  the  plantation,  and  moved  to  Dur- 
ham, to  lire  with  the  defendant  and  did  live 
with  blm  unta  her  death,  In  1892.  (5)  That 
when  James  H.  Harris  died  the  plaintiff  was 
tending  a  part  of  the  laud  under  a  contract 
with  Jas.  H,  Harris,      which  plaintiff  was 


to  get  one-half  of  the  crops  for  that  rear. 
The  same  contract  was  continued  between 
plaintiff  ftnd  defendant,  as  Mrs.  Karris'  agent 
for  several  years,  and  the  plaintiff  stayed 
upon  the  land  aa  the  tenant  of  the  defendant 
who  acted  as  Mrs.  Harris'  agent  under  rary- 
Ing  contracts,  until  1887.  For  the  year  1887 
no  contract  was  made,  bnt  the  defendant  per- 
mitted the  plaintiff  to  remain  upon  the  land 
until  November  of  that  year,  when,  as  the 
agent  of  Mrs.  Harris,  he  instituted  a  pro- 
ceeding before  a  Justice  of  the  peace  against 
the  plaintiff,  In  which  proceeding  Wright 
agent  alleged  that  Harris  had  forfeited  his 
tenancy  by  the  nonpayment  of  rent  and 
Judgment  was  rendered  that  Wright  as 
agent  be  put  In  possesalon  of  the  land.  From 
this  judgment  Harris  appealed  to  the  su- 
perior court  snd  Judgment  was  there  render- 
ed dismissing  the  appeal.  «D  Under  an  ex- 
ecution Issued  In  December,  the  sheriff  re- 
moved Harris  from  the  land,  and  forbade  his 
returning,  and  from  that  time  pialntfff  baa 
not  lived  upon  the  plantation.  (7)  That  for 
the  year  1887,  and  one  or  two  years- previous 
thereto,  the  share  of  the  crops  and  rents  re- 
ceived by  the  defendant  from  the  land  cul- 
tivated by  plaintiff  was  not  sufficient  to  p^ 
expenses,  and  when  said  proceedings  before 
the  Justice  of  the  peace  were  institnted  the 
plaintiff  was  In  arrears  of  rent  for  several 
years.  That  defendant  became  diaaatlafled 
with  this  state  of  affairs,  snd  In  the  fall  of 
1887,  before  instituting  the  proceeding  re- 
ferred to.  told  the  plaintiff  t^t  he  <the  de- 
fendant) could  not  afford  to  keep  him  on  the 
farm;  that  he  was  getting  him  (defendant) 
deeper  and  deeper  In  debt  Defendant  then 
asked  the  plaintiff  to  go  to  Durham  with  him, 
and  proposed  to  employ  him  as  a  servant  at 
the  rate  of  $10  per  month,  and  also  to  em- 
ploy his  wife  to  do  the  cooking  and  washing 
for  defendant's  family.  The  plaintiff  refused 
to  go  to  Durham,  at  the  time  knowing  that 
Mrs.  Harris  was  living  with  the  defendant. 
Some  time  after  this  conversati^Mi,  defendant 
notified  plaintiff  to  vacate,  and  Instituted  the 
proceeding  aI>ove  referred  to. 

"The  court  Is  of  opinion  that  It  was  the  In- 
tention of  the  testator,  as  expressed  In  the 
will,  that  the  plaintiff  should  have  the  GO 
acres  upon  serving  the  widow  and  nephew 
-  of  the  intestate  during  the  lifetime  of  the 
widow,  whenever  and  In  whatever  manner 
they  might  reasonably  require,  and  upon  rea- 
sonable terms;  that  the  request  made  by  the 
defendant  that  plaintiff  should  go  to  Dur- 
ham to  serve  the  defendant  as  a  family  serv- 
ant at  the  wages  of  $10  per  month,  and  fnr- 
ther  offering  to  employ  the  wife  of  plaintiff 
in  household  service,  was,  under  the  circum- 
stances, a  reasonable  request  and  prc^KMi- 
tlon;  and  that  the  refusal  to  comply  wltli 
the  request  was  a  breach  ot  the  condition, 
the  performance  of  which  was  necessary  to 
vest  In  the  plaintiff  the  60  acres  of  land  aa 
provided  for  in  the  will.  It  Is  therefore  ad- 
judged that  plaintiff  take  nothing  by  his  salt 
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aad  tbat  the   defendant  -go  without  day. 

[Signed]  Starbuck,  J.  P." 

The  plaintiff.  In  apt  time,  excepted  to  find- 
ing No.  7  on  the  ground  that- there  was  no 
evidence  to  support  It  The  testimony  sap- 
porting  this  finding  was  as  follows:  T.  D. 
Wright  testified:  "When  my  imcle,  Ja&  BL 
Harris,  died,  in  1871,  plaintiff  was  a  renter 
of  a  part  of  his  plantation,  for  one-half  the 
crop.  I  continued  this  contract  ontll  1S79, 
when  I  rented  to  plaintiff  for  money  rent 
In  18S0  or  ISSl  I  returned  to  original  con- 
tract, and  so  continaed  tm  1S85  aad  1880, 
which  last  two  years  I  furnished  plaintiff 
with  eTerytbinc  necessary  to  make  a  crop, 
and  gmre  him  one-third  crop.  For  the  year 
1887  I  made  no  special  contract  with  plain- 
tiff, bat  permitted  him  to  remain  on  the 
plantation  because  he  was  mentioned  in  the 
wilU  and  to  coltlrate  a  part  thereof,  and  he 
raised  about  20  bushels  of  wheat.  When 
plaintiff  was  ejected.  In  1887,  from  the  planta- 
tion, he  owed  me,  as  agent  for  my  aunt, 
about  $200  for  arrears  of  rent  I  made  a 
contract,  as  agent  of  my  aunt  with  the 
lUalntlff,  for  each  year  he  remained  on  the 
plantation  after  the  death  of  uncle,  In  1871, 
except  for  the  year  1887.  For  the  year  1887, 
and  for  several  years  prior  thereto,  the  share 
of  the  crops  and  rents  received  by  me  from 
the  land  cultivated  by  plaintiff  was  not  suf- 
ficient to  pay  expenseSi  I  became  dissatis- 
fied with  the  condition  of  affairs,  and  in  the 
fall  of  1887,  before  instituting  suit  of  eject- 
ment I  told  plaintiff  that  I  could  not  afford 
to  keep  him  on  the  farm;  that  he  was  mak- 
i!^  little  or  nothing,  and  every  year  was 
bringing  me  deeper  In  debt.  I  then  offered 
to  take  him  with  me  to  Durham,  and  pay  him 
$10  per  month  to  work  for  me,  and  to  employ 
his  wife  as  cook,  etc.  My  aunt  was  then  liv- 
ing with  me,  as  plaintiff  knew.  Plaintiff  re- 
fused this  offer,  and  I  brought  suit  of  eject- 
ment a  month  or  two  thereafter,  having  no- 
tified him  to  vacate.  He  refused  to  leave, 
and  said  he  had  a  right  to  stay  there."  Hen- 
ry Harris  testified  to  substantially  the  same. 
Upon  the  facts  as  found,  plaintiff  moved  for 
a  new  triaL  Overruled,  and  exception.  His 
honor  held,  upon  the  facts  found,  that  plain- 
tiff was  entitled  to  no  relief.  Plaintiff  ex- 
cepted. His  honor  then  rendered  Judgment 
as  set  ont.  Plaintiff  appealed. 

WUl  of  J.  H.  Harris. 

*^  •  •  I  give  and  bequeath  to  my  kind 
and  beloved  wife,  Elizabeth  H.  Harris,  all  of 
my  estate,  both  real  and  personal,  daring 
her  natural  life,  and  request  my  nephew, 
Thomas  D.  Wright  to  remain  with  and  man- 
age for  my  wife  until  her  death.  ThCT  I 
farther  will  that  all  of  the  property  tbat  Is 
In  her  possession,  coming  from  and  through 
me,  to  go  to  Thos.  D.  Wright  and  his  heirs. 
However,  I  request  that  Jesse  and  Henry 
Harris,  former  slaves  of  mine,  remain  with 
my  wife  and  nephew  until  the  death  of  my 
wife,  and.  If  they  shall  remain  with  them 
v.248.B.no.l2— 48 


daring  that  time,  that  they  (Jesse  and  Hen- 
ry) shall  have,  at  some  suitable  place,  fifty 
acres  of  land.  I  appoint  my  wife,  EUzabeth 
H.  Harris,  and  my  friend,  W.  B,  Webb,  my 
executor  and  executrix.  •  *  •  [Signed  by 
J.  H.  Harris— X,  his  mai^]" 

W.  W.  Kftdiln  and  Giaham  &  Graham,  for 
appdlairt.  Manning  &  Fooshee,  for  appelleee. 

MONTGOMERY,  J.  la  his  last  will  and 
testament,  James  H.  Harris  devised  a  tract 
of  land  of  1,200  acres  to  his  widow  for  her 
life,  with  remainder  In  fee  to  his  nephew, 
Thomas  D.  Wright  the  defendant  In  this  ac- 
tion, but  charged  it  with  an  interest  In  favor 
of  Jesse  Harris  and  Henry  Harris,— the  last 
named  being  the  plaintiff  In  this  action, — as 
follows:  "However,  I  request  that  Jesse 
and  Henry  Harris,  former  slaves  of  mine,  re- 
main with  my  wife  and  nephew  until  the 
death  of  my  wife;  and,  if  they  shall  remain 
with  them  during  tbat  time,  that  they  (Jesse 
and  Henry)  shall  have,  at  some  suitable 
place,  50  acres  of  land."  This  court  decided 
in  the  case  of  Wright  v.  Harris,  116  N.  C. 
462,  21  S.  E.  914,  that  Jesse  Harris  (who  was 
the  defendant  in  that  case)  was  a  tenant  lu 
common  with  the  plaintiff  (who  Is  the  de- 
fendant in  this  action)  in  the  1,200-acre  tract, 
to  the  extent  of  the  50  acres  devised  to  him 
In  the  will  of  James  H.  Harris,  and  was 
entitled  tx>  partition.  This  action  was  brought 
by  the  plaintiff  Henry  Harris  to  have  al- 
lotted to  him  the  50  acres  devised  to  him  In 
the  will,  and  to  be  put  in  possession  of  the 
same,  the  widow  having  died  before  the 
commencement  of  the  suit.  The  defendant 
demurred  to  the  complaint,  in  substance: 
(1)  Thftt  the  court  had  no  jurisdiction  be- 
cause the  action  was  for  the  partition  of 
real  estate,  and  should  have  been  com- 
menced by  special  pioceedlngs  before  the 
clerk,  and  not  before  the  judge  In  term;  (2) 
that  the  complaint  did  not  state  a  cause  of 
action,  in  that  It  appears  therefrom  that  the 
estate  claimed  by  the  plaintiff  depended  up- 
on a  condition  precedent  which  was  not 
actually  performed. 

The  objection  to  the  jurisdiction  is  without 
merit,  and  bis  honor  properly  overruled  tbat 
feature  of  the  demurrer.  The  complaint 
showed  that  the  plaintiff  was  not  In  posses- 
sion of  the  land;  that  he  bad  been  ousted 
by  the  defendant,  and  forbidden  to  come  up- 
on the  land;  and  that  the  defendant  dis- 
puted and  denied  the  plaintlfTs  right  to  any 
part  of  it.  Where  there  has  been  an  ouster, 
or  where  the  defendant  controverts  the  plain- 
tiff's title,  thereby  admitting  ouster,  the 
plaintiff  may  bring  his  action  to  the  term. 
Jones  V.  Cohen,  82  N.  0.  75;  Wlthrow  r. 
Biggerstaff,  Id.  82. 

Ab  to  the  second  ground  of  demurrer,  his 
honor  held  that  if  the  plaintiff,  as  he  al- 
leged In  his  complaint  could  show  that  he 
was  prevented  from  i>erformlng  the  condi- 
tion by  the  wrongful  conduct  of  the  defend- 
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unit  be  would  be  entitled  to  recoTer.  and 
oTerniled  tbe  same.  This  was  a  correct  rul- 
lug.  Narlgatlon  Go.  t.  Wilcox,  7  Jonea  (N. 
C.)  481.  Ttae  defendant;  In  bis  answer,  wtaicb 
Is  Terlfied,  denies  tbe  right  of  the  plaintiff 
to  recover,  aTerrlng  that  his  right  to  recorer 
d^iiended  iq)on  the  condition  precedent  con- 
tained In  the  win,  and  that  the  plaintiff  had 
not  performed  the  condition.  The  arerment 
In  the- answer  Is  that  "In  the  year  1887  Mra. 
Harris,  the  widow,  by  her  agent,  the  defend- 
ant, Thomas  D.  Wright,  on  account  of  tbe 
bad  conduct  and  unfaithfulness  of  the  plain- 
tiff, Henry  Harris,  Instituted  summary  pro* 
ceedlngs  In  ejectment  against  said  plaintiff, 
and  by  the  judgment  of  the  court  the  plain- 
tiff was  ejected  from  the  said  premises."* 
By  consent  of  parties  hia  honor  found  the 
facts,  and  In  one  of  these  findings  It  ap- 
pears that  the  decision  of  the  Justice  of  the 
peace,  under  which  tbe  plaintiff  In  this  ac- 
tion (defendant  In  that  i)roceeaing)  was 
ejected,  was  based,  not  on  the  bad  conduct 
or  unfaithfulness  of  Henry  Harris,  but  be- 
cause of  his  failure  to  pay  rent.  ■  It  appears 
from  the  facts  found  by  hia  honor  that  the 
testator  died  in  1871,  and  that  the  plaintiff 
lived  on  the  land  from  that  time  until  1887 
as  the  tenant  of  the  widow,  rendering  year- 
ly rent,  and  falling  In  arrears  during  the 
later  years;  that  for  the  year  18S7  there 
was  no  rental  contract,  but  the  defendant 
permitted  tbe  plaintiff  to  live  on  the  piace 
xmtil  November  of  that  year,  when,  as  the 
agent  of  the  widow,  he  instituted  proceed- 
ings before  a  Justice  of  tbe  peace,  alleging 
that  the  plaintiff  owed  rent,  and  ejected  him; 
tliat  the  sheriff  removed  the  plaintiff  from 
the  land,  and  forbade  him  to  return;  that 
the  defendant  left  the  farm  in  1885,  and  the 
widow  left  the  next  year,  going  to  live  with 
the  defendant  In  Durham.  His  honor  fur- 
ther foimd  that  the  defendant,  just  before 
he  had  the  plaintiff  ejected  by  the  order  of 
the  Justice  of  the  peace,  tried  to  employ  the 
plaintiff  and  his  wife  to  live  with  bim  in 
Durham  for  wages,  and  that  the  plaintiff  de- 
clined the  offer.  Upon  these  facts  the  court 
was  of  opinion  "that  It  was  the  Intention  of 
the  testator,  as  expressed  In  tbe  will,  that 
the  plaintiff  should  have  the  fifty  acres 
upon  serving  the  widow  and  nephew  of  the 
Intestate  during  the  lifetime  of  the  widow, 
wherever  and  in  whatever  manner  they 
might  reasonably  require,  and  upon  rea- 
sonable terms;  that  the  request  made  by 
the  defendant  that  plaintiff  sbould  go  to 
Durham  to  serve  the  defendant  as  a  family 
servant  at  the  wages  of  ten  dollars  per 
month,  and,  further,  of  offering  to  employ 
the  wife  of  the  plaintiff  In  household  serv- 
ice, was,  under  the  circumstances,  a  reason- 
able request  and  proposition;  and  that  the 
refusal  to  comply  with  tbe  request  was  a 
breach  of  the  condition,  the  performance  of 
which  was  necessary  to  vest  in  the  plaintiff 
tbe  50  acres  of  land  as  provided  for  in  the 
will.   It  Is  therefore  adjudged  that  plaintiff 


take  nothing  1^  his  salt,  and  that  the  de- 
fendant go  without  day." 

Tbe  Judgment  ot  ttae  court  Is  founded  <m 
tbe  Tlew  which  his  honor  took  of  the  rea^ 
sonablenesa  ot  the  offer  made  the  de- 
fendant to  employ  the  plaintiff  and  his  wife 
as  servants  In  the  household  at  Dnrham,  and 
the  obligations  Imposed  npon  tbe  plaintiff 
by  the  will  to  perform  this  service.  We  do 
not  agree  with  his  honor  In  the  consbucfUon 
which  he  pnt  vpon  the  Intention  of  tbe  teeta- 
tw  as  to  tbe  rights  and  Interests  of  the  plain- 
tiff under  the  wUL  We  think  that  It  never 
entered  his  mind  that  his  widow  and  nephew 
would  leave  the  plantation.  He  required 
that  Jesse  and  Henry— with  their  families, 
of  course — should  remain  with  his  widow 
and  Ills  nephew  (the  defendant)  tmtll  the 
death  of  the  widow-  We  think  the  testator 
used  the  word  "remain"  in  its  common- 
place meaning, — that  Is,  to  continue  ^cliaji- 
ged;  to  abide  In  the  place  where  they  were 
when  he  wrote  the  wilL  He  either  supposed 
that  his  widow  would  not  very  long  survive 
him,  or  that  if  sbe  did  his  nephew  would 
make  his  home  with  her,  and  never 'leave 
her;  else  bow  could  the  plaintiff  always  live 
with  them  both?  He  certainly  did  not  have 
In  his  mind  tliat  the  nephew  migbt  take  on 
an  adventurous  spirit,  leave  the  farm,  and 
engage  in  other  pursuits  In  other  places.  If 
so,  he  would  have  provided  for  that  contin- 
gency, and  required  the  plaintiff  to  live  with 
tbe  widow  In  that  event  This  view  la 
strengthened  when  It  is  remembered  that 
the  same  requirement  was  made  also  of 
Jesse.  It  is  not  reasonable  to  suppose  that 
the  testator  anticipated  that  his  widow 
would  leave  the  plantation  for  town  life,  and 
that  both  Henry  and  Jesse  and  their  fiimi- 
lies  would  attend  her  aa  her  servants,  as  be- 
ing necessary  for  her  comfort  The  reason- 
able construction  certainly  la  that  the  tes- 
tator contemplated  the  farm  to  be  the  home 
of  the  widow  during  her  life;  that  the  fee- 
simple  Interest  in  1,200  acres  of  land  would 
be  a  sufficient  inducement  for  tbe  nephew 
to  remain  with  hia  aunt  during  her  life,  and 
that  50  acres  each'  to  Jesse  and  Henry  would 
Induce  them  to  remain  on  the  farm;  and  that 
by  means  of  all  which  arrangements  the 
widow  would  be  in  association  with,  and  un- 
der tbe  protection  of,  her  nephew,  and  at- 
tended by  tbe  faithful  servants  of  the  fam- 
ily. The  plaintiff  remained  on  tbe  farm  with 
the  widow  15  years,  paying  full  rent  for  near^ 
ly  the  whole  time,  and  rendering  proper 
service,  In  addition,  to  the  widow;  for,  al- 
though the  defendant  averred  In  his  answer 
that  the  plaintiff  had  been  ejected  from  tbe 
land  on  account  of  bad  conduct  and  unfalth- 
fulness,  there  was  not  a  syllable  of  proof 
going  to  show  this,  except  that  he  refused 
to  go  to  Durham  to  live  with  the  defendant. 
The  action  of  tbe  justice  of  the  peace  in 
ejecting  the  plaintiff  at  the  instance  of  the 
defendant,  claiming  to  be  the  agent  of  the 
widow,  is  not  to  affect  the  ^ault  pf  this 
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case.  The  Justice  had  no  JurlBdiction  in  the 
matter.  The  defendant  testified  In  this  case, 
before  the  court  below,  that  he  had  no  con- 
tract with  the  plalntier  for  the  year  1887, 
and  that  he  left  htm  to  stay  on  tiie  planta- 
tion, allowing  him  to  cultivate  a  part  of  the 
land,  because  he  was  mentioned  In  the  will. 
And,  besides,  the  will,  while  it  gave  the 
plaintiff  a  conditional  estate,  gave  him  also 
tbe  right  to  remain  on  the  land  as  long  as  he 
j>erformed  the  condition,  or  stood  ready  to 
perform  It  He  was  not  a  tenant  for  the 
year  1887,  and  tbe  Justice  had  no  jurisdic- 
tion of  the  matter,  and  no  right  to  order  his 
ejectment  Parker  t.  AUen,  84  N.  a  466; 
Hughes  T.  Mason,  Id.  472.  In  that  proceed- 
ing, then,  the  defendant  was  acting  in  his 
own  right  as  well  as  for  the  widow,  if  in- 
deed he  was  acting  for  her.  The  question 
before  us,  then,  comes  right  down  to  this: 
Will  the  defendant  be  allowed  to  defeat  the 
interest  of  the  plaintiff  under  the  will,  when 
by  his  own  wrongful  act  be  prevented  the 
[ilalntiff  from  performing  the  condition  npon 
which  his  interest  rested?  He  will  not  be 
allowed  so  to  do.  Navlgaticni  Oo.  T.  WUcos, 
supra.  In  that  case  Chief  Justice  Pearson, 
wbo  delirered  the  opinion  of  the  court  toAA, 
"One  who  presents  the  performance  of  a 
condition,  or  makes  It  Impossible  by  his  own 
act  abaU  not  take  advantage  of  tbe  nonper^ 
fonnance,"  and  cited  Iiord  Ooke's  lUustrar- 
tlon  of  the  rule.  We  are  not  de<dding  tbat 
the  rights  of  property  which  depend  upon 
Uie  performance  of  conditions  preced«it 
shall  rest  in  cases  whwe  the  conditions  are 
not  abeolutdy  and  uncmdltlonaUy  perform- 
ed. We  know  that  these  conditions  mnst  be 
performed,  and  tbat  even  the  act  of  God  is 
no  excuse  for  nonperformance.  We  are  not 
weakening  that  prindple  of  law,  but  we  are 
asserting  another  rule,  equally  as  old  and 
equally  as  Undlng,  when  we  dedare  that, 
when  a  person  interested  wrongfully  pre- 
vents the  performance  of  the  condition  pre- 
cedent, he  shall  not  be  allowed  to  take  ad- 
vantage of  his  own  wrong.  We  think  there 
is  error  In  the  Judgment  of  the  court  below, 
and  th^  same  is  reversed.  The  plaintiff  Is  a 
tenant  In  common  wltb  the  defendant  In  the 
tract  of  land  mentioned  in  the  complaint,  Is 
entitled  to  partition,  and  the  court  below 
will  take  such  steps  as  are  necessary  to  have 
allotted  to  the  plaintiff  50  acr»  thereof,  and 
to  have  blm  put  into  possession'of  the  same. 
Reversed. 


STATE  ex  tel.  LORD  v.  BATES,  State 
Treasurer. 

(Sniwane  Court  of  South  Carolina.    Uay  30, 
1896.) 
Hahdakdb— Parties. 
Wh«e  an  application  by  a  private  eitiEen 
for  a  writ  of  mandamn?  to  enforce  a  private 
right  Is  made  in  the  Dame  of  the  state,  without 
tbe  consent  of  tbe  attorney  general  first  ob- 
tained, the  application  ■  will  not  be  -diamissed 


for  tbat  reason,  but  the  niiaie  of  the  Btat«  will 
be  stricken  out  on  motion;  the  state  not  l>ei&9; 
a  necessary  party. 

Petition  In  the  name  of  the  state  by  Sam- 
.uel  Lord,  receiver  of  the  President  '.>lrcctors. 
and  Company  of  the  State  Bank,  for  writ  of 
mandamus  against  W.  T.  C.  Bates,  state 
treasurer.  Tbe  attorney  general  moved  to 
dismiss  the  petition.  The  motion  was  de- 
nied, and  the  attorney  general  then  moved  to 
strike  out  the  name  of  tbe  atate.  Motion 
granted. 

McCradys  &  Bacot  for  petitiinier.    Wm.  A. 
Barber,  Atty.  Gen.,  for  the  State. 

McITER,  G.  J.  The  petition  of  tbe  relator 
for  tbe  writ  ot  mandamus  bavlng  been  filed 
fn  this  ease,  the  attorney  general,  appearing 
for  the  purpose  of  this  motion  only,  came  bt 
with  a  aoggestion  and  moti<ni  on  behalf  at: 
the  state  .to  dismiss  tbe  petition,  npon  the 
ground  that  his  consent  as  attorney  general 
to  the  use  of  tbe  name  of  the  state  in  this 
proceeding  had  not  been  obtained,  and  that 
be  objected  to  the  use  of  the  same.  The 
court,  after  hearing  argument  on  this  mo- 
tion, retired  for  consultation,  and,  upon  reas- 
sembling, the  chief  Justice  announced,  as  tiie 
unanimous  conclusion  of  the  court,  that  the 
Btate  was  not  a  necessary  party  to  an  appll- 
catifm  1^  a  private  dtlzoi  for  a  writ  of  man- 
damus to  enforce  a  private  right  and  tbat 
the  name  of  tbe  state  in  this  proceeding  was 
a  mere  surplusage.  It  was  therefore  ordered 
tbat  the  motion  to  dismiss  the  petition,  upon 
the  above-stated  ground,  be  refused,  with 
leave,  however,  to  tbe  attorn^  general,  if  he 
should  BO  desire,  to  move  to  strike  the  name 
of  tbe  state  of  South  Qirollna  from  the  title 
of  tbe  petition  in  this  case.  In  accordance 
with  tite  leave  thus  granted,  the  attorney  gen- 
«al  now  moves  to  strike  the  name  of  tiw 
state  of  South  Carolina  from  tbe  titie  of  tiUa 
case,  which  motion  Is  hereby  granted;  and 
tbe  case  will  proceed  for  a  hearing  on  tbe 
merits  as  thoue^  commenced  turlglnally  in 
the  name  of  Samuel  Lord*  as  receiver  as 
aforesaid. 

The  reasons  for  the  conclusions  reached  by 
the  court  will  be  set  fortii  in  the  optnlou 
hereafter  to  be  filed  upon  the  merits  of  tbe 
case. 

(98  Oe.  S») 

STEELE  LUMBER  CO.  et  al.  r.  LAURENS 

LUMBER  CO.  et  al. 
(Supreme  Court  of  Georgia.    April  13,  1896.) 
Appeal — Pauties— Actios  to  Mabssal  Assbts — 
Who  uat  Maintain — CoRPORATioxa  —  Actios 

BT  StOCEHOLOHKS  —  INTBHVBMTION  —  — 

Vkmdok'h  Lien— Convbbsiox— DAMAess— Elbo- 

TioN  OP  Remedies. 

1.  Where  one  of  two  or  more  defendants, 
RKaiDSt  whom  a  judgment  has  been  rendered, 
brings  a  writ  of  error  to  reverse  tbe  same 
without  joining  his  co-defendants  as  plaintiffs 
in  error,  they  may  be  added  by  motion  in  this 
court,  witli  the  privilege  of  uniting  with  the 
original  plaintiff  in  error  In  assigning  errors, 
or  of  severing,  in  -which  latter  event  tbey  may. 
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If  desired,  be  heard  In  defenw  of  the  judgment 
songht  to  be  reTcrsed. 

2.  ▲  corporation  cannot,  mm  a  piyinriff, 
maint^  an  equitable  aoit  to  marahal  its  own 

assets. 

3.  To  snch  a  iwoceedinjr,  bj  wh<miBoeTer 
filed,  the  corporation  fs  itaeU  an  Indlapensable 
party  defendant 

4.  A  seneral  creditor  witboat  lien  is  not 
entitled  to  maintain  snch  a  proceeding,  in  or- 
der to  obtain  an  injunction  against  fals  debtor, 
or  to  secure  the  aivointment  of  a  receiTer. 

6,  The  conversion  hj  another  of  property 
belonging  to  a  corporation  gives  no  right  to  a 
stockholder  to  sue  In  his  own  name  for  such 
conTersion;  especially  where  the  corporation 
itself,  in  dne  time,  resorts  to  what  it  regards  as 
its  appropriate  legal  remedy,  and  no  negligence 
or  collusion  is  impated  either  to  the  corporation 
or  the  board  of  directors  whldi  would  be  prejo- 
dldaJ  to  the  interest  of  andi  a  stockholder. 

6.  The  institution  by  a  corporation  of  an 
egnitable  action  for  the  recovery  of  certain  of 
its  property  aUeged  to  have  been  illegally  con- 
Terted  by  another,  with  damages  for  the  con- 
Tersion,  even  though  a  receiver  be  appointed 
und»  such  a  proceeding,  does  not  authorise  the 
admission,  by  amendment,  of  creditors  of  the 
corporation  as  parties  plaintiff  to  such  a  suit 
If  sndi  creditws  are  entitled  to  relief  over 
against  the  aileged  wrongdo«,  in  the  event  of 
a  recovery  by  their  debtor,  such  relief  may  be 
granted,  either  upon  an  independent  petition,  or 
upon  a  petition  pro  Intereese  sno  filed  by  than, 
containing  a  statement  of  their  equities  and 
the  ground  of  equitable  relief,  with  prayers  ap- 
propriate  to  the  relief  sought 

7.  Where,  upon  the  filing  of  such  a  snit,  a 
receiver  is  appointed  to  take  charge  of  uie 
property  in  controversy,  and  creditors  of  the 
corporation  file  petitions  pro  interesse  sao, 
claiming  liens  upon  audi  property,  and  the 
court  directs  the  recriver  to  deliver  the  prop- 
erty to  the  defendant  upon  its  giving  bond  tor 
the  eventual  condemnation  money,  and  a  bond 
is  accordingly  given  conditioned  for  the  pay- 
ment of  any  sums  which  may  be  recovered 
against  the  defendant  upon  the  final  trial,  inas- 
much as  the  Intervening  creditors  under  the 
pleadings  could  not  in  any  view  of  the  case, 
recovor  a  money  judgment  against  the  defend- 
ant, jodnnent  eoold  only  be  lawfully  entered 
on  such  Dond  for  any  money  judgment  recov- 
ered by  the  original  plaintiff  against  the  de- 
fendant (a)  The  mere  fact  that  money  judg- 
ments are  rendered  in  favor  of  such  creditors 
against  their  debtor,  and  a  lien  is  attached  by 
the  decree  to  the  property  delivered  to  the  de- 
fendant ia  no  such  a  recovery  of  a  sum  against 
the  defendant  as  would  Justify  a  judgment  on 
the  bond  in  their  favor. 

8.  Where  one  corporation,  upon  part  pay- 
ment of  the  purchase  price,  delivereif  into  the 
possession  of  another  corporation  real  and  per- 
sonal property,  which  property,  when  so  deliv- 
ered, constituted  very  nearly  the  entire  assets' 
of  the  latter,  under  an  agreement  dnly  executed 
and  recorded,  by  wUdi  the  formw  nndertook 
to  atil  snd  properly  convey  such  property  up- 
on the  payment  of  a  stipulated  sum,  and  upon 
the  condition  of  compliance  with  certain  inter- 
mediate conditions  imposed  upon  the  proposed 
purchaser  for  the  protection  of  Uie  proposed 
seller,  and  upon  the  breach  of  such  conditions 
It  is  agreed  between  the  presidents  of  the  re- 
spective corxmratiouB  that  the  proposed  pur- 
chaser shall  redeliver  the  property  in  satisfac- 
tion of  the  balance  of  pnrcnase  money  remain- 
ing unpaid,  which  is  accordingly  done,  even 
though  the  president  of  the  purchaser  may  not 
have  had  authority  from  ills  board  of  directors 
or  otherwise  to  enter  into  such  an  arrangement 
yet  the  entry  of  the  seller  corporation  uoder 
such  an  arrangement  although  it  may  amount 
to  a  conversion  for  which  damages  may  be  re- 
covered, does  not  subject  it  to  a  forfeiture  of 
purchase  money  as  a  fixed  penalty  for  its 


wrong.  Against  a  suit  for  the  tort  and  con- 
version, it  may  stiU,  under  appropriate  plead- 
ings, set  off  the  unpaid  purchase  money. 

9.  Where,  under  sudi  an  arrangement,  the 
seller  corporation  resumes  possession  of  the 
property  in  question,  the  purdlaser  corporation 
has  its  election  either  to  ratify  or  to  repudiate 
the  transaction.  If  it  electa  the  former,  it  must 
comply  with  the  alleged  unauthoiized  agree- 
ment; if  the  latter,  it  may  either  yield  its  pos- 
session and  sue,  as  upon  a  tortious  entiy.  for 
the  purchase  money  paid,  with  interest  or  it 
may  sue  for  and  recover  its  iwssession  of  the 
property,  or  it  may  sue  for  the  pnperij  itself 
with  damages  for  the  conver8i<»i,  in  wUch  lat- 
ter event  it  will  be  still  liable  tat  tiie  oapaid 
purchase  money.  Hence,  where,  in  sncn  a 
case,  the  purchase  corpMation,  jointly  with 
some  of  its  stockholders,  filed  against  the  seller 
an  equitable  petition,  by  which  it  repudiated 
the  act  of  its  president  as  tinauthorised.  and 
alleged  that  the  entry  of  the  seller  oorporatitm 
was  wrongful  and  tortious,  but  nevertheless 
claimed  for  itseU  titie  under  the  original  agree- 
ment, and,  undo-  sudi  a  proceeding,  caused  the 
property  in  question  to  be  seized  as  a  part  of 
Its  property,  the  filing  of  sudi  a  proceeding 
amounts  to  an  Section  to  daim  under  the  origi- 
nal agreement:  and  the  effect  of  this  electton, 
relatively  to  the  complaining  corporation,  la  to 
restore  the  parties  to  the  position  in  which  they 
stood  prior  to  the  attempted-  'Vesdssion,"  and 
in  all  subsequent  stages  ot  the  litigatioa  the 
eomplaining  corporation  will  be  to  this 
election;  and  hence  if  thereafter,  upon  Its  own 
prayer  and  that  of  oth^  intervening  creditors, 
the  property  be  administered  as  that  of  the  com- 
plaining corporation,  it  vrill  be  estopped  to 
claim  a  restitntion  of  the  purchase  money 
paid,  and  the  lien  of  the  vendor  for  its  unpaid 
purchase  money  must  out  of  the  proceeds,  be 
first  discharged,  or  provided  for  In  its  decree, 
before  the  court  would  be  authorized  to  ad- 
minister the  pr<q;>erty  as  assets  of  the  purcbast.>r 
coriwration. 

10.  A  subsequent  amendment  made  by  the 
plaintiff,  praying  for  the  repayment  of  the  pur- 
chase money  with  interest  even  if  allowed 
without  objection,  could  not  be  the  basis  of  a 
decree  to  tliat  ^ect  in  the  face  of  tlie  plain- 
tififs  prior  inconsistent  election  to  Insist  upon 
the  performance  by  the  defendant  of  the  origi- 
nal agreement  and  upon  its  right  to  the  pn^- 
erty  itself.  In  equity,  it  must  do  equity,  and 
hence  cannot  claim  both  the  property  and  a 
restitution  of  the  purchase  money  paid.  Ita 
election  to  claim  the  property  is  inconsistent 
with  the  election  to  claim  a  restitution  of  the 
purchase  money,  and  the  former,  being  first 
made,  must  prevail. 

11.  The  fact  that,  subsequent  to  the  filing 
of  this  petition,  the  defendant  answered,  claim- 
ing the  benefit  of  the  alleged  unanuiorized 
agreement  and,  upon  giving  bond,  was  allowed 
to  resume  possession  of  the  prt^erty,  does  not 
affect  the  election  made  by  the  plaintiff  in  its 
petition,  nor  the  right  of  the  defendant  to  have 
Its  unpaid  purchase  money  discharged  before 
the  pn^rty  could  be  legally  administered  as 
that  of  the  plaintiff,  the  purchaser  corporation. 

12.  The  decree  finally  made  having  been 
rendered  upon  the  theory  that  the  purchaser 
corporation  was  entitied  to  a  repayment  of  its 
purchase  money  as  a  consequence  of  the  nnlaw- 
fnl  re-entrr  of  the  seller,  and  this  theory  being 
inconsistent  with  the  prior  election  at  the  for- 
mer to  sue  for  the  property  Itself,  the  concindoD 
reached  was  necessarily  erroneous. 

(Syllabus  by  the  Court) 

Error  from  superior  coor^  Dodge  coonty; 
G.  C.  Smith,  Judge. 

Petition  filed  In  the  name  of  the  Latirens 
Lumber  Oompany  and  others,  Btockholderfi 
and  creditors  of  that  company,  against  the 
Steele  LomlMT  Oomptatj  ud  otJien^  to  mar 
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■hal  tbe  sMets  of  the  i^alntlff  company,  and 
for  tbe  ftppolntewnt  of  a  receiver.  Other 
partleB  taoldlog  dtima  agaliut,  and  ctalmlng 
to  be  entlUed  to  llenB  against  the  property 
of,  the  Laurens  Lumber  Company,  intervened, 
and  were  made  parties  plaintLff.  To  the  de- 
cree  ruidered,  the  defendant  Inmbw  company 
brings  error.    Reversed,  wltb  directions. 

Candler  &  Thompson,  3.  El.  Wooten,  and 
John  L.  Hopkins  &  Sons,  for  plalntUF  In  er- 
ror. D.  M.  Bobtfte,  yf.  M.  Clements,  De 
Lacy'  &  Bishop.  S.  A.  Smith,  Haygood.  Lov- 
eCt  &  Flyer,  and  B.  Hemnan,  for  defendants 
In  erne. 

ATEIK80N,  J.  The  Steele  Lumber  Com* 
pany,  a  ecHpnatiOB,  <hi  the  etb  day  of  May, 
1801,  entered  Into  an  agreement  under  tbe 
terms  of  which  It  nndo-toofe,  upon  the  cod- 
dltions  ther^  expressed,  to  conv^  to  tlm 
Laurens  Lomber  Company,  another  corpo- 
ntlon,  a  eotaln  satnaOl  .and  Its  eqidpment, 
together  wttb  other  personal  property  appur- 
tenant thereto,  all  of  which  is  the  subject- 
matter  of  the  present  litigation.  Tbe  agree- 
ment to  sdl  was  as  follows:  **Thls  agreement, 
entered  Into  tbls  the  eOi  day  of  May,  18B1, 
between  A.  B.  Steele  Lnmber  Company,  a 
corporation,  of  the  one  pert,  and  Laurens 
Lmnber  Company,  a  corpcwatlon,  of  the  other 
part,  wltnessetti:  Tbat  the  parly  of  the 
first  part  has  agreed  to  sell  to  the  party  at 
the  second  part  all  Its  property,  both  real  and 
persraul,  except  the  lumb«  cut  and  stacked 
tat  Tonngstown  Oax  Works;  ttie  inm  safe, 
nmnd-top  desk,  and  office  chair,  In  Its  Atlan- 
ta office;  such  lots  as  it  may  have  bot^ht 
rince  tbe  19l3i  of  March  last;  and  all  notes, 
accounts,  or  other  credits  dne  It  on  the  first 
of  April  lasti—for  the  sum  of  one  hundred 
and  fifty  thousand  dollars,  payable  as  fol- 
lows: Twelve  thousand  dtdlars  cash,  tbe 
receipt  of  wtaldi  Is  acknowledged;  two  tbon- 
■and  doners  on  the  80th  InsL,  and  two  thou- 
sand dollars  oa  the  SOth  of  each  succeeding 
month,  up  to  and  Indndlng  the  SOth  of  March, 
twenty-one  hundred  and  dxty-slx  and 
66-100  d(^U8  per  month  for  the  next  twelve 
months;  and  twenty-five  bundred  doUars  per. 
month  for  the  next  thicty-six  mratlu,  each 
and  an  of  the  deferred  payments  evidenced 
by  notes,  and  bearing  Interest  at  the  rate  of 
7  per  cent  per  annum  from  80th  of  March 
last;  and  all  of  said  notes  to  become  due 
and  payable  Instanter  in  the  evrait  of  de- 
flEUilt  An-  thirty  di^  In  paym^  ot  any  one 
Oif  them  after  it  sball  have  become  due,, 
pnnided,  however,,  that  no  title  to  said  prop- 
arty  la  to  vest  In  tbe  pmt^iaser  until  tbe  whole 
shaU  have  been  folly  paid  for,  title  to  all  of 
said  v^eoifv^  being  retained  by  the  party  of 
the  first  part  until  said  Indebtedness  is  fttlly 
paid.  Party  of  second  part  oovenants  that  it 
wfll  keep  tawnranee  upon  tbe  mill  In  good  and 
Mtvent  companies,  to  the  extent  of  not  less 
than  twenty-five  thousand  dollars,  with  loss, 
if  any,  payable  to  party  of  the  first  part; 


and,  should  this  covenant  be  broken,  then 
the  whcrie  Indebtedness,  all  of  said  notes, 
Shan  become  due  and  payable  Instanter. 
Par^  of  sectmd  part  further  covenants  that 
until  said  Indebtedness  is  i»ald,  or  until  re- 
leased from  the  covenant  by  party  of  first 
part,  John  C.  Andmon  shall  have  the  man- 
agement of  the  bnstnees  ot  said  Laurens  Lum- 
ber Cwnpany,  and  shall  reside  at  the  mfll, 
and  give  his  personal  attention  to  the  care 
of  tbe  property,  and  not  sufTer  It  to  deterio- 
rate In  any  particnlar;  but  nothing  tn  this 
covenant  contained  shall  afCect  the  duties 
of  presldoit  and  secretary  as  to  the  execnti<n 
of  notes  or  otiier  obligations  of  the  company, 
It  uort  being  the  purpose  of  party  of  first  part 
to  Interfere  with  the  management  of  tbe  busi- 
ness of  said  Laurens  Lumber  Company,  but 
simply  to  secure  tbe  skill  ot  said  Aiiderson 
In  its  management  untU  such  an  amount  sball 
have  been  paid  on  the  purchase  price  as  will 
make  it  safe.  Party  of  'second  part  forther 
cov^iants  that  It  will  pay  the  taxes  assessed 
against  party  of  first  part  tot  the  year  1891, 
and  that  It  will  assume,  complete,  and  per- 
form any  and  all  unfinished  or  unexpired 
contracts  <tf  said  A.  B.  Ste^  Lumber  Com- 
pany, Including  any  and  all  rental  that  may 
have  accrued  to  B.  Ta.  ft  Oa.  By.  Co. 
for  (dd  iron  since  first  of  April  tast  In  the 
event  said  J.  G.  And«Bon  should  fail  to  reside 
at  said  min  and  give  his  personal  attention 
and  akin  to  tbe  business  and  to  the  protection 
of  the  -property  as  above  covenanted.  Im- 
mediately upon  such  breach  of  covenant  each 
and  every  of  sold  notes  shall  become  due  and 
piqrable  Instanter,  and  party  of  llrat  part 
shall  have  the  right  to  enforce  any  remedy 
allowed  by  law  for  the  collection  of  past-due 
Obligations,  ot  the  protection  of  vendor  of 
property.  It  Is  understood  and  agreed  that 
party  of  second  part  shall  have  the  right  to 
discount  any  of  its  said  notes  at  any  time; 
that  not  less  than  four  are  taken  up  In  one 
paymwt,  by  adding  Interest  up  to  tbe  time  of 
payment,  and  deducting  from  the  amount 
twelve  per  cent  of  tbe  principal.  It  Is 
further  understood  and  agreed  that,  should 
the  sawmill  property  be  destroyed  or  so 
greatiy  damaged  by  fire  as  to  stop  operation, 
then  and  in  that  event,  should  any  note  ma- 
ture during  sudi  stoppage,  Its  i»yment  shall 
be  8Ufip<mded  until,  by  dne  diligence,  opera- 
tion can  be  resumed,  provided  such  suspension 
shall  not  exceed  four  months;  and  party  of 
first  part  Is  to  allow  the  proceeds  of  Insurance 
policies,  as  far  as  may  be  necessary,  to  be  used 
in  r^nlrln^  the  loss  sustained  by  mch  fire, 
applying  any  excess  towards  the  payment  at 
such  of  said  notes  as  may  then  be  unpaid.  It 
is  further  understood  and  agreed  that,  any 
property  bought  1^  the  party  ot  tbe  second 
part  to  supply  the  place  of  any  lued  or  con- 
sumed shall  be  In  Ueu  of  that  so  used  or  con- 
sumed, and  title  thereto  shall  vest  In  party 
of  first  part  until  said  Indebtedness  Is  paid; 
and,  when  said  propoty  Is  folly  paid  'for, 
title  shall  then  vest  in  the  Laurens  Lumber 
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Company.  In  witness  whereof,  the  partlei 
hereto,  by  -Uieir  doly-authorized  offlcers,  have 
executed  this  agreement,  the  day  and  year 
first  afMesuUd."  The  agreement  abore  quot- 
ed was  duly  recorded,  and  thereunder  the 
Laurens  Lumbw  Company  took  possession  ot 
the  propoty  covered  thereby,  and,  in  part 
execntlcm  of  the  agreement,  paid  a  part  of 
the  purchase  money,  amounting  to  $50,000  or 
upward. 

On  the  15th  day  of  October,  1892,  another 
agreement  was  entered  Into  hy  and  between 
the  Laurens  Lumber  Company,  acting  by  and 
through  Its  president,  E.  8.  Nace,  and  the 
Steele  Lumber  Company,  by  the  terms  of 
which  the  property  In  quratlon  was  restored 
to  the  possession  of  the  Steele  Lumber  Com- 
pany. The  agreement  under  which  this  last 
at^  was  accomplished  was  as  follows,  to  wit: 
"Whereas,  on  the  6th  day  of  May,  1891,  the 
Steele  Lumber  Company  eoli  to  the  Laurens 
Lumber  Company  'certain  property  In  the 
county  of  Dodge,  retaining  title  thereto,  and 
provided  that,  upon  certain  conditions,  time 
payments  extended  should  become  due,  which 
sale  is  evidenced  by  a  written  contract  re- 
corded In  the  clerk's  office  of  the  county  of 
Dodge,  In  Book  D,  on  the  18tb  day  of  May. 
1801;  whereas,  said  Laurens  Lumber  Com- 
pany has  failed  to  pay  said  indebtedness  as 
provided  In  said  agreement,  has  failed  to 
keep  the  property  Insured  as  provided  in  said 
agreement,  and  has  otherwise  broken  Its 
covenant  as  In  said  agreement  contained, 
i^faereby  said  entire  indebtedness  has  now  be- 
come due;  and  whereas,  said  Laurens  Lum- 
ber Company  has  cut  the  timber  from  a 
great  pwtlon  of  said  property,  and  la  now 
unable  to  pay  said  indebtednesa,  and  desires 
to  rescind  said  agreement,  and  restore  to 
said  A.  B.  Steele  Lumber  Company  the  prop- 
er^ obtained  from  It  as  aforesaid,  and  such 
other  property  as  it  has  purchased  to  sup^ 
the  {dace  of  any  of  the  property  of  said  A. 
B.  Steele  Lumber  Company  used  by  said 
Laurens  Lumber  Company,  as  provided  In 
said  agreement;  and  whereas,  said  A.  B. 
Steele  Lumber  Company  la  willing  to  take 
the  property  batdc  and  cancel  said  indebted- 
ness; and  whereas.  It  would  Involve  both  par- 
ties to  said  agreement  In  needless  expense  to 
remit  said  Steele  Lumber  C<Hnpany  to  an  ac- 
tion in  the  court,  which  the  property  will  not 
bear,  all  of  said  property  not  behig  sufficient 
to  more  than  pay.  even  If  it  \dll  fully  pay, 
said  Steele  Lumber  Company  the  Indebted- 
ness due  It:  Now,  In  consideration  of  the 
premises,  said  parties  mutually  agree  to  re- 
sdnd  said  contract,  and  said  Laurens  Lumber 
Company  relinquishes  all  claim  In,  to,  or  up- 
on said  property,  or  any  of  it.  and  transfers 
and  delivers  the  same  to  the  said  Steele  Lum- 
ber Company,  and  said  Steele  Lumber  Com- 
pany agrees  to  said  rescission  of  the  con- 
tract, and  accepts  said  property  In  discharge 
ot  the  tadebtedness  due  to  it  from  the  I^u- 
rens  Lumber  Company.  In  witness  whereof, 
said  Steele  Lumber  Company  and  said  Lau- 


rens Lumber  Company  have  executed  this 
hutniment  In  duplicate^  this  16tb  of  Octoba, 
1882." 

Immediately  upon  the  restoration  of  the 
property  to  the  possession  of  the  Steele  Lum- 
ber Company,  a  petition  was  filed  In  the 
name  of  the  Laurens  Lumber  Company,  and 
In  the  name  of  two  other  persons  who  alleged 
themselves  to  be  stockholders  In  that  com- 
pany, one  of  them  alleging  that  he  was  also 
a  creditor  of  that  company.  Process  was 
prayed  against  the  Steele  Lumber  Company, 
against  A.  B.  Steele,  who  was  the  president 
of  the  Steele  Lumber  Company,  against  E. 
S.  Nace,  who  was  the  president  of  the  Lau- 
rens  Lumber  Company,  and  against  the 
sheriff  of  Dodge  county.  Aside  from  the 
prayer  for  process,  the  names  at  the  persons 
against  whom  the  petition  for  equitable  re- 
lief Is  exhibited  do  not  appear,  those  named 
in  the  process  being  the  only  parties  defend- 
ant to  t^  proceeding.  The  plaintiffs.  Is  their 
peUti<»i,  allied  thp  purchase  of  the  property 
by  the  Laurens  Lumber  Company,  and  at- 
tached as  an  exhibit  to  their  petition  the 
agreement  hereinbefore  first  recited.  They 
alleged  that  the  agreement  entered  Into  fox 
the  restoiaUon  of  the  property  to  the  pos- 
session of  the  Steele  Lumber  Company  was 
fraudulent;  and  It  was  further  alleged  on  be- 
half of  the  stockholders  who  were  parties 
^intifl  that,  among  other  evil  consequences 
dei^gned  to  be  accomplished  by  this  fraudu- 
lent and  collusive  tzanster  of  the  property  of 
the  lAurens  Lumber  Company,  It  waa  the 
purpose  the  parties  thereto  to  depredate 
and  destroy  the  value  of  the  stodc  held  by 
them  In  the  Laurois  Lumber  Company.  It 
was  further  alleged  that  Nace,  the  president 
of  the  Laurens  Lumber  Company,  had  no 
authority,  from  the  board  of  directors  or 
otherwise,  to  so  dispose  of  the  property  of 
tiie  Laurens  Lumber  Company,  and  that  the 
agreement  between  himself  and  the  'Steele 
Lumber  Company  was  collusive;  that  It  was 
Intended  to  be  and  opoated  as  a  tiKoA  upon 
the  lAurens  Lumber  Company,^  and  as  well 
a  fraud  upon  its  creditors,  to  Its  great  injury 
and  damage;  that  under  the  agreement,  a 
copy  of  which  ia  second  above  set  out,  the 
Steele  Lumber  Company  had  mtered  Into  the 
possession  of  the  property  In  question,  and 
was  wrongfully  holding  the  same  adversely 
to  the  Laurens  Lumber  Company;  and  tbat, 
since  the  same  had  been  taken  possession  of 
by  the  Steele  Lumber  Company  under  the 
agreement  above  stated,  a  conidderabte  pro- 
,  portion  of  tbe  property  had  been  levied  upon 
by  the  ,^erl%  under  Hens  In  favor  <^  cred- 
itors of  the  Laurens  Lumber  Company,  and 
was  not  being  held  by  him.  The  petition  al- 
leged that  "this  procee<Ung  Is  brought  for  tbe 
purpose  of  maraballng  the  assete  of  the  said 
Laurens  Lumber  Company  for  the  benefit  of 
all  Its  creditors,  that-  its  said  creditors  may 
have  their  debts  satisfied  as  fftr  as  possiUe, 
the  property  of  said  Laurens  Lumber  Com- 
pany consisting  of  the  sawmill  plant  aa  afore- 
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said,  tlM  Inmber  af <ne8ald,  certain  aceotmti 
and  bills  receivable,  and  certain  timber  rislits 
and  privileges,  as  will  be  seen  by  their  lease 
eontracti,  uipon  the  land  and  tlmbw  In  the 
connty  of  Dodge;  and,  to  that  end,  the  prlT- 
liege  Is  hereby  extent^  to  all  of  the  cred> 
ttors  of  tbe  Laorena  Lumber  Company  to  be 
ntade  parties  hereto,  upon  such  terms  as  to 
the  court  may  seem  meet,  proper,  reasona- 
ble, and  Jnst"  It  was  alleged  that,  In  con- 
sequence of  the  wrongful  and  Illegal  conduct 
on  tne  part  of  the  defendants,  the  Laurens 
Lumber  Company  had  been  damaged  in  the 
Bom  of  $100,000.  It  was  alleged  that  It  would 
be  Inequitable  and  unjust  for  the  Steele  Lum- 
ber  Company  to  retain  In  their  hands  the 
whole  amount  of  money  which  had  been  paid 
to  them  under  the  contract,  and  likewise  to 
repossess  themselves  of  the  total  property 
embraced  In  said  contract,  which  property, 
at  the  time  of  Its  Illegal  seizure  by  the  Steele 
Lumber  Company,  was  In  better  condition  by 
several  thousand  dollars.  Upon  this  petition, 
there  was  a  prayer  for  the  appointment  of 
a  receiver  to  take  charge  of  all  the  proper- 
ty covered  thereby,  prayer  for  Injtmction 
against  the  several  parties  against  whom 
process  was  prayed,  prayer  for  Judgment 
against  the  Steele  Lumber  Company,  Steele, 
and  Nace  for  the  damages  aforesaid;  and 
likewise  a  prayer  for  general  rellet  Up- 
on these  allegations  of  the  petition,  the  court 
appointed  a  temponlry  receiver  to  take  pos- 
session of  all  the  property.  Thereafter .  the 
defendant  the  Steele  Lumt)cr  Company  an- 
swered, denying  generally  all  improper  conduct 
In  the  transactions  alleged  >  against  It  In  the 
plalntUEs'  petition,  claiming  that  the  arrange- 
ment for  the  restoration  of  the  property  was 
legal  and  authorized,  and  was  made  in  good 
faith,  in  an  honest  effort  to  pay  the  debt  due 
the  Steele  Lumber  Company  by  the  Laurens 
Lumber  Company.  The  defendant  Nace  like- 
wise filed  an  answer,  but  inasmuch  as  no 
final  decree  was  rendered  ajrainst  him,  and 
his  presence  In  the  case  seems  to  have  been 
treated  as  merely  formal,  we  will  dismiss 
him  with  the  observation  that,  Inasmuch  as 
what  he  stated  in  his  answer  was  not  con- 
sidered In  the  final  determination  of  the  case, 
we  do  not  deem  it  necessary  further  to  allude 
to  It 

After  the  filing  of  the  answers  of  the  de- 
fendants, but  before  the  hearing  upon  the 
application  for  a  receiver  was  had,  a  number 
of  persons,  some  of  them  claiming  to  be 
laborers,  and  others  claiming  to  be  otherwise 
entitled  to  liens  upon  the  property  of  the 
Laurens  Lumber  Company,  filed  petitions  In 
this  cause  entitled,  In  which  they  alleged  that 
the  Laurens  Lumber  Company  was  indebted 
to  them  In  certain  epecified  sums,  for  labor 
and  supplies,  which.  If'  proven  to  have  been 
done  and  furnished,  would  have  authorized. 
In  a  proper  case,  a  decree  in  their  favor 
against  the  Laurens  Lumber  Company,  The 
petitions  alleged  that,  as  creditors  of  the 
Laurens  Lumber  Company,  the?  were  inter- 


ested In  the  result  of  this  cause,  and,  as  In- 
terveners, they  asked  that  they  be  made 
parties,  with  the  right  to  establish  and  en- 
toioe  their  rights  by  appropriate  decree,  and 
to  plead  as  might  be  necessary  to  that  end. 
Some  of  them  alleged  that  their  liens  had 
been  foreclosed  and  levied  on  by  the  sheriff  of 
Dodge  county  upon  the  property  seized  by 
the  court  in  this  case,  before  the  appointment 
of  the  temporary  receiver.  They  adopted  the 
averment  of  the  I^urens  Lumber  Company 
that  the  attempted  transfer  of  this  property 
Its  president  to  the  Steele  Lumber  Com- 
pany was  fraudulent  and  void,  without  ade- 
quate consideration,  and  the  result  of  collu- 
sion between  Nace  and  the  Steele  Lumber 
Company,  made  for  the  purpose  of  defrauding 
these  interveners  and  other  creditors  of  the 
Laurens  Lumber  Company,  and  that  the,  at- 
tempted transfer  and  seizure  of  the  property 
was  unauthorized  by  law;  and  the  inter- 
veners prayed  that  the  same  be  annulled  and 
set  aside,  so  far.  at  least,  as-  It  Interfered 
with  their  rights.  They  further  alleged  that 
a  considerable  proportion  of  the  property 
seized  by  the  receiver  In  this  case  was  not  the 
property  of  the  Steele  Lumber  Company  cov- 
ered by  the  agreement  between  that  company 
and  the  Laurens  Lumber  Company,  of  date 
May  6,  1891,  nor  was  it  bought  to  supply  the 
place  of  any  used  or  consumed,  but  that  It 
was  the  property  to  which  the  Laurens  Lum- 
ber Company  acquired  absolute  and  uncon- 
ditional title  after  the  execution  of  said  con- 
tract of  May  6,  1891,  and  in  no  manner  sub- 
ject to  the  terms  and  conditions  of  that  con- 
tract, but  that  it  was  subject  to  the  liens  of 
these  Interveners,  as  well  as  all  other  prop- 
erty placed  In  the  hands  of  the  receiver  in 
this  case;  and  they  prayed  that  the  property 
might  be  sold  by-  the  receiver,  and  applied 
to  the  extinguishment  of  their  claims  and  lien 
executions.  In  any  events  they  prayed  that 
their  liens  be  set  up.  established,  enforced, 
and  protected  by  appropriate  decree  against 
all  the  property  of  the  Laurens  Lumber  Com- 
pany now  in  the  hands  of  the  receiver,  and 
especially  upon  that  levied  on  as  aforesaid, 
and  that  such  other  and  further  relief  be 
granted  as  was  necessaiy  and  appropriate, 
the  Laurens  Lumber  Company  being  alleged 
to  be  Insolvent  It  was  alleged  that  their 
liens  were  superior  to  all  others,  and  prayed 
that  they  be  so  decreed.  These  InterveiUng 
petitions  were  allowed,  and  the  parties  named 
were  made  parties  plaintiff  in  the  case.  Up- 
on the  coming  in  of  the  answer,  the  court  ap- 
pointed a  permanent  receiver,  and,  by  the 
order  of  appointment  directed  that  the  per- 
nument  receiver  should  take  possession  of  all 
the  property  in  the  hands  of  the  temporary 
receiver,  except  that  originally  sold  by  the 
A.  B.  Steele  Lumber  Company  to  the  Lau- 
rens Lumber  Company,  and  such  property  as 
was  bought  by  the  Laurens  Lumber  Com- 
pany to  supply  the  place  of  any  used  or  con- 
sumed; and,  as  to  such  excepted  property,  it 
was  ordered  that  the  same  be  delivered  to 
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the  Steele  Lumber  Oompan^  apon  tts  exe- 
cuting a  tiond  to  be  approved  the  court 
of  ordinary,  conditioned  to  pay  the  eventnal 
condemnaUon  money  that  may  be  found 
against  the  said  A.  B.  Steele  Lumber  Com- 
pany on  the  final  trial  of  said  cause.  Under 
this  order,  a  bond  was  executed  1^  the  Steele 
Lumber  Company,  and  the  property  therein 
described  deliTered  into  the  irassesslon  of  that 
company.  Thereafter  certain  of  the  prop- 
erty  so  deliTered  to  the  Steele  Ltmiber  Com- 
pany was,  under  a  subsequent  order  of  t&e 
court,  again  taken  possession  of  by  the  re- 
ceiver. After  this  had  been  done,  the  plain- 
tifCs  amended  their  petition,  and,  in  auh- 
Btance,  alleged  that  the  Laurens  Lumber 
Company  had  paid  on  account  of  the  pur- 
chase price  of  the  proper^,  to  the  Ste^e  Lum- 
ber Company,  the  sum  of  $60,000,  besides  In- 
terest, under  the  contract  of  May  6,  1^1,  of 
which  property  the  Steele  Lumber  Company 
had  repossessed  itself,  .as  charged  in  the  peti- 
tion; and  a  judgment  was  prayed  against 
the  Steele  Lumber  Company  for  such  sums. 
Thereafter  the  Ste^  Lumber  Company 
amended  Its  answer,  and  alleged  that  for 
and  on  account  of  the  purchase  price  of  the 
property  In  question,  and  because  of  other 
matters  eonnectefl  therewith,  and  growing  out 
of  the  same  ttansactlon,  the  Laurens  Lum- 
ber Compai^  was  indebted  to  ll  In  the  sum 
of  9105,000  or  other  large  sum;  and  while 
it  Inalated  that  under  the  contract  of  October 
16,  1802,  It  was  entitled  to  retain  the  prop- 
erty delivered  to  it  In  satiafactton  of  Its  said 
demand,  if  the  court,  upon  the  final  he-aring, 
should  be  ot  the  oplnlrat  that  the  transfer, 
for  want  of  anthorlty  In  the  president  to 
make  It  or  for  any  otlMr  canae,  was  Invalid, 
It  would  render  a  decree  In  Its  favor  for  the 
unpaid  purchase  mon^,  ^Ting  it  a  lien  there- 
on superior  In  point  of  dignity  to  that  of  any 
other  creditor  of  the  Laurens  Lumber  Com- 
pany. 

In  this  state  of  the  pleadings,  the  whole 
matter  mu  referred  to  a.  master  In  chancery, 
with  dlrectitma  to  n^ort  to  the  court  bis  find- 
ings upon  all  the  issues  of  fact  and  law 
which  were  made  the  pleadings  and  arose 
under  the  evidence.  His  report  was  a  very 
comprehensive  one,  covering  a  great  many 
issues  which  it  will  not  be  necessary  to  con- 
9li&  under  the  view  we  ta^  and  shaU  hoe- 
after  express,  of  the  real  issues  In  the  case. 
As  matters  of  fact,  amuig  other  things,  he 
reported:  (1)  That  the  Laurens  Lnmber 
Company  was  Indebted  to  the  Steele  Lnmber 
Company,  on  account  at  unpaid  purchase 
mouey  dne  tm  the  property  covered  by  the 
agreement  of  May  6,  1891,  the  sum  ot  $94,- 
with  Interest  from  May  6,  1801.  (2) 
That  tbB  Laurens  Lnmber  Company  was  not 
damaged  In  its  business  or  otherwise  by  the 
Ste^  Lumber  Company.  (3)  He  reported 
finally  adversely  to  the  claim  of  the  Laurezus 
Lumber  Company  against  the  Steele  Lumber 
Company,  both  as  to  the  Steele  Lnmber  Com- 
pany and  the  sureties  on  Its  bond.  Elxeep- 


tion  was  taken  to  each  ot  these  findings.  The 
chancellor,  upon  review  of  these  exceptions, 
sustained  the  master  as  to  the  first  and  sec- 
ond of  the  findings  above  enumerated,  except 
that,  as  to  the  first,  he  fixed  Interest  on  the 
principal  amoimt  of  purchase  money  remain- 
ing unpaid  as  running  from  March  30.  1S91, 
instead  of  ttom  May  6,  1801,  as  found  by  the 
master;  and,  aa  to  the  third  finding,  the 
chancellor  overruled  the  master,  and  awarded 
Judgment  generally  in  favor  of  the  Laurens 
Lumber  Company  against  the  Steele  Lumber 
Comftany,  as  principal,  and  A.  B.  Steele,  John 
C.  Kirkpatrlck,  and  W.  N.  Leltch.  as  sureties, 
on  the  bond,  and  each  and  all  of  them,  in  the 
sum  of  $39,118.50.  besides  interest  and  costs, 
for  the  use  of  the  creditors  and  stockholders 
of  the  Laurens  Lumber  Cmnpany,  parties  to 
this  proceeding,  etc  The  master  found  that 
the  taking  possession  of  the  property  by  the 
Steele  Lumber  Company  was  In  good  faith. 
The  chancdlor  found  that  It  was  wrongful 
and  tortious,  and,  in  consequence  of  this  lat- 
ter findbig,  decreed  that  the  balance  dne  to 
the  Steele  Lumber  Company  on  the  purchase 
m(mey  by  the  Laurens  Iiumber  Company, 
amounting  to  ¥91,64SUiO,  was  discharged  by 
the  re-entry  of  the  Steele  lAunber  Gcanpany, 
and  decreed  that,  the  Steele  Lumber  Oomiwny 
was  Uable  to  repi^  to  the  Laurens  Lumber 
Company  the  amount  of  purchase  money  tiiat 
bad  been  theretofore  paldr-thak  is  to  say,  tbe 
sum  of  fS5,K}7.50,— with  Interest,  less  the 
reasonable  rental  of  tlie  pToperty  daring  the 
time  it  was  In  the  possession  of  the  Idureus 
Lumber  Company.  An  examination  of  the  re- 
port wlU  show  that  the  conclusion  the  chan- 
cellor ultimately  reached  as  to  the  liability 
of  the  Steele  Lnmber  Cmnpauy  and  Ite  sure- 
ties was  predicated  upon  the  finding  last 
above  referred  to.  The  master  did  not  r^wrt. 
nor  does  the  decree  of  the  chancellor  fix,  the 
value  of  tlie  property  delivered  by  the  re- 
ceiver to  the  Steele  Lumber  Company,  and 
ultimately  left  in  its  possession,  tmdw  the 
bond  executed  by  the  Steele  Lumber  Com- 
pany for  that  purpose. 

1.  The  questUn  of  practice  dealt  with  in  the 
first  headnote  is  sufflclently  treated  In  Car^ 
V.  Giles.  10  Oa.  1,  and  McNnlty  r.  Fruden. 
62  Ga.  138,  and  the  cases  there  cited. 

2-6.  To  a  proper  adjudication  ot  the  qnes- 
tions  which  arise  In  this  case,  it  is  essoitial. 
first,  that  we  clearly  CMUprehend  the  isaoes 
as  they  are  defined  by  the  pleadings  filed  «n 
the  part  of  the  respective  parties.  If  these 
Issues  be  clearly  understood,  and  the  rules 
of  law  applicable  be  properly  administered, 
the  court  la  bound  to  reach  a  correct  result; 
but  If  the  Issues  be  misapprehended,  and  the 
cause  tried  upon  theories  inconsistent  with 
those  outlined  In  the  pleadings,  a  orareet  re- 
sult is  necessarily  unattainable.  We  will  re- 
cced, therefore,  to  ascertain  from  the  plead- 
ings what  are  the  mutual  contentikms  be- 
tween the  parties. 

The  case  was  tried  tn  the  court  below  upon 
the  supposltiiHi  that  it  was  a  credibns'  trill. 
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and  in  lis  trial  all  of  those  remedial  processes 
ondlnailly  employed  In  audi  cases  were  ap- 
plied. We  do  not  think  that  the  petition  filed 
was  a  creditors*  bill,  or  that  it  embodied  any 
of  the  features  of  such  a  proceeding;  and.  In 
treating  the  questions  Involved,  we  will  first 
tmdertake  to  state  what  the  petition  is  not, 
before  we  undertake  to  define  what  It  is,  be- 
cause If  It  be  determined  that  It  Is  not  a 
creditors'  bill,  or  a  blU  In  the  nature  of  a 
creditors'  bill  to  marshal  the  assets  of  the 
Lanrens  Lumber  Oompauy,  we  will  be  re- 
lieved of  much  embarrassment  In  dealing 
with  collateral  matters  which  have  been  in- 
grafted upon  this  case  npoa  the  supposition 
that  such  was  the  nature  of  the  proceeding. 

It  will  be  seen  by  an  examination  of  the 
petition  that  the  only  parties  plalntiif  at  the 
time  it  was  origlnaUy  filed  were  the  Laurens 
Lumber  Company  itself  and  two  of  the  stock- 
holders of  that  company,  who  sued  in  their 
capacity  as  stockholders,  one  of  such  stodc- 
bcdders  alleging  that  be  was  a  crcidltor  of  the 
Laurens  Lumber  Company.  The  expressed 
purpose  of  the  bill  was  to  marshal  the  assets 
of  the  Lanrens  Lumber  Company.  Another 
declared  purpose  was  to  set  aside  an  alleged 
frandnlent  conveyance  made  by  the  pre^dent 
of  the  LanraiB  Lumber  Company  to  the 
Steele  Lumber  Company,  under  and  by  virtue 
of  which  the  property  was  transferred  from 
ttui  possession  of  the  LauTens  Lumber  Com- 
pany to  that  of  the  Ste^  Lumber  Company. 
Another  professed  object  of  the  suit  was  to 
recover  damages  from  the  Steele  Lumber 
Company  toe  this  alleged  tUegal  conversion 
of  the  pnverty  of  the  lianrens  Lumber  Com- 
pany. 

Could  tills  suit  be  maintained  as  a  cred- 
itors' bill  by  those  parties  who  were  plain- 
tiffs In  the  original  record?  It  will  not  be 
pretended  that  the  petition  In  tbe  present  case 
can  be  ni^eld  as  a  proceeding  under  the  pro- 
vialotnB  of  our  Code  rdatlng  to  receivera  for 
the  assets  of  Insolv^t  tcaders  (see  Code,  | 
3149a  et  seq.):  First  Because  the  laurens 
Lumber  Company  {lould  not  maintain  such  a 
proceeding  against  Itself.  Second.  To  such 
a  proceeding  tlie  Laurens  Lumber  Company 
would  have  been  an  Indispensable  party  de- 
fendant Third.  Tbe  stockholders,  in  their 
capacity  as  stockholders,  are  not  entitled,  by 
the  terms  of  the  act,  to  maintain  such  a 
proceedblg.  Fourth,  the  individual  stock- 
holder, in  his  capai^ty  as  a  creditor,  neither 
alle^  Uiat  the  Laurens  Lumber  Company 
was  at  the  time  of  the  filbig  of  tbe  bill  en- 
gaged in  business  wiOiln  the  terms  of  that 
act;  nor  does  he  aUege  Its  Insolvency;  nor 
does  he  allege  that  he  himself  Is  the  owner 
of  a  .sufficient  proportion  of  Its  indebtedness 
to  authwize  him  to  file  the  petition;  nor  does 
he  make  the  Laurens  Lumber  Company  a 
party  defendant  to  this  proceeding. 

It  cannot  be  treated  as  a  genwal  credit- 
ors' UU,  because  the  right  to  file  sudi  bills, 
under  section  S148  of  the  Code,  is  limited 
by  Its  terms  to  creditors;  and.  by  repeated 


adjudications  of  this  court  such  right  Is  lim- 
ited to  a  class  of  creditors  within  which  tbe 
alleged  creditor  who  flies  this  petition  does 
not  fall.  He  does  not  allege  that  he  was  a 
creditor  by  Judgment,  or  a  creditor  holding 
any  Um,  by  contract  or  otherwise,  upon  the 
property  of  his  alleged  debtor;  nor  does  he 
make  the  alleged  debtor  a  party  defendant 
to  this  proceeding.  Code,- 1  8148;  Olnck  & 
B.  Rec.  S  25. 

It  cannot  be  treated  as  a  bill  to  wind  up 
the  affairs  of  this  corporation  in  which  all 
persons  at  interest  are  authorized  to  mtei> 
vene— Pir8(.  Because  to  such  a  proceeding, 
by  whomsoever  It  may  be  filed,  the  corpora- 
tion itself  must  be  made  a  party  defendant 
5  Thomp.  Corp.  S  6668;  8  Thomp.  Corp.  S 
3509;  Coleman  v.  White,  80  Am.  Dec.  797; 
Ferris  V.  Strong,  3  Edw.  Oh.  127;  Verplank 
V.  Insurance  Co.,  2  Paige,  4SS.  Second.  The 
petition  could  not  be  maintained  as  such  a 
proceeding  filed  upon  the  part  of  the  indi- 
vidual Btoddiolder,  because  he  alleges  no 
action,  or  tiireatened  action,  of  the  directors, 
which  is  b^nd  tbe  authority  conferred  by 
the  charter  or  tbe  la,w  under  which  the  com- 
pany was  organized,  or  such  a  fraudulent 
transaction  completed  or  threatened  by  them. 
eStber  among  themselves  or  with  some  other 
party  or  with  shareholders,  as  will  result  in 
serious  Injury  to  the  company  or  the  com- 
plaining shar^olders,  or  that  the  directors  or 
a  majority  of  them  are  acting  for  their  own 
interest  in  a  manner  destructive  of  the  com- 
pany or  of  tbe  rights  of  other  shareholders, 
or  tb&t  the  majority  of  the  stockholders  are 
oppressively  and  illegally  pursuing,  in  the 
name  of  the 'company,  a  course  in  violation 
of  the  rights  of  other  Shareholders,  which 
can  only  be  restrained  by  a  court  of  equity; 
nor  does  It  appear  that  he  made  an  effort 
to  obtain  redress  at  the  hands  of  tbe  direct- 
ors and  shareholders  of  the  corporation.  He 
makes  no  complaint  of  any  Illegal  action  up- 
on the  part  of  the  Laurens  Lumber  Company, 
the  corporation  of  whldi  he  Is  a  stockholder. 
He  prays  for  no  relief  against  tbat  company, 
and  toe  general  rule  of  law  Is  that,  for 
wrongs  Buffered  by  the  corporate  Interests, 
the  right  of  action  Is  In  the  corporation,  and 
an  Mtlon  for  such  wrongs  cannot  be  main- 
tained by  the  stockholder,  however  Injurious- 
ly it  may  affect  him,  unless  he  alleges  such 
fraud  upon  the  part  of  tbe  corporation  and 
complicity  In  the  alleged  wrongs  as  would 
seriously  affect  his  interest;  and  ht  such  a 
case  It  is  Indispensable  that  he  make  both 
the  alleged  wrongdoer  and  the  corporation, 
through  Its  board  of  directors,  parties  de- 
fendant to  such  a  proceeding.  Nothing  of 
that  kind  appears  In  this  case.  For  a  full 
discussion  of  this  subject,  reference  Is  made 
to  the  very  able  and  learned  opinion  deliv- 
ered by  the  present  chief  Justice  In  the  case 
of  Alexander  v.  Searcy,  81  Ga.  536,  8  S.  B. 
63a  Third.  It  may  with  confldeuce  be  broad' 
ly  stated  that  a  corporation  caunot  as  a  par- 
ty plaintiff,  file  a  petition  In  equity  to  niaiv 
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slial  Its  own  assets.  A  receiver  for  this  pnr- 
pose  might  be  appointed  at  the  Instance  of 
a  creditor,  but  not  at  the  Instance  of  the  in- 
solvent debtor  himself.  Tayl.  Corp.  $  432; 
Thomp.  Corp.  {  6S43;  Mcllbenny  v.  Blnz 
(Tex.  gup.)  13  S.  W.  655;  Kimball  T.  Good- 
bum,  32  Mich.  10;  Hugh  V.  McRae,  Chase, 
466,  Fed.  Cas.  No.  6,840.  In  the  case  last 
cited,  the  questions  made  arose  upon  this 
state  of  facta:  The  defendants  procured 
judgments  In  the  state  courts  against  the 
State  Bank  of  South  Carolina,  and  were  pro- 
ceeding to  enforce  them  by  execution  and 
levy,  whereupon  the  State  Bank  filed  Its  bill 
In  the  drcult  court  of  the  United  States, 
stating  that  It  was  Insolvent,  that  the  de- 
fendants were  about  to  procure  an  equitable 
preference  ov&:  Its  other  creditors  by  means 
of  the  executions  which  they  were  enforcing, 
and  prayed  for  an  Injunction  to  prohibit  them 
from  so  doing,  and  asked  the  appointment 
of  a  receiver.  The  defendants  demurred  for 
want  of  equity,  and  pleaded  to  the  Jurisdic- 
tion, l}esideB  answering  further;  and  Chief 
Justice  Chase,  presiding  In  the  circuit  court 
of  the  United  States  for  the  Fourth  circuit, 
delivering  the  opinion  of  the  court,  pronoun- 
ced as  follows;  "The  court  Is  not  aware  of 
any  case  which  will  warrant  its  assuming 
the  administration  of  the  estate  of  a  debtor 
simply  upon  the  ground  of  Insolvency.  If 
such  a  case  could  be  found,  the  court  would 
be  called  upon  to  administer  every  estate 
where  the  debtor  found  himself  nnable  to  ad- 
minister It  himself  conveniently.  A  creditor, 
in  a  proper  case,  might  come  Into  a  court  of 
equity  for  the  appointment  of  a  receiver,  but 
a  debtor  could  not  This,  therefore,  is  not 
such  a  case  as  calls  for  the  Interposition  of 
the  court,  and  the  prayer  of  the  bill  cannot 
be  granted."  This  case  seems  to  have  be«i 
accepted  as  a  leading  one,  and  to  have  been 
made  the  basis  of  similar  opinions  In  all  the 
succeeding  cases  which  have  arisen,  and, 
with  rare  exception,  to  have  been  concurred 
In  and  followed.  The  exceptions  to  the  rule 
are  stated  by  Thompson  lu  his  Commentaries 
on  the  Law  of  Corporations  (volume  5,  S 
6843),  where,  after  stating  the  general  rule  to 
be,  "We  are  aware  of  no  cases  where  a  cor- 
poration, in  Its  corporate  capacity  and  name, 
can  apply  to  be  put  In  the  custody  of  a  re- 
ceiver," he  proceeds  to  note  the  cases  in 
which  a  different  conclusion  was  reached; 
and  his  criticism,  after  a  statement  of  the 
general  proposition,  upon  these  decisions.  Is 
as  follows:  "It  remained  for  a  court  of  the 
United  States  to  set  the  precedent  that  a  cor- 
poration can  bring  a  suit  In  equity  against 
Its  mortgage  creditors,  setting  up  the  equity 
that  it  Is  nnable  to  pay  them,  and  Is  about 
to  default  in  making  a  payment  to  them; 
that  it  has  a  collection  of  property  which 
ouglit  to  be  kept  together  and  operated  as 
a  unit;  and  that,  for  this  purpose,  a  receiver 
ought  to  be  appointed,  to  hold  Its  creditors 
at  arm's  length;  and  for  the  court,  upon  such 
a  bill,  to  appoint  a  receiver  upon  the  ex  parte 


application  of  the  corporation,  and  after- 
wards to  refuse  to  transfer  the  receivership 
to  a  cross  action  brought  by  the  mortgage 
creditors."  The  cases  thus  criticised  are  Wa- 
bash, St  L.  &  P.  By.  Go.  T.  Central  Trust 
Co.,  22  Fed.  272,  and  Central  Trust  Co.  v. 
Wabash,  St.  L.  &  P.  By.  Co.,  23  Fed.  863. 
In  neither  of  these  cases  was  the  question 
really  decided  contrary  to  the  proposition 
above  announced.  In  the  first  case,  the  cir- 
cuit court  of  the  United  States,  upon  the  ap- 
plication of  the  debtor,  merely  took  jurisdic- 
tion of  the  cause,  aud  granted  the  relief. 
The  second  case  was  in  the  nature  of  an  In- 
tervention or  cross  bill  filed  by  the  defend- 
ant the  trust  company.  In  which  the  prayer 
was  that  the  receiver  be  appointed  for  It 
The  court  held  that  when  the  receiver  was 
appointed,  he  was  appointed  for  ail  concern- 
ed, and  therefore  declined  to  make  a  change 
In  the  order  of  appointment.  But  no  ques- 
tion ever  arose,  either  In  that  court  or  upon 
the  appeal  in  the  supreme  court  of  the  United 
States  (to  which  the  case  afterwards  went), 
that  the  court  had  no  power,  upon  the  ap- 
plication of  the  debtor,  to  appoint  a  receiver 
to  lake  charge  of  his  property.  The  ques- 
tion upon  the  exercise  of  the  power  went  by 
default  The  receivership  was  accepted  with- 
out objection.  The  objection  was  to  the  per- 
sonnel of  the  receiver.  So  that  It  cannot  be 
Bald  that  these  cas^  are  authority  against 
the  proposition  above  announced.  For  on 
elaborate  discussion  of  these  cases  In  their 
relation  to  the  general  subject  we  refer  to 
th6  case  of  State  v.  Ross.  122  Mo.  435,  25 
S.  W.  IM7.  It  will  be  seen,  then,  that  upon 
authority  of  these  decisions,  the  lAurens 
Lumber  Company,  the  debtor  corporation, 
couid  not  maintain  a  bill  to  marshal  Its  own 
assets. 

We  will  not  pause  to  hiqulre  whether  the 
court  upon  the  state  of  facts  presented  In 
this  petition,  was  authorized  either  to  grant 
an  Injunction  or  to.appoint  a  receiver.  There 
being  no  objection  made  to  Its  action  with 
respect  to  these  matters,  we  will  treat  the  pe- 
tition, as  we  will  hereafter  consider  It  as  suffi- 
cient to  sustain  the  appointment  of  a  receiv- 
er. The  petition  In  this  case  was  filed  by  the 
Laurens  Lumber  Company,  as  one  of  the  par- 
ties plaintiff.  It  alleged  a  fraudulent  con- 
version by  the  Steele  Lumber  Company  of 
a  large  proportion  of  its  effects.  It  alleged 
that  the  agreement  under  and  by  which  the 
Steele  Lumber  Company  obtained  possession 
of  such  effects  was  fraudulent  It  claimed 
damages  against  the  Steele  Lumber  (Company 
as  for  a  conversion  of  Its  property,  and  pray- 
ed for  general  relief.  Under  this  prayer,  a 
restoration  of  the  property  might  have  beat 
made  to  the  Laurens  Lumber  Company.  The 
agreement  under  which  the  Steele  Lumber 
Company  held  it  could  have  been  dedared 
void.  Damages  could  have  been  awarded  for 
the  conversion,  and  the  suit  while  not  main- 
tainable as  a  creditors'  bill,  might  still  have 
been  retained  for  the  purposes  above  indlcmt- 
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ed.  While  the  two  persons  who  appear  in  the 
capacity  of  stockholders  were  not  proper  p&r- 
tles  to  this  suit,  inaemuch  aa  the  Lanrena 
Lumber  Company,  under  the  view  above  tak- 
en, was  a  proper  plaintiff,  the  two  former  may 
be  treated  as  stricken,  and  the  cause  pro- 
ceed for  the  adjustment  of  the  equities  exist- 
ing between  the  Laurens  Lumber  Company 
and  the  Steele  Lumber  Company. 

e.  This  .was  a  species  of  equitable  action  of 
trovM:  and  ejectment  Its  main  purpose  could 
hare  been  accomplished  as  well  by  a  common- 
law  action  for  the  recovery  of  the  property; 
and,  but  for  the  Incidental  purposes  sought  to 
be  accomplished,  there  was  no  warrant  for 
resort  to  equity  for  the  appointment  of  a  re- 
ceiver. The  only  parties  who  in  this  kind  of 
a  proceeding  could  properly  litigate  touching 
this  question  were  at  issue  upon  the  original 
petition.  Between  the  only  defendant  against 
whom  substantial  relief  was  prayed,  the 
Steele  Lumber  Company,  and  those  outside 
creditors  of  the  Laurens  Lumber  Company 
who  were  Joined  as  defendants  In  the  original 
suit,  and  as  well  those  who  were  afterwards 
admitted  by  separate  petition  as  parties  plain- 
tiff, there  was  no  relation  arising  either  from 
contract  or  tort  The  Steele  Lumber  Com- 
pany had  no  contract  with  them,  and  owed 
them  no  duty  for  the  breach  of  which  an  ac- 
tion could  lie  on  their  behalf;  and  there  was 
therefore,  according  to  the  pleadings,  no  l^al 
predicate  for  a  money  Judgment  In  their  favor 
against  It  If  It  had  appropriated  property 
to  its  own  use  upon  which  they  had  or  could 
set  up  a  lien,  it  was  the  property  of  the  Lau- 
rens Lumber  Company;  and  the  right  to  re- 
cover the  property  was  In  that  company,  and 
not  In  them.  Inasmuch  as  this  proceeding 
was  not  a  creditors'  bill  filed  by  creditors 
against  their  debtor,  the  Laurens  Lumber 
Company,  but  was  a  suit  by  their  debtor 
against  a  stranger  io  them,  there  was  no 
theory  upon  wlilch  they  could  be  admitted  as 
parties  plaintiff  to  that  case.  There  was  no 
cause  pending  to  which  tbey  could  legally  be 
made  parties  by  amendment.  There  was 
uothing  to  amend  by.  There  was  no  parent 
stem  upon  which  they  could  ingraft  an 
amendment  which  would  allow  them  to  liti- 
gate in  that  case,  and  a  decree  against  the 
Steele  Lumber  Company  in  their  favor,  for 
any  sum  of  money  whatever,  was  wholly  un- 
supported by  the  pleadings.  Their  rights 
were  antagonistic  both  to  the  Steele  Lumber 
Company  and  the  Laurens  Lumber  Company. 
They  had  a  right  to,  and  did,  file  petitions 
pro  interesse  suo,  claiming  liens  upon  the 
property  being  administered  by  the  court; 
and  upon  the  allegations  of  these  petitioners, 
with  -appropriate  prayers,  making  both  the 
Steele  Lumber  Company  and  the  Laurens 
Lumber  Company  partis  defendant  the 
court  In  disposing  of  the  fruits  of  the  liti- 
gation in  the  main  case,  could,  upon  such  pe- 
titions, have  made  such  special  decrees  in 
their  favor  against  the  Steele  Lumber  Com- 
pany as  would  aerre  to  attach  their  Uena  to 


any  property  in  the  hands  of  the  latter  which 
might  be  subject  to  such  liens  to  the  extent  of 
their  recovery  against  the  Laurens  Lumber 
Company;  but  in  no  view  of  the  case  could  a 
money  Judgment  be  rendered  against  the 
Steele  Lumber  Company  in  their  favor. 

In  respect  to  their  right  to  recover  a  Judg- 
ment over  against  the  Steele  Lumber  Com- 
pany In  the  prfesent  case,  the  lien  creditors 
whose  executions  were  enjoined  under  the 
original  bill  occupy  no  better  position  than 
those  other  creditors  who  came  in  by  sepa- 
rate petition.  The  only  pui^ose  for  which 
they  were  brought  into  the  original  proceed- 
ing by  the  Laurens  Lumber  Company  was 
to  enjoin  them  from  the  enforcement. of  their 
executions  against  the  property  of  that  com- 
pany; and,  whether  the  Laurens  Lumber 
Company  could  maintain  such  a  bUl  or  not. 
the  mere  grant  of  an  Injunt^tion,  as  against 
them,  did  not  authorize  the  court  to  retain 
them,  and  in  their  favor  decree  affirmative 
relief  over  against  the  Steele  Lumber  Com- 
pany, their  co-defendant  between  wnich  and 
themselves  no  privity  was  alleged  to  exist 
If  they  are  entitled  to  such  affirmative  relief, 
it  is  under  the  separate  petition  filed  by 
them,  and  not  by  virtue  of  any  supposed  in- 
herent right  springing  from  their  position  as 
defendants.  The  general  rule  that  where  a 
court  of  equity  has  all  the  parties  before  it, 
it  will  proceed  to  administer  full  relief,  must 
be  understood,  of  course,  with  the  qualifica- 
tion that  the  parties  must  be  proper  parties, 
with  such  privities  existing  as  will  In  law 
make  one  answerable  over  as  against  the 
other.  They  must  be  before  the  court  upon 
proper  pleadings,  and  the  relief  sought  must 
not  only  be  appropriate  to  the  pleadings, 
but  such  as  could  be  legally  granted  upon 
the  cause  of  action  stated  therein  as  be- 
tween the  parties  thereto.  A  misjoinder  of 
parties  defendant  by  the  Laurens  Lumber 
Company  establishes  no  privity  between  the 
parties  themselves  thus  Improperly  joined. 
If  the  Laurens  Lumber  Company  had  a 
cause  of  action  against  the  Steele  Lumber 
Company,  and  another  against  the  lien  cred- 
itors, such  causes  of  action,  even  though 
they  In  some  way  involved  the  same  prop- 
erty, were  wholly  separate  and  distinct;  and 
the  only  theory  upon  which  these  parties  de- 
fendant, who  bad  no  interest  In  common, 
could  be  drawn  into  the  litigation,  must 
have  been  through  the  Instrumentality  of 
a  creditors'  bill;  and  such  a  proceeding,  as 
we  have  already  seen,  could  not  be  Institut- 
ed by  the  Laurens  Lumber  Company  Itself. 
There  was  neither  a  community  of  interest 
nor  a  community  of  right  between  the  Lau- 
rens Lumber  Company  and  its  creditors; 
and  if  the  agreement  sought  to  be  set  aside 
was  In  fact  Illegal  as  between  the  Laurens 
Lumber  Company  and  the  Steele  Lumber 
Company,  In  the  proceeding  Instituted,  the 
only  parties  necessary  to  determine  that 
question  were  already  before  the  court  and 
the  admission  of  straugns  to  the  contract  as 
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partiefl  complaJiumt  wu  wlMlly  without 
warrant  or  antliority  of  law.  Bren  thongb 
they  were  admitted  wltbont  otdoctlon,  no 
money  judgment  agaliut  the  Steele  Lumber 
Company  can  be  decreed  In  their  favor.  If 
the  property  of  the  Laurens  Lumber  Com- 
pany bad  been  lUegaUy  seised  by  the  Stede 
Lumber  Company,  or  the  contract  under 
which  the  Steele  Lumbar  Company  obtain- 
ed poBse»lon  thereof  was  111^1,  and  not 
binding,  a  suit  either  to  recover  the  property 
or  to  set  aside  the  agreement,  to  which  the 
Laurens  Lumber  Company  was  a  party 
plaintiff,  could  only  be  maintained  by  the 
Laurens  Lumber  Company,  and  the  creditors 
of  the  Laurens  Lumber  Company  would  not 
be  even  proper  parties  to  such  a  proceeding. 
If  the  creditors  themselves  desired  to  assail 
the  contract,  i^n  the  ground  that,  as  be- 
tween the  Laorens  Lumber  Company  and 
the  Steele  Lumber  Company,  tt  was  colluslTe 
and  fraudulent,  and  was  tor  that  reason 
prejudicial  to  their  Interest,  then  both  the 
Laurens  Lumber  Company  and  the  Stede 
Lumber  Company  were  Indispensable  j>ar^ 
ties  defendant  The  two  causes  would  be 
wholly  dissimilar,  and  there  Is  no  praslble 
theory  upon  which  one  could  be  Ingrafted 
as  an  amendment  upon  the  other;  but  the 
right  of  such  creditors.  If  they  have  a  cause 
of  action  at  all,  and  seek  any  relief  In  the 
premises,  must  be  asserted  by  means  of  pe- 
titions, aa  before  Indicated.  If  they  held 
liens  against  the  property  of  the  Laurens 
Lumber  Company  which  had  been  seized  by 
the  Steele  Lumber  Company,  and  tbey  desir- 
ed to  subject  that  property  to  the  payment 
of  their  claims,  or  to  recover  over  against 
the  Steele  Lumber  Company  for  a  wrongful 
appropriation  of  that  property,  and  a  con- 
sequent loss  of  their  liens,  they  must  have 
made  that  question  Id  the  manner  above 
pointed  out,  and  are  not  entitled  to  bare  a 
decree  made  on  that  question  under  the 
original  petltltm  filed  In  the  preseut  case, 
which  latter  petition  could  involve  nothing 
beyond  a  settlement  of  accounts  as  between 
their  debtor  and  an  alleged  creditor  of  their 
debtor.  Whether  or  not,  even  though  these 
lien  creditors  were  admitted  Into  this  pro- 
ceeding without  objection,  they  can  be  re- 
tained, and  relief  decreed  to  the  extent  of 
eetabllsblng  their  claims  and  Hens  as  against 
the  Laurens  Lumber  Company,  It  Is  not  nec- 
essary to  inquire.  Inasmuch  as  that  com- 
pany has  not  excepted  to  the  rendition  of  a 
decree  setting  up  and  establishing,  as 
against  it,  those  claims  and  llena  Certain- 
ly, as  against  the  Steele  Lumber  Company, 
they  have  no  standing  In  this  proceeding, 
except  in  so  far  aa  the  court  may  be  able 
to  decree  over  in  their  favor  upon  the  peti- 
tions pro  Interesse  suo,  for  the  purpose  of 
fixing  any  lien  established  in  their  favor 
upon  properly  in  the  i>ossession  of  the  Steele 
Lumber  Company,  which  may  hereafter  be 
adjudged  subject  thereto,  as  the  property  of 
the  Laurens  Lumber  Company. 


7.  It  ^»pear8  from  Qie  record  tliat,  upon  the 
conUng  In  of  the  answer  filed  In  tUs  petltton 
by  the  defendant  the  Steele  Lumber  Com- 
pany, tile  court  appotaited  a  receiver  to  take 
charge  of  tiie  Dxapertj;  bat,  npon  the  apidl- 
cation  the  defendant,  the  court  directed 
the  receiver  to  d^ver  Into  tbe  bands  <a  fbe 
Steele  Lumber  Company  the  property  cov- 
ered by  the  original  agreement  hereinbefore 
set  out,  and  such  other  property  In  the  hands 
of  the  receiver  atf  was  bou^t  by  tbe  Laurens 
Lumber  Company  to  replace  that  used  or 
consumed  by  thie  latter  company  during  tbe 
time  the  i^nt  was  In  Its  possession;  requUv 
Inft  hovever,  as  a  condition  precedent  to 
the  delivery  of  such  i>roperty  to  the  Stede 
Lumber  Company,  that  It  should  give  bond 
and  security  for  the  evwtoal  condenmatlon 
money,  and  requiring  that  the  bond  be  given 
In  such  form  as  that  judgment  might  be  en- 
tered thereon  as  In  the  case  of  appeals.  Such 
a  btmd  was  accordingly  given,  1^  which  tbe 
Steele  Lumber  Company,  aa  principal,  and 
certain  sureties  therein  named,  became  bound 
unto  the  chancdlor  and  his  successors  In  of- 
fice for  such  sums  '*'as  may  be  recovered 
against  said  A.  B.  Stede  Lumber  Company 
In  the  case  of  the  Laurens  Lumber  Oom- 
paoy  et  aL  V.  A.  B.  Stede  Lumber  Company 
et  aL,  now  pending  in  the  superior  court  of 
said  conn^."  Itwill  be  observed  that  the  bond 
given  was  not  conditioned  to  pay  tbe  eventual 
condemnation  money  vipoa  collateral  Issues 
which  might  arise  upon  petlUtms  pro  inter- 
esse suo  filed  by  persons  who  were  strangers 
to  the  original  cause  of  action,  but  was  con- 
ditioned to  pay  any  judgment  recovered 
against  the  Steele  Lumber  Company  In  the 
case  of  Laurens  Lumber  Company  et  al.  v. 
A.  B.  Steele  Lumber  Company  et  ol.  Of 
course,  the  parties  liable  upon  the  bond  would 
be  answerable  for  any  Judgment  rendered 
upon  an  amendment  germane  to  the  original 
cause  of  action,  and  which  could  be  appro- 
priately made  to  that  suit  But  where  the 
equities  arise  In  favor  of  strangers,  whose 
right  to  litigate  does  not  Inhere  in  the  nature 
and  frame  of  the  original  petition,  but  ^rlng 
out  of  collateral  matters  which  can  only  be 
ingrafted  upon  the  original  suit  by  an  inde- 
pendent petition,  the  liability  of  the  sureties 
could  not  be  extended  to  include  judgments 
rendered  upon  such  petitions.  Their  liabil- 
ity, In  the  language  of  the  Code,  Is  one  of 
strict  law,  and  they  cannot  be  held  beyond 
tbe  strict  limit  of  their  liability,  as  defined 
by  their  contract.  That  the  bond  given  was 
not  Intended  to  extend  to  liabilities  b^ond 
those  alleged  In  the  original  petition  Is  mani- 
fest when  we  come  to  read  the  order  of  tbe 
chancellor  under  which  the  bond  was  required 
to  be  given.  The  condition  of  liability,  as 
prescribed  by  the  order,  was  that  the  bond 
should  be  given  "conditioned  to  pay  the  even- 
tual condemnation  money  that  may  be  found 
against  A.  B.  Steele  Lumber  Company  on  the 
final  trial  of  said  cause."  There  could  never 
have  been  any  final  coudunnation  money  re- 
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eorered  tif  tuoy^  penon  or  party  either  to  the 
original  salt  or  the  Interrentlon,  except  by 
the  LflUTQDs  Lumber  Company.  No  decree 
ooaU  have  been  rendered  against  the  Steele 
Lumber  Compajiy  for  any  sum  of  mmey  In 
taTor  of  the  creditors  of  the  Laurena  Lum- 
ber Company.  The  only  decree  possible  In 
their  fftror  for  a  money  Judgment  would 
have  been  against  the  Laurens  Lumber  Com- 
pany; and  the  only  decree  in  their  faror 
against  the  Steele  Lumber  Company  which 
could  possibly  hare  been  rendered  was  one 
subjecting  to  the  payment  of  their  debts 
property  Ln  the  hands  of  the  Steele  Lum- 
ber Company.  So  that  onder  no  view  of 
the  pleadings  In  this  case  can  the  creditors 
of  the  Laurens  Lomber  Company  recover 
as  against  the  sureties  on  this  bond  any 
sums  for  which  a  Judgment  may  be  rendered 
In  their  favor  against  the  Laurens  Lum- 
ber Company,  unless  there  is  a  recovery  In 
the  original  cause  of  action  by  the  Laurens 
Lumber  Company  as  against  the  Steele  Lum- 
ber Company;  and  In  that  event  the  recovery 
wonld  not  be  by  these  creditors  In  their  own 
right,  but  would  be  by  the  Laurens  Lumber 
Company  In  Its  right,  and  for  the  use  of  such 
of  the  <sed[tor8  of  the  Laurens  Lumber  Com- 
pany as  might  thereafter  establish  their  ecpiU 
table  right  tc  the  same.  Neither  such  sums 
nor  a  decree  that  the  property  In  the  hands  of 
the  Steele  Lnmber  Company  is  subject  to 
the  payment  of  these  debts,  Is  "eventual  con- 
demnation money"  recovered  against  the 
Steele  Lumber  Con.pany,  within  the  meaning 
of  that  term  as  employed  In  the  condition  of 
the  bond.  The  bond  then  being  given  to 
secnre  only  the  Judgment  which  may  be  ren- 
dered In  tavoi  of  the  Laurens  Lumber  Com- 
pany against  the  Steele  Lumber  Company, 
the  adjustment  of  the  eqiilties  between  these 
two  companies  must  be  made  upon  (he  lines 
laid  down  In  tha  frame  of  the  orlglQal  peti- 
tion, and  we  will  now  proceed  to  inquire 
whether  the  Steele  Lumber  Company  is  In- 
debt^ed  to  the  Laurens  Lumber  Company. 
We  wUl  remark,  however,  before  passing 
from  this  subject,  that,  if  the  bond  had  been 
conditioned  for  the  forthcoming  of  the  prop- 
erty to  answer  the  final  decree,  the  lien  of 
the  creditors,  If  established,  would  have  t>een 
protected  as  well  as  the  money  Judgment  re- 
covered. 

8.  Subsequent  to  the  filing  of  the  bond  by 
the  Steele  Lumber  Company,  the  Laurens 
Lumber  Company  amended  Its  petition,  and 
prayed  Judgment  against  the  Steele  Lumber 
Company  for  the  purchase  money  paid  by  the 
former  In  the  first  littttance;  and  It  was  up- 
on  the  strengtb  of  this  amendment  that  a 
Judgment  was  ultimately  rendered  against  the 
Steele  Lumber  Company  and  Its  sureties, 
npon  the  bond  above  referred  to,  of  which 
Judgment  the  Steele  Lumber  Company  now 
complaJUiB.  The  amendment  in  question 
seems  to  have  been  allowed  without  objec- 
tion. Bat  the  qnestion  Is  whether,  as  al- 
lowed. It  can  be  made  the  basis  of  a  decree. 


In  determlntng  this  matter.  It  will  be  nece»-  ' 
sary  to  Inquire  what  was  the  exact  status 
of  afTalrs  at  the  time  of  the  Institatlon  at 
this  suit,  and  whether  or  not.  In  view  of  Its 
action  In  the  premises,  the  I^urens  Lumber 
Company  Is  estopped  to  claim  a  repayment 
of  the  money  paid  by  It  uPon  the  purchase 
price  of  the  property  in  question.  We  thlnlc 
that  the  transaction  between  Steele  and  Nace, 
the  latter  being  the  president  of  the  Laurens 
*  Lumber  Company,  as  disclosed  by  and  out- 
lined in  the  evidence,  was  a  bona  flde  effort 
to  compromise  an  existing  Indebtedness  due 
^m  the  Laurens  Lumber  Company  to  the 
Steele  Lumber  Company,  the  overwhelming 
weight  of  the  testimony  upon  that  point  being 
to  that  effect,  and  there  being  notlilng  to  the 
contrary,  save  only  the  Isolated  fact  that  it 
was  done  without  authority  from  the  board 
of  directors  of  the  Lanreua  Lumber  Com- 
pany; and  this,  even  if  rendering  the  con- 
tract of  no  effect,  would  not  of  itself  taint 
the  transaction  with  fraud.  It  was,  at  worst, 
only  an  IneCrectoal  effort  to  compromise,  and 
could  not  per  se  subject  the  Steele  Lumber 
Company  to  the  coubequences  enforced  by  the 
decree,— that  la  to  say,  an  entire  forfeiture 
of  Its  impald  purchase  money.  It  might 
amoimt  to  a  tort,  for  which  damages  may  be 
recovered,  but  we  know  of  no  law  which  au- 
thorized a  court  to  subject  it  to  a  forfeiture 
of  purchase  money  as  a  fixed  penalty  for  Its 
wrong.  Against  a  suit  for  the  tort  and  con- 
version. It  might  be  still  authorized  to  set  off 
the  unpaid  purchase  money. 

9,  10.  In  dealing  with  this  question,  how- 
ever, we  will,  for  the  purpose  of  this  discus- 
sion, assume  that  the  Steele  Lumber  Com- 
pauy,  under  a  supposed,  but  mistaken,  right 
of  entry  imder  its  reservation  of  title  In  the 
agreement  with  the  Laurens  Lumber  Com- 
pany, In  fact  re-entered  and  took  possession 
of  this  property  without  authority;  that  the 
agreement  between  its  president  and  Xace 
was  wholly  unauthorized.  In  this  condition 
of  affairs,  the  Laurens  Lumber  Company 
would  have  its  election  of  two  rights.  The 
one  right  would  be  to  affirm  the  contract, 
ratify  the  unauthorized  act  of  Nace,  and  hold 
the  Steele  Lumber  Company  to  Its  agreement; 
or  it  would  have  the  right  to  repudiate  in  toto 
that  agreement,  and  stand  upon  its  rights 
measured  by  the  law.  In  the  present  case 
the  Laurens  Lumber  Company  elected  to  re- 
pudiate the  act  of  Nace,  and,  having  made  this 
election.  It  had  the  further  election  between 
two  rights.  One  of  these  rights  was  to  bring 
an  action  against  the  Steele  Lumt>er  Com- 
pany for  the  recovery  of  the  property,  with  Its 
value  for  hire  or  damages  for  its  retention. 
The  other  was  the  right  to  abandon  the  prop- 
erty to  the  Steele  Lumber  Company,  and  to 
demand  r^tution  of,  and  to  sue  for.  the  pur- 
chase money  previously  paid,  with  interest. 
It  could  not  demand  that  the  property  be  seiz- 
ed and  administered  as  Its  property,  and  at  the 
same  time  demand  repayment  of  its  purchase" 
money.   In  making  Its  election  between  these 
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two  rights,  the  Laurens  Lumber  Company  has 
elected  to  sue  for  the  recovery  of  the  property 
and  damages.  Its  eleotlon  In  both  of  the  In- 
stances abore  Indicated  Is  final,  for  It  aeems 
to  be  a  well-established  rule  that  if  a  party, 
having  the  right  to  repudiate  or  affirm  a 
transaction,  affirms  it,  he  cannot  afterwards 
resort  to  his  right  of  repudiation;  and,  when 
it  beonnee  necessary  to  ^oose  between  Incon- 
stant rights,  the  election  will  be  final,  and , 
some  of  the  courts  hold  that  such  election 
cannot  be  reconsidered  even  where  no  Injury 
has  been  done  by  the  choice,  or  would  result 
from  setting  It  aside,  2  Hmn.  Estop.  1  1046; 
Blgelow,  Bstop.  i  67S.  Having  chosen  to  sue 
the  Ste^  Lumber  Company  as  for  a  conver- 
sion of  ItB  propwty,  the  Laurens  Lumber  Com- 
pany bad  Its  further  election  of  remedies.  It 
might  have  brought  an  ordinary  common-law 
actloo  of  trover  tor  the  personal  property,  and 
ejectment  for  the  realty.  It  might  hare 
brought  the  proceeding  which  was  In  fact  in- 
(ttltuted  In  this  case,  which,  aa  'we  have  said 
before,  is  a  q^edes  of  equitable  acUon  of 
ejectmrat  and  trover,  wiUi  a  prayer  for  other 
and  incidental  equitable  relief.  Bad  it  Insti- 
tuted an  ordinary  common-law  action,  it 
might  have  maintained  that  action  without 
first  paying  to  the  Steele  Lumber  Company 
the  unpaid  purchase  money.  Had  It  chosen 
to  sue  in  equity  for  the  recovery  of  possession 
only,  this,  also,  could  have  been  allowed  with- 
out paying  or  offolng  out  of  the  property  sued 
for  to  account  for  the  purchase  money.  But 
where  It  chose  to  come  Into  a  court  of  equlQr, 
and  demand,  not  a  restitution  of  possession 
only,  but  the  appropriation  of  the  property  as 
Its  property,  before  It  could  oibtain  that  relief 
It  must  offer  to  do  equi^.  At  all  events,  a 
court  of  equity,  in  decreeing  such  relief  in  Its 
behalf,  will  Impose  such  conditions  as  will  do 
equity  as  between  the  parties,  and,  in  its 
final  decree,  direct,  first,  the  payment  of  the 
unpaid  purchase  money  out  of  the  proceeds 
of  the  property.  To  this  proposition  it  Is  un- 
necessary to  cite  authority.  In  the  institution 
of  the  action  now  under  consideration  is  to  be 
found  the  evidence  of  an  election  on  the  part 
of  the  Laurens  Lumber  Company  to  claim  the 
property  as  Its  own,  with  damages.  This  Is 
the  highest  evidence  of  an  election.  Upon  the 
faith  of  this  election.  It  has  procured  the  ap- 
pointment of  a  receive;  it  has  procured  the 
seizure  of  the  property  tn  controversy,  which 
seizure  resulted  in  bringing  Into  ttUs  contro- 
versy the  persona  against  whom,  as  sureties  of 
the  Steele  Lumber  Company,  a  ]ndgm«it  was 
rendered;  and,  In  all  subsequent  stages  of  the 
litigation  thus  inaugurated,  it  will  be  held  to 
its  election.  It  will  not  thereafter  be  allow- 
ed, during  the  progress  of  the  litigation,  to 
exercise  a  second  election,  Inconsistent  with 
the  first,  and,  by  amendment,  obtain  a  decree 
in  Its  favor  upon  the  force  and  strength  of  the 
second  election.  Having  made  its  election  of 
Its  right,  the  Laurens  Luml)er  Company  must 
abide  by  that  Having  made  Its  election  of  a 
ftmiffi,  it  Is  likewise  bound  by  that. 


11.  The  mere  t&ct  that  t2w  defmdant.  In  its 
answer,  in  the  nature  of  a  cross  UU,  prayed 
a  Judgment  against  the  plaintiff  the  lAurens 
Lumber  Company  for  fbe  amount  of  Its  unpaid 
purchase  money,  with  interest,  and,  insisting 
upon  the  validity  of  the  alleged  unauthorised 
contract  of  the  president  of  the  Laurens  Lum- 
ber Company,  filed  a  bond  and  obtained  poa- 
session  of  the  property  which  had  been  prevl* 
ously  seized  by  the  court  through  Its  receiver, 
did  not  In  any  manner  affect  the  election  made 
by  the  plaintlfl  in  Its  petition.  The  pi*iwHff 
the  Laurens  Lumber  Company  was,  nevertbe* 
less,  bound  by  Its  Section,  and  the  defendant 
was  entitled  to  have  Its  unpaid  purdiase  mon- 
ey discharged  before  the  proper^  could  be 
legally  adjudged  to  be  tb&t  of  the  Laurens 
Lumber  Company.  The  mere  circumstance  of 
giving  the  bond  tn  such  manner  affected  the 
right  of  the  defei^ant,  or  the  election  of  the 
plaintiff.  If  the  bond  was  legal,  it  mwely 
stands  in  lieu  of  the  property  to  guaranty  the 
payment  of  the  final  Judgment  which  might 
be  rendered  at  the  suit  of  the  otl^nal  plaln- 
tUTB  In  this  case.  * 

12.  So  that,  when  we  come  to  deal  with  the 
question  aa  between  the  parties  plaintiff  and 
defendant  to  this  record,— that  Is,  tlie  Laurens 
Lumber  Company  and  the  Steele  Lumber 
Company,— the  court  should  give  full  expres- 
sion to  all  of  the  equitable  rights  of  both  the 
parties,  and  frame  such  a  decree  as  wUl  ac- 
complish this  result  Having  elected  to  sue 
for  this  property  aa  Its  own  property,  for  the 
purpose  of  paying  its  own  creditors,  the  Lau- 
rens Lumber  Company  must  first  account  to 
the  Steele  Lumber  Company  for  the  purchase 
money  remaining  unpaid;  the  latter  company 
being  held  answerable  for  the  value  of  all  the 
property  of  which  it  was  permitted  by  the 
court  to  retain  possession.  The  only  elements 
pf  damage  laid  In  the  original  petition  for 
which  a  money  decree  could  be  rendered  in 
this  case  against  the  Steele  Lumber  Company 
were  In  favor  of  the  Laurens  Lumber  Com- 
pany; (1)  Damages  which  might  have  re- 
sulted to  the  latter  In  Its  busincsa  or  property 
because  of  the  allied  wrongful  or  unlaw- 
ful entry  of  the  Steele  Lumber  Company; 
and  (2)  damagea  as  for  a  conversion,  esti- 
mated upon  the  value  of  the  property  of  the 
Ijaurens  Lumber  Company  which  passed  Into 
the  possession  of  the  Steele  Lumber  Com- 
pany under  Its  re-entry.  The  first  of  these, 
as  an  element  of  damage.  Is  eliminated  by 
the  findings  both  of  the  master  and  the  chan- 
cellor. They  both  found  that  the  Laurens 
Lumber  Company  was  not  damaged  in  its 
business  or  otherwise  by  the  Steele  Lomlier 
Company,  and  this  finding,  aa  hereinafter  qual- 
ified, is  affirmed.  The  literal  meaning  of 
this  finding  la  that  In  consequence  of  tb* 
alleged  unlawful  act  of  the  Steele  Lumber 
Com[«ny,  the  Laurens  Lumber  Company  has 
suffered  no  Injury,  and.  If  no  Injury,  then 
no  damages  could  be  recovered.  We  think, 
however,  a  departure  from  the  literalism  of 
this  finding  is  Justified  by  the  suggestiona  of 
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the  record  Itself,  to  the  effect  th&t,  when  the 
chancellor  made  this  finding,  he  did  not  hare 
In  Tiew  the  liability  of  the  Steele  Lumber 
Company  for  the  value  of  the  property  of  the 
Laurens  Lumber  Company  conrerted  by  the 
former,  but  employed  the  language  with  ref^ 
enee  only  to  those  Incidental  elements  of  dam- 
age otherwise  laid  In  the  petition.  If  no  dam- 
ages could  be  found  or  awarded  for  tb^  alleged 
illegal  re-entry,  then.  Inasmuch  as  it  is  not 
claimed  that  the  receiver  did  not  seize  In  the 
first  instance  and  take  cliarge  of  all  the  prop- 
erty of  the  Laurens  Lumber  Company  of 
which  the  Steele  Lumber  Company  possessed 
itself  under  Its  re-entry,  the  measure  of  the 
Laurens  Lumber  Company's  right  of  recovery 
Is  the  value  of  the  property  delivered  Ijy  the 
receiver  to  the  Steele  Lumber  Company  which 
was  by  it  retained,  and  not  including  in  this 
estimate  the  value  of  tliat  property  delivered 
by  the  receiver  to  the  Steele  Lumber  Com- 
pany In  the  first  Instance,  and  afterwards  re- 
taken by  the  receiver.  As  against  the  value 
of  this  proiwrty,  the  money  due  the  Steele 
Lumber  Company  on  account  of  the  purchase 
money  for  the  property  In  question  Is  found  by 
the  decree  of  the  cbaoceUor  to  be  $d4,6^.50, 
with  Interest  at  7  per  cent  from  30th  day  of 
March,  1891,  and  to  this  portion  of  the  decree 
no  exception  Is  filed,  and  that  finding  is  like- 
wise affirmed. 

The  master  does  not  report,  nor  does  the 
decree  of  the  chancellor  fix,  the  value  of  the 
property  delivered  to  the  Steele  Lumber  Com- 
pany under  the  bond  executed  In  this  case, 
and  ultimately  left  in  Its  possession,  upon 
which  bond  the  final  decree  is  made.  It  is 
necessary  to  ascertain  the  value  of  this  prop- 
erty at  that  time,  because  this  would  be  the 
measure  of  the  liability  of  the  Steele  Lumber 
Company  and  its  sureties  upon  that  bond;  for 
inasmuch  as  the  Laurens  Lumber  Company 
caused  all  the  property,  other  than  that  which 
was  dellvo-ed  to  the  Steele  Lumber  Company, 
to  be  seized  by  the  court,  through  its  receiver, 
and  Inasmuch  as  the  chancellor  has  decreed  no 
damages  for  the  alleged  unlawful  conversion 
in  the  first  Instance,  It  would  be  manifestly 
Inequitable  to  charge  the  Steele  Lumber  Com- 
pany with  a  greater  sum  than  the  value  of  the 
property  retained  by  It  As  we  have  herein* 
before  explained,  before  the  Liaurens  Lumber 
Company  could  recover  at  all  against  the 
Steele  Lumber  Company  in  this  case,  whether 
for  the  purpose  of  admlutsterlng  the  property 
for  the  use  of  its  creditors  or  otherwise,  hav- 
ing come  into  a  court  of  eqnlty  it  will  be  re- 
quired, first,  to  account  to  the  Steele  Lumber 
Company  for  the  amount  of  purchase  money 
due.  If,  upon  an  accounting  between  these 
parties  It  should  appear  that  the  amount  of 
the  Steele  Lumber  Company's  claim  for  pur- 
chase money  exceeds  the  value  of  the  prop- 
erty received  by  it  from  the  receiver,  it  would 
be  entitled  to  a  Judgment  for  the  excess 
against  the  Laurens  Lumber  Company.  If  the 
contrary  should  be  true,  and  the  value  of  the 
property  received  by  the  Steel*  Lumber  Com- 


pany be  greater  than  the  amount  of  its  pur- 
chase-money claim,  the  Laurens  Lumber  Com- 
pany would  be  entitled  to  a  Judgment  against 
the  Steele  Lanil;>er  Company,  and  the  sure- 
ties on  its  bond  fbr  the  difference.  If  the 
Steele  Lumber  Company,  upon  the  equitable 
set-off,  should  recover  a  Judgment,  and  tbere 
be  assets  in  the  hands  of  the  receiver  derived 
from  the  sale  of  the  property  of  the  Laurens 
Lumber  Company,  which  was  either  the  prop- 
OTty  sold  originally  the  Steele  Lumber 
Company  to  the  Laurens  Lumber  Company,  or 
which  falls  within  the  description  of  property 
bought  to  talce  the  place  of  that  used  or  con- 
sumed by  the  Laurens  Lumber  Company,  a 
special  lien  might  be  decreed  for  such  sum 
upon  the  prayer  of  its  answer,  In  the  nature 
of  a  cross  bll^  provided  the  description  of  the 
property  as  contained  In  the  agreement  be- 
tween the  parties,  the  title  to  which  was  at- 
tempted to  be  reserved,  was  sufilciently  def- . 
Inlfe  to  Justify  the  creation  of  such  lien.  Up- 
on this  question  we  do  not  deem  it  necessary 
now  to  declare.  In  addition  to  the  establish- 
ment of  such  lien,  if  allowed,  it  would  be  en- 
titled to  recover  a  general  Judgment  against 
the  Laurens  Lumber  Company  for  any  sums 
which  It  may  be  found  to  have  paid  out  and 
expended  upon  account  and  for  the  use  of  the 
Laurens  Lumber  Company.  If  any  of  the 
sums  so  expended  were  for  the  discharge  of 
other  liens,  as  for  the  payment  of  taxes,  then 
such  sums  should  be  allowed  as  a  lien  of  the 
dignity  of  that  discharged.  Whether  or  not 
as  against  the  claims  of  other  persons  claiming 
liens,  tbe  liens  thus  established  In  favor  of 
the  Steele  Lumber  Company  shall  prevail, 
cannot,  of  course,  now  be  decided.  They 
would,  at  all  events,  be  good  as  against  the 
Laurens  Lumber  Company.  If  it  should  de- 
velop that  there  are  assets  in  the  hands  of  the 
receiver  belonging  to  the  Laurens  Lumber 
Company  upon  which  other  creditors  claim 
liens,  in  the  distribution  of  such  assets,  any 
Hen  set  up  or  established  In  favor  of  the  Steele 
Lumber  Company  ;a  open  to  contest  by  such 
creditors;  or  If  It  should  appear  that  the 
Steele  Lumber  Company  has  any  property  In 
Its  possession  upon  which  other  creditors  have 
or  claim  Hens  superior  to  Its  own,  while  not 
entitled  to  recover  as  against  it  and  its  sure* 
ties  upon  tbe  bond,  they 'may  be  able  here- 
after to  recover  as  against  the  Steele  Lumber 
Company. 

This  much  to  indicate  how  the  accounting 
should  be  had  between  the  Laurens  Lumber 
Company  and  the  Steele  Lumber  Company, 
which,  as  we  have  endeavored  to  show,  are 
the  only  parties  whose  rights  can  be  litigated 
or  determined  in  tbe  original  proceeding. 
When  we  come  to  deal  with  the  decree  which 
was  In  fact  rend^d,  we  encounter  less  diffi- 
culty. The  chancellor  failed  to  take  account 
of  the  election  of  the  plalntlCt  to  sue  for  the 
property  alleged  to  have  been  seized  by  the 
Steele  Lumber  Company  as  the  proi>erty  of 
the  former,  and,  though  tiaving  caused  a  sel- 
£ure  of  this  propwty  as  Ita  own.  permitted  It 
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to  exerdae  with  teqpeet  to  flie  rUpit  (tf  action 
X  second  election,  and  to  recorer,  u  the  meaa- 
ure  of  Its  right  as  against  the  Steele  Lumber 
Oompany  utd  its  soretlei,  tlie  pmcliase  money 
which  It  had  paid  to  the  Stede  Lamber  Com- 
pany. The  bond  given  by  the  Steele  Lnmbw 
Company  and  Ito  siuetlea  was  a  bond  to  an- 
swer a  Judcment  In  one  case  apon  one  cause 
of  action;  the  decree  against  them  was  upon 
an  oiUrely  different  cause  of  action,  and  It 
therefore  cannot  be  sustained. 

Affirming,  therefore,  the  decree  of  the  chan- 
cellor In  BO  far  as  it  finds  that  the  Laurens 
Lumber  Compaxiy  was  not  damaged  In  Its 
bnslnesB  or  otherwise  by  the  re-entry  of  the 
Steele  Lumber  Company,  and  that  the  pur- 
chase money  remaining  xmpald  and  doe  by 
the  Laurens  Lumber  Company  to  the  Steele 
Lumber  Company  la  $94,6«2.50;  with  Interest 
at  7  per  cent  from  the  80th  day  of  March, 
1891,  and  without  In  any  wise  ruling  upon 
the  idaims  and  Ucna  of  creditors  of  the  Lau- 
rens Lumber  Company  as  they  were  allowed 
and  set  np  and  established  as  between  them- 
selves and  as  against  the  Laurens  Lumber 
Company,  direction  Is  given  that  In  ail  other 
respects  the  decree  be  vacated,  the  Judgment 
of  the  ooort  reversed,  and  the  cause  re-referred 
to  the  master,  ^th  Instructions  to  state  an  acs 
cotmt  as  between  the  parties,  and  adjust  their 
equities  In  accordance  with  the  principles 
herein  Indicated.  Judgment  reversed,  with 
direction. 

(lU  N.  C.  8M) 

VANCE  V.  VANCH  et  at 
(Rnpreme  Court  of  North  Carolina.   April  21, 

1896.) 

DOWBR— Al-IOTMBST— PfiiCTIOB. 

1.  In  Bpecfal  proceodinjr  before  the  clerk 
of  the  Boperior  court  for  allotment  of  dower, 
affirmatiTe  reli^  cannot  be  granted  defend- 
auta,  and  therefore  a  connterdaim  cannot  be 
net  up. 

2.  Where  new  matter  by  way  of  aTOidance 
ooDtalnln?  equitable  rights  is  set  up  in  the 
amiwer,  such  as  that  the  property  was  pur- 
chased by  the  deceased  husband  with  funds  of 
third  persons,  a  failure  to  reply  does  not  enti- 
tle defendants  to  a  dismissal  of  the  petition. 

3.  A  hnsband  purchased  land  subject  to 
mortgages  thereon,  which  were  paid  off  by  him 
from  tbe  proceeds  of  land  beloDging  to  hia 
former  wife,  in  which  he  held  an  estate  by  the 
curtesy,  and  which  was  sold  by  him  under 
power  of  attorney  from  bis  children  by  such 
former  wife,  the  owners  of  the  remainder. 
Hel^  that  hia  second  wife  was  entitled  to  dow- 
er in  the  land. 

Cross  appeal  from  superior  court.  Mecklen- 
burg county;  Bryan,  Judge. 

Special  proceeding  before  the  clerk  of  the 
superior  court  for  allotment  of  dower  by 
Florence  3.  Vance  against  Charies  N.  Vance 
and  others.  From  the  Judgment  both  parties 
appeal  Modified. 

Bnrwell,  Walker  &  Cansler,  for  plalntllT. 
0.  Dowd  and  Brevard  Nixon,  for  defendants. 

MONTGOMBRT,  J.  The  defendants,  in 
their  answer  to  the  petition  for  dower,  admit- 


ted that  the  legal  title  to  each  and  every  lot 
or  parcel  of  land  described  in  the  petition 
was  In  tbe  bosband  at  tHe  time  of  his  death; 
but  they  averred  that  one  of  tiw  parcels  (tbe 
Bee  Tree  tract)  In  eqttlly  belonged  to  them, 
and  that  tbe  petitioner,  therefbra^  was  not 
entitled  to  dower  therein.  Issues  of  tact 
were  raised  by  the  pleadings,  and  under  sec- 
tion 258  of  the  Code  the  case  waa  tranaferred 
to  the  dvll  Issue  docket  for  trial.  At  Jan- 
uary term,  ISM,  upon  the  case  being  called, 
the  defendanta*  counsel  stated  that,  as  tlie 
answer  set  fortti  facts  which  constituted  an 
equitable  dtfenae  and  countutdalm.  and 
^yed  for  affirmative  reltet  he  thou^ttime 
should  be  a  reply  to  the  same  by  the  peU- 
tionex.  The  connsd  of  tbe  petlttoner  tbou^t 
a  rei^lcatlon  unnecessary.  It  was  thai 
agreed  that  a  Jury  trial  should  be  waived, 
and  that  the  judge  should  pass  upon  the  Is- 
sues of  fact  and  law,  and  raider  judgment 
accordingly.  The  defendants'  cotmsel  then 
moved  for  Judgment  up<Hi  Qie  answer  on  ae- 
cotint  of  the  failure  of  the  petitioner  to  make 
replication.  Upon  our  first  examination  of 
tbe  nutter  of  the  motion  for  Judgment  we 
were  Inclined  to  the  view  that  an  equitable 
conutendalm  could  be  set  up  in  the  answer; 
that,  if  no  replication  was  ffied.  the  deik 
would,  on  his  own  motion,  send  tbe  matter  on 
to  the  Judge  In  chambers,  aa  under  tbe  old 
chancery  practice,  for  hia  ordera  and  direc- 
tions aa  to  how  to  administer  the  equities; 
and  that.  If  Issues  of  fact  were  raised  cod- 
cemlng  the  aDeged  equities,  the  case  would 
be  transfmed  to  the  ensuing  term  of  the 
court  for  the  trial  of  the  Issues.  But  upon 
fuller  Investigation  we  are  of  opinion  that 
the  clerk  la  special  proceedings  has  no  power 
to  make  any  order  or  decree  granting  af- 
firmative equitable  relief.  Bragg  v.  Lyon,  93 
N.  0.  151.  New  matter  by  way  of  avoidance 
may  be  set  np  In  the  answer  containing  eq- 
uitable rights,  and  when  such  rights  exist 
they  ought  to  be  pleaded  before  the  cleik, 
but  when  pleaded  they  amount  to  no  more 
than  an  equitable  defense.  This  question  has 
not  been  directly  presented  to  this  court  be- 
fore, but  the  same  principle  of  pleading  has 
been  applied  to  actions  before  a  Justice  of  the 
peace  where  equities  were  set  up  in  the  an- 
swer. Lutz  V.  Thompson,  87  N.  C.  334;  Mc- 
Adoo  V.  Galium,  83  N.  C.  419.  The  motion 
to  dismiss  the  petition  for  failure  on  the  part 
of  the  plaintiff  to  reply  to  the  answer  was 
properly  overruled  by  his  honor.  A  Jury  trial 
waa  waived  by  the  pardes,  and  the  Issues  of 
fact  and  law  were  by  consent  tried  by  tbe 
judge.  His  honor  found  as  facts,  to  sul>- 
stance:  (1)  That  in  ISSS  the  husband  of  the 
petitioner  purchased  the  land  called  the  "Bee 
Tree  Tract,"  took  a  deed  for  it,  and  had  it 
registered;  that  the  vendor  owed  a  debt  of 
$2,<)00  to  Baylus  and  coie  of  fl,500  to  David- 
son, secured  by  mortgage  upon  the  land, 
which  tbe  vendee  agreed  to  pay,  and  that  he 
did  pay  them  In  1891;  that  to  1890  or  1891 
the  fauaband  of  the  petitioner,  under  a  power 
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(tf  attorney  from  bis  cbOdren  hj  a  former 
Okarrtase,  wbo  were  all  of  fall  age,  sold  a 
part  of  tlie  real  estate  of  hia  former  deceased 
wife  (mother  of  tbe  children  wbo  ^re  tbe 
power  of  attorney)  In  wbicb  he  had  a  life 
estate  aa  tenant  by  tbe  curtesy,  and  from 
tbe  proceeds  of  tbe  sale  paid  tbe  debt  referred 
to  of  Baylos  and  Davidson.  (2)  That  the  hus- 
band of  the  petlUoner  died  In  AprU,  1894  (In 
Washington.  D.  O.),  regar^ng  Charlotte  as 
bis  place  of  residence,  baring  voted  there  In 
1802.  All  and  every  part  of  tbe  testimony 
went  to  prove  tbe  fact  as  found  by  bis  honor, 
and  there  was  nothing  in  tbe  averments  of 
the  answer  IntimatlDg  that  the  deed  was  not 
written  Just  as  it  ought  to  have  been,— no 
intimaUon  that  tbe  deed  was  taken  by  mis- 
take, accident,  or  fraud.  Tbe  case  was  ar* 
gued  before  us  simply  on  tbe  point  of  prac- 
tice, wbicb  we  hare  decided  against  the  de- 
fendants. On  the  fticts  found  by  his  honor, 
the  court  concluded  and  adjudged:  "(1)  That 
tbe  petitioner  is  entitled  to  dower  In  the  Bee 
Tree  tract  of  land,  as  well  as  the  other  lands 
mentioned  in  the  petition.  (2)  That  the  house 
In  Charlotte  was  not  the  ^st  usual  place  of 
residence  of  the  said  Zebnloit  B.  Vance.  It 
is  therefore  adjudged  by  the  court  that  tbe 
petitioner  Is  entitled  to  dower  In  all  the  lands 
described  In  her  petition.  It  Is  further  ad- 
Judged  that  the  same  be  allotted  to  her  In 
the  manner  provided  bv  law."  An  order  was 
also  made  for  an  account  to  be  taken  of  the 
rents  which  have  been  collected  since  April, 
1804,  and  that  the  petitioner's  part  thereof  be 
ascertained.    Tbe  defendants  appealed. 

We  see  no  error  In  tbe  mltngs  made  by  his 
honor,  and  tbe  Judgment  seems  to  be  a  pro[>er 
one.  No  error. 

(lU  H.  (X  ion> 

OHARLOTTB,  G.  &  A.  R.  GO.  t.  GHESTBR 

A  L.  NARBOW-GAUGB  a  GO. 
<Snincme  Gonrt  of  North  CaroUna.    May  26, 
1896.) 

Bailboad  Compakies— Opekati;«o  Lbasbd  Roads 

— LrABILITT  OF  Receitsks. 
The  reeeivere  of  a  railroafl  company  are 
boaod  to  sccoant  for  and  apply  tbe  income  of  a 
Icnsed  road  in  accordance  with  the  covenaots 
of  the  tease  as  long  as  tbey  operate  it,  and  the 
claim  of  the  lessor  for  rent  accrued  wbile  its 
road  was  so  operated  is  a  valid  set-off  against 
a  claim  for  supplies  and  materials  farnished  by 
sach  receivers. 

Appeal  from  superior  court,  Catawba  coun- 
ty; Allen,  Judge. 

Action  by  the  Charlotte,  Columbia  &  Au- 
gusta Railroad  Company  against  the  Chester 
&  Iienotr  Narrow-Oange  Railroad  Company 
to  cancel  a  lease  and  compel  the  defendant  to 
take  back  its  road.  Tfae  receivers  of  tbe 
Richmond  &  Danville  Railroad  Company  In- 
tervened, with  a  claim  for  supplies  and  mate- 
rials fumiabed  to  tbe  defendant  rpad  while 
it  was  being  operated  by  said  receivers  un- 
der a  lease  from  the  plain  tiff  company.  The 
defendant  Interposed  as  a  counterclaim  a 
claim  for  rent  due  from  the  recovers  of  the 
T.248.B.Dal2— 49 


Richmond  ft  DanrlUe  Railroad  Oompany  im- 
der  the  coTenants  contained  In  tbe  lease  to 
tbe  plaintlfli  company.  Judgment  was  ren- 
dered for  tbe  interveners,  ajod  defendant  ap- 
pealed. Reversed. 

A.  O.  Brice  and  Edmund  Jonee,  for  appel- 
lant F.  H.  Bnsbee,  toe  lutpeUee. 

CLARK,  J.  It  Is  true  that,  for  debts  due 
to  receivers  of  a  railroad  company,  debts  due 
by  tbe  company  cannot  be  used  as  a  coimter- 
claim.  To  permit  that  would  much  embar- 
rass, and  In  many  cases  defeat,  the  very  ob- 
ject of  tbe  receivership,  which  is  to  keep  tbe 
railroad  in  operation  aa  "a  going  concern," 
when  otherwise  It  would  be  strangled,  and 
Its  operations  brought  to  an  end  by  the  pres- 
sure of  corporation  debts.  But,  against  debts 
due  to  receivers,  debts  contracted  by  such  re- 
ceivers are  a  valid  counterclaim  and  set-off. 
The  receivers  of  tbe  Richmond  &  Danville 
Railroad  Company  operated  tbe  line  of  the 
defendant  corporation  for  nearly  18  months  ' 
after  their  appointment,  and  paid  the  first 
rental  that  accrued.  The  Richmond  &  Dan- 
ville receivers,  so  far  as  they  operated  the 
defendant's  proi;>erty  and  actually  collected 
and  received  the  Income  and  revenue  there- 
from, were  bound  to  apply  said  income  and 
revenue  In  accordance  with  the  covenants  of 
tbe  lease  made  by  tbe  defendant  corporatlcm 
to  the  Charlotte,  Colimibla  &  Augusta  Rail- 
road, and  which  covenants  were  assumed  by 
the  Richmond  &  Danville  Railroad  when  it 
leased  the  Charlotte,  Columbia  &  Augusta 
Railroad  system.  This  very  point  has  been 
thus  decided  between  tbe  same  parties,  by 
Simonton,  J.,  In  tbe  United  States  circuit 
court.  63  Fed.  21.  To  the  same  purport  Is 
GluCk  &  B.  Rec.  272,  where  it  is  said:  "Re- 
ceivers taking  charge  of  a  leased  road  will 
be  equitably  and  legally  chargeable  with  the 
payment  of  rent  under  a  lease  for  such  time 
as  they  continue  to  occupy  the  property  de- 
mised." Tbe  Richmond  &  Danville  receivers 
cannot  re<:over  for  the  supplies  and  material 
furnished  tbe  defendant  or  its  receivers  with- 
out accounting  for  tfae  earnings  from  the 
Chester  Sc  Lenoir  road,  which  came  into  their 
hands,  and  showing  that  the  earnings  had 
been  applied  in  accordance  with  the  terms  of 
the  lease.  The  Judgment  below  is  set  aside, 
and  the  cause  remanded,  tliat  the  account 
may  be  restated,  in  which  case  the  Richmond 
&.  Danville  receivers  must  show  that  tbey 
have  applied  the  earnings  from  the  Chester 
&  Lenoir  road,  while  operated  by  them,  in 
accordance  with  the  covenants  of  tbe  lease, 
marked  "Bxblbit  B,"  and  that  their  claim,  or 
part  of  it,  is  still  unpaid  after  such  applica- 
tion of  tbe  earnings;  and  In  the  account  the 
receivers  must  also  show  that  they  surrender- 
ed the  Chester  &  Lenoir  road  in  as  good  » 
condition  as  they  (the  receivers)  received  it, 
with  the  same  amount  of  supplies  and  mate- 
rial on  hand,  or  be  chargeable  with  tbe  de- 
ficiency as  an  offset  to  their  claim  against 
tbe  defendant,  unless,  of  course,  the  amount 
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of  stippUes  turned  over  and  the  condition  of 
the  road.  If  there  has  been  any  deterioration 
In  their  hands,  still  eqoal  the  quantity  of  sup- 
plies and  the  condition  of  the  road  when  the 
contract  of  lease  was  executed  by  the  Rich- 
mond &  Danville  Company.  The  cause  Is 
remanded,  that  an  account  may  be  restated 
tn  accordance  with  this  opinion.  There  Is 
emHT, 

(118  N.  C.  870) 
GORMAN  et  aL      DAVIS  &  OREOORT 

CO. 

rSnpreme  Court  of  North  Garoliaa.    May  26, 
1896.) 

*ABTKBB8HIF— DoKMAMtPaRTRBHS— WiTHDBAWAL 

— Liability  fou  Fiku  Debts— Noticb 

or  WiTHDBAWAU 

1.  Penons  who  subscribed  to  the  stock  of 
a  nroposed  corporation,  and  on  failure  of  the 

c<impany  to  talce  any  steps  to  incorporate  with- 
drew, and  received  back  the  money  bo  paid, 
were  at  most  dormant  partners,  and  are  not 
liable  for  debts  contracted  after  their  with- 
drawal. 

2.  Dormant  partners  need  not  give  notice 
of  withdrawal  in  order  to  escape  liability  for 
debts  snbaequently  contracted  by  the  firm. 

Appeal  from  superior  court,  Oranrllle  coun- 
ty; Starbuck,  Judge. 

Action  by  J.  N.  Gorman  &  Co.  against  the 
Darls  &  Gregory  Company  for  the  recovery 
of  money.  From  a  judgment  tor  defendant, 
plaintiffs  appeal.  Affirm^. 

Fnller,  Winston  &  Fuller  and  J.  Crawford 
Biggs,  for  appellants.  W.  W.  Kltcbln,  Win- 
stead  &  Brooks,  Graham  &  Oraham,  and  Ed- 
wards &.  Royster,  for  appellee. 

CLARK,  J.  The  def^dants  never  entered 
Into  any  partnership  with  Davis  &  Gregory, 
nor  Intended  to,  but  merely  subscribed  to  the 
capital  stock  of  a  proposed  corporation.  Wbeo 
the  incorporation  plan  failed,  the  defendants, 
one  after  the  other,  demanded  and  received 
back  the  money  they  had  paid  towards  the 
stodc  of  the  proposed  corporation.  If  this 
made  the  defendants  liable  as  gtiasi  partners 
with  Davis  &  Gregory,  which  it  Is  unneces- 
sary to  consider,  still  the  defendauts  all  drew 
out  before  the  debts  due  the  plaintiffs  were 
contracted  by  Davis  &  Gregory,  Hester  turn- 
ing his  amount  Into  a  loan,  and  no  possible 
liability  could  attach  to  the  defendants  for 
such  debts.  This  Is  not  the  case  where  per- 
sons hold  themselves  out  as  partners.  In 
which  event  they  are  liable  till  notice  of 
their  withdrawal  is  given,  upon  the  ground 
that  they  are  taken  to  have  induced  people 
to  deal  with  the  firm  upon  the  faith  of  their 
responsibility.  But  this,  taking  the  facts  In 
the  strongest  possible  view  for  the  plaintiffs, 
Is  the  case  of  docmant  [Utrtners,  If  partners 
at  all,  who  draw  out  before  the  liability  Is 
Incurred,  by  the  firm,  upon  which  action  Is 
brought  In  such  case  no  notice  need  be 
given  of  the  withdrawal,  and  no  liability  at- 
taches to  those  withdrawing.  These  defend- 
ants never  held  themselves  out  as  partners  of 
Davis  ft  GKgory,  and  are  not  shown  to  have 


anthorlzed  any  agent  of  that  firm  to  represent 
them  as  such.  These  principles  are  so  plain 
and  applicable  that  It  Is  unnecessary  to  con- 
sider In  detail  the  multitudinous  exceptions 
of  the  plaintiffs.  We  are  satisfied  that  sub- 
stantial justice  has  been  administered.  When 
the  action  was  brought,  the  plahitlffs  must 
have*exi)ected  to  prove  an  entirely  different 
state  of  facts  from  that  developed  by  the 
evidence.  Upon  the-special  verdict,  judgment 
was  properly  rendered  In  favor  of  tbe  de- 
fendani.  Affirmed. 


018  N.  c.  tai) 
HOLDEN  V.  WARREN. 
(Supreme  Coort  of  North  GaroUna.    Mar  26, 
1886.) 

jDSnOB'S  CODRT—JuaiSDIOTIOS— BqtriTABLB 

Rbubv. 

Where  the  allegations  and  proof  in  an 
action  in  justice's  court  showed  that  plaintiff 
was  entitled  to  judgment  against  the  defmdant 
for  a  balance  due  for  services  rendered,  tbe  re- 
lief shontd  be  granted,  even  though  the  ploin- 
tiffg  prayer  aska  for  equitable  reUef  by  r^Or- 
mation  of  an  accounting  between  the  parties 
on  tbe  ground  of  mistake. 

Appeal  from  superior  court,  Caswell  comi- 
ty; Starlmck,  Judge. 

Action  by  Thomas  Holden  against  J.  L. 
Warren  to  recover  a  balance  dne  for  services 
rendered.  From  a  judgment  dlsmlsslns  the 
action,  plaintiff  appealed.  Reversed. 

Plaintiff  brought  this  acUon  in  a  justice's 
court  to  recover  the  sum  of  ?29,  which  he 
alleged  was  due  him  ^  a  balance  for  services 
rendered.  The  complaint  alleged  that  on 
November  16,  18d4,  plaintiff  and  defendant 
had  a  settlement  of  ail  outstanding  accounts 
between  them  for  work  and  labor  done  by 
plaintiff,  and  that  the  defendant  made  all 
the  calculations  necessary  In  settling  the  ac- 
counts; that  by  an  error  In  computation,  un- 
known to  either  of  the  parties  at  the  time, 
the  defendant  found  the  balance  due  plain- 
tiff to  be  $54.50,  when  In  fact  it  should  have 
been  $83.50;  tliat  the  error  was  discovered  by 
plaintiff  some  time  after,  and  as  soon  as  dis- 
covered he  requested  the  defendant  to  recti- 
fy the  error,  and  pay  what  was  justly  due 
him.  The  plaintiff  prayed  that  the  error  In 
the  calculation  be  corrected,  and  tliat  he  re- 
cover from  the  defendant  the  sum  of  $29. 
with  Interest  and  costs.  On  appeal  from  tbe 
judgment  rendered  by  the  justice,  the  su- 
perior court  dismissed  the  complaint  on  the 
ground  that  the  justice's  court  had  no  juris- 
diction to  reform  a  stated  settled  account 
and  to  correct  an  alleged  error  In  tbe  calcula- 
tion on  a  settlement. 

C.  D.  Turner,  for  appellant 

CLARK,  J.  A  justice  of  the  peace  has  no 
jturlsdictlon  to  administer  equity  affirmatively 
(Dougherty  v.  Sprinkle,  88  N.  0.  300),  thougb 
necessarily,  Id  actions  of  which  that  officer 
has  Jurisdiction,  an  equitable  matter  can  be 
set  up  by  way  of  defense.    BeU  t.  Hower- 
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ton,  m  N.  O.  69,  15  S.  H.  881;  McAdoo  v. 
CaUxim.  86  N.  O,  410.  That  part  of  the  prayer 
of  the  complaint  which  asks  that  the  defend- 
ant correct  the  settlement,  being  for  an  eq- 
uitable relief,  la,  therefore,  not  within  the 
jurisdiction  of  the  Justice.  But  the  Jurisdic- 
tion is  governed  by  the  matters  alleged  and 
proven,  and  the  plaintiff  is  entitled  to  any 
relief  these  entitle  him  to  have  without  re- 
gard to  the  fact  whether  or  not  they  are  em- 
braced In  the  prayer  for  relief.  Stokes  t. 
Taylor,  104  N.  O.  394,  10  S.  E.  566;  Pulps  "v. 
Mock,  108  N.  0.  601.  13  S.  B.  92;  Simmons 
V.  Allison  (at  this  term)  24  S.  E.  740.  If  the 
Justice  can  give  any  relief  upon  the  cause  of 
action,  It  Is  immaterial  that  the  plaintiff 
prays  for  another  relief  which  the  Justice  has 
no  Jurisdiction  to  grant  Hargrove  v.  Har- 
ris, 116  N.  O.  418.  21  S.  B.  910.  The  plalnUff 
complained  that  the  defendant  owed  him  a 
balance  of  $83.50;  that  by  mistake  in  calcula- 
tion—4  mutual  mistake  ^of  fact  by  both  parties 
—the  balance  was  stated  to  be  $54.50,  and  the 
plaintiff  on  that  understanding  accepted  $50 
in  full  payment  of  the  $54.50  which  both  par- 
ties supposed  to  be  due;  but  on  discovering 
the  mistake  the  plaintiff  demanded  $29  still 
due,  and,  payment  being  refused,  brings  this 
action.  Had  the  agreement  been  to  receive 
the  $50  in  satisfaction  of  the  $83.50,  the 
agreement  would  have  been  binding  (Code,  } 
574),  though  It  would  have  been  nudum  pac- 
tum prior  to  that  act  Flckey  v.  Merrimon, 
79  N.  0.  585;  Koonce  v.  Russell,  103  N.  C. 
179,  9  S.  B.  316;  Coppersmith  v.  Wilson,  104 
N.  C.  28,  10  S.  E.  134.  But  there  has  been 
no  Bettlement  other  than  for  the  $54.50,  and 
there  has  been  nothing  paii  or  accepted  in 
discharge  of  the  remaining  $29  due  the  plain- 
tiff. He  is  entitled  to  bring  his  action  at 
law  to  recover  the  some;  and,  even  If  the 
defendant  can  show  a  receipt  In  full,  this 
would  be  only  prima  facie  evidence,  which 
could  be  rebutted  by  proving  the  atwve  facts 
as  alleged  in  the  complaint.  The  Judg6  sub- 
mitted the  Issue  to  the  jury  (reserving  the 
motion  to  dismiss  made  on  the  ground  of  a 
want  of  Jurisdiction),  and  the  Jury  found  that 
the  defendant  was  indebted  to  the  plaintiff  for 
$29,  as  alleged  In  the  complaint,  with  Interest 
from  the  date  of  the  settlement  His  honor 
denied  the  plaintiff's  motion  for  Judgment, 
and  dismissed  the  action.  He  was  doubt- 
less misled  by  the  prayer  of  plaintiff's  com- 
plaint embracing  an  equitable  relief.  But  the 
plaintiff,  on  the  facts  alleged  and  proved, 
was  entitled  to  a  Judgment  at  law  for  the 
$29,  and  his  prayer  for  equitable  relief  should 
have  been  treated  as  surplusage.  The  facts 
being  found  by  the  verdict,  and  the  exception 
bringing  np  the  erroneous  ruling  of  the  Judge 
In  refusing  Judgment  thereon  for  the  plain- 
tiff, a  new  trial  Is  not  necessary;  but  the 
Judgment  dismissing  the  action  is  reversed 
(Bernhardt  v.  Brown  [at  this  term]  24  S.  B. 
715).  and  the  cause  is  remanded,  that  Judg- 
ment for  the  plaintiff  may  be  entered  npon 
the  Tordlct  bdow.  Beversed. 


(US  N.  C.  SOU) 

WBLLS  T.  HELIi. 
(Supreme  Court  of  North  Carolina.    May  28. 
1886.) 

LlHITATION  OF  AtTTIOlfS— NlW  PbOKISI. 

A  letter,,  from  the  maker  of  a  past-due 
note  to  the  holder,  stating  that  he  would  not 
give  him  a  mortgage  as  security;  that  hp  had 
notes,  on  whidi  he  expected  to  r«dlM  sufficient 
to  pay  all  he  owed;  tliat  he  expected  to  pay 
every  dollar  of  the  note,  though  he  supposed 
the  holder  purchased  it  for  less  than  its  value; 
and  that,  if  the  holder  wonld  give  him  time,  he 
would  pay  the  note  with  other  notes  he  held, — 
Is  not  a  sufficient  acknowledgment  and  new 
promise  to  pay  the  debt,  to  remove  the  har 
of  the  statute  of  limitations.  Falrdotb,  O.  J., 
niid  Furchea,  J.,  dissenting. 

Appeal  from  superior  court,  Haywood  conn- . 
ty;  Graham,  Judge. 

Action  by  H.  N.  Wells,  admtoistrator, 
against  W.  0.  Hill.  There  was  a  judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

F.  A.  Sondley  and  J.  M.  Moody,  for  appel- 
lant B.  D.  OUmer  and  Ferguson  &  Fer> 
guBon,  for  appellee. 

MONTGOMEBY,  J.  It  ts  admitted  that  ^ 
the  note  sued  on  is  barred  by  the  statute  of 
limitations  imless  the  remedy  to  collect  has 
been  revived  by  the  contents  of  four  letters 
written  by  the  defendant,  whieh  letters,  the 
plaintiff  alleges,  contain  a  new  promise  to 
continue  the  liability  of  the  defendant.  The 
letters  without  doubt  acknowledge  the  debt, 
and  It  was  argued  for  the  plaintiff  that  In 
such  case  the  law  Implies  a  promise  to  pay. 
This  court  has  decided  to  the  contrary.  In 
Simonton  y.  Clark,  65  N.  C.  525,  It  was  said: 
"A  mere  acknowledgment  of  the  debt  Is  not 
sufficient  to  repel  the  statute,  but  there  must 
be  such  facts  and  <^rcumstance8  as  show  that 
the  debtor  recognized  a  present  subsisting  lia- 
bility, and  manifested  an  intention  to  assume 
or  '  renew  the  obligation."  We  are  of  the 
opinion  that  this  means  that  the  acknowledg- 
ment of  a  debt  which  would  be  sufficient  to 
repel  the  statute,  must  manifest  an  intention 
to  renew  the  debt  as  strong  and  convincing, 
as  If  there  had  been  a  direct  promise  to  pay 
it.  This  principle,  we  think,  runs  through 
all  the  decisions  of  this  court  on  this  subject 
The  decision  In  the  last-named  case  was 
made  under  the  old  law.  It  Is  true;  but  this 
court  has  held,  in  Royster  v.  FarrcU,  115  N. 
C.  306,  20  S.  B.  475,  that  the  CoAe  has  not 
altered  at  all  the  effect  of  a  new  promise  or 
acknowledgment  Section  172  (Lord  Tenter- 
den's  Act)  is  merely  a  rule  of  evidence  enact- 
ed to  prevent  fraud  and  perjury.  The  orig- 
inal statute  of  limitations  (21  Jac  I.  c  10) 
had  no  provision  as  to  new  promises  and  ac- 
knowledgments. The  courts  made  the  law 
on  this  subject,  and  made  it  apply  to  all 
causes  of  action  tliat  rested  on  a  promise. 
In  Biggs  T.  Roberts.  86  N.  a  151,  it  was  de- 
cided tliat  an  imaccepted  offer  to  pay  a  debt 
by  a  conveyance  of  land  la  not  such  a  recog- 
nition of  a  subsisting  liability  aa  In  law  will 
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Impl7  a  promlBe  to  pay  IL  In  Greenleaf  v. 
Railroad  Co.,  91  N.  C.  33,  this  court  declared 
that  the  promise  must  be  in  writing,  extend 
to  the  whole  debt,  and  must  M  to  pay  In 
money,  and  not  in  something  else  of  value. 
The  promise  to  pay  the  debt,  too,  must,  be 
unconditional.  Taylor  t.  Miller,  113  N.  C. 
310,  IS  S.  E.  501;  Greenleaf  r.  Railroad  Co., 
supra.  Now,  on  applying  these  principles  to 
the  facts  }n  this  case  as  they  appear  in  the 
letters  of  the  defendant,  we  find  that  the  ac- 
knowledgment of  the  debt  therein  contained 
la  complete.  But  we  find,  also,  ninntng 
through  all  the  letters,  that  the  promise  to 
pay  is  conditional;  that  It  fa  made  to  pay  In 
notes  secured  by  mortgages  on  lands  which 
be  hoped  and  Intended  to  sell  In  the  future,— 
the  notes  to  be  given  by  the  purchasers  of 
the  lands,  and  secured  by  mortgage  on  the 
aame.  He  concluded  his  last  letter  as  fol- 
lows: "If  you  win  only  give  me  time,  I  will, 
at  any  time  you  or  Ben  may  come,  turn  the 
notes  over  to  you  for  the  full  amount  of  my 
note  to  be  credited  on  my  note.  I  do  not 
think  It  will  do  any  good  for  yon  to  send  a 
lawyer  to  see  me,  as  I  will  not  do  any  more 
than  I  hare  promised  to  do.  I  hare  disposed 
of  ngr  property  that  I  offered  Ben,  and  hare 
only  notes  to  secure  you  with  now."  While 
his  honor's  cliarge  might  not  have  been,  in 
the  strictest  sense,  correct,  yet  we  agree  with 
bim  that  the  platntUE  was  not  entitled  to  re* 
cover.   No  error. 

FURCHES,  J.  (dtssentliiK).  I  do  not  con- 
cur In  the  opinion  of  the  court.  This  la  on 
action  of  debt  upon  a  plain  note  of  hand  for 
93.915.SG,  dated  April  27,  ISSS,  and  this  ac- 
tion was  commenced  on  the    day  of 

 ,  1883.   The  execution  of  the  note,  and 

that  the  same  haa  not  been  paid,  are  admit- 
ted by  defendant  But  he  pleaded  and  relies 
on  the  statute  of  limitations  aa  a  bar  to 
plalntlCTs  recovery.  To  rebut  the  bar  of  the 
statute,  the  plaintiff  offered  In  evidence  four 
letters  from  the  defendant  The  lost  one  of 
theae  letters  Is  quoted  from  in  the  opinion  of 
'the  court,  but  It  seems  to  me  tluit  the  most 
material  part  of  this  letter  Is  omitted. 
Therefore,  I  think  It  best  to  reproduce  the 
whole  letter,  thinking  we  may  better  under- 
stand the  defendant's  hand  If  we  see  the 
wbtrfe  of  It  than  we  can  If  we  only  see  a 
part— especially  U  the  Index  finger  is  left  off, 
aa  It  seems  to  me  la  the  case  here.  The  let- 
ter la  as  follows:  "Crabtree,  N.  C,  Aug.  8, 
1801.  Mr.  W.  A.  Hni.  Enoree,  S.  C:  Yours 
of  the  29th  to  hand.  In  reply  will  say  I  will 
not  give  yon  any  mortgage.  I  will  secure 
you  as  I  wrote  you.  I  have  notes  tbat  will 
pay  every  dollar  that  I  owe,  with  land  securi- 
ties. If  tbat  will  not  satisfy  you,  you  can 
send  Mr.  Carson,  or  any  other  lawyer  you  may 
wish.  X  presume  you  did  not  give  very  much 
for  my  note,  as  you  appraised  my  note  doubt- 
fuL  But  don't  understand  me  to  say  tbat  I 
do  not  mean  to  pay,  for  I  expect  to  pay  every 
dollar  of  It   If  yon  will  only  give  me  time, 


I  will,  at  any  ttme  you  and  Ben  may  come, 
turn  the  notes  over  to  you  for  the  full  amount 
of  my  note,  to  be  credited  on  my  note.  I  do 
not  think  it  will  do  any  good  for  you  to  send 
a  lawyer  to  see  me,  as  I  will  not  do  any  more 
than  I  have  promised  to  do.  I  have  disposed 
of  my  property  that  I  offered  Ben,  and  have 
got  only  notes  to  secure  you  with  now.  Show 
this  letter,  and  also  the  other  I  wrote  you,  to 
Ben,  and  see  what  he  may  say,  and  write  me 
at  once.    Tours,  "W.  C.  HilL" 

It  will  be  seen  that.  In  this  letter,  the  de> 
feodant  uses  the  following  language,— a  sen- 
tence not  quoted  In  the  opinion  of  the  court: 
"But  don't  understand  me  to  say  that  I  do  not 
mean  to  pay,  for  I  expect  to  pay  every  dollar 
of  It"  This,  In  my  opinion,  is  an  explicit 
acknowledgment  of  the  debt  from  which  the 
law  will  infer  a  promise  to  pay,  and  is  Itself 
a  promise  to  pay;  and  either  an  acknowledg- 
ment or  promise  to  pay  Is,  in  my  opinion, 
sufficient  to  rebut  the  bar  of  the  statute  of 
limitations.  It  is  held  by  this  court,  In  Boys- 
ter  V.  FarreU,  115  N.  C,  306,  20  S.  B.  475, 
that  the  statute  requiring  the  acknowledg- 
ment or  promise  to  be  In  writing  la  but  a 
rule  of  evidence,  like  tbe  statute  of  frauds, 
and  does  not  change  the  law  a&  to  what  shall 
constitute  an  acknowledgment  or  promise  to 
rebut  the  statute  of  limitations.  And  wblls 
this  is  true,  It  Is  also  a  legislative  recogni- 
tion of  the  existing  law,  that  tbe  operation 
of  the  statute  may  be  rebutted  by  an  acknowl- 
edgment of  tiie  debt  If  not  why  should  the 
statute  say.  In  the  very  first  sentence,  and 
being  the  second  word  In  tbe  statute,  that 
"no  acknowledgment  or  promise  ahonld  be 
received  as  evidence  of  a  new  or  contlnnlng 
contract,"  etc.?  If  It  bad  not  been  the  law 
before,  In  my  t^tnlob.  It  necessarily  implied 
that  an  explicit  aeknowledgmoit  of  a  anbalst- 
big  debt  like  tbla,  where  there  Is  no  uncer- 
tainty aa  to  date  or  amount  will  rebut  the 
operation  of  tbe  statute.  But  whether  this 
be  so  or  not.  It  Is  held.  In  -Royater  v.  Farrdl, 
supra,  that  It  requires  no  more  since  the  stat- 
ute (section  174,  Code)  to  rebut  the  opera- 
tion of  the  statute,  than  It  did  before.  It 
may  be  tbat  our  decisions  are  not  lUtogetber 
uniform  as  to  what  la  required.  This  wlU 
be  found,  upon  eiuiminatlon,  to  he  more  in 
appearance  than  In  reality.  But  our  report- 
ed cases  will  show  that  fnim  the  time  of  tbe 
first  published  opinions  to  the  present  there 
has  been  a  recognition  of  the  principle  that 
the  statute  might  be  rebutted  by  an  acknowl- 
edgment of  tbe  debt  There  has  been  much 
discussion  as  to  what  was  a  sufDclent  ac- 
knowledgment to  do  this.  ■  But  It  haa  been 
almost  If  not  quite,  uniformly  held  tbat  it 
might  be  done.  The  cases  id  which  this 
doctrine  has  been  held  ore  too  numeroua  for 
me  to  undertake  to- cite  in  this  opinion.  But 
the  earlier  opinions  may  be  found  In  the 
second  volume  of  Battie's  Digest  commen- 
cing on  page  877.  I  will  only  undertake  to 
give  a  few  of  them:  ^'An  acknowledgment 
to  an  executor  will  prevent  the  bar  of  the 
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statute  as  well  aa  when  made  to  the  testator." 
BlUews  T.  Bogan,  1  Hayw.  (N.  a)  13, 18.  "To 
repel  the  statute,  there  must  be  au  aclmowl- 
edgment  of  the  debt,  not  simply  of  a  fact 
which  may  show  that  the  debt  Is  uusatls- 
fled."  Ferguson  t.  Taylor,  1  Hayw.  (N.  C.) 
20.  A  defendant  wrote  to  the  plaintiff:  "I 
would  rather  come  to  a  settlement,  although 
I  staonld  aUow  the  account  as  Insisted  on  by 
yon,  rather  than  wait  the  event  of  a  law- 
suit;** and  it  was  hdd  that  these  words  took 
the  case  out  of  the  statute.  Ferguson  t. 
Fltt,  1  Hayw.  (N.  a)  289,  274.  "An  ac- 
knowledgment one  partDer,  made  after 
the  dissolution  ot  the  firm,  wlU  prevent  the 
op^atlOQ  of  .the  statute  on  the  claim  exlst- 
tug  against  the  co-partnership."  Mclntlre  r. 
Oliver,  2  Hawks,  209;  Walton  v.  Robinson. 

5  Ired.  841.  "An  acknowledgment  or  prom- 
ise, to  repel  the  statute  of  limitations,  must 
be  distinct  and  explicit,  and  plainly  refer  to 
the  debt  In  question."  Smallwood  v.  Small- 
wood.  2  Dev.  A  B.  830.  "When  the  new 
promise  la  conditional,  upon  the  performance 
of  the  condition  It  is  evidence  of  a  previous 
absolute  promise."   Falla  v.  SherrU,  2  Dev. 

6  B.  371.  "In  order  to  repel  the  statute  of 
Umltatlons,  there  must  be  dther  an  express 
promise  to  iny  or  an  expUdt  acknowledg- 
ment of  a  subsisting  debt."  Maskin  v. 
Wangh,  2  Dev.  &  B.  517.  The  older  reports 
are  full  of  such  cases.  I  know  It  has  been 
said.  In  some  of  the  more  recent  cases,  that 
the  courts  do  not  look  upon  the  statute  of 
limitations  with  the  disfavor  they  once  did. 
But  I  am  satisfied  that  no  man,  claiming  to 
be  a  gentleman,  ever  pleaded  the  statute  of 
Umltatlons  against  the  collection  of  a  Just 
debt,  for  whldt  he  had  received  value,  with- 
out feeling  he- had  done  a  dIshonoraUe  thing, 
and  without  lowering  himself  in  his  own  es- 
timation. 

I  win  now  consider  some  of  ttie  more  re- 
cent decisions.  In  Vass  v.  Conrad,  7  Jones, 
87,  It  Is  said  there  must  be  a  promise  to  pay, 
or  an  admowledgment  of  the  debt  In  Mc- 
Glensey  v.  Fleming,  4  Dev.  &  B.  131,  It  Is  said 
there  must  be  a  promise  to  pay,  or  an  ac- 
knowledgment of  a  subsisting  debt,  by  the 
debtor,  by  which  a  promise  to  pay  Is  implied. 
In  Henly  v.  Lanier,  75  N.  C.  172.  Bynum,  J., 
delivering  the  opinion  of  the  court,  says  the 
"acknowledgment  or  promise  to  pay  must  be 
in  writing."  In  Taylor  v.  Miller,  113  N.  C. 
310,  18  S.  G.  504,  the  defendant.  Miller,  writ- 
ing to  Galther,  the  attorney  of  plaintiff,  In 
reply  to  a  letter  from  Gaither,  says:  "Your 
letter  received.  I  have  been  to  town  twice 
to  see  you,  but  you  were  not  In.  I  propose 
to  settle  both  of  your  claims  the  Ist  of  next 
month,  which  I  hope  will  be  satisfactory. 
Will  see  you  In  person  soon."  And  the  court 
construed  the  word  "propose"  to  mean  prom- 
ise, and  the  word  "settle"  to  mean  pay,  and 
held  that  it  renewed  a  note  then  barred,  and 
rebutted  the  operation  of  the  statute  of  lim- 
itations. And  Justice  MacRae.  In  the  discus- 
idon  of  the  case,  on  page  343,  113  N.  O.,  and 


page  S04,  IS  S.  E..  uses  this  language-:  "Whfle 
either  of  these  qual^ylng  words  alone  would 
be  applicable  to  the  promise  or  acknowledg- 
ment to  take  the  case  out  of  the  statute  of 
IlmitatloDS,  *  *  *  the  law  speaks  for  It- 
self: 'No  acknowledgment  or  promise  shall 
be  received  as  evidence  of  a  new  or  continu- 
ing contract,*  ".  etc.— quoting  from  the  statute 
(secUon  172,  Code).  In  Royster  v.  Farrell, 
115  N.  C.  at  page  309,  20  S.  B.  475.  JusUce 
Burw^  uses  this  language:  "It  was  argued 
before  us  that,  while  a  written  acknowledg-' 
.ment  of  the  debt  would  take  It  out  of  the 
Iteration  of  the  statute  of  limitations,  only 
a  promise  could  have  that  effect  on  the  right 
to  foreclose  a  mortgage.  A  written  acknowl- 
edgment Is  as  effective  lil  the  one  case  as  In 
the  other.  The  Code  has  not  'sltered  at  all 
the  effect  of  a  new  promise  or  acknowledg- 
ment" Taylor  v.  Miller  and  Royster  r.  Faz^ 
rell  are  the  two  Latest  expressions  of  this 
court  upoiv  the  effect  of  an  acknowledgment 
or  new  promise,  as  a  bar  to  the  operatlm  of 
the  statute  of  Umltatlona 

I  admit  that  Shnonbm  t.  caaik,  65  M.  0. 
525,  quoted  and  relied  upon  In  the  opinion 
of  the  court,  tends  to  sustain  that  opinlmi.  If 
nothing  more  appeared  hi  the  defendant s  let- 
ter ot  August  8,  1801,  than  Is  quoted  In  the 
ophilon  of  the  court;  that  there  was  nothing 
In  the  letter  except  an  offer  to  pay  In  notes. 
But  to  my  mind  this  Is  not  the  case,  as  I 
think  I  have  diown  from  the  letter  Itself. 
Slmonton  v.  Clark  Is  put  on  the  ground  that 
plaintiff's  Intestate  only  Intended  to  pay  in 
Confederate  money,  **whlch  vns  then  plenti- 
ful"; that  plaintiff's  Intestate  refused  this, 
and  demanded  specie,  which  proposition  was 
refused.  And  the  court  say  that  this  was 
evidence  that  he  did  not  Intend  to  pay  the 
debt  in  any  other  way,  but  Intended  to  rely 
on  the  statute  of  Umltatlona  And  whether 
this  case  Is  right  or  not,  to  my  mind  It  la 
cleaily  distinguishable  from  the  one  before 
the  court  It  Is  true  that  the  Judge  deUver- 
Ing  the  opinion  of  the  court  uses  this  lan- 
guage: "That  a  mere  acknowledgment  of  a 
debt  is  not  sufficient  to  repel  the  statute,  but 
there  must  be  sufficient  facts  and  clrcum- 
atances  to  show  that  the  debtor  recognized  a 
present,-. subsisting  liability,  and  manifested 
an  Intention  to  assume  or  renew  the  obliga- 
tion." This  case,  to  my  mind,  recognized  the 
fact  that  the  operation  of  the  bar  might  be 
rebutted  by  an  acknowledgment  But  the 
court  hold  that  the  &cts  shown  in  this  case 
do  not  do ,  so.  "A  mere  acknowledgment" 
This  will  not  be  sufficient,  if  the  circumstan- 
ces connected  with  the  acknowledgment  show 
that  the  defendant  did  not  intend  to  pay,  as 
in  McGlensey  v.  Fleming,  supra,  and  other 
cases,  where  the  promise  which  the  law  Im- 
plies from  the  acknowledgment  Is  rebutted 
by  the  action  of  the  party  making  the  ac- 
knowledgment; as  where  a  debtor  offers  to 
pay  a  less  amount  than  the  debt  calls  for,  but 
says,  "If  you  don't  take  this,  I  wlU  plead  the 
statute."   This  Is  an  acknowledgment  of  the 
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debt  But  the  aasnmptlon  that  tiw  law  would 
Imply  l8  rebatted  1^  what  the  debtor  waj»  at 
the  time  he  makes  the  at^owledgment  Bat 
thia  rale  does  not  apply  In  this  case.  The 
fact  that  a  debtor  offered  to  pay  In  notes  or 
land,  which  was  not  accepted,  cannot  defeat 
a  direct  acknowledgment  or  promise  to  pay. 
Suppose  GlaiiE,  In  the  caae  of  Slmonton 
Clark,  aaprsL,  after  Miller,  plaintiff's  Intes- 
tate, bad  refused  to  take  the  Confederate 
money,  and  had  said  to  the  Intestate,  "But 
don't  understand  me  to  say  that  I  do  not 
mean  to  piq^,  for  I  expect  to  pay  eveiy  dol- 
lar (tf  It"  Can  It  be  supposed  that  the  court 
would  have  said  that  "no  intention  was  In 
any  way  shown  of  assuming  or  renewing  the 
obllgatlOD"?  So,  without  extending  this  dis- 
cussion, my  opinion  Is  that  Slmonton  v.  Claik 
Is  not  In  conflict  with  this  opinion;  that  the 
language  used  In  defendant's  letter  quoted 
above,  "But  don't  understand  me  to  say  that 
I  do  not  mean  to  pay,  for  I  expect  to  pay 
every  dollar  of  It,"  Is  much  stronger  than  the 
language  used  by  the  dtfendant  In  Taylor  t. 
Miller,  "I  propose  to  settle";  that,  under  the 
great  welj^it  of  antbori^,  as  weU  as  section 
172  of  the  Code,  the  bar  of  the  statute  of 
llmltatloiiB,  In  my  opinion.  Is  rebatted  In  this 
ouse,  and  there  was  error  in  the  ruling  of 
Vm  court 

FAIBCLOTH,  a  J.  I  concur  In  the  dls- 
renting  opinion. 

(118  N.  c.  *«> 

JONES  et  at  t.  JONES. 
(Supreme  Conrt  of  North  Carolina.    May  26, 
1896.) 

^DMlNlSTBATOBa  — HlSTAKB  OF  LaW  —  CANCELLA- 
TION OF  .Note — Devastavit. 

L  The  children  of  an  Intestate  decedent, 
in  ignorance  of  the  law  Koveming  a  certain 
conv^ance  of  land  to  a  son  aa  an  advance- 
ment, agreed  to  the  cancellation  by  the  adminis- 
trators of  the  greater  part  of  a  note  given  hj' 
such  son  to  hla  father  for  borrowed  money,  in 
order,  aa  was  supposed,  to  equalize  other  ad- 
rancements.  The  son  afterwards  disclaimed 
any  share  in  the  estate,  and  kept  the  land,  for 
which  he  did  not  account  Held,  that  the  ad- 
ministTatora  could  not  maintain  an  action  to 
recover  the  amount  canceled  from  the  note  on 
the  ground  of  mistake.    Clark,  J.,  dissenting. 

2.  The  administrators,  having  can<%led  the 
note  on  payment  of  a  small  part  thereof,  would 
be  liable  for  the  devastavit  to  the  helm  who  did 
not  assent  thereto. 

Appeal  from  superior  court,  Person  county; 
Starbuck,  Judge. 

Action  by  J.  W.  Jones  and  Oreen  B.  WU- 
liams,  administrators  of  the  estate  of  J.  J, 
Jones,  deceased,  against  Thomas  J.  Jones, 
From  the  judgment  both  parties  api>eaL  Re- 
versed, and  Judgment  for  defendant 

Boone,  Merrltt  &  Bryant  for  plalDtlfTa. 
Graham  &  Graham,  and  A-.  L.  Brooks,  for  de- 
fendant 

In  Defendant's  Appeal. 

PURCHBS,  J.  J.  J.  Jones  died  Intestate 
In  the  county  of  Person,  leaving  him  surviv- 


ing five  childrai,  and  grandchildren  by  two 
deceased  dsnghters,  Us  heirs  at  law  and 
next  of  kin.  That  before  his  death  the  in< 
testate  had  advanced  a  part  of  bis  cblldiai 
in  money  and  personal  property,— three  of 
them  to  the  amount  of  fSOO,  and  others  tn 
smaller  amounte,  and  s<Hne  of  them  nothing. 
That  he  had  advanced  George  In  land  to  the 
value  of  $800,  and  the  defendant  miomas  J. 
In  land  to  the  value  of  $1,S00.  Tha  deed  to 
Thomas  expressly  stated  that  it  was  intrad* 
ed  as  an  advancemeirt,  and  was  valued  In  the 
deed  at  $1,500,  and  this  deed  had  been  duly 
probated  and  registered  for  more  tban  a 
year  before  the  death  of  the  Intestate.  The 
defendant  Thomas  had  also  borrowed  (600 
of  the  Intestete  not  long  before  his  death,  fw 
which  he  executed  his  note.  That  a  few  days 
after  the  death  of  the  Intestate,  the  children, 
all  of  whom,  It  seems,  were  21  years  of  age, 
met  at  the  homestead  to  consult  about  the 
estate,  and  to  determine  who  should  adminis- 
ter on  the  same.  The  infant  children  of  the 
two  deceased  daughters  were  not  present 
and,  though  the  father  of  one  set  and  the 
uncle  of  the  other  professed  to  represent 
them,  they  had  no  authority  to  do  so.  At 
this  meeting  the  different  children  made  state- 
ments as  to  the  amount  each  bad  been  ad- 
vanced In  personalty;  and  as  three  of  them 
had  been  advanced  to  the  amount  of  $500, 
and  as  It  was  supposed  the  personal  estate 
would  be  BufBclent  to  make  them  all  equal 
to  that  amount  and  more,  it  was  agreed  that 
the  defendant  Thomas  should  execute  a  note 
to  the  administrator,  when  appointed,  for  the 
dIfFerence  between  $500  and  the  face  value 
of  the  $600  note,  and  that  said  note  should 
be  given  up  to  him  or  destroyed.  This  was 
to  make  him  equal  In  the  personal  estate 
with  those  who  had  been  advanced  to  that 
amount  and  to  which  amount  all  were  to  be 
made  equal  before  any  farther  distribution 
should  be  made.  When  this  was  done,  it 
seems  that  the  other  children  of  the  intes- 
tate, except  the  defendant  did  not  have  ac- 
tual notice  of  the  provisions  of  their  father's 
deed  to  Thomas;  and  they  were  of  the  opin- 
ion that  Thomas  would  have  to  account  for 
his  land  at  its  value  upon  a  partition  of  the 
lands  of  the  intestate.  But  when  they  came 
to  divide  the  lands,  Thomas  by  that  time.  It 
he  had  not  before,  bad  found  out  that  If  he 
made  no  claim  for  any  part  of  his  father's 
estate,  his  advancements  could  not  be  brought 
into  hotchpot  and  he  filed  a  disclaimer;  and 
the  other  lands,  including  that  advanced  to 
George,  were  divided  among  the  other  chil- 
dren, except  the  defendant  Thomas,  and  were 
valued  at  $882  per  lot  After  Thomas  re- 
fused to  allow  his  advancements  to  be 
brought  In,  and  claimed  nothing  further  from 
the  estate,  the  administrators,  J.  W.  Jones 
and  Oreen  B.  Williams,  bring  this  action  to 
recover  from  Thomas  the  balance  of  the  $600 
note  he  owed  to  their  intestate  at  the  time  of 
his  death;  and  by  order  of  the  court  all  the 
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dlstrllniteea  were  made  parties,  and  Joined 
the  plaintiffs  In  prosecuting  tbls  action.  De- 
fendant answered,  and  said  that  It  was 
agreed  at  a  meeting  of  all  the  parties  In- 
terested, a  few  days  after  the  death  of  the 
intestate,  that,  inasmuch  as  he  had  received 
no  personal  advancement  from  his  father,  he 
should  Iiave  $500  out  of  this  $600  note,  to 
make  him  equal  with  the  others;  that  he 
should  give  a  note  to  the  administrators 
(when  appointed,  it  being  agreed  that  day 
that  Jones  and  Williams  should  administer) 
for  the  difference  between  $500  and  his  note; 
that  on  the  next  day  they  did  administer, 
and  he  gave  them  his  note  for  $107  (being 
the  difference  between  $500  and  the  $600 
note  and  Interest),  and  by  consent  of  all  par- 
ties his  note  of  $600  was  surrendered  and 
destroyed.  He  further  says  that  he  "stands 
on  his  own  rights  in  this  case,  as  he  did  In 
the  proceeding  for  partitioo,"  and  says  that 
it  is  an  attempt,  "to  set  up  an  unjust  claim, 
not  creditable  to  the  parties  concerned,  and 
In  violation  of  the  rights  of  this  defendant" 
This  paragraph  of  his  answer,  under  the  cir- 
cumstances and  facts  of  the  case,  we  thlnfe 
might  tiave  well  been  omitted.  But  a  jury 
trial  was  waived,  and  the  Judge  finds  the 
fftcta  aa  to  the  $600  note,  the  agreement  of 
the  parties,  the  appointment  of  the  plaintiffs 
Jones  and  Williams  administrators,  and  that 
defendant,  after  their  appointment,  gave  them 
his  note  for  $107  and  they  soTFendered  or 
destroyed  the  $600  note,  and  soon  after  the 
defendant  paid  the  $107  note.  Upoh  these 
findings  the  court  held  that  plaintiffs  were 
entitled  to  recover  $500  and  Interest  thereon 
from  the  date  of  the  $600  note,  and  that  de- 
fendant must  account  for  the  excess  in  the 
value  of  his  land. 

There  may  be  some  natural  Justice  In  this 
ruling,  but  It  is  not  the  law.  It  was  admit- 
ted on  the  aigument  by  counsel  for  plalntlffij 
that  It  was  erroneous  as  to  the  land,  while 
it  was  contended  that  It  was  correct  as  to  the 
collection  of  the  $500  -and  Interest  This 
agreement  and  arrangement  were  made-^at 
defendant  should  only  pay  the  excess  over 
$500  on  the  $600  note— by  all  the  parties  Inter- 
ested In  the  estate  (there  being  no  debts),  the 
day  before  the  administrators  were  appointed 
and  qualified;  and  the  administrators,  after 
their  appointment  and  qualification,  in  tak- 
ing the  $107  note,  and  afterwards  receiving 
payment  of  this  note,  were  acting  In  accord- 
aiice  with  this  agreement  But  this  does  not 
excuse  them  for  any  act  they  did  in  regard 
to  the  estate  before  they  qualified.  When  an 
administrator  is  appointed  and  qualifies,  bis 
rights  as  such  relate  back  to  the  death  of  the 
Intestate.  Schouler,  Ex'rs,  §  238.  An  adminis- 
trator, by  relation,  may  ratify  and  make  valid 
any  act  of  his  before  qualification  that  he 
might  h^ve  done  in  the  course  of  his  admin- 
istration after  he  had  qualified.  Id.  S  IdS. 
"One  who  assumes  to  act  in  behalf  of  the  es- 
tate of  a  deceased  person,  in  compromising 
debts  doe  to  It,  before  the  ai^olntment  of  an 


administrator,  win,  tt  subsequently  appoint- 
ed administrator,  be  bound  his  acts  to  the 
same  extent  as  if  he  had  received  his  appoint- 
ment at  the  time  of  doing  the  same."  Alvord 
V.  Marsh,  12  Allen,  603.  To  the  same  effect 
is  Taylor  v.  Phillips,  30  Vt  238.  In  the  case 
of  Alvord  V.  Marsh,  supra,  It  la  -held  that 
where  ,the  plaintiff,  before  her  appointment, 
settled  with  the  defendant  a  claim  due  Intes- 
tate's estate,  in  which  she  allowed  claims  not 
due  by  the  intestate,  but  gave  a  receipt  In 
full,  and  afterwards  qualified  as  administra- 
trix, she  could  not  then  collect  what  would 
have  been  due  but  for  the  settlement;  that 
when  she  qualified,  her  administration  re- 
lated back  to  the  death  of  the  intestate,  and 
validated  this  settlement  These  authori- 
ties go  to  show  that  the  acts  of  parties  be- 
fore their  appointment  If  they  ore  such  acts 
as  might  liave  been  done  in  the  coarse  of  ad- 
mln^tration,  will  be  ratified  If  they  are  aft- 
erwards appointed.  But  from  the  findings  of 
fact  in  this  case  we  do  not  know  that  they 
necessarily  involve  the  doctrine  of  ratlfica-. 
tion  by  relation  back  as  it  appears  that  the 
$107  note  was  given  and  paid  to  the  adminis- 
trators after  their  appointment  and  we  sap- 
pose  the  $600  note  was  then  surrendered  or 
destroyed.  But  as  this  does  not  clearly  ap- 
pear, we  discuss  the  doctrine  of  relation.  And, 
whether  it  was  surrendered  the  day  before 
they  were  appointed  or  not  it  was  clearly 
intended  as  a  payment  to  Thomas  as  that 
much  on  his  distributive  share  of  bis  father's 
estate.  It  was.  In  effect  the  same  as  if  the 
defendant  had  paid  off  the  $600  note,  and 
the  administrators  had  paid  him  back  $500 
out  of  the  same  money.  But  it  Is  clalpied 
that  this  was  done  through  mistake.  And  so 
we  think.  But  a  mistake  of  what?  All  the 
facts  were  known.  Defendant's  deed  had 
been  registered  for  more  than  a  year  in  Per- 
son county,  and  defendant  was  living  on  the 
land.  This  was  legal  notice  of  that  fact  and 
all  the  other  facts  were  known  to  all  the  par- 
ties. This  seems  to  be  admitted  by  the  par- 
ties in  their  argument  But  plaintiffs  contend 
that  it  was  a  mistake  of  law  In  not  under- 
standing the  law  of  advancements.  This 
seems  to  be  true;  that  this  payment  (for  we 
must  treat  It  as  such)  was  made  under  a  mis- 
take of  law.  And  It  seems  to  be  settled  In 
this  state  that  a  party  cannot  recover  back 
money  paid  under  a  mistake  of  the  law. 
Newell  V.  March,  8  Ired.  441;  Adams  v. 
Reeves,  68  N.  C.  134;  Lyle  v.  Slier,  103  N. 
0.  261,  9  a.  E.  491;  Commissioners  of  Macon 
Co.  V.  Commissioners  of  Jackson  Co.,  75  N. 
C.  240.  The  administrators  having  failed  to 
collect  and,  in  effect  by  this  transaction, 
having  wrongfully  paid  the  defendant  $500 
on  his  distributire  share  of  the  intestate's 
estate,  through  mistake  of  law,  and  not  being 
able  to  recover  It  back,  have  committed  a  dev- 
astavit for  which  they  are  liable. 

It  Is  suggested  by  a  member  of  the  court 
that  it  was  a  compromise  ot  the  fSOO  note, 
and  i^ntUf  cannot  recover,  on  account  of 
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soctlon  574  of  the  Code.  This  is  tnie  If  It  was 
a  compromise  of  the  claim.  But  we  see  no 
element  of  compromise  In  the  transaction. 
There  was  no  talk  of  a  compromise,  and  there 
was  nothing  to  compromise.  The  note  was 
admitted  to  be  due;  every  dollar  of  it;  and 
there  Is  no-  suggestion  in  the  pleadings  or  oth- 
erwise that  defendant  was  not  solvenL  But 
as  it  was  committed  by  and  with  the  advice 
of  all  parties  interested,  except  the  two  sets 
of  minors  who  could  not  participate  or  con- 
sent to  this  wrongful  act  of  the  administra- 
tor, none  of  them  will  be  allowed  to  recorer 
against  the  administrators,  except  the  in- 
fants. While  In  law  the  others  might  be  al- 
lowed to  recover  their  aliquot  parts  against 
the  administrators,  It  would  be  nnconsclona- 
ble  and  Inequitable  for  them  to  do  so.  And 
a  court  of  equity  would  have  enjoined  them 
from  so  doing  before  the  junction  of  Jurisdic- 
tions, but  now  it  will  not  aid  them  to  recover. 
Therefore,  In  settling  the  estate  of  the  intes- 
tate, the  administrators  should  be  charged 
with  this  $500  and  Interest  But  each  one 
of  the  tour  adults  who  participated  in  this 
agreement  and  arrangement  to  give  Thomas 
tSOO  out  of  the  9600  note  should  be  chained 
with  his  aliquot  part  (this  being  one  sixth 
each),  as  Thomas  claims  no  part  of  the  estate. 
This  will  be  making  them  liable  for  one-third 
of  the  fSOO  and  interest,  whereas  they  have 
collected  only  $107.  For  the  reasons  assign- 
ed, there  is  error.  Plaintiffs  cannot  sustain 
this  action,  and  the  judgment  appealed  from 
Is  rerersed. 

In  piaintlfeB'  Appeal 

This  appeal  has  been  disposed  of  what 
ia  said  in  the  opinion  In  defendant's  appeaL 
Judgment  lor  defendant 

CLABS.  J.  (dissenting).  The  conclusion.  It 
seems  to  me.  is  not  a  legitimate  result  from 
the  reasoning  of  the  opinion.  Suppose  tbere 
were  creditors;  the  administrators,  as  trus- 
tees for  them,  could  recover  the  whole  amount 
of  the  destroyed  note.  There  being  certain 
distributees  who  did  not  concur  in  the  sur- 
render of  the  note,  it  would  seem  that  the 
administrators,  as  trustees  for  them,  could 
surely  recover  of  the  defendant  the  aliquot 
part  of  the  note  which  Is  due  said  distribu- 
tees, who  cannot  sue  for  it  In  their  own 
names,  but  must  bring  the  action  through  the 
medium  of  the  administrators.  If  this  were 
not  true,  when  the  administrators  are  insol- 
vent the  creditors  and  distributees  would  lose 
their  debt  It  Is  true  that  If  the  debtor  has 
t>ecome  Insolvent,  or  loss  has  in  any  wise  oc- 
curred by  the  devastavit  the  administrators 
would  become  Individually  liable  as  executors 
de  son  tort  to  the  parties,  whether  creditors 
of  the  estate,  or  distributees  not  participating 
In  the  devastavit;  but  this  does  not  destroy 
the  right  of  th^  parties  glaring  an  Interest  In 
the  note  to  recover  such  Interest  through  the 
mediua\  of  the  administration.  The  debtor 
has  not  been  discharged,  as  to  the  creditors 


or  distributees  not  participating  In  the  dev- 
astavit from  his  primary  liability.  It  Is 
only  when  the  wrongful  action  of  the  admin- 
istrators has  been  such  as  to  deprive  thetr 
cestuis  que  trustent  of  a  remedy  that  an  ac- 
tion lies  against  the  administrators  to  make 
them  secoDdarily  responsible  de  bonis  propriis. 
No  action  has  as  yet  been  brought  against  the 
administrators,  and  the  sole  question  t>efore 
us  Is  whether  the  defendant  one  of  the  par- 
ties sharing  In  the  tort  Is  protected  by  his 
own  wrongful  act  against  responding  to  the 
action  of  the  distributees,  who  were  minors, 
for  their  share  of  tbe  note;  the  action  being 
brought  as  it  must  be,  by  Uie  administrators. 
I  think  there  was  no  error  in  the  action  of  the 
court  below. 

(US  H.  o.  ») 

EOOTZ  T.  TDYIAN. 
(Suiueme  Court  ot  North  OaroUna.    May  26, 
U96.) 

PlRTXERSHIF  — What  CONStlTDTSS  — BHAatKO  IX 

Profits. 

An  agreement  between  two  persona  to 
share  the  profits  of  a  business  is,  inter  se,  {Mima 
facie  proof  only  that  they  are  partners. 

Appeal  from  superior  court  Dniham  coun- 
ty; Starbuck,  Judge. 

Action  by  Louis  Kootz  against  Abe  Tnrian. 
There  was  a  Judgment  for  plalntlfT,  and  de- 
fendant api>eal8.  Afllrmed. 

Fuller,  Winston  &  Fuller  and  W.  A,  Qnth- 
ri^  for  appellant  J.  S.  Manning  and  Boone, 
Merritt  &  Bryant,  toe  appellee. 

FAIRCLOTH,  O.  J.  This  Is  an  action  for 
possession  of  merchandise  goods.  The  plain- 
tllT  claims  to  be  the  sole  owner,  and  that  de- 
fendant was  employed  to  attend  to  the  busi- 
ness as  a  clerk  and  to  receive  for  his  services 
one-haif  of  the  net  profits.  The  defendant 
contends  that  they  were  partners,  and  that 
one  partner  cannot  maintain,  for  possesston 
of  the  partnership  property,  an  action  against 
the  other  partner.  The  sole  question  is.  were 
they  partners?  If  so,  the  piaintlfC  cannot  re- 
cover; if  not  he  is  entitled  to  recover.  Two 
Issues  were  submitted:  "(1)  Is  the  plaintitT 
the  owner  of  and  entitled  to  the  possession  of 
the  goods  sued  for?  Yes.  (2)  What  Is  the 
value  thereof?  $1,088."  Each  party  Intro* 
duced  evidence  tending  to  establish  his  view. 
His  honor,  after  defining  a  partnership  to  the 
Jury,  and  explaining  the  rights  and  powers  of 
partners,  charged  them  that  "an  agreement 
to  share  the  profits  of  a  business  is  the  ordi- 
nary test  of  a  partnership,  and  makes  a  prima 
facie  case  of  partnership  between  the  persons 
making  such  agreement,  and  you  are  instruct- 
ed that  It  being  admitted  that  the  plaintiff 
and  defendant  agreed  to  divide  the  profits,  a 
presumption  is  raised  tliat  they  were  partners 
in  the  business,  and  the  burden  rests  upon 
the  plaintiff  to  rebut  this  presumption  by 
showing  that  the  relationship,  in  which  he 
and  the  defendant  agreed  to  enter,  was  not 
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that  ot  purtnen,  but  tint  ot  employer  and  em- 
ployC  and  you  wHl  cooalder  all  the  eridence, 
and  Bay  whether  or  not  It  Is  soffldent  to  orer- 
ccHue  this  presnmptlon,  and  satisfy  jaa  that 
Ttrrlan  was  merely  the  derk  of  Koots.'*  He 
also  <d)arged  that  If ,  hi  the  light  of  aU  the 
•Tidence,  the  Jury  were  not  satisfied  that  the 
inesnmption  raised  In  this  case  had  beat 
orercfone.  they  would  answer  the  first  Issue 
"No."  The  exceptions  to  evidence,  the  pray- 
ers for  instmction,  the  exceptions  to  the 
charge  and  the  Judgment,  taken  as  a  whcde, 
point  to  and  InrolTe  nothing  more  than  the 
correctness  of  the  charge  as  given.  A  con- 
tract to  engage  In  business  and  share  the  prof- 
its and  losses  Is  the  highest  test  of  a  partner- 
ship. A  contract  to  «kgage  In  business,  one 
party  to  furnish  the  capital  and  the  other  the 
labor  and  superintendence,  Is  prima  facte  a 
partnership,  subject  to  proof  of  other  circum- 
stances and  the  Intention  of  the  parties.  The 
proof  and  intention  go  to  the  Jury,  to  find 
and  to  say  how  the  facts  are,  under  Instmc- 
tions  of  the  court.  Departing  somewhat 
from  the  ancient  rule.  It  Is  now  generally  held 
in  this  country  that,  If  the  Jury  shall  be  sat- 
isfied, from  the  evidence,  that  one  of  the  con- 
tracting parties  agreed  to  receive  one-half  of 
the  profits  for  his  services  and  attention,  and 
that  snch  was  the  Intention  of  the  parties, 
then  the  prima  fade  case  Is  removed,  and 
there  Is  no  partnership.  This  la  the  pr^ent 
doctrine  in  this  state.  Mauney  v.  Colt,  8G  N. 
C.  470;  Fertilizer  Oo.  v.  Reams.  105  N.  C. 
296.  11  S.  B.  467.  The  same  rule  prevails  in 
several  of  the  states.  Casaldy  v.  Hall,  97 
N.  Y.  169;  Beecher  v.  Bush,  45  Mich.  188,  7 
X.  W.  786;  17  Am,  &  Eng.  Enc.  Law,  185, 
note;  Berthold  v.  Goldsmith,  24  How.  636. 
We  liave  quoted  a  portion  of  the  chaige, 
which  w"  thln^  is  the  correct  rule  between 
the  parties  Inter  se,  there  being  no  question 
raised  by  creditors  or  third  parties.  Affirmed. 

(ift  H.  C.  390) 

BALLABD  et  sL  v.  GREEN. 
(Supreme  Court  of  North  Oaxollna.    May  26, 
1896.) 
Qamblino  Coxtraot. 
Money  loaned  to  pay  losses  incurred  in 
apeculating  in  "futnres"^  may  be  recovered  It 
the  lender  had  no  connection  with  sncb  specu- 
lation. 

Appeal  from  superior  court,  Durham  coun- 
ty; Coble,  Judge. 

Action  1^  y.  Ballard  and  another  against 
Leila  B.  Oreen,  admlnlatratrix  of  Lucius 
Qreen,  deceased,  to  recover  money  loaned  to 
d^tedant's  Intestate.  Judgment  for  plaln- 
ttffa,  and  defendant  appeals.  Affirmed. 

Manning  &  Fooshee,  for  appellant  Fuller. 
Winston  &  Fuller,  for  appellees. 

^'AIRGLOTH,  0.  J.  The  pialntlffi  institutes 
this  action,  and  alleges  that  liis  assignor,  B. 
L.  Dnhe,  loaned  the  defendant's  Intestate  a 
large  sum  of  money,  and  demands  Judgment 


accordingly.  The  defendant  admits  that  the 
assignor  and  her  Intestate  were  engaged  In 
much  speculation  In  products,  usually  called 
"futures"  (dignified  or  nicknamed  In  the  ac- 
count aa  "adventure  account^'),  and  aveis  that 
these  transactions  weve  utterly  void,  accord- 
ing to  Act  1689.  c.  221,  and  pleads  the  same 
in  defense  to  this  action.  Two  Issues  were 
submitted  to  the  Jury:  (1)  "Was  the  consid- 
eration iof  the  contract  sued  upon  in  this  ac- 
tion, or  any  part  tliereof.  money  paid  for 
losses  In  speculating  In  cotton  or  txtbsr  ar- 
tldes  mentioned  In  the  statute,  commonly 
caned  futures'?  If  so,  for  how  .much  of  . 
the  amounts  claimed  plaintiff?*  Answer: 
'^11.158.65;  not  recoveiable."  (2)  '*How 
much  does  the  defendant  owe  tbe  plaintiff  on 
lawful  contracts?"  Aaswer:  "(3,000;  recov- 
erable." Only  one  witnesd  was  examined, 
who  was  bookkeeper  for  Duke,  and  the  wit- 
ness produced  an  Itemized  account,  which 
was  hitroduced  as  evidence  by  defendant 
The  witness  testified  that  tbe  $3,000  aUowed 
by  the  Jury  had  no  connection  with,  and  was 
no  part  of,  the  speculative  transactions;  that 
that  Item  was  a  loan  of  money,  paid  by  a 
check  on  Clews  &  Co.;  and  that  the  specula- 
tions were  with  Daniel,  Odell  &  Co.,  of  New 
TorlL  The  defendant  made  her  exceptions 
to  the  evidence  tuUmportant  by  Introducing 
the  paper  writing  to  which  they  referred. 
Tbe  third  prayer  for  Instructions  was  In  sub- 
stance given  in  the  charge.  The  fifth  excep- 
tion must  be  overruled.  It  raises  tbe  ques- 
tion of  "proper  evidence  other  than  any  writ- 
ten evidence  thereof,"  required  by  said  act 
(section  2),  We  need  not  trouble  ourselves 
with  that  question  In  this  case,  as  tbe  wlt< 
ness  says:  "The  $3,000  item  that  I  have  been 
speaking  of  I  have  recollection  of  independ- 
ently of  this  paper."  His  honor  Instmcted 
the  jury  that  tbe  burden  is  on  the  plaintiffs  to 
show  tn  what  amount  the  defendant  Is  In- 
debted to  them,  and  that  the  contracts  sued 
on  are  lawful  In  tbelr  nature  and  purposes; 
and  that.  If  they  failed  to  do  bo,  they  cannot 
recover;  also,  that  if  said  Duke  and  Green 
were  engaged  In  any  of  said  speculations, 
and  tbe  former  advanced  money  to  pay  losses 
of  the  latter,  or  was  directly  or  remotely  con- 
nected In  any  way  whatever  with  said  specu- 
lations, and  that  the  contract  sued  on  was 
based  on  such  consideration.  It  was  unlawful, 
under  the  statute.  On  the  other  hand.  If 
Duke  was  no  party  to  such  dealings,  and  ad- 
vanced no  money  to  any  one  directly  or  Indi- 
rectly to  pay  Green's  losses,  or  If  he  advanced 
money  as  loans  to  Green  at  his  request,  which 
was  to  pay  Green's  losses,  then  such  loan  or 
advancement  was  a  lawful  contract,  and 
plaintiff  Is  entitled  to  recover  money  so  loan- 
ed. This  means,  if  the  Jury  believed  that 
Duke  loaned  the  money,  and  had  no  connec- 
tion with  the  speculations,  that  it  was  a  valid 
contract  snd  plaintiff  would  be  entitled  to 
recover.  Williams  v.  Carr,  80  N.  a  294.  The 
fourth  and  sixth  prayers  for  instruction  and 
the  excqiitions  to  the  charge  are  pertinent  on 
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tba  main  qnestton  acffoed  In  tliU  court,  to  ^t; 
Can  a  contnuit  be  enforced  when  a  part  of 
tbe  consideration  1b  Illegal,  and  a  part  Is  le- 
gal and  valid?  The  question  Is  scarodr  pre- 
sented, as  the  only  witness  examined  testified 
that  tJie  item  recovered  was  a  separate  trans- 
action, and  bed  no  connection  with  the  Illegal 
one;  uid  we  may  assnme  that  the  Jury  so  de- 
cided, as  they  Ignored  the  entire  account,  con- 
taining TtekniB  and  valid  Items,  as  testified 
to  by  the  witness.  As  the  question  has  been 
long  since  settled,  we  need  only  refer  to  the 
authority.  In  Morris  Pearson,  78  N.  O. 
2S3,  all  tpe  cases  decided  by  this  court  and 
other  anthorltleH  are  collected,  and  carefully 
reviewed,  oveTolIng  Stone  v.  MaisbaU,  T 
Jones,  300;  and  the  rule  declared  in  Morris 
V.  Pearson,  supra,  still  prevails.  2  Chit  G<mt 
87S.   We  see  no  error.  Afiirmed. 


(118  N.  c.  ut) 

WORTH,  State  Treasorer,  t.  CRAVEN 
COUNTY  COM'RS. 
(Supreme  Coart  of  North  Carolina.    May  26, 
1596.) 

Militia— Aid  ik  flxsoDTios  or  the  Law— Pat- 

XENT. 

1.  Under  Const  art  12,  |  2  (declaring  that 
the  general  araembly  shall  provide  for  paying 
ttie  militia  when  it  is  called  into  active  serv- 
ice), and  section  3  tauthorizing  tbe  governor  to 
call  out  the  militia  "to  execute  the  taw,  sup- 
press riots  or  tnsnrrectionB  and  to  repel  inva- 
sions"), the  expeosea  incurred  by  tbe  state 
guard,  when  ordered  ont  by  the  governor  to  aid 
a  sheriff  in  enfordng  a  writ  of  possession, 
must  in  the  absence  of  any- special  provision, 
be  paid  by  the  state,  and  not  by  the  county 
where  the  writ  was  served. 

2.  Code,  S  3245,  enacted  when  there  was 
a  military  organization  in  every  coanty,  pro- 
vides that  tiie  commanding  officer  of  the  coun- 
ty may  call  out  the  militia  on  the  certificate  of 
three  justices  of  the  peace  that  outlaws  are 
depredating  the  conntjr,  or  that  it  is  necessary 
to  guard  tne  jail,  ana  that  the  connty  shall 
bear  the  expense.  Section  3246  substitutes  the 
governor  for  the  commanding  officer,  authorizes 
him  to  order  out  the  militia  under  the  preceding 
section,  and  provides  that  it  shall  be  paid  by 
the  connty  for  whose  benefit  it  waa  called 
out  Held,  that  these  sections  do  not  apply 
to  cases  where  the  governor,  acting  nnder  the 
discretional  power  conferred  on  him  by  Const 
art  12,  S  o,  orders  out  the  militia  to  aid  a 
sheriff  in  serving  legal  process,  on  the  informa- 
tion of  such  officer  that  he  baa  exhausted  the 
civil  process  of  the  county. 

Cl^k  and  Montgomery,  JJ.,  dissenting. 

Appeal  from  superior  court,  Cravrai  coanty; 
Boykin,  Judge. 

Action  by  W.  H.  Worth,  state  treasnrer, 
against  the  commissioners  of  Craven  county, 
to  recover  money  paid  by  the  state  for  the 
benefit  of  the  county.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

The  Attorney  General  and  Shepherd  &  Bus- 
bee,  for  appellant  M.  De  W.  Stevenson,  O. 
R.  Thomas,  and  W.  W.  Cla^  for  appellees. 

FUROHBS,  J.  In  the  month  of  April,  1893, 
a  writ  ot  possession  was  Issued  from  the 
superior  court  ct  Craven  connty,  In  fkvor  of 


J.  A.  Bryan  and  wife  against  Washington 
Splv^  and  othen,  and  placed  in  the  hands 
of  the  ahaUt  of  tiiat  coanty.  I>efendaBta 
resisted  the  execution  of  thhi  writ,  and  Uie 
sheriff  was  unable  to  execute  the  same.  He 
called  for  the  posse  comltatus,  but  this  fatt- 
ed, not  a  Buffldent  number  amilng  to  his  old 
to  enable  blm  to  execute  said  inncesB.  Fall- 
ing to  get  Buffldent  assistance  In  this  way, 
he  called  iqion  the  governor  <tf  the  atate  for 
assistance.  "And  It  thus  appearing  to  the 
satisfaction  of  the  chief  executive  that  the 
powers  of  the  civil  authorities  were  'exhaust- 
ed,* he  ordered  out  and  sent  sevw  companies 
ot  the  First  regiment  of  the  State  Guard  to 
said  county  of  Cravoi  to  aid  the  sherlft  in 
the  enforcement  of  the  process  above  men- 
tioned. Said  companies,  together  with  the 
proper  officers,  were  engaged  In  said  dnty  for 
several  days,  and  the  cost  of  their  tnuvportar 
lion,  maintenance,  and  other  necessary  ex- 
penses, amounted  to  the  sum  of  ^ISLTSL" 
This  sum  was  paid  S.  McD.  Tate,  treasnrer 
(tf  tiie  state,  upon  the  warrant  of  the  gov- 
ernor, we  suppose.  And  plaintiff  lUleges  that 
this  f  6,1S1.78  was  expended  by  the  stiite  tor 
the  benefit  of  Graven  county,  and  brings  tilts 
action  to  recover  of  Craven  counly  this 
amount,  with  Interest  thereon,  so  eroded, 
as  plaintiff  allies,  for  the  defendants'  b«i- 
efit 

It  has  been  suggested,  during  tlie  Investiga- 
tion of  this  case,  tiiat  a  dedtion  tor  the 
plalntlflf  might  hare  a  wholesome  effect  In 
preventing  the  use  of  tiie  Home  Guaxd,  at 
enormous  expense,  to  suppress  riots  among 
negroes  and  to  enforce  the  execution  of  civil 
process  as  In  this  case,  where  this  service 
should  be  done  by  the  local  authorities;  that 
there  would  not  be  many  requlattitms  upon 
the  commander  In  chief  tax  "aevea  compa- 
nies" of  the  State  Onard  to  aid  the  sheriff  In 
executing  a  writ  of  possession,  at  the  coat  to 
the  county  of  ^131.78.  And  this,  we  think, 
might  be  .the  effect  of  such  decision,  ftut  thf  t 
Is  a  matter  for  the  legislature,  and  not  for  us. 
It  Is  our  dnty  to  decide  it  upon  the  law  as 
we  find  it    Article  12,  |  2,  of  the  constitu- 
tion provides  "that  the  general  assembly  shall 
provide  for  organising,  arming,  equipping  and 
disciplining  the  mllltla,  and  for  paying  the 
same  when  called  into  active  service."  Arti- 
cle 12,  |  8,  provides:  "The  governor  aball  be 
commander  In  dilef  and  shall  have  power  to 
call  out  the  militia  to  execute  the  law,  sup- 
press riots  or  Insurrectims,  and  to  repel  Inva- 
sions."  This,  it  seems,  hi  the  absence  of  leg- 
islation, gives  the  governor,  as  commander  in 
chief,  the  "power"  to  caU  out  the  militia. 
And,  the  State  Guard  being  made  a  part  of 
the  militia,  he  had  the  power  to  call  them 
out  Code,  I  3267.    This  constitutional  power 
may  be  regulated  by  le^slation,  by  provid- 
ing what  diall  amount  to  sufOdent  evidence 
of  the  existence  of  the  causes  mentioned  in 
the  constitution  to  authorise  the  governor  to 
exerdse  this  constitutional  "power";  and  tba 
l^slature  may  provide,  if  It  think  proper  to 
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do  80,  how  and  by  whom  tbey  shall  be  paid. 
Bat  ttae  constltatlon  provides  that,  when  they 
are  called  oat,  they  must  be  paid;  and  In 
the  absence  of  any  special  prorlBlon,  we  most 
hold  that  the?  are  to  be  paid  by  the  state,— 
the  "power"  that  calls  them  out  This  prop- 
OBltlon  we  do  not  understand  to  be  denied  by 
the  plaintiff. 

But  it  is  contended  that  the  legislature  has 
proTlded  that  this  expense  shall  be  borne  by 
the  defendants,  and  the  plaintiff  relies  on 
sections  3245  and  3246  of  the  Code  for  this 
position.  Section  3245  provides  for  the  ar- 
rest of  outlaws  who  are  depredating  in  any 
particular  county,  and,  where  It  may  be  nec- 
essary to  guaid  the  jail  of  any  particular 
county,  that  three  Justices  of  the  peace  may 
certify  the  same  to  the  commanding  officer 
of  the  county,  and  upon  this  request  such 
officer  shall  act,  and  the  county  stiall  bear  the 
expenses  of  such  mllitta.  Section  3246  pro- 
vides that  the  governor  shall  call  out  tbe  mil- 
itia under  the  preceding  section  (3245),  and 
they  shall  be  paid  by  the  county  for  whose 
benefit  they  were  called  out.  Section  3245 
was  section  83  of  chapter  70  of  the  Revised 
Code,  and  was  enacted  when  there  was  a 
military  organization  imd  a  commanding  of- 
ficer. In  every  county  In  the  state.  But,  mi- 
der  the  present  piaa  of  orgaidzatlon,  this  Is 
not  the  case,  and  section  3246  was  enacted 
In  1S69,  substituting  the  governor  for  the 
commanding  officer  of  the  county,  that  there 
might  be  some  military  officer  who  had  the 
militia  at  his  command,  and  to  whom  the 
application  might  be  made.  And,  guarding 
the  jail  and  catchtng  outlaws  not  being  enu- 
merated in  the  constitution  as  causes  for  which 
the  governor  may  call  out  the  mHitla,  we  hold 
that,  before  he  is  authorized  to  do  ao  for 
these  causes,  he  must  have  tbe  same  authority 
that  the  commanding  officer  of  the  county 
must  have  had, — a  written  certificate  of  three 
Justices  of  the  peace  as  to  the  facts  and  the 
necessity  for  calling  out  the  mUitia.  In  a 
case  of  this  kind  the  county  would  be  liable 
for  the  expenses  of  such  military  force.  This 
liability  is  put  upon  the  ground  that  the  coun- 
ty has  acted  through  its  authorized  agency, 
and  that  the  demand  la  made  for  the  benefit 
of  the  county.  But  that  is  not  the  case  here. 
No  one  authorized  to  speak  for  the  county 
has  made  this  demand;  and.  If  It  had  been 
made  by  three  Justices  of  the  peace,  it  was 
not  for  either  of  the  causes  mentioned  in  sec- 
tion 3245,  and  would  not  have  bound  the  coun* 
ty.  To  make  the  county  liable,  the  coun^ 
muat  first  act  through  Its  authorized  agents, 
and  then  in  the  cases  specified  In  the  stat- 
ute. Manuel  v.  Commissioners,  98  N.  C.  9, 
3  S.  E.  829.  The  governor  did  not  undertake 
to  act  in  this  case  upon  any  such  authority  as 
that  provided  In  section  ^45,  but  under  his 
constitutional  "power,"  upon  such  informa- 
tion as  he  had,  in  the  exercise  of  discretion, 
as  commander  in  chief  of  the  mlllUa  of  the 
state;  and,  In  the  exercise  of  this  discretion, 
unrestricted  by  legislation,  we  hold  that  he 


had  a  right  to  obtatn  his  Information  from 
such  sources  as  he  thought  reliable,— from  the 
sheriff  or  any  one  else,— Just  as  a  Judge  would 
have  the  right  to  do  In  exerdalng  a  Judicial 
discretion. 

It  was  contended  by  the  plaintiff  that  the 
sheriff  had  attempted  to  call  out  the  posse 
comitatus  of  Craven  county,  which  they  spoke 
of  as  tbe  militia  of  the  county;  that  they  had 
refused  to  respond;  and,  as  the  mlUtla  of  the 
oonnty  would  not  act,  that  the  defendant 
should  be  held  liable.  And  while  we  do 
not  see  the  force  of  this  argument,  if  true, 
we  cannot  concede  that  the  posse  comitatus 
and  tbe  militia  of  the  connty  are  the  same. 
The  militia,  when  called  out,  retains  its  own 
officers  and  organization,- Is  commanded  by 
and  acts  under  Its  own  officers.  When  the 
posse  comitatus  is  called  out  by  the  sheriff, 
he  is  Its  head  and  commander,  and  It  acts  un- 
der bis  authority.  Besides,  Its  constituency 
Is  not  the  same.  The  militia  are  composed 
of  men  of  military  age,  whereas  the  posse 
comitatus  Is  composed  of  all  able-bodied  per- 
sons of  sound  mind  and  of  sufficient  ability 
to  assist  the  sheriff,  and  may  be  younger  or 
older  than  the  military  age.  Abb.  Law  Diet 
and  Rap.  &  L.  Law  Diet  But  this  cuts  no 
figure  in  the  case,  whether  they  are  called 
"posse  comitatus"  or  "militia."  It  does  not 
affect  the  action  of  the  governor  nor  the  liabil- 
ity of  the  defendant  It  must  therefore  be 
held  that  the  governor,  acting  under  his  con- 
stitutional power,  called  out  this  military 
force,  and  they  must  be  paid  (Code,  {  3248); 
that,  being  called  out  under  the  law  of  the 
state,  the  state  must  pay  them.  In  the  absence 
of  any  special  provision  for  them  to  be  paid 
by  the  defendant  There  Is  no  error,  and  the 
Judgment  is  affirmed. 

CLARK,  J.  (dissenting).  An  examinatioD 
of  Code.  8  3246,  will  show  that  it  does  not 
authorize  the  governor  to  call  out  the  militia 
under  the' preceding  section,  or  In  any  case 
whatever.  Its  very  plain  provision  Is  that, 
"In  all  cases"  when  the  governor  does  call 
out  the  militia  "for  the  benefit  of  any  particu- 
lar county,"  they  are  to  be  paid  in  the  man- 
ner provided  by  section  3245,  L  e.  "bj  the 
county  commissioners,  who  may  lay  a  suffi- 
cient tax  to  pay  said  militia."  The  power  to 
call  out  the  militia  is  conferred  on  the  gov- 
ernor by  Const,  art  12,  J  S>  and  the  legisla- 
ture has  no  authority  to  restrict  the  constitu- 
tional power  thus  conferred  on  the  executive, 
and  has  not  attempted  to  do  so.  The  con- 
stitution authorizes  the  governor  to  call  out 
the  militia  in  three  cases:  (1)  To  execute  the 
law;  (2)  to  suppress  riots  or  insurrections; 
and  (3)  to  repel  invasion.  While  the  legisla- 
ture has  no  authority  to  restrict  the  powei' 
of  the  governor  to  cfUI  out  the  militia,  it  de- 
volved appropriately  upon  that  body  to  pro- 
vide for  payment  of  the  forces  thus  called. 
The  law  at  first  (which  is  now  section  3246 
of  the  Code)  provided  that  In  all  cases  the 
militia,  when  called  out  by  the  governor  for 
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tbe  benefit  of  a  particular  coonl7«  sbouM  be 
paid  br  that  county,  just  as  when  tbe  miUtla 
were  called  ont  by  three  Justices  of  the  peace 
under  section  8246.  As  this  might  leave  It  an 
open  question  In  what  cases  the  call  might 
be  said  to  be  for  "the  beneftt  of  a  particular 
county,"  the  latter  act  was  passed,  which  Is 
now  section  3257  of  the  6ode,  which  seems 
to  Indicate  that,  where  the  militia  en;  State 
Onard  are  called  out  to  resist  lUTEslon  or 
suppress  Insurrection,  the  troops  are  to  be 
paid  by  the  state,  but  teavlng  no  prorision  for 
their  payment  In  the  first  contingency  provid- 
ed by  the  constitution,  L  e.  "to  execute  the 
law,"  except  that  contained  In  section  3246, 
which  provides  for  their  payment  by  the  coun- 
ty. And  this  seems  a  wise  and  Just  discrim- 
ination. Local  self-government  Is  conferred 
upon  the  counties.  They  build  their  own 
bridges,  erect  their  own  public  buildings, 
work  their  own  roads,  maintain  their  pau- 
pers, and  "execute  the  law"  by  their  Jarors, 
sheriffs,  and  other  officers.  When  the  re- 
sistance to  constituted  authority  Is  so  great 
as  to  amount  to  invasion  or  Insurrection,  It  is 
just  that  the  state  should  come  to  the  aid  of 
the  county  with  the  "power  of  the  state"  and 
at  the  state's  expense.  But,  aa  to  the  lesser 
matters  of  the  law,  as  the  simple  enforce- 
ment of  the  process  of  the  courts,  as,  in  this 
case,  the  mere  execution  of  a  writ  of  posses- 
sion under  a  Judgment  in  ejectment,  then  It 
Is  clearly  contemplated  that  it  is  the  duty  of 
the  county -to  execute  the  process  In  its  own 
borders;  and,  if  the  sheriCT  Is  resisted,  the 
remedy  Is  to  call  in,  not  the  state,  but  the 
"power  of  the  county,"— the  posse  comitatua 
This  is  expressly  provided  by  statute.  Code, 
{S  329,  1121,  1643.   The  sheriEf  did  call  for 
.the  posse  comitatus,  and  there  was  ample 
power,  of  good  and  lawful  men,  In  tbe  coun- 
ty, to  have  enabled  the  sherUf  to  have  ex- 
ecuted the  writ  Had  the  posse  comitatus  re- 
sponded, the  cost  thereof  would  have  l>een 
charged  In  the  bill  of  costs,  and  would  have 
fallen  on  tbe  wrongdoers,  the  defendants  in 
the  execution.  But  the  posse  comitatus  fail- 
ed to  respond.  It  was  thereupon  made  to 
appear  to  the  satisfaction  of  the  governor 
that  it  had  become  necessary  to  send  troops 
to  Craven  county  "to  execute. the  law,"  and 
under  his  constitutional  authority  he  did  so. 
But,  as  to  the  payment,  the  occasion  not  be- 
ing "to  repel  invasion  or  suppress  insurrec- 
tion," there  is  no  authority  for  the  payment 
of  the  troops  by  the  state,  under  section  3257, 
but  payment  Is  Imposed  on  the  county,  as 
provided  by  section  3246.  Why  should  the 
citizens  of  Iredell,  or  Wayne,  or  Wake  county 
be  taxed  to  execute  a  writ  of  ejectment  in 
Craven  county,  when  it  is  the  duty  of  the 
citizens  of  that  county  to  aid  the  sheriff  to  do 
Bo,  and  there  Is  no  invasion  or  insurrection 
which  is  beyond  the  power  of-  the  county? 
The  legislative  discrimination  as  to  the  cas«?s 
in  which  payment  should  be  by  the  state 
(Invasion  or  insurrection),  and  when  by  the 
county  (to  execute  process),  l&  eminently  JusL 


The  first  two  cases  may  be  b^ond  tbe  rea- 
sonable power  of  a  county.  The  latter  la  al- 
ways within  Its  power.  It  this  discrimina- 
tion were  not  made,  the  citizens  of  a*  county 
may  always  refrain  from  aiding  the  sheriff 
to  execute  any  process,  and  throw  the  duty 
of  doing  BO  upon  citizens  of  other  counties, 
and  the  enormous  expoue  entailed  by  this 
mode  of  "executing  the  law"  upon  the  peo- 
ple of  the  whole  state.  If  there  la  Invasion 
or  Insurrection,  the  whole  state  Is  Interested, 
and  will  cheerfully  aid  both  with  men  and 
money.  But,  If  tbe  people  of  Craven  county 
are  too .  Indifferent  to  aid  the  sheriff  ijt  their 
county  to  execute  a  simple  writ  of  ejectment, 
and  the  governor  has  to  be  called  on  for  men 
from  other  counties  to  do  It,  oi^t  the  people 
of  Craven  to  pay  tbe  expenses  which  their 
failure  to  support  the  execution  of  tbe  law 
has  caused,  or  should  oth^  counties  not  only 
furnish  the  men  to  do  the  work  for  them,  but 
be  taxed  for  the  privilege  of  i&tng  it?  It  is 
enough  that  men  of  other  counties  should  be 
called  on  to  execute  a  wilt  of  ejectment  in 
Craven  county.  That  county,  and  not  the 
state,  should  pay  the  expenses  of  furnishing 
men  to  perform  a  duty  which  devolved  prop- 
erly on  tbe  citizens  of  that  county.  Invasion 
or  InsturecUon  Is  a  state  matter.  The  stat- 
ute BO  contemplates.  But  the  execution  of 
process  Is  a  county  matter,  and.  If  there  Is  re- 
sistance, the  men  of  the  county  (the  posse 
comitatus)  should  aid  the  sheriff  to  execute 
the  law;  and,  If  they  fall  to  do  their  duty, 
then  tbe  troops  are  sent  there  to  do  It  for 
them,  "for  the  benefit  of  the  particular  coun- 
ty," and  the  expense  Justiy,  and  by  the  plain 
provision  of  the  statute  in  all  sucli  cases, 
fails  upon  that  county.  Code,  t  324C.  If  this 
were  not  tbe  law,  tbe  number  of  instances 
would  greatly  multiply  In  which  some  locality 
would  fall  to  aid  the  sheriff  to  execute  tbe  law, 
and  would  leave  It  to  the  military  and  tbe  pob* 
lie  treasury  to  execute  the  law  for  them.  E*r- 
ror. 

M0NT60MEBT,  J.  I  ooncnr  In  the  dis- 
senting opinion. 

(US  K.  a  4B> 
BOBBBTS  V.  LIFB  INS.  OO.  OB*  VIB- 
GINIA. 

(Supreme  Conrt  of  North  Carolina.    Blay  28, 

189a) 

Courts— Cost  R  ACTS— Job  isDiOTiow—UsuaT  — Bt- 
covE  RT—  Act  10  s — Appsal. 

1.  Where  a  foreign  corporation  does  bnsi- 
nesfl  in  North  Caroliua,  and  muintalnB  there  an 
office  and  a  local  agent,  a  contract  made 
through  the  local  agent  is  a  North  Carolina 
contract  of  an  action  founded  on  which  the 
courts  of  North  Carolina  have  jnrisdictioa  to 
entertain,  whether  or  not  the  plaintiff  be  a 
resident  of  that  state. 

2.  Act  1895t  c.  99,  providing  for  the  recOT- 
ery  of  usurious  interest  if  the  action  is  brought 
within  two  rears  after  the  payment  in  full  of 
the  indebtedness,  does  not  apply  to  'a  contract 
made  prior  to  ita  ratification  (Febniarr  21, 
1895);  and  in  such  case  tbe  action  must  be  gor- 
erned  by  Code,  |  8836,  which  aUows  only  the 
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reeoreiT  of  faitoert  paid  wtthin  two  jem  be- 
fore the  commencement  of  the  actioD. 

8.  In  Buch  case  the  right  of  action  la  pure- 
ly statntory;  and,  to  be  available,  the  defeofie 
that  the  payment  in  controTeray  was  made 
more  than  two  yea^  before  the  commence- 
ment of  the  action  need  not  be  pleaded,  as 
though  in  limitation. 

4.  Where  a  jury  has  been  wtUved,  findings 
of  fact  by  the  judge  will  not  be  reviewed  when 
based  on  correct  principles  of  law. 

Appeal  from  auperlor  court,  Durham  coun- 
ty; Starbuck,  Judge. 

Action  by  J.  D.  Roberts  against  the  Life 
Insurance  Company  of  Vlrjcinia  to  recover 
osurloo*  Interest  paid  by  plaintiff.  From  a 
Jadgment  to  fiiTor  of  plalntUt,  botb  parties 
appeaL  Affinned. 

Puller,  Winston  ft  Fnller.  fior  appellant 
MMTtning  ft  Fonshee,  for  app^ee. 

FtmCBES,  J.  TUB  Is  an  action  to  re* 
cover  back  tisnrious  Interest  iiaid  to  the  de- 
fendant by  thb  plaintiff  commenced  on  the 
nth  day  of  March.  1896.  It  was  admitted  on 
the  arcnment  here  that  Hlller  t.  Insurance 
Co.  (at  this  term)  24  S.  B.  481.  decided  aU 
the  matters  InTolved  In  thla  case,  except 
three:  First,  whether  the  plaintiff,  being  a 
nonresident,  could  maintain  this  action;  sec- 
ondly, whether  this  was  a  Virginia  contract 
or  a  North  Carolina  contract;  and,  thirdly,  as 
to  whether  the  Interest  paid  by  plaintiff  more 
than  two  years  before  the  commencement  of 
the  action  should  be  Included  in  the  recovery 
or  not 

The  answer  to  the  second  proposition  will 
snbstantiolly  answer  the  first  The  defend- 
ant Is  a  Virginia  corporation,  but  by  comity, 
is^oing  an  Insurance  buBlness  In  this  state, 
and  has  an  office  la  the  town  of  Durham, 
and  an  agent  located  at  that  place.  The  local 
agent  negotiated  this  loan  In  Durham,  which 
defendant  alleges  Is  a  part  of  Its  business, 
and  la  authorized  by  Its  charter.  All  the  In- 
terest on  this  loan  was  paid  to  the  local 
agent  In  Durham,  upon  whom  service'  of  pro- 
cess in  this  case  was  served.  It  was  a 
North  Carolina  contract 

The  court  had  Jurisdiction  of  the  subject- 
matter  and  of  the  defendant  by  personal  serv- 
ice, made  according  to  law;  and,  as  defaid- 
ant  failed  to  show  authority  for  this  conten- 
tion, we  are  at  a  loss  to  know  upon  what 
ground  H  Is  pat,  and  we  must  sustain  the 
Jurisdiction  of  the  court  In  Sberrlll  v.  Tele- 
graph Co.,  100  N.  C.  527,  14  S.  E.  94.  and  116 
N.  C.  655,  21  S.  B.  429,  and  a  number  of  oth- 
er cases,  similar  to  this,  the  courts  have  act- 
ed upon  the  idea  that  they  bad  Jurisdiction. 
But  It  does  not  appear  in  these  cases  that  this 
question  was  directly  presented.  It  may 
have  been  an  oversight  In  the  counsel  In 
these  cases  not  to  do  so.  And,  while  these 
points  are  made  In  the  case  on  appeal,  we  do 
not  thlnlc  they  were  very  serloosly  relied  on 
here. 

The  main  point  In  the  case,  argued  and  re- 
lied on  here,  was  the  question  of  time  for 


which  the  plaintiff  should  be  allowed  to  re- 
cover; plaintiff  contending  that  he  should  re- 
cover double  the  amotmt  of  all  the  usurious 
interest  he  had  paid,  a^d  defendant  contend- 
ing that  he  should  not  be  allowed  to  recover 
for  any  Interest  paid  more  than  two  years 
before  the  commencement  of  the  action.  The 
court  held  with  the  defendant  on  this  point 
and  the  plaintiff  excepted.  This  contract, 
by  which  the  plaintiff  borrowed  $900  from 
the  defendant  was  made  In  June,  1S91,  ai 
plaintiff  alleges;  and  plaintiff's  right  of  ac- 
tion, th^fore,  rests  upon  section  3836  of  the 
Code.  The  act  of  1895  {chapter  69)  was  rati- 
fied on  the  21st  day  of  February,  1895;  but  It 
expressly  provides  that  it  Is  not  to  apply  to 
any  contracts  entered  into  before  Its  ratifica- 
tion. If  the  act  of  1895  had  applied,  the 
contention  of  plaintiff -would  have  been  cor- 
rect as  It  provides  for  bringing  an  action  to 
recover  back  double  the  amount  of  usurious 
interest  paid  if  the  action  Is  brought  within 
two  years  after  the  payment  In  full  of  such 
Indebtedness,  and  In  this  respect  changing 
section  3836  of  the  Code,  which  provides  that 
"the  action  must  be  brought  wltbln  two  years 
from  the  time  the  usurious  traoaactioii  oc- 
curred." 

It  was  contended  for  the  plaintiff  that  the 
statute  of  limitations  must  be  pleaded,  and, 
as  the  defendant  had  not  done  so  In  this 
case,  he  could  not  have  the  benefit  of  this  de- 
fense, and  cited  authorities  to  sustain  this 
position.  The  plaintiff  Is  correct  in  his  law, 
but  it  has  no  application  to  this  case.  The 
defendant's  contention  does  not  depend  on 
the  statute  of  limitations,  but  upon  plaintiff's 
right  of  action.  His  right  to  recover  any- 
thing depends  upon  the  statute.  It  is  purely 
a  statutory  action,  and  he  must  comply  with 
the  terms  of  the  statute,  or  be  cannot  recover. 
Therefore,  under  section  3836  of  the  Code,  un- 
less he  commences  his  action  within  two 
years  from  the  usurious  transaction,  he  has 
no  cause  of  action.  Taylor  v.  Coal  Co.,  U 
N.  C.  525;  Best  v.  Town  of  Klnston,  106  N. 
C.  206,  10  8.  B.  997.  There  is  no  error,  and 
the  Judgment  Is  affirmed. 

In  Defendant's  Appeal 

We  see  no  error  In  this  appeal.  The  ques- 
tion ot  time  for  which  plahitlff  is  allowed  to 
recover  Is  decided  In  plaintiff's  appeal,— that 
there  was  no  error  In  the  court's  holding  that 
plaintiff  could  only  recover  for  usurious  In- 
terest paid  wtthin  two  years  next  before  com- 
mencing bis  action.  And  the  only  other  ques- 
tion presented  by  this  appeal  Is  as  to  what 
amount  the  plaintiff  should  recover.  A  Jury 
trial  was  waived,  and  the  Judge  found  the 
facts;  .and  his  findings  of  fact  can  no  more 
be  reviewed  by  this  court  than  If  they  had 
been  found  by  a  Jury.  Walnut  v.  Wade,  103 
U.  S.,  on  page  688.  We  can  only  review 
him  upon  questions  of  law.  The  counsel  on 
both  fddes  contend  that  his  findings  of  fact 
(the  amount  of  plaintiff's  recovery)  are  not 
correct;  plaintiff  contending  It  should  have 
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been  for  more,  and  defendant  contending  ft 
abould  bare  been  for  a  leas  amomit  But, 
as  we  find  that  bis  findings  were  baaed  npcm 
correct  principles  of  law,  they  are  «>nCln8lv& 
There  is  no  erro^  and  the  Judgment  la  af- 
firmed. 


ai8  N.  c.  11) 

WBISBIi  T.  OOBa 

(Snpreme  Co  art  of  North  Carolina.    May  26» 

1890.) 

TsUnBS— OoUFXNBATtOlf. 

1.  Where  the  tmatee  to  whom  firm  proper- 
tr  1b  conveyed  in  tmst  to  settle  the  firm  affairs 
Bella  at  pnbUc  auction,  for  greatly  lees  than 
their  value,  accouota  owing  from  solvent  debt- 
ors of  the  firm,  without  ascertaining  the  finan- 
cial condition  of  snch  debtors,  he  is  chargeable 
with  the  full  valoe  of  the  acconnta  so  sold. 

2.  Where  the  trustee  fails  to  collect  inter- 
est on  good  accounts,  for  periods  rabging  from 
6  to  IS  montfaa,  he  should  be  charged  wiuk  such 
interest. 

3.  Where  the  trustee  deposits  money  col- 
lected on  accounts  due  the  firm  in  a  bank  in 
which  be  Lb  IntereBted,  Instead  of  applying  them 
In  imrment  of  claims  against  the  partnership, 
he  should  be  charged  with  Interest  thereon 
After  a  reasonable  time  for  settling  the  debts  (tf 
I  lie  firm. 

4.  An  allowance  to  a  trustee  for  the  settle- 
ment of  a  partnership  of  $1,824.86  as  cMomis- 
sions  for  the  collection  and  disbnrsement  of 
$19,632.99,  part  of  which  was  received  from  pri- 
vate and  public  sales  of  partnership  property, 
is  excessive,  an  allowance  of  $773  for  clerk 
hire  having  been  also  allowed. 

Faircloth,  0.  J.,  and  Purchea,  J.,  dissenting. 

Appeal  from  snperior  court,  Pasquotank 
county;  Green,  Judge. 

BUI  by  Moeee  Welflel,  surviving  partner, 
against  George  W.  Cobb.  From  the  Judg- 
ment settling  tbe  account  <tf  defendant,  Gobb^ 
as  trustee,  plaintiff  appeals.  Modified. 

B.  F.  Aydlett  ft«'  appellant  J.  H.  Sawyei^ 

for  appelle& 

MONTGOMERY.  J.  Upon  tbe  dissolution 
of  the  partnership  composed  of  8.  Weiael  & 
Son  (the  son  being  Moses  Weisel,  the  plaintiff 
In  this  action),  by  the  death  of  8.  Welsel,  It  ap- 
pears that  the  surviving  partner,  the  plain- 
tiff, was  told  by  tbe  defendant,  who  knew 
that  the  plaintiff  was  a  partner  of  his  de* 
ceased  father,  that  the  best  thing  and  the 
only  thing  for  the  plaintiff  to  do  was  to  ad- 
minister upon  his  father's  estate,  or  get  some 
one  else  to  do  so.  The  plaintiff  on  June  14, 
1886,  called  upon  the  clerk  of  the  superior 
court,  to  qualify  as  administrator  of  tbe 
ceased  fiithar,  and  offered  a  bcmd,  with  tbe 
defendant  as  one  of  the  euretlea,  which 
seems  to  have  been  intended  to  cover  not 
only  the  Individual  estate  of  the  deceased 
partner,  but  also  his  interest  In  the  partner- 
ship property.  Tbe  clerk  declined  this  bond. 
The  plaintiff  then  remarked  to  the  clerk 
that  be  (plaintiff)  had  some  Interest  in  the 
firm  property,  and  that  he  would  open  the 
store  and  run  it  on  bis  own  responslbUll?, 


whereupon  the  clerk,  according  to  Weisel's 
testimony,  told  him,  'If  yon  do,  I  will  have 
It  dosed,  as  you  have  no  right  to  open 
the  store  without  first  becoming  an  admin- 
istrator." The  cAetk  denied  that  he  threaten- 
ed to  close  the  store  In  case  Weiael  opened  It 
Two  days  after  this  conversation  between 
the  clerk  and  tbe  plaintiff,  the  defendant 
was  apiMlnted  administrate  of  the  deceas- 
ed partner.  At  the  time  of  the  qualifica- 
tion of  the  defendant  as  administrator,  and 
Just  after  the  bond  had  been  signed,— tha 
piwiTitiff  being  one  of  the  suretlea,— tbe  de- 
fendant took  from  his  pocket  a  paper  writ- 
ing, remarking  at  tbe  same  time  to  the  plain* 
tiff,  "H^  Is  something  else  fop-yoa  to  sign." 
This  documait  wab  an  assignment  by  the 
plaintiff,  as  surviving  partner,  to  the  defrad- 
ant,  as  administrator  of  the  deceased  partner, 
of  all  of  the  sto(^  of  goods,  all  notes  and  ao- 
coonts  and  choses  In  action,  and  all  of  the 
property  of  said  firm,  and  to  sue  for  and  col- 
lect all  notes  and  accounts,  and  to  legally  ac- 
count for  all  amounts  and  moneys  so  collected 
and  received  by  virtue  ot  said  assignment. 
The  defendant  then  proceeded  to  reduce  the 
partnership  assets  to  cash,  and  to  pay  from 
this  source  the  d^ts  of  the  firm,  and  the  in- 
dividual debts  at  tbe  deceased  partner,  with- 
out discrimination.  This  suit  was  brought  by 
the  plaintiff  against  the  defendant  for  an 
accounting  of  the  defendant's  actions  under 
the  assignment  At  the  Septranber  term, 
1892,  of  the  Boperior  court,  the  case  was,  by 
consent,  referred  to  W.  J.  Orlffin;  and,  uiran 
the  coming  In  of  the  report,  bis  honor  (being 
of  opinion  that  the  action  could  not  be  main- 
tained against  tbe  defendant  Individually, 
but  that  he  must  be  sued  as  admlnlstrafaH-, 
and  his  liability  adjusted  according  to  the 
laws  applicable  to  an  administrator)  granted 
defendant's  motion  to  dismiss,  from  which 
Judgment  the  plaintiff  appealed.  The  appeal 
was  heard  by  this  court  at  the  February 
term,  1894,  and  reported  In  114  N.  a  22,  18 
S.  B.  948.  It  was  decided  there  that  tbe  ac- 
tion was  properly  brought,  could  be  maintain- 
ed against  tha  defendant  individually,  and 
that  he  must  account  for  his  trusteeship. 
The  court  said:  "If  'Oewge  W.  Cobb,  admin- 
istrator,' has  allied  those  assets  as  they 
were  legally  and  properly  applicable,  all  well. 
That  will  protect  'George  W.  Cobb.'  If  eith- 
er 'George  W.  Oobb,'  or  'George  W.  Oobb,  ad- 
ministrator,* has  misapplied  them.  It  Is  not 
well,  and  *6eorge  W.  Cobb'  must  answer  for 
the  breach."  When  the  case  was  sent  back 
to  the  court  below  the  exceptions  which  had 
been  filed  to  the  report  of  the  referee  by  the 
plaintiff  were  heard  before  Judge  Armfield. 
The  exceptions  were  ovmuled,  but  his  honor 
remanded  the  report  to  the  referee,  with  In- 
structions "to  ascertain  and  state  the  account 
between  the  members  of  the  late  firm  and 
Moses  Welsel,  and  to  find  and  report  the  in- 
terest of  each  In  the  business;  to  ascertain 
and  report  the  value  of  tbe  sorlces  of  the 
defendant  assignee  and  what  services  were 
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performed.  That  under  the  asslgiiineiit  de- 
scribed  In  the  pleadings  the  defendant  as- 
signee Is  required  to  apply  the  assets  of  the 
firm  assl^ed  to  him— Flrat,  to  the  payment 
of  the  debts  ot  the  firm;  second,  to  the  cost 
of  settling  its  bnsiness;  third,  to  account  for 
and  p&y  over  to  Moses  Welsel  his  Interest  In 
the  assets,  for  his  own  ose  and  benefit,"  and 
sustained  the  plaintlfTs  exception  as  to  this. 
The  plaintiff  excepted  to  the  OTerrullng  of 
the  exceptions.  The  exceptions  were  so  nu- 
merous, and  many  of  them  of  so  trivial  a 
character,  that  the  plaintiff  could  not  have 
anticipated  a  favorable  mllng  of  the  court 
thereon;  but  some  of  them  Involring  serious 
matters,  were  well  taken,  and  ought  to  hare 
been  sustained. 

1.  The  referee  found  that,  at  the  second 
sale  of  the  notes  and  accounte  of  S.  Wds^  & 
Son  by  the  defendant  at  public  auction  sever- 
al  of  tJitm  (against  good  and  solvent  debtors) 
were  sold  for  sums  greatly  below  their  value, 
and  that  because  the  defendant  was  igno- 
rant of  the  financial  condition  of  the  debtors, 
and  because  the  plaintiff  did  not  inform  him 
that  they  were  solvent,  the  defendant  was 
chargeable  only  with  the  sums  actually  ool- 
lected  trvm  the  sale  of  such  notes  and  ac- 
counts, and  not  with  their  full  value.  The 
plaintiff  excepted  to  this  ruling,  as  to  matter 
of  law.  His  honor  overruled  the  exceptioo, 
and  in  that  there  was  error.  T^e  defendant 
ought  to  have  been  charged  with  the  full 
value  of  such  notes  and  accounts. 

2.  The  defendant  failed  to  collect  Interest 
on  the  accounts  due  to  the  firm,  delaying  to 
collect  the  principal,  even  In  many  cases,  for 
6,  12,  and  IS  months;  and  the  referee  held 
that  there  was  a  custom'  In  lUizabeth  City 
that  open  accounts  on  merchants'  books  car- 
ried no  interest.  However  that  may  be,  the 
defendant  was  not  put  in  charge  of  this  es- 
tate to  continue  the  business  of  the  partner- 
ship, but  to  settle  it;  and  he  should  have 
charged  and  collected  Interest  on  all  good  ac- 
counts £rom  the  end  of  the  year  1886,— the 
year  in  which  the  partnership  was  dissolved. 
This  exception  of  the  plaintiff  ought  to  have 
been  sustained,  and  bis  honor  ommiitted  er- 
ror in  overruling  it 

8.  The  defendant  took  possession  of  the  firm 
assets  on  June  16,  1886.  The  names  of  the 
creditors  of  the  firm  appeared  on  the  firm 
books,  and  no  other  debts  than  those  were 
ever  presrated  to  the  defendant  for  payment 
The  indebtedness  of  the  partnership  amoimt- 
ed  to  about  ?18,000,  with  interest  certainly  on 
some  of  It— probably  all  of  It  During  the 
year  1886  the  defendant  collected  more  than 
$14,000  from  the  sale  of  goods  and  from  other 
sources,  and  paid  out  during  that  time  only 
about  $4,000,  not  Induding  his  commissions. 
Up  to  June  16, 1887, 12  months  from  the  time 
he  took  chai;ge  of  the  estate,  he  had  not  paid 
$200  more,  thoogb  he  had  collected  large 
sums  in  addmcm  to  the  $14,000  collected  Id 
1880.  It  to*  fut  admitted  and  w  found  tv 


the  referee,  that  aH  of  this  money  was  de- 
posited In  the  name  <tf  Oecurge  W.  Gobb^  ad- 
ministrator ot  S.  Welsel,  with  the  banldng 
concern  of  a  Gnei^  &  CJo.,  of  which  con-^ 
cem  the  defendant  was  one.  The  plaintiff' 
insisted  thf^t  the  defendant  should  be  char- 
ged with  Interest  on  the  amounts  he  had  on 
hand*  or  In  his  bank,  after  a  reasonable  time 
allowed  to  him  for  the  settlement  of  the  debts 
of  the  partnership.  The  referee  held  that  he 
was  not  chargeable  with  interest  and  that 
he  ought  to  be  allowed  the  same  time  to 
execute  the  trust  In  his  hands  as  is  allowed  to 
administrat(»s  (two  years)  to  settle  estates. 
His  h<mor  sustained  the  referee's  ruling,  and 
in  so  doing  we  think  there  was  error.  Wc 
are  of  the  opinion  that  defendant  ought  to 
be  charged,  under  the  circumstances  of  this 
case,  with  the  interest  on  whatever  sums  he 
kept  after  12  months  from  the  time  when  he 
assumed  the  trust;  that  Is,  on  whatever 
amount  he  kept  after  June  15,  1887,  until 
he  disbursed  it  He  knew  who  the  creditors 
of  the  firm  were,  and  if  he  did  not  he  ought 
to  have  found  out  by  reasonable  means, 
within  the  12  months  after  he  took  upon  him- 
self the  trust  and  should  have  paid  to  them 
their  debts.  The  referee,  In  his  report,  al- 
lowed the  defendant  $1,824.85  (10  per  cent 
on  receipts  and  disbursements),  and  also  $773 
to  various  persons,. several  of  whom  were  in 
his  own  employment  on  salat7,  for  clerical 
and  other  services  connected  with  the  trust; 
making,  In  all,  $2,597,86,  to  execute  the  as- 
signment He  had  10  days  of  public  sales, 
and  4  months  of  private  sales,  of  the  goods. 
Frcm  these  sales  he  realized  $13,207.46,  and 
he  collected,  without  suit  and  at  the  store 
or  at  the  bank,  from  notes  and  accounts, 
$6,415.53;  making  a  total  of  cash  from  assets 
of  $19,632.99.  The  plaintiff  excepted  to  the 
amount  allowed  the  trustee,  as  excessive. 
His  honor  overruled  the  exception,  and  we 
think  he  committed  error  therein.  For  the 
reasons  set  oat  in  this  opinion,  we  think  that 
2^  per  cent  on  receipts  and  disbursements 
Is  enough  to  be  allowed  the  defendant  for  his 
superintending  the  execution  of  this  trust 
The  amount  paid  tor  clerical  aid  Is  large,  but 
we  will  not  disturb  that  This  case  is  re- 
manded to  the  court  below,  to  the  ^d  that 
an  order  be  made  that  the  referee-  conform 
his  report  according  to  the  decision  of  this 
court  as  to  the  exceptions  herein  discussed 
and  passed  upon.  In  this  connection  It  may 
be  remarked  that  the  former  reports  of  the 
referee  are  subject  to  the  criticism  of  being 
too  argumentative— a  fault  that  oiight  to  be 
avoided.   Modified  and  remanded. 

In  Defendant's  AppeaL 

For  reaaona  given  In  the  ojdnlon  In  the 
plaintiff's  appeal,  there  is  no  error. 

7DBCHES,  J.  (dlnenttng).  In  1886  a  mer> 
cantOe  ^jgutuuBiia^  txlrted  between  the 
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plaintiff,  Hoses  Wei  Bel,  and  his  fatber,  S. 
Weisel,  when  the  said  8.  Welsel  died,  learlsg 
the  plaintiff  the  sole  anrrlTlng  member  of 
this  partnership.  Upon  the  death  of  S.  Welsel 
the  defendant,  O.  W.  Cobb,  was  appointed 
and  qualified  as  his  administrator;  and  the 
plaintiff,  M.  Welsel,  executed  to  the  defend- 
ant. Cobb,  as  administrator,  an  assignment 
of  the  partnership  effects,  In  tmst  for  the 
purpose  of  enabling  tbe  defendant,  Cobb,  to 
pay  the  partnership  liabilities,  and  also  the 
indiTidual  indebtedness  of  the  said  S.  WelseL 
This  assignment  was  construed  by  the  de- 
fendant, Cobb,  as  authorizing  him  to  use  the 
assets  of  this  partnership  In  payment  of  the 
debts  and  liabilities  of  the  partnership,  and 
the  Individual  Indebtedness  of  S.  Weisel,  In- 
dlsorlmlnately.  But  this  was  afterwards  held 
not  to  be  the  proper  construction  of  this  as- 
signment; that  it  authorized  the  defendant  to 
take  charge  of  this  partnership  estate,  to  close 
out  and  settle  the  same,  and  out  of  the  pro- 
ceeds to  pay  off  and  satisfy  tbe  liabilities  of 
tbe  i)artnership,  and  costs  incident  thereto; 
and  then,  if  Uiere  should  be  a  surplus  re- 
maining, this  should  be  divided  between  the 
plaintiff  and  the  defendant  as  the  adminis- 
trator of  S.  WelseL  Weisel  v.  Cobb,  114  N. 
C.  22, 18  S.  E.  943.  But,  before  this  decision 
of  the  court,  Hoke,  J.,  at  fall  term,  1892,  made 
the  following  order  In  the  cause:  "By  consent 
tbe  account  Involved  in  this  case,  and  all  mat- 
ters of  fact  and  law,  are  referred  to  W.  J. 
Griffln,  who  will  consider  the  same,  and  make 
his  report  to  the  next  term  of  this  court;  his 
findings  of  fact  to  be  final;  conclusions  of  law 
subject  to  review  upon  exceptions  filed.  Ref- 
eree shall  give  ten  days'  notice  of  any  hear- 
ing under  this  reference,  to  the  parties  here- 
to." Under  this  order  the  referee  proceeded 
to  take  and  state  the  account,  and  to  report 
the  same  to  spring  term,  1893.  To  this  report 
the  plaintiff  filed  32  exceptions,  to  which  he 
afterwards  added  some  20-odd  more.  This  re- 
port bad  t>een  made  upon  the  Idea  that  the 
defendant  had  the  light  to  use  the  proceeds 
of  the  partnership  in  payment  of  both  part- 
nership Jiabillties  and  individual  Indebted- 
ness; and,  thus  made,  it  came  on  before  Arm- 
field,  J.,  at  spring  term,  1894,  for  hearing  up- 
on the  report  and  exceptions,  when  be  m.idc 
the  following  order:  "On  motion  to  remand 
the  case,  defendant  having  moved  to  confirm 
the  report,  it  Is  adjudged:  (1)  That  the  case 
be  remanded  to  the  referee,  to  ascertain  and 
state  the  account  between  the  members  of  the 
late  firm  of  S.  Weisel  &  Son,  and  to  report 
tbe  interest  of  each  in  the  business,  and  to 
ascertain  and  report  the  value  of  the  services 
of  defendant  assignee,  and  what  services 
were  performed.  (2)  That  under  the  assign- 
ment tbe  assignee  Is  required  to  apply  the 
assets  of  S.  Weisel  &  Son,  assigned  to  him— 
First,  to  the  payment  of  the  debt  of  S.  Weisel 
&  Son;  second,  to  the  cost  of  settling  the  busi- 
ness of  S.  Welsel  &  Son;  third,  to  account  for 
and  pay  over  to  Moses  Weisel  his  interest  in 
the  assetSt  for  his  own  use, "—and  sustained 


plaintiff's  exception  as  to  this.  The  court  or- 
dered that  the  report  of  the  referee  be  modi- 
fied accordingly,  and  that  the  same.  In  all 
other  exceptions,  be  overruled.  Botb  plaintiff 
and  defendant  excepted.  On  plaintiff's  mo- 
tion, be  was  allowed  to  amend  his  complaint 
so  as  to  demand  $6,000,  and  iuteresi  from 
1886,  Instead  of  $2,000,  or  some  other  large 
sum.  Thus  it  will  be  seen  that  this  report  of 
the  referee  was  made  to  ascertain  and  find 
two  things  only:  First,  the  amount  of  part- 
nership liabilities  tbe  defendant  had  paid, 
and  the  individual  llabili^,  so  as  to  separate 
the  two;  and,  secondly,  to  ascertain  the  serv- 
ices of  defendant,  and  what  said  services 
were  .worth.  This  committal  was  under  the 
Hoke  order,  in  which  the  findings  of  fact,  it 
was  expressly  agreed,  sboxild  be  final  All  tbe 
other  exceptions  of  defendant  were  overruled 
by  the  Armfleld  order.  Under  this  order  of 
resubmission  the  referee  took  further  evidence 
as  to  what  were  the  partnership  liabilities; 
and  these,  when  ascertained,  taken  from  the 
whole  amount,  showed  the  amount  of  Indi- 
vidual liabilities  paid.  Among  the  debts  paid 
by  defendant  was  one  known  as  the  "Gold- 
stein debt."  of  $6,480.  This  was  an  Indi- 
vidual debt  of  S.  Weisel,  made  a  year  or 
more  before  the  formation  of  the  partnership 
of  S.  Welsel  &  Son,  and  was  so  reported  in 
the  first  report  of  the  referee,  Grlffln.  In 
that  report  it  was  not  material,  as  was  con- 
sidered, to  separate  tbe  partnership  liabilities 
from  tbe  individual  indebtedness.  But  nndcr 
the  Armfleld  order  It  t>ecame  necessary  to  do 
so.  And  tbe  referee,  upon  the  additional  evi- 
dence taken  by  bim,  finds  as  a  fact  (and  we 
think  he  was  Justified  In  so  finding  trvm  the 
evidence),  that  the  Goldstein  debt,  though  an 
individual  indebtedness,  was  for  money  used 
In  the  store,  and  that  it  was  recognized  as  a 
part  of  the  partnership  liabilities  on  the  18th 
of  August,  1883,  when  the  partnership  was 
entered  into,  and  formed  a  part  of  the  $18,- 
476.72  which  tbe  new  partnership  assumed 
and  undertook  to  pay;  that,  this  being  so.  It 
became  a  part  of  the  liabilities  of  the  pan- 
ncrship,  although  It  was  an  Indlvldiml  In- 
debtedness. The  facts  found  by  the  referee 
we  have  no  right  to  review,  and  we  snataln 
bim  In  holding  that  this  debt  constituted  a 
part  of  the  partnership  liabilities  of  Welsel 
&  Son. 

Tbe  other  question  that  arises  under  tbe 
resubmission  of  Judge  Armfleld  is  as  to  the 
amount  of  services  performed  by  defendant, 
and  his  pay  therefor.  Upon  this  matter  the 
referee  has  taken  a  great  deal  of  evidence, 
and  has  fully  reported  tbe  same,  with  his  find- 
ings thereon.  There  is  some  confiict  as  to  the 
value  of  this  service.  The  submission  of  such 
Inquiry  without  objection  is  an  admission 
that  defendant  was  ^titled  to  pay  for  this 
service;  and  the  only  question  to  be  deter- 
mined is  tbe  amount  the  defendant  shall  he 
allowed  to  retain  for  the  same.  There  Is 
some  conflict  of  evidence  upon  this  question, 
bat  the  referee  finds  that  the  peat  w^ht  of 
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ttie  errldenee  BttBta.Iiis  tbe  finding  of  5  per  cent 
on  receipts,  and  5  per  cent,  on  dlsbnniements. 
And,  whether  there  Is  a  great  preponderance 
or  not.  It  moHt  be  admitted  that  tbere  la  much 
erldeuce  tending  to  snataln  this  finding  of 
fact,  which  we  cannot  review.  The  allow- 
ance of  commissions  to  an  administrator, 
within  the  limits  allowed  hj  law  (5  per  cent), 
to  a  matter  of  Judicial  dlsoetton,  and  this 
court  will  not  nndertake  to  rerlew  the  court 
below  nnless  It  clearly  appears  tbere  has  been 
an  abnse  of  this  discretion.  Walton  t.  Avery, 
2  Dev.  &  B.  £q.  405.  And  we  see  no  reason 
for  dlstlngnlshlng  other  trustees  from  the 
principle  abore  enunciated.  There  are  some 
objections  made  as  to  some  of  tiie  testimony 
jecelved  by  the  referee  upon  this  question  ot 
value  of  services  and  amount  of  commissions 
(which  is  only  a  convenient  method  of  detet^ 
mining  the  defendant's  pay).  But  we  see  no 
grounds  upon  which  these  objections  should 
be  sustained.  It  was  not  an  Issae  either  for 
tbe  court  or  jury,  but  a  question  for  the  de- 
termination of  the  commlssloaer  and  the 
court,  and  in  snch  matters  It  has  always  been 
the  practice  of  the  court  to  (Atain  Information 
firom  any  reliable  Bomm.  as  if  the  conrt  was 
going  to  pronounce  jndgment  npon  a  defend- 
ant convicted  of  an  offense  that  allowed  the 
court  a  discretion  within  prescribed  limits. 
The  conrt  Is  bound  to  pronounce  the  Judg- 
ment, but,  as  to  the  extent  of  tbe  judgment, 
this  is  a  matter  of  Judicial  discretion,  In  the 
ezerdse  of  which  the  Judge  derives  bis  in- 
formation from  the  best  sources  he  can,  and 
is  not  bound  by  the  strict  rules  of  evidence 
necessary  to  be  observed  npon  the  trial  of  an 
issae  of  fact  As  this  matter  had  be«i  spe- 
cially submitted  to  the  referee  by  the  order 
of  Judge  Armfleld,  he  was  authorized  In  using 
the  means  to  inform  himself  that  a  judge 
wotdd  have  used  If  be  had  undertaken  tbe 
Inquiry  himself.  We  therefore  sustain  the  rul- 
ing of  the  court  as  to  tbe,  amonnt  of  service 
and  comndsrions  allowed  the  defendant,  and 
overrule  plaintiff's  nceptlona. 

The  other  exceptions  Insisted  on  by  plain- 
tiff, made  to  the  first  report,  were  passed  up- 
on by  Judge  Armfield,  and  overruled  by  him. 
Bat,  as  plaintiff  noted  his  exceptions,  they 
were  brought  forward,  and  in  this  way  are 
presented  for  our  consideration.  The  plain- 
tiff has  over  50  exceptions.  But  those  yet 
to  be  consldeoBd,  being  those  argued  before 
us  and  dlscnssed  In  plaintiff's  brief,  may  be 
considered  In  three  daases:  ^nie  sale  of  what 
is  called  **insolTent  dalms";  the  failnre  of 
defendant  to  collect  Interest  on  open  ac- 
coDDts  doe  tbe  partnership;  and  the  fiillnre 
of  tbe  referee  and  the  court  to  charge  de- 
fendant with  Interest  oa  tia  amoont  of  mon- 
ey In  Us  handle  tnm  the  time  It  was  col- 
lected onto  It  was  paid  oat  It  must  be 
kept  in  mind.  In  Uie  oonalderatlon  of  these 
questlona,  that,  under  this  submJsslan  to  the 
referee,  every  finding  of  f^  by  him  is  final, 
and  eoold  not  be  reviewed  by  tbe  oonrt  be- 
low, and  cannot  be  lev  to  wed  Irj  this  court 
V.24UUI0.18— 60 


Then,  as  to  these  debts,  and  the  sale  of  the 
same  by  defendant:  It  Is  fonnd  as  a  fact 
that  three  or  four  of  the  debts  sold  by  de- 
fendant as  Insolvent  debts  were  solvent 
But  It  Is  found  that  defendant  believed  them 
to  be  Insolvent;  that  holding  them,  as  he 
thought,  as  administrator,  by  virtue  of  his 
appointment  as  such,  and  the  assignment  of 
the  plaintiff,  he  made  application  under  the 
statute,  and  obtained  an  order  to  sell;  that 
those  sold  at  the  first  sale  were  thus  sold 
with  tbe  knowledge  and  assent  of  plaintiff, 
and  that  plaintiff  had  knowledge  of  the  sec- 
ond sale,  and  was  present  at  this  sale;  that 
said  sales  were  fair  and  open;  and  that  de- 
fendant received  no  benefit  therefrom.  And, 
though  the  plaintiff  suggested  a  want  of 
good  faith  in  these  sales,  and  collusion  with 
one  Bell,  who  became  a  purchaser  of  some  of 
them,  Bell  positively  denied  this  charge;  and 
npon  the  whole  of  the  evidence  the  referee 
finds  as  a  fact  that  this  allegation  is*  not 
true,  that  there  was  no  collusion  between  the 
defendant  and  Bell,  and  that  defendant  acted 
in  good  faith.  If  these  debts  bad  in  law  be- 
longed to  the  estate  of  S.  Welsel,  this  finding 
would  have  discharged  him  from  any  liabil- 
ity, except  for  the  money  he  received  for 
these  claims.  Code,  i  1412;  Gray  v.  Arml- 
stead,  6  Ired.  Eg.  74.  And  the  fact  that  be 
beld  them  as  the  assignee  of  plaintiff,  as 
surviving  partner  of  the  firm  of  S.  Welsel  St 
Son,  as  well  as  by  virtue  of  his  administra- 
tion, will,  in  our  opinion,  make  no  difference. 
It  is  true  that  tn  technical  law  tbe  plaintiff 
became  the  owner  of  the  partnership  effects 
upon  the  death  of  his  father,  for  the  pur- 
pose of  enabling  him  to  close  out  the  concern. 
But  still  the  estate  of  8.  Welsel  was  Inter- 
ested In  the  same,  to  the  extent  of  S.  Welsel's 
stock;  and  a  conrt  of  eqnlty  would  have  pro- 
tected It  from  mismanagement  In  the  hands 
of  M.  Welsel,  If  necessary.  But  treating  it 
as  under  the  assignment  of  Moses  Welsel, 
and  that  defendant  was  the  assignee  or  agent 
of  Moses  in  these  sales;  and  this  Is  the 
strongest  view  of  the  matter  that  can  be 
presented  for  the  plaintiff,  as  it  will  be  ob-  - 
served  that  It  la  be  alone  who  sues,— who 
complains  of  any  wrong  or  Injury.  And  he 
sues  upon  the  assignment,  for  an  account 
and  setQement  of  tbe  troat  estate  under  the 
assignment  This  being  so,  the  plaintiff  has 
made  defendant  his  trustee  or  agent  to  do 
what,  under  the  law,  he  had  tbe  right  to  do. 
And  an  he  can  require  of  defendant  Is  good 
faith,  and  zeasonable  diligence  and  care,  in 
making  the  sales  complained  of.  Mechcm 
Ag.  I  486;  Lewln,  Trusts,  p.  294.  and  note  1. 
p.  29S.  The  commissioner  has  found  all  this, 
—good  faith,  ordinary  care,  and  diligence.  So 
these  exc^jitlonB  must  be  overruled,  and  the 
mllng  of  the  conrt  below  sustained. 

The  ccMXunlssloner  finds  as  a  fact  that  it 
was  not  the  cnstom  In  Ellssabeth  City  to 
charge  Interest  on  open  acconnts,  and  that 
neither  S.  Welsel  nor  S.  Welsel  it  Son  did  sq. 
And  thto  bebv  fcnmd  aa  a  fiu*t,  and  It  being 
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foond  that  defendant  acted  in  good  faith,  and 
for  what  be  thought  to  be  the  best  Interest 
of  the  concern,  for  the  reasons  assigned  for 
not  charging  the  defendant  with  the  solrent 
notes  sold  by  him,  we-  do  not  charge  him 
with  this  interest  which  be  did  not  collect 
Tbis  exceptlbn  la  overmled,  and  the  ruling  oi 
the  court  sustained. 

The  only  remaining  exception  we  think  It 
necessary  spedally  to  consider  is  that  as  to 
whether  the  defendant  should  be  charged 
with  interest  on  the  money  he  collected,  from 
the  time  it  was  collected  until  the  time  it 
was  paid  out  We  do  not  think  he  should. 
This  money  was  collected  in  dlCterent 
amoonts,— much  of  it  In  small  sums,  for  the 
sale  of  goods.  Under  the  statute,  if  he  was 
acting  as  administrator,  he  wonid  not  be.  A 
large  indebtedness  was  to  be  paid  pro  rata, 
and  the  same  was  the  case  under  the  assign- 
ment from  the  plaintiff  to  the  defendant  It 
Is  true  that  it  appears  that  3.  Welsel  had  a 
considerable  Individual  estate,  all  of  which 
would  eventually  have  been  liable  for  the 
firm  debts  as  well  as  his  Individual  debts. 
But  the  firm  assets  were  first  liable  to  the 
payment  of  the  firm  Iiabilitle&  Within  a 
fe^  days  over  two  years  from  the  date  of  the 
administration  and  the  date  of  the  assign- 
ment the  defendant  had  sold  out  this  large 
stock  of  goods,  collected  in  all  the  assets, 
and  paid  all  the  UabilitieB  of  the  partnership 
and  Individual  indebtedness,  and  accounted 
for  every  dollar  that  came  into  his  hands. 
He  did  this  in  the  time  the  law  allows,  if  it 
bad  been  strictly  an  administration.  It  Is 
□ot  shown  that  he  made  a  dollar  out  of  the 
money.  It  Is  true,  It  was  deposited  in  a 
banking  house  In  which  the  defendant  was 
interested,  and  it  may  possibly  be  true  that 
something  was  made  that  defendant  was  In- 
terested In.  But  it  is  not  shown,  and,  we 
think,  is  rebutted  by  the  findings  of  the  refi 
eree,  that  he  failed  to  act  in  good  faith,  and 
for  the  beat  Interest  of  the  estate,  In  all  he 
did.  Such  diligence,  such  promptness  to  set- 
tle, and  such  good  faith,  as  are  found  by  the 
referee  in  this  case,  ought  to  count  for  some- 
thing. Therefore  we  sustain  the  ruling  and 
Judgment  of  the  court  on  this  exception.  The 
other  exceptions  were  virtually  abandoned  on 
the  argument,  or  are  covered  by  those  we 
bave  specially  considered.  I  think  the  Judg* 
ment  should  be  affirmed. 

FAIBCLOTH,  O.  J.  I  concur  in  the  dls- 
senting  opinion. 

(118  K.  C.  8TD) 

BROWN  r.  HOUSE  et  al 
(Supreme  Coort  of  North  Carolina.    May  28, 
1S96.) 

BOOKDABIBS  —  CODRSS    ASD  DlSTAHCB  CONTBOI^ 
LIKO. 

Where  a  call  in  a  grant  Is  for  a  line 
"sonth  360  chains  to  a  stalie  supposed  to  be  in 
D.'s  line;  thence  witb  bie  line  890  choias  to 
Us  N.  B.  eoraer,"-«iul  S60  chains  south  will 


not  reach  D.'s  line,  the  call  for  the  stake  be- 
ing iodefinite  and  uncertain,  tlie  call  for  course 
and  distance  will  control,  especisilr  wha«  D.'a 
line  is  not  established  by  fixed  monomenta. 
Avery  and  Clark,  JJ.,  disseutiDg. 

Petltkm  f(v  rebeailng.  Denied. 
For  former  opinion,  see  21  S.  B.  938. 

J.  U.  Qudger,  Jr^  and  Sheptierd  &  Busbec^ 
for  petitfoners.  V.  8.  Lnsk,  for  reqtoadent 

FURCEmS,  J.  This  case  was  before  as  at 
^ring  term,  18^,  and  the  <^>inion  of  the 
court  rendered  at  that  term  is  published  in 
lie  N.  C.  859,  21  S.  E.  838,  and  is  now  before 
OS  upon  a  petition  to  rehear.  And,  after  a 
careful  eiaminatiop  oi  the  grounds  alleged 
in  the  petition,  we  see  no  reason  for  revers- 
ing the  Judgment  of  the  court  rendered  on 
the  former  hearing.  In  our  (^^on  the  case 
was  then  put  upon  correct  principle,  and, 
uptm  the  facts  In  the  case,  was  correctly  de- 
cided. And,  being  of  this  oplnloo,  tt  does 
not  become  necessary  tot  us  at  this  time 
to  review  any  argument  in  the  opinion  as 
then  ddivered,  nor  to  explain  or  modify  the 
same,  nor  to  review,  explain,  or  correct  any 
authority  cited  in  support  of  our  former  opin- 
ion. The  only  thing  we  can  do  Is  to  cite  ad- 
ditional authority  to  sustain  the  judgment 
of  the  court  as  h«:etofore  rendered.  The 
opinion  of  the  court  ddlvered  at  spring  term. 
lS95v  enunciates  no  new  doctrine,  as  the 
petiticHiers  seem  to  think  it  does.  It  recog- 
nizes the  doctrine  that  course  and  distance 
contained  In  a  deed  or  grant  may  be  control- 
led by  another  call  contained  in  the  deed  or 
grant  that  Is  more  certain  than  course  and 
distance.  It  also  recognizes  the  fact  that  a 
call  for  anoth^  tract  of  land  has  been  held 
by  this  court  to  be  sufficient  to  vary  course 
and  distance,  when  the  line  called  for  was 
a  known  and  established  line  at  the  date 
of  the  deed  or  grant  calling  for  the  same,  ami 
that  when  a  line  so  called  for  is  established, 
it  will  contn^,  unless  there  are  reoaons  to 
show  that  It  was  not  In  fact  the  line  called 
for.  But  admitting  all  this,  as  we  did  in  the 
former  (pinion,  there  are  two  Infirmities  in 
defendants'  cont^tlon  that  are  fatal  to  ttaem: 
First  the  Blount  grant  does  not  call  for  the 
Stokley  Donelson  line;  and.  secondly,  the 
Stokley  Donelson  line  was  not  established. 
The  call  is  360  chains  "south,  to  a  stake  sap- 
posed  to  be  in  Sttddey  Don^son's  line."  If 
the  call  liad  stopped  at  the  word  "stake."  wo 
suppose  no  lawyer  would  have  contended 
that  the  line  south  from  the  painted  rock 
did  not  end  when  the  360  cAiains  called  for 
gave  ont  Then  how  can  this  be  changed  by 
the  fact  that  it  was  supposed  this  stake  was 
in  Stokley  Donelson's  line,  when  in  fact  it 
was  not?  The  Stokley  Donelson  line  is  not 
tbe  point  called  for,  but  a  stake  at  the  south 
end  of  a  line  360  chains  in  length,  commenc- 
ing at  the  painted  rock;  and  the  term,  "sup- 
posed to  be  in  Stokley  Donelson's  line,"  must 
be  treated  as  surplusage,  or  as  a  term  io- 
tended  in  explanation  or  qualifying  ttils  pt^t 
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Suppose  I  sell  A.  my  gray  horse,  Jacksou, 
Bupposed  to  be  12  years  old,  but  It  turns  out 
that  he  Is  15  years  old;  I  was  mistaken  in 
my  supposltlMt,  but  A.  gets  the  horse,  and 
nothing  more.  Or  I  sell  A.  my  gray  horse, 
Jack8(m,  which  I  suppose  to  be  at  StcMey 
Dcmdson's,  and  it  tarns  out  that  he  is  not  at 
Stokl^  Dtmelson's,  but  at  William  John- 
ston's; I  was  mistaken  tn'  my  supposition 
that  the  horse  was  at  Stokley  Donelson's,  but 

A.  sets  the  horse.  Just  the  same  as  U  I  had 
not  been  mistaken  as  to  where  he  was. 

As  we  have  said,  this  is  no  new  doctrine. 
In  Harry  t.  Graham,  1  Dev.  &  B.  76,  where 
the  call  of  the.grant  was  to  a  black  oak  near 
the  Une  of  another  tract  of  the  grantee,  the 
black  oak  could  not  be  found,  and  the  dis- 
tance called  for  gave  out  30  poles  short  of 
the  Une  of  the  grantee's  other  tract;  and 
It  was  held  that  the  call  near  to  would  not 
carry  the  line  30  pedes  further,  and  that  the 
Une  must  terminate  at  the  ^d  of  the  distance 
called  tor.    In  Carson  r.  Burnett,  1  Dev.  A 

B.  558,  It  was  held  that  coarse  and  distance 
called  for  must  control,  unless  there  Is  anoth- 
er call  more  definite  and  certain  than  course 
and  distance.  In  Kissam  t.  Gaylord,  Busb. 
lis,  It  was  held  that  coarse  and  distance 
must  control  unless  there  is  some  other  de- 
scription  or  call  In  the  conveyance  that  Is 
more  certain  than  course  and  distance.  In 
this  case  It  was  claimed  by  defendant  to 
be  a  deed  tm  a  lot  200  feet  square  in  the 
town  of  nymouth,  and  the  second  call  in  the 
deed  was  along  JefCerson  street  200  feet; 
thence  to  the  northwest  comer  of  the  Win- 
cheU  lot,  and  the  lot  being  granted  was 
known  as  the  "^ncfaell  Lot"  To  stop  at 
the  call  of  200  feet  wonld  lack  a  few  feet  of 
going  to  the  southwest  anuer,  and  would 
not  cover  the  locus  in  quo.  Aud  it  was  held 
that  the  line  In  the  second  call  must  stop 
at  the  end  aC  200  feet  In  SpruUl  v.  Daren- 
port,  Buib.  184,  It  was  held  that  "course  and 
distance  govern  In  qaestions  of  boundary, 
onleas  oontxoUed  by  some  more  certain  de- 
scription." In  this  case  the  caU  was  "to 
Benjamin  SimilU's  line,  and  thence  along  his 
line  and  Thomas  Mack^'s  line  800  p<des  to 
Greenland  swamp."  The  plaintUf  under- 
took  to  reach  Greenland  swan^)  bJs  lane, 
and  the  Une  of  a  tract  that  had  b^onged  to 
me  William  Mackey,  not  being  able  to  find 
any  line  of  Thomas  Mackey.  And  the  court 
b^ow  sustained  the  view  of  the  plaintiff,  and 
so  Instrncted  the  Jury.  Bat  this  court,  on  ap- 
peal, nrersed  the  oonrt  bdow.  Pearson,  J., 
deUverlng  the  opinion  of  the  coort;  said  there 
was  no  evidence  to  take  the  case  out  of  the 
general  rule  that  course  and  distance  con- 
trol, and  the  court  should  have  so  instructed 
tbe  Jury.  In  Canaler  t.  .Ftte,  6  Jones  (N.  a) 
424,  In  a  call  In  a  deed,  south  800  poles  to  a 
Spanish  oak  in  or  near  Bichnumd's  line,  and 
fbe  Spanish  oak  coald  not  be  foond,  and  tbe 
distance  called  tor  gave  out  80  poles  before 
RlclinKKid'e  Une  waa  reached,  It  was  held 
that  the  call,  "In  or  near  Blchmond's  Une," 


was  too  indefinite  and  uncertain  to  change 
course  and  distance,  and  that  the  Une  ter- 
minated at  the  end  of  the  distance  called  for. 

MlzeU  T.  Simmons,  79  N.  C.  182,  cited  in 
the  former  opinion  of  this  court,  must  be 
overruled,  or  the  former  opinion  sustained. 
This  opinion  was  simply  cited  in  the  former 
Opinion  of  the  court,  and,  as  that  opinicm  has 
not  been  satisfactory  to  the  counsel  of  de- 
fendants, we  feel  caUed  upon  to  make  some 
quotations  from  this  weU-conaldered  opinion, 
bearing  directly  on  the  point  under  considera- 
tion in  this  case:  "A  caU  In  a  grant  for  a  Une 
beginning  at  tbe  mouth  of  a  gut  supposed  to  be 
J.'s  bounds,  running  al(mg  his  supposed  line 
south  300  poles  in  the  pocosln  to  or  near  the 
head  of  SpeUer's  creek,  etc.,  indicates  that 
there  was  no  established  or  known  line,  and 
the  course  and  distance,  being  certain  with- 
in themselves,  must  govwn."  "In  such  ease, 
the  calls  being  from  an  established  corner, 
south  300  poles  to  the  pocoein,  to  or  near  the 
head  <nC  SpeUer's  creek,  the  course  and  dis- 
tance must  prevail,  without  being  controlled 
by  tiie  words  *to  or  near*,  the  head  of  SpeUer's 
creek."  "In  such  a  case  it  was  unnecessary, 
as  a  matter  of  fact,  to  ascertain  where  was 
the  head  of  Speller's  creek,  because,  as  a 
matter  ot  law,  the  terminus  of  tbe  line  was 
at  the  end  of  the  course  and  distance  caUed 
for."  These  quotations  are  taken  from  the 
headnote  in  Mlzell  v.  Simmons,  and  sustain 
tbe  view  taken  In  the  opinion,  that  the  call 
of  360  chains  south  to  a  stake  supposed  to 
be  In  Stokley  Donelson's  line  cannot  be  used 
to  control  course  and  distance,  which  Is  con- 
sidered certain  in  the  absence  of  something 
more  certain.  And  we  see  from  the  authori- 
ties cited  that  this  supposition  contended  tot 
by  defendants  is  not  more  certain,— Is  not  cer- 
tain at  all. 

This  might  end  this  examination  of  defend- 
ant's petition  to  rehear.  But  we  have  said 
th^  was  another  infirmity  in  the  claim  of 
defense;  that  defendants  had  not  estabUshed 
Stokley  Donelson's  line  at  the  point  where 
they  claim  they  Intersect  And  this  leads  us 
to  a  short  review  of  what  was  said  in  the 
former  oj^nion  as  to  marked  lines  tending 
to  locate  the  Stf^d^  Dtmelson  grant  We 
are  somewhat  unprepared  at  this  criticism  of 
the  opinion,  when  no  such  grounds  were 
taken  In  a  vigorous  dissenting  opinion  by  one 
member  of  the  court  But  stUt,  if  injustice 
has  been  done  the  defendants  by  neglect  or 
Inadvertence  to  the  facts,  such  wrong  should 
be  corrected.  Upon  a  review  of  the  evidence 
we  find  that  a  Mr.  Gadger  and  some  other 
witnesses  testified  as  to  seeing  some  marks 
In  former  surveys  about  1856.  But  It  seems 
that  R.  S.  Tweed  was  anointed  by  tbe  court 
to  malte  an  (^cial  surv^  of  these  lands,  and 
upon  the  trial  tbe  defendants  Introduced  him 
as  a  witness,  and  he  isstifled  as  foUows:  "I 
began  to  sorrey  at  Index  28  (see  official  plat), 
ran  east  to  29;  ran  aouth  to  30;  then  17 
chains  to  31;  thence  north  580  chains  to  82; 
thmce  east  1680  to  28;  thence  aboat  600  poles 
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to  the  twgbuiliig.  At  the  beginning  I  fcmnd 
Bome  Itim  stumps  on  a  branch.  Plaintiff 
was  present*  and  showed  me  the'  atompsL 
One  stomp  1%  feet  through,  and  logs  in 
what  looked  like  a  spring.  I  rerersed  the 
line,  and  zan  north  to  23,  and  found  same 
land,  marked  about  6  or  0  years  old.  From 
23  we  ran  west  to  22,  and  plaintiff  said  that 
he  and  L  N.  Ebbs  bad  nm  these  Unes,  and 
ran  them  about  as  I  ran,  and  showed  me 
marks  they  mad^  and  I  undentood  that  ha 
said  they  w»e  tracing  the  Donelson  gnmt 
Found  no  land  marks,  except  marks  made  by 
Brown  and  Ebbs.  This  Une  crossed  Spring 
creek."  We  therefore  feel  fully  authorised 
to  say  that  not  a  sln^e  marked  tree  ia 
shown,  going  to  establlsb  the  Donelson  grant, 
unless  It  is  to  establish  tbe  beginning  comex. 
The  defendants  tdalm  that  the  Blount  grant 
extmds  to  an  east  and  west  line,  between  22 
and  23,  some  20  miles  long,  where  no  tne  or 
anything  else  wss  found  at  either  22  or  23, 
establishing  a  comer,  and  not  a  marked  tree 
was  found  on  the  line,  except  a  few  made  by 
Ebbs  five  or  six  years  ago.  And  this  Is  the 
mathematical  line  that  defendants  claim 
rthonld  govern  and  control  the  call  In  the 
Blount  grant,  and  carry  It  a  mile  and  a  quar- 
ter further,  after  the  dUttance  gives  out  The 
case  of  Com  McCrary,  S  Jones  (N.  CO  498^ 
relied  on  by  defoidants,  is  so  different  from 
the  case  before  the  court  that  It  hardly  seems 
necessary  to  distinguish  them.  That  la  the 
case  where  the  court  (Pearson,  C.  J.,  dellv- 
erlng  the  opinion)  speaks  of  the  ""thamaHnai 
line.  But  that  opinion  Is  pot  «i  the  ground 
that  tbe  comera  at  both  aids  of  tbe  line  were 
known,  and  Ibere  was  nothing  to  do  bot  to 
run  a  stral^t  line  between  tiltese  known  cor* 
ners.  In  that  case  the  plaintltfi  claimed  un- 
der a  grant  for  800  acres,  and  the  defendant 
didmed  under  a  Junior  grant  for  100  acres, 
bat  calling  to  commence  on,  and  to  run  with, 
plaintiff's  line.  This  being  so,  the  court  prop- 
erly b^d  that  defendant's  land  ran  to  and 
with  idaintlff*s  line.   That  Is  not  our  cast 

The  former  opInl<HQ  of  the  court  has  been 
criticised  for  Indulging  In  some  speculation  as 
to  the  history  of  what  are  known  aa,  and 
called,  "speculation  grants."  And  It  was  In- 
timated that  the  court  was  not  disposed  to 
give  these  speculators  the  same  measnre  of 
justice  that  It  gives  others.  We  do  not  tblnk 
the  court  is  Justly  liable  to  this  criticism. 
We  have  no  Idea  that  there  Is  a  single  mem- 
ber of  this  court  but  what  would  give  such 
speculators  every  foot  of  land  ha  thought 
them  Justly  entitled  to,  snd  not  one  of  them 
that  would  give  them  a  foot  more.  All  we 
know  about  the  titles  In  this  case  is  from 
deeds  and  grants  offered  in  evidence.  The 
plaintiff  oCCered  a  grant  dated  in  1880,  which, 
It  Is  admitted,  covers  the  land  he  claims.  The 
defendants  then  offered  a  grant  to  Blount  In 
1795,  a  grant  to  Stokley  Donelson  dated  In 
1700,  and  a  deed  from  Sawyer  to  William 
Johnston;  and  we  suppose  tbe  defendants 
claim  under  Johnston,  or  his  heirs.   What  we 


told  amounts  to  no  more  than  had  been  said 
by  this  court  before.  In  Cherry  t;  Slade,  3 
Mnrpb.  82,  Taylor,  a  J.,  d^vering  the  opliw 
ton  of  the  court,  said,  "In  many  cases  sur- 
veys were  In  no  other  wise  made  than  upon 
paper."  This  was  said  in  reference  to  early 
grants.  And  in  the  case  of  Utorary  Fund  v. 
Clark,  9  Ired.'  5S,  Buffin,  a  J.,  deUverlng  the 
<4>Inlon  of  tbe  court,  in  speaking  of  tbe  omis- 
sion in  a  plat  to  note  a  water  course  called 
for  in  the  grant,  said,  "The  omission  renders 
It  highly  probable  that  the  plat  was  made 
without  actual  survey,  and  thus  deprives  it 
of  whatever  credit  It  might  otherwise  be  en- 
titied  to."  This  was  tbe  vle^  presented  In 
the  opinion  heretofore  rendered,— that  in  all 
probability  the  Blount  grant  aiad  Dondson 
grant  were  both  located  without  an  actual 
survey,  and  were  therefore  not  oititied  to  the 
credit  th^  otherwise  might  be  aititied  ta 
What  Is  a  boondaiy  is  a  questlcm  of  law,  for 
the  court;  and  whe;»  this  bonndair  la.  Is  a 
question  of  fact,  for  the  Jury.  Jones  v.  Bun- 
ker, 83  N.  O.  827;  Burnett  t.  Thonyison,  IS 
Ired.  379;  Marshall  v.  Fisher,  1  Jones  CN.  C.) 
Ul;  Clark  v.  Wagoner,  TO  N.  a  TOO.  Wa 
are  of  the  opinion,  from  the  evidence  In  tbia 
case,  that  the  court,  as  a  matter  of  law, 
should  have  instructed  the  Jury  that  tbe  stake 
— tiie  Imaginary  point— at  which  the  8G0 
chains  gave  oot  on  the  line  sooth  from  the 
ttegliining  comer  at  the  Urcb  on  the  sontli 
Bide  of  the  tiver  opposite  the  painted  rode, 
was  the  southwest  comer  of  tbe  Blount 
grant,  and  that  tbe  line  ran  east  from  that 
point  This  was  snbatantlaUy  the  plaintiff's 
pmy«  for  InstrucUon,  which  was  refused. 
There  was  error,  and  defendants'  petition 
Is  denied. 

ATEBY,  J.  (dissenting.  The  two  calls  In 
the  grant  to  John  Cray  mount,  offered  by  the 
defendant,  and  which  gave  rise  to  the  con- 
troversy, were:  "South  300  chains  to  a  stake 
supposed  to  be  In  Stokley  Donelson's  line; 
thence  with  bis  line  890  chains  to  bis  north- 
east comer."  The  learned  Judge  and  expe- 
rienced real-estate  lawyer  who  tried  the  case 
below  was  asked  to  Instruct  the  Jury  tlut 
these  two  calls,  taken  together,  were  too 
vague  and  uncertain  to  v&rj  course  and  dis- 
tonce^  and  should  therefore  have  been  run 
860  poles  from  the  admitted  beginning,  at 
painted  rock,  and  thence  east,  from  tbe  point 
where  the  distance  gave  out,  390  poles.  In- 
stead of  complying  with  tbe  request,  the 
Judge  told  the  Jury  that  the  first  call,  "360 
chains  to  a  stake  near  Stokley  Donelson'a 
line."  standing  alone,  and  of  Itself,  could  not 
be  extoided  beyond  the  actual  distance;  and 
therefore.  If  counsel  for  the  defendants  con- 
tended that  It  should  have  been  extended, 
that  question  was  not  raised  by  the  appeaL 
But  the  Judge  did  Instract  the  Jury  that,  con- 
struing the  second  call  with  the  first,  if  they 
considered  the  evidence  sufficient  to  locate 
the  Donelson  line,  as  one  that  had  been  mn 
and  mariud  or  that  It  was  susceptible  of  be- 
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iDg  located  with  maOieniattc&l  certainty  hj 
winning  from  knowD  points,  tben  tlie  second 
call  would  ran  from  the  end  of  tlie  first  to 
tlie  nearest  point  on  tlie  Donelson  line,  and 
wltti  It  east  300  poles.  Pretermitting  the 
Inqulty  as  to  the  sufficiency  of  the  evidence 
submitted  to  the  Jury  to  determine  whether 
there  was  either  a  marlted  or  a  mathemat- 
ical line  of  the  Stokley  Donelson  surrey  lo- 
cated 80  that  an  extension  of  the  first  line 
from  the  end  of  the  distance  (360  poles)  would 
intersect  it,  we  are  confronted  at  the  outset 
with  the  question  whether  the  first  and  sec- 
ond call,  construed  together,  ought  to  hare 
been  nm^a  his  honor  told  the  Jury— to  such 
line,  If  estaUlahed  sattafoctoiUy  to  them  in 
either  way. 

1.  Addressing  the  argument  to  this  point 
first,  we  will  find  that  our  Beports  furnish 
a  long  line  of  authorities  bearing  directly  up- 
on It,  and  heginning  as  far  back  as  the  Con- 
ference Reports,  when  the  land  law  of  North 
Carolina,  in  Its  formatiTe  period,  was  shaped 
by  Jurists  whose  good  Judgment  and  practi- 
cal knowledge  of  surveying,  as  well  as  clear 
apprehension  of  l^al  principles,  fitted  them 
In  an  eminent  d^pree  for  the  task  of  adopting 
the  expansive  principles  of  the  rammon  law 
to  a  new  subject  In  a  new  country.  In  the 
early  case  of  Sandifer.v.  Foster,  1  Hayw.  (N. 
G.)  237,  the  call  next  to  the  last  of  a  deed 
was  for  a  white  oak,  which  stood  a  half  mile 
from  the  river;  and  the  last  call  was,  "thence 
along  the  river  to  the  b^iinnlng."  The  court 
held  that  the  line  should  be  extended  from 
the  white  oak  a  half  mile,  and  then  run  with 
the  river  to  the  beginning,  though  by  so  run- 
ning. Instead  of  directly  from  the  white  oak 
to  the  beginning,  a  large  additional  area  of 
land  would  be  embraced  hi  the  patent;  and 
the  reason  given  was  tbat  it  had  always  been 
thus  uniformly  decided  In  this  court  In 
Hartsfldd  V.  Westbrook,  1  Hayw.  (N.  C.) 
258  (297),  the  call  was  from  a  tree  not  at  a 
swamp  to  another  not  at  the  swamp,  down 
the  swamp  to. the  b^inning.  The  court  de- 
clared the  true  line  to  be  to  the  swamp,  from 
the  first  tree,  then  with  the  swamp  to  a  point 
opposite  the  second  tree.  The  two  cases  last 
mentioned  are  cited  with  approval  In  Baxter 
T.  Wilson.  95  N.  G.  m  This  principle  is 
familiar  to  laymen  and  lawyers,  In  the  prac- 
tical application  of  It,  upon  which  a  call  from 
one  comer  tree  to  another  on  the  bank  of  a 
stream  runs  ad  fllum  aquae  to  a  point  oppo- 
site the  corner  called  for,  and  tben  to  It 
a  course  at  a  right  an^e  with  the  general  di- 
rection of  the  stream  between  the  two  points. 
The  rule  laid  down  In  the  early  case  of  Brad- 
ford V.  Hill,  1  Hayw.  (N.  G.)  30  (22),  was 
that  courses  and  distances  must  be  observed, 
except  where  a  natural  boundary  is  called  for 
and  shown,  or  when  marked  lines  and  cor- 
ners can  be  shown  to  have  been  made  at  the 
original  survey.  When  the  call  is  from  one 
known  comer  to  another,  by  a  certain  course 
and  distance,  "but  witb"  a  certain  public  road, 
the  line  must  be  varied  from  course  and  dis- 


tance 80  as  to  nm  to  and  with  the  public 
road;  and,  as  between  two  branches  of  the 
road,  it  Is  for  the  Jury  to  determine  which  was 
the  public  road  when  the  deed  was  executed. 
Hough  V.  Horn,  4  'Dev.  &  B.  228.  A  striking 
Instance  of  the  rule  requiring  an  offset  to  be 
made  to  Intersect  with,  and  run  with  mark- 
ed lines,  in  order  to  fulfill  all  of  the  descrip- 
tions of  a  deed,  is  found  In  Blount  v.  Ben- 
bury,  2  Hayw.  (N.  O.)  642  (353),  where  the  call 
was  lunnlhg  south,  85  east,  with  Beasley's  and 
Blount's  lines;  Bloimt's  line  being  located  51 
poles  north  of.  and  parallel  with,  the  other.. 
The  court  held  that  it  should  be  run  with 
Beasley's  line  till  it  gave  out,  and  then  31 
poles  to  Benbury's  line,  and  with  it;  Judge 
Hall  giving  as  a  reason  that  there  "had  been 
many  decisions  in  this  country  which  warrant 
a  departure  from  the  line  described  in  a  deed 
or  patent,  to  follow  a  marked  line,  which  the 
Juiy  have  good  reason  to  believe  was  the 
true  one."  The  doctrine  of  filling,  as  nearly 
as  possible,  all  of  the  descriptions.  Is  found- 
ed iq>on  the  fumiHnr  rule  that  a  contract 
should  be  so  construed  as.  If  possible,  to  give 
effect  to  all  of  ite  provisions,  and  is  commend- 
ed. In  Its  application  to  questions  of  boundary, 
in  Shaffer  v.  Hahn.  Ill  N.  a  1,  15  S.  B.  1033, 
and  Buckner  v.  Anderson.  Ill  N.  C.  672,  16 
S.  B.  424.  Another  case  exactly  on  all  fours 
with  this,  and  la  which  the  court  cited  and 
approved  Blount  v.  Benbuiy,  supra,  was 
Fruit  V.  Brower,  2  Hawks,  337.  There  the 
call  which  gave  rise  to  the  controversy  was 
from  a  marked  comer,  a  black  oak  "along  said 
old  line  [Thomas  Williams'],  west  to  a  stoke 
in  McGee's  line."  The  court  below  instruct- 
ed the  Jury  that  the  line  extended  to  Thomas 
Williams'  old  line,  wherever  that  was,  not- 
withstanding the  black  oak  comer,  and  a  line 
marked  from  it  In  the  proper  direction;  and 
this  ruling  was  affirmed.  The  effect  there 
was  to  locate  the  line  by  running  from  the 
black  oak  about  20  poles,  at  a  right  angle  to 
it  (as  it  Is  here  proposed  to  run  to  the  Donel- 
son line),  and  thmce  with  the  Thomas  Wil- 
liams line,  80  as  to  Increase  the  acreage  em- 
braced In  the  tract,  by  this  departure  from 
the  course,  about  one-fourth.  A  glance  at 
the  calls  of  the  Blount  grant  will  show  that 
the  proportional  Increase  In  this  case  Is  not, 
in  any  aspect  of  the  evidence,  one-third.  The 
two  last  cases  are  cited  in  Dobson  v.  Whlsen- 
bant.  101  N.  G.  848,  8  S.  B.  126.  A  deed  of 
conveyance  Is  an  executed  contract,  and.  In 
Its  interpretation,  we  must  begin  with  the 
admission  that  the  description,  if  sufficient, 
is  80  far  ambiguous  as  to  require  parol  testi- 
mony "to  fit  it  to  the  thing."  Safret  v.  Hart- 
man,  7  Jones  (N.  C.)  202.  Where  the  calls 
are  conflicting  the  courts  incline  always  to 
adopt  that  which  is  the  more  certain,  follow- 
ing the  fundamental  principle  upon  which  the 
whole  of  the  law  of  evidence  is  founded. 
Hence,  lu  the  absence  of  proof  of  a  line  and 
comers  actually  run  and  marked  and  agreed 
upon  by  both  of  the  parties  when  they  enter- 
ed into  the  contract,  a  call  for  a  natural  ob- 
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Ject  Is  deemed  more  certain  than  coarse  or 
«ii«taii4>«!>,  and,  when  Identified,  will  control 
both.  In  McPbaul  t.  GilchriBt,  7  lied.  173, 
the  two  last  calls  of  the  deed  were  "thence 
north  87  west,  179  poles,  to  a  hickory; 
thence  the  course  of  the  swamp  to  the  begin- 
ning." The  distance  gave  out  9  chains  and 
50  links  from  the  swamp,  and  there  was  no 
hlckoiT  found,  nor  was  Its  previous  exist- 
ence at  any  place  shown.  This  court  ap- 
prored  of  the.  charge  of  the  Judge  that  the 
Una  most  be  extended  to  the  swamp  (Jost  as, 
■in  this  case,  to  Dondson's  Une).  and  thence 
to  the  beginning.  Hoiley  t.  Morgan,  1  Dev. 
&  B.  426;  I^nch  T.  Allen,  4  Der.  &  B.  62; 
Becton  t.  Ohesnn^  4  Dev.  &  B.  835;  Staple- 
ford  T.  Bilnson,  2  Ited.  311;  McPhaol  r. 
Gilchrist,  Bopra;  Utezaiy  Fund  t.  Clark,  V 
Ired.  68;  ^nilll  t,  Davenport  1  Jcmes  (N. 
C)  203;  Waters  t.  Simmons,  7  Jones  (N-  G.) 
541;  Strickland  t.  Draoghan,  88  N.  a  815; 
Brittain  t.  Dantels;  04  N.  O.  TBI;  Redmond 
T.  Stepp,  100  N.  a  212,  6  S.  B.  727. 

2.  If  It  la  andeniai>Iy  true,  as  the  authori- 
ties cited,  and  otbsn  which  might  be  added, 
show,  that  the  can  ttience  with  Stokley  Don- 
elBon's  line  woiold  pndong  the  flrst  Une  tin  tt 
should  intersect  that  line,  and  then  run  with 
It,  If  It  could  be  establlslwd  to  the  aatlafoo- 
tion  of  the  Jury,  we  are  broo^t  to  the  d]»- 
cus^n  flrst  of  the  questl<m  whether  the 
Judge  b^ow  erred  In  holding  that  there  vsa 
evidence  which  the  defendants  had  a  right 
to  demand  should  be  submitted  to  the  Jury 
as  tending  to  show  Uie  ezlstraice  of  the  old 
martced  Dondaon  line,  and  that  if  the  Jury 
believed  It  was  ascertained,  as  Contended  by 
the  defendants,  they  should  locate  the  me- 
ond  can  by  rnimlng  from  the  md  of  tba  caU 
tor  860  chains  to  It,  and  then  with  it  The 
court.  In  the  opinion  In  the  former  case,  was 
not  advertent  to  the  testimony  oftond  to 
show  the  line  of  the  Donelson  tract,  to  which 
defendants  contend  tiiat  the  line  ot  the  Bloont 
grant  extends.  A.  H.  Ondger  testified  that 
he  was  presrait  when  Blackstock  ran  the 
Stokley  Donelson  Une  from  the  Ilnn  trees 
(which  are  caUed  for  as  dogwood  In  the  third 
caU  of  the  Blount  grant).  He  teetlfles  that 
Blackstock,  a  surveyor,  in  the  year  1856. 
blocked  a  Unn  tree  at  the  point  now  claimed 
by  defendants  to  be  the  Stokley  Donelson 
comer,  and  the  marks  corresponded  by  count 
with  the  date  of  the  Donelson  grant  He 
further  testifies  that  Blackstock,  the  survey- 
or, and  Job  Massey  (both  now  dead),  told 
him  the  linns  were  the  comer.  A.  M.  Gud- 
ger  testified  that  in  running  from  those  trees 
275  chains  north  to  the  northeast  comer 
(called  for  In  the  Btomit  grant,  and  thence 
along  the  line  of  the  Donelson  tract  which 
the  defendants  Insist  they  have  so  located  as 
to  extend  their  line  to  It),  he  and  Blackstock 
found,  40  years  ago,  old  marked  linn  trees  on 
that  north  line.  Dr.  Reynolds  testified  that 
be  had  always  heard  the  point  now  spoken 
of  by  Gudger  as  the  linn  comer,  cal'.'^il  the 
Stokley  Donelson  beginning  comer,  and  that 


he  ran  the  Donelson  deed  from  it  UffQi,  and 
then  along  what  la  the  nwth  Una^  with 
which  defendants  claim  to  ran  ea«t,  and 
found  "old  marks— very  tdd"— along  the  line. 
Robert  Justice  testified  that  one  Davis  (now 
dead)  showed  him  the  Unn  stomps,  and  said 
that  was  the  Donelson  comer,  and  that  the 
place  was  caUed  by  some  the  '^Beynolda 
Oamp,"  and  by  SMne  **Pnncheoo  Gampb"  hj 
both  of  which  descriptions  its  location  la  In- 
dicated In  the  grant  and  that  the  place  cor- 
responded with  the  grant  in  that  It  was  near 
a  spring.  In  nmnlng  from  the  linns  so  point- 
ed out  it  seems  that  Jnstlee  also  found  old 
marked  trees  that  Davis  said  were  the  Unn 
trees  of  the  Donelson  grant;  but  his  testl- 
mony  Is  not  given  veiy  fnUy,  <x  stated  ray 
clearly,  upon  that  subject  Tweed,  the  last 
sorv^or,  ran  from  a  .linn  stmnp  near  a 
spring,  shown  to  him  as  the  beginning  omier 
of  the  Dottdson  grant  by  Uie  plalntiflL  He 
found  no  marks.  It  was  contended  that  the 
testlmtmy  that  a  stmnp  waa  ahomi  which 
was  reputed  to  be  a  Cfnner  was  not  evidence 
to  go  to  the  Jury.  In  Munay  v.  8penca>,  88 
N.  0. 857,  it  was  hdd  that  a  stump  wlUioat  a 
mark  upon  It  but  which  had  been  pointed  to 
as  a  eoraa,  by  reputatkm,  for  80  years,  was 
some  erldoice  that  a  Une  had  been  ran  cor- 
responding with  the  flrst 'caU  of  the  grant 
from  that  stump  as  a  beginning;  snd,  citing 
Icehour  v.  Blves,  10  Ired.  2S6  (wboe  be  said 
the  very  point  was  dedded).  Justice  Bnfiln 
added,  *rrhis  most  of  nerassity,  be  so,  or  dse 
the  very  flow  of  time,  which  should  give 
sanctity  and  security  to  tlUes,  wlU  ifltlmately 
undermine  them,  by  destroying  the  perish- 
able objects  denranlnated  as  their  boundaries, 
and  removing  the  witnesses  acquainted  with 
the  localities.'*  There  being  some  evidence 
of  marked  lines,  the  question  was  piQperiy 
submitted  to  the  Jury;  and  if  they  found, 
even  upon  evidence  of  repntatloo,  that  there 
were  <dd  marted  Unn  trees  along  the  Bond- 
son  Une,  as  c<mtended  by  defmdant,  ai^  be- 
Ueved  th^  indicated  the  location  ot  the  true 
Dondam  Une,  the  flrst  line  ot  tlie  Blount 
grant  should  have  been  extended.  "In  ques- 
tions of  boundary,  marked  lines  or  trees  are 
more  certain  than  course  and  distance,  and 
should  control  them."  M(^dU  v.  Massey,  3 
Hawks,  91.  Judge  Henderson  said  in  this 
case:  "Whether  they  (the  Unes  called  for  by 
adjacent  patents]  proved  that  marked  trees 
were  once  there  Is  an  Infer^ee  of  fact  that 
belongs  to  the  Jury.  •  •  •  If  such  were 
not  the  law,  most  of  our  patents  would  change 
their  locality  as  onr  marked  trees  decayed, 
and  as  our  proofs  direct  of  their  having  once 
stood  there  were  lost"  The  reasoning  In 
that  case  would  have  Justified  the  court  below 
in  telling  the  Jury  that  they  might  Infer  the 
location  of  the  line  of  an  adjacent  tract  when 
a  survey  of  it  from  known  points  fixed  the 
location  of  such  line.  The  eariier  cases  of 
Reddick  v.  Leggat  3  Murph.  529;  Orblson  v. 
Morrison,  Id.  551;  and  Tate  v.  Greenlee,  Id. 
556,— all  concur  npon  the  point  that  wher» 
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there  Is  any  evidence  tending  to  eatablish  the 
locatiffli  of  a  line,  It  Is  the  proTlnce  of  tlie 
jury  to  determine  where  It  Is,  and  It  Is  error 
In  the  coort  to  express  an  c^lnlon  as  to  Its 
location.  There  being  srldence  of  &e  exist* 
ence  of  a  marked  line,  the  Judge  properlr  left 
the  jury  to  detomlne  Its  snfBdency  to  tetab- 
lish  the  line. 

How  Is  a  matheHiatical  Una,  ot  one  that 
can  be  established  **witli  mat^iematical  cer- 
tainty" (wblch  the  trial  Judge  properly  held 
to  be  STDonymcoB),  to  be  defined.  Eridently 
■^mathematical''  to  nsed  In  the  sense  of  "de- 
numstzable  by  the  use  of  mathematics,"  or 
liy  the  roles  ot  snrreying,  whidi  is  a  tnanch 
of  the  science  of  matbematics.  The  qaeatloii, 
as  preamted  by  Uie  learned  reporters  in 
Becton  V.  Ohesnnt,  supra,  was  whether  a 
branch,  as  a  distant  natural  object,  was  to  be 
fblloweifl  "in.  pr^erenoe  to  the  matbematical 
description  fsy  course  and  ^stance."  "Id  cep- 
tnm  est  qnod  certom  reddl  potest"  is  the 
maxim  which  furnishes  the  test  of  the  saffl- 
clau7  aC  a  description  In  a  deed  of  oonr^- 
ance.  Mann  t.  Tajlot,  4  Jfmes  (N.  O.)  273. 
And  henc^  where  then  Is, a  sln^  cnner 
which  can  be  Identifled  and  located,  the  sur- 
veyor can  ran  from  that,  when  tho  course  and 
distance  of  other  calls  are  given,  and  estab- 
lish the  location  of  all  the  other  lines  and 
comers  by  the  "mathematical  description  of 
course  and  distance."  It  Is  a  mathematical 
axiom  that  ^ro  points  establish  the  dtrec* 
tlon  of  a  line,  and  that  two  points  at  elUier 
end,  being  ascertained,  will  locate  tbe  whole 
line.  But  It  Is  egoaJly  an  axiomatic  tratii 
that  one  of  itn  or  six  corners  being  known, 
and  the  distances  of  every  call  given,  a  tract 
ot  land  can  be  locnted  with  mathematical 
certainty,  that  being  regarded  in  law  as  cer- 
tain which  can  be  made  certain  by  the  bof- 
vey.  Hinch^  t.  Nichols.  72  N.  a  68.  "The 
line  of  another  tract,  whldi  Is  called  for, 
controls  course  and  distance,  being  considered 
the  more  certain  descrlptlMi,  and  It  makes 
no  difference^"  says  Pearson,  J.,  In  Oora  t. 
McGrary,  3  Jones  (N.  a)  at  page  499,  "wheth- 
er It  Is  a  marked  or  nmnatked  or  mathematical 
line  [as  it  Is  termed  In  the  case]  provided  it 
be  the  line  tbat  Is  called  tor."  But  It  is 
omtended  that  no  line  is  a  mathematical 
line,  ^thln  the  rule  laid  down  Pearscm, 
J.,  unless  both  ads  of  It  are  located.  TtOa 
contoitlcai  is  based  u^on  the  idea  tbat,  in  a 
single  case  where  the  immarked  line  was  held 
sufficient  as  a  mathematical  line,  the  two 
corners  at  eStSux  end  happened  to  be  proved. 
But  this  is  a  non  sequttur.  In  Oom  t.  Mc- 
Crary  there  was  testimony  tending  to  show 
a  chestnot  cmner  at  one  ^d  of  the  line  5,  6, 
Just  as  there  was  evidence  In  our  case  from 
which  the  Jury  might  have  found  one  marked 
comer  of  tbe  particular  line  called  for.  If, 
howevei',  tbe  Jury  bdieved  that  the  linn  car- 
ner  was  located  where  Gudger  testifled  that 
Blackstock  blodced  the  tree,  and  where  the 
location  iha  fixed  by  so  much  hearsay  testi- 
mony and  by  repntatioa,  strengthened  by  the 


proxlmlly  ct  the  spring  called  for,  ttien,  the 
course  and  distance  <a  every  line  being  given, 
tbe  surveyw,  under  tbe  maxim,  "Id  cgtnm 
est  qnod  certmn  reddl  potest^"  could,  by  a 
survey  made  according  to  tbe  rules  prescribed 
in  every  mathematical  treatise  on  surveying, 
have  ascertained  with  absolute  certalntgr  the 
locatlcm  oi  the  lines,  and  thereby  have  **fltted 
the  description  to  the  thing."  Who  has  arbi- 
tiarfly  prescribed  the  rule  that  a  line  locat- 
ed by  the  two  pt^ts  admitted  to  be  at  each 
&ii  of  it  is  any  more  a  mathematical  line 
than  when  the  two  ends  are  ascertained  by 
measuring  the  known  flig<-fltiy^  from  other 
known  objects,  and  from  each  other?  Both 
lines  are  located  upon  ^wf^^■howM^Hn^^1  axioms, 
snd  with  mathematical  certainty. 

In  the  former  (^inkm  the  court  was  Inad- 
vertent to  tbe  law  »  wen  as  tin  tects,  In 
heading  that  the  number  of  acres  Included  in 
the  boundary,  as  ran  npoo.  the  different 
theories  of  the  pardes,  could  be  considered 
by  the  Jury,  nmdi  less  tbe  ooort,  in  com- 
ing to  a  conduslfm  as  ta  the  location.  At 
most,  quantity  was  bat  a  dicomstance  to  be 
considered  by  the  Jury  for  what  they  deemed 
it  worth,  not  the  court  as  ocmdnslve  of  the 
location  of  a  line  as  a  question  a<  law. 
Wbat  are  boundaries,  is  a  qnestiim  of  law. 
Where  tbey  are  to  be  located,— by  quantity  or 
other  competent  evidence,— is  to  t>e  determin- 
ed by  the  Jury.  'Of  one  grant  to  S.  S.  1,000 
acres,  and  no  more,  according  to  certain  lines, 
and  Indnde  2,000  acres,"  said  the  court  In 
BeddlCk  V.  Leggst;  supra,  "the  2,000  acres 
pass,  because  the  bats  and  bounds  are  more 
certain  than  the  quantity."  So  the  buta  and 
bounds,  if  OxbA  Ixy  the  Jury  (as  it  was  their 
province  to  do)  so  as  to  extend  to  the  Dond- 
son  line,  are  more  certain  than  quantity,  and 
upon  tiiat  prlndi^  must  contn^  In  Miller 
V.  White,  TayL  (N.  G.)  809  (Battie^s  EKL  135). 
a  line  calling  for  40  pedes  was  held  to  be 
inopnly  located  by  extending  it  40  p<^  fur- 
ther, or  double  tbB  distance  to  reach- a  line 
called  fbr.  In  ScHuatoa  v.  House,  2  Hayw. 
(N.  a)  801«  though  It  appeared  that  the  smv 
veyw  made  hto  certificate  octending  a  line 
only  80  pedes,  Instead  of  160,  when  he  had 
made  a  line  In  his  certificate,  in  nder  to  re- 
duce the  acreage  from  712  to  that  called  for 
(640  acrei^,  the  court  hdd  that  the  line  was 
prc^ily  extended  to  the  marked  comer  at 
160  pedes.  Numberless  tnstances  csn  be 
shown  where  tbe  acreage  was  proved  to 
have  largely  exceeded  that  called  for,  yet  no 
instance,  exc^t  In  the  opinion  in  this  case, 
can  be  found  where,  In  a  suit  between  private 
parties,  course  and  distance  have  been  de- 
clared by  the  court  sufficient  in  law  to  cen- 
tred. Instead  of  a  call  for  a  natural  boundsjy, 
lest  a  patentee  should  ludd  too  maoy  acres. 
Whethw  the  state  has  been  defrauded  Is  not 
a  question  to  be  considered,  in  settling  con- 
flicting claims  of  Individusls  Involving  tbe 
location  of  boundaries.  If  the  courts  are  to 
determine,  where  the  testimony  Is  conflicting, 
whether  a  given  boundary  Indudes  a  ree- 
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KmaXAe  nnmber  of  acran,  bow  cut  coniud 
Advise  dlents,  when  the  caQa  of  a  grant  lup* 
pen  to  include  more  than  the  nnmber  of  acrea 
qpedfled?  It  !■  better  that  the  law  ahonld 
be  wronK  than  ipwrp**!'"  But  there  axe 
two  other  reaaona  why  quantity  eboiild 
not  be  considered  In  this  case:  First, 
the  land  Inside  of  the  boundary,  which 
had  been  granted  by  older  jMitentB,  was 
expressly  excepted,  and  the  area  of  that  Is 
left  by  the  eridmce  uncertain,  though  the 
burden  waa  upon  the  plaintiff  to  show  fraud, 
if  it  was  competent  for  blm  to  prore  It  In 
the  second  place,  it  waa  In  eridenoe  that  the 
snrreyoF  made  a  mlatake  in  running  anothra 
line,  that,  If  corrected,  would  hare  extended 
the  call  east  860  chains,  much  nearor  to  the 
line  claimed  by  the  defendant  to  be  Donel- 
son's  line,  and  would  hare  reduced  the  acre- 
age correqMHidingly.  For  the  reaaona  given, 
the  charge  of  the  court  below  was  not  errone- 
ous, and  the  Judgment  ought  to  have  been 
affirmed. 

OLABK,  ooncora  In  t2w  dissenting  opin- 
ion. 

(US  H.  o.  UT) 

TAYLOB  T.  SMITH  et  aL 
(Supreme  Court  oct  North  Qarelina.   May  26^ 
1896.) 

Right  to  Jvar  Tbial  —  Rbbbrvattov  bt  Bzobp- 

TIO!f  TO  RrFIKBS'S  RbPORT— PoKPElTDRl. 

Where  an  exception  to  a  referee'B  report 
reserring  a  jury  trial  fails  to  specifically  de- 
mand it  OD  an  iasne  of  fact  raised  by  the  plead- 
ings and  passed  oa  by  the  referee  in  the  find- 
ing excepted  to,  and  to  Bitecify  the  predae  ia- 
sne  on  which  teHtimony  will  be  offered,  the 
right  to  jury  trial  will  be  forfeited. 

Appeal  from  auperlor  coort.  Graven  connty; 

Boykin,  Jndge. 

Action  by  Mary  U  Taylor  against  Sarah 
Smith  and  others  for  possession  of  land,  and 
for  an  accounting  for  rents  and  profits.  From 
a  Judgment  againat  her,  plaintiff  appeals.  Be- 
veraed. 

This  action  came  up  for  hearing  on  re- 
port Off  a  referee,  and  excei>tlon8  thereto  by 
pTfttntiir  and  defendants.  The  only  exception 
material  to  the  (pinion  was  the  first  exception 
of  defendants,  which  was  as  follows:  "The 
defendants  B.  J.  Smith  and  wife,  Sarah,  ex- 
cept to  the  findings  In  article  4,  as  contrary  to 
law  and  evidoice,  in  that  It  finds  that  Thomp- 
Bon  O.  lAOe,  Mary  Lane,  Daniel  tone,  and 
Mason  Lane  worked  on  the  lands  described  In 
the  pleadings,  and  Jointly  paid  off  and  dis- 
charged the  indebtedneas  due  John  T.  I^ne, 
or  that  said  paymenta  were  made  from  the 
rents.  Issues,  and  profits  of  the  land,  and 
also  that  the  value  of  the  same  was  the  sum 
of  one  htmdred  and  twenty-five  dollars  per 
anntun,  during  the  period  stated  In  said  find- 
ings, and  also  that  such  occupation  began  on 
the  21st  of  October,  1849,  and  continued  up 
to  and  budnding  the  2lBt  of  At^st.  1868; 
and  said  defUidauts  donand  a  trial  Jury 
of  these  lasnea  and  questions  of  fbct" 


V.  D.  Hclver,  for  ai^llant.  M.  De  W. 
Bterenaon  and  Shepherd  ft  Bosbeek  tar  ap- 
peDeea 

AVBBT,  J.  The  first  excepOxm  of  the  de- 
fendants B.  J. 'Smith  and  wite  was  not  soffi- 
dmtly  spedflc  to  entitle  them  to  a  trial  by 
Jury.  Although  a  party  may  not  have  waived 
his  demand  tar  a  Jury  tflal  at  any  previous 
stage  of  the  proceeding  yet  he  may  forfeit 
It  by  falling  to  Indicate  in  his  exception  the 
particular  Issue,  as  distinguished  from  ques- 
tions raised  by  the  pleadings,  and  which  he  de- 
mands shall  I>e  tried  by  a  Jury.  The  demand 
must  be  confined  to  issues  thus  raised,  and 
must  specify  the  Issue  either  by  tendering  a 
formal  one,  or  stating  as  clearly  what  it  la  as 
If  It  had  been  formally  drawn  and  toidered. 
Driller  Go.  v.  Worth  (decided  at  this  ternO  21 
S.  B.  617;  a  c^  117  N.  a  621,  022,  23  &  B. 
427.  The  right  of  Other  parties  to  a  speedy 
trial,  and  to  such  notice  as  win  enable  them 
to  pr^iiare  for  It,  Is  as  much  a  fundamental 
one  as  that  to  a  trial  by  Jury,  and  the  courts 
must  so  administer  the  law  aa  to  make  the 
two  consistent.  One  party  cannot  be  allowed 
ne^lgently  or  purposely  to  assert  his  right  to 
trial  by  Jury  in  snch  a  way  as  unnecessarily 
to  cause  delay  In  meting  out  Justice  to  his 
adversary.  Driller  Co.  v.  Worth,  supra.  For 
the  error  In  CHdering  a  Jury  trial  as  to  the 
questi«iB  raised  by  the  first  exception,  the 
case  must  be  remanded/  The  duty  will  now 
devolve  upon  the  Judge  of  determining  wheth- 
er he  will  adopt  the  findings  of  the  referee  up- 
on the  qnestloDS  to  which  the  first  exception 
relates,  or  substitute  others  for  them.  The 
other  exceptions  discussed  may  come  up  tor 
hearing  upon  appeal  after  all  of  the  qncstlona 
of  law  and  of  fact  have  been  paased  upon  by 
the  court  bedow.  Error.  Bemanded. 


(118  N.  a  SS3) 

ANNISTON  NAT.  BANK  t.  SCHOOL 
OOMMITTBB  OF  TOWN 
OP  DURHAM. 
(Supreme  Court  of  North  Carolina.    May  26, 
1896.) 

PRINOIPAL  AND  AORNT  — NOTIOa  TO  AOBlfT  — LIA- 
BILITY OF  PidxciPAi.— Attobmst  and  Cli«rt. 

1.  In  an  action  against  a  acbool  committee^ 
brought  by  the  assignee  of  a  contract  to  recov- 
er the  balance  due  thereon,  defendant  alleged 
that  the  balance  had  been  paid  to  a  creditor  of 
the  assignor  in  gamigiunent  proceediugs.  It 
appeared  that  loog  prior  to  the  gamiiuiment 
the  assignor  had  notified  the  ciiainnan  of  the 
defendant  committee  that  the  contract  had  been 
assigned  to  plaintiff.  Held  that,  the  chairman 
being  an  agent  of  defendant,  notice  to  him  was 
sufficient  to  fix  defendant's  liability  to  the  as- 
signee. 

2.  The  fttct  ^t  the  chairman  of  the  de- 
fendant committee  was  the  attorney  for  the 
creditor  in  a  garnishment  proceeding  did  not 
affect  the  liability  of  defendant  nnder  the  no- 
tice received  by  him  as  agent  of  the  d^ndant 
several  months  before. 

Appeal  tran  supccfoc  court,  DinliaBi  eonn- 
ty;  Brown,  Judge. 
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Action  hy  the  Annlston  National  Bank 
against  the  Bchool  committee  of  Durham  to 
recoTer  balftnce  dae  on  a  contract  entered 
Into  between  the  defendant  and  the  Buttan 
Manufacturing  Company,  and  assigned  to 
plaintiff.  There  was  Judgment  of  nouanlt, 
and  plaintiff  appeala.  Reversed. 

Manning  &  Fonshee,  for  ly^peUant.  Outhrle 
ft  Qnthrle,  tat  appellee. 

PURGHES.  J.  Thla  Is  an  action  by  plain- 
tUE  to  recover  a  debt  originally  due  from  de- 
fendant to  the  Ruttan  Manufacturing  Compa- 
ny, and  by  it  assigned  to  the  plaintiff;  and  the 
first  matter  that  demands  our  attention  la  a 
motion  of  defendant  to  dismiss  the  aiq;>eal  for 
the  reason  that  the  record  has  not  been  print- 
ed as  the  rules  of  this  court  require,  and  -apou 
examination  of  the  printed  record  we  find 
that  It  Is  not  as  complete  as  it  should  have 
been  for  our  convenience.  But  there  seems 
to  be  nothing  omitted  that  Is  required  by  the 
rules,  unless  it  be  that  plaintiff  has  failed  to 
print  some  exhibit  or  other  part  of  the  record 
referred  to  In  the  case  on  appeal,  which  is 
necessary  for  ns  to  examine  In  considering  it. 
WUey  T.  Mining  Co.,  117  N.  C.  489^  23  a 
B.  448;,  We  do  not  find  this  the  case,  and  the 
motion  is  denied.  It  Is  not  denied  that  the 
defendant  owed  the  Buttan  Company  the 
debt  sued  on.  Bnt  the  defense  is  that  C.  C. 
Taylor,  to  whom  the  Rnttan  Company  owed 
a  debt,  brought  suit  against  that  company, 
and  on  the  4th  day  of  March,  1893,  attached 
and  garnished  this  debt  due  the  Rnttan  Com- 
pany, and  recovered  judgment  tbereon;  and 
in  thai  acUon  this  debt  was  condemned,  and 
paid  to  Taylor,  under  the  order  of  the  court 
Plaintiff,  not  denying  this,  alleges  that  de- 
fendant bad  notice  that  the  Rnttan  Company 
bad  aadgned  this  debt  to  plaintiff  before  the 
attachment  proceeding  and  garnishment  was 
served  on  the  defendant,  and  this  is  tbe 
only  question  presented  by  the  appeal  for  de- 
termination. 

W.  A.  Gnthrle  was  a  member  and  chair* 
man  of  the  school  conmdttee,  and  he  and  O. 
F.  Tomllnson  and  0.  G.  Taylor  composed 
the  building  cunmittee.  and  made  the  con-^ 
tract  with  the  Buttan  Company  out  of  which 
this  Indebtedness  arose.  The  plaintiff  of- 
tttred  in  evldoioe  tbe  following  assignment. 
Indorsed  npon  the  contract:  "Anniston,  Ala., 
Aug.  11,  1882.  For  value  received,  we 
hereby  transfer  and  assign  tbe  within  con- 
tract to  the  Anniston  National,  Bank,"  signed 
by  tbe  Buttan  Company.  And  the  plaintiff, 
for  the  purpose  of  showing  notice  of  the  as- 
sisnmeot,  introduced  In  evidence  the  following 
letter,  dated  at  Anniston,  September  28.  1892, 
and  addressed  to  W.  A.  Onthrle,  Durham,  N. 
01:  "Dear  Sir:  We  have  rec^ved  your  state- 
ment, showing  a  balance  stUl  due  on  onr 
contract  with  the  graded  school  committee  of 
9381.11,  and  cur  superintendent  writes  ns  yon 
do  not  wish  to  pay  that  until  cold  weather. 
This  would  be  satisfactory  to  us,  bnt  we  have 
as  signed  the  balance  to  onr  bank  here,  with 


the  statement  that  It  would  be  due  on  onr 
completing  onr  work.  Now,  If  yon  ^slre  to 
retain  this  amount  till  cold  weather,  and  will 
pay  8  per  cent  Interest  on  the  same  from  date 
of  completion  till  paid,  say  not  later  than 
Nov.  IS,  we  can  probably  arrange  with  them 
to  hold  it  till  then.  Our  superintendent  (Mr. 
Stapel)  states  that  he  gave  your  committee  a 
test  which  ought  to  satisfy  them,  and  that 
they  were  much  pleased.  The  writer  begs 
to  thank  you  for  all  assistance  you  have  ren- 
dered us,  and  hopes  that  you  will  look  at  this 
matter  fairly,  and  not  make  ns  pay  interest 
for  mon^  which  Is  due  ns.  We  hope  to  soon 
be  'ont  of  tbe  woods.*  With  kind  regards  of 
the  writer,  etc  [Signed]  Buttan  Mfg.  Co. 
South.  M.  W.  Hammond,  Sec  &  Treas."  This 
letter  was  a  part  ot  a  correspondence  betweoi 
the  Rnttan  Company  and  Mr.  Guthrie  about 
the  business  transactions  of  the  Ruttan  Com- 
pany wltb  tbe  defendant  school  commit- 
tee, out  of  which  this  indebtedness  grew, 
and  In  which  Mr.  Guthrie  was  Informed  that 
this  debt  bad  been  assigned  to  the  Annis- 
ton Bank.  This  letter  antedates  the  a^ 
tachment  about  five  months,  and.  If  It  was 
notice  to  defendant,  the  attachment  Is  no  de- 
fense, and  plaintiff  Is  entitled  to  recover. 
The  general  mle  Is  that  notice  to  tbe  agent 
Is  notice  to  the  prindpal;  and,  Mr.  Onthrie 
being  the  agent  of  defendant  notice  to  him 
was  notice  to  the  defendant  Bank  Burg- 
wyn,  110  N.  a  273,  14  S.  B.  623.  The  excep- 
tion to  this  general  rule  is  where  the  agent 
is  acting  for  himself  In  a  transaction  wltb  the 
principal,  in  which  his  interest  is  In  antag- 
onism to  that  of  the  principal.  Then  the  pre 
sumption  of  knowledge  does  not  apply,  as  II 
cannot  be  presumed  that  the  agent  would 
give  Information  which  would  be  against  Us 
own  interest  Bank  v.  Burgwyn,  bottom  page 
274.  110  N.  a.  and  page  623.  14  S.  B.  Mr. 
Guthrie.  In  this  matter,  was  not  acting  for 
himself  In  a  transaction  with  his  prlndjMLl, 
where  his  Interest  was  In  opposition  to  the 
Interest  of  his  principal.  And  tbe  letter  of 
September  28,  1882,  quoted  In  this  opinion, 
was  notice  to  the  defendant 

It  was  contended  on  the  argument  that  Mr. 
Guthrie,  being  the  attorney  of  Taylor,  bad  no 
right  to  communicate  Information  received  by 
him  from  Taylor;  It  being  In  evidence  that 
Taylor  told  him.  when  he  retained  falm  to 
bring  the  action  and  attadiment  proceeding, 
that  the  debt  had  been  assigned  to  the  plaln- 
tlflt.  We  certainly  do  not  Intend  to  decide, 
or  to  say  anything  tbat  can  be  construed  as 
deddlng.  that  an  attorney  should  use,  or  com- 
municate to  others  to  be  used,  against  his 
client  any  communlcathm  he  had  received  in 
the  confidential  relation  of  att<Mmey  and  client 
Mr.  Guthrie  was  In  this  case  substantially 
the  defradant  and  as  such  on  the  4tb  of 
March.  1SD3,  the  day  the  attachment  proceed- 
ing was  taken  ont  accepted  service  of  tbe 
same,  signing  his  name,  **Wm,  A  Outhrle^ 
Chairman."  Whether  this  Is  a  case  where  the 
confidential  relation  existing  between  attorn^ 
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and  client  should  aj^ly  or  not  we  will  not  dla- 
cnsB  or  decide,  as  It  la  not  necessaiy  for  us 
to  do  80.  Bnt  hia  becoming  Taylor's  attorney 
in  March,  1883,  did  not  reUeve  him  from  bis 
duty  to  his  principal  in  giving  them  Informa- 
tion that  he  had  received  five  months  before 
that  time;  nor  does  It  relieve  the  defendant 
from  the  burden  of  the  constmctive  notice 
it  liad  through  the  notice  given  to  Air.  Guthrie 
In  September,  1892.  There  is  error,  and  the 
Judgment  of  nonsuit  must  be  set  aside,  and 
a  new  trial  awarded.  Brror.  N«w  trial. 


(US  N.  G.  4S0) 

SHIBLDS  V.  TOWN  OF  DURHAM. 
(Bnpreme  Ooort  of  North  Oarollna.    May  26, 
1S96.) 

Mdhicipal  Cobporationb— Sdit  aoaihst  a.  Citt— 
Dbuand — Citt  Pbisou — N  eqliqbscb — Notiob. 

1.  Code,  I  757,  providing  that  do  person 
shall  Bue  any  dty  unless  the  claim  is  first  pre- 
sented to  be  audited  and  allowed,  and  the  au- 
thorities neglect  to  act  upon  it  or  disallow  it, 
applies  only  to  claims  arising  on  contract,  and 
not  to  claims  for  unliquidated  damages  for  per- 
sonal injuries. 

2.  In  an  action  against  a  dty  for  personal 
injuries,  testintooy  showed  that  plaintiif  was 
put  in  Jail  for  vioUtion  of  a  .dty  ordinance,  up- 
on a  cold  niefat  in  winter;  that  the  floor  of  the 
cell  in  wbl<£  he  was  placed  was  covered  with 
ice,  and  the  one  blanket  upon  his  bunk  was  wet 
and  filthy;  that  there  was  no  fire,  and,  the 
window  being  broken,  the  wind  blew  in  upon 
him,  by  reason  ot  which  fais  feet  were  badly 
frost-bitten,  and  hia  health  impaired.  The  tes- 
timony as  to  the  condition  of  the  Jail  was  cor- 
roborated by  other  witnesses,  and  it  was  shown 
that  the  authorities  had  known  of  its  condition 
for  some  time  prior  to  plaintiff's  arrest  Held, 
that  the  testimony  was  suffident  to  warrant  a 
submission  to  the  jury,  and  a  judgment  of  non- 
suit was  hence  error. 

3.  The  authorities  of  a  dty  cannot  escape 
liability  for  injuries  due  to  the  unhealtliy  condi- 
tion of  the  d^  prison,  of  which  they  bad  per- 
sonal knowledge,  on  the  ground  that  it  was  nev- 
er reported  to  them  in  their  official  capadty. 

Appeal  from  superior  court,  Durham  county; 
Starbuck,  Judge. 

Action  J.  H.  Shields  against  the  town  of 
Durham  to  recover  damages  for  personal  In- 
juries. There  was  Judgment  of  nonsuit,  and 
plaintiff  appeals.  Reversed. 

For  report  of  former  appeal,  see  21  S.  B. 
402. 

Manning  &  Fonshee,  J.  W.  Qraham,  and 
Shepherd  &  Busbee,  for  appellant  F.  A. 
Green  and  Boone,  Moritt  ft  Biyan^  for  ap- 

I>ellee. 

FURCHBS,  J.  This  la  an  action  to  recover 
damages  for  injuries  sustained  by  plaintiff  on 
account  of  his  Impriaonment  by  defendant  In 
a  guardhouse  improperly  constructed,  filthy 
and  uncomfortable,  vrithout  sufficient  bed- 
clothing,  with  window  glass  out,  on  a  cold, 
freezing  winter  night  from  which  be  suffered 
great  pain,  and  his  feet  were  frozen,  and  his 
health  greatly  Impaired.  The  court  Intimated 
the  opinion,  after  the  evidence  was  all  In, 
that  the  plaintiff  could  not  recover,  and  in 


deference  thereto  the  plaintiff  suffered  a  non- 
suit and  appealed.  Although  this  case  has 
been  tried  twice  below,  and  Is  here  for  the 
second  time  on  appeal,  the  point  is  now  made 
for  the  first  time  to  dismiss  the  case  for  the 
reason  that  the  complaint  does  not  state  a 
cause  of  action.  To  sustain  this  motion  the 
defendant  says  that  this  is  an  action  against  a 
municipal  corporation,  and  that  it  is  neces- 
sary that  the  complaint  should  all^  that 
plalntUTs  claim  (if  he  has  any)  has  been  pre- 
sented to  defendant  and  that  defendant  has 
refused  to  audit  and  pay  the  same,  as  provid- 
ed in  section  757  of  the  Code.  This  motion, 
though  made  at  this  late  day,  has  received 
our  careful  attention,  and  has  given  us  some 
trouble.  But  after  a  thorough  consideration 
of  the  matter,  we  have  come  to  the  conclusion 
that  section  757  does  not  apply  to  an  action 
like  this  for  unliquidated  damages.  It  Is  true 
that  the  language  of  this  statute  Is  very  broad, 
—"no  person  shall  sue  any  dty  •  •  •  un- 
less he  shall  have  made  a  demand  upon  the 
proper  mnnldpal  authorities."  And  the  com- 
plaint shall  be  verified,  and  show  (1)  "that  the 
dalmant  presented  his  claim  to  the  lawful 
municipal  authorities  to  be  audited  and  al- 
lowed, and  that  they  had  n^lected  to  act  up- 
on K,  or  had  disallowed  It"  While  we  have 
many  cases  In  our  court  where  this  section 
has  been  considered  and  sustained  by  dis- 
missing actions  brought  without  the  claim 
having  first  been  presented,  these  cases,  so 
far  as  our  examination  has  gone,  have  all 
been  upon  claims  ex  contractu;  and  we  du 
not  think  any  will  be  found  where  the  de- 
mand is  for  damages  on  a  claim  ex  delicto. 
Nor  have  we  been  able  to  find  any  adjudicat- 
ed cases  In  other  states  to  aid  us  in  our  cou- 
stmctlon.  But  we  find  that  all  the  law  dic- 
tionaries which  we  have  been  able  to  consult 
define  the  word  "audit"  to  apply  only  to  claims 
ex  contractu.  Abb.  Law  Diet;  Bonv.  I^w 
Diet;  Rap.  &  L.  Uiw  Diet  And  these  au- 
thorities have  aided  us  In  coming  to  the  con- 
clusion that  this  section  does  not  apply- to  an 
action  for  damages  like  this.  Indeed,  we  do 
not  see  how  such  a  claim  as  this  could  be 
"iudited.  It  might  be  compromised  by  the 
parties.  But  this  Is  much  more  than  auditing 
the  same.  It  Is  the  work  of  both  parties;  the 
agreement  of  minds;  a  contract  and  not  an 
ex  parte  process  of  auditing.  For  the  reasons 
assigned,  we  refuse  to  dismiss  on  the  motion 
of  the  defendant 

This  action  was  here  at  spring  term,  1883, 
reported  In  116  N.  C.  394,  21  S.  E.  402.  That 
appeal  was  by  the  defendant  and  we  then 
held  that  the  court  erred  In  not  giving  certain 
Instructions  asked  by  defendant  and  that  the 
court  erred  In  not  submitting  the  evidence  of 
the  condition  of  this  prison,  and  Its  improper 
construction,  to  the  jury,— probably  for  the 
reason  that  they  were  not  snfflctently  averred 
in  the  complaint  But  this  defect  in  the  com- 
plaiut  has  been  removed  by  an  amendment 
allowed  by  the  court  and  made  by  the  plaln- 
tlft.  The  evidence  on  this  appeal  and  that  on 
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tbe  appeal  at  spring  temii  ISBtl,  Is  genersl]/ 
very  much  the  same,  and  yet  there  Is  a  marked 
difference  In  some  respects,  which  materiatly 
affects  the  case.  There  Is  another  marked  dif- 
ference In  this  appesl  and  that.  The  appeal 
iMifore  the  court  In  1886  was  by  the  defendant 
iqion  the  refussl  of  the  court  to  give  certain 
Instmcttons,  and  the  court's  refodng  to  give 
tbe  Instmctlons  waa  the  matter  then  before 
tbe  court  But  this  Is  an  appeal  h7  the  plaln- 
tUf  from  a  Judgment  ttf  nonsolt,  iq»on  an  In- 
timation of  the  conrt  that  the  eridence  did 
not  make  out  a  case  entitling  the  plaintiff  to 
reoorer.  This  being  the  state  of  this  appeal, 
no  evidence  tending  to  exonerate  the  defend- 
ant or  tending  to  sustain  defendant's  conten- 
tions can  be  considered.  And,  on  tbe  other 
hand,  all  the  evidence  tending  to  sustain 
plaintiff's  action  must  be  taken  to  be  true, 
and  considered  in  tbe  most  favorable  light  for 
the  plaintiff;  for  while  the  Jary  might  have 
discredited  smne  part  of  it  or,  Indeed,  all  at 
it,  ther  might  have  believed  all  of  it  And 
whUe  the  Jury  had  the  right  to  discredit  such 
testbnony.  the  conrt  had  no  such  rlfl^t  Then 
tbe  plaintiff  testified:  That  be  was  pot  in  the 
guardhouse  on  a  charge  of  violating  an  or- 
dinance of  the  town  of  Dnrham,  in  awearlng 
on  the  streets,  by  one  of  the  town  policemen, 
on  the  evenhig  of  January  7, 1898,  iqton  which 
charge  he  was  afterwards  tried  and  convict- 
ed. That  be  remained  In  the  guardhouse  nntll 
8  OT  9  o'dD<dc  next  minninft  when  a  friend 
balled  him  out  That  It  was  a  bitter  cold 
night,  snow  on  the  ground,  and  had  been  for 
sereral  days.  The  wind  was  blowing  cold. 
Tbe  cell  In  which  he  was  placed  was  an  Iron 
or  steel  cage  6  or  7  feet  square,  with  a  tin 
or  xlnc  floor,  coveoed  with  Ice.  There  was  a 
bunk  In  the  cage  with  a  mattress  on  It;  snd 
one— only  one— Uanket,  which  was  wet,  and 
covered  with  excrement  There  were  window 
lights  broken  out  and  the  cold  wind  blowing 
in.  There  was  a  stove  in  the  prison,  but  out- 
side, and  two  feet  from  the  Iron  walls  of  the 
cage.  That  the  policonan  who  put  him  in  the 
cage  buUt  up  a  Are,  but  It  went  out  T'hat  he 
tSiejOt  none  all  night  suffered  hitensdy,  and 
next  morning  bis  feet  were  badly  frost-bitten, 
and  his  legs  swollen,  and  his  health,  which 
had  before  been  uniformly  good,  had  been 
bad  ever  rince.  That  he  weighed  180  pounds 
b^ore,  and  only  100  now,  and  stiU  snffered 
pain  from  the  Injuries  received  by  the  Im- 
prisonment Barbee  testified  that  be  was  In 
this  guardhouse  in  Deconber,  1882;  one  or 
two  panes  of  glass  were  out  of  the  windows 
then;  guardbodte  was  voy  fllttiy;  no  Are; 
very  cold  weather.  Sogers  testified  that  he 
■ma  In  this  gDardtaonse  In  the  winter  of  1882 
before  and  aft^  Christmas.  It  was  vary 
cold;  snow  oa  tiie  ground;  was  In  tbe  Iron 
cell;  blankets  snd  mattress  in  tbe  cell  were 
not  clean;  no  fire  there;  cdl  not  dean. 
Webb  testified  that  be  saw  plaintiff  In  the 
cell  about  7  o'ckx^  in  tbe  morning,  very  cold 
and  numb;  teeth  chattered;  he  complained 
of  his  bands,  fSet  and  body.   Onttarle  testi- 


fied that  he  visited  the  guardhouse  about 
three  years  ago;  It  was  cold  weather;  guard- 
house tn  very  bad  condition;  very  filthy;  cold 
and  cheeriess.  Woodall,  a  witness  for  the 
defendant  testified  that  he  was  chief  of  po- 
lice in  1883,  and,  with  the  exception  ct  one 
year,  ever  since  1888;  and  on  cross-exami- 
nation said:  "I  (»mplalned  to  the  oommJs- 
alonas,  but  aot  in  meeting,  of  tbe  guardhouse. 
Told  them  It  was  too  amsU,  and  could  not 
be  pR^O'Iy  cleaned.  The  commissioners 
started  to  build  another  guardhouse,  and 
hauled  the  brick,  but  for  some  resson  did  not 
build  It  From  the  time  I  was  elected  chief 
of  police.  In  1888^  to  tbe  time  Shields  was  hi 
the  guardhouse,  nettber  the  mayor  nor  any  of 
the  commissioners  ever  visited  the  guard- 
house at  all  Did  not  examine  to  see  If  there 
was  any  fire,  or  any  fuel,  or  any  blankets  In 
the  guardhouse,  or  whether  any  window 
lights  were  broken  out  or  whether  the  shut- 
ters were  closed  the  night  Shields  was  In  It 
Town  had  no  guardhouse  committee."  We 
have  glvoi  a  part  of  tbe  testimony  In  the  caae. 
and  It  is  to  be  seen,  tsking  this  as  true  and 
uncontradicted,  wbetherajorymlgbt  have  rea- 
sonably  found  a  verdict  for  plaintUT.  The 
greatest  point  at  difference  In  tbe  case  as 
presented  before  and  as  presented  by  the  evi- 
dence now  is  the  condition  the  cdl  was  in, 
the  length  of  time  it  had  been  in  this  condl- 
tkm,  the  lemgth  of  ttme  It  is  shown  that  win- 
dow ^lass  had  been  bndcen  out,  the  actual  or 
nwesumptlve  knowledge  Ote  city  autlioritles 
had  c£  ite  condition.  As  we  must  sointoBe 
that  no  one  will  amtaad  tha^  if  they  had 
knowledge  of  the  terriUe  condition  in  which 
this  miserable  concern  was,  and  the  idalntlff 's 
health  was  Impaired  by  being  incarcerated  In 
it  on  such  a  nl^t  as  aU  tbe  witnesses  testify 
It  to  have  hem,  the  plaintiff  should  notrecover. 
The  general  role  is  that  knowledge  ot  the 
agent  is  knowledge  of  the  principal  Bank  v. 
Borgwyn.  110  N.  a  2S7,  14  &  B.  62S;  Annls- 
ton  Nat  Bank  v.  Scfao(d  Oommlttee  of  Town 
of  Dnriiam  (at  this  temO  24  S.  B.  78S&.  The 
doctrine  is  hield  not  to  apply  In  certain  condi- 
tions as  to  minor  offirara  of  munlclpalltiea. 
Moffltt  V.  City  of  AshevlUe,  103  N.  a  237, 
9  S.  B.  695.  But  this  role  cannot  protect  them 
where  they  have  provided  a  place  of  Imprison- 
ment which  is  so  badly  constructed  that  a 
prisoner  cannot  be  reasCnably  comfortable. 
Lewis  V.  City  of  Baleigh,  77  N.  a  229.  This 
they  are  bound  to  have  knowledge  of.  And 
although  there  are  certain  duties  devolved  on 
mtnlsterlal  or  minor  officers  of  a  municipal 
corporation  for  reasons  of  public  policy  that 
the  corporation  will  not  be  held  liable  for, 
still  It  is  their  duty  to  give  the  affairs  of  the 
town  theb:  personal  attention  and  inspection. 
And  where  tbe  dty  prison  has  been  for  months 
in  a  terrible,  filthy,  wet,  and  frozen  condi- 
tion, with  window  glass  broken  out  as  far 
back  as  December,  1882,  thef  are  presumed  to 
know  It  and  will  be  held  respomdble,  wheth- 
er they  sctnally  know  It  at  not  Here  It  Is  In 
evidence  that  there  Isnocommlttee  in  Durluun 
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chAi^ged  with  the  dnty  of  examining  and  look- 
ing after  the  town  prison,  and  that  the  com- 
mlssioueiB  had  not  done  so  since  18S8.  The 
law  will  not  tolerate  such  gross  negligence 
as  tills,  without  holding  them  responsible. 
The  chief  of  police  says  he  told  the  commis- 
sioners about  the  bad  condition  of  the  prison, 
*'but  not  In  meeting."  So  we  see  that  the 
commissioners  had  Information  of  the  bad  con- 
dition of  things.  And  the  ai^ument  of  the 
defendant  la  that  when  th^  were  oat  on 
the  streets  of  Durham  they  knew  the  prison 
was  an  onflt  place  to  put  a  man  In;  filthy, 
wet  and  cold,  with  window  glass  brcdun  out 
But  when  they  got  'in  meeting"  they  knew 
nothing  about  It  This  will  not  do.  The  law 
does  not  tolwate  such  forgetfolness  as  this 
In  town  authorities.  We  hare  said  at  this 
term  of  the  court  that  Information  received 
by  one  member  <a  a  school  board  about  the 
business  of  the  board  should  hare  been  glren 
to  the  board,  and  that  notice  to  him  ma  no- 
tice to  the  board,  and  they  were  bound  by 
It  We  see  no  public  poUcy  or  other  reason 
why  the  same  rule  should  not  apply  here. 
And  this  does  not  conflict  with  what  Is  said 
In  Hoffitt  T.  Asherllle,  snpia,  nor  with  any- 
thing said  by  the  court  when  this  case  was 
here  before.  If  the  evidence  ottered  by  Oie 
plalndfl  Is  true  <and  the  court  In  this  appeal  Is 
bound  to  take  it  as  true),  there  Is  snflltient 
eridence  to  wurant  the  Jury  In  finding  a  ver- 
dict f(ff  the  plalntur.  There  was  error  In  not 
submitting  the  caae  to  the  jury,  and  there 
must  be  a  new  trial 


cus  N.  a  ue) 

ROYSTBB  T.  LANE  «t  aL 

(Supreme  Court  of  North  Carolina.    May  26, 
1886.) 

UOBTGAOBS— RKCOHDIHfi— SUFriGIBXOT. 

The  fact  that  the  reRlst^,  in  recording  a 
mortgage,  transcribed  ttie  surname  of  one  other 
than  the  grantors  ia  the  n-aoting  clause  and 
in  the  desmptioD  of  the  land,  will  not  ioTaUdate 
the  registry,  where  the  mortgage  was  other> 
wise  currectly  transcribed,  and  shows  that  the 
register  made  a  clerical  mistake  in  so  tran- 
scribing the  names,  and  it  appears  that  the  ad- 
mission to  probate  and  the  order  of  registration 
were  ail  duly  made,  and  the  mortgage  was  in- 
dexed in  the  name  of  the  grantors. 

Appeal  from  superior  .court;  Edgecombe 
county;  Boykin,  Judge. 

Action  by  F.  8.  Royster,  administrator, 
against  P.  Lane  and  others,  to  foreclose  a 
mortgage.  From  a  Judgment  for  plaintiff, 
defendants  appeal  Afilrmed. 

G.  H.  T.  Fountain,  for  appellants.  Staton 
&  Johnston,  for  app^le& 

MONTGOMERY.  J.  Patrick  Lane  and  hla 
wife,  ZUpha,  executed  a  mortgage.  In  1881^ 
to  O.  O.  Farnr,  upon  a  tract  of  land  In  Edge- 
combe coimly,  to  secure  to  him  a  debt  of 
$2,791.94.  The  mortgage  was  proved  In  due 
form,  the  private  ecamlnation  of  the  wife 


taken  befwe  the  clerk  of  the  snpertor  court, 
and  the  Instniment  ordered  to  registration 
by  that  officer.  The  reglstw  of  deeds,  In- 
stead of  recording  It  as  It  ma  written,  whMi 
he  came  to  transcribe  the  words  in  the 
premises,  "Patrick  Lane  and  his  wife,  ZH- 
pha  Lane,"  wrote  "Patrick  Savage  and  wife, 
Zllpha  Savage,"  instead.  TbaX  officer,  in 
recording  the  description  ot  the  laud,  fol- 
lowed the  mortgage,  which  was  In  these 
words,  "All  the  real  estate  of  which  said 
Patrick  Lane  Is  seised  and  possessed,"  etc; 
but,  when  he  came  to  copy'  the  further  de- 
scription, he  wrote,  "Said  land  embracing 
that  which  said  Patrick  Savage  purchased." 
Instead  of  writing,  "Said  land  embradng 
that  which  said  Patrick  Lane  pundiaaed." 
The  mortgage  waa  otherwise  registered  Just 
as  It  was  written,  the  conditions  showitq; 
that  "Patrick  Lane,  party  of  the  firet  part" 
owed  the  debt,  and  that.  If  he  should  pay  It 
according  to  the  conditions  of  the  mortgage^ 
it  should  be  void,  and  providing  that,  in 
case  default  was  made  by  him  In  its  pay- 
ment, and  a  sale  had  to  be  made,  the  sur- 
plus, If  any,  should  go  to  'Tatrick  Lanew**  A 
second  mortgage  was  made.  In  1802,  by  the 
same  Patrldc  Lane  and  his  wife,  to  J.  J. 
Martin,  on  the  same  piece  ot  land,  to  secure 
a  debt  Lane  owed  Martin.  This  action  is 
proeecuted  by  the  administrator  <ot  Farrar 
to  have  foreclosure,  first  to  pay  the  debt 
due  nnder  the  ftnt-named  mortgage  and 
then  to  pay  any  surras  to  Martin  on  Ids 
Bec<md  mortgage.  His  honor  was  of  opin- 
ion that  the  first  mortgage  was  a  prior  Uen, 
and  ordered  the  land  to  be  sold  to  pay,  first 
to  the  plaintiff,  the  debt  due  to  his  bite* 
tat^B  estote,  and  any  surplus  to  Martin. 
The  defendant  Martin  appeided. 

The  mortgage  to  Farrar  was  properiy  in- 
dexed, L  e.  In  the  name  of  "Patrick  X^ute 
and  wife,  Zllpha,  to  O.  &  Farrar.**  It  was 
propaly  admitted  to  probate,  the  wife's  pri- 
vate examination  being  also  taken,  and  the 
order  <tt  registration  duly  made  by  the  clerk. 
It  was  the  register's  duty  to  record  It 
There  was  enough  of  the  mar^;age  registered 
properly  to  show  to  everybody  that  the  ro- 
ister had  made  the  derical  mistake  of  writ- 
ing "Patrick  Savage  and  wife"  as  the  gran- 
tors. Instead  ot  following  the  mortgage  and 
writing  it  "Patrick  Lane  and  witto."  There 
is  no  mle  of  law  that  we  are  aware  of  which 
makes  void  a  reglstty  because  of  a  clerical 
mistake  made  by  the  roister  in  transcrib- 
ing, which  does  not  affect  the  sense  and  pro- 
vision as  to  the  amonnto  sectired,  description 
at  property,  etc,  or  obscure  the  meaning  of 
the  Instrument  Lumber  Ca  ▼.  Bltcliie^  7S 
Wis.  409,  41  N.  W.  840,  1061.  We  are  of 
opinion  that  the  mortgage^  registKed  as  it 
was,  was  good  for  all  purposes.  This  view 
of  the  matter  renders  It  nnnecessaqr  to  go 
into  an  extended  discussion  notice^  and 
Its  effect  up<ni  subsequent  purchasera 
There  was  no  error  In  the  rulings  of  the 
court  below.    No  error. 
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TUCKASBBGBE  MTN.  00.  t.  GOODHUE 
et  al. 

(Suprone  Ooort  of  North  Gar^ina.    Mar  26, 
1S86.) 

TBVBTS — LtABILITT  OW  TrUBTSB — KSTOPPBL — PBIT- 
ITT  IS  EBTATB. 

1.  In  an  agreement  for  the  organisation  of 
m,  corporation  and  for  the  pnrdiaae  of  lands,  it 
was  provided  tliat  title  to  the  lands  sfaonu  be 

taken  in  the  name  of  defendant's  ancestor,  to 
be  held  in  trust  for  the  corporation,  and  to  be 
conveyed  to  it  when  organized.  The  corpora- 
tion was  organized,  defendant's  ancestor  becom- 
ing a  stockholder  and  an  officer.  Eeld,  that 
the  relations  of  defendant's  ancestor  to  the  cor- 
poration estopped  him  from  denying  the  legali- 
ty of  the  organization  in  order  to  avoid  the 
trnst. 

2.  Defendant,  being  the  heir  at  law  of  his 
ancestor,  is  also  estopped,  aa  a  privy  In  estate, 
from  denying  the  right  of  the  corporation  to 
hold  the  Umds. 

Appeal  from  superior  conrt,  Giaham  eoon- 
ty;  Robinson.  Judge. 

Action  by  the  Tnckaseegee  Mining  Com- 
pany against  W.  F.  Goodhae  and  others. 
There  was  JodsmeDt  of  acoiBuit,  and  plalntil 
appeals.  Reversed. 

A.  M.  Fry,  for  appellant.  Ben.  Posey  aud 
J.  W.  Cooper,  tat  appellees. 

AVBRT,  J.  Tba  charter  of  e,  private  cor- 
poration confers  the  rlgbt  to  organise  and  en- 
joy the  francbise  within  the  limits  of  the 
state  granting  It  When  oi^anlzed  In  the 
proper  state.  It  may  ^oy  such  priyUeges  In 
another,  imder  the  roles  of  comity,  as  the  local 
law  does  not  prohibit  It  The  court  was  not 
In  error  In  holding,  as  an  abstract  propor- 
tion, tSoLt  a  corporation  created  by  the  laws 
of  North  Oarolina  cannot  be  lawfidly  or^nls- 
ed  in  a  forelie?i  state.  Bat  U  Uie  allegations 
contained  In  the  complaint  be  troe,  as  the 
plaintiff  offered  to  show,  the  defendant's  an- 
cestor. In  dealing  with  the  plaintlft  as  a  law- 
ful corporation,  became  a  nominal  stockholder 
In  pursuance  of  a  pre-existing  contract  wbere- 
by  the  alleged  corporation  was  to  be  organ- 
ized, and  the  land  In  controversy  was  to  be 
conveyed  to  a  corporation  thereafter  to  be 
formed,  the  title  to  which,  meantime,  ahonld 
be  vested  In  said  Ancestor,  ftir  tbe  benefit  of 
certain  individuals  compoedng  the  association 
which  it  was  proposed  to  merge  into  the  body 
corporate.  The  plainflfl  proposed  to  prove 
that  the  said  lands  were  paid  for  with  the 
money  of  the  alleged  c<»i)oratot8  and  stock- 
holders, who  at  least  attempted  to  form  the 
plaintiff  corporation.  The  question  Is  wheth- 
er one  who  entered  Into  a  contract  to  bold 
lands  In  trust  for  an  assoctation.  and  transfer 
tbe  titieto  a  corporation  which.  It  was  agreed, 
should  be  formed  by  the  members  of  tbe  as- 
sociation, and  who  afterwards  dealt  with  the 
alle^red  corporation  as  a  lawful  entity,  was 
not  estopped  from  denying  his  fiduciary  rela- 
tion to  the  body  during  his  Uf  e.  and,  If  so, 
whether  his  heir  at  law^  to  whom  tbe  legal 
title  descended  at  his  death,  Is  not  estoi^ped 
alaor  as  a  privy  In  estate  from  denying  the 


right  of  the  iplalntUf  to  bold  the  land,  and 

from  thereby  evading  the  doty  he  In  coin 
science  was  bound  to  discharge,  of  turning 
over  the  trust  estate  to  the  rightful  owner. 
After  taking  upon  himself  the  duties  of  trus- 
tee for  the  association,  the  defendant's  te- 
ther participated  in  the  organization  of  the 
corporation,  was  elected  president  of  it  and 
had  certificates  of  shares  of  stock  Issued,  a 
larger  number  of  shares  having  been  Issued 
to  him  than  to  any  other  person.  After  Ills 
death  these  shares  were  sold  by  his  adminis- 
trator for  the  benefit  of  his  estate.  If  these 
and  other  facts  which  plaintiff  offered  to 
prove  had  been  shown,  the  defendant  Goodhue 
would  have  been  estopped  from  denying  tbe 
lawful  existence  of  the  corporation  for  which 
he  was  trustee.  One  who  contracts  with  a  par- 
ty or  association  as  a  corporation  Is  estopped 
from  denying  tbe  corporate  existence  of  the 
body  at  the  time  of  contracting,  and  especial- 
ly is  this  the  case  where  such  person  at- 
tempts, by  denying  its  existence,  to  evade  a 
l^al  obligation  or  duty.  Jones  v.  Foundry  Co.. 
14  Ind.  90;  Ryan  v.  Martin.  91  N.  C.  464;  110 
III.  22.  Whether  It  be  called  an  estoppel  or 
not  it  is  unquestionably  a  rule  of  evidence 
that  often  works  very  Just  and  equitable  re- 
sults. The  fact  that  one  Incurred  an  obliga- 
tion or  duty  In  dealing  with  a  party  as  a  cor- 
poration Is  evidence  of  the  corporate  existence 
of  the  party  contracting  in  such  capacity, 
which  cannot  be  denied  for  the  purpose  of 
avoiding  tbe  payment  of  the  debt  or  tbe  per- 
formance of  the  duty,  1  8p^  Priv.  Corp.  S 
67.  In  cases  of  this  sort,  though  the  first 
meeting  of  stockholders  may  have  been  held 
outside  of  the  state,  that  fact  cannot  be 
shown  by  tbe  body  assuming  the  powers  of  a 
corporation  In  order  to  avoid  Its  liability,  nor 
Ijy  its  debtors  for  the  purpose  of  evading 
their  accountability  under  contracts  nudde 
with  It  Heath  v.  Smelting  Co..  89  Wis.  146. 
If  the  law  could  constitute  any  other  agent 
for  the  state  than  tbe  attorney  general  to 
Institute  proceedings  against  prajtended  cor^ 
porations,  tbe  courts  would  not  select  as  such 
agents,  those  who  are  attempting -to  evade 
the  performance  of  a  duty  which  equity  and 
good  morals  require  them  to  discharge  with- 
out hesitation  or  delay.  We  think  that  the 
conrt  bdow  erred  In  holding  that  the  proof 
was  not  sufficient  to  preclude  the  defendant 
from  denying  his  father's  obligations  and  du- 
ties to  tbe  plaintiff  company  as  a  corporation. 
Thero  was  error.  The  judgment  of  nonsuit 
Is  set  asida,  and  a  new  trial  granted. 


  (lu  N.  0.  les} 

PBBBLBS  V.  TATLOR  et  aL 
(Supreme  Oonrt  of  North  Carolina.    May  26. 
1896.) 

CoKSTITtJTIONAL  LaW— TaXATIOW. 

Acts  1895,  c.  119,  S  66,  80  far  as  it  makes 
tax  deeds  prima  facie  evidence  of  title;  and  sec- 
tion 71.  which  provides  that  no  sale  of  real 
property  for  taxes  shall  be  considered  void  en 
account  of  the  same  having  been  charged  In 
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any  other  name  tiian  tiiat  of  tiie  rirttfol  own- 
er, if  snch  properl7  be  otherwise  soffidently  de- 
scribed,—are  Talid  enactments,  with  the  jMiiCT 
of  which  the  courts  have  no  concem.  Moore 
T.  Byrd  (N.  C.)  23  S.  S.  968,  foUowed. 

Appeal  from  superior  court,  Northampton 
county;  Boykin,  Judge. 

Ejectment  by  R.  B.  Peebles  against  Wil- 
liam Taylor  and  others.  From  a  judgment  for 
defendaiits,  entered  on  a  directed  rerdlct, 
plaintiff  appeals.  Berosed. 

R.  O.  Burton  and  B.  M.  GatUng,  for  app^ 
lant  MaeBae  &  Day,  for  appeUeea. 

FAIRCLOTH.  a  J.  The  law  of  this  state 
for  the  assessment  of  property  and  the  col- 
lection of  taxes  was  materially  changed  by 
Act  1889,  c.  218,  now  found  In  Act  1895,  c. 
119.  In  the  former,  section  72,  and  in  the  lat- 
ter, section  66,  it  is  enacted  tliat  the  sherUTs 
deed  to  a  purcliaser  of  land  sold  for  taxes 
shall  be  presumptlTe  eridence,  in  all  courts 
of  the  state,  of  certain  facts  therein  enumerat- 
ed, and  shall  be  conclusive  evidence  of  other 
facts  therein  stated.  In  section  77  of  the  first- 
named  act,  and  section  71  of  the  second.  It  la 
declared:  "No  sale  of  real  property  for  taxes 
shall  be  considered  void  on  account  of  the 
same  having  been  charged  in  any  other  name 
than  that  of  a  rightful  owner,  if  the  said 
property  be  in  other  respects  sufficiently  de- 
scribed." With  the  policy  of  this  or  any  act 
this  court  has  nothing  to  do.  It  can  only  de- 
clare the  meaning  of  such  acts  as  they  are 
recorded. 

In  the  case  before  us,  the  plaintiff  claims 
title  under  a  sheriffs  deed  as  purchaser  at  a 
tax  sale,  made  on  the  4th  of  May,  1891,  for 
taxes  for  1890,  deed  dated  October  3,  1892. 
Defendants  claim  under  a  trust  deed  made  by 
Etheridge  &  Brooks,  dated  in  1889,  and  reg- 
istered in  1894.  The  land  was  listed  In  1888 
and  1888  In  the  name  of  Etheridge  &  Brooks, 
and  the  taxes  paid.  In  1890  the  county  com- 
missioners listed  the  land  as  Etheridge  & 
Brooks',  under  which  listing  the  sheriff  sold 
for  taxes  of  1890.  When  the  evidence  was 
Introduced  on  the  trial,  his  bonor  held  that 
the  legislature  had  no  power  to  authorize 
the  sale  for  taxes  of  Marshall's  land,  when  It 
was  listed  as  the  lauds  of  Etheridge  & 
Brooks,  and  advertised  the  same  way,  and 
directed  the  jury  to  answer  the  first  Issue, 
"No."  Plaintiff  excepted  and  appealed.  This 
Is  the  only  question  before  us.  The  same 
question  was  recently  before  us  in  Moore 
T.  Bytd  (at  this  term)  23  8.  B.  968,  and  In 
Sanders  v.  Earp  (at  this  term)  24  S.  E.  8; 
and  It  was  held  that  the  deed  was  prima  facie 
evidence  of  title,  and  that  the  plaintiff  was 
entitled  to  recover  In  the  absence  of  evidence 
of  the  defendant's  title.  The  land  was  sold 
as  the  property  of  Riddle,  with  whom  the  de- 
fendants had  no  priTity.  These  cases  dispose 
of  the  present. 

During  the  argument,  the  defendants'  coun- 
sel disctiased  the  constitutionality  of  the  con- 
(dn^re  section  of  the  above  acts,  and  refer- 


red to  some  eminent  authorities  in  support 
of  his  view.  We  find  the  question  Is  not  pre- 
sented in  the  record,  and  we  are  not  at  liberty 
to  consider  It,  and  we  have  no  disposition  1» 
do  so  until  it  Is  presented,  and  upon  fuller 
argument  and  more  mature  contideratton. 
The  qneetton  iB  a  grave  and  in^jiortant  one. 
BrroE. 


(118  N.  C.  u«} 
STATE  T.  MAGB  et  aL 
(Snprone  Court  of  North  Oan^no.    Hay  26, 

DTIHO  DICUHATIONB  —  EviDBNOS  OV  COMTIIHO- 
uvioDS  Cbihb— WiTNSSS— Impbacbmrkt 

—Co-CoKaPIR  A  TORS. 

1.  DeclaratioD  of  deceased,  made  as  he  fell 
at  defendants'  feet,  when  shot  by  them,  "Oh. 
Lord  I  Th^  have  murdered  mt  for  oouifaig^'* 
is  not  inadmiesible  because  deceased  did  not 
call  the  names  of  his  slayers. 

2.  Such  declaration  is  not  inadmissible  as 
an  expression  of  opinion  as  to  the  degree  of  the 
homicide. 

3.  Evidence  of  an  assault  by  defendant  15 
minutes  after  the  homicide  apon  Uie  witness, 
made  to  prevent  his  communicatins  the  fact  of 
the  homidde  to  deceased's  family.  Is  admissible 
to  show  that  the  homicide  was  willfol. 

4.  Where  a  witness  for  the  state  admitted 
that  he  was  a  rdative  of,  and  friendly  to,  de- 
ceased, it  is  not  revmible  nror  to  refuse  to 
permit  him  to  be  asked,  to  show  his  bias  against 
defendant,  as  to  whether  he  had  not  been  dnmk 
with  deceased  many  times. 

5.  Where  a  conspiracy  on  tite  part  of  de- 
fendants to  kill  deeeued  is  sho^,  a  threat  by 
one  araii^  deceased,  made  In  the  presence  of 
the  others,  is  admissible  against  alL 

6.  Thongh  a  ^rty  may  not  be  able  to  Im- 
peach his  own  witness  by  evidence  as  to  his 
moral  character,  yet,  where  the  facts  testified 
to  by  a  witness  are  against  the  party  intro- 
ducing him,  he  is  not  precluded  from  showing 
by  other  witnesses  a  different  state  of  facts. 

7.  Where  the  evidcDce  shows  a  conspiracy 
on  the  part  of  defendants  to  kill  deceased, 
whidh  resulted  tn  his  death,  afta  a  dance,  evi- 
dence that  one  of  the  defendants,  while  in  com- 
[Kiny  with  the  others,  on  his  way  to  the  dance, 
was  heard  to  make  threats  to  kiu  some  man  liv- 
ing  in  deceased's  locality.  Is  admissible  to  show 
that  the  conspiracy  was  formed .  before  the 
dance. 

8.  Where  a  conspiracy  to  kin  deceased  i> 
shown,  which  was  consumoiated  in  the  presence 
of  all  the  defendants,  who  were  brothers, 
threats  against  deceased  by  one  of  the  defend- 
ants, made  prior  to  the  night  of  the  killinx,  on 
account  of  a  difficulty  between  deceased  and  an- 
other of  the  defendants,  is  admissible  to  show 
that  the  conspiracy  was  entered  into  prevlona 
to  the  night  of  the  Killing. 

Appeal  from  criminal  court,  Madison  coun- 
ty; Bwart,  Judge. 

Jetr  Mace  and  others  were  convicted  of  mur- 
der, and  appeaL  Affirmed. 

Julius  C.  Martin,  for  appellants.  Tbe  At- 
torney General  and  J.  M.  Gudger,  Jr.,  for  the 
State. 

MONTGOMERY,  J.  The  exceptions  which 
appear  in  the  record  are  confined  exclusively 
to  portions  of  the  evidence.  The  charge  of 
his  honor  was  not  excepted  to  In  any  par- 
ticular, and  it  seemj  that  the  first  of  defend- 
ants' prayers  for  InstmctloDS  was  given  witb 
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a  qmUflcatloii  (wlthoat  obJectloiO.  and  the 
others  submitted  to  the  jury  as  asked.  The 
defendants,  Jeff  Mace,  Newton  Mace,  and 
John  Flasher,  brothers,  all  armed  with  dead- 
ly weapons,  on  a  roadside,  at  night,  retum- 
ing  from  a  dance,  provoked  a  difficulty  with 
Zeb  Whltt,  the  deceased,  and  Jeff  Mace,  the 
other  defendants  aiding  and  abetting,  shot 
with  a  pistol,  and  instantly  killed,  the  de- 
ceased, 'two  witnesses,  who  were  presoit 
and  saw  the  whole  affair,  testified  that,  when 
the  deceased  was  falling,  be  cried  out,  "Oh, 
Lord!  They  have  murdered  me  for  nothing 
in  the  world;'*  and  another,  "Oh,  Lordl  They 
hare  killed  me."  The  defendants  objected  to 
this  testimony.  The  grounds  of  objection 
were  not  stated,  and  it  Is  difficult  to  conjec- 
ture what  they  were.  The  defendants  and 
the  deceased  were  "in  a  huddle,"  as  the  wit- 
ness said,  and  the  man  fell  almost  at  their 
feet.  If  the  objection  was  that  the  dying 
man  did  not  call  the  names  of  his  slayers, 
the  answer  is  that  Ids  accusation  was  made 
to  their  faces;  that  the  defendants  only  were 
just  at  the  spot  of  th?  killing,  and  the  ex- 
clamation could  tiave  been  made  only  of 
them.  But  the  evidence  was  competent  as  a 
dying  declaration.  In  State  t.  Baldwin,  79 
Iowa,  721,  45  N.  W.  2»7,  the  court  said:  "It 
has  been  held  that  where  a  person  dying 
from  a  gunshot  declares  ttiat  'A.  shot  me.  A. 
*  killed  me.  A.  is  my  murderer,'— would  be 
admissible  as  a  statement  of  a  fact,  because 
of  the  circumstances.  To  say,  under  such 
circumstances,  *A.  ia  my  murderer,*  would 
not  be  an  expression  of  opinion  with  respect 
to  the  degree  of  the  homicide,  but  a  state- 
ment of  a  fact  ttiat  A.  had  Infficted  the  mor- 
tal wound." 

The  defendants  also  objected  to  the  testl' 
mony  of  one  of  the  witnesses  who  saw  the 
homicide,  and  who  said,  in  substance,  that, 
after  the  killing,  be  went  on  and  orertook 
them  (the  defendants);  that  Jeff  Mace  and 
John  Flasher  leveled  their  firearms  upon  him; 
and  that,  upon  his  telling  them  he  wished  to 
go  and  inform  the  famUy  of  the  deceased  of 
the  homicide,  Jeff  cursed  him.  and  told  him 
to  stop,  and  that  he  should  not  pass,  nils 
was  about  a  quarter  of  an  hour  after  the 
bomldde  had  occurred.  The  objection  was 
that  the  matter  testified  to  was  a  distinct  sub- 
stantive offense,  an  assault  with  a  deadly 
weapon  upon  the  witness,  and  that  It  could 
not  be  admitted  In  evidence  in  support  of 
the  Indlctmoit  for  the  homicide.  That  Is  the 
general  rule,  but  there  are  exceptions  to  It. 
Other  criminal  acts  may  be  proved  if  they 
are  connected  with  the  one  charged.  EM- 
dence  of  a  subsequent  criminal  act,  connected 
in  purpose  and  character  with  the  offmse 
charged.  Is  admissible.  Browne,  Cr.  Law,  p, 
20;  Kramer  r.  Com.,  87  Pa.  St  SOL  There 
is  a  direct  connectiou  between  the  killing  of 
the  deceased  and  the  assault  upon  the  wl^ 
ness.  The  assault  was  for  the  purpose  of 
preventing  the  witness  from  communicating 
to  the  family  of  the  dead  man  the  death  of 


one  of  its  manbers;  and  also  there  can  be 
no  rational  conclusion  drawn  from  the  act 
except  that  the  defendants  Intended  to  ter- 
rorize tiie  witness,  and  also  to  escape  the 
probable  consequences  of  their  act  And  It 
was  also  competent  to  show  that  the  lioml- 
cide  was  willful,  intended,  and  malldons, 
and  not  accldentaL  In  Goersen  v.  Oom.,  96 
Pa.  St  398,  the  court  said  of  such  testimony: 
"It  cannot  be  received  to  Impeach  hia  ge{^- 
eral  character,  nor  merely  to  prove  a  dispo- 
sition to  commit  crime;  yet  under  such  cir- 
cumstances, evidence  of  another  offense  by 
the  defendant  may  be  given.  Thus,  It  may 
be  to  show  the  act  charged  was  Intuitional 
and  willful,  not  accidental;  to  prove  motive 
to  rebut  any  Impression  of  mistake;  and  to 
connect  the  other  offense  with  the  one  char- 
ged." 

The  same  witness  was  asked  by  the  de- 
fendants, to  show  his  bias  in  favor  of  the 
state,  and  against  the  defendants,  "Haven't 
you  been  drunk  with  the  deceased  many 
times?**  The  solicitor  objected  to  the  ques- 
tion, and  the  conrt^proper^  sustained  the  ob- 
jection, but  said  to  the  counsel  tliat  he  might 
ask  him  about  bis  habits.  Besides,  the  wit- 
ness had  stated  that  he  and  the  deceased 
were  on  friendly  terms,  and  were  conains. 
The  evidence  sought  was  only  cumulative,  If 
evld^ce  at  all,  of  slight  Importance,— too 
slight  to  constitute  ground  for  a  new  trial. 
State  V.  Stubbs,  108  N.  0.  774,  13  8.  E.  90. 

Another  witness  for  the  state,  Levi  Ingle, 
at  whose  house  the  crowd  gathered  for  the 
dance,  was  allowed  to  testify  that  after  the 
visitors  had  all  left  some  of  them  returned 
in  about  a  half  hour;  and  that  he  heard  them 
In  the  edge  of  his  yard,  cursing  and  swear- 
ing, one  of  them  (vritness  did  not  know 
which)  saying,  "Damn  him;  see  If  I  don't 
do  what  I  said  T  would;**  and  tliat  the  next 
day,  Jeff  Mace  told  him  that  he  and  tiie  other 
two  defradants  were  the  ones  who  returned 
to  the  house.  The  admitting  of  this  evidence, 
against  the  defendants  other  than  Jeff  Mace, 
was  error,  but  it  was  harmless,  as  on  the 
trial  the  defendants  admitted  that  they  did 
return  with  Jeff  to  Ingle's  house,  to  get  a  jug 
of  whisky,  which  they  liad  left  under  a  cab- 
bage plant  in  the  garden.  The  testimony  of 
the  witness  Ingle  as  to  the  threat  made  by 
one  of  the  party  was  competent  against  all 
of  them,  for,  before  this  witness  was  exam- 
ined, evidence  going  most  strongly  to  show 
a  conspiracy  on  the  part  of  all  three  of  the 
defendants  to  kill  the  deceased  had  beep  '^y- 
en  In  by  other  witnesses. 

There  was  a  knife  found  near  the  hand  of 
the  dead  man.  and  there  had  been  testimony 
going  to  show  that  Newton  Mace  placed  It 
there  after  the  man  was  killed.  There  was 
also  testimony  going  to  show  that  Newton, 
In  endeavoring  to  cut  the  deceased,  had,  by 
mistake,  cut  Jeff.  One  of  the  state's  wit- 
nesses had  testified  that  there  was  blood  on 
the  knife  blade,  and  the  state  offered  another 
witness  to  show  that  the  first  witness  was  in 
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error.  The  defaidftnta  objected,  testi- 
mony was  admlSBlUe.  The  state  was  not 
bound  by  what  the  first  witness  said.  The 
rule  la  that,  while  a  party  cannot  introdace 
testimony  to  discredit  or  Impeach  the  moral 
character  of  Ills  own  witness,  ^et.  If  the  facta 
which  the  witness  testified  to  are  against  the 
party  introducing  him,  he  is  not  precluded 
from  showing  by  other  witnesses  a  different 
Bt%te  of  facts.  Gadsby  t.  Dyer,  91  N.  a  3U; 
McDonald  t.  Carson,  94  N.  O.  497. 

UcCone,  a  witness  for  the  defendants,  tes- 
tified on  his  cross-examination  that  be  heard 
Jeff  Mace,  In  a  crowd  of  four  or  five,  coming 
towards  the  dance  gathering,  say,  "Damn 
Banjo  Branch  and  everybody  that  lives  on  It; 
they  are  nothing  but  a  lying  set  of  sons  of 

d  bitches,  and  I  Intend  to  kill  some  man 

this  nlghL"  The  defendants  objected,  be- 
cause the  language  was  not  a  threat  a^nst 
any  individual.  Testimony  going  to  prove  a 
conspiracy  on  the  part  of  the  defendants  to 
kill  the  deceased,  and  which  resulted  In  his 
death,  had  already  been  given  in,  and  also  It 
had  been  proved  that  the  defendants  came  on 
together  to  the  dance.  This  threat  was  too 
general  to  have  convicted  the  defendant  of 
a  conspiracy  to  kill,  nothing  more  appear- 
ing; but  In  the  light  of  subseqaent  events, 
the  conspiracy  to  kill  having  been  sufficiently 
proved  to  be  sabmitted  to  the  Jury,  and  its 
execution  shown,  the  testimony  was  compe- 
tent to  show  that  the  conspiracy  had  been  al- 
tered into  before  tbe  defendants  reached  the 
house  of  Ingle. 

The  other  exceptions  were  to  tbe  testimony 
going  to  show  threats  against  the  deceased, 
made  before  the  homicide  by  the  defendants, 
at  different  times,  and  not  In  the  presence  of 
each  other.  Ttiis  testimony  was  not  offered 
until  the  fullest  proof  bad  fcieen  received  go- 
ing to  show  that  the  defendants,  on  the  night 
of  the  killing,  had  concerted  and  conspired  to 
take  the  life  of  the  deceased.  The  testimony 
went  to  prove  that  they  sought  opportunity 
to  kill  him  from  the  time  they  saw  him;  that 
they  called  him  aside  from  the  crowd,  after 
having  talked  to  themselves  a  while,  saying, 
"We  have  a  little  settlement  to  make  with 
you;"  that  one  or  two  of  the  witnesses  fol- 
lowed, whereupon  the  defendants  told  them 
to  stay  away;  that  presently  they  went  off 
towards  Ingle's,  after  the  liquor,  and,  return- 
ing, found  the  deceased  sitting  on  a  bank,  on 
the  side  of  the  road;  that  Newton  said, 
"Come  up  here,  Zeb,"  whereupon  Zeb  and 
some,  of  the  witnesses  started,  when  Newton 
said,  "No,  we  don't  want  anybody  but  Keb." 
Jeff  had  the  pistol  in  his  hand,  the  other  two 
defendants  saying  to  the  witness,  "Don't 
bother  Jeff;  let  Jeff,  alone."  Jeff  had  his 
way,  and  shot  and  killed  the  deceased.  These 
defendants  are  brothers,  and  Flasher's  threats 
were  because  of  a  difficulty  between  Jeff  and 
the  deceased.  Under  all  the  circumstances, 
we  are  of  opinion  that  the  testimony  was 
eomi»etent  to  show  that  the  conspiracy  was 
made  and  entered  Into  by  the  defendants  be- 


fore the  night  on  which  It  was  carried  out. 
There  was  no  error  in  the  niUngs  of  bis  boo- 
or.  Afflnned. 

(118  N.  C.  ttSf 
WILLIAMS  V.  0BO8BY  LUMBBB  GO. 
(Snpr«ne  Court  of  Nordi  Oarolina.    Hay  26. 
1896.) 

Statdtb  of  Fraods— FLBiDiNO — pRncciPU  »sni 
Aqbnt— RATiriCATtOM — Trial  — Kekakks  ow 
Court — Damaobs — baiAOB  or  Coktraot. 

1.  In  ao  action  for  damages  for  breadi  of 
a  contract,  after  a  Judgment  by  defattlt  and 
Inquiry  was  reodered,  plaintiff  was  allowed  to 
amend  hia  complaint  aa  a  count  for  damage*, 
and  defendant  was  given  pennissioQ  to  file  an 
answer  so  aa  to  deny  the  amoont  of  damagea. 
Beld,  that  defendant  could  not  detNid  aa  tlie 
ground  that  the  contract  was  within  the  stat- 
ute of  frauds. 

2.  Where  an  agent,  without  anthority,  pur- 
chases goods  for  liis  pnndpal.  tbe  fact  that  tbe 
principal  accepts  ana  pays  for  part  of  the  gooda 
according  to  the  contract  constitntes  a  ratifica- 
tioD  thereof. 

5.  Where,  in  an  action  for  breadi  of  a  con- 
tract defendant,  after  Judgment  by  default  and 
Inquiry,  la  permitted  to  deny  merely  the  daim 
for  damagea.  a  remark  by  the  judge,  on  tbe  ad- 
mission in  evidence  of  a  written  statement  of 
the  terms  of  the  contract,  that  he  would  allow 
the  paper  to  be  read  and  risk  it,  that  when  peo- 
ple contracted  debta  they  must  pay  them,  is  not 
ground  for  reversal,  there  bring  no  evidence  in 
the  case  except  plaintiff's. 

4.  In  an  action  for  breach  of  contract,  that 
tbe  court  aubmittf^d  to  the  jury  a  catciilatioo 
by  it  as  to  the  amount  of  the  damages,  statinft 
thongli,  that  such  calculation  was  not  Wnding 
on  the  Jury,  la  not  errur. 

6.  In  an  action  for  breach  of  a  contract 
to  purcliaae  timber  to  be  cut  and  delivered  by 
the  seller,  tbe  seller  may  recover,  as  damage^ 
the  difference  l>etween  the  contract  price  and 
tlie  cost  of  delivery  of  the  timber,  which  had 
already  been  cut  by  him. 

Clark,  3.f  dissenting. 

Appeal  from  stqjierlor  court,  Graham  comity; 
Robinson,  Judge. 

Action  by  A.  C.  Williams  against  tbe  Crosby 
Lumber  Company.  There  was  a  Judgment  tt>r 
plaintiff,  and  defendant  appeals.  No  error. 

J.  W.  &  R.  L.  Cooper,  for  appellant  DUhird 
&  King  and  Shepberd  &  Bngbee,-  for  appellee. 

FAIRCLOTH,  a  J.  The  plaintlfl*  sues  to 
collect  a  balance  due  him  on  contract  with 
the  defendant  and  for  damages  for  breach 
of  the  contract  The  verbal  contract  was  for 
"large  quantities  of  timt>er,  growing  and  fell- 
ed," on  divers  tracts  of  land  on  the  Cheoah 
and  Little  Tennessee  rivers  and  their  tribu- 
taries. In  his  complaint  the  plaintiff  alleges 
that  under  a  contract  with  defendant  be 
"cut  and  put  a  large  quantity  of  logs  Into 
the  Cheoah  river  in  Otaham  ooonty,  for  which 
labor  the  said  company  partly  paid  plaintiff 
from  time  to  time,  leaving  a  balance  of  $50U 
still  due  therefor,  which  sum  the  plaintiff 
is  entitled  to  recover,  over  and  above  any 
apd  all  counterdaims  and  set-offs  known  to 
the  plaintiff."  The  complaint  also  alleges  that 
the  defendant  in  18^  pretended  to  sell  to 
one  Belding,  one  of  the  subscrlbora  to  its 
stock,  "all  of  its  timber  cat  and  standing^  and 
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loss  In  the  stnama,  with  all  Ita  sawmill  and 
■MUdUnBty*  lEDfileiiienti,  and  Tit^ff'^f;  ftt  tbe 
InaignlOcant  eum  of  f  100,  while  In  fact  this 
property  wo*  worth  semal  hundred  thou- 
sand doUais;  •  •  •  that  aald  sale  and  con- 
veyance •  •  •  were  Inoperatlre  and  void, 
as  being  done  without  authority,  and  likewise 
fraudulent  and  roid  as  against  creditors  for 
lack  of  Taluable  consideration  and  bona  fides, 
and  was  further  void  as  against  this  plaintiff 
and  Its  other  creditors  upon  the  actual  intent 
which  it  had  thereby  to  hinder,  delay,  and  de- 
fraud its  credib^s,"  It  further  alleges  that 
"tbe  defendants  are  noiuresldents,  and  cannot, 
after  due  diligence,  be  found;  *  •  •  that 
he  has  taJwn  out  a  warrant  of  attachment, 
and  bad  the  same  levied  upon  a  large  quan- 
tity of  logs  in  Graham  county.  In  the  streams 
and  outside,  and  on  tbe  standing  timber  on 
said  69  tracts  of  lands,"  etc  He  then  de- 
mands Judgment  for  his  debt,  and  that  the  at- 
tectied  property  be  sold  to  satisfy  his  jodf* 
ment.  To  this  complaint  no  answer  or  de- 
murrer was  filed,  and  at  spring  terat,  1895,  a 
Judgment  by  default  and  inquiry  was  render- 
ed. At  fall  term,  1895,  the  Inquky  was  taken, 
and  "by  consent,  the  plaintiff  baTlng  been  al- 
lowed to  BO  amend  bis  complaint  as  to  set 
up  such  claim  as  be  may  hare  against  tbe 
defendant  for  damages  sustained  by  him  by 
reason  of  defendant's  breach  of  its  contract, 
and  the  defendant  being  allowed  to  answer, 
denying  the  dam&ge  alleged,  and  both  amend- 
ment and  answ«:  being  treated  as  in  without 
objection,  certain  Issues  were  submitted  to 
the  Jury,"  which,  with  the  responses  thereto, 
are  as  follows:'  "(1)  What  amount  is  due  and 
owins  to  plaintiff  from  defendant  on  account 
of  logs  cut  and  delivered,  and  others  cut  and 
not  delivered?  Answer.  |313j£S.  (2)  What 
damage  has  plalntllS  sustained  by  reason  trf 
defendant's  breach  of  contract?  A.  $86^." 
Judgment  was  entered  for  $400,  with  interest 
till  paid,  and  Interest  on  $313^  from  Aufusr 
21,  till  the  first  day  of  this  term,  and 
costs. 

The  plaintiff  testified,  over  the  defendant's 
objection,  that  he  contracted  to  sell  the  trees, 
in  parol,  with  John  Swan,  as  agent  of  the 
defendant  company;  and  that  he  had  cut, 
sawed,  and  peeled  lai^e  quantities  of  different 
kinds  of  wood,  and  had  delivered  7,000  feet 
of  poplar  of  the  lengths  required  by  the  con- 
tract; all  of  which  testimony  the  defendant 
objected  to  on  the  ground  that  Swan  had  no 
authority  to  make  tbe  contract,  and  because 
the  contract  was  Yoli  under  the  statute  of 
frauds,  the  same  being  for  an  Interest  In 
real  estate,  and  not  signed  by  the  party  to  oe 
bound  thereby.  The  objecticm  was  overruled, 
and  this  ertdence  was  allowed  to  go  to  the 
Jury.  Tbe  plaintiff  also  testified  that  be  was 
damaged  $600  in  addition  to  the  timber  con- 
tract. No  objection  to  the  last  evidence  was 
made.  Plalntiif  offered  in  eridence  a  paper 
containing  an  accotmt  in  favor  of  the  defend- 
ant for  articles  sold  to  plaintiff,  on  which 
wa«  a  written  statanwnt  made  tgr  Swan  as 
v.2js.B.Dal4— 51 


to  the  price  the  plaintiff  was  to  have  for  tha 
timbw  when  dellTered.  Objected  to  de- 
fendant as  evidence.  The  court  admitted  it, 
"with  the  remark,  made  In  a  very  pointed  man- 
ner, that  he  would  allow  the  paper  to  be  read, 
and  risk  it;  that  when  people  contracted  debts 
they  must  pay  them."  Defendant  excepted. 
The  court  *'made  a  calculation  and  statement 
of  amount  daimed  by  plaintiff  as  per  alleged 
contract  price  and  as  testified  to  by  plalntlfE, 
and  banded  the  same  to  the  Jury,  and  told 
them  that  it  was  what  the  court  had  cal- 
culated to  be  due  tin  plaintiff  by  defendant 
on  the  contract,  but  fbr  the  Jury  to  make  their 
own  calculations;  tliat  they  were  not  boand 
by  his;  that  It  was  for  the  Jury  to  say  from 
the  evidence  what  sum  was  due  the  plaintiff; 
tliat  the  plaintiff  was  entitled  to  the  con^ct 
price  less  the  stun  it  would  cost  to  put  the 
timber  to  the  river  where  it  was  to  be  deliv- 
ered." Defendant-excepted.  The  court  said  to 
the  Jury  that  the  plaintiff  was  entitled  to 
damages,  and  tbe  amount  was  tar  the  Jury 
to  find  from  the  evidence.  Defendant  ex- 
cited. The  transcript  In  this  case  is  not  as 
easily  understood  as  some  we  have,  and  we 
have  copied  several  of  its  parts  in  order  that 
we  may  arrive  at  it  correctly,  as  near  as  may 
be.  It  may  be  observed  that  the  defendant 
omits  to  answer  or  deny  the  allegation  of  the 
original  complaint,  in  which  the  contract  and 
part  delivery  of  tbe  goods  are  alleged;  so 
these  allegations  stand  undisputed,  and  af- 
firmed by  the  Judgment  by  default  The  per- 
mission to  file  an  answer  to  the  amended  com- 
plaint as  a  count  for  damages  for  the  breach 
ot  contract  was  limited  by  tbe  terms  of  the 
order  to  a  denial  of  the  damages  for  the 
breach,  and  did  not  extend  to  a  denial  of  any- 
thing in  the  original  complaint  and  Judgment 
by  default  The  defendant  offered  no  ctI- 
dence  denying  the  contract  or  damages,  nor 
to  the  agency  of  Swan  as  testified  to  by- the 
plaintiff.  He  simply  relied  on  the  chance  of 
discovering  a  mistake  on  the  part  of  tbe  court 
at  the  triaL  He  does  not  deny  tbe  allegations 
himself,  nor  use  Swan  as  a  witness,  nor 
any  one  else.  He  does  not  plead  the  statute 
of  frauds,  and  he  cannot  avail  himself  of  tbe 
statute  without  pleading  It  as  verbal  con- 
tracts are  not  void,  but  only  voidable  at  the 
option  of  the  pleader.  Curtis  v.  Mining  Co., 
100  N.  C.  401, 13  S.  B.  944;  Longhrau  v.  GUes, 
UO  N.  G.  423,  14  S.  B.  966.  In  this  connection 
It  may  be  stated,  to  avoid  misapprehension, 
that  If  the  complaint  slleged  a  parol  contract 
for  land,  and  the  answer  denied  tbe  contract, 
and  set  up  a  different  contract  the  plaintiff 
could  not  introduce  oral  proof  of  bis  claim, 
if  objected  to  by  defendant  although  the  stat- 
ute of  frauds  Is  not  pleaded.  Gulley  v.  Macy, 
84  N.  a  434;  HoUer  v.  Richards.  102  N.  a 
MS.  9  S.  B.  460.  A  contract  required  to  be  In 
writing  can  be  proved  only  by  the  writing 
Itself,  not  only  as  the  best  but  as  the  only 
admlsslUe,  evidence  ot  Its  existence.  Mor- 
rison T.  Baker.  81  N.  a  7&  Code,  f  683, 
requiring  corporation  ccmtracts  exceeding  9100 
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to  be  In  writing,  was  repealed  by  tbe  act  of 

1896  (chapter  84). 

The  first  exception,  except  as  already  no- 
ticed. Is  that  Swan  had  no  authority  to  make 
the  contract  The  defendant,  having  receiv- 
ed and  paid  for  a  portion  of  the  logs  as  al- 
leged  In  the  original  complaint  and  not  de- 
nied, thereby  ratified  the  contract  made  by 
Swan,  and  la  conclnded  as  to  his  authority 
to  make  the  contract  The  defendant,  In  his 
argument,  however.  Insists  that  the  judge 
ought  to  have  set  out  the  evidence  pertinent 
to  the  question  of  agency,  and  relies  on  Code, 
S  412,  subd.  2.  So  far  as  we  can  see.  the 
evidence  Is  aU  in  the  record  before  us.  We 
cannot  say  that  It  is  so,  but  ttte  appellant  no- 
where suggests  that  It  Is  not  so.  We  bold, 
however,  that  queatioo  to  be  settled  by  de- 
fendant's ratification  as  above  stated.  The 
plqJntUf  testified  that  he  was  damaged  $500 
in  addition  to  the  timber  cohtract,  and  there 
was  no  exception  to  that  evidence.  This  is 
the  only  evidence  on  the  question  of  damages 
that  went  to  the  jury.  The  objection  to  the 
account  of  defendant  for  articles  sold  plaln- 
Uft  we  suppose  was  to  the  writing  thereon  by 
iSwan,  stating  the  price  of  the  timber  when 
delivered  This  is  without  force,  as  It  was 
only  a  statement  by  defendant's  agent  con- 
cerning the  contract  which  he  had  made  and 
they  had  ratified. 

The  next  exception  was  to  the  paper  writ- 
ing above  referred  to  ud  offered  In  evidence 
and  admitted:  "The  court  admitted  the  same 
with  the  remark,  made  In  a  very  pointed 
manner,  that  he  would  allow  the  paper  to  be 
read,  and  risk  it;  that  when  people  contract- 
ed debts,  they  must  pay  them.  Defendant 
excepted."  Whether  the  exception  was  point- 
ed to  the  admission  of  the  paper,  the  pointed 
manner,  or  that  when  people  contracted  debts 
they  must  pay  them,  does  not  appear  from 
the  exception  as  it  should  do.  But,  assum- 
ing that  it  refers  to  the  manner  and  the  last 
part  of  the  sentence,  as  defendant  now 
argues,  we  must  consider  it  that  way.  Code, 
I  413,  says:  "No  judge  In  giving  a  charge  to 
the  petit  jury  cither  in  a  civil  or  criminal  ac- 
tion aihaU  give  an  opinion  whether  a  fact  is 
fully  or  Buffldently  proved,  such  matter  be- 
ing tile  true  office  and  province  of  the  jury; 
bnt  he  shall  state  In  a  plain  and  correct  man- 
ner the  evidence  given  in  the  case,  aod  de- 
clare and  explain  th^  law  arising  thereon." 
We  do  not  approve  the  use  of  such  loose  ex- 
pressions, bnt  the  qneatlon  still  remains 
whether  they  are  a  violation  of  the  statute, 
and  injurious  to  the  party  complaining.  Nu- 
merous decisions  on  this  question  have  been 
made,  and  they  all  agree  that  the  judge  Is 
not  permitted  to  express  an  opinion  as  to 
whether  a  ftct  which  is  for  the  jury  to  find, 
is  fully  or  BOfflcloitly  proved.  In  his  charge 
to  the  jury.  In  the  present  case,  the  remark 
complained  of  was  not  made  in  his  ^rge 
to  the  jury,  bnt  was  an  announcement  to 
counsel  as  to  the  competency  of  the  evidence, 
made  In  the  presence  of  the  jury.   In  State 


V.  Boon,  82  N.  G.  637.  It  was  held  that  "the 
language  of  a  Judge  In  his  charge  to  the  jury 
must  be  read  with  reference  to  the  evidence 
and  points  In  dispute,  and  construed  In  ref- 
erence to  the  context"  In  State  v.  Brab- 
ham, 108  N.  C.  783,  13  S.  £L  2l7  (7),  It  Is  said: 
"Remarks  by  the  court  of  doubtful  propriety, 
are  not  ground  for  exception  where  It  ap- 
pears they  did  no  harm  to  the  prisoner."  In 
State  V.  Browning,  78  N.  0.  S67,  it  Is  stated: 
"In  most  cases  in  the  course  of  the  trial  it 
becomes  necessary  for  the  judge  to  pass  upon 
and  decide  collateral  questions  of  fact,  and 
such  decisions,  taken  abstractly,  and  without 
their  proper  connection  with  other  Qilnga, 
might  seem  to  be  an  opinion  upon  those  mat- 
ters belonging  exclusively  to  the  jury;  bnt 
It  must  be  presumed  that  their  true  import 
and  bearing  are  understood  by  the  jury,  and, 
unless  It  appears  with  ordinary  certainty  that 
the  rights  of  the  prisoner  have  been  In  some 
way  prejudiced  by  the  remarks  or  conduct  of 
the  court  it  cannot  be  treated  as  error."  State 
V.  Angel,  7  Ired.  27:  "The  act  of  assembly 
restraining  Judges  from  expressing  to  the  ju- 
ry an  opinion  as  to  the  facts  of  the  case  only 
applies  to  those  facts  respecting  which  the 
parties  take  issue  or  dispute."  State  v.  Dick, 
2  Winst  45,  after  stating  the  general  role, 
says:  "But  if  the  party  excepting  could  not 
possibly  be  injured  by  It,  It  Is  not  ground  for 
a  venire  de  novo."  Recognl^ng  the  general 
rule,  these  cases  are  cited  to  show  that  un- 
less It  appears  reasonably  certain  that  the 
party  Is  prejudiced  in  the  minds  of  the  jury, 
there  Is  no  error.  In  the  present  case  Uie 
Judge  was  not  charging  the  jury.  There  was 
a  judgment  by  default  and  Inquiry,  establish- 
ing a  legal  liability  of  the  defendant  to  the 
plaintiff  for  something.  There  was  no  evi- 
dence in  the  case  except  the  plalntifTs. 
There  was  no  denial  by  plea  or  proof  on  the 
^rt  of  the  defendant  and  It  appears  unrea- 
sonable to  suppose  that  the  verdict  would 
have  been  difterent  without  the  remark  of 
the  court  as  above  stated.  As  to  the  manner 
of  the  judge,  we  have  no  suggestion,  except 
so  far  as  the  words  explain  themselves. 

The  next  exception  was  that  the  Judge 
made  a  calculation  "as  pet  alleged  contract 
price,  and  handed  it  to  the  jury,'*  t^lng  tbem 
to  make  their  o\ni  calculation,  that  they  were 
not  bonnd  by  his,  that  th^  must  find  the 
amount  from  the  evidence,  etc.  as  we  have 
already  stated.  This  seems  harmless,  and 
we  understand  it  is  frequently  done  1^  the 
Judge  without  prejudice  to  any  one.  The  In- 
terest on  $313.25  from  Ai^ust  21.  ISM.  till 
the  first  day  of  the  trial  term  must  be  elimi- 
nated on  final  settlement,  as  we  most  pre- 
sume that  was  included  In  the  verdict  as 
rendered. 

The  main  qneatlon  pressed  upon  cor  atten- 
tion was  the  rule  of  damages  In  a  case  like 
the  inesent  His  honor  Instructed  the  Jury 
that  "the  plaintltC  was  entitled  to  the  con- 
tract price,  less  the  sum  It  would  cost  to  put 
the  timber  to  the  rivw.  where  it  was  to  be 
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deUTered."  The  rule  seems  to  be  settled  In 
this  Btate^  but  the  dlversltr  of  opinion  In  oth- 
er places,  and  the  Insistence  of  counsel,  has 
Induced  us  to  look  at  the  autborltiea,  and  re- 
fer to  some  of  them.  By  many  It  Is  urged 
that  the  measure  of  damages  Is  the  difference 
In  the  market  value  of  the  articles  at  the 
place  of  deUrery  and  the  contract  price.  By 
others  It  Is  claimed  that  the  measure  of  dam- 
a^res  la  the  ctrntract  price,  less  any  necessary 
cost  of  pnttlii£  the  goods  at  the  place  of  de- 
lirery.  In  Parker  t.  Smith,  64  N.  C.  291,  It 
was  held  that  a  Judgment  by  default  operates 
as  an  admission  of  a  cause  of  action,  but  the 
plalntltF  must  prore  the  dellTery  of  the  goods 
and  their  value.  In  Adrian  t.  Jackson.  75 
N.  C.  536,  that  when  a  claim  for  damages  is 
certain  In  amount,  or  can  be  rendered  certain 
by  mere  computation,  there  Is  no  need  of 
proof,  as  the  Judgment  by  default  admits  the 
claim.  An  inquiry  la  necessary  only  when 
the  claim  Is  uncertain.  Haitman  t.  Farrior, 
96  N.  G  177:  When  a  verified  complaint  al- 
l^^es  a  promise  to  pay  a  sum  certain  on  de- 
fault, the  plaintiff  is  entitled  to  a  Judgment 
final,  but  when  It  alleges  the  value  of  the' 
property  without  any  promise,  the  Judgment 
should  be  by  default  and  Inquiry.  Qarrard 
V.  Dollar,  4  Jones  (N.  C.)  175:  Upon  a  Judg- 
ment by  default,  nothing  that  would  have 
amounted  to  a  plea  In  bar  to  the  cause  of  ac- 
tion can  be  given  in  evidence  to  reduce  the 
damages.  In  this  case,  the  question  of  the 
measure  of  damages  in  land  sales  was  first 
passed  on  In  our  state,  and  It  was  held  that 
the  measure  of  damages  against  a  vendee 
for  refusing  to  perform  bis  contract  for  the 
porcliase  of  land— the  vendor  being  ready  to 
perform  his  part— is  the  purchase  money  with 
interest  The  English  rule  was  that  the  dif- 
ference between  the  value  and  the  contract 
was  the  measure.  Sedg.  Dam.  192,  so  states 
In  regard  to  land  sales,  but.  admits  on  page 
281  that  it  Is  different  iu  respect  to  sales  of 
personal  chattels.  Oldham  v.  Kerchner,  81 
N.  C.  430:  Here  the  plaintiff  sues  for  failure 
to  deliver  com.  to  be  ground  at  his  mill,  and 
the  measore  of  damages  la  prima  fade  the 
difference  between  the  cost  of  grinding  and 
the  contract  price,  and  the  burden  is  upon 
the  defendant  to  prove  all  matters  In  reduc- 
tion of  such  damages.  Hinckley  v.  Steel  Co., 
121  U.  S.  264,  276,  7  Sup.  Ct  875.  The  de- 
fendant agreed  to  purchase  rails  from  the 
plaintiff  at  $58  per  ton.  On  refusal  to  re- 
ceive the  rails,  the  defendant  was  liable  for 
breach  of  contract,  and  It  was  held  that  the 
rule  of  damages  was  the  difference  between 
the  cost  per  ton  of  making  and  delivering  the 
rails  and  the  $58.  3  Pars.  Cont.  209:  The 
rale  la  well  stated  by  the  authorities:  "If 
the  goods  remained  in  the  vendor's  hands.  It 
may  be  said  that  now  all  his  damage  le  the 
^fference  between  their  value  and  the  price 
to  be  paid,  which  may  be  nothing.  Thla 
would  be  true  if  the  vendor  chose  to  consider 
the  articles  as  his  own.  But  It  does  not  seem 
that  the  law  lays  upon  him  any  such  obliga- 


tion.  He  may  consider  them  as  his  own  If 
there  has  been  no  delivery,  or  he  may  con- 
sider them  as  the  vendee's,  •  •  •  subject 
to  his  call  or  order,  and  then  be  recovers  the 
whole  of  the  price  which  the  vendee  should 
pay."  In  either  case  the  action  Is  upon  the 
breach  of  the  contract  by  the  vendee,  and  It 
seems  reasonable  that  this  election  should  be 
given  to  the  vendor,  and  not  to  the  vendee. 
Sands  V.  Taylor,  6  Johns.  306:  Here,  after 
receiving  a  part  of  the  cargo,  the  defendant 
.refused  to  receive' the  balance,  and  the  plain- 
tiff sold  It  at  the  best-  price  In  the  market, 
and  by  action  recovered  the  differmce  be- 
tween the  proceeds  of  the  sale  and  the  orig- 
inal contract  price.  Bement  v.  Smith,  15 
Wend.  493:  The  defendant  refused  to  take 
a  carriage,  built  according  to  the  terms  of 
the  agreement  The  plaintiff  deposited  the 
carriage  with  a  third  party,  and  notified  the 
defendant  .  The  plaintiff  recovered  the  con- 
tract price.  Masterton  v.  Mayor,  etc.,  of 
Brook^m,  42  Am.  Dec  38:  Held,  that  the 
measure  of  damages  was  the  difference  be- 
tween the  cost  of  doing  the  work  and  the 
agreed  price  to  be  paid.  We  approve  the 
role  pointed  out  in  these  authorities.  The 
recovery  Is  only  the  proximate  contract  prof- 
its, and  does  not  fall  within  the  line  of  in- 
hibited speculative  profita  A  party  con- 
tracts, expends  his  time,  skill,  and  capital, 
and  assumes  risk.  It  would  seem  unreason- 
able to  deprive  him  of  his  direct  profits,  and 
relieve  the  other  party,  simply  because  ,  he 
has  violated  the  agreement  With  the  rec- 
ord aa  It  comes  to  us,  we  can  see  no  error, 
and,  with  the  modification  already  Indicated, 
the  Judgment  Is  modified  and  affirmed. 

CLARK,  J.  (dissenting).  The  ruling  as  to 
Judgments  by  default  and  Inquiry  is  not  ap- 
plicable in  this  case,  for,  though  such  Judg-  , 
ment  was  taken  by  mutual  consent  It  was, 
in  effect  set  aside,  the  plaintiff  at  the  trial 
term  being  permitted  to  amend  his  complaint 
and  the  defendant  to  file  his  answer,  and  the 
issues  atlslng  thereon  were  duly  submitted  to 
the  Jury.  The  plaintiff  testified  that  he  made 
the  contract  with  one  Swan  as  agent  of  the 
defendant.  The  defendant  objected  that  there 
was  no  evidence  of  agency.  The  court  over- 
ruled the  objection,  and  the  defendant  ex- 
cepted. Whether  there  was  prima  facie  evi- 
dence of  agency  was  for  the  court  The 
material  fact  that  Swan  was  the  agent  of  the 
defendant  authorized  to  contract,  was  for 
the  Jury.  The  Judge  overruled  the  exception, 
thus  passing  on  the  fact  himself.  The  ex- 
ception being  made,  it  was  incumbent  on 
the  Judge  to  set  out  the  pertinent  evidence. 
Code,  S  412,  8Ubd.  2,  expressly  so  requires, 
but  there  is  no  evidence  in  the  record  tending 
to  show  the  agency.  It  may  have  been  stated 
on  the  argument  here  that  the  d^endant  had 
theretofore  paid  for  timber  bought  for  It  by 
Swan,  but  nothing  of  the  kind  appears  In  the 
case  on  appeal.  The  record  states:  "Tbe  de- 
fendant objected  to  the  paper  aa  evidence; 
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Tlaft  court  admitted  the  same  with  the  remark, 
made  Id  a  yerj  pointed  manner,  that  be 
would  allow  the  paper  to  be  read,  and  risk  tt; 
that  when  people  contracted  debts,  they  mast 
pay  the  same.  Defendant  excepted."  This 
was  an  expression  of  opinion  that  the  defend- 
ant had  contracted  a  debt  to  the  plaintiff 
which  was  still  dne,  and  onght  to  be  paid, 
and  was  a  violation  of  the  act  ot  1793,  now 
Code.  I  413.  State  t.  Dick.  30  N.  C.  440; 
Re^:er  t.  Davis,  67  N.  0. 186;  State  t.  Dancy, 
78  N.  O.  437.  "The  court  made  calculation 
and  statement  of  amount  claimed  by  plaintiff, 
as  per  allied  contract  price,  and  as  testified 
to  by  plaintiff,  and  handed  same  to  the  Jury, 
and  told  them  that  the  same  was  what  the 
court  had  calcntaited  to  be  dne  the  plaintiff 
by  the  defendant  by  the  contract"  This  was 
an  expression  of  opinion  by  the  court  that  the 
testimony  of  the  plaintiff  was  correct,  and 
thta  could  not  be  corrected  by  the  Judge  add- 
ing therutb:  "But  for  the  Jury  to  make  their 
own  calculations;  that  they  were  not  bound 
by  bis."  State  t.  Dick,  snpra.  Is  exactly  "on 
all  fours."  but,  Indeed,  no  precedent  Is  needed 
to  show  that.  If  this  is  admissible,  the  statute 
designed  to  prevent  the  weight  of  the  Judge's 
views  of  the  evidence  going  to  the  Jury  Is 
henceforth  a  nulUty.  It  Is  a  violation  <tf  sec- 
tion 413  of  the  Code  for  the  Judge  at  any  time 
dnring  the  trial— and  not  In  the  charge  only— 
to  express  an  opinion  before  the  Jury  on  the 
weight  of  the  evidence.  State  v.  Browning, 
78  N.  0.  B55;  March  v.  Verble,  79  N.  a  19; 
Sever  v.  McLaughlin,  Id.  153;  Flckey  v. 
Merrtmon,  Id.  586.  The  plaintiff  testified  that 
be  sold  to  the  defendant  all  bis  poplar  and 
bard-wood  trees  m  100  acrea  of  bud  at  $4.25 
per  M  for  poplar,  and  $4  per  M  for  hard  wood, 
*^hen  cut,  peeled,  sawed  In  logs,  and  de- 
livered to  defendant  on  the  banks  of  Cheoah 
river."  He  farther  testified  that  be  delivered 
only  7,000  feet  of  poplar,  and  that  he  cut, 
peeled,  and  sawed  41.000  feet  of  poplar,  but 
did  not  deliver  It,  and  that  be  cat  and  peeled 
100,000  feet  of  hard  wood,  about  6,000  ot 
this  being  also  sawed  Into  logs  of  the  contract 
length,  but  nime  of  this  timber  was  delivered 
at  the  Cheoah  river,  except  the  7,000  feet  of 
poplar.  Upon  this  state  of  facta  the  court 
charged  as  a  measure  of  damages  that  "the 
plaintiff  was  entiUed  to  the  contract  price, 
less  the  sum  it  would  cost  to  put  tbe  timber 
to  the  river,"  and  the  defendant  excepted. 
Upon  this  the  plaintiff  recovered  (tbe  Jiuy 
doubtless  taking  the  calculation  made  for 
them  by  the  Jndge)  $313.25,  when  only  7,000 
feet  of  lumber  at  94.25  was  shown  to  have 
been  delivered.  There  is  no  evidence  in  tlie 
record  showing  any  state  of  facts  which  conld 
have  autborised  a  verdict  against  the  defend- 
ant for  timber  not  delivered  at  the  sUpolated 
point,  and,  this  instruction  being  excepted  to. 
In  Justice  to  the  defendant  It  was  incumbent 
upon  the  court  to  set  out  the  evidence  per- 
tinent to  that  charge,  and  wblcb  would  Jus- 
tify it  On  the  evidence  as  it  appears  in  the 
record,  thla  Instraction  Is  erroneous.   But,  In 
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any  aspect  of  the  evidence,  even  If  It  had 
been  shown  (as  it  was  not)  that  the  logs  liad 
been  delivered  at  tbe  river,  the  instruction 
was  wrong.  When  the  vendor  divers  the 
goods  at  tbe  place  agreed,  if  the  vendee  falls 
or  refuses  without  cause  to  accept  them,  the 
universally  recognized  rule  of  damages  (save 
in  very  exceptional  cases)  Is  the  difference 
between  the  contract  price  and  tbe  market 
price.  This  Is.  indeed,  elementary  law.  and  is 
to  be  found  easily  accessible  In  all '  of  Uie 
authorities.  2  SutiL  Dam.  {  647,  and  nnmer- 
ous  cases  thm  cited;  Clifton  v.  Newsom.  4ft 
N.  C.  108;  2  BenJ.  Sales.  |  UlT.  and  caaes 
dted  In  note;  Barrow  v.  Amaud,  8  Q.  B.  604; 
S  Pars.  Cent  mai^  p.  209,  and  cases  cited. 
The  instruction  of  the  court  In  this  case  gave 
tbe  plaintiff  more  damages  than  he  could  have 
had  If  It  had  been  shown  that  all  the  timber 
had  actually  been  delivered  at  the  stipulated 
place;  but  In  fact  bis  own  erldrace.  tar  from 
sustaining  the  allegations  made  In  the  com- 
plaint, showed  only  7,000  feet  delivered,  and 
no  excuse  for  faDure  to  deliver  the  balance. 
Bven  if  this  had  been  a  Judgment  by  default 
and  inquiry  (Instead  of  answer  filed,  and  a 
trial  opon  Issues  framed,  as  it  was),  BtiD  It 
would  have  been  a  default  and  Inquiry,  and 
not  a  Judgment  by  default  final.  Hence,  even 
in  that  case.  It  would  have  been  Iseiunbent 
on  tbe  plaintiff  to  prove  Us  case,  the  de- 
fault and  Inquiry  admitting  only  a  cause  of 
action  and  Jadgment  for  costs  till  something 
more  was  proved.  Parker  v.  Smith.  04  N.  OL 
29L  Oldham  v.  Ko^dmer,  81  N.  C.  430,  was 
an  action  by  a  vendee  for  failure  to  deliver, 
and  not,  as  in  this  case,  an  action  by  a  vendor 
for  failure  to  receive  and  pay.  Beddes.  hi 
the  Oldbam  Case,  the  vendee  was  allowed 
to  recover  profits  of  grinding,  because  tbe 
vendor  contracted  well  knowing  tbe  purpose 
of  the  vendee  in  baying.  The  court  further 
Instructed  the  Jury  upon  the  second  Issue  as 
to  damages:  "That  the  plaintiff  waa  entltted 
to  damages;  that,  as  to  the  amount  of  dam- 
ages. It  was  for  the  Jury  to  find  from  tbe 
evidence  what  sum  the  plaintiff  Is  entltied 
to."  Defendant  excepted.  On  this  lasoe  tiie 
plaintiff  recovered  $86.75.  The  record  proper 
(In  tbe  Jadgment  signed  by  the  court}  stntn 
that  *^  consmt  the  plaintiff  bavins  been  al- 
lowed to  so  amend  bis  comphiint  as  to  set 
up  such  claim  as  he  tnay  have  against  tiie 
defendant  for  damages  sustained  by  him  by 
reason  of  defendant's  breadii  of  Its  ctmtiact. 
and  the  defendant  bting  allowed  to  anawer, 
denying  the  damage  alleged,  and  both  amend- 
ment and  answer  being  treated  as  In.  wltboat 
objection,  certain  Issues  were  sabmitted  to 
tbe  Jury  as  follows."  It  Is  oA  the  aeooDd 
of  the  Issues  thus  framed  on  the  pleadings, 
there  b^ng  an  allegation  and  a  denial  at  dam- 
age, that  tbe  Judge  tells  tbe  Joiy  that-  **t3ie 
plaintiff  Is  entitled  to  damages;  bow  much 
is  for  tbe  Jury  to  say."  This  charge  Is  erro- 
neous, certainly  on  the  face  of  the  record: 
and  if  the  state  of  tbe  evidence  was  nieh  as 
to  Justify  this  InstmcHon  tbe  exception  pot 
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the  coort  and  the  appellee  on  notice  to  wnd 
op  tbe  perUilent  erldeiioe  tbat  -woold  snstaln 
It,  and.  It  not  being  sent  np,  and  taking  the 
record  as  It  la  to  be  foll'uid  trne,  ttala  cbaige 
waa  prapa/ty  ocqtted  to,lt  b^ng  ani^rted 
00  evidence,  and  likewise  an  expreeeion  of  opin- 
ion. It  certainly  conid  hare  been  no  guide  to 
tbe  Jwy,  be^nd  tbe  Inatmetian  by  the  eoort 
to  allow  the  plaintiff  something  on  the  second 
IsBoa.  It  may  be  Oiat  the  case  vaa  Imper- 
fecQr  tomOB  ont,  bnt  w«  moat  take  the  nctnd 
aa  we  find  it.  Tbe  appellee  not  having  ex- 
cepted to  flw  appdianf  8  case,  tt  la  as  con- 
fdoalTO  aa  If  settled  by  the  Judge.  Besides, 
it  asfpeum  that  the  Judge  expressed  his  opin- 
ion three  tlmea,  in  the  <diaTge,  that  the  plain- 
tiff ooi^t  to  reeorer.  PoqBiUy  he  ons^t 
We  do  not  know  bow  tbat  may  be,  bnt  his 
honor  ahoold  not  have  Intlmatad  bis  opinion 
to  the  jnry  to  that  effect 
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LLOTD  T.  ALBEM ft  B.  B.  CO 
(Sni^eme  Oanrt  ot  North  Carolina.    May  26, 
1896.) 

BaILBOAX)   COMPANT  —  ACCIDBNT  TO  FSBSON  OK 
TUAOIC~N  EOLIOBNCB. 

X.  In  an  action  for  the  death  of  pIaintiff*B 
intestate,  it  appeared  that,  while  lying  belplesa 
npon  defendant'!  railroad  track,  at  night,  he 
waa  stmck  by  a  train  drawn  by  an  engine  rnn- 
ning  tender  foremoat;  that  the  only  light  used 
on  the  tender  was  a  small  hand  lantern,  held  by 
a  man  placed  there  for  that  purpose,  and  that 
the  train  waa  ranning  2S  miles  an  hour.  Held, 
that  it  waa  for  the  jury  to  determine  whether, 
with  a  headiight,  and  br  the  exercise  of  dne 
diligence,  defendant's  engineer  could  have  dis- 
covered tbat  plaintiff  was  lying  heipleaa  on  the 
track  in  time  to  have  stopped  the  train  before 
it  came  in  contact  with  him, 

2.  Though  a  person  is  lying  helpless  on  a 
railroad  track,  his  negligence  la  not  deemed  con- 
current where,  by  the  exercise  of  ordinary  care, 
the  company's  servants  coold  have  seen  him  in 
time  b)  prevent  an  injury  by  the  proper  use  of 
the  appliances  at  their  command. 

Appeal  from  superior  court,  Edgecombe 
comity;  Boykln,  Judge. 

Action  by  Laura  Uoyd,  administratrix, 
against  the  Albemarle  &  Raleigh  Ballroad 
Company  for  the  death  of  her  Intestate.  From 
a  Judgment  In  favor  of  piaiwHff,  det^ndant 
appeals.  Afflnned. 

J.  li.  Brldgwa  ft  Son,  for  i^vellant  Don- 
ncil  Qiiiiam  and  J.  H.  Blount,  for  appellee. 

AVSBT,  J.  Tbe  plalntiff'a  intestate  was 
killed  in  the  night  tiy  an  engine  mnning  with 
tbe  tender  in  finnt  at  a  speed  of  abont  26 
miles  an  boor,  and  carrying  a  train  ot  cars. 
He  was  on  the  end  of  a  trestle  when  strliikUL 
Tbe  only  light  used  <m  tbe  tender  was  a 
small  band  lantern,  which  was  held  by  a 
nuuL  ^aced  on  the  tender  for  that  purpose. 
This  presents  the  question  so  faDy  discussed 
In  Pltikett  T.  BaUroad  Co.,  U7  M.  a  616,  23 
8.  B.  2M,  and  caaea  that  have  followed  at 
tUa  tetm.  Motwtthstandlng  the  neg^gence  of 
the  (dalntUPa  intaattats  in  *»pM^Tig  ^fanstlf 


to  danger,  eonXd  tbe  defendant,  by  subsequent- 
ly avtddlng  some  cardesa  act  or  nes^lgent 
omission  of  duty  have  prevented  the  coUi- 
sl(m  with  its  serlona  conseqnaiceaT  The  en- 
gine conld  not  have  been  turned  aronnd  wltb*  . 
out  the  use  of  a  turntable,  and  under  the 
drcnnurtances  tt  is  not  probable  that  by  keep- 
ing tbe  most  TlgUant  ontlo(d:.  with  a  small 
lantern  on  tbe  toider,  the  defendant  donid 
have  seen  tbe  intestate  in  time  to  atop  tbe 
tain  before  it  came  in  contact  wltb  him,  if 
we  siqipose  that  he  waa  lying  prostrate  npon 
tbe  track,  and  aR^arently  helpless.  The  court 
carefully  instructed  the  jury  tbat  If  the  en- 
gineer or  watchman  actually  saw  fbe  Intes- 
tate walking  npoi  the  trade,  apparently  in 
posseaslon  of  ^  of  his  powers  and  faculties, 
either  waa  warranted  In  acting  on  the  as- 
sumption that  he  would  step  off  before  tbe 
train  readied  him,  unless  be  was  seen  iq^n 
a  treatia,  with  all  of  tbe  peril  Incident  to  sncb 
a  dtuatidn.  oUrk  t.  Ballroad  Co..  100  N. 
0.  4S0,  14  8.  B.  43.  We  may  aaanme  that^ 
acflng  upon  the  Instnictlon  given,  the  Jury 
condnded  that  by  the  exerdse  ot  proper  care 
the  defendant's  serrants  ml^^t  have  seen  the 
Intestate  in  time  to  prevent  tbe  colllMon,  and 
that,  if  seen,  be  wonld  have  appeared  to  them 
to  be  prone  upon  the  track,  or  in  peril  on  the 
trestle.  Tbe  point  mvolved  may  be  discussed 
upon  the  supposition  tbat  the  Jury  did  not 
believe  from  the  testimony  fliat  the  deceased 
waa  widUng  i^wn  tbe  track  beyond  the  trestle 
when  he  was  seen,  or  could  bj  a  proper  out* 
look  have  been  seen.  But  It  was  ne^gence 
on  tbe  part  of  the  def^dant  to  run  its  engine, 
after  night,  rear  in  front,  without  such  a  Ught, 
for  two  reasons:  First,  because  by  Ita  aid 
the  Intestate  might  possibly  have  beien  seen 
in  time  to  atop  the  train,  and  avert  tbe  acci- 
dent; and.  secondly,  because  every  person 
who  used  the  track  aa  a  footway  under  tbe 
Implied  license  aS  the  defendant  had  reason- 
aUe  ground  to  expect  that  radi  care  would 
be  exercise^  and  to  feel  secure  In  acting 
iqion  tbat  sivpositlon.  But  a  wftne«  was 
introduced  who  tesUfled  that  the  engineer, 
with  the  aid  of  a  headlight,  could  not,  mider 
any  drcnmstances,  have'  seen  a  person  on 
tbe  trad^  in  his  front  in  time  to  have  stop- 
ped the  train  before  coming  in  cdllslon  with 
him.  This  was  an  (^ilnlon  wbich  the  jury 
were  not  obliged  to  accept  as  condnstre. 
How  far  tbe  «igineer  on^t  to  bave  been 
able  to  see  in  front  by  means  of  a  good  taead- 
ll^t  Is  a  gnesUon  (like  determining  within 
what  distance  a  train  can  be  stoi^>ed  under 
given  clrcnmstsnces)  the  solution  of  which  de- 
pends xspoB  the  exercise  of  good  common 
sense,  and  the  use  of  knowledge  acquired  by 
observation  and  experience.  Deans  v.  Rail- 
road Co.,  107  N.  a  688,  12  &  O.  77.  and  «a 
thoritles  there  dted.  Both  Inquiries  were  In- 
volved in  passing  iq>on  tbe  Issues,  and  the 
Jury  were  at  liberty  to  take  notice  of  etuA 
matters  of  general  knowledge  as  are  mvolved 
in  the  determinatlw  of  the  qoesttm  whether 
a  headltfi^  In  fftnt  would  have  enabled  the 
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futfaf  -  to  see  Uie  Injured  person  In  time,  1^ 
the  use  of  the  apphances  at  hla  eomnund, 
to  hare  prevwted  the  accident  If  the  Jury 
ftnrnd  that  a  headlight  would  bare  enabled 
the  defendant,  Igr  doe  diligence  on  the  part 
of  Its  serrant,  to  hare  seen  the  Intestate  In 
time  to  have  stopped  the  train  before  reach- 
ing him,  then  the  fiUtore  to  provide  one,  and 
hare  It  at  the  front,  vnm  a  conttnulng  negli- 
gent omission  of  a  datr.  the  patormance  of 
which  wonkt  have  given  the  defendant  the 
last  dear  chance  to  inevent  the  Injury,  and 
therefore  have  made  tts  negligence  the  proxi- 
mate cause  ftf  It.  Pldcett  t.  Ballroad  Chk, 
snpra.  .The  omlsrimi  of  dntj  consisted  in 
nmnlng  and  eontlnning  to  ran  the  train  with- 
out a  propw  Ught  In  front,  after  the  intes* 
tate  went  upon  the  trade,  and  possibly  fell 
asleep  there.  The  defendant's  servants,  see- 
ing It  was  daxfe,  might  have  stoM>ed  the  train 
upon  the  track,  and  waited  till  morning,  be- 
fore moving  «i  towards  Tarboro.  A  still 
safer  coarse  wonld  have  been  to  have  run 
bade  to  a  tomtslde,  and  placed  the  headlight 
In  front  before  starttng.  It  is  to  offer 
iritnesses  to  conclude  either  conrts  or  Jules 
from  toqnlring  whether  a  headlight  h^l^  an 
ei^lneer  to  see  or  so  blinds  him  as  totall?  to 
prevent  Us  seeing.  If  llim  were  ai^  ftvonda- 
tlon  for  the  defendants  ccmtoition  on  this 
point.  It  might  be  qnestlonaUe  whether  tbe 
warning  to  persons  in  die  front  would  not 
be  ^rea  at  too  great  a  cost.  If  enabling  them 
to  see  rendered  It  Impossllde  to  avert  Injnrj 
by  keeping  an  outlook  from  the  engine.  In 
refusing  to  desist  from  ronnlng  to  such  a 
manner  after  night,  the  defendant's  servants 
volmrtartly  incurred  such  risk  every  moment, 
as  tbe  jury  fonnd,  due  to  the  fiUlnre  to  move 
with  the  headllght  In  front  This  case  Is 
easily  distlngalshaUe  from  Styles  v.  Ballroad 
(dedded  at  this  term)  24  S.  B.  740;  There  the 
judge,  In  effed;  bdd  the  Jury  that  the  failure 
to  remove  earth  whteh  had  been  allowed  neg- 
llgentty  to  aecumnlate  before  thp  plaintiff  at- 
tempted to  esoyw  danger  tram  a  paaahig 
train  by  going  upon  It  was  the  proximate 
cause  of  the  injuiy.  Tlie  negligence  In  the 
case  at  bar  consisted  in  running  wIUiQut  a 
headlight  if  by  Its  use  the  train  ml^t  have 
been  stopped  after  the  injured  imr^  exposed 
blmsdf.  ^e  leaving  of  tbe  eartb  unmoved 
was  a  tact  accomplished  bd!ore  the  platotlff, 
Styles,  attempted  to  take  refuge  upon  It  It 
could  not  have  been  taken  away  thai  in  time 
to  avert  the  Injury.  In  the  case  at  bar  It 
was  a  quesUon  for  the  Jury  whether,  after 
the  plalntlflT's  -totestate  had  exposed  himsdf 
to  danger,  the  defendant's  servanto  might,  by 
the  lue  of  a  headlight,  have  sera  him  In  time 
to  have  stopped  the  engine  and  averted  the 
aeddent;  and  the  court  properly  left  the  Jury 
to  determine  It  It  Is  now  settled  law  In 
this  state  (Pickett  v.  Railroad,  snpra)  that 
notwithstanding  the  Cut  that  a  person  who 
Is  lying  InsendUe  upon  a  railway  tradi  Is 
drunk,  his  ne^gence  Is  not  deemed  concur^ 
rent  where  tbe  company's  servants,  by  the 


exercise  of  ordinary  cue,  could  have  seen  him 
to  time  to  have  prevenbed  the  Injury  1^  ttie 
proper  use  of  the  apidlanoes  at  their  «Hn- 
mand.  The  fact  tUit  the  court  below  ad- 
hered  to  this  view  of  the  law  befwe  Sndtfa 
V.  BaUroad  Oa  (N.  O.)  19  S.  B.  868,  923^  liad 
been  overruled,  cannot  be  assigned  aa  enor, 
now  that  the  later  ruling  of  the  court  sgstalw 
tbe  portion  of  the  tilal  Judge.  The  ehaige 
Is  long,  but  a  careful  review  of  It  dlsdoaes  no 
such  InconslstencT  as  was  calculated  to  nols- 
lead  the  Jury.  The  Inference  which  must  be 
drawn  from  the  finding  to  the  light  of  the 
instruction  given  Is  that  the  Jury  believed  that 
with  a  headllght  the  engineer  coold.  by  due 
diligence,  have  discovered  that  the  plaintiff's 
totestote  was  lying  helpless  upon  the  track, 
to  time  to  have  stopped  the  trato  b^ore  com- 
ing to  contact  wttb  him.  For  the  reasons 
given,  the  Judgment  Is  affirmed. 


(US  N.  a  Ml) 

OAKIMt  V.  TATK 
(Snineme  Oourt  of  North  Canrfina.    Blay  26, 
1896.) 

Malioiodb  Pbosioutio]*— BviDKiras— HUTAn  ow 

JCSTIOB. 

1.  Where  the  facts  disclosed  by  d^endant 
to  the  JuBtice  of  the  peace  did  not  constitute 
perjury,  defendant  is  not  reBponsible  for  the 
error  of  tbe  jastlce  in  fillins  the  warrant  ss 
for  perjnry,  so  aa  to  render  turn  liable  tor  the 
mahciooB  prosecution  of  the  accused  on  such 
a  charge. 

2.  In  an  action  for  malidons  prosecution 
of  plaintiff  on  a  charge  of  perjury,  ft  appeared 
that  defendant  disclosed  to  the  jastJce  of  the 
peace  facts  showing  that  plaintiff  executed  a 
mortgage  to  defendant,  concealing  the  existence 
of  a  prior  mortgage.  The  jnsace,  supposing 
the  crime  was  perjnry,  filled  up  the  affidavit, 
which  was  signed  by  defendant's  a^ent,  and 
which  recited  that  plaintiff  had  committed  per- 
jury, to  wit  that  he  had  given  a  mortgage  stat- 
ing that  there  was  no  other  lien  on  the  prop- 
erty mortga|;ed,  and  indorsed  the  warrant  as 
one  for  perjury;  and,  on  the  warrant  being 
read  to  defendanfa  agent,  he  stated  that  it  was 
his  complaint  The  return  of  the  Justice  to 
the  clerk  of  the  superior  court  in  regard  to  the 
criminal  cases  tried  before  him  stated  that  the 
case  against  plaintiff  was  one  In  which  he  was 
guilty  of  fraud,  he  having  discovered  after  its 
trial  tliat  tbe  crime  was  not  perjury;  and  the 
justice  testified  that  the  matter  investigated 
before  him  in  the  criminal  case  wits  "giving  a 
mortgage,  and  stating  in  the  mortgage  that  it 
was  the  only  lien."  Held,  that  the  evidence 
was  insufficient  to  show  a  prosecution  by  de- 
fendant against  plaiatlff  for  perjury. 

Appesl  from  superlOT  court  Caswell  coun- 
ty; Starbnck,  Judge. 

Action  B.  W.  Oakley  against  J,  A.  Tate. 
From  a  Judgment  tor  pislntlff,  defendant  ap- 
peals. Reversed. 

Affidavit  on  Which  Platotlff  was  Arrested. 

"Before  B.  U  Mitchell.  J.  P.  J.  W.  Mur- 
ray, agent  for  J.  A.  Tate,  complatos  and  says 
that  at  and  In  said  county,  and  to  EUgbtower 
township,  on  or  about  the  4th  August  1893, 
B.  W.  Oakl^  did  commit  perjury,  to  wit 
making  a  stotement  that  there  was  no  daim 
on  property  that  they  bad  mortgaged  to  said 
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J.  A.  Tate,  contrary  to  the  form  of  tbe  stat- 
ute, and  against  tbe  peace  and  dignity  of 
the  state.    [Signed]  J.  W.  Murray,  Agent 

"SntMtcribed  and  sworn  to  before  me,  the 
8th  of  Blay*  18M.  [Slenedl  X<.  Mitchell, 
J.  P." 

Issues. 

"(1)  Did  the  defendant  maUcioosIy  prose- 
cute the  plaintiff  on  a  charge  of  perjury 
without  probable  cause?"   Answer:  "Yea." 

"Was  said  prosecution  terminated  by 
compromise  or  agreement  with  or  by  pro- 
curement of  the  plaintiff,  Oakley?"  Ajoswer: 
"Na"  ifi)  **What  damages.  If  any,  has  the 
ptolntlff  sustained?"  Answer:  "We,  the  jury, 
assess  damages  £ar  tbe  plaintiff  at  three 
hundred  and  fifty  dollars." 

Judgment 

■The  jury  having  found  all  the  issues  sub- 
mitted in  fftTor  of  the  plaintiff,  and  assessed 
his  damages  at  three  hundred  and  fifty  dol- 
lars. It  is  ordered  and  adjudged  that  the 
plalpt^ff  recorer  of  the  defendant  the  sum 
of  three  hundred  and  fifty  dollars,  with  in- 
terest thraeon  from  tin  21st  of  October,  1895, 
until  paid,  and  the  costs  of  this  action,  to  be 
taxed  by  the  cleric  of  this  court" 

J.  W.  Murray,  witness  for  defoidant,  testi- 
fied: "1  was  In  defendant's  employment 
Tate  told  me  to  take  out  a  warrant  for  the 
plaintUt  for  stating,  when  he  gave  the  mort* 
gage  of  August,  1808,  that  there  was  no 
other  mortgage  on  crop,  when  In  fact  there 
was  one.  He  gare  me  the  mortgage  to 
cazry  to  the  Justtee,  Mr.  Mitchell.  I  did  so. 
I  explained  the  case  to  the  Justice.  He  said 
he  supposed  it  was  perjury,  but  he  would 
write  down  the  ddnltion  of  ^terjury*  In  the 
complaint  The  Justice  wrote  the  aiBdavlt 
I  signed  It  ud  swrae  to  it" 
-  R.  L.  Mitchell,  witness  for  the  defendant 
testifled:  "Mr.  J.  W.  Murray  came  to  my 
house  at  2  p.  m.,  1^  8,  1804,  and  said  Mr. 
Tate  had  sent  him  to  get  a  warrant  against 
Oakley  for  giving  a  mortgage,  and  stating 
there  was  no  othor  mortgage  when  there 
was  one.  I  told  Uumj  that  I  had  rather 
hare  counsel  before  I  tried  tt  u  I  did  not 
know  what  head  It  would  come  under,  and 
what  the  punishment  would  be.  Miirray 
said  Tate  wanted  it  tried  the  next  day.  1 
got  my  book,  and  read  a  clause  In  it  to  Mnr^ 
n^.  He  said  he  did  not  know  whether  it 
came  under  that  head  or  not  I  told  htm  I 
would  put  that  down  In  the  afiSdavlt  and 
also  state  the  facts  as  he  had  stated  them.  I 
wrote  It  out  that  way,  and  he  took  the  war- 
rant to  the  officer  that  evening.  The  clause 
I  read  to  Murray  In  the  ImoSl  was  under  the 
head  of  'perjury,'  and  that  was  why  that 
word  was  used.  CTo  all  this  evidence  plain- 
tiff objected.)  The  mortgage  was  present 
and  I  read  It  over.  The  trial  took  place  at 
BidgevlUe,  next  day.  May  9,  1804,  at  2  p.  m. 
I  read  the  warrant  In  the  presence  of  Tate, 
and  he  wm  sworn,  and  said  that  was  his 
complaint   Bharpe  testified  thai  he  read  tbe 


mortgage  to  Oakley,  and  that  Oakley  did  not 
state  that  there  was  a  mortgage  due  to  tbe 
Taylors.  The  matter  Investigated  was  Oak- 
ley's giving  a  mortgage,  and  stating  In  the 
mortgage  that  It  was  the  only  lien.  Oakley 
was  bound  over  to  next  term  of  court  Some 
time  after  that  I  received  a  note  from  Tate. 
Did  not  think  that  it  would  be  needed  again. 
Do  not  know  where  it  U.  When  I  got  It  I 
did  not  think  it  wonld  ever  be  needed  again. 
Have  not  searched  ior  it  I  remember  Its 
contents.  (Plaintiff  objected  to  witness' 
stating  contents  of  note.)  Tate  wrote  that 
the  matter  had  been  amicably  settied,  and 
that  if  I  had  not  returned  the  papers,  that  I 
should  not  do  so,  and  wanted  it  stopped  at 
as  little  cost  as  possible.  X  made  return  of 
my  action." 

Bxhiblt  a 

"Return  of  B.  L.  Mitchell,  J.  P..  to  August 
Term,  18M.  To  B.  B.  Adams,  Cleik  Supe- 
rior 'Court:  Hie  following  Is  a  list  of  crim- 
inal actions  tried  before  me  and  finally  dis- 
posed of  since  the  lart  tena  of  the  superior 
court  held  in  tanceyvill^  In  April,  iSSH. 
(1)  State  vs.  a  F.  Oakley.  The  Judgment 
of  the  court  was  that  defendant  was  guilty 
of  fraud,  but  the  case  was  afterwards  ami- 
cably setUed -between  the  parties,  J.  A.  Tate 
and  C  7.  Oakley,  by  Mr.  Oakley  paying  the 
debt  that  was  claimed  on  the  mortgaged 
property.  <2)  State  vs.  SI.  W.  Oakley.  The 
Judgment  of  tbe  court  and  the  settlement 
between  the  parties  ven  the  same  as  in  the 
first  case.  F.  A.  Tate  paid  the  costs  in  both 
cases.  I  also  send  herewith  the  papers  in 
the  above  cases.  [Signed]  R.  L.  Mitchell, 
Justice  of  the  Peace,  Hlgtatower  TownsUp." 

On  cross-examination  testified:  "I  think 
Tate  was  present  at  trial  when  I  read  the 
warrant  ftwl  I  asked  him  if  tiiat  was  his 
complaint  and  he  said  it  was.  I  made  my 
return  under  tbe  head  of  a  *fraud,'  because  1 
found  out  after  tbe  trial  the  defendants  woe 
not  guilty  of  perjury." 

Upon  the  close  of  the  evidence,  and  before 
going  to  the  Jury,  counsel  stated  th^r  con- 
tentions. Counsel  for  defendant  contended 
that  there  was  not  sufficient  evidence  upon 
edttuT  the  first  or  second  Issue  to  go  to  the 
Jury,  and  orally  asked  the  court  to  so  hold. 
The  court  declined  to  so  hold,  uid  defendant 
excepted.  Counsel  further  contended  that 
the  defmdant  was  not  responsible  for  the 
error  of  the  Justice  in  his  definition  of  **per- 
Jury,"  and  that  there  was  no  evidence  that 
the  defendant  had  prosecuted  such  a  charge, 
and  the  first  issue  should  be  answered.  "No." 
His  honor  stated  that  he  agreed  to  the  propo- 
sition that  defendant  could  not  be  held  re- 
sponsible for  the  error  committed  by  the  Jus- 
tice, but  declined  to  bold  that  there  was  no 
evidence  that  the  defendant  had  prosecuted 
tiie  plaintiff  for  peijuiy.  Dtfendant  ex* 
cepted. 

Upon  the  qnestitm.  Old  the  defendant  pros- 
ecute tbe  plaintiff?  the  court  charged,  in 
part  u  follows:   "That  the  defendant  could 
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not  be  held  responsible  tor  any  mistake  made 
by  tbe  Justice  of  the  peace  or  by  Murray  In 
bellerlng  that  the  facts  constituted  the  of- 
fense of  perjury;  but  If  the  defendant,  after 
the  warrant  was  issued,  connected  himself 
with  and  carried  on  the  prosecution,  then. 
If  the  Jury  were  satisfied  that  the  proseca- 
tlou  was  for  perjury  and  malicious,  they 
would  answer  the  first  Issue,  'Yes.' "  To  this 
tnstniction  defendant  excepted. 

There  was  no  exception  to  the  charge  In 
submitting  to  the  jury  the  questions  of  ac- 
tual and  punitlTe  damages  upon  the  third 
issue,  except  that  the  question  of  damages 
should  not  have  been  submitted,  for  the  rea- 
son that  the  only  charge  In  the  complaint 
Is  that  an  accusation  of  perjury  was  made, 
and,  when  the  plalntifF  failed  to  sustain  that, 
he  was  entitled  to  no  damages  whatever. 
Verdict  for  plaintiff.   Defendant  appealed. 

J.  W,  Orahain,  tw  appellant  J.  A.  Z«ong, 
for  appellee^ 

FAIBCLOTH,  0.  J.  It  Is  clear  that  the 
defendant  never  intended  or  authorized  a 
warrant  to  be  Issued  against  the  plaintiff  for 
perjury.  This  appears  from  the  evidence 
of  Sqolre  Mitchell  and  Murray,,  the  defend- 
ant's agent  The  facts  stated  In  the  affi- 
davit do  not  constitute  peijury.  The  justice 
was  at  a  loss  to  determine  the  offense,  but 
after  Ipoldng  In  "his  book"  under  the  head 
of  "perjury,"  he  concluded  that  must  be  the 
offense,  and  so  he  filled  up  the  warrant  and 
proceeded.  We  think  lils  honor  properly 
held  that  the  defendant  could  not  be  held 
responsible  for  the  error  committed  by  the 
Justice.  This  is  the  common  sense  of  the 
matter,  and  it  was  so  expressly  held  in  Mc- 
Neoly  V.  Drisklll,  2  Bhickf.  259. 

The  defendant  specially  asked  his  honor  to 
hold  that  **upon  the  whole  of  the  evidence, 
there  Is  no  sufficient  evidence  to  go  to  the 
jury."  This  was  declined.  This  requires 
08  to  examine  the  whole  of  the  evidence. 
The  court  after  exculpating  the  defendant 
for  the  mistake  of  the  justice,  said  to  the 
jury:  "But  if-the  defendant  after  the  war- 
rant was  Issued,  connected  himself  with 
and  carried  on  the  prosecution,  then,  If  the 
Jury  were  satisfied  that  the  prosecution  was 
for  perjury,  and  malicious,  they  would  an- 
swer the  first  issue,  'Yes.' "  Without  pass- 
ing uj>on  that  part  of  the  cliarge  as  a  legal 
proposition,  we  find  error  on  another  ground. 
We  fail  to  find  any  sufficient  evidence  to  go 
to  the  Jury  on  that  question.  The  justice 
says  that  "the  matter  Investigated  before 
me  was  Oakley's  giving  a  mortgage,  and  stat- 
ing in  the  mortgage  that  it  was  the  only 
lien."  It  is  true  he  says  he  read  over  the 
warrant  and  asked  Tate  if  that  was  his 
complaint  and  he  answered  that  It  was. 
This  must  tiave  referred  to  the  facts  stated 
In  the  warrant  instead  of  the  charge  of  per- 
jury. This  view  accords  with  his  own  tes- 
timony, and  that  of  Murray  and  the  justice. 


and  the  course  of  the  proceeding  and  tb« 
Justice's  return.  In  which  he  says  the  de> 
fendant  (plaintiff  here)  was  guilty  of  fraud. 
We  think  his  honor  should  have  directed  a 
verdict  In  favor  of  the  defendant  The  suf- 
ficiency of  evidence  to  be  submitted  to  a 
Jury  Is  stated  In  Young  v.  Railroad  Co.,  118 
N.  O.  932,  086,  21  S.  B.  177.  It  la  unnecca- 
saty  to  examine  the  other  exoeptlona.  Be- 
versed. 


OU  M.  O.  UM) 

ELLSmBBB  T.  OABOLINA  CSNT.  B.  OO. 
(Supreme  Oonit  of  North  OaioBna.   Hay  2B, 
1896.) 

RuLWun  OoKPAHiss  —  AoomaxT  to  Fmaov  am 
Ta&is— CoRTatBQToaT  NseLwnoB 
— Ihstbcotioms. 
L  In  an  action  tor  the  death  of  plaintiff's 

Intestate,  the  issnes,  "Was  tlie  hiteetate  killed 
by  the  negligence  of  the  defendant  ai  alleged 
in  the  complaint?"  "Was  .the  intestate  goBty 
of  contributory  negligence?"  "What  damage. 
If  any,  is  plaintiff  entitled  to  recover?"  are  anf- 
fident  under  proper  tnstmctlons  tnrn  the  court 
to  cover  any  phase  which  tlw  testimony  may 
present 

2.  Where  the  facts  are  in  dispute,  or  more 
tlian  one  Inference  might  be  drawn  trom  the 
testimony,  the  court  should  Instruct  the  jury 
wtiether,  in  any  aspect  of  the  case,  the  acts  of 
either  party  wonld  constitute  cnlpable  care- 
lessness, and  further  ctLarse  that  tneir  verdict 
will  depend  upon  their  determination  of  the 

aaestion  whether,  under  all  the  circnmstancee, 
le  party  charged  with  cnlpabUity  acted  aa 
would  one  exerdsing  the  oidlnary  care  of  a 
prudent  man. 

8.  An  instmetlon  that  "if  the  failure  [of 
deceased)  to  obsinre  or  note  the  danger  was 
caused  by  his  being  dmnk,  or  under  the  influ- 
ence of  liquor,  [plkiatiff]  cannot  recover,"  U 
equivalent  to  charging  that  if  the  jury  foond, 
from  the  testimony,  that  deceased  was  dmnk; 
or  under  the  influence  of  liquor,  plaintiff  oonld 
not  recover. 

4.  It  appeared  that  intestate  was  walking 
on  defendant's  railroad  track:  that  he  was 
overtaken  by  a  freight  train,  which  had  ported, 
the  front  section  l>eing  from  60  to  100  yards  in 
advance  of  the  rear  section;  that  ail  the  ca- 
booses used  on  defendant's  road  were  painted 
green,  a  diffnent  color  from  that  of  the  box 
cars,  and  tliat  a  caboose  was  attached  to  every 
freight  train;  that  intestate  stepped  from  the 
track  till  the  front  section  had  passed,  but  im- 
mediately stepped  upon  the  track  again  with* 
out  looking  back;  that  had  he  looked,  he  eoold 
have  seen  the  rear  section,  by  which  he  was 
run  over.  Some  witnesses  testified  that  intee- 
tate  was  under  the  Influence  of  llqnor;  others, 
that  he  had  dmnk  a  little.  BeUL,  that  it  was 
for  the  jury  to  determine  whether,  under  ail 
the  cireunstances.  intestate  exercised  the  or- 
rery cantion  which  a  prudent  man  should 
have  exen^ed. 

Appeal  from  superior  conrt,  Rlcbmond  ooon- 
ty;  Hoke,  Judge. 

Action  by  W.  W.  Saierbee,  administrator, 
against  the  Carolina  Central  Railroad  Com- 
pany for  the  death  of  plaintiff's  Intestate. 
From  a  Judgment  in  favor  of  defendant 
plaintiff  appeals.  Affirmed. 

Cameron  Morrison  and  Shepherd  &  Busbec, 
for  amiidlaat  UacBae  *  Di^,  for  appdtoe. 

MONTGOMERY,  J.  The  defendant* 8  trahi 
of  '■ars,  having  become  detached,  was  moving 
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along  wtUi  u  InCBTTml  of  from  60  to  100 
yards.  The  plalntUTi  lutestato  and  two  otli- 
en  were  walking  on  tbe  track,  and,  their  at- 
tention being  attracted  1>7  the  noUe  of  the 
train  In  fhOx  rear,  tbey  stepped  off  the  track 
In  good  time.  They  bad  not  obaerred  that 
tbe  train  had  become  detached,  and,  butanUy 
upon  tbe  front  section  having  paned,.tbey 
Jumped  back  tbe  tm^  and  contlnned 
their  walk.  The  other  two,  discovering  the 
rear  seetkm  coming  from  behind  tbem,  got 
ont  of  dangn,  bnt  the  Intestate,  remaining 
w  tbe  track,  was  ran  over  and  killed.  He 
conld  hare  seen  tbe  rear  section  If  he  had 
k>oked.  The  defendant  bad  proper  appUancee 
to  stop  tbe  train,  and  tbe  train  was  properly 
equipped  and  manned.  There  was  evidence 
going  to  show  that  the  Intestate  was  under 
tbe  Influoiee  of  liquor  at  Qie  time  be  was 
killed. 

Tbe  foDoving  tesnes  were  submitted  to  the 
Jury:  (1)  Was  ttie  Intestate  killed  by  the  neg- 
llgoice  of  tin  defoidant,  as  alleged,  in  the 
complalntT  (^9  Was  the  Intestate  gnllty  of 
contrlbntory  negUgenceT  (3)  What  damage, 
If  any.  Is  plaintiff  entitled  to  lecorerT  Tbe 
plfllwtifp  Instated  Ibat  anoth«  Issue  should 
have  been  submitted,  via:  "NotwlthBtJindlng 
tbe  contributory  nc^Igence  of  plaintiff's  In- 
testate, coidd  tbe  defendant  have  avt^ded  tbe 
Injury  by  tiie  exercise  of  ordinary  care  and 
prudencet"  This  was  declined,  but  his  honor 
remarked  that,  If  the  evidence,  after  It  was 
all  In,  jusdfled,  be  would  submit  It  to  the 
Jury.  After  the  evidence  was  concluded,  the 
court,  being  of  opinion  that  the  Issue  was  not 
warranted,  refused  to  submit  1^  and  the  irialn- 
tlff  excepted.  Tbeie  was  no  error  In  this  rul- 
ing of  his  bonw,  fw,  as  be  said,  there  was 
no  evidoice  taiding  to  prove  that  the  def aid- 
ant could  have  averted  the  plaintiff's  Injury. 
'  The  engines  bad  passed  bim  standing  off  the 
track,  and  there  was  no  evidence  that  he 
conld  have  given  him  warning  of  the  separa- 
tion In  the  time  between  his  stepping  back  on 
tbe  track  and  his  injury.  We  do  not  mean  to 
say  tbat  bis  honor  should  have  submitted  the 
Issue  tendered  the  plaintiff  even  If  tbere 
bad  been  testimony  going  to  show  that  the 
defendant  could  have  avoided  the  Injury  by 
the  ezerdae  of  ordinary  care  and  prudence 
after  ttie  Intestate  stepped  back  on  the  track. 
The  Issues  which  had  been  submitted  were 
snfBdent,  under  any  phase  tbat  the  testimony 
might  present  under  proper  Instructions  from 
tbe  court  Denmark  v.  Ballroad  Co.,  107  N. 
a  18B,  12  8.  B.  64;  SberrlU  v.  Telegraph  Co, 
U7  M.  a  S63,  23  S.  B.  277.  But  as.  In  re- 
fusing  plaintiff's  Issue,  bis  honor  also  passed 
upon  the  question  whether  there  was  any  tes- 
timony going  to  prove  that  tbe  defendant 
could  have  avoided  tbe  injury,  in  case  the 
Jury  Should  brieve  tbat  the  idalntlff  con- 
tributed to  Us  own  hurt,  we  have  discussed 
and  passed  upon  tbe  exception,  and  we  find 
no  enor. 

Tbe  flirt  tamsb  nndn  Instrnctloas  tarn  bis 


honor,  was  found  against  the  defmdant,  and 
there  was  no  a^eal;  and,  as  we  have  said 

there  was  no  evidence  tbat  defendant  had  the 
last  dear  dianoe  to  avoid  doing  the  fnjnx7f  - 
tbe  case  resolves  Itself  Into  a  very  nanow 
compass.  Was  the  plaintiff's  Intestote  ordi- 
narily eaiefal,  under  tiie  dvcnuMtancesT  Did 
be  act,  under  all  the  drcmn stances,  as  a 
prudent  man,  similarly  situated,  would  have 
done?  If  so,  be  was  entitled  to  recover;  U 
not,  he  would  not  be.^  It  Is  tbe  province  at 
the  court,  where  tbe  facts  are  undlqmted,  or 
where  but  a  single  Inference  can  be  drawn 
from  the  testimony,  to  Instruct  tbe  Jury 
whether  either  of  the  parties  has  been  neg- 
ligent, and  what  culpable  act  must  be  deem- 
ed tbe  progdmate  cause  of  an  Injury.  Where 
the  facts  are  In  dispute,  or  m«e  than  one  In- 
ference might  be  drawn  from  tbe  testimony 
Ity  febvmlnded  men,  it  is  the  duty  of  tb» 
court  to  Instruct  the  Jury,  when  requested  to 
do  so,  whether,  in  any  aspect  of  the  ease  aris- 
ing out  of  the  teetlmotty,  tbe  seta  of  dtber 
party  would  coastltnte  ctdpable  cardessncss; 
but,  In  such  casein  It  Is  always  tbe  laovlnce 
of  the  court  to  tell  tbe  Jury  that  they  are  to 
determine  whether,  under  all  tbe  ctaxnunstan- 
ces,  the  puty  charged  with  culpability  acted 
as  would  the  Ideal  prudent  man,  and  to  make 
tbetr  verdict  d^iend  upon  their  dedstoo  of 
that  question.  Bussell  t.  Ballroad  Oo.  (fA 
this  term)  24  8.  B.  612;  Baflroad  Co.  v. 
Gnwford,  24  Obto  St  631.  Though  the  facta 
in  this  case  as  to  the  intestate's  contributory 
negligence  were  undisputed,  yet  his  honor 
took  the  view  that  more  than  one  Inf oence 
might  be  drawn  from  the  testimony,  and  nib- 
mltted  tbe  question  to  tbe  Jury.  The  plaintiff 
made  no  eneptlon  to  this  course.  It  was  In 
^oof  tbat  the  Intestete'B  home  was  near  the 
place  where  he  was  killed,  and  he  was  going 
home  on  tbat  day;  tiiat  the  train  was  a 
freight  train;  tbat  all  the  caboose  cars  were 
painted  green,  different  from  the  color  of  box 
cars,  and  tbat  a  caboose  Is  attached  to  every 
frdght  train;  that  tbere  was  no  obstruction 
which  could  have  prevented  the  deceased 
from  seeing  the  cars  If  he  bad  looked;  and 
that  some  of  the  wltnesms  said  that  tbe  de- 
ceased was  under  tbe  Influence  of  liquor,  and 
others  that  he  bad  only  drunk  a  small  quan- 
tity. Tbere  was  enough  testlmcmy  going  to 
show  negUgenoe  on  the  part  of  tbe  plaintiff's 
Intestate  to  be  submitted  to  fbK  Jury,  they 
tog  the  sole  Judges  of  Ito  weli^t  and  Im- 
portance 

His  honor  charged  the  Jury:  "The  law  re- 
quires of  persons  wbo  enter  on  a  railroad 
track  to  exercise  the  ordinary  care  of  inudent 
persons  to  llta  circumstances,  and  tfa^  are 
required  to  look  and  Usten,  and  to  take  notice 
of  danger  which  they  could  so  discover,  and 
th^  ti«  acctndlns^y  reqidred  to  Utak  both 
ways;  but.  to  a  case  like  this,  the  matter  to 
left  to  the  Jury  to  say,  on  tbe  whole  evi- 
dence, and  under  all  tbe  drcmnetances, 
wbetiiK  tte  totestato  «m  In  Oo  exerelse  of 
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tbe  ordinary  care  of  a  prudent  person  In  fall- 
lug  to  otMerre  and  take  note  of  his  danger, 
with  this  special  direction,  which  tbe  OTidence 
makes  jtertlnent:  that  if  the  failure  to  ob- 
serve or  note  tbe  danger  was  caused  by  his 
being  drank,  or  under  the  Influence  of  liquor, 
tbe  plaintiff  cannot  recoT^*,  and  In  such  case 
the  jury  should  answer  tbe  second  Issue, 
'Yea.'  With  this  special  direction  tbe  matter 
Is  submitted  to  tbe  jury,  to  say,  on  tbe  whole 
evidence,  whether  the .  deceased  was  in  the 
exercise  of  tbe  ordinary  care  of  a  prudent  per- 
son in  going  upon  the  track  Just  after  tbe 
front  section  of  the  train  had  passed,  and 
falling  to  observe  and  note  the  dangrer  from 
rear  cars,— the  plaintiff  contending  that  his 
Intestate  had  a  right  to  suppose  that  all  tbe 
train  bad  passed,  and  that  no  cars  were  so 
near  behind  tbe  others,  and  that  thae  was  no 
danger  In  that  direction;  and  defendant  con- 
tending that  the  deceased  was  negligent,  In 
any  event,  for  going  on  the  track  without 
looking  both  ways,  and  he  should  bare  known 
that  all  of  the  train  bad  not  passed,  because 
tbe  caboose  is  always  of  a  different  color,  and 
this  was  behind  the  rear  cars."  The  excep- 
tions to  the  charge,  though  varied  in  form, 
are  all  directed  to  this  portion,  or  other  parts 
embracing  the  same  proposition  and  state- 
ments. We  see  no  error  In  the  charge.  There 
was  no  exception  to  the  admlaslbillty  of  the 
evidence  going  to  show  that  the  deceased  was 
under  the  Inflnoice  of  liquor.  Tbe  exception 
to  tbe  charge  bearing  on  this  point  of  tbe 
evidence  was  that  his  honor  stated,  as  if  tbe 
fact  were  found  or  admitted,  that  the  deceas- 
ed was  under  tbe  influence  of  liquor.  Tbe 
language  used  by  the  court  was:  "If  tbe 
failure  [of  deceased]  to  observe  or  note  tbe 
danger  was  caused  by  his  being  drunk,  or 
under  the  Influence  of  liquor,  be  cannot  re- 
cover." It  would  have  beoi  better  if  the 
court  bad  told  tbe  Jury  that  if  they  found, 
from  tbe  testimony,  that  deceased  was  under 
tbe  Influence  of  liquor,  and  that  that  was  tbe 
cause  of  bis  failure  to  get  off  the  track,  and 
that  he  thereby  contributed  to  bis  own  hurt, 
be  could  not  recover.  We  cannot  bdieve, 
however,  that  the  Jury  undostood  his  honor 
to'mean  tor  them  to  take  as  a  matter  certain, 
at  hla  band,  Uiat  the  deceased  was  under  the 
Influence  of  liquor,  regardless  of  the  testi- 
mony. Tbe  testimony  was  conflicting,  and 
some  of  It  went  so  far  as  to  state  that  tbe 
deceased  was  not  drinking  at  all.  We  think 
tt  unreasonable  that  the  jury  should  have 
been  misled  by  tbe  charge  of  tbe  Judge,  or 
sbould  have  understood  him  to  mean  to  de- 
clare»  as  a  f&ct  found  by  himself,  that  the  de- 
ceased was  drunk,  or  under  the  influence  of 
liquor.  With  the  exception  that  the  platotifrs 
tatteatato  was  entlrdy  sober,  and  that  there 
were  fewer  elements  of  contributory  negli- 
gence on  bis  part,  the  case  of  Breckenfelder 
T.  Railway  Go,.  79  Mich.  600,  44  N.  W.  957. 
Is  like  the  case  before  na.  In  that  case,  two 
box  eata  wwa  detoiAed  frun  the  engine  and 


the  frwt  ones,  and  the  plaintUTs  totestate, 
not  looking  In  tbe  direction  from  which  the 
train  came,  stepped  Into  the  Interval,— only  a 
few  feet,— and  was  run  over  and  killed  by  tbe 
rear  cars,  and  tbe  court  said:  "The  only  ne^ 
ligence  or  want  of  care  that  can  be  imputed  to 
the  plaintiff's  Intestate  Is  that  he  did  not  look 
west  to  see  If  cars  were  approaching,  befon 
stei^kng  onto  the  trade.  Had  he  done  so,  be 
would  have  seen  the  box  cars  coming,  and  so 
near  that  he  could  not  get  across  safely.  He 
was  neither  deaf  nor  blind,  and  was  to  tlie 
possession  of  the  ordinary  faculties  of  man- 
kind. He  .was  familiar  with  railroads  and 
bad  crossed  tbe  track  at  Adams  street  for 
years.  He  bad  seen  the  train  pass  west  it 
was  passing  him  going  east,  as  be  was  cron- 
ing  from  the  west  to  the  east  side  of  Adams 
street,  and  bad  cleared  the  street  aa  be  readi- 
ed tbe  sidewalk.  Was  It  a  natural  condusloa. 
under  such  circumstances,  for  a  man  of  or- 
dlnary  prudence  to  form,  that  he  might  saf^ 
ly  cross  the  track  upon  tbe  sidewalk  as  son 
aa  the  receding  train  allowed  bim  to  do  so? 
And  was  he  Justified,  as  a  prudent  man,  to 
act  upon  such  conclusion,  without  looking  to 
see  if  there  would  be  danger  from  other  ca» 
following  dosely  after  tbe  receding  train? 
If  a  person  attempts  to  cross  a  street  upon  a 
crossing  to  a  crowded  thoroughfare,  the  nat- 
ural Impulse  would  be  to  pass  in  tbe  rear  of 
a  passtog  vehicle,  but  be  would  be  foolhaidr 
and  careless  If  be  attempted  to  do  so  witboai 
looktog  to  see  if  another  team  waa  not  ap- 
proaching, to  such  proximity  aa  to  make  the 
attempt  dangerous;  and  If  he  should  run  di- 
rectly to  front  of  another  team  and  was  in- 
jured, be  would  have  himself  alone  to  blame. 
But  Is  the  ordinary  method  of  using  iaUras<i 
tracks  such  that  one  familiar  with  their  use 
may  ordinarily  expect  one  trato  of  cars  tip- 
on  the  same  track  to  be  dosely  following  an- 
other? I  think  not.  It  was  for  the  Jmy  to 
say  whether  be  took  that  care  and  cantkn. 
under  all  the  drcumstonces  which  sononnded 
him,  that  a  prudent  man  exadalni;  ordinary 
caution  should  have  exercised.  It  was  prop^ 
er  to  submit  tbe  question  to  the  iurj." 

Tbe  exceptions  to  tbe  charge  of  tbe  coon 
were  num«t>us,  but,  as  we  have  said,  they  an- 
all  directed  to  the  parte  which  we  hare  iBs- 
cussed,  and  we  are  of  opinion  that  there  la  no 
error,  and  tbe  ezceiptlons  not  wcU  takes.  No 
error. 


(Ut  N.  a  HI) 
WILLIAMS  V.  CHAPMAN  et  aL 
Appeal  of  HTATT. 
(Sapreme  Oonrt  of  North  CaroUna.    Mar  3B, 

Baia— Pbospbotivb  Proddots  or  Htu>— VAunm 
— Wbbh  Title  Vbsts. 

1.  A  contract  of  sale  of  the  totme  prodnct* 
of  a  mil]  for  a  certain  period,  at  a  medficJ 
price,  to  consideration  of  advanconento  ny  the 
vmdee  to  pay  for  the  raw  material  aad  earlato 
<q;ierating  e^nses.  Is  valid. 
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2.  Under  a  contract  of  sale  which  prOTtdes 
tiliat  the  Tendor  doea  "h«rebj  sell"  and  agree 
to  dellTer,  boxed  or  sacked,  at  the  cmtton  of 
the  Tendee,  the  future  prodncta  of  fill  ndU. 
for  a  specified  price, -In  eonafderation  of  the 
TCndee's  making  adrancementa  to  pay  for  the 
raw  material,  certain  operating  esqwuses,  and 
the  cost  of  boxing  or  aacUng,  and  which  re> 
quire*  appUcatlonp  for  pnrchaae  of  the  prodncta 
to  be  referred  to  the  Tendee.  title  to  the  prod- 
ucts Teata  In  the  vendee  aa  Mon  aa  Hieir  man- 
nf  actnre  la  cempleted. 

Appeal  from  anperlor  court,  Haywood  coon- 
tj;  BoblnBm,  Judge. 

Oredlton*  bin  by  W.  WnUanu,  tor  bene- 
flt  of  an  credltorB  of  F.-T.  ^att,  against 
8.  F.  Chi4>iDaa  and  others,  to  reoorer  certain 
property  In  the  hands  of  defendants,  alleged 
to  belong  to  ^atotUFs  Insolvent  Frmn  a 
Judgment  for  defendants,  plaintiff  ^ipeals. 
AfOrmed. 

J.  M.  Moody,  for  appellant  W.  T.  Oraw- 
focd,  tm  a^dlees. 

AVERT,  J.  The  sppeal  binges  apon  the 
question  whether  V.  T.  Hyatt  was  the  owner 
of  certain  locust  pins  (which  were  the  output 
of  his  mill)  prior  to  his  executing  an  assign- 
ment for  the  benefit  of  creditors  to  J.  B.  Jus- 
tice, trustee,  on  the  Ifith  of  January,  1891. 
The  defendant  Chapman  claimed  title  to  these 
pins,,  some  of  which  had  been  boxed,  and 
others  were  unboxed,  when  seized  at  the  mill 
7ard  of  Hyatt,  at  WaynesriUe.  On  the  10th 
of  March,  1890,  a  written  contract  was  en- 
tered into  by  the  defendant  F.  T.  Hyatt  and 
the  defendant  S.  F.  Chapman,  In  which  we 
find  the  following  stipulation:  "For  a  valu- 
able consideration,  and  In  consideration  of 
certain  obligations  to  be  performed  by  the 
second  party  [Obapman],  aaid  first  party  [Hy- 
att] does  hereby  sell  and  agree  to  d^ver  to 
said  second  party,  f.  o.  b.  at  WaynesrUle^ 
17.  0.,  all  the  Insulator  pins  of  size  and  manti- 
factnre  satisfactory  to  second  party,  and  suit- 
able to  the  requirements  of  the  best  telegraph 
companies,  neaOy  and  smoothly  made,  that 
said  first  party  may  mannfactnre  for  three 
yean  from  to-day,  at  97.S0  per  thousand 
pins.  AH  pins  are  to  cut,  be  the  exact  things 
if  dry,  and  a  little  larger  when  green,  so  as 
to  iiunire  the  equality  of  sizes,  and  provide 
for  shrinkage.  All  pins  must  be  boxed  or 
sa^ed  by  first  party  (the  second  party  the 
option  of  deciding  which  he  will  take),  In 
good  sacks  or  suitable  boxes.  Boxes  to  be 
nice  and  smooth,  and  shall  be  marked  by 
stencils,  which  second  party  famishes  In  a 
way  second  party  directs.  If  sacks  are  used, 
they  shall  also  be  marked  as  above.  All  in- 
quiries for  purchase  shall  be  referred  to  S. 
F.  Chapman,  AshevUle,  N.  O.,"  etc.  Chap- 
man stlpnlated  on  his  part  to  advance,  on 
rough  Insulator  pins  delivered  to  Hyatt  at  the 
mill,  three  dollars  per  thousand,  and  to  ad- 
vance the  cost  of  boxing  and  packing.  He 


also  agreed  to  famish,  on  reasonable  terms, 
additional  madilneiy  If  Hyatt*  s  bwdness 
should  require  It  When  Hyatt  agreed  to  tbe 
et^Dlatlan  tbat  he  did  'liereby  seU"  all  of  the 
pins  that  should  be  manufactured  for  three 
years,  it  was  manlfesOy  tiia  intention  ot  the 
parties  who  signed  tbe  contract  to  pass  the 
title  to  the  whole  output  of  the  mm  for  that 
time,  mils  Isngnsg^  in  ItseU,  Is  susceiitible 
of  no  other  constroction,  and  the  sid»eqaent ' 
stlpalatlim  that  an  Inquiries  for  pnrdiase 
should  be  referred  to  Chapman  Is  corrobora- 
tive of  tbe  view  that  the  parties  themsdves 
understood  tbst,  under  a  proper  oonstmctlon 
of  Its  -terms,  the  title  to  the  jilns  would  rest 
in  Chapman,  as  they  shoold  be  furnished. 

The  Tslldlty  of  a  contract  wherd>y  one 
party  s^  or  snbjecto  to  a  lien  In  advance  the 
contingent  product  of  a  mill,  in  cfmsldezatlon 
of  money  furnished  and  agreemento  entered 
into  by  the  party  who  boys,  can  oo  longer 
be  questioned,  since  the  full  discussion  of  tbe 
subject  In  Brown  v.  Dail,  117  N.  0.  41.  23 
S.  B.  4B.  The  reasons,  growing  out  ot  public 
policy,  which  induced  the  court  to  adopt  the 
rule  that  crops  should  not  be  subjected  to 
lien  more  than  one  year  in  advance  of  pro- 
duction, do  not  apply  here;  and,  when  the 
reason  cesses,  the  rule  must  cease.  To  al- 
low a  farmer  to  create  Indefinite  liens  might 
result  to  the  accumulation  of  heavy  burdens, 
which  croppy  might  be  unable  to  remove, 
and  therefore  might  discourage  the  producer 
and  diminish  the  product  But  to  permit  a 
mill  owner  to  start  a  bnstoess  by  pledging  the 
ou^ut  to  advance  often  affords  the  only  op- 
portunity of  carrying  on  the  bnstoess.  It  en- 
ables the  capitalist,  who  uses  the  finished 
product,  to  make  himself  secure,  to  sending 
another  toto  the  forest  to  shape  the  raw  ma- 
terial for  his  use.  As  will  appear  by  refer- 
ence to  the  authorities  dted  in  Brown  v.  Dail, 
supra,  sales  of  such  contingent  totereet  come 
within  no  Inhibition  founded  upon  motives  of 
public  policy.  The  sale  of  the  pins  was  valid, 
and  the  tiUe  vested  to  Chapman  as  they  were 
made,  Just  as  the  lo^  became  subject  to  the 
Hen  upon  the  happening  of  the  contingency 
to  Brown  v.  Dail,  supra.  The  agreement  must 
be  construed,  to  so  far  as  it  relates  to  the 
sale  of  tbe  pins,  as  an  executed  contract, 
whereby  the  title  vested  as  soon  as  the  pina 
were  turned  out  upon  the  yard  to  a  finished 
state.  There  was  a  distinct  stipulation  on  the 
part  of  Hyatt  to  box  or  sack  (at  the  option  of 
Chapman),  and  to  deliver  on  board  the  cars, 
wlilcb  was  executory,  and  for  any  breach  ot 
which  Hyatt  was  answerable  to  damages. 

There  was  no  error  to  the  Instruction  given 
to  the  Jury,  snd  which  constitutes  the  ground 
of  the  only  exception,  tbat  to  no  aspect  of 
the  testimony  was  Hyatt  the  owner  of  the 
pins  on  January  IS.  1891;  and  ths  Judgment 
Is  therefore  affirmed. 
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<i6*  8.  csm 

UeOASLAN  t.  NAMCSL 

(Supreme  ODort  of  Soath  Garallna.    itaj  IS, 
1806u> 

AoucauroRAx.  Libit  —  Wuvsm  or  Ohiotios  to 

RbMIDT— iNSTBOCTIOltB. 

1.  Error  cannot  be  predicated  of  the  fact 
that  the  court  ststea  that,  ho  far  as  the  law  is 
concerned,  he  does  not  think  the  doctrine  of  es- 
toppel applies  In  the  case,  where  he  afterwards 
properly  states  under  what  condition  of  facts 
the  Tenllct  shall  be  (or  plaintiff  or  defendant. 

2.  The  hire  of  a  mule  to  work  an  agricrU- 
tnral  crop  Is  within  the  statute  allowiug  a  lien 
on  the  crop,  if  proTided  for  in  writing,  for  ad- 
Tances  expended  in  making  the  crop. 

3.  Cotton  on  which  B.  bad  an  agricultural 
lien  for  advances  was  delivered  by  the  tenant  to 
the  landlord,  who  had  a  prior  lien  thereon  for 
rent,  to  au  amount  exceeding  the  balance  due 
for  rent.  It  was  then  taken  by  B.  on  an  agri- 
cultural warrant.  Held,  in  an  action  of  claim 
and  delivery  by  the  landlord  against  the  sheriff 
for  possession  of  the  cotton,  hi  which  judgment 
was  for  defendant,  that  though  claim  and  de- 
livery was  not  plaintiff's  proper  remedy,  as, 
technically,  the  act  of  the  snerSff  In  taking  pos- 
session of  all  the  properbr.  and  refusing  to  de- 
liver any  of  it  to  plamtiff,  was  not  tortious,  aa 
the  sheriff  had  a  right  to  seize  and  sell  all  of 
it  in  which  plaintiff  and  B.  had  a  joint  interest, 
the  purchaser  thereby  becoming  a  tenant  in 
common  with  plaintiff,  still,  as  objection  to  the 
form  of  the  remedy  was  not  minle  in  the  court 
below,  the  appellate  court  woald  not  interpose 
such  objection,  but  judgment  would  be  reversed 
unless  pnourb  of  the  cotton,  or  its  equivalent, 
to  satisfy  plaintiff's  interest  therein,  was  deliv- 
ered to  him. 

Appeal  from  common  pleas  clrcnlt  court  of 
Abbeville  county. 

Action  by  3.  W.  McCaslan  against  F.  W.  B. 
Nance.  Judgment  for  defendant  Plaintiff 
appeals.    Aj&rmed  conditionally. 

The  cotton  tor  which  the  action  was 
brought  had  been  delivered  to  plaintiff  by  his 
tenants.  Prior  to  that  he  had  been  paid, 
1,S43  pounds  of  his  rent  cotton.  The  trial 
justice's  statement  was  as  follows: 

"This  was  an  action  for  claim  and  delivery 
of  three  bales  of  cotton,  tried  before  me  on 
the  day  of  ,  1895.  A  jury  was  Im- 
paneled, and  after  all  testimony  In,  and  after 
my  charge,  rendered  a  verdict  for  the  defend- 
ant It  seemed  that  Bedford  Calhoun,  Sr., 
and  Bedford  Calhoun,  Jr.,  colored  men,  were 
in  1894  tenants  of  the  plaintiff,  J.  W.  McCas- 
lan. Tbey  were  to  pay  as  rent  1,800  pounds 
of  lint  cotton,  and  600  pounds  In  addition  as 
rent  of  a  mule.  They  gave  a  rent  note  for 
^,400  pounds  of  cotton,  the  mule  rent  being 
included  In  the  note.  This  note  the  plaintiff, . 
J.  W.  McCaslan,  hypothecated  with  Wide- 
man,  Jay  &  Co.,  merchants  of  Troy,  S.  O. 
The  Calhonna  made  arrangements  for  ad- 
vances with  W.  T,  Bradley  ft  Co.,  also  mer- 
chants of  Troy,  S.  O.  Mr.  W.  T.  Bradley 
testified  that  be  refused  to  make  advances  to 
the  plaintiff's  tenants  ontU  he  (McCaslan) 
put  the  rent  at  1,800  Ibs„  and  that  he 
would  not  hare  advanced  had  it  been  more, 
as  that  wu  the  unal  and  fnll  rent  for  tlu 


land.  AH  this  McOaslan  knew.  The  three 
bales  of  cotton  were  taken  W.  T.  Bradl^ 
ft  Go.  under  an  agricultural  wansjit  against 
the  Galhonns;  McCaslan,  a«  they  alleged, 
having  received  the  1,800  ponndB  tor  tenL 
The  plaintiff  then  brought  this  action  againrt 
the  sheriff  to  recover  the  cotton.  I  waa  re- 
quested orally  by  pialnttfl'a  attorney  to 
charge  the  jury  that,  aa  W.  T.  Bradley  knew 
the  600  pounds  tor  mule  rent  was  Included  In 
the  rent  note,  tSuj  (W.  T.  Bradley  ft  Co.) 
were  estopped  from  claiming  anything  until 
the  whole  2,400  pounds  was  paid.  I  charged 
the  jury  that  the  question  ot  estoppd  was 
one  tor  the  Jury,  on  the  facts,  but.  bo  tar 
as  the  law  was  ccmcemed,  I  did  not  think  es- 
toppel applied  here,  because  every  man  waa 
presumed  to  know  the  law;  that,  it  the  rent 
ot  a  mule  could  not  be  included  In  tbe  land- 
lord's  statutory  lloi  for  rent.  HcCJaeian  was 
presumed  to  know  this  aa  w^  as  Bradley, 
and  tlut  ,  Bradley  wss  not  required  to  pro- 
claim anything  on  tbe  subject';  that  tbe 
transaction  was  between  the  original  parties, 
and  tt  there  was  no  deceit  nor  dec^tlon,  botb 
parties  knowing  all-  tba  &cts,  and  Bradley 
did  not  Induce  McCaslan  to  take  the  note; 
then  each  was  presumed  to  know  the  law; 
that  If  the  jury  believe  that  McCaslan  had 
taken'  the  note,  and  deposited  the  same  with 
WIdeman,  Jay  ft  Ca,  before  Bradley  ft  Go. 
agreed  to  make  the  advances,  I  could  not  see 
bow  Bradley  ft  Co.  could  be  estopped;  tbat 
there  was  a  direct  conflict  of  testimony  be- 
tween Bradley  and  McCaslan,— one  swearing 
tbat  tt  was  the  understanding  and  agree- 
ment that  Bradley  ft  Co.  were  to  receive 
nothing  until  McCaslan  was  paid  the  whole 
2,400  pounds  of  cotton,  the  other  ewearlng 
that  there  was  no  such  understanding,— and, 
therefore,  tbat  tbe  jury  must  determine  this 
for  themselves.  I  charged  the  jury  that  the 
landlord's  lien  for  rent  was  good,  whether 
written  or  oral,  and  whether  recorded  or  not, 
but  that  he  must  take  a  written  Hen  for  mule 
rent,  and  Index  the  same,  even  if  mule  rent 
was  the  subject  of  an  agricultural  Hen.  As 
to  whether  mule  rent  was  the  subject  of  a 
lien,  I  charged  them  that  It  was  imdedded  In 
this  state;  that  there  was  but  one  decieion 
approaching  the  subject,  and  that  was  writ- 
ten by  Wright  when  he  decided  tbat  the  pur- 
chase price  of  a  mule  was  not  the  subjert  ot 
a  lien;  but  told  the  Jury  that  It  was  intimat- 
ed In  this  case  that  the  rent  of  a  mule  mi^t 
be  tbe  subject  of  an  agricultural  llm.  I  told 
the  juiy  the  whcde  matttr  was  for  Hwm.  on 
the  facts  ot  the  case." 

Plaintiff's  exceptiona  were  stated  aa 
lows: 

**The  plaintiff  now  excepts  to  tbe  said  order 
of  his  honor.  Judge  AldriA*  and  movea  the 
supreme  court  to  reverse  tbe  same  upon  tbe 
following  grounds: 

"Becattse  the  presiding  judge  erred  in  ovo^ 
ruling  tbe  following  grounds  of  ap[)eal  and 
exceptions  from  the  Judgment  and  niUnga  of 
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ttie  trial  jmrtke.  tU:  a)  Becanw  the  trial 
Jnstlce  erred  In  charging  the  Jut  that  there 
conld  be  no  estoppel,  because  every  one  waa 
presomed  to  know  the  law.  (Z)  Because  the 
trial  justice  erred  tn  refusing:  to  charge  the 
inry,  as  requested  bj  the  plaintiff,  that  If 
Bradley  &  Co.  knew  that  the  plaintiff  had 
taken  a  rent  note  for  the  rent  of  the  land,  • 
which  Included  In  It  the  rent  of  the  mule, 
and  made  no  objection  to  it,  then  they  were 
estopped  from  claiming  a  superior  lien  to 
that  of  the  plaintiff.*  (3)  Because  the  erl- 
denee  showed  that  Bradley  &  Co.  refused  to 
make  any  advances  to  the  Calhouns  until  the 
plaintiff  agreed  to  famish  them  a  mule,  and 
that  Bradley  &  Co.  knew  that  the  rent  of  the 
mule  was  Included  In  the  rent  note  for  the 
land;  and  It  waa  error  In  tbe  trial  Justice  not 
to  aUow  the  jury  to  pass  upon  the  question 
of  estoppeL  (4)  Because  the  evidence  show- 
ed that  the  plaintiff  was  tn  the  rightful  poa- 
session  of  the' property;  and  It  was  error  In 
the  juiy  to  find  a  verdict  In  faror  of  the  de- 
fendant, and  the  trial  Justice  erred  In  re- 
fusing to  set  aside  tbe  verdict  and  grant  a 
new  trial  on  motion  of  the  plaintiff.  (5)  Be- 
cause the  trial  Justice  erred  in  refusing  to 
charge  the  Jury  whether  or  not  the  rent  of  a 
mule  could  be  considered  an  advance,  and  In 
telling  them  that  the  only  decision  ever  made 
on  the  subject  was  by  a  negro  and  a  Republi- 
can, thus  endeavoring  to  Influence  the  Jury 
to  find  contrary  to  the  opinion  of  the  supreme 
court  of  tbe  state.  (8>  Because  the  evidence 
largely  preponderated  in  favor  of  the  plain- 
tiff, and  the  verdict  was  against  the  manifest 
weight  of  the  evidence;  and  tbe  trial  Justice 
erred  In  refusing  to  set  said  verdict  aside 
and  grant  the  plaintiff  a  new. trial,  on  bla  mo- 
tion made  for  that  purpose.  (7)  Because  the 
undisputed  testimony  showed  that  the  plain- 
tiff had  an  absolute  title  to  at  least  part  of 
said  cotton  in  dispute,  and  the  Jury  had  no 
right  to  find  a  verdict  in  favor  of  the  de- 
fendant; and  It  vras  error  In  the  trial  Justice 
to  refuse  to  set  said  verdict  aside,  on  the  mo- 
tion for  a  new  trial  made  before  blm. 

"Second.  Because  tbe  presiding  Judge,  by 
his  action  in  affirming  the  judgment  of  the 
trial  justice  without  prejudice  to  the  plaintiff 
to  bring  such  action  as  he  might  be  advised, 
to  recover  the  balance  due  him  as  rent,  ad- 
mitted that  a  certain  amount  of  said  cotton' 
belonged  to  the  plaintiff;  and  It  la  respect- 
fully submitted  that  the  judge  erred  In  not 
boldlng  that  the  plaintiff  was  entitled  to  re- 
tain possession  of  said  cotton  until  his  rent 
was  paid,  andt  If  it  was  taken  away  from 
him,  that  ha  had  the  right  to  recorar  the 
nme." 

GraydoD  ft  Giaydon,  for  appellant  Paxfcer 
ft  McGowaa,  for  foq^ondent 

OABT,  J.  This  action  waa  commenced  la 
«  trial  Juatice'B  court  for  claim  and  driiveir 
ctf  Hum  balw  of  eottoa.  The  trial  Jnatlee'a 


statem^t  of  the  case,  and  the  appellant's  ec- 
ceptlona,  will  be  set  out  In  the  report  of  the 
caae. 

The  first  error  ot  which  the  exceptions  com- 
plain is  that  the  circuit  Judge  should  not 
have  ovomled  the  plalntltTs  exceptions  to 
the  charge  of  the  trial  Justice  in  regard  to  the 
question  of  estoppeL  The  trial  justice.  It  la 
true,  made  use  of  the  expression  that,  so  far 
as  the  law  was  concerned,  be  did  not  think  the 
doctrine  of  estoppel  applied  In  this  case.  He, 
however,  proceeded  to  charge  the  Jury  upon 
the  question  of  estoppel;  and,  even  if  there 
was  technical  error  on  the  part  of  the  trial 
Justice  In  bis  charge  to  the  jury,  tbe  circuit 
Judge,  under  section  368  of  the  Code,  was 
required  to  "give  Judgment  according  to  the 
Justice  of  the  case,  without  regard  to  tech- 
nical- errors  and  defects  which  do  not  affect 
the  merits."  The  charge  of  tbe  trial  justice 
had  to  be  considered  as  a  whole,  and,  when 
so  considered.  It  will  be  seen  that  he  prac- 
tically changed  the  Jury  as.  follows  on  tbe 
question  of  estoppel,  to  wit:  (1)  That  mere 
knowledge  on  the  part  of  W.  T.  Bradley  & 
Co.  that  the  amount  due  for  the  hire  of  the 
mule  was  Included  In  the  rent  note  did  not 
estop  fhem,  until  the  whole  2,400  pounds  of 
cotton  was  paid;  (2i  that  If  there  was  no  de- 
cepdon,  and  both  parties  knew  all  the  facts, 
W.  T.  Bradley  &  Co.  were  not  estopped,  pro- 
vided they  did  not  Induced  McCaslan  to  take 
tbe  note;  ^  that  the  testimony  was  con- 
flicting as  to  the  alleged  agreement  between 
McCaalan  and  W.  T.  Bradley  ft  Co.  relative 
to  the  hire  of  the  mule,  and  that  It  was  for 
the  Jury  to  determine  this  conflict  of  testi- 
mony. This  court  tails  to  see  wherein  this 
charge  waa  a  denial  of  substantial  justice. 

The  next  question  raised  by  the  exceptions 
la  whether  the  hire  of  the  mule  could  be  prop- 
erly regarded  as  an  advance  for  agrtcnltural 
purposes.  Although  this  court  might  inter- 
pose the  objection  that  this  question  does  not 
properly  arise  in  this  case,  Inasmuch  as  there 
was  no  such  agreement  as  constituted  a  lien, 
still  the  court  will  take  advantege  of  this  op- 
portunity to  decide  what  seems  to  be  an  open 
question  tn  this  state.  The  amount  due  for 
the  hire  of  a  mule  to  work  an  agricultural 
crop  Is  Included  within  tbe  terms  of  the  stat- 
ute providing  for  advances  for  agrictdtural 
purposes,  aia  the  labor  of  the  mule  must  be 
regarded  as  expended  In  making  the  crop, 

Tbe  last  question  raised  by.  the  exceptions 
la  whether  the  sheriff  had  the  right  to  teke 
from  the  possession  of  tbe  plaintiff  ao  much 
of  the  cotton  as  had  been  delivered  to  him  In 
payment  of  the  amount  due  for  rent  of  the 
land.  McCaslan  had  a  prior  lien  on  the  crop 
for  rent  of  the  land,  and  became  the  owner 
of  BO  much  of  the  cotton  delivered  to  him  aa 
was  necessary  to  satlafly  the  amount  due  to 
him  for  rent  of  the  land.  The  cotton  deliv- 
ered to  him  was  more  than  sufficient  to  extin- 
guish his  Hen  for  rent  of  the  land,  and  he 
th»eb7  became  a  tenant  In  common. tii  the 
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ownenblp  of  said  cotton.  W.  T.  Bradley  & 
Ca  had  the  right  to  have  tbeir  lien  satisfied 
ont  of  so  much  of  said  cotton  as  remained 
after  satlsfactloD  of  McCaelan's  Uen  for  rent. 
For  the  purpose  of  enforcing  payment  of 
their  claim,  the  sheriff  had  the  right  to  seize 
all  the  property  In  which  the  tenants  bad  a 
Joint  Interest;  then  to  sell  the  interest  of  the 
tenants,  and  deliver  possession  of  all  the 
property  to  the  purchaser,  who  wonld  thereby 
become  a  tenant  In  common  with  McOaslan. 
Freem.  Co-Ten.  |  214;  HU.  Torts,  c.  33,  I  6; 
Freem.  Ex'ns.  fi  125.  2&4a;  Wadde)!  t.  Cook, 
2  HIU,  48  (see,  also,  notes  to  this  case,  report* 
ed  In  37  Am.  Dec.  372);  SchatzlU  r.  Bolton, 
2  McCord,  478.  The  seizure  of  the  property 
by  the  sheriff  did  not  affect  McCaslan's  right 
to  a  division  of  said  property,  nor  would  a 
sale  of  the  property  by  the  sheriff  confer  up- 
on the  purchaser  any  right  which  McCaslan 
has  In  the  cotton.  Although,  technically 
speaking,  the  act  of  the  sheriff  In  taking  pos- 
session of  all  the  property,  and  refusing  to  de- 
liver to  the  plaintiff  any  part  thereof,  was  not 
tortious,  and  therefore  the  action  of  claim  and 
delivery  is  not  plalntlfFs  proper  remedy,  still, 
fls  this  objection  was  not  urged  In  the  court 
below,  this  court  does  not  feel  called  upon  to 
Interpose  such  objection.  The  plaintiff  un- 
doubtedly bad  an  Interest  In  the  cotton  seized 
by  the  sheriff  to  the  extent  of  167  pounds  of 
lint  cotton  (the  trial  Justice  having  reported 
that  the  amount  due  for  rent  was  1,800 
pounds  of  lint  cotton,  and  no  effort  was  made 
to  correct  the  report  in  this  particular);  and* 
as  substantial  Justice  can  be  done  in  this  ac- 
tion, there  Is  no  necessity  that  the  plaintiff 
shoidd  be  compelled  to  commrace  another  ac- 
tion for  a  division  of  said  cotton.  The  plain- 
tiff failed  to  get  substantial  Justice,  as  to  the 
157  pounds  of  lint  cotton.  It  is  therefore  the 
Judgment  of  this  conrt  that  the  Judgment  of 
the  circuit  court  be  reversed,  and  a  new  trial 
ordered,  unless  within  10  days  after  written 
notice  of  this  Judgment  the  defendant  shall 
deliver  to  the  plaintiff  157  pounds  of  said  cot- 
ton, or  its  equivalent  In  money,  and,  upon 
snch  being  done,  that  the  Judgment  of  the 
trial  Justice  be  affirmed. 


(97  Oa.  IS) 

OBEBN  T.  COAST  LINE  B.  00.  et  aL 
(Supreme  Goifrt  (tf  Cteorgla.  Oct  ti,  1886.) 

R&tLROAD  MOBTOAOIS  —  JODOMBUT  FOB  TOBT  — 

PaiORrna^ADJUBTH>RT— Appeal— Record. 

1.  By  Invoking  eqnitable  relief,  snch  as  the 
appointment  of  a  receiver  and  the  administra- 
tfon  of  the  mortgaged  property  by  equitable 
means  and  agencies,  mortgagees  submit  them- 
selvee  to  do  equity  relatively  to  any  creditor  of 
the  mortgagor  who  may  nghtly  mtervene  in 
the  forecloeure  proceedings  m  which  sndi  re- 
lief is  songht.  Mortgages  upon  a  railway,  and 
the  income  from  the  same,  the  mortgagor  being 
left  In  possession,  are,  as  to  the  income,  wheth- 
er produced  bef<»«  or  after  the  a^q^olntment  of 
a  recdver  in  tondamm  proceedlnga,  nibjeet  to 
be  pos^oned  in  flgvlty  In  faw  of  a  daun  tor 


damages  resulting  from  a  fort  committed  Iqr  4* 
mortgagor  while  and  by  reason  of  operating 
the  railway  after  the  execution  of  the  mortgage. 
The  tort  now  in  question  consisting  of  negli- 
gence in  ranning  a  train  upon  the  railway, 
n- hereby  damages  accrued,  ana  Judgment  there- 
for against  the  mortgagor  having  been  obtain- 
ed before  the  mortgages  were  foreclosed  or  the 
receiver  was  appointml,  snch  damages,  so  re- 
'duced  to  Judgment,  should  be  regarded  as  opar- 
.  ating  expenses  diarged  by  the  judgment  upon 
income  as  against  the  mortgages  and  all  their 
incidents.  So  long  as  such  a  charge  is  unsaos- 
fled,the  mortgagees  cannot  justly  and  eqnltaMr 
divert  Inemne  from  its  [nyment.  and  take  the 
benefit  of  ouch  dJvendon,  whether  directly  or 
Indirectly. 

Z  In  the  presmt  case,  when  the  court  ad- 
judicated flnalqr  upon  exceptions  to  the  master's 
report,  it  was,  according  to  rentals  in  the  bill  of 
exceptions,  matter  of  authentic  fact,  of  wfaidi 
the  court  diould  have  taken  Judicial  notice,  that, 
cotuiting  income  expended  by  the  recover  tor 
new  steel  rails,  Iron,  and  cross-ties,  and  the 
Boms  applied  by  the  court  to  fees  of  the  receiv- 
er and  Die  coonsel,  about  donble  as  mudi  in- 
come as  would  be  required  to  satisfy  the  judg- 
ment for  damages  had  been  thus'oaed  np  while 
the  case  was  in  progress.  It  is  manifest  that 
the  mortgagees  cannot  take  all  the  fruits  of  tiie 
case  without  Incidentally  profiting  by  this  in- 
come, to  the  detriment  of  the  judgment  credit- 
or. For  this  reason.  If  for  no  other,  the  court 
erred  In  ap^Hwlng  and  sustaining  the  master's 
report  in  so  far  as  it  ranked  the  judgment  be- 
low the  mortgages  as  a  claim  upon  the  food  fn 
court  tor  distribution,  that  being  aU  tlw  fnid 
there  was  for  distribution:  tiie  mortgagee  betag 
more  than  snffident  to  exhaust  it,  and  the  com- 
mon debtor  being  insolvent.  The  court,  under 
the  special  drcnmstanees,  diould  have  ranM 
the  judgment  as  superior  to  the  mntncsa. 
Let  this  be  done  by  property  modifying  the  de- 
cree. 

8.  The  evidence  taken  by  a  master,  and 
duly  reported  by  him  to  the  court  appointing 
hun,  is  a  part  of  the  record  in  that  court  of  the 
case  to  which  it  appertains,  and,  when  specified 
in  the  bill  of  exceptions  as  material,  is  prt^rly 
brought  to  the  supreme  court  In  the  certified 
transcript.  This  being  so,  the  motion  to  dis- 
miss the  writ  of  error  Is  dniled. 

(Syllabus  by  the  Oottrt) 

Error  from  superior  conrt;  OhaUiam  eoim- 

ty;  B.  Falllgant,  Judge. 

Petition  In  Intervention  filed  by  Lucy 
Green  against  the  Coast  Line  Railroad  Com- 
'  pony  and  others  In  proceedings  to  foreclose 
a  mortgage  of  the  defendant  company's  rail- 
road, claiming  payment  out  of  the  fund  un- 
der control  of  the  court  In  prefer^ce  to  the 
mortgage  debt.  There  was  a  decree  In  te- 
TOT  of  the  mortgagee,  and  Intervener  brings 
error.   Beversed,  -wltli.  directions. 

R.  B.  RlchBTda,  Wm.  R.  Leaken,  and  Chari- 
ton, Mackall  ft  AnderBcm,  for  plaintiff  In  er- 
ror. Ceo.  A.  Mercer  &  Son  an^Sanaar  & 
Baussy,  for  defendants  In  error. 

SIMMONS,  O.  J.  At  my  request,  concni^ 
red  In  by  my  associates,  Ex  Chief  Justice 
BLECKLEY  has  assisted  the  court  both  hi 
deciding  this  case  and  in  preparing  the  opin- 
ion. After  adoption  by  the  full  court,  It  now 
appears  in  his  langnace.  The  nine  la  true 
of  the  headnotes. 

The  Coast  Line  Railroad  Pomps  ny  execnt- 
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ed  to  tnisteea  two  mortgages  In  tbe  Corm  of 
tmst  deeds,  the  first  dated  September  1, 
1874,  and  tbe  second  May  1,  1876.  The  for- 
mer was  made  to  secure  tbe  paymeDt  of 
bonds  amonnting  to  $25,000^  maturlnfi  Sep- 
tonber  1,  1894,  Issued  by  the  company  to 
rsJse  a  fund  for  use  In  the  constrocUon  of  a 
portion  of  Its  railway;  the  latter  to  secure 
bonds  of  tbe  company  amounting  to  $^000, 
maturing  May  1.  1886,  Issued  to  liquidate 
the  floating  debt  of  the  company.  Both  mort- 
gages covered  the  franchises,  presoit  andpro- 
spectlTe,  and  all  the  property,  real  and  peiv 
Bonal,of  thecompany,  both  acquired  and  tobe 
acquired,  including  expressly  all  **tolI&,  In- 
come, rents,  iBsues,  and  profits,"  accruing  after 
any  default  made  In  the  paymmt  of  the  bonds 
themseives,  or  of  any  Interest  dve  thereon. 
All  the  bonds  bore  Interest  from  date,  pay- 
able semlannuall;.  The  Coast  Line  Rail- 
road CSompany  had  Its  origin  as  a  corpora- 
tion under  tbe  name  of  the  Wilmington  Bail- 
road  Company.  Acts  1S6S,  p.  114.  For 
change  of  name,  see  Acts  1872,  p.  376.  "Pow- 
er to  borrow  not  exceeding  f2S,000,  current 
and  lawful  money,  and  Issue  bonds  for  the 
payment  of  the  same,"  was  conferred  upon  a 
majority  of  the  directors  by  an  amendment 
to  the  charter.  Acts  1874,  p.  312.  The  first 
mortgage  was  made  to  secure  these  bonds, 
and  there  was  no  statutory  authority  for 
making  it  except  the  general  prorlsion  relat- 
ing to  mortgages,  contained  in  section  19M 
of  the  Code,  which  reads  as  follows:  "A 
mortgage  In  this  state  is  only  a  security  for 
a  debt,  and  passes  no  title.  It  may  embrace 
all  property  In  possession,  or  to  which  the 
mortgagor  has  the  right  of  possession  at  the 
time,  or  may  cover  a  stock  of  goods,  or 
other  things  In  bulk,  but  changing  in  spe- 
cifics, In  which  case  tbe  lien  is  lost  on  all 
articles  disposed  of  by  the  mortgagor  up  to 
the  time  of  foreclosure,  and  attaches  on  the 
purchases  made  to  supply  their  place."  Be- 
fore the  second  mortgage  was  executed,  pow- 
er was  conferred  upon  tbe  company  to  la- 
sue  bonds,  not  to  exceed  the  sum  of  $250,- 
000,  "secured  by  mortgage  upon  the  whole 
or  any  portion  of  the  property  of  the  com- 
pany." Acts  1876.  p.  268.  Though  the  act  of 
February  29,  1876  (Acts  1876,  p.  118).  which 
now  forms  sections  16S9v  to  16S9y  of  the 
Code,  was  In  existence  when  the  second 
mortgage  was  executed.  It  has  no  applica- 
tion to  that  mortgage,  for  the  reason  that 
this  act  relates  only  to  railroad  corpora- 
ti(»i8  formed  by  the  purchasers  of  railroads 
In  the  mode  pointed  out  by  the  provisions  of 
the  act  The  company  made  default  as  to 
the  prlndpal,  as  well  as  interest,  on  the 
second  mortgage  bonds  Ip  1886,  and  as  to 
the  Interest  on  the  first  mortgage  bonds  In 
March,  1890,  and  has  continued  thus  in 
default  ever  since.  On  the  30th  of  April, 
1880,  a  train,  when  running  upon  the  rail- 
way of  the  company  by  steam  power,  ran 
asalnst  or  orw  ttw  bnsbaiid  and  also  a  son 


of  Mrs.  Greoi,  Uninff  them  both;  fud  on 
July  17, 1890,  she  recovered  against  the  com- 
pany, In  the  city  court  of  Savannah,  f  1.76D  as 
her  damages  for  ttils  tort  Ttua  Messrs.  Oreen, 
at  the  time  of  the  homicide,  were  nbt  em- 
ployte  of  the  company,  or,  so  far  as  appears, 
under  any  contract  relation  to  it  or  with  it, 
Jt>nt  were  simply  members  of  the  general 
publlCr  passing  on  foot  along  a  sidewalk  ad- 
jacent to  the  railway  track.  According  to 
express  provision  of  the  mortgage  deeds,  the 
trustees  could,  when  the  defaidt  of  the  com- 
pany in  paying  principal  or  interest  due  on 
any  of  the  bonds  had  continued  fbr  60  days, 
have  entered  Into  possession,  and  operated 
the  railway,  or  could  have  instituted  legal 
or  equitable  proceedings  to  foreclose;  but 
neither  of  these  steps  was  taken  until  after 
Judgment  in  favor  of  Mrs.  Green  was  ren- 
dered, nor  until  October  25,  1890,  when  a 
petition  by  the  only  trustee  then  In  office  and 
by  one  of  the  bondholders  (the  latter  own- 
ing all  the  second  mortgage  bonds,  and  most 
of  the  others)  was  filed  in  Ohatham  superior 
court  to  foreclose  the  mortgages,  and  for  the 
appointment  of  a  receiver.  This  bondholder 
(co-plaintiff)  was  president  of  the  railroad 
company  at  the  time  of  bringing  this  suit, 
and  had  been  so  continuously  since  the  year 
1883  or  1884.  A  receiver  was  appointed  on 
November  7th  thereafter,  and  tbe  company 
turned  over  to  him  all  of  Its  property,  In- 
cluding $225.04  in  cash.  Among  the  ex- 
penditures of  the  receiver,  reported  by  him 
August  6,  1892.  was  an  item  of  $2,349.88,  for 
steel  rails,  iron,  and  cross-ties,  which  he 
had  purchased  and  used  in  Improving  the 
property;  and  tiie  net  earnings  for  distribu- 
tion reported  by  him  amounted  to  $2,327.22. 
The  corpus  of  the  property,  when  sold  on 
July  5.  1802,  produced  $75,000,  none  of 
which  was  expended  by  the  receiver.  Pend- 
ing the  cause  in  Chatham  superior  court, 
Mrs.  Green  filed  her  intervention,  claiming 
payment  out  of  the  'fund  under  the  control 
of  tbe  court  There  was  a  reference  to  a 
master  in  August  1891,  and  the  master  re> 
ported  In  April,  1808,  and  again  by  supple- 
mental report  In  March,  1894.  The  master 
disallowed  Mrs.  Green's  claim  as  one  having 
priority  over  the  mortgages,  ranking  it  as 
inferior  to  them,  both  as  to  corpus  and  In- 
come; and  she  filed  exceptions  to  his  repolts. 
which  exceptions  the  court  overruled  on  Ju- 
ly 9,  1804,  and  approved  both  reports  bf  the 
master.  The  verdict  of  a  Jury  was  render- 
ed on  August  3, 1891,  in  conformity  with  the 
master's  report;  and  on  the  next  day  ex- 
ceptions pendente  lite  were  filed  by  Mrs. 
Oreen,  complaining  of  error  committed  by 
the  court  in  overruling  her  exceptions  and  in 
approving  tiie  reports.  Afterwards,  on  the 
same  day,  the  court  decreed  finally  In  favor 
of  the  priority  of  the  mortgages;  and  by 
bin  of  exceptions  certified  September  1,  1894, 
Mrs.  Green  brought  the  case  to  this  court 
■arig"<"g  error  on  ttie  decree  and  on  the 
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matters  embraced  In  ber  exceptloiu  pendente 
lite.  Pending  tbe  case  before  the  mastert 
and  on  the  same  day  of  tire  receiver'B  last 
report,  to  wit.  Angnst  6,  188%  flu  court  or- 
dered tbe  recet'W't  connsel  to  be  iiald 
000  ont  of  Income,  and  on  December  17, 189% 
ordered'  the  receiver  himself  to  he  paid  A 
like  sum  ont  et  tbe  Income.  * 
Assnmlns  both  mwtgages  to  be  good  and 
valid,  and  conceding  their  priority  over  Mrs. 
Green's  jndgment  as  to  the  corpus  cC  the 
lODperty  mortgaged,  two  general  questions 
arise  tor  out  determination,  which  are:  First. 
Had  they  a  like  priority  tn  respect  ta  the  In- 
come? And,  secondly.  If  Qugr  bad  not,  bat 
the  priority  as  to  It  was  with  the  Judgment, 
whether  the  application  of  a  portion  of  tbe 
income  to  betterments,  made  the  receiver 
while  be  was  In  cbar^  of  the  railroad,  and 
i:^>«atlng  It,  and  of  another  portion,  made  by 
the  court,  to  the  payment  of  the  receiver's 
connsel,  and  to  tiie  recover  hlmselt  while 
the  case  was  pending  before  the  master  In 
cbancexy,  would  defeat  Mrs.  Oraen'a  claim 
altogether.  In  so  far  as  the  fund  derived 
from  Income  has  thus  been  exhausted,  or 
whether  that  fond,  so  tar  as  may  be  neoes> 
sary  to  pay  her  Judgment,  should  be  reim- 
bursed ont  of  the  fund  produced  by  the  sale 
of  the  corpus,  and  which  was  still  nnd«*  the 
control  of  the  court  at  the  time  tbe  final  de- 
cree was  rendered.  Uptm  both  principle  and 
authority,  tbe  second  question  Is,  under  the 
special  facts  oC  this  case,  so  dear  that  It  may 
be  left  to  stand  on  tlie  headnotes.  The  first 
question  alone  needs  discussion  In  this  oidn> 
loo. 

The  first  mortgage  was  14  and  the  second 
12  years  old  when  tbe  corporation,  while  Id 
possession  and  opei^tlDg  the  railroad,  com- 
mitted tbe  negligent  tort  for  which  Mrs. 
Oreen  recovered  ber  judgment  At  that  time 
some  <a  tike  hiterest  on  tbe  first  mortgage 
bonds  was  overdue  and  unpaid,  and  all  the 
principal  and  some  of  tbe  Interest  of  the  sec- 
ond mortgage  bonds  had  been  due  and  unpaid 
npward  of  8  years.  So  far  as  appears,  the  cor^ 
poration  had  no  contract  relation  whatever 
with  Mrs.  Oreen  or  any  of  ber  family.  Her 
Judgment  against  tiie  corporation  for  her 
damages  wu  rendered  2  months  and  17 
days  after  the  cause  <tf  action  arose.  The 
petition  In  the  toredosure  proceeding  was  fil- 
ed 5  months  and  26  days  after  the  doublie 
homicide  was  committed,  and  8  months  and  8 
days  after  judgment  fw  tiie  damages  was  ren- 
dered In  tiie  dty  oourt  Thirteen  days  later 
a  receiver  was  appointed.  It  wss  not  al- 
leged  that  any  demand  upon  the  corporation 
bad  been  made  for  possession  of  the  mort- 
gaged iiroper^,  nw  did  the  petiti<mers  tovcdke 
tbe  aid  of  tbe  ooort  to  put  them,  or  either  of 
them.  Into  possession,  so  as  to  enaUe  them  to 
operate  the  raDwi^  and  receive  the  tocome 
under  the  power  contained  In  the  mortgage 
deeda  The  fair  prestmi|;^«i  is  tint  the  mon- 
ey tmned  omr  to'the  leedver  br  the  cor^ 


poration  was  a  remnant  of  income  earned  and 
collected  by  the  corporation,  notiiing  to  tts 
conttaiy  appearini^  Tta  recdver's  operfr 
tiuiB  resulted  In  a  net  income  over  opoating 
apenses,  large*  enough  (when  swdled  by 
what  he  expended  for  steel  rails,  Iron,  and 
cross-ties  used  by  him  to  improve  the  rail- 
way before  It  was  sold  out)  to  discharge  the 
Judgment  and  leave  about  SO  pw  cent,  nf  the 
Income  fund  to  be  Sfvlted  to  the  otpensea  at 
the  receivership  other  than  current  operating 
expenses.  The  corpus  of  the  mortgaged  prop- 
vety  Bdd  for  170,000,  considerably  more  than 
the  prtodpal  of  the  bonda,  but  not  mangb, 
even  with  the  Income  fund  added,  to  pay  off 
the  bonds,  toterest  as  weH  as  principal.  No 
donbt  exists  that  the  company  Is  Insolvent, 
and  nothing  in  sight  Indicates  that  Mrs. 
Oreen  will  or  ever  can  realise  <me  cent  fbr 
her  damages,  unless  she  gets  It  by  being  al- 
lowed priori^  over  the  mortgages  as  to  tlw 
Income  made  by  the  recdvo-,  and  the  rem- 
nant of  cash  turned  over  to  him  with  the  rail- 
way, etc  when  he  entered  into  possesskm  as 
receiver. 

Bach  of  tiiese  contestants  bad  notice  of 
how  the  corpomtion  stood  In  rdatioo  to  tlie 
other.  The  charter  was  the  medium  of  no- 
tice to  the  mortgBgee.  The  mortgages,  to- 
gether with  tiie  due  recording  ct  them,  were 
notice  to  Mrs.  Oreen.  But  of  wbat  avsil  was 
notice  to  her?  Tbe  purpose  of  notice  !■  to 
warn  the  notified  not  to  deal  or  trust  save  in 
subordination  to  the  right  to  whteb  the  no- 
tice relates.  Mortgagee,  lender  of  money,  or 
purdiaser  of  bonds  could  profit  by  notice, 
but  notice  of  a  mortgage  Is  wboUy  without 
efficacy  to  guarding  one  against  suffering 
damage  1^  a  pure  tort  at  the  hands  of  tbe 
mortgagor.  The  observation  of  Mr.  Justice 
Brewer  In  Kneoland  v.  Trust  Co..  136  U.  & 
97,  08,  10  Sup.  Ct  050.  repeated  Mr.  Jus- 
tice Shlras  in  Thomas  v.  Oar  Oo.,  Iffl  U.  8. 
06, 13  Sup.  Ct  824,  has  no  appUcatlott  to  Mrs. 
Green;  that  observation  bdng  as  follows: 
"No  one  Is  bound  to  sell  to  a  railroad  com- 
pany, or  to  work  for  It;  and  whoever  has 
dealings  with  a  company  when  propwty  Is 
mcfftgaged  must  be  assumed  to  have  dealt 
with  It  on  the  fidth  of  Ite  personal  responst- 
blllty,  and  not  in  expectation  of  subsequent- 
ly dlBplaclng  the  priority  of  mortgage  liens." 
Unlesa  a  mortgage  upra  property  be  also 
upon  the  Income,  a  mortgagee  out  of  posses 
slon  has  no  claim  or  lien  upon  Income.  Teal 
V.  Walker,  lU  U.  a  242.  4  Sup.  Ct  420.  Tbis 
Is  true  In  Georgia,  although  the  income  ac- 
crue from  the  property  while  In  the  hands  of 
a  receiver.  Vason  v.  Ball,  56  Ga.  268.  Wboe 
Income  as  well  as  oorpus  is  emljraeed  In  the 
mortgage,  the  mortgagee  exdndes  tdmseir 
from  all  the  Income  wlilch  accrues  while  he 
voluntarily  remains  out  of  possesslOD.  A 
right  of  possession  which  be  dftcUnea  to  ec- 
erdse  Is  of  no  avalL  BaOroad  Go.  r.  Oowd- 
r^.  11  Wan.  4B8;  GUman  t.  Velegra^  Oo., 
81  U.  S.  608;  Bridge  Oo.  T.  HridrilMrh.  94 
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n.  8.  708.  Where  the  mortsngea  has,  by  the 
termg  of  the  mortgage,  a  right  to  take  poa- 
sesalon  after  default  of  payment,  make  In- 
come, and  appropriate  the  same  to  his  debt, 
and  be  electa  not  to  do  ao,  bnt  to  apply  for  a 
receiver  by  an  eqnltable  petition  to  foreclose 
the  mortgage,  a!nd  bring  the  prope^  to  sale, 
and,  pending  the  enlt,  to  make  Income  thnagh 
the  receiver,  he  has  not  the  same  strict  right 
to  the  Incom»  made  by  the  receiver  that  he 
would  have  to  Income  made  by  himself,  as 
mortgagee  In  possession.  Custody  & 
celver  Is  possession  by  the  conrt,  and  Is  ex- 
dnsive  alike  of  both  parties  to  the  anlt.  Un- 
doubtedly, a  covat  of  equity  may  treat  Income 
made  by  Itself  through  a  receiver  as  legally 
Its  own,  held  in  trust  for  the  beneficiary  beat 
entitled  to  It.  The  mortgagee  Is  still  out  of 
poBseaalon;  and  where  he  has  neither  de- 
manded It,  nor  applied  to  a  conrt  for  aid  In 
obtaining  it,  he  la  out  his  own  voluntary 
election.  The  conrt  may,  and,  where  It  final- 
ly decrees  In  his  favor  on  the  merits,  gener- 
ally win.  consider  Its  own  poesesslon  as  sub- 
stituted for  the  one  to  which  he  was  entitled, 
and  as  attended  with  the  same  Incidents 
touching  net  income;  bnt  the  conrt  Is  not  a.b- 
eolutely  bound  to  dlspom  of  this  Income  jnst 
as  the  mortgagee  would  have  a  right  to  ap- 
ply It  had  It  accrued  from  the  mortgaged 
property  while  in  his  possession  and  nnder 
his  own  management.  On  the  contrary,  the 
court  may  eonslda  and  give  effect  to  equities 
concerning  It  which  the  mortgagee  might 
safely  Ignore  or  defy  were  he  not  a  volun- 
tary anitor  for  equitable  relief!  The  corpus 
of  tAe  mortgaged  propMty,  whether  realty  or 
pwaanalty,  is  no  leas  the  jKroperty  of  the 
mortgagor  after  it  is  put  Into  the  hands  of  a 
receiver  than  it  was  before;  and  In  Oeoi^ 
It  remains  his  property  nntil  actually  sold. 
Not  even  foreclosure  and  decree  of  sale  will 
terminate  or  divest  bla  title.  In  practice,  we 
have  DOthlng  corresponding  to  a  strict  fore- 
doaore  In  England.  The  net  Income  made 
by  the  receiver,  though  embraced  in  the  mort- 
gage, la  also  the  property  of  the  mortgagor, 
so  long  aa  It  remains  subject  to  control  and 
appUcatlMi  by  the  court,  the  mortgagee  having 
ahsolnte  title  to  neither,  bat  a  llai  upon  both; 
bat,  this  Income  not  having  been  In  odstence 
when  the  mortgage  was  executed,  bis  lien, 
as  to  it,  Is  not  a  l^gal  lien,  pure  and  simple, 
but  one  wbldi  gets  Its  ultimate  efficiency 
from  equity,  through  the  doctrine  either  of 
equitaUe  assignment  or  equitable  estoppeL 
Jonea.  Chat  Mor^.  ff  17&-175;  1  Jones, 
Uortg.  (Bth  Ed.)  1 149  et  seq.;  1  Ping.  Mortg, 
I  453  et  leq.  Mortgage  of  Income  covers  net 
Income  only.  Jonea,  Corp.  Bonds  A  Mortg. 
H  80-00;  1  Ping.  Mortg.  I  481;  1  Jones, 
Mortg.  I  laO;  Foadicfc  v.  Schall,  98  U.  8. 
2B2. 

In  equity,  however  It  ml^t  be  at  law,  It 
makes  no  substantial  difference  that  these 
moitgagea  are  trost  deeds  in  form,  and  coin 
vey  abMdntely.  TUt^  ought,  In  this  fomm, 
and      ancli  a  qncatlOD  of  prlMit7  o  tbat 


now  before  us,  to  be  considered  as  mort- 
gages, pure  and  simple.  Bo  considered,  they 
pass  no  title,  but  are  only  secoriUes  for 
debts.  Code,  |  1654.  With  the  trust  deeds 
reduced  In  equity  to  the  rank  of  mortgages, 
this  Is  not  a  case  in  which  one  competing 
creditor  has  a  legal  lien,  and  the  other  has 
none;  for  In  Georgia  a  judgment  lien  attaches 
upon  property  previously  mortgaged,  as  well 
as  up<m  any  not  so  Incumbered.  "All  judg- 
ments obtained  in  the  superior,  justices',  or 
other  courts  of  this  state,  shall  be  of  equal 
dignity,  and  shall  bind  all  the  property  of 
the  defendant,  both  real  and  personal,  from 
the  date  of  such  Judgmoit,  except  as  other- 
wise provided  In  this  Code."  Code,  f  S5S0. 
"A  future  Int^st  in  personalty  cannot  be 
seised  and  sold,  but  the  lien  of  judgments 
will  attach  thereto,  so  far  as  to  prevent 
alienation  before  the  right  to  present  pos- 
session accrues."  Id.  |  2625.  A  judgment 
against  a  railroad  corporation  binds  all  Its 
property,  Including  Its  franchises,  except 
only  Its  franchise  to  be  a  corporation.  City 
of  Atlanta  v.  Grant,  67  G&.  840.  The  lien 
of  Mrs.  Green's  judgment  covers  net  Income 
made  by  the  receiver  as  fully  as  does  that 
of  the  mortgages;  and,  being  statutory,  it 
needs  nc  aid  from  equity  or  equitable  prin- 
ciples to  render  It  a  complete  legal  lien  on 
Income.  Ought  equity  to  afford  aid  to  post- 
pone or  defeat  It,  under  the  facts  of  the 
present  case?  Without  reducing  the  trust 
deeds  to  the  rank  of  mortgages,  how  would 
the  matter  stand?  In  that  case  the  mort- 
gagee would  take  the  legal  titie  of  the  whole 
railroad  property,  the  franchises  Included, 
and,  lelativdy  to  the  public,  would  stand  as 
owner,  for  the  time  being,  and,  since  fran- 
chise and  duty  are  inseparable,  would  be 
liable  dlrectiy  and  primarily  for  the  dam- 
ages occasioned  by  the  tort  To  treat  the 
deeds  as  mortgages  Is  thus  a  fitvor,  rather 
than  a  disadvantage,  to  the  mortgagee  and 
the  bondholders  be  represents.  If  it  be  said 
that,  aa  railroad  property  is  peculiar,  a 
mortgage  upon  It  should,  if  the  terms  of  the 
mortgage  be  sufficiently  comprehensive,  be 
construed  to  bind  both  fature  acquired  cor- 
pus and  future  accrued  income,  at  law,  then 
we  answer  that,  because  of  this  very  pecul- 
iarity, the  Income  so  bound  should,  in  a 
court  of  equity,  be  limited  strlctiy  to  the 
surplus,  after  satisfying  all  damages  to  the 
public  occasIone<i  by  using  the  franchises, 
whether  such  use  was  by  the  mortgagor  or 
the  receiver.  If  tt  be  said  that  by  filing  the 
petition  to  foreclose,  or  by  actual  seizure  of 
the  property  through  a  receiver,  a  lien  upon 
Income  arose,  or  the  mortgage  Uen  was  aid- 
ed, then  the  repilj  is  that  this  was  after  the 
judgment  lien  ot  Mrs.  Qreax  attached  on 
corpus,  and  was  ready  to  attach  on  income 
as  it  accrued;  and  bo  the  equity  of  the  judg- 
ment is  aa  mach  aided  by  its  legal  Uen  aa 
the  equity  of  the  mortgage  is  aided  by  filing; 
the  petition,  or  tqr  actual  atfnire. 
Tbeae  joint  plalnturs,  after  deacrfblng  Mrs. 
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Green'B  Judgment  and  othar  judgments,  Insert- 
ed In  ituAx  petition  an  appral  to  the  beart  of 
eqnfty,  as  fcdlows:  "And  yoor  petitikmers 
show  that  as  yet  no  active  measures  hare  been 
taken  by  the  boldras  of  said  Judgments  to 
force  the  sam^  but  that  thejr  have  threatened 
and  still  threaten,  to  levy  the  same  upon  the 
property  of  s^  defendant  coiporatlon,  and 
to  sell  ont  said  railroad  and  Its  franchlBeB; 
and  petlUoners  show  that  any  such  levy  and 
procedure  nrast  result  In  serious  sacrlfloe, 
not  only  to  said  road,  but  to  the  holders  ot 
its  lien  securities,  and  that  no  proper  ad- 
justment and  settlement  of  said  various  de- 
mands can  be  made  except  through  the  ac- 
tion of  this  cenrt,  by  the  enforcement  of 
remedies  of  an  equitable  nature.  Tour  pe- 
titioners, by  this  proceeding,  afford  and  ot- 
tex  to  said  Judgment  creditor^  and  to  all 
other  parties  having  legal  demands  against 
said  d^endant,  full  (^portunlty  to  Intervene 
and  to  assert  their  claims;  but  petitioners 
pray  that  in  the  event  that  either  ot  said 
Judgment  creditors,  or  any  other  creditor, 
shall  make  any  levy  upon  the  property  of 
said  defendant,  or  otherwise  proceed  against 
the  same,  the  court  will  at  once,  and  from 
time  to  time  as  may  be  required.  Issue  Its 
writ  of  Injunction  against  said  party  or  par- 
ties restraining  ail  further  proceedings  by 
s^iiarate  suits,  and  compelling  said  parties 
to  Intervene  and  assert  their  rights  In  this 
suit.  Tour  petitioners  show  that  they  are 
i-emedlless  nnder  the  strict  rules  of  the 
common  law,  and  can  obtain  adequate  and 
suffldrait  relief  only  through  equitable  prin- 
ciples and  methods  to  be  administered 
this  court**  Who  are  those  who  made  this 
appeal  to  equity,  and  invoked  the  remedy 
and  rules  of  equitable  relief?  The  surviving 
mortgagee  and  one  of  his  wards  nnder  the 
trust  of  the  mortgages,  This  ward,  by  vlr^ 
tue  of  owning  all  the  bonds  of  the  second 
issue  and  most  of  those  of  the  first  Issue, 
JoUaed  in  the  pedtton  as  co-plaintiff,  being, 
moreover,  presidmt  of  the  railroad  corpora- 
tion at  the  time  ot  filing  the  petition,  and 
having  been  so  when  Mrs.  Green  was  made 
a  widow  mother,  and  when  she  obtained  her 
Judgment,  and  for  many  years  before,  even 
when  tiie  first  d^nlt  of  the  corporatUm  ocr 
cnned.  As  equity  applies  estoppel  in  aid 
of  mortgages  on  future  acqnisltions,  wheth- 
er of  corpus  or  Income,  it  certainly  might 
apply  a  like  doctrine  In  aid  of  a  Judgment 
recovmd  by  a  wife  and  mother  for  homi- 
cidal n^ltgence  1^  a  railway  corporation, 
which  happened  when  one  of  the  plaintiffs, 
and  the  chief  beneficUuy  of  the  suit,  was 
president  of  the  derelict  institution.  Would 
it  be  harsh  to  Sdy  to  him,  in  answn  to  his 
appeal:  "Sir.  If  you  had  desired  your  bonds 
and  coupons  to  tiave  a  sweeping  and  un- 
limited preference  over  a  Judgment  for  dam- 
ages occasioned  by  n^llgent  homicide,  yon 
ouj^t  to  have  seen  to  it  that  tbe  Injury 
causing  the  damages  was  not  indicted.  You 
were  in  control,  wbweas  this  wife  and  moth- 


er had  no  control,  and  nothing  to  do  with 
the  management  It  would  be  tar  better  to 
Impute  the  netllgence  ot  the  corporation  to 
yon,  its  president,  than  It  would  be  to  turn 
her  away  empty,  that  your  coffers  may  be 
made  a  little  more  tntL"  We  do  not  pro- 
pose, however,  to  rest  the  case  on  a  ground 
so  narrow,  or  on  any  which  does  not  apply 
alike  to  all  the  bondholders. 

It  Is  of  much  importance  to  jthe  wider  and 
tine  ground  that  the  Income  In  questlfm  was 
made  byexerclslng  the  franchises  granted  W 
the  state  to  the  railroad  company,  a  corpora- 
tion of  a  quasi  public  nature.  Such  ctnpora- 
tlons  incur  certain  duties  and  obligations  to 
the  public,  'wht(A  adhere  firmly  to  the  fran- 
chises granted,  and  cannot  be  separated  from 
them  without  legislative  consent  Railroad 
Oo.  V.  Mayes,  49  Oa.  865,  and  cases  cited; 
Ballroad  Oa  v.  Uddell,  86  Ga.  482,  11  &  B. 
868;  Railroad  Oo.  v.  Phlnazee,  03  Oa.  488. 21 
S.  B.  80.  These  duties  and  obligations,  equal- 
ly with  the  franchises  themselves,  are  mat- 
ters of  fundamental  contract  between  the  cor- 
poration and  the  sovereignty  creating  it,— a 
contract  which  is  paramount  to  all  subse- 
quent contracts  which  the  corporation  is  ca- 
pable of  entering  Into,  with  any  pemon  or  for 
any  purpose.  By  necessary  implication,  these 
latter  contracts  are  alwi^  qualified  and  held 
in  check  the  former,  and  In  every  conflict 
they  must  be  subordinated  to  it  The  corpo- 
ration can  grant  to  others  no  Immuni^  as  to 
ita  franchises  which  It  oouUl  not  claim  for 
Itself;  nor  can  It  In  btiialf  of  its  creditors,  or 
any  of  them,  tree  the  ftancbises  from  being 
answerable  out  of  the  revenue  produced  1^^ 
their  exercise,  for  torts  committed  in  the  use 
of  them,  whether  such  torts  be  committed 
the  corporation  itself  or  by  others  utfng  the 
tomchlaes  with  Its  consent  or  by  Ita  permis- 
sion. It  is  by  reason  of  this  firm  adhesion 
of  duty  imposed  to  franchise  granted  that  an 
incorporated  railroad  company  cannot  lease 
its  line  of  railway,  and  permit  It  to  be  op- 
erated 1^  tbe  lessee,  without  being  liable  for 
negligent  torts  committed  by  the  lessee,  to 
tbe  same  extent  as  if  they  were  committed 
by  itself.  See  authorities  cited  in  2  Got^ 
Stock  ft  8,  <3d  Ed.)  |  906;  3  Wood,  Ry.  Law 
(Mtawr*s  Ed..  1888)  H  489.  480.  And  Uila  rigid 
rule  of  liability,  which  is  directly  the  t^poalte 
of  that  which  prevails  touching  leases  where 
no  charter  franchises  of  a  quasi  public  nature 
are  involved,  is  not  rdaxed  in  thvor  of  a  com- 
pany having  express  permlsBtott  tram  the  leg- 
islature to  make  tbe  lease,  unless  tben  be 
also  an  express  ^mption  or  giant  ot  ab- 
solution from  Uabillty.  Sln^eton  v.  Railroad 
Co.,  TO  Ga.  464.  Thus,  In  the  case  of  a  mere 
permissive  lease  of  a  railroad,  there  is  cumu- 
lative rather  than  diminished  security  to  the 
injured  citizen,  who,  for  a  tort  committed  up- 
on or  against  him  by  the  lessee,  in  the  enr- 
dae  of  franchises  derived  from  the  lessor, 
can  hold  either  or  both  answerable  for  the 
damages.  "Hie  essentlar  reason  on  which  the 
adjudged,  cases  respecting  the  lease  of  rail- 
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roads  1b  foooded  is  tooad  enongb  to  extend 
and  app^  to  moitgageo,  at  leaat  In  so  far  as 
mortgagea  are  designed  to  Incumber  future 
Income.  After  a  railroad  company  has  mort- 
gaged an  Its  IUm^  conatnicted  and  to  be  eaa- 
stroeted,  all  Its  mottve  power  and  ndUng 
■todc,  an  Its  stitlous  and  depots,  all  Its  fran- 
chises, acqolred  and  to  be  acqnlred,  and  all 
Its  future  Income  brts  that  which  may  accrue 
before  it  deCanlt  on  any  of  the  mortgage  debt, 
what  besides  this  excepted  Income,  snpposlnir 
the  mortgage  to  be  valid  and  enforced  as 
written.  Is  left  from  which  to  make  satisfac- 
tion for  torts  committed  by  the  company  dur- 
ing the  indefinite  time  which  It  may  be  the 
Inters  or  th»»  pleasure  of  the  mortgagee  to 
stay  out  of  possession,  and  leave  the  company 
inf  By  chance,  there  may  be  a  surplus  left 
from  the  proceeds  of  the  corpus,  or  from  in- 
come, or  from  both,  aftw  the  discharge  of 
the  mortgage;  but,  by  an  equal  chance,  there 
may  be  none;  and,  ^jj  still  another  chance,  a 
large  d^dency  may  be  the  outcome.  It  is, 
and  has  long  been,  matter  of  common  knowl- 
edge and  general  Information  which  of  these 
chances  is  most  likely,  in  any  glvra  instance, 
to  be  converted  Into  certainty,  become  real- 
ised as  a  fact  of  experience,  and  take  Its  place 
In  history.  It  would  seem  reasonable  that 
relatively  to  negligent  torts,  whomsoever 
committed.  In  the  uae  of  the  charter  fran- 
chises, the  mor^Esgee  of  a  railroad  should, 
under  the  rule  of  public  p<^icy  applicable  to 
this  kind  of  property,  and  ctmstantly  applied 
to  It  In  respect  to  leases,  be  regarded  either  as 
owner,  ox  as  holding  his  Ineumlvance  In  snb- 
JectJon  to  the  duties  and  obllgatkmB  resting 
upon  the  owner,  and  so  Interwoven  with  the 
fkanchlses  as  to  be  Inseparable  from  them 
otherwise  than  by  express  statute.  Begard- 
Ing  him  in  either  light,  he  could  not  equitably 
appropriate  to  his  mortgage  debt  income 
earned  by  the  nuotgagor  or  by  a  receiver,  and 
leave  a  sofleier  from  sdch  a  tort  uncompen- 
sated and  without  redress.  If  treated  as 
owner,  he  would  himself  be  liable,  In  the  first 
instance,  for  the  damages  occasioned  by  the 
tort;  and.  If  treated  as  holding  his  mortgage 
lien  In  subjection  to  the  charter  burdens  Im- 
posed on  the  mortgagor,  the  least  that  he  could 
justly  do  would  be  to  stand  aside  as  to  so 
much  of  the  Income  as  n^lght  be  necessary  to 
right  the  wrong  done  by  the  tort  Can  these 
charter  burdens,  or  any  of  them,  be  evaded 
creating  the  relation  of  debtor  and  credit- 
or, with  or  without  the  relation  of  mortgagor 
and  mortgagee  superadded,  any  more  than  by 
creating  the  relation  of  lessor  and  lessee? 
Of  what  avail  to  the  public  would  be  the 
mere  personal  liability  of  a  corporation  with 
all  Its  substantial  assete  bound  hard  and  fast 
by  mortgage,  the  mortgagor  remaining  In 
IK>Bsesslon,  and  continuing  to  exercise  all  the 
cori>orate  franchises?  Can  the  whole  of  the 
corporate  assets,  Including  these  franchises 
and  the  fruits  of  their  exercise,  be  impound- 
ed by  a  mortgage  contract  or  any  other,  and 


put  in  a  bombproof;  ftor  10,  00,  or  100 
years,  the  term  of  credit,  and  for  any  period 
of  hidulgence  or  forbearance  thereafter  which 
the  mortgagee  may  choose  to  grant? 

It  Is  manttest  that  the  distinction  between 
general  and  special  creditors,  or  between  gen- 
raal  UeoB  and  specific  liens,  Is  only  nominally 
involved,  or.  If  real^  Involved,  is  favorable 
to  the  involuntary  creditor,  made  so  by  tort, 
rather  than  to  the  voluntary  creditor  by 
mortgage,  where  these  two  creditors  are  the 
contestants  over  income,  and  where  the  mort- 
gagor is  a  railroad  corporation,  and  the  mort- 
gage covers  all  Ito  effects,  real  and  personal, 
present  and  future.  The  Hen  of  such  a  mort- 
gage, when  aided  by  the  doctrine  of  equlteble 
assignment  and  estoppel  as  to  corpus  acquir- 
ed and  income  produced  after  ite  execution, 
Is  as  comprehendve,  and  therefore  aa  gen- 
eral, aa  the  Hen  of  a  judgment  baaed  on  the 
tort  is  or  could  be.  In  such  a  case  the  liens 
are  equally  general,  for  the  voluntery  credit- 
or did  not  extend  credit  or  take  security  mere- 
ly upon  some  partlcniar  property  of  his  debt- 
or, but  upon  all  he  had  or  might  ever  get 
And  what  qiieclalizes  the  inv<dnntery  credit- 
or, or  tends  to  spedallee  him  with  pathetic 
emphasis,  is  that  he  did  not  extend  credit  at 
all,  but  was  forced  to  become  a  creditor 
against  his  will,  and  without  any  security 
whatever,  save  tliat  afforded  him  as  one  of 
the  general  public  by  the  charter  of  the 
wrongdoer.  One  creditor  who,  by  any  con- 
tract whatever,  secures  himself  on  all  bis 
d^)tor'8  eflecto.  all  the  present  and  all  the 
future,  without  limit  of  Idme,  has  no  claim 
to  be  considered  as  a  special  creditor,  and  is 
not  entitled  to  any  fiivor  whatever  In  a  court 
ot  equity  beyond  what  the  rules  of  inexorable 
law  entitle  him-  to  demand,  as  against  dam- 
ages for  a  tort  committed  by  the  debtor  to  a 
stranger,  whether  pending  the  term  of  credit 
or  after  it  expired.  The  reason  why  specific 
Hens  prevail  over  general  legal  liens  Is  that 
there  Is  something  left  or  possible  to  be  left, 
for  the  latter,  after  the  property  covered  by 
the  former  Is  all  absorbed.  A  special  lien  Is 
a  Hen  upon  particular  property.  If  a  Hen  ex- 
tends to  everything,  acquired  and  to  be  ac- 
quired, It  is  not  special  merely  because  It  was 
created  by  a  mortgage  or  other  express  con- 
tract Relatively  to  Income,  the  judgment  of 
BIrs.  Green  Is  far  better  entitled  In  equity  to 
the  status  of  a  special  Hen  or  charge  than 
are  these  mortgages.  The  plaintiff  In  that 
judgment  Is  a  creditor  by  compulsion,  as  was 
the  damaged  creditor  in  Trust  Co.  v.  Thur- 
man,  94  Ga.  735,  20  S.  R  141,  where  the  dam- 
age resulted  to  a  tract  of  land  by  reason  of 
teklng  part  of  the  tract  for  right  of  way. 
The  strong  equity  on  the  side  of  the  Involun- 
tery  creditor  is  too  obvious  to  escape  the  dis- 
cernment of  a  child,  and  the  question  comes 
down  to  this:  Whether  the  law  as  admin- 
istered courts  of  equity  will,  on  the  ground 
of  public  poUcy,  In  view  of  the  paramount 
rank  of  charter  duties  Involving  public  safe-' 
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ij,  glre  effect  to  this  equity  on  Income  made 
by  a  racelTer,  when  It  ts  supported  a  Jux^ 
lor  legal  Hen,— tlie  Ifen  of  a  general  judg- 
ment for  the  assessed  damages. 

Duty  Is  Inherent  In  franchise,  adheres  to 
it,  and,  as  we  hare  seen,  cannot  be  sepa- 
rated from  It  without  egress  enactment  It 
would  be  far  more  rational  to  subject  the 
corpus,  especially  the  corpus  of  the  fran- 
chises, than  to  exempt  Income.  The  present 
case,  howerer,  calls  for  nothing  beyond  sub- 
jection of  the  latter.  It  is  Uke  stopping  the 
freight  earned  by  the  voyage,  and  sparing 
the  ship.  Benefits  and  burdens  are  cor- 
relatlres,  and  he  who  would  appropriate  all 
a  debtor  has  must  adopt  such  of  bis  burdens 
as  are  fundamental  to  his  debtor's  right  to 
hare  existence,  and  create  any  debt  or  Incur 
any  obligation  whataoeTer.  Burden  equals 
benefit  as  a  ground  of  equitable  preference; 
and  the  loss  by  reason  of  the  debtor's  in- 
solvency Is  to  be  borne  by  tbe  creditor  who 
would  have  been  ulttmatdy  benefited  it  no 
loss  had  occurred,  or  If  the  loaa  occasioned 
1^  failure  f)t  the  debtor  In  his  duty  bad  been 
a  gam,  Instead  of  a  loss.  Uke  the  electric 
current,  preference  or  special  priori^  of 
payment  haa.  In  reference  to  a  "going  con- 
cern" of  a  quasi  public  nature,  two  opposite 
poles.  Any  adjudication  must  be  wrong 
whicli,  oTerlooUng  this,  treats  It  as  baring 
but  one.  The  posItlTe  pole  is  ben^t,  pnblic 
and  private  benefit  to  all,  and  benefit  to  the 
Indlridual;  one  of  the  neeesaary  indlvidnals 
to  be  bmeflted  being  the  holder  of  the  in- 
cumbrance which  would  rank  first  were 
there  no  special  priority  to  be  oonsidmd. 
The  native  vdia  is  burden,  burden  like  that 
of  diligence  imposed  ^ij  public  policy  for 
pnUic  ben^t,  for  the  Interest  of  all,  bnt,  in 
the  nature  of  things,  any  disregard  of  It  not 
ben<ifltlng,  bat  tracing  to  injure,  the  Indl- 
Tidnal  wlio  mold  otberwiae  be  and  remain 
the  favorite.  Upon  him  it  falls  Incidentally 
as  a  loss  1^  misfortune,  Just  as  a  teilure 
in  duty  1^  otliers  often  affects  us,  and  our 
fitUnre  In  a  like  dnty  as  often  affects  them. 
A  doctrine  of  preference  baaed  exdo^Tely 
on  benefit  would  pay  preferentially  for  feed- 
ing the  winning  horse,  for  riding  him,  and 
even  for  wbixvlnc  and  urging  him  on  to  the 
goal,  for  making  him  go,  and  ke^taig  htm  a 
"going  ctmcem,"  but  not  for  damage  done  to 
a  person  ran  over  In  tbe  race  In  consequence 
of  nes^lgence  ta  attributaUe  to  tbe  own- 
er. Maritime  law,  which  la  more  conversant 
wttb  "gfOng  conenns**  on  a  large  scale  than 
any  other  bruu^  of  law,  because  It  baa 
dealt  with  them  longest,  woidd  discriminate, 
not  against  the  daimant  for  damages,  but  In 
bin  favor.  14  Am.  tt  Bug.  Bnc  Law,  448; 
16  Am.  ft  Eng.  Bne.  Law,  858;  Force  v.  The 
Pride  of  the  Ocean.  8  Fed.  162;  The  John  O. 
Stevens,  40  Fed.  881.  In  building  up  and 
developing  a  system  of  Uena  applicable  to 
supplies,  repairs,  advances,  wages,  pilotage, 
towage,  wharfage,  salvage,  damages  by  tort. 


etc.  It  has  put  damages  by  tort  at  or  near 
tbe  bead  of  tiie  list;  and  the  reason  for  do- 
ing so  Is  one  of  public  policy,  the  encourage- 
ment of  safe  navigatloni-Hi  reason  no  less 
applicable  to  railways  extending  along  or 
across  public  thoroughfarea  than  to  ships  or 
steamers  on  the  ocean,  seas,  or  rivers;  colli- 
slon  by  cars  or  trains  of  cars  with  persMis 
or  prc^ierty  on  land  being  as  probable  and 
frequently  as  hurtful  as  like  cbuislons  by 
vessds  on  water  Peril  to  person  and  proj^ 
erty  has  shaped  public  policy  with  refer- 
ence to  marine  torts,  and  that  element  ex- 
erts, and  ought  to  exert,  a  chief  influence  in 
shaping  It  with  reference  to  torts  by  rail- 
roads. Equity,  like  other  divisions  of  Juris- 
prudence; takes  notice  of  pnblic  policy,  pro- 
motes It,  and  conform^  to  it.  1  Spence,  Eq. 
Jur.  427,  and  note.  Indeed,  the  great  equity 
niaxlm,  "Once  a  mortgage  always  a  mort- 
gage,:* is  based  upon  it   Id.  699-608. 

If  it  t>e  said  that.  In  maritime  law,  torts  bj 
a  Bhip  are  attended  with  a  lien  on  the 
for  the  damages,  and  that,  in  equity,  no  lien 
arises  out  of  torts  by  a  railroad  company, 
the  answer  la  that,  though  this  is  true^  torts 
by  the  tatter,  as  against  a  moitgagee  <a  tbe 
franchises,  are'attended  by  an  equity  in  be- 
half of  the  Uajured  party  as  strong  as  that 
on  which  the  ranUng  of  the  maritime  llot 
tm  damages  Is  founded.  No  one  can  doubt 
that  relative  strength  of  equities  has  beoi  a 
tilling  ccmslderation  in  fixing  tbe  priority  of 
the  various  maritime  liens,  as  compared  one 
With  another.  In  so  tar  as  limiting  tbe  re- 
eovoy  for  maritime  torts  to  the  value  of  tho 
ship  bas  Influenced  that  priority,  a  like  11m- 
itatlon  arising  out  of  the  actual  facts  of  tbe 
situation  exists  as  to  the  asaebtof  a  railroad 
corporation;  not,  indeed,  a  limitation  upon 
the  right  of  recovery  for  torte  committed  bj 
such  a  corporation,  but  upim  tbe  posalbUity 
of  realising  the  recoyray,  where  not  only  the 
franchises  and  Income  of  the  railroad  are 
mortgaged,  but  an  other  effects  of  the  cor^ 
poration,  and  where  the  corporation,  after 
making  the  mortgage  and  committing  the 
tort,  piores  Insolvent.  Whenever  an  equity 
Is  treated  as  a  lien.  It  Is  so  treated  for  the 
purpose  of  rendering  it  effectual  to  take  and 
nold  moneyi  not  merely  to  base  an  action 
upm;  and  any  equitable  right  of  payment 
which  courts  ot  equity  wIlF  oiforce  as 
against  some  previous  incnmbimnce  compet- 
ing with  It  for  payment  out  of  the  glvw 
fund  is  virtually  an  equitable  lien,  whfetlmr 
caUed  a  "lien"  or  a  "prefferentlal  claim." 
A  maritime  lien  for  damages  Is  a  legal,  not 
an  equitable,  Hen,  though,  doubtless.  It  got 
its  rank,  If  not  Its  existence,  from  tlie  stnmg 
Inherent  equity  of  taoldhig  a  ship  answrauble 
tor  Injuries  done  by  Its  instrumentality,  no 
matter  who  was  on  board,  or  to  whom  It  be- 
longed, or  who  had  mortgages  or  other  liens, 
maritime  or  nonmarltlme,  upon  It,  and  no 
matter  whether  the  wiong  was  done  or  tbe 
selsnre  for  it  was  made  on  the  high  seas  or 
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in  a  home  port  or  a  toitiga  jfoxt  Indeed, 
though  the  Uen  owed  Its  origin  to  public 
policy,  this  very  equl^  underlay  that  policy. 
:iad  thus  was  the  ultimate  ground  of  the 
lien,  both  with  reference  to  ita  exiatmce  and 
its  rank.  "The  feather  that  adorns  the  royal 
bird  supports  him  In  his  flight  Strip  him  of 
hla  plumes,  and  you  fix  him  to  the  earth." 
This  language  was  applied  to  the  highest 
corporate  being  in  a  monarchy,— the  king. 
Bnt  the  bird  may  well  stand  for  a  subor- 
dinate corporation,  especially  when  It  exists 
only  to  more  persons  and  property  from 
place  to  place,  as  does  a  railroad  corpora- 
tion, and  whose  wings  consist  of  chartered 
franchises,  as  real  instruments  of  locomotion 
(though  Immaterial)  as  the  pinions  of  a  bird 
or  the  sails  of  a  ship.  No  chartered  railroad 
could  be  "a  going  concern"  sare  for  Ite  fran- 
chises; and,  by  the  use  of  these,  to  hurl  loco> 
motlTes,  caro,  or  trains  against  persons  or 
property,  to  their  injury  or  destruction,  la  no 
less  Tlolatlve  of  public  security  and  public 
policy  than,  by  the  use  of  sails  or  steam,  to 
run  one  vessd  against  another  on  the  high 
seas.  The  same  policy  which,' irrespectire 
of  mortgages  and  other  prior  Hens,  holds  the 
vessel  to  answer  for  ihe  damages  in  the  lat- 
ter case,  might  well  hold  the  railroad,  more 
especially  the  franchises  and  their  produce, 
to  answer  for  the  damages  in  the  former 
cam.  "Salus  popuH  suprema  lex"  Is  a  car- 
dinal maxim.  It  is  the  whole  gospel  of  pub- 
lic policy  condensed  In  a  single  text  The 
safety  of  the  people  Is  the  supreme  law;  the 
good  of  the  public  first  and  before  erery- 
thlDg  else.  On  the  benefit  side,  the  good  of 
the  public  and  the  good  of  the  mortgagee  of 
a  railroad  coincide^  Because  of  this,  courts 
of  high  authority  hold  that  supplies  or  serv- 
ices essMitial  to  keep  a  railroad  In  operation, 
and  enable  It  to  answer  the  ends  of  ite  ere* 
ation,  may  become  a  charge  npon  income 
made  by  a  receiver  subsequently  appointed. 
The  consequence  of  so  charging  Income  may 
be  made  to  affect  the  mortgagee  Irrespective 
of  his  consent  People  may,  by  procurement 
of  the  mortgagor  In  possession,  volunteer  to 
benefit  the  mortgagee,  and.  If  they  succeed, 
may  claim  reimbursement  or  Just  compensa- 
tion ont  of  Income.  In  the  civil  law  there 
was  something  slightly  analogous.  A  per^ 
son  who  volunteered  toactand  did  act  with- 
out authority,  in  the  affairs  of  another,  dnr^ 
tng  bis  absence,  was  called  by  that  law 
"negotlomm  gestor,*  meaning  a  manager  of 
business.  The  duty  of  reimbursing,  but  not 
of  rewarding,  him,  was  enforced  if  his  ac- 
tion proved  beneficial  to  the  absentee. 
Though  an  Intermeddler,  he  was  not  forced 
to  suffer  in  consequence  of  fats  useful  offl- 
cionsness.  but  was  not  allowed  to  profit  by 
it  The  principle  is,  at  bottom,  the  principle 
of  salvage.  In  maritime  law.  It  has  lU 
literal  and  most  striking  application  to  serv- 
ices rendered  in  laviDg  abipa  from  threat- 
ened destruction.    Tba  right  to  TcAonteer 


assistance  without  being  called  on  or  em- 
ployed to  render  It  springs  up  ont  «f  urgency, 
—the  urgency  of  the  occasion.  Peril  and 
emergency  serve  as  a  letter  of  credit  and  as 
a  pledge  of  the  endangered  property  as  se- 
curity  for  payment  Whoever  is  present  at 
the  scene  of  the  threatened  disaster  may  In- 
terfere, avert  calamity,  and  save  the  ship. 
Toned  down  and  shaded  off  for  business  at- 
tended  with  less  hazard,  this  principle  of 
salvage  Is  also  applicable  when  oaly  mod- 
erate  perils  are  Involved.— perils  which  in  no 
way  threaten  destruction,  and  some  of  them 
not  to  the  ship  itself  at  all,  bnt  only  to  the 
voyage  or  Ite  speedy  and  successful  accom- 
plishment Thus,  for  needful  supplies  fur* 
nlshed  or  repairs  made,  ete.,  maritime  law 
renders  the  ship  liable,  and  raises  a  Men  up- 
on It  to  secure  the  debt  So  rational  and 
comprehensive  Is  the  principle  that  we  find 
it  in  a  modified  form,  prevailing  to  some  ex- 
tent In  the  common  law,  as  is  shown,  for  in- 
stance, In  the  frequent  and  familiar  example 
of  necessaries  furnished  to  a  wife  or  child 
under  obtain  conditions,  without  the  con- 
sent or  even  against  the  declared  wish,  of 
the  husband  or  father.  Thie  law  holds  him 
liable  to  paj  for  them,  provided  they  were 
proper  in  kind,  quality,  and  quanti^.  and 
necessary  to  keep  the  woman  or  the  Infant 
going  concern.*'  We  have  a  case  in  which 
the  principle  was  applied  In  equity  to  a 
policy  of  insurance,  where  a  stranger  fur- 
nished money  to  pay  Installmente  of  pre- 
mium, when,  if  not  paid,  the  pcdlcy  would 
have  lapsed  and  become  lost  to  the  bene- 
ficiary. Hodge  V.  BUIs,  76  Oa.  272.  The 
stranger  was  allowed  not  only  to  be  nlm- 
bursed  his  advances,  but  to  share  In  the 
fmlte  of  the  salvage.  In  the  case  of  Kaoul 
V.  Newman,  59  Ga.  410,  Raoul  was  the  sta- 
tion agent  at  Macon,  of  the  Central  Ball- 
road,  and  Newman  was  a  physician.  A 
negro  boy,  13  or  14  years  of  age,  was  severe- 
ly Injured  on  the  track  In  the  yard  of  the 
company's  warehouse.  The  father  of  the 
child  was  absent,  and  Raoul  called  in  New 
man  as  a  physician.  Services  were  rendered 
and  charged  to  BaouL  This  court  held  that 
If  there  was  a  great  and  overwhelming  ca- 
lamity to  the  child,  rendering  medical  aid 
Instently  necessary,  the  parent  would  be  re- 
sponsible as  for  necessaries,  and  Raoul 
would  be  treated  as  his  agent  to  call  the 
physician. 

The  principle  of  benefit  is  salvage  In  a  wide 
and  comprehensive  sense,  and  the  principle 
of  burden,  on  the  other  hand,  is  the  Insepara- 
bility of  fundamental  charter  duties  from 
charter  franchises.  The  discharge  of  these 
duties  Is  a  burden  laid  upon  railroad  corpora- 
tions by  the  law  of  their  existence.  Pei^ 
formance  of  them  Is  attuided  with  benefit 
both  to  the  public  and  to  mortgagees,  and 
their  violation  tends  to  the  injury  of  both. 
In  so  tar  as  redress  for  violation  can  be 
mede  from  the  fruits  of  tba  tninehlMt,  the 
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ptodnoe  or  Income  of  ,tlieir  exercise,  It  Is  man- 
Ifestly  more  just  that  this  redress  sbould  go 
to  a  wronged  and  maltreated  strangor  than 
to  a  mortgagee,  eren  thoo^  they  1>e  aUlce 
blameleBBb  The  m<Htgagee  Is  in  priTlty— « 
Tolmitaiy  privily— with  the  cwporation;  the 
stranger  isnot.  Breiy  direct  authority  tmown 
to  us  Is  against  ns.  MevertheiesB,  we  are 
right,  and  these  authorities  are  all  wrong,  as 
time  and  further  Judicial  stn^  of  the  sub- 
ject win  manifest  The  mistake  made 
courts  and  judges  has  been  that  tb^  treat 
tbe  problem  of  preferential  debts  as  baTing 
bnt  one  pole,-^e  affirmative  pole  of  benefit, 
—ignoring  the  nei^tlTe  p(^  of  burden  alto- 
gether. It  may  be  that  several  of  the  cases 
seemingly  advise  to  us  wen  decided  cia- 
rectly  on  the  facts  invtdved  In  tbem,  but  tbe 
spirit  and  reasoning  <tf  aU  tbe  cases  are 
viciously  narrow  and  unsound.  There  sems 
to  be  a  theory  that,  if  mortgaged  railroads 
can  be  kept  going  concerns,  it  matten  not 
what  else  mi^  stop.  That  the  public  is  d»> 
cldedly  tbe  most  Important  going  concnn  in 
existence  appears  to  be  overlooked.  As  a 
part  of  tbe  public,  the  husband  and  the  s<m 
of  Mrs.  Gre«t  were  going  concerns,  and  tbe 
going  of  this  railroad  was  the  cause  ot  their 
ceasing  to  be  such.  The  caaes  oa  which  wa 
are  animadverting  would  treat  as  a  j>ref  eren- 
tlal  debt  a  claim  for  the  coal  or  wood  con- 
sumed in  generating  the  steam  which  killed 
tliem,  bnt  would  deay  any  prefnence  what- 
ever to  a  judgmokt  for  damages  resulting 
from  the  hmnlclde.  Public  policy  certainly 
favors  keeping  the  tenchlses  acUve,  but  It 
favors  mwe  the  security  of  all  wh<^  as  a  part 
of  the  public,  are  liable  to  aufl^  tbiOi  ac- 
tivity. No  policy  is  subserved  1^  going 
wrong.  Nimfeasance  Is  better  than  mlsffea- 
sance;  idleness  Is  better  than  homicidal  mis- 
chief resulting  from  a  vi^ua  or  a  ne^- 
gent  activity. 

Two  at  tbe  most  Important  and  best  con- 
sidered cases  which  lie  in  our  path  are  Hiles 
V.  Gase,  14  Fed.  14L,  and  Trust  Go.  v.  lUl^, 
16  O.  a  A.  610;  70  Fed.  S2.  In  the  first  there 
wera  several  IntervraiaB,  who  wanted  dam- 
ages for  burning  tta^r  timber  and  cranberry 
marsh.  Tbe  fire  resulted  from  sparks  escap- 
ing from  locomotives  upward  of  four  months 
befora  the  receiver  was  appointed.  In  a 
brief,  dear,  and  admirable  oi^nlon,  except 
tbat  it  fights  on  tbe  wrong  side,  if  not  of  the 
case,  certainly  tbe  question  discussed. 
Judge  Dyer,  of  the  Bastem  district  of  Wis- 
consin, proceeds  to  fire  the  Interveners  from 
his  court  by  a  volley  of  judicial  sparks,  thus: 
"To  sustain  the  claims  In  question,  it  Is 
thfflefMe  necessary  that  some  equity  be 
found  in  favor  of  tb»  petitioners,  and  supe- 
rior to  that  of  the  bondholders,  upon  which 
to  base  their  allowance.  And  tbe  supposed 
equity  is  that  the  fire  In  questlm  occurred 
after  default  on  the  part  of  the  railroad  com- 
pany In  payment  of  the  mortgage  debt  or  In- 
terest; that  thereafter  the  company  operated 


the  road  as  the  agent  or  trustee  In  equity  of 
the  bondholders,  and  that  the  alleged  liabili- 
ty Boui^t  to  be  enforced  In  the  present  pro- 
ceeding arose  from  ouch  operations  of  thp 
road,  and  as  an  inddsnt  thereto;  that,  then- 
tme.  It  may  be  put  under  tbe  head  of  operat- 
ing expenses,  and  so  acquire  rank  as  a  claim 
oiforcttble  against  the  earnings  ot  the  road 
In  the  bands  oS  the  receiver.  There  la  some 
{tonstbillty  In  the  argument,  ,btit  It  la  un- 
sound. No  relation  (tf  snlncbal  and  agent, 
tAtbee  In  law  <a  equity,  can  be  Imi^ed  from 
the  mere  fact  that  the  railroad  company  con- 
tinned  to  opoate  the  road  after  It  was  In  de- 
fault in  pigment  ot  tbe  mmrtgage  debt,  nor 
from  the  further  toct  tbat  tbe  bondholdns 
did  not  take  iwaseBsion  of  tbe  pnvoriy  after 
such  defknit,  nor  from  both  facts  combined. 
The  mortgagee  gave  to  tbe  mortgagees  tbe 
right  to  take  possesidon  aftor  dethnlt,  but 
tbef  wen  not  obliged  to  do  so,  nor  waa  It 
neeessaiy  tbat  th^  shoold  take  poasesaion  in 
order  to  avoid  such  a  llablll^  as  is  hen 
claimed.  The  railroad  company  was  operat- 
ing the  road  when  the  alleged  loss  and  dam- 
age occurred.  The  negligence  of  the  com- 
pany, if  there  was  negligence  at  all,  occa- 
sioned tbe  less.  For  that  n^ligenoe  It  alone 
was  responsible.  To  sustain  the  position 
takoi  by  the  petltfoners,  it  must  be  h^  tbat 
the  bmdbidders,  at  least  inq^lledly,  assumed 
liability  for  the  negligence  of  the  railroad 
Compaq,  and  that,  by  operation  of  law,  this 
mortgage  security  was  subordinated  to  claims 
of  the  character  of  these.  I  cannot  so  hold. 
The  alleged  cause  of  action  accrued  after  the 
company  bad  given  mortgages  upon  all  Its 
innpwty,  which  wen  thai  subsisting  liens, 
and  befue  tbe  recover  was  appointed.  It 
can  make  no  dlfCerenc©  that  they  accrued  aft- 
er the  company  was  In  default  of  payment 
of  intraest  on  its  bonds.  Tbe  road  was  still 
being  oj^erateA  hf  the  company,  and  wbat- 
ever  liability  existed  must  have  been  <me 
against  the  company  alon&  In  no  Just  m 
proper  sense  could  such  dalms  as  these' be 
considered  as  part  of  the  operating  expenses 
upon  which  the  petitioners  could  aasert  a 
right  prior  to  tbat  of  the  mortgageea  Thc^ 
an  wholly  unlike  dalms  tor  supplies,  new 
equipment,  right  of  way,  and  new  construc- 
tion, or  any  claim  falling  legitimately  under 
the  head  of  operating  expenses,  which  tbe 
court  sometimes  orders  paid  from  net  earn- 
ings In  the  hands  of  a  recelvw,  as  presenting 
equities  superior  to  those  of  buidholdera.  If 
such  claims  as  an  ben  In  question  could  bs 
allowed,  there  would  seem  hardly  to  be  a 
limit  to  the  allowance  ot  demands  which  It 
might  be  as  forcibly  argued  wen  superior 
in  their  equities  to  Oioee  of  tbe  secured  cred- 
itors, but  which  could  not  be  allowed  upon 
any  sound  principle  of  equity,  nor  without 
substantially  Impairing,  and  perhaps  destroy- 
ing, an  otherwise  valuable  security." 

Tbe  other  case  ^rust  Co.  v.  Riley)  was  de> 
tided  as  late  as  Septunbor  80;  1886,  only  a 
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few  days  before  our  judgment  In  the  present 
case  was  annonnced.  Its  existence  was  un- 
known to  US  until  after  that  time.  A  very 
able  court  decided  it,— the  circuit  court  of  ap- 
peals for  the  Eighth  circuit;  the  members  of 
the  court  presiding  being  Circuit  Judges 
Caldwell,  Sanborn,  and  Thayer,  The  oplnlcn 
was  written  by  Judge  Sanborn.  The  inter* 
vener  rested  bis  case  on  a  Judgment  recov- 
ered for  a  personal  injury,  and  the  question 
considered  was:  "Is  a  claim  for  damage 
caused  by  the  negligence  ot  a  street-railway 
company,  a  mortgagor,  five  months  before  a 
receiver  waa  appointed  in  a  suit  to  fore- 
close a  nuHTtgage  np(Hi  Its  property  and  in- 
come, entitled  to  be  preferred  to  the  mort- 
gage debt  In  payment  out  of  the  earnings  of 
the  railroad  during  tbe  recdvershlp7*  The 
decl^n  .was  in  the  negative,  for  the  usuaJ 
reason,  namely,  that  tlie  claimant  had  not 
benefited  tbe  morti^tgee  or  the  bondh<Hder8 
by  snflFerlng  wrongful  hurt  to  himself  at  the 
hands  of  tbe  railway  company.  Seventeen 
cases  decided  by  the  supreme  court  of  the 
United  States,  not  <»ke  of  them  Involving  tort 
prior  to  the  appointment  of  a  receiver,  are 
cited  and  reviewed  In  the  opinion,  after 
which  It  piDoeeds  tiiua:  "Fnnn  this  brief  re- 
view ot  tbe  dedsions'  of  the  supreme  court 
bearing  upon  this  question,  we  think  these 
pnvosltkma  may  be  deduced:  First  Tbere 
are  certain  claims  against  a  mortgaged  rail- 
road ctxnpany,  accruing  before  tbe  appolnt- 
m^t  of  a  receiver,  which  are  entitled  to  a 
pref eroica  over  a  prior  'mortgage  debt  In  pay- 
ment out  of  the  eandngs  of  tbe  railroad  dnr* 
Ing  the  recelveiship  and  oat  of  the  proceeds 
of  the  sale  of  Its  pnqwrty.  Second.  It  Is 
an  Indispensable  elemmt  pt  every  such 
claim  tbat  It  is  founded  iqkhi  property  fur* 
nUbed  or  services  rendered  ta  the  mortgagor, 
which  either  preserved  or  enhanced  tbe  val- 
ue of  Ibe  securi^  of  the  mortgage  debt,  and 
thereby  Inured  to  the  boieflt  <tf  the  mort- 
gagee, l^lrd.  cnalma  of  this  character  have 
been  given  a  preference  over  the  mortgage 
debt  by  these  decisions  on  one  of  two 
grounds,— either  ca  the  ground  that  the  mort- 
gage is  a  Uen  on  the  net,  and  not  on  the 
gross,  income  of  the  rallwi^  company,  and 
where  that  part  of  the  Income  that  Is  siz- 
eable to  the  payment  of  current  expenses  of 
operation,  proper  equipment,  and  necessary 
bnprovemente  has  been  diverted  to  pay.  In- 
tenet  <hi  the  mortgage  debt,  or  te  otherwise 
benefit  the  seenrity,  and  this  dlvwslon  has 
left  dalniB  for  these  expenses  unpaid,  it  is 
tbe  province  and  duty  of  the  chancellor  to  re- 
store tbe  diverted  fund  1^  taUng  an  equal 
amount  from  the  earnings  of  the  railway 
company  during  the  recdveishlp,  aaA  a.VBST' 
lag  it  to  the  payment  of  these  dalms  In 
preferoioe  to  the  mortgage  debt;  •  •  • 
or  on  the  ground  that  the  payment  oi  ttie 
claims  Is  necessary  to  preserve  the  mort- 
gaged railroad,  and  keep  it  a  going  concern. 
It  is  Indispensable  that  the  operation  of  a 


railroad  be  uninterrupted  In  order  that  the 
travel  and  traffic  of  the  public  may  be  ac- 
commodated, and  in  order  that  the  franchis- 
ee of  the  railroad  company  may  be  preserv-  • 
ed  from  forfeiture.  Hence  the  wages  of 
employes,  who  might  otherwise  cease  from 
their  work,  the  amounts  due  to  connecting 
lines  of  railroad,  that  might  otherwise  cease 
their  business  relations  with  the  managers 
of  the  mortgaged  property,  and  the  claims 
for  supplies  and  materials  necessary  to  keep 
the  mortgaged  railroad  a  going  concern,  may, 
in  propw  cases,  be  paid  out  of  the  earnings 
during  the  receivership,  or  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property, 
in  preference  to  the  mortgage  debt.  •  •  • 
But  a  claim  for  damages  for  tbe  negligence 
of  the  mortgagor  lacks  the  Indispensable  ele- 
ment of  a  in^ferential  claim.  It  Is  not  bas- 
ed upon  any  consid«atton  that  Inures  to  the 
benefit  of  the  mortgage  security.  Wages, 
traffic  balances,  and  supplies  produce  or  In- 
crease Income,  and  preserve  the  mwtgaged 
inoperly.  Repairs  and  Improvements  in- 
crease tbe  value  of  the  security  of  the  bond- 
holders. But  the  negligence  of  the  mwt- 
gagor  neither  produces  an  IniK)me  nor  en- 
hancM  the  value  of  the  property.  The 
wages,  traffic  balances,  and  claims  for  mate- 
rial and  supplies  accrue'  under  and  pursuant 
to  the  contract  between  tbe  mortgagor  and 
mortgagee  that  the  former  will  property 
<qierate  the  railroad.  The  damages  for  neg- 
ligence accrue  in  vlcOatlon  of  that  contract, 
and  for  a  breach  of  ttie  duty  of  the  mort- 
gagor to  operate  the  railroad  carefully. 
Uany  preferential  clalnu  are  for  property 
or  services  that  were  necessary  to  make  w 
keep  the  railroad  a  going  concern,  necessary 
to  its  operation.  Hie  negligenee  that  Is  the 
foundation  of  this  claim  did  not  tend  to  keep 
tbe  railroad  in  operation,  but.  If  repeated  and 
continued,  would  Inevitably  stop  it  It  was 
not  necessary,  but  was  deleterious  to  Its 
operation.  Vox  these  reasons,  this  claim  for 
damages  cannot,  la  our  opinion,  be  allowed  a 
pretermce  over  the  mortgage  debt  in  payment 
ost  of  the  Income  earned  by  the  receivers." 

Courts  which  thus  reason  and  decide  may 
possibly  be  reached  by  the  late  discovery  of 
Prof.  Boentgen,  and,  for  their  bent^t  and  the 
benefit  of  tbe  profession  genonlly,  we  shall 
close  this  <qdnl(ui  with  appnq>riate  illustra- 
tlcms,  based  on  the  new  process.  Judge  Sey- 
mour D.  Thompson  has  produced  a  compre- 
hensive, thorough,  and  truly  great  wcMk  on 
the  Law  ot  Private  Corporations,  one  that 
no  court  or  lawyer  can  afford  to  overlook  or 
n^lect,  for  It  evinces  a  study  ot  the  subject 
In  Its  breadth  and  In  its  details  which  Is  mar- 
vetons,  and  the  resntts  ct  which  cannot  fall 
to  be  highly  useful,  not  only  to  us  of  to-day, 
but  to  coming  generations.  Perhaps  such 
a  vast  body  of  law  on  any  one  subject  has 
never  before  been  collected  together,  and 
reduced  to  orderly  arrangement  and  eondse 
statement   The  work  is  an  immense  mag- 
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azine  of  learning,  and  yet  of  such  practical 
bearing  as  to  Iiaye  no  obtrusive  air  of  emdl- 
tion.  Its  only  aim  Is  to  Inform  and  aid  ttie 
reader.  Tbls  work  (Commentaries  on  the 
Law  of  Corporations,  toL  S,  S  7050)  states  the 
law  of  onr  question  thus:  "Claims  for  dam- 
ages for  torts  committed  by  the  coi^oratlon 
prior  to  the  appointment  of  the  receiver, 
whether  reduced  to  judgment  or  not,  are  not 
to  be  preferred  before  existing  Hens  In  the 
distribution  of  the  funds  In  the  hands  of  the 
receiver,  but  such  claimants  stand  on  the 
footing  of  general  creditors.  An  exception 
to  this  rule  Is  that  It  is  within  the  discretion 
of  the  court  applied  to  for  the  appointment 
of  a  receiver  to  refuse  the  appointment,  un- 
less  the  petitioning  bondholders  will  consent 
to  an  order  that  claims  oS  tbls  nature  shall 
be  preterred."  *  In  tioldliis  tbc  trae  lav  ot 


the  questlcm  to  be  otherwise,  do  necessary 
conflict  with  any  personal  or  indepeodast 
opinion  of  Judge  Thompson  Is  Involved;  tortt 
does  not  appear  that  he  has  formed  any  de- 
liberate opinion  of  his  own  touching  this 
special  question,  or  attempted  more  with  hit 
own  mind  than  to  follow  on  the  line  of  the 
precedents  which  a  few  courts  have  furnish- 
ed, state  the  supposed  law  as  they  lay  It 
down,  and  cite,  if  not  all,  scHoe  of  the  cues 
relied  on.  on  reading  tills  present  opin- 
lon  even  casually,  he  should  differ  with  Ri 
conclusion,  and  this  should  become  knowii 
to  the  writer,  his  own  confidence  In  that 
coDcInslon  would  be  startled,  if  not  some- 
what shaken,  for  on  several  branches  of  lav 
Judge  Thompson  is  authority;  on  cocpoca- 
tlon  law  be  1b  very  b^b  anthori^. 
Jndcment  rereised,  with  dtrectlai. 


ILLUSTRATIONS. 
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JTONBS  T.  MUBPHT. 

(8nin«iiiB  Ooort  of  Ak>m1*  of  mr^bilB.  Jnne 
U.180S.) 

Fabthebship— What  Coitstitotis — Aocoinmita 
An  acreement,  indefinite  ss  to  Its  con- 
tinnsnee,  wnicb  proTides  for  the  Belling  on 
commiBBion,  or  the  pnrctuiBe  and  sale  at  a  prof- 
it, of  HeTeral  tracts  at  land*  the  dedaction  from 
the  net  profits,  whether  moner  or  land,  of  the 
expenses  incnrred,  and  a  division  of  these  prof- 
its equally  between  the  parties,  each  of  whom  Is 
to  use  his  time  and  skill  to  effect  the  sale  or 
■ales,  renders  snch  parties  partners,  thoogh  no 
agreement  was  made  aa  to  sharing  the  losses; 
and  either  is  mtitled  to  an  account  in  equi^ 
to  ajMertalB  the  nsolt  vt  the  entcaiwiae. 

Appeal  trom  duuicery  court  of  HlehmMid; 
James  O.  Lamb,  Cbancdlor. 

BUI  Ity  8.  B.  Mnrpliy  agaliat  MerrlveUier 
Jones  and  another  for  an  accounting.  From 
a  decree  tot  plaJntlfC  defendant  Jones  ap- 
peals. Affirmed. 

W.  W.  &  B.  F,  Cmmf,  for  appellant 
I^enke  A  Carter,  for  appellee. 

OAKDWELiti.  J.  This  is  an  appeal  from 
a  decree  of  the  chancery  court  of  Richmond 
city,  and  the  caae  grows  out  of  the  follow- 
ing agreement:  "This  Agreement,  made  and 
entered  Into  this  2d  day  of  Nor.,  18S9,  be- 
tween Merriwether  Jones,  of  the  first  part, 
and  S.  S.  Murphy,  of  the  second  part,  wlt- 
nesseth:  That  the  Glover  HUl  mines  and 
mining  property,  and  land  of  the  late  Frank- 
lin Steams,  both  situated  In  Oheaterfield 
county,  Vl^nia.  have  been  put  upon  the 
market;  and  the  parties  to  this  agreement 
bare  agreed  that  each  shall  use  hla  best  en- 
deaTors  to  sell  the  said  lands,  as  a  whole  or 
in  part,  and  that  each  of  the  parties  here- 
to shall  receive  one-third  of  the  money  or 
other  consideration  paid  or  to  be  paid  for 
said  property,  above  the  actual  cost  paid  to 
the  owners,  either  as  a  profit  or  as  commis- 
sions. The  remalDlDg  third  Is  hereby  agreed 
to  be  paid  to  James  B.  Wdrth,  Esq.  The 
necessary  traveling  expenses  are  to  be  de- 
ducted out  of  the  net  consideration  or  prof- 
Its.  [Signed]  Merriwether  Jones.  S.  3. 
Murphy."  The  averments  of  the  bfU  filed 
by  Murphy  against  Merriwether  Jones  and 
James  R.  Werth,  after  referring  to  the  above 
agreement,  are  substantially  as  follows: 
That,  while  the  said  Werth's  name  Is  oof 
affixed  to  this  agreement,  he  not  only  knew 
of  and  consented  thereto,  but  allowed  and 
encouraged  complainant  and  Jones  to  act 
under  the  same,  and  acted  under  the  same 
himself,  and,  as  complainant  believes  and 
charges,  agreed  In  writing,  signed  by  blm, 
as  well  as  orally,  to  be  bound  by  the  terms 
thereof,  etc.;  that,  some  time  before  this 
agreement  was  altered  Into,  complainant 
bad  made  and  faithfully  carried  out  an 
agreement  with  Tones  to  divide  the  profits 
arising  from  sale  of  lands,  though  nearly 
all  the  labor  and  expense  had  fallen  on 
complainant's  shoulders,  etc.;  that  aa  soon 
v.248.B.no.l5— 52]( 


aa  the  contract  of  November  2,  1SS9,  above 
quoted,  was  executed,  he  (complainant)  set 
to  work  diligently  to  try  to  sell  the  lands 
named  therein,  or  a  portion  thereof,  and 
succeeded  In  interesting  In  the  land  a  North- 
em  man,  F.  C.  Dlnlny,  Jr.,  whom  he  turned 
over  to  hla  partner  in  the  contract,  Jones, 
who  remained  In  Virginia,  while  complain- 
ant remained  In  the  North;  that  after  some 
negotiations  and  delays  between  Jones  and 
Dlnlny  and  Werth.  of  all  which  complainant 
was  kept  advised,  and  about  which  be  con- 
stantly advised  and  vaa  consulted  by  letter, 
Dlniny  purchased  a  portion  of  the  land  at 
and  for  the  price,  as  complainant  was  in- 
formed by  Jones,  of  $55,000,  and  that  the 
owner  only  received  $25,000  therefor,  tboa 
making  a  profit  of  $30,000,  less  some  small 
deductions,  to  be  divided  between  complain- 
ant, Jones,  and  Werth  In  equal  portions; 
that  Jones  claims  that  after  this  agreement 
with  Dlniny  the  amount  of  profits  was  far- 
ther reduced  by  other  expenses  and  pur- 
chases, but  admitted,  as  complainant  be- 
lieved, a  profit  of  some  $25,000  from  this 
transaction  alone;  that  complainant  not 
only  assisted  in  the  sale  to  Dinlny.  but  had. 
In  the  negotiations  and  Interviews  with  him, 
in  New  Yotk  and  elsewhere,  In  relation 
thereto,  contributed  his  time,  skill,  and  la- 
bor to  effect  the  sale.  It  Is  further  averred 
that  Jones,  or  Jones  and  Werth,  had  put 
$5,000  of  the  profits  thus  realized  in  an  op- 
tion on  some  other  of  the  land  mentioned  In 
the  agreement  of  1889,  which  will  not  ex- 
pire for  a  year  or  more,  said  $5,000  to  be 
treated  as  part  payment  on  the  land  If  the 
option  Is  closed;  that  complainant  e:i^>ended 
money  In  traveling  expenses  onder  the  terms 
of  the  contract  of  November,  1889,  and  not 
only  procured  the  said  Dlnlny,  the  pur- 
chaser, but  continuously.  In  season  and  out 
of  season,  In  New  York,  New  Jersey,  and 
afterwards  In  Colorado,  where  he  went  be- 
fore the  sale  to  Dininy  was  concluded,  en- 
deavored to  sell  the  balance,  or  some  por- 
tion of  the  balance,  of  the  land  mentioned 
in  the  contract,  other  than  that  sold  to 
Dlnlny,  etc.;  that  thus  comi)Ialnant  con- 
tinued to  do  until  early  In  June,  1890,  when 
he  was  given  to  understand,  by  the  receipt 
of  two  letters,--one  from  Jones,  and  the 
other  from*  Werth  (both,  as  complainant  be- 
lieves, written  after  Dlnlny  had  paid  the 
larger  part  of  the  purchase  money  for  the 
land  bought  by  him,  and  certainly  written 
long  after  he  had  paid  a  portion  of  the 
same),— that  they  had  decided  to  eliminate 
complainant  not  only  from  all  further  and 
future  Interests  In  the  partnership  agree- 
ment of  November,  1889,  but  had  deter- 
mined to  forfeit  and  confiscate  complainant's 
one-third  share  In  the  profits  on  the  sale 
made  to  Dininy,  and  giving  him  to  under- 
stand that  nothing  was  coming  to  him  at 
all  for  past  labor  and  expenses,  or  for  fu- 
ture efforts,  although  complainant  had  ever 
been  ready  and  willing  to  carry  out  for  the 
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fatnie  his  agreement,  they  atUl  refused  to 
account  to  him  for  his  sliare  of  the  profits 
that  they  had  already  rectived  tm  the  sale 
to  Dlnlny,  etc. 

Jones  and  Werth  filed  their  separate  de- 
murrer and  answer  to  this  bill,  and  In  their 
answer  set  up,  as  a  defense  against  the  claim 
asserted  by  Murphy,  that  Murphy,  after  the 
above  agreement  was  made,  had  left  Vir- 
ginia and  abandoned  the  agreement,  or  had 
failed,  when  required  to  do  so,  to  put  up 
his  share  of  certain  moneys  needed  to  effectu- 
ate the  sale  made  to  Dirdny.  The  demurrer 
was  overruled,  and  the  cause  was  referred  to 
a  commissioner,  who  made  a  report  of  the 
transactions  between  these  parties,  showing 
the  amount  due  to  Murphy  from  Jones  and 
Werth  to  be  f7,231.17.  Exceptions  were  fil- 
ed to  the  report  by  the  plaintiff  and  the  de- 
feadant  Jones,  but  were  overruled,  and  the  re- 
port of  the  commissioner  confirmed;  and 
the  decree  (which  Is  appealed  from),  after  re- 
citing that  the  plaintiff  admitted  that  he  bad 
received  satisfaction  from  James  R.  Werth 
for  the  (Hie-half  of  the  profits  of  the  plain- 
tiff received  by  Werth  in  full  of  all  claims 
against  Werth,  decreed  tliat  Jones  pay  to 
Murphy  the  sum  of  $3,615.58,  with  interest 
thereon  from  the  10th  of  July,  1890,  till  paid, 
and  one-half  of  his  costs  by  him  expended 
in  this  cause. 

The  demurrer  raised  the  question  of  equity 
Jurisdiction  only,  and  appellant  Insists  that 
the  d^urrer  should  have  been  sustained  on 
the  ground  that  the  complainant's  bill  did 
not  make  a  case  for  equity  Jurisdiction.  We 
are  of  opinion  that  the  demurrer  was  prop- 
erly overruled,  as  the  bill,  upon  its  face, 
shows  that  the  agreement  under  which  the 
parties  had  acted  made  them  partners;  that 
there  were  partnership  accounts  between  the 
parties,  which  were  properly  to  be  stated  and 
settled  by  a  court  of  equity;  and  that  the  reme- 
dy of  the  complainant  was  not  complete  at 
law.  In  order  that  persons  may  be  part- 
ners, in  the  legal  acceptation  of  the  word,  it 
is  requisite  that  they  shall  share  something 
by  virtue  of  an  agreement  to  that  effect  and 
that  that  which  they  have  agreed  to  share 
shall  be  the  profit  arising  from  some  prede- 
termined business  engaged  in  for  their  com- 
mon benefit.  An  agreement  that  something 
shall  be  attempted  with  a  view  to«galn,  and 
that  the  gain  shall  be  shared  by  the  parties 
to  the  agreement.  Is  the  grand  characteristic 
of  every  partnership,  and  is  the  leading  fea- 
ture of  nearly  every  definition  of  the  term. 
1  Lindl.  Partn.  p.  1;  Story,  Partn.  $  2;  Du- 
bos  V.  Hoover,  25  Fla.  727,  6  South.  788;  Len- 
gle  V.  Smith,  48  Mo.  276;  Cothran  v.  Marma- 
duke,  60  Tex.  370.  In  the  last-named  case 
it  was  said  that  it  Is  not  essential  to  consti- 
tute a  partnership  that  the  parties  are  by 
agreement  to  share  in  the  losses  of  the  busi- 
ness; it  Is  sufficient  If  they  are  to  have  a 
community  of  Interest  In  the  profits,  as  such; 
and  that,  where  a  party  to  the  agreement 
was  entitled  to  an  Interest  In  the  profits,  this 


would  entitle  Mm  to  an  account  to  ascertain 
the  result  of  the  enterprise.  In  the  case  of 
Lengle  v.  Smith,  supra,  the  parties  entered 
into  an  agreement  by  which  the  one  was  to 
furnish  the  capital,  and  the  other  his  serv- 
ices, the  profits  to  be  divided  between  them, 
and  no  special  contract  was  made  as  to  the 
losses;  and  It  was  held  that  they  were  part- 
ners, and  that  a  court  of  equity  was  the  prop- 
er court  for  either  party  to  apply  for  a  set- 
tlement of  the  partnership  accounts.  In 
the  case  here  the  agreement  between  the 
parties  contemplated  and  provided  for  the 
selling  on  commission,  or  the  purchase  and 
sale  at  a  profit,  of  several  tracts  of  land 
(eight  of  which  were  In  fact  sold  to  Dininy), 
which  agreement  was  Indefinite  in  Its  con- 
tinuance; the  deduction  from  the  net  prof- 
its, whether  these  consisted  of  money  or 
land,  of  the  expenses  of  the  parties;  and  the 
divl^on  of  these  net  profits,  thus  arrived  at, 
into  three  equal  parts,  one  of  which  to  go  to 
Jones,  one  to  Murphy,  and  one  to  Werth. 
These  lands  were  not  to  be  sold  all  at  once, 
but  could  be  sold,  as  they  were.  In  part  at 
one  time,  and  part  at  another.  It  provided, 
in  fact,  for  a  series  of  transactions,  involving 
expenditure  of  time,  skill,  and  expense  by 
the  parties.  The  parties  to  the  agreement 
being  partners,  and  the  bill  showing  that,  of 
necessity,  there  were  accounts  to  be  taken  to 
ascertain  the  result  of  the  enterprise,  the 
remedy  of  the  complainant  was  only  complete 
In  a  court  of  equity.  In  the  case  of  Smith 
v.  Marks,  2  Rand.  (Va.)  452,  this  court  aald. 
"The  principle  of  interference  Is,  that  courts 
of  law  either  cannot  give  a  remedy,  or  can- 
not give  so  complete  a  remedy  as  equity." 

The  evidence  in  this  case  consists  -of  a 
long  correspondence  between  the  parties,  es- 
pecially between  Jones  and  Murphy,  and  the 
depositions  of  the  parties  themselves,  and  it 
discloses:  That,  at  the  time  of  the  fCgree- 
ment  above  set  forth,  Werth  held  an  optioo 
on  the  Steams  property,  consisting  of  a  num- 
ber of  tracts  of  tand  situated  in  Chesterfield 
county,  and  on  other  property  in  that  county, 
which  option  expired  In  March,  1890,  and 
that  Werth  had  engaged  Jones  to  assist  him 
in  making  sale  of  these  properties,  they 
agreeing  to  divide  the  profits  equally.  But 
Jones,  considering  himBelf  unequal  to  the 
task,  sought  Murphy  (who  had  been  largely 
Instrumental  in  making  a  sale  of  other  valu- 
able mining  property  which  Jones  had  lu 
hand,  whereby  Jones  and  Murphy  had  made 
considerable  profit),  and  requested  Murphy 
to  agree  to  come  into  the  arrangement  with 
Werth;  and.  Murphy  agreeing,  the  contract 
of  November  2,  1889,  was,  after  obtaining 
the  assent  of  Werth,  entered  into.  That  tm- 
medlately  thereafter  Murphy  set  to  work  to 
find  purchasers  for  these  lands,  and  a  short 
time  thereafter  met  Dininy,  and  interested 
him  In  the  Steams  property,  carrying  him 
over  the  property,  etc.,  and  brought  Dininy 
to  Blchmond,  and  introduced  him  to  Jones. 
Negotiations  between  these  parties,  looking  to 
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a  purchase  of  at  least  a  piaUoa  of  fbe  lands 
coTered  by  the  option,  were  commenced  and 
oontlnned  until  finally  ending  In  a  sale  of 
elsht  of  the  parc^  of  land,  aggregatlns  2.8T4 
acres,  to  Dlnlny,  at  the  price  of  $50,000.  It 
appears,  howcTer,  that  Jones  obtained  a  new 
option  from  Steania  on  February  8, 1800,  the 
optltm  held  by  Werth  having  been  abandoned 
Werth,  the  terms  of  this  option  giving 
Jones  80  days  within  vrfaicb  to  purchase  the 
whole  of  the  Steams  property  at  the  sum  of 
$60,000,  or  the  parcels  of  land  tlmt  were  aft- 
erwards sold  to  Dinlny  for  the  sun  of  $30,- 
000,— $25,000  to  be  received  1^  Steams  for  the 
eight  parcels  of  land,  and  the  $5,000  remain- 
ing to  be  also  paid  to  Steams  to  be  applied 
on  the  purchase  money  ^or  the  remaining 
tracts;  and,  npon  the  payment  of  the  snm  of 
$30,000,  Steams  was  to  convey  the  said  et^t 
tracts  of  land  to  Jones.  Immediately  upon 
obtaining  this  option  from  Steams,  Jones 
gave  to  Dininy  an  option  on  the  eight  parcels 
of  land  at  the  price  of  $66,000,— $40,000  to  be 
paid  in  cash,  and  the  balance  in  one  and  two 
years;  the  consideration  of  the  option  paid 
by  Dininy  being  $1,000,  and  to  expire  at  60 
days.  In  fact,  this  agreement  with  Dininy 
was  made  on  the  27th  January,  before  the 
written  option  was  entered  into  on  February 
8th.  And  it  also  clearly  appears  that  Jones 
knew  or  supposed  when  he  made  the  agree- 
ment with  Hnrpl^,  Novemba  2,  Ibo^  that 
he  could  get  options  from  Steanu  as  he 
chose,  and  the  contract  was  made  to  cover 
the  sale  of  these  lands,  in  whole  or  In  part, 
whenever  made  by  the  Jdtnt  efforts  of  Mur- 
phy and  Jones.  At  all  events.  It  had  not  at 
that  time  occurred  to  Jones  that  Mnrphy  vna 
not  Interested,  fbr.  In  addition  to  the  fact 
plainly  appearing  in  the  record,  that  Jones 
had  given  Murphy  to  undrastand  that,  after 
he  had  turned  Dtnlny  over  to  blm,  he  (Mur- 
phy) could  leave  him  in  his  hands,  Jones,  on 
January  2Sth,  the  day  after  the  agreement 
with  Dininy  was  made  that  resulted  in  tiie 
sale  to  Dininy,  wrote  Murphy  a  letter  In 
which  he  says:  "I  Inclose  you  cc^  of  con- 
tract made  with  Mr.  Dlnlny  yesterday.  By 
this,  aa  soon  as  D.  pays  the  $40,000.00,  we 
will  have  $10,000.00  to  divide.-  each  getting  a 
third.  •  •  •  Now,  go  to  work  and  get 
EngUsfa  syndicate  to  buy  Brighthope  and  V 
300  acres  Steams  tract  for  not  less  than 
$100,000.00,  and  say  to  them  that  It  is  now 
paying  $10,000.00  on  that  amount,**  Dp  to 
this  time  no  suggestion  was  heard  from  Jones 
that  Murphy  bad  forfeited  his  interest  In 
these  transuitions  by  going  to  Colorado, 
where  he  was  engaged  in  some  woik  in  the 
line  of  his  regular  buidness,  but  continually 
corresponding  with  Jones  and  other  parties 
In  furtherance  of  the  eftort  to  sell  the  land 
they  had  in  hand;  and  on  the  27th  of  Feb- 
mary,  1880,  Jones  writes  Murphy,  a  most  en- 
couraging letter  as  to  the  prospects  for  Dln- 
lny taking  the  land  upon  which  the  option 
had  been  given  him,  and  winds  up  by  say- 
ing, "So  you  see  there  is  nothing  to  do  now 


but  wait  to  see  what  he  [Dlnlny]  Is  going  to 
do."  All  through  the  correspondence  It  fol- 
ly appears  that  these  parties  vren  In  per- 
fect accord*  nntU  the  sale  to  Dininy  was  con- 
summated, when  It  seems  to  have  occurred 
to  Jones  that  he  could  deprive  Mnrjthy  of  his 
interest  in  the  profits  realized  therefrom,  even 
though  these  profits  were  then  to  be  divided 
equally  between  him  and  Worth.  The  <q)tl(ni 
given  to  Dininy  expired  by  limitation  on 
April  8,  1890,  but  by  agreement  it  was  con- 
tinued to  May  8,  1880.  In  the  momtlme 
Dininy  wrote  to  Jones,  on  the  16th  of  April, 
asking  him  "to  ascertain  from  his  parties 
whether  they  would  be  content  to  diai^  the 
option  from  $40,000.00  cash  to  $20,000.00 
cash,  the  balance  of  the  $55,000.00  to  be  paid 
in  30  and  .60  days,  tb^  to  include  tat  their 
deed  another  piece  at  land,  .known  as  the 
*Ued  Russia,*  **  and  saying  that  he  would  ex- 
plain to  Jcmes  why.  But,  Instead  of  J<mes 
Immediately  tnfcvmlng  Muxphy  of  this  re- 
quest taaXk  Dlnlny  (and  it  was  only  a  re- 
quest), he  waited  until  the  28th  of  April, 
when  he  wrote  Murphy  a  letter  which  was 
received  1^  Muiphy,  in  Pueblo^  OcHo.,  on  the 
4th  day  of  May,  1880.  Just  four  days  before 
the  option  expired,  InfOrminc  him  that  Dln- 
lny bad  "practically  agreed  to  pay  $17,600.00" 
on  8th  of  M^,  and  that  he  wsa  to  get  en  ad- 
ditional tract  of  land,— the  Red  Russia  tract, 
—costing  about  $1,000  mm*  and  that  It  was 
necessary,  under  this  change  In  tiie  contract, 
for  Jones,  Worth,  and  Murphy  to  r^se  $12,- 
000  in  cash,  and  asking  Mnrphy  to  send  on 
$4,000,  and.  If  he  did  not  have  that  amount, 
that  "possibly"  he  (Jonw)  could  get  his  (Mur- 
jfiiy't^  note  at  80  days  for  that  amount  dis- 
counted. This  letter  also  says,  "This  hss 
just  been  ^rung  on  us,  and  we  cannot,  at 
this  stage  of  the  deal,  refuse."  The  letter 
does  not  say,  as  will  be  observed,  that  Dln- 
lny had  agreed  to  this  modlded  contract, 
but  "practically  agreed,"  and  does  not  say 
that  the  failure  ot  Murphy  to  send  the  $4.- 
000,  or  his  note  therefor,  Is  to  result  in  the 
loss  to  him  of  his  interest  in  the  contract 
To  this  letter  Mnrpliy  replied,  asking  for 
more  definite  information,  and  saying  that 
he  had  no  means  of  raising  $4,000  on  such  a 
short  notice,  or  of  paying  It  tuck  If  he  could, 
and,  drawing  the  conclusion,  doubtiess,  from 
Jones'  letter,  said:  "D.  seems  to  be  a  slip- 
pery fellow.  Wliat  assurance  have  you  that 
he  wont  'fiy  the  track*  again,  as  you  say  'he 
has  practically  agreed  to  pay  on  8th  of  May. 
&c.'  *  *  *  Is  it  not  rather  risky  to  raise 
money  on  a  simple  statement  of  any  man? 
If  $12,000  must  be  raised.  It,  in  common 
busineBs  prudence,  should  be  done  only  on 
the  backing  of  a  strong  contract  with  him, 
with  good  security.  •  *  •**  This  letter 
was  received  1^  Jones  on  May  9, 1880,  and  fn 
the  meantime,  on  May  8th,  Dlnlny  paid  with 
his  check  $17,509  In  cash,  and  executed  bis 
note  for  $20,000,  payable  to  his  own  order  at 
30  days,  and  another  note  for  $16,000.  pay- 
able in  60  days,  and  Jones  and  Werth  had 
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token  tbelr  note  for  $12,000,  and  with  tbe 
|17,&00  and  the  trro  notes  of  Dlnlny  pnt  up 
aB  cQlIateml,  obtained  from  the  Citizens* 
Bank  of  Richmond  the  funds  with  which  to 
pay  to  Steams  the  $30,000  to  which  he  was 
entitled  from  the  sale  of  the  lands  to  Dlnlny. 
A  deed  was  made  by  Steams  to  Jones  for 
these  lands,  and  another  by  Jones  to  Dlnlny 
for  the  land,  and  both  deeds  also  deposited 
with  the  Citixens'  Bank  as  collateral  securi- 
ty for  the  note  of  Jones  and  Werth  and  the 
two  notes  given  by  Dlnlny,  and  the  deeds 
were  not  to  be  delivered  to  Dlnlny  till  both 
of  bis  notes  were  folly  paid.  On  the  next 
day  (May  9th)  Jones  wrote  Mnrphy,  acknowl- 
edging the- receipt  of  his  letter  of  May  5th, 
saying:  "I  am  sorry  yon  did  not  feel  as  I 
did.  There  was  nothing  dM  for  me  to  do 
but  mlse  the  {12,500.00  in  cash,  and  also 
to  contract  to  pay  Steams  $19,150.00  addi- 
tional on  the  remainder  of  bis  interests.  Of 
coarse,  we  were  obliged  to  hypothecate  our 
entire  Interests  to  raise  tbls  money,  or  else 
the  deal  would  have  fallen  through.  I  am 
Id  tblb  position:  that  I  can  get  $2,000.00  for 
your  Interest  The  other  parties  will  assume 
yonr  proportion  ot  the  responsibility,  and  pay 
up  what  you  now  owe  here.  If  yon  want  to 
draw  out,  yon  can  draw  on  me,  at  three 
days*  algiA,  for  $2,000.00,  with  onr  original 
contract  of  November  2,  attached,  with  your 
assignment  of  your  Interest  to  blank  on  the 
back  of  the  paper.  If  yon  ate  unwilling  to 
sell  out  yonr  chances  to  bold  parUee,  then 
yon  must  assume  yonr  share  of  Uie  obligation 
which  I  bare  assumed  over  my  name,  and 
you  must  said  me  your  notes  for  one-third  of 
$12,GU0XK)  at  80  days,  and  one-third  of  $19,- 
1S0.00  at  two  years,  with  S  p»  cent  later- 
est  added,  and  I  can  then  carry  tlirongb  the 
deal  Please  wire  me  yonr  answer  at  once. 
The  deeds  qre  all  In  escrow.  It  Dlnlny  don't 
come  to  time,  we  will  have  the  property  to 
pay  our  notes  with.  •  •  •**  This  letter  is 
far  from  b^ng  candid.  It  utterly  falls  to  dls- 
ctose  the  real  situation.  It  does  not  tell  of 
the  real  transaction  with  Dlnlny.  Perhaps, 
If  It  had.  Murphy  would  have  readily  agr^ 
to  execute  his  note,  as  the  result  showed 
that  he  would  have  run  no  risk  In  doing 
so,  and  JoneB  ran  none,  and  did  not  have  one 
dollar  to  raise  that  was  not  realised  from  the 
cash  and  the  notes  received  from  Dlnlny; 
Dlnlny  having  paid  promptly  his  note  and 
the  flnrt  falling  doe  In  ampte  time  to  meet 
the  note  given  by  Jones  to  the  Cltlsens*  Bank. 
These  are  the  conditions  nvon  which  Joues 
seeks  to  deprive  Murphy  of  his  interest  In 
the  profits  realized.  In  part  ftt  least  fkom  the 
energy,  skUl,  and  eCTort  of  Mnrphy;  and  he 
himself  seems  to  have  bad  serious  question 
as  to  his  right  to  thus  deprive  Murphy  of  his 
Interest  In  these  profits,  for  we  find,  upon 
the  examination  of  the  record,  that  the  "bold 
partia"  to  whom  Jones,  *  In  hts  letter  to 
Murphy,  refers  aa  bdng  willing  to  give  Mur- 
phy $2,000  fOT  his  Interest  and  assume  his 
proportion  of  the  responsibility,  etc.,  are  no 


other  than  Jones  himself.  On  cross-exam- 
ination of  Jones,  he  was  asked  who  It  was 
that  he  had  gotten  to  agree  to  pay  Murphy 
the  $2,000  and  assume  bis  responsibility,  etc., 
and  bis  answer  was  that  Mr.  Werth  had  said, 
if  Mnrphy  would  return  any  contract  he  bad 
with  him,  that  he  would  take  them  and  pay 
$2,000  for  them,  but  that  he  did  not  wish 
to  be  known  in  the  transaction.  This  state- 
ment Is  not  corroborated  Werth,  who  tes- 
tifies In  the  case,  nor  In  any  way  by  the  rec- 
ord. Upon  a  disclosure  of  all  the  facts  In 
the  case.  Werth  paid  to  Murphy  tbat  por- 
tion of  the  profits  realized  In  the  transaction 
with  Dlnlny,  received  by  him,  and  to  whi<4i 
Mnrphy  was  entitled;  and  we  are  of  oplnkm 
that  the  decree  ot  the  chancery  court,  requir- 
ing Jones  to  pay  to  Murphy  that  itortton  of 
the  profits  received  by  blm  in  this  transae- 
U<Hi,  and  claimed  by  Murphy,  Is  ligbt,  and  it 
must  be  affirmed. 


QAtSES  et  al.  v.  WILSON  et  at 
Supreme  CSourt  of  Appeals  of  Vixi^nia.  June 
lf»6.) 

ApPBAL  —  COSTIKOAMOS  —  DlSOBBTIOa  Of  TKAX- 

OoCRt— Judos  bnt—Rkvermu 

1.  A  refusal  to  grant  plaiotlS  a  coatinu- 
ance  will  not  be  disturbed  where  the  record 
■bows  that  the  amilication  was  made  at  tbe 
close  of  defendant  8  evidence  to  obtain  evidence 
to  rebut  alleged  new  matter,  and  on  an  affidavit 
wlilcb  did  not  specify  the  facts  he  wished  to  re- 
but the  evidence  be  intended  to  adduce,  or 
name  the  wltneeses  who  would  give  it  and 
that  on  the  hearing  affidavits  of  plaintiff  and 
a  witness,  whom  he  presumably  wished  to  in- 
troduce, were  aitowedf  In  evidence. 

2.  A  Jndgment  on  findings  of  the  trial  court 
In  accordance  with  the  preponderance  of  the 
evidence  will  not  be  diaturbed. 

Appeal  from  circuit  court,  Nottoway  coon- 
ty;  B.  A.  Hancock,  Judge. 

Suit  by  William  B.  Gaines  and  anotber 
against  O.  B.  Wilson  and  others  to  enjoin 
certain  of  the  defendants  from  interfering 
with  property  purchased  by  tbem  at  tru» 
cee's  sale,  for  cancellation  of  tbelr  deeds, 
and  for  other  relief.  From  a  decree  for 
defendants,  plaintiffs  appeaL  Affirmed. 

George  J.  Hundley,  for  appellants.  B.  0> 
Loutball  and  W.  H.  Mann,  for  appellees. 

KEITH,  P.  WlUlam  B.  Oalnes  and  Lnla 
L.  Oalnes  filed  their  bill  In  chancery  In  the 
circuit  court  of  Nottoway  county.  In  which 
they  aver  that  wnilam  B.  Gaines,  being  In- 
debted to  the  Bank  of  Crewe  In  the  sum  of 
$2,165.38,  evidenced  by  a  note,  with  O.  R 
Wilson  as  Indorser,  executed  .a  deed  of  trust 
to  wnilam  H.  Mann,  trustee,  conreylns  his 
home  In  tbe  town  of  BuricevlUe,  and  several 
lots,  with  Improvements  thereon,  fully  de- 
scribed In  said  deed,  and  by  a  subsequent 
deed  to  J.  P.  Agnew,  trustee,  conveying  cer- 
tain other  property  consisting  of  lots  near 
the  said  town  of  BnikevIUe,  and  other  prop- 
erty, to  secure  Wfison  as  Indorse.  The  bill 
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arers  that  the  relations  between  the  com- 
plainant and  Wilson  had  been  ezceedln^lr 
Intimate,  and  that  Wilson  recognized  his 
obligation  to  Gaines  for  many  acts  of  kind- 
ness done  him  during  the  days  of  his  pros- 
perl^  by  lending  him  the  use  of  his  name 
and  influence  with  others,  and  therefore  that 
It  was  natural  and  proper  that  he  should 
apply  to  Wilson  for  adrlce  and  assistance 
when  trouble  came  npon  him;  that  Wilson 
was  amplj  aecnred;  and  that  thereupon  an 
agreement  was  entered  into  between  Wilson 
and  the  complainant  William  B.  Galnea  that 
the  deed  of  trust  on  the  residence  of  ptain- 
tlfF  Gaines  should  be  enforced,  and  that  Wil- 
son should  buy  It  in  for  Lnia  L.  Gaines,  the 
daughter  of  William  B.  Gaines,  and  hold 
tlie  same  for  her  imtU  the  other  lots  men< 
tloned  In  the  deeds  of  tmst  referred  to  eonld 
be  sold,  and  money  raised  from  otfaw 
sonrees,  and  especially  from  M.  F.  lang- 
bome,  the  uncle  of  complainant  Lola  Lu 
Oalnes,  by  which  the  debt  to  the  Bank  of 
Crewe  could  be  paid  off.  It  Is  arerred  that 
no  time  was  fixed  for  the  selling  of  the 
lots  or  the  final  payments  to  be  made  on 
the  debt,  but  the  subject  was  frequently  and 
fnlly  discussed,  and  the  foregoing  under- 
standing arrlT^  at;  and  It  was  further 
agreed  that  WlUIam  B.  Gaines  should  be 
permitted  "to  go  ahead  and  sell  the  lots"; 
that  the  sale  was  made  on  the  0th  of  Sep- 
tember, 1893,  In  pursuance  of  Mid  agree- 
ment,  and  at  the  sale  several  persons  were 
prerented  from  Uddlng  against  Wilson  for 
the  home  house  and  lot  npon  being  informed 
ttiat  be  was  billing  It  in  for  the  beneflt  of 
Lnla  li.  Gaines;  that,  others  being  thus  pre- 
Tmted  from  bidding,  G.  B.  Wilson  became 
tbo  pnrchaaer  at  a  grossly  Inadequate  price, 
not  only  of  the  home  house  and  lot,  but  of 
the  other  property  described  In  the  said 
deeds;  that  subsequently  the  plalntlfTs  were 
astonifched  'to  learn  that  Wilson  claimed  to 
have  purchased  the  proper^  for  his  own 
benefit,  and  to  have  sold  it  to  Mrs.  Mary 
A.  Hart  for  the  sum  of  $2,200.  The  com- 
plahianta  diarge  that  Wllsrak  "deliberately 
and  designedly  deceived,  entrapped,  and  de- 
ftanded  them  In  ttie  transactions  herein 
mentioned;  that  his  whole  conduct  in  the 
premises  has  been  treacherous,  fraudulent, 
«nd  contrary  to  equity  and  good  conscience," 
and  that  the  pretended  sale  to  Mary  A.  Hurt 
of  the  property  claimed  by  her  was  also 
fraudulent;  that  she  Is  a  participant  In  the 
fraud,  and  In  collusion  with  Wilson  to  de- 
ftvnd  the  complainants.  The  prayer  of  the 
bin  Is  that  each  of  the  defendants  may  be 
enjoined  from  an  further  Interference  with 
any  of  the  property  sold  under  the'  deeds 
of  trust,  real  or  personal,  and  that  the  deeds 
from  Mann  and  Agnew,  trustees,  to  wnson, 
for  the  real  property  therein  mentioned, 
may  be  set  aside  and  annulled;  and  that, 
]f  Wilson  has  made  a  deed  to  Mary  A.  Hurt, 
the  same  may  be  set  aride  and  annulled; 
and  that  the  eomplalnants  may  be  aUowed 
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to  pay  the  debt  secured  the  deeds  of  trust 
and  retain  their  property,  or  that  Wilson 
may  be  compelled  to  convey  the  home  hoiua 
and  lota  to  Lula  L.  Gaines  niwn  the  pay* 
ment  of  the  debt  upon  which  WUaon  is  In- 
dorser. 

The  defendants  answer  the  bill,  and  deny 
all  fraud  and  collusion;  and  O.  B.  WQson  em- 
phatically denies  that  be  ever  Altered  Into 
any  such  agreement  or  undertaking  as  that 
set  up  In  the  bill;  that  his  whole  object  was 
to  protect  hims^  as  indorser,  and  not  In  any 
manner  to  oppresa  or  to  overreach  the  platn- 
tlffa;  that  this  was  bis  sole  object  In  becofn- 
Ing  the  purchaser  at  the  sale  which  Is  sought 
to  be  set  aside;  that  he  bought  It  for  his 
own  benefit,  and  never  held  out  to  any  one, 
or  gave  any  one  any  reason  to  believe  or  mp' 
jKise,  that  he  was  bnylng  for  the  ben^t  of  the 
plaintifb.  Bvldeoee  was  taken  by  the  plaln- 
tUtta  and  defendants  In  support  of  their  re- 
spective positions,  and,  the  cause  coming  on 
to  be  beard  before  the  drcnlt  court  of  Not- 
toway county,  a  decree  was  entered  dissolv- 
ing the  Injunction,  and  ordering  that.  If  Miss 
Galna  sbaU  within  60  days  from  the  rising 
of  the  court  pay  to  O.  B.  WUson  the  sum  of 
92,166.38,  with.  Interest  from  the  20th  of 
February,  18^  tin  paid,  and  the  costs  oi 
snlt  and  of  the  trustee's  sale,  and  insurance 
paid  t^  Wilson,  then  O.  B.  WHson  and  Mary 

A.  Hurt  are  directed  to  execnte  to  her  a  deed 
for  the  real  and  personal  property  dalmed 
to  have  been  bought  by  said  WUson  at  the 
several  sales  made  t^^  the  trustees  for  his 
beneflt  In  the  blU  and  proceedings  mentioned. 
From  this  decree  the  plaftitllTs  appUed  for 
and  obtained  an  appeal. 

The  flrst  error  assigned  Is  that  the  court 
refused  to  grant  the  plalntUh  a  c<»itinuance. 
When  the  case  was  called  for  hearing  on  the 
2Sth  of  March,  1804,  William  B.  Gaines  pre- 
sented a  written  motion  tor  a  cMitinuance, 
and  filed  his  affidavit  hi  support  thereof.  In 
l^e  affidavit  he  states  that  the  evidence  for 
the  d^endant  was  condnded  on  the  27tb  day 
of  March;  tiut  In  the  defendants'  depoeltions 
there  was  Introduced  much  new  matter  which 
the  pkOntlfls  wonld  be  able  to  rebut  If  the  op- 
portunity should  be  afforded  them  before  en- 
tering upon  the  trisl  of  the  cause.  The  name 
of  no  witness  Is  given  In  the  affidavit  of  the 
plaintiff,  nor  any  specific  fact  aet  out  which 
he  wished  to  rebut,  nor  any  of  the  evidence 
stated  which  he  desired  to  adduce.  The  court, 
as  ^ipears  from  the  decree,  allowed  the  afil- 
davlt  of  John  H.  Bosw^— presumably  one  ot 
the  witnesses  referred  to  In  the  affidavit  of 
Gaines— to  be  read  in  evidence,  and  also  the 
affidavit  of  the  plaintiff  himself,  but  refused 
to  continue  the  case.  As  was  said  by  Judge 
Harrison  In  Railroad  Co.  v.  Shott  (Va.)  22  S. 

B.  812:  "The  court  in  which  a.  trial  takes 
place  is  In  a  position  to  determine  better 
than  any  one  else  can  do  the  sufficiency  of 
grounds  relied  on  for  a  continuance.  Hence 
It  is  that  an  appellate  court  does  not  interfere 
unless  the  judgment  of  the  court  below  on 


Digitized  by  Google 


830 


24  SOUTHBASTBBN  BBPOBTDB. 


such  a  raotion  \a  plainly  emmeons.  *  •  * 
And,  thoQgh  an  appellate  court  will  snperrtse 
the  action  of  tbe  lower  court  on  snch  a  motion, 
tt  will  not  reverse  a  Judgment  on  that  ground, 
unless  plainly  erroneous."  The  presumption 
la  always  that  the  judgment  or  decree  ot  the 
trial  court  is  right  until  the  error  Is  made  to 
appear,  and  enough  must  be  presented  In  the 
record  to  enable  the  appellate  court  to  see 
that  error  has  been  committed  before  It  win 
undertake  to  review  and  reverse  the  decree 
appealed  from;  and  this  is  especially  true  aa 
to  the  action  of  the  trial  court  In  granting  or 
refusing  a-  continuance.  Nothing  appears  up- 
on the  record  here  that  discloses  error  In  tbe 
ruling  complained  of.  Nor  can  we  discover 
any  error  In  the  decree  of  the  court  upon  the ' 
merits,  I  stiall  not  enter  Into  a  discussion  of 
tbe  technical  objections  to  the  case  stated  in 
the  bill  presented  in  the  brief  of  counsel  for' 
the  defendants,  but,  assuming  that  the  case 
stated  is  one  which,  If  proved,  the  court 
should  enforce,  tt  appears  that  every  allega- 
tlon  of  the  bill  is  denied  by  the  defendants  in 
their  answers,  and  that  the  proof  utterly  falls 
to  sustain  the  plalntifTs'  contention.  Conced- 
ing, for  the  salce  of  argument,  that  the  plain- 
tiffs have  stated  a  proper  rase,  nothing  is 
left  to  be  determined  except  questions  of 
fact.  Tbey  have  been  passed  upon  by  the  cir- 
cuit coiut  adversely  to  the  plaintiffs,  and  in 
accordance  with  the  preponderance  of  the 
evidence.  I  am  of  opinion  tliat  no  error  Is 
disclosed  in  the  record,  and  that  tbe  decree 
appealed  from  should  be  affirmed. 


(93  Vo.  200) 

BUNTIN  et  nx,  v.  CITY  OF  DANVILLE. 
<Snpreme  Court  of  Appeals  of  Vir^nia.  Jane 
11.  1886.) 

DsDiOATioir  —  Manner  anr  Effbct  —  Triai.  — 

COBKCIO:!  OP  JORT — WhaT  IS  NoT. 

1.  A  dedication  of  land  for  a  street  or  road 
need  not  be  in  writing,  but  may  be  made  in 
any  manner  which  clearly  and  nneqniTOcaily 
indicates  the  intention  of  the  owner;  and  a 
dedication,  when  made  and  accepted,  by  act 
of  the  authorities  or  by  user,  is  irrevocable, 
and  tbe  right  of  the  pnblic  cannot  be  affected 
by  a  subsequent  occupation  of  the  land  by  the 
owner  of  the  fee,  or  another. 

2.  After  a  jury  had  been  oat  a  day  and  a 
half,  and  reported  that  they  had  not  ajrreed, 
the  triai  judge  stated  to  them  that  he  "wished 
tbem  to  decide  the  case;  that  this' was  tbe  sec- 
ond triai  of  the  case,  anti  that  they  wonid  be 
kept  together  until  the  end  of  the  term  nnlcss 
they  did;  that  the  case  was  a  perfectly  plain 
one,  and  ought  to  be  decided  in  five  minutes 
after  reading  the  instructions  and  applying 
them  to  the  facts."  Held,  that  a  verdict  there- 
after rendered  would  not  he  disturbed. 

3.  The  fact  that  the  court  answered  a  ques- 
tion asked  by  the  :iury  during  their  delibera- 
tion, without  informing  counsel  until  after  ver- 
dict, will  not  vitiate  a  verdict  which  correctly 
decides  the  case. 

Error  to  corporation  court  of  Danville;  A. 
M.  Aiken,  Judge. 

Action  by  W.  H.  Buntln  and  wife  against 
the  city  of  Danville.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.  Affirmed. 


Withers  ft  Barfcgdalc  and  Peatross  &  Har- 
ris, for  plaintiffs  in  ernv.  Gea  O.  Oabdl. 
CDF  defmdant  In  mot. 

RIELY.  J.  This  is  a  suit  In  ejectment  to 
recover  a  very  narrow  strip  of  land,  ^nis 
plaintiffs  claim  that  the  legal  title  to  it  Is  la 
the  female  plalntlfls  through  a  long  chain  of 
title,  wblle  the  defendant  Insists  that  tt  Is  a 
part  of  Its  Main  street,  as  extended,  by  vir- 
tue of  a  dedication  of  it  as  a  public  road 
leading  Into  the  town  by  the  original  owner 
of  the  land,  and  that  such  dedication  was 
made  prior  to  tbe  commencement  of  the 
title  of  the  female  plaintiff  and  of  those 
through  whom  she  claims,  as  well  as  prior  to 
the  enlargement  of  the  corporate  limits  of 
Danville,  and  the  extension  of  Old  (now 
Bfain)  street  The  evidence  negatives  any 
idea- that  the  road  was  the  result  of  condem- 
nation by  the  court,  but  It  does  appear  from 
the  proceedings  of  the  county  court  of  Pitt- 
sylvania county,  as  contained  in  tbe  record, 
that  the  court  recognized  It  as  a  public  road, 
and  appointed  a  surveyor  to  keep  it  in  re- 
pair, as  far  back  as  1825.  While  the  record 
showa  that  the  road  was  not  the  result  of 
condemnation.  It  does  not  disclose  when  tt 
was  first  dedicated  by  the  owner  of  the  soil, 
or  opened  by  him,  to  the  public.  Neverthe- 
less, It  clearly  shows  that  it  existed  as  a 
highway  prior  to  the  commencement  of  the 
title  under  which  the  plaintiffs  claim  the 
land  In  controversy.  "The  principle  of  dedi- 
cation by  tbe  act  of  the  owner  of  land,"  said 
Judge  Staples  In  Harris'  Case,  20  Orat  833, 
'is  now  almost  universally  *recognlzed  aa  a 
part  of  tbe.  common  law  in  this  country." 
Dedication  Is  an  appropriation  of  land  by  its 
owner  for  the  public  use.  It  may  be  express 
or  Implied.  It  may  be  implied  from  long 
use  by  the  public  of  the  land  claimed  to  have 
been  dedicated.  Dedication  is  not  required 
to  be  made  by  a  deed  or  other  writing,  but 
may  be  effectually  and  validly  done  by  ver- 
bal declarations.  The  Intent  la  Its  vital  prin- 
ciple, and  the  dedication  may  be  made  In 
every  conceivable  way  that  such  intention 
may  be  manifested.  It  must,  however,  be 
manifested  by  some  unequivocal  act,  and  is 
not  effectual  and  binding  until  accepted. 
When  the  Intention  of  the  owner  to  make 
the  dedication  has  been  unequivocally  mani- 
fested, and  there  lias  been  acceptance  by 
competent  authority,  or  such  long  use  by  tbe 
public  as  to  render  its  reclamation  unjnsi 
and  improper,  the  dedication  is  complete. 
City  of  Richmond  v.  Stokes,  31  Grat.  713; 
Talbott  V.  Railroad  Co.,  Id.  QS5;  Harris' 
Case,  supra;  Kelly's  Case,  8  Grat  632;  Hall 
V,  McLeod,  2  Mete.  (Ky.)  98;  Harding  v. 
Jasper,  14  Cal.  042;  Morgan  v.  Railroad  Co., 
90  U.  S.  716;  Dovaston  v.  Payne.  2  Smith, 
Lead.  Cas.  Eq.  213,  and  notes  thereto;  State 
V.  Trask,  27  Am.  Dec.  554,  and  the  note 
thereto;  2  Greenl.  Ev.  S  002;  and  Waahb. 
Easem.  180,  184.  And  when  It  Is  complete 
It  Is  Urevoeable.    No  obatructltm  of  tbe  sub- 
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Ject  of  the  dedication  or  encroachment  upon 
it  by  the  original  owner  of  the  soil,  or  hj  any 
one  else,  will  affect  the  dedication,  or  Impair 
the  right  of  the  puUlc  to  its  benefits,  unless 
the  land  so  dedicated  has  been  abandoned 
by  the  public^  or  by  the  proper  authority. 
Harris'  Case,  supra;  Skeen  t.  Lynch,  1  Bob. 
O^a.)  186;  City  of  Cincinnati  t.  Lessee  of 
White,  6  Pet  431;  Adams  t.  Ballroad  Oo^  11 
Barb.  414;  Cook  T.  Harris,  61  N.  ¥.  448; 
City  of  Dubuque  t.  Maloney,  9  Iowa,  455; 
Washb.  Basem.  188,  and  cases  there  cited; 
and  Elliott,  Boada  &  S.  132. 

W.  L  Lewis  was  the  original  owner  of  the 
land  now  owned  by  the  female  plaintiff,  and 
also  of  much  other  land  adjoining  It.  Ui>on 
the  extension  of  the  corporate  limits  of  the 
town  of  Danville,  a  part  thereof  at  least  was 
taken  Into  the  corporation,  and  that  now 
owned  by  the  said  plaintiff  became  lot  Ho. 
118  on  the  plat  of  the  town.  It  was  situate 
on  the  said  public  road,  and  was  laid  off  so  as 
to  front  164  feet  and  8  inches  on  Old  or  Main 
street.  The  lot  was  afterwards  sold  by 
Lewis  in  parcels  to  different  persons.  On 
January  10, 1823,  he  sold  one  parcel,  fronting 
23  feet  and  6  inches  on  Old  or  Main  street, 
to  Samuel  B.  and  Thomas  Rawlins;  on  Jan- 
11817  15,  1S23,  he  sold  another  parcel  adjoin- 
ing It  on  the  lower  side,  and  fronting  47  feet 
on  the  said  street,  to  John  B.  Roy;  he  next 
sold,  on  February  24,  1823.  the  parcel  lying 
between  that  last  mentioned  and  the  road, 
fronting  70  feet  8  Inches  on  the  said  street, 
to  James  M.  Williams,  Sr.;  and  on  December 
30, 1823.  he  sold  the  remainder  of  lot  No.  118, 
fronting  23  feet  and  6  Inches,  to  Anthony  D. 
Haden.— which  several  parcels  aggregate  IQi 
feet  and  8  inches,  the  entire  front  on  Old  or 
Main  street  of  lot  118.  The  road  referred  to 
had  been  dedicated  by  the  owner  of  the  soil 
to  the  public,  and  was  used  by  it,  before  be 
sold  any  of  the  parcels  of  land  oonstttntlng 
lot  US;  and  In  the  conveyance  to  James  M. 
Williams,  Sr.,  the  original  grantee  under 
whom  the  plaintiffs  claim,  of  the  parcel  sit- 
uate on  the  road,  W.  L  Lewis,  the  grantor, 
expressly  reserved  the  road  from  the  opera- 
tion of  the  conveyance.  The  road  was  also 
accepted*  as  we  have  seen,  by  the  court  of 
the  county,  as  one  of  its  highways.  Its  dedi- 
cation was  complete,  effectual,  and  valid. 
The  real  question  then  in  the  case  Is  narrow- 
ed down  to  tbjs:  Whether  the  disputed 
ground  la  a  part  of  lot  118,  or  whether  It  Is  a 
part  of  the  land  dedicated  to  the  public  as  a 
highway. 

All  of  the  parcels  of  land  constituting  lot 
118,  which  were  so  sold  off  by  Lewis,  became 
by  subsequent  conveyances  the  property  of 
Kisa  B.  Williams  and  her  husband,  James  M. 
Williams,  Jr.,  who,  with  her  trustee.  R.  W. 
Lyles,  sold  and  conveyed  the  same  on  Octo- 
ber 4.  1864,  to  W.  B.  Miiiner.  In  describing 
the  property  It  was  stated  in  this  deed  that 
It  fronted  on  Old  or  Main  street  175  feet, 
when  In  fact,  as  has  been  shown,  lot  No.  118 
had  a  frontage  of  only  164  feet  ani  S  Inches. 
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This  glaring  error  Is  no  doubt  the  origin  of 
this  controversy.  The  property  so  conveyed 
to  W.  B.  Millher  was  sold  by  him,  and,  after 
passing  through  various  hands,  was  acquired 
by  Ann  M,  Keen,  who,  together  with  John  K. 
Millner  and  wife,  subsequently  sold  and  con- 
veyed It  to  Thomas  J.  Lee.  He  devised  It 
to  his  widow,  the  female  plaintiff,  who  after- 
wards married  W.  H.  Buntln.  In  all  of  the 
conveyances  made  of  the  property  after  the 
deed  from  ESsa  B.  Williams  and  others  to  W. 
B.  Millner,  except  In  the  conveyance  to 
Thomas  J.  Lee,  It  was  described  as  fronting 
175  feet  on  Main  street,  and  the  error  in  the 
deed  to  W.  B.  Millner  thereby  perpetuated. 
But  In  the  deed  from  Ann  M.  Keen  to  Lee, 
while  it  was  described  as  fronting  on  Itfaln 
street,  the  number  of  feet  was  left  blaqk. 
This  was  probably  due  to  a  fact  that  will  be 
hereafter  adverted  to.  A  wooden  or  frame 
hotel  was  first  erected  on  the  part  of  lot  118 
which  adjoined  the  road,  and  was  sold  by 
Lewis  to  James  M.  Williams,  Sr.  This  burn- 
ed down  In  1854,  and  was  replaced  the  next 
year  by  a  brick  structure.  This  was  while 
Blsa  B.  Williams  and  her  husband  owned 
and  resided  upon  the  property.  It  was  prov- 
ed by  James  M.  Williams,  a  son  of  Elsa  B, 
Williams  and  James  M.  Williams,  Jr.,  who 
was  himself  a  son  <a  James  M.  Williams,  Sr., 
that  he  resided,  with  his  parents  when  the 
new  hotel  was  erected  In  1855,  and  that  its 
walls  were  laid  exactly  upon  the  line  of  the 
foundation  of  the  old  hoteL  This  fact  was 
also  established  by  John  C.  Neal,  a  nephew 
of  James  M.  Williams,  Jr.,  and  a  witness  for 
the  plaintiff.  It  was  further  proved  by  Neal 
that  he  was  present  when  the  workmen  com- 
menced to  lay  the  foundation  of  the  new 
building;  that  the  foundation  of  the  old  hotel 
was  taken  out,  and  the  brick  cleaned;  that 
his  uncle  James  M.  Williams,  Jr.,  pointed  out 
to  the  workmen  the  boundjaiy  line  of  the 
property,  stating  that  there  was  Its  limit; 
and  that  the  brick  wall  of  the  new  hotel  was 
laid  directly  upon  this  line.  He  also  testified 
that  be  knew  the  old  hotel  well,  and  that  the 
street  was  no  wider  now  than  It  had  always 
been.  The  testimony  of  these  two  witnesses, 
who  were  so  familiar  with  the  property,  and 
who  had  such  excellent  opportunities  to  learn 
its  boundaries,  would  seem  conclusive  against 
the  contention  that  any  part  of  lot  118  is  en- 
croached upon  by  the  extension  of  Main 
street,  and  to  establish  that  the  street  merely 
Includes  the  site  of  the  old  public  road.  This 
was  a  question  for  the  Jury,  and  their  verdict 
was  in  accordance  with  this  view. 

It  was  shown  In  evidence  that  there  was 
a  porch  to  the  old  hotel,  which  projected 
seveml  feet  beyond  the  wall,  and  over  the 
ground  now  In  dispute;  and  that  when  the 
new  hotel  was  erected  It  was  built  with 
three  verandas,  one  to  each  story,  but  con- 
siderably narrower  than  the  porch  to  tb« 
old  hotpl.  These  verandas  likewise  pro- 
jected beyond  the  wall,  and  over  the  ground 
sued  for.   Both  the  <M  porch  and  th*  new 
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TerandA  were  coDstmctcd  upon  the  wall  of 
tbe  boUdlng,  and  were  not  built  upon  the 
ffTOund,  and  were  high  enough  aboTe  the 
ground,  except  near  Main  street  proper,  for 
a  person  to  walk  under  them.  Much  reli- 
ance was  placed  by  the  counsel  of  the  plain- 
tiffs upon  the  circumBtance  tliat  these  struc- 
tures projecte-d  over  the  strip  of  ground 
In  dispute,  and  so  obstructed  It  as  to  refute 
the  claim  of  the  defendant  of  its  dedication 
as  a  part  of  the  public  road.  It  Is  a  suffi- 
cient answer  to  this  view  that  the  dedication 
of  the  road  took  place  prior  to  ttie  sale  uf 
tbe  lot  to  the  original  grantee  under  whom 
the  plaintiffs  claim,  and  before  the  erection 
of  the  original  building  upon  It;  and.  hav- 
ing been  once  made,  no  encroachment  or  ob- 
struction could  impair  the  right  of  tbe  pub- 
lic to  its  free  and  unrestricted  use.  The 
dedication  was  irrevocable,  even  by  the  orig- 
inal owner,  unless  the  road  was  subsequent- 
ly abandoned;  and  certainly  no  subsequent 
grantee  from  whose  title  the  road  was  ex- 
pressly excepted,  or  any  one  claiming  under 
him,  could  so  obstruct  tbe  road  so  dedicated 
as  to  limit  tbe  right  of  the  public  to  Its  use. 
Moreover,  no  such  encroachment  or  obstruc- 
tion could  any  more  affect  the  right  of  the 
public  than  the  awnings,  windows,  and  ve- 
randas that  are  to  be  seen  projecting  over 
the  sidewalks  from  houses  .In  every  city. 
Nor  does  it  matter  for  how  long  a  time  the 
porch  or  veranda  so  hung  over  the  ground 
or  obstructed  It.  No  title  by  adverse  pos- 
session could  be  acquired  to  it.  Time  does 
not  run  against  the  state,  or  bar  tbe  right 
of  the  public.  Taylor's  Case,  29  Grat  780; 
Norfolk  City  v.  Chamberlalne,  Id,  534;  Yates 
V.  Town  of  Warrenton,  84  Va.  337,  4  S. 
B.  818;  Com.  v.  Morehead,  118  Pa.  St  344. 
12  AtL  424;  Com.  v.  McDonald,  16  Seig.  & 
R.  390:  Com.  v.  Alburger,  1  WharL  469; 
Driggs  V.  Phillips,  103  N.  Y.  77,  8  N.  B,  514; 
St  Vincent  Female  Orphan  Asylum  v.  City 
of  Troy,  76  N.  Y.  108;  Horey  v.  Village  of 
Haverstraw,  47  Hun,  356;  Cross  v.  Mayor, 
etc.,  18  N.  J.  Eq.  305;  Hoadley  v.  San  Fran- 
cisco, 60  Cal.  265;  and  2  Dill.  Mnn.'Corp. 
(8d  Ed.)  S  675. 

If  what  has  been  already  said  were  not  suffi- 
cient to  show  that  the  plaintiffs  are  without 
any  right  to  the  land  sued  for,  another 
fact  was  proved  which  puts  the  matter  be- 
yond the  pale  of  controversy.  While  Ann  M. 
Keen  owned  the  property,  John  K.  Mlllner, 
ber  son-in-law  and  general  agent,  claimed 
for  her  the  ground  over  which  tbe  veranda 
projected,  but  agreed  to  relinquish  such 
claim,  or  give  the  walkway  up  to  the  wall 
of  the  hotel,  if  the  city  would  make  cer- 
tain repairs  to  the  door  and  window  of  the 
basement  of  the  hotel,  so  that  the  basement 
could  be  used.  This  was  agreed  to.  The 
veranda  was  removed,  the  repairs  made,  and 
tbe  city  took  actual  possession  of  the  ground, 
up  to  the  wall  of  the  hotel,  as  a  part  of 
the  street  Whether  this  Is  to  be  considered 
a  eonflrmatton  of  the  original  dedication,  or 


a  dedication  anew  of  the  ground  to  the  pub- 
lic use.  the  effect  is  the  same.  If  any  doubt 
existed  before  as  to  the  prior  dedication 
of  the  disputed  ground,  this  fact  should  have 
put  an  end  to  any  further  controversy.  The 
city  BO  possessed  tbe  ground,  as  a  part  of 
the  street,  when  Ann  M.  Keen  and  John 
K.  Mlllner  and  wife  conveyed  the  property 
to  Lee.  And  It  is  specially  significant  that 
In  their  deed  they  did  not  describe  the  prop- 
erty as  fronting  175  feet  on  Main  street, 
as  was  the  case  In  the  deed  to  Ann  M.  Keen 
and  several  prior  conveyances,  to  which  we 
have  adverted,  or  convey  any  apedflc  num- 
ber of  feet,  but  simply  described  It  as  front 
Ing  on  and  bounded  by  Main  street  on  tha 
south,  and  "on  the  east  side  by  the  exten- 
sion of  Bialn  street  pnH>er  to  the  bridge,** 
which  extension  was  tbe  old  public  road, 
inclusive  of  the  disputed  ground.  It  is  per- 
fectly clear  that  Lee  never  acquired  the  right 
to  any  land  beyond  the  ourt:  wall  of  the 
hotel,  and  that  tbe  plaintiffs  bavv  no  title 
whatever  to  tliat  In  controversy. 

It  only  remains  to  conalder  tlie  wewmal 
bills  of  exception. 

The  exception  to  the  refusal  of  the  court 
to  set  aside  the  verdict  and  grant  the  plain- 
tiffs a  new  trial  has  been  virtually  dlspoeed 
of.  Enough  has  been  already  said  to  show 
that  the  court  did  not  err  In  orermUog  snch 
-motion. 

Exception  was  taken  to  the  refusal  of  the 
court  to  give  to  the  Jury  tbe  fourth  instruc- 
tion asked  for  by  the  plaintiffs.  The  In- 
struction announced  correctly  tbe  principle 
of  law  in  the  abstract,  but  it  was  without 
evidence  to  support  It  There  was  no  evi- 
dence of  the  interposition  of  any  obstacle  or 
barrier  to  the  use  of  the  ground  by  tbe  pub- 
lic, or  of  any  occupation  of  It  except  such 
as  was  caused  by  the  overhanging  porch 
and  veranda  referred  to.  And  this  was  not 
the  act  of  Lewis,  the  original  owner  of  tbe 
property,  and  who  expressly  r^erved  tbe 
road  as  a  highway,  but  that  of  a  subsequent 
owner,  after  the  dedication  and  acceptance 
of  the  road.  So  tliat,  even  If  the  porch  or 
veranda  could  be  considered  an  occupancy 
of  the  ground,  It  was  not  an  occupancy  or 
obstruction  by  the  original  owner  of  the  soil, 
but  of  one  who  never  bad  any  title  to  the 
freehold  In  the  road,  and  could  not  gain 
by  encroacimient  or  occui>anpy  any  right  aa 
against  the  public.  The  instruction  was 
also  obnoxious  to  the  objection  that  it  was 
too  general,  and  In  no  wise  directed  the  at- 
tention of  tbe  Jury  to  the  obatades  and  bar- 
riers relied  on  to  refute  the  claim  ot  a  dedi- 
cation of  the  road. 

The  five  instructions  given  by  the  court 
correctly  stated  the  law,  and  were  proi)eriy 
given. 

Farther  exception  was  taken  to  the  admis- 
sion of  the  testimony  of  John  K.  MiUner  and 
Charles  K.  Ballou  in  relation  to  the  gift  by 
MlUner,  agoit  for  Ann  M.  Keen,  of  the 
gieand  now  Im  dispute,  as  a  sidewalk,  up  to 
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the  wall  of  the  hotel.  If  the  town  wonld  fix 
th«  window  and  entrance  to  the  basement. 
The  ground  of  the  objection  is  that  the  agree- 
ment or  the  evidence  of  the  gift  was  not  In 
writing.  The  agreement  was  simply  a  dedi- 
cation of  the  ground  to  the  public,  and  the 
exception  Is  baaed  npon  a  mistaken  Tiew  of 
the  law.  It  la  well  settled  that  a  dedication 
Is  Dot  within  the  statute  of  frauds.  As  here- 
lDt>efore  stated,  It  may  be  as  cffectaoUy  and 
validly  done  by  verbal  declaif.tlonB  as  by 
deed  or  other  writing.  Skeen  v.  Lynch,  supra; 
City  of  Ricbmond  v.  Steves,  supra;  Godfrey 
T.  City  of  Alton,  12  111.  20;  Warren  v.  Town 
of  JacksonvlUe,  15  111.  236;  HaU  v.  McLeod, 
•2  Mete.  (Ky.)  104;  City  of  Ghichinatl  v.  Lea- 
see of  Wblte,  supra;  Hunter  v.  Sandy  Hill, 
6  Hill,  407;  Cook  V.  Harris,  61  N.  Y.  448; 
PearsaU  v.  Post.  20  Wend.  Ul,  22  "Wend. 
444;  Curtis  v.  Keesler,  14  Barb.  521;  Hard- 
ing V.  Jasper,  supra;  Waahb.  Baam.  188; 
and  ElUott,  Roads  &  S.  80. 

The  fourth  bill  of  exceptions  Is  In  regard  to 
certain  remarks  made  by  the  court  to  the 
jury,  wbich,  It  is  claimed,  were  in  the  nature 
of  a  threat,  and  calculated  to  coerce  the  jury 
into  rendering  a  verdict  After  the  Jory  had 
been  considering  of  their  verdict  for  a  day 
and  a  half,  they  were  brooght  Into  the  court, 
preparatory  to  an  adjournment  at  the  close 
of  the  second  day,  and  the  usual  Inquiry  be- 
ing made  of  them,  as  to  whether  or  not  they 
ha4  agreed  upon  a  verdict,  they  replied  in 
the  negative,  whraeopon  the  court  remarked 
to  them  that  "he  wished  them  to  decide  the 
case;  that  they  were  as  competent  to  do  It 
as  any  other  Jury;  that  this  was  the  second 
trial  of  the  case,  and  that  they  wonld  be 
kept  together  until  the  end  of  the  term  un- 
less they  did;  that  the  case  was  a  perfectly 
plain  one,  and  ought  to  be  decided  in  five 
minutes  after  reading  the  Instructions  and 
applying  them  to  the  facta."  It  thereupon 
discharged  them  until  the  next  morning,  with 
the  usual  Injunction  dot  to  convene  with  any 
one  on  the  subject  The  record  la  silent  as 
to  the  time  that  thereafter  elapsed  bef&re  the 
verdict  was  rendered.  Trial  by  jury  Is  a 
sacred  right  and  should  be  sedulously  guard- 
ed. The  jury  should  not  only  be  kept  from 
all  extraneous  influences  in  reaching  their 
verdict,  but  the  court  Itself  should  be  care- 
ful not  to  trench  upon  tbeir  province.  '  A  ver- 
dict resulting  from  coercion  could  not  be 
allowed  to  stand.  It  must  be  the  untram- 
melea  "expression  of  the  concurrence  of  in- 
dividual Judgments."  But  while  this  Is  true. 
It  la  a  maxim  of  the  law  that  there  should  be 
an  end  of  litigation,  and  jurors  should  al- 
ways agree,  if  possible.  It  Is  particularly  de- 
sirable that  they  should  agree,  if  they  can 
conscientiously  do  so,  where  there  has  been 
one  or  more  mistrials,  as  was  the  case  here. 
They  should  honestly  endeavor  to  reconcile 
their  differences  of  opinion,  though  not  to  the 
extent  of  surrendering  their  convictions.  All 
who  are  familiar  with  Jury  trials  know  that 
Jnrors  are  prone  to  report  to  the  court  their 
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In&blUty  to  agree,  but  not  being  discharged* 
often  render,  in  a  reasonable  time  thmafter, 
a  verdict  whose  Justice  demonstrates,  as  was 
the  case  here,  the  propriety  of  the  action  of 
the  court  In  keeping  them  together  longer. 
It  Is  the  duty  of  the  court  to  keep  them  to- 
gether until  it  Is  satisfied  that,  they  bare 
made  an  honest  effort  to  agree,  and  that 
tbelr  inability  to  do  so  is  due  to  a  con- 
scientious difference  of  Judgment  Where 
their  differences  render  It  necessary,  a  rea- 
sonable time  must  be  taken  for  the  perform- 
ance of  the  Important  duty  submitted  to  the 
Jury.  What  is  reasonable  time  must  depend 
npon  the  clrcmnstances  of  each  case,  and  be 
left  In  a  very  great  measure,  to  the  discre- 
tion of  the  trial  court  And.  unless  It  Is  a 
clear  case  of  an  abuse  of  snch  discretion,  the 
verdict  for  the  cause  we  have  been  consider- 
ing should  not  be  disturbed.  And  While  we 
are  of  opinion  that  the  remarks  of  the  court 
which  are  excepted  to,  do  not  Justify  the  con- 
struction pot  npon  them  by  counsel,  or  the 
claim  tliat  the  large  discretion  necessarily  re- 
posed in  the  trial  court  was  abused  in^  this 
instance,  yet  it  Is  prcq^er  to  add  tiiat  it  Is 
better  and  safer  to  refrain  from  any  expres* 
slon  of  opinion,  which  may  be  claimed  to 
savor  of  threat  or  coercion,  aa  to  the  time 
the  Jury  will  be  kept  together  unless  a  r&t- 
dlct  is  sooner  rendered. 

The  fifth  bin  of  exceptions  relates  to  the 
action  of  the  court  in  replying  to  a  question 
from  the  Jury  without  Informing  counsel  un- 
til after  the  rendition  of  the  verdict  The 
question  of  the  Jury,  and  the  answer  of  the 
court  were  Iwth  In  writing,  and  are  set  but 
In  the  record.  The  reason  given  the  court 
for  not  informing  counsel  befbre  replying  to 
the  question  was  that  they  were  engaged  la 
arguing  another  case  to  a  jury.  Still,  it  Is 
the  better  practice  to  apprise  counsel  of  any 
question  asked  by  the  jury  that  may  affect 
the  case,  before  an  answer  is  returned  by 
the  court  Argument  or  other  proceeding  can 
always  be  suspended  for  a  few  moments 
without  serious  interruption.  This  course 
should  always  be  piirsued,  and  ground  for  an 
exception  of  this  character  be  avoided.  The 
answer  returned  by  the  court  to  the  ques* 
tlon  proiMunded  by  the  jury  correctly  stated 
the  law,  and  the  irregularity  excepted  to  Is 
not  sufficient  .to  vitiate  a  verdict  that  Is 
plainly  right  upon  the  evidence  and  the  law 
applicable  thereto.  For  the  foregoing  reasons 
the  Judgment  of  the  onpraration  court  maat 
be  afflrmed. 


(93  Va.  189) 

CHESAPEAKE  &  O.  RT.  CO.  v.  CLOWES. 
(Supreme  Court  of  Appeals  of  Virginia.  Juae 
11,  1896.) 

C1.RBIIRS— AOGIDEKT  TO  PaS9BK0KR-~NbGLI0BXCB 
PBK  Sit— ISSTKUCTIOSS. 

1.  It  Is  not  negligence  per  se  for  a  pas- 
senger on  a  rapidly  moving  train  to  attempt  to 
pass  ont  of  one  ear  Into  anotfaCT,  in  search  of  a 
seat 
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2.  In  an  action  for  injnrlefl  to  a  passen^r 
thrown  from  a  train  by  a  lurch  caosed  by 
atrikinJf  a  cnrre,  an  instmetion  that  defend- 
ant la  uable  if  the  train  waa  run  OTer  the  curre 
"at  an  nnosDally  rapid  rate  of  speed"  is  erro- 
neons,  since  '*nnniaall7  rapid"  is  not  cqnira- 
lent  to  "daagetoas." 

Brror  to  diicnlt  court  of  city  of  Bicbmond; 
B.  K.  Wellford,  Jr..  Judge. 

Trespaaa  on  the  cue  by  B.  H.  Clowes 
against  tbe  Chesapeake  &  Ohio  Railway 
Company.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  brings  error.  Reversed. 

H.  Taylor,  Jr.,  and  H.  T.  Wlckham,  for 
plaintiff  In  error.  Meredith  &  Ooclce  and  J. 
H.  Webb  Peploe,  for  defendant  In  error. 

KEITH,  P.  This  Is  an  action  of  trespass 
on  the  case,  brought  in  the  clrcnit  court  of 
the  city  of  Richmond,  by  E.  H.  Clowes 
against  the  Cbesapealce  &  Ohio  Railway 
Company.  The  declaration  eets  out  that  on 
the  2lBt  of  April,  1S93,  the  plaintiff  became 
a  passenger  upon  the  train  of  the  defendant 
company  from  Richmond  to  Old  Point;  that 
It  was  an  excursion  train,  and  that  upon  the 
return  trip  th^  left  Old  Point  in  the  evening 
of  tliat  day,  and  when  within  about  200 
yards  of  Newport  News  (a  station  ,on  said 
railway),  and  within  the  yard  limits,  there 
waa  a  switch  called  a  "Y,"  by  which  trains 
running  from  Old  Point  could  be  shifted  or 
diverted,  at  the  option  of  the  defendant  com- 
pany, dther  to  Richmond  or  Newport  News; 
that,  at  or  near  this  point  In  the  track,  the 
railroad  waa  constructed  In  a  "Bevere  and 
sharp  curve,  and  that  passing  over  this 
curve  would  be  dangerous  for  trains  moving 
over  at  a  greater  rate  of  speed  than  17  miles 
per  hour,  and  of  which  the  defendant  had 
notice;  and  the  plaintiff  further  says  that, 
Iiavlng  entered  Into  one  of  the  cars  of  said 
train,  he  endeavored  to  find  a  seat,  but  that 
the  car  waa  so  crowded  that  he  could  not  be 
accommodated,  and  thereupon  be  undertook 
to  pass  carefully  and  cantlonsiy  Into  another 
car,  when,  the  train  striking  tbe  curve  Just 
described,  and  moving  at  an  improper  and 
dangerous  rate  of  speed,  the  plaintiff  waa, 
without  fault  on  his  part,  thrown  with  great 
force  and  violence  from  the  platform  to  the 
ground,  and  received  the  injuries  for  which 
he  sues."  The  second  count  of  the  declara- 
tion seta  out  substantially  the  same  tacts, 
and  to  thia  declaration,  and  to  each  count, 
there  was  a  demurrer.  The  demurrer  was 
overruled,  and  In  this  we  do  not  think  there 
was  any  error. 

A  passenger  upon  a  railroad  train,  when 
he  has  paid  his  fare,  1b  entitled  to  a  seat; 
and  he  has  the  right  to  pass  through  the 
train  In  search  of  one,  provided  he  does  so 
carefully  and  cautiously.  In  Jammiaon  v. 
Railway  Co.  (decided  at  the  November  term 
of  thla  court)  23  S.  E.  T58,  it  Is  said:  "Rail- 
road companies  owe  a  high  degree  of  duty  to 
their  passengers.  They  must  do  all  for  their 
safety  that  human  skill  and  foresight  may 


suggest,  and  are  responsible  for  any,  even 
the  slightest,  neglect;  but  that  the  passen- 
ger may  hdld  the  company  to  this  high  de- 
gree of  responsibUtty,  it  is  incumbent  upon 
him  to  occupy  the  position  upon  the  train  as- 
signed to  passengers,  and  If  be  voluntarily 
assumes  a  position  of  peril,  and  injury  re- 
sults from  It,  he  cannot  recover."  In  that 
case  the  plaintiff  was  a  woman,  who,  having 
been  carried  beyond  the  station  at  which  she 
intended  to  get  off,  passed  out  upon  the  plat- 
form of  a  rapidly  moving  train.  Incumbered 
with  bundles,  which  incapacitated  her  for 
self-protection,  and  it  was  held  that  she  was 
guilty  of  such  contributory  Diligence  as  pre- 
vented her  from  recovering  damages  for  the 
injuries  which  she  sustained.  But  the  case 
under  consideration  Is  altogether  different. 
Here  the  plaintiff  bad  not  been  assigned  to  a 
seat  to  which  be  was  entitled,  and  we  can- 
not say,  as  matter  of  law,  that  a  passenger 
thus  situated,  who,  with  due  care  and  cau- 
tion, undertakes  to  pass  from  one  car  to  an- 
other, In  search  of  a  seat,  and  is  thrown 
from  the  train.  Is  guilty  of  such  negligence 
as  must  defeat  his  action.  The  case  Is 
stronger  where  the  plaintiff  acts  under  the 
advice  or  suggestion  or  at  the  Invitation  of 
the  defendant  or  Its  agent,  but  this  will  not 
Justify  the  plaintiff  In  taking  an  "unmistaka- 
bly Improper  risk."  1  Shear.  &  B.  Neg.  (4th 
Ed.)  691;  Patt  Ry.  Acc  Law,  p.  286.  "Pas- 
sengers are  not  to  be  deemed  guilty  of  negli- 
gence for  standing  oo  the  platform  of  cars 
in  motion  when  there  are  no  vacant  seats 
for  them  wtthfn  the  cars."  WllUs  v.  RaU- 
road  Co..  34  N.  T.  670.  In  that  case  the  cars 
were  crowded,  and  the  plaintiff,  who  had 
paid  for  a  seat,  being  unable  to  procure  one, 
was  standing  on  the  platform.  Be  had  been 
standing  In  the  car,  but  stepped  out  on  the 
platform,  to  permit  three  ladles  to  paas,  who 
were  also  in  search  of  seats.  The  track  was 
In  good  order,  but  obstpicted  by  two  pieces 
of  timber  lying  upon  It.  The  train  was  run- 
ning at  a  high  rate  of  speed,  and  the  court 
left  it  to  the  Jury  to  say  whether  it  waa  an 
"undue  rate  of  speed";  whether  It  Was  neg- 
ligence in  the  defendant  that  the  obstruc- 
tions were  upon  the  track,  or  the  train  so 
run  as  to  be  derailed  by  fhem.  Tbe  Judg- 
ment was  for  the  plaintiff.  It  Is  a  fact  to  be 
noted  that  in  that  case  one  ground  of  de- 
fense was  that  there  were  vacant  seats  in 
the  rear  car,  which  the  plaintiff  should  have 
sought  and  occupied.  In  the  case  of  Wcrle 
V.  RaQroad  Co.,  08  N.  Y.  6S0,  it  Is  held  that 
the  "fact  that  a  passenger,  falling  to  find  a 
seat,  and  having  none  pointed  out  to  him  by 
any  employe  of  the  company,  takes  a  posi- 
tion on  the  platform  of  a  car.  where  other 
passengers  are  riding,  and  without  objection 
from  any  employ^,  and  is  thrown  from  the 
car  by  a  sudden  lurch  given  it  by  the  great 
and  Increased  speed  with  which  the  train  is 
run  when  turning  a  curve,  does  not,  as  mat- 
ter of  law,  establish  contributory  negli 
gence."  The  evidence  toided  to  show  an  uu- 
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mraal  and  dangerous  movement  of  the  train; 
and  the  case  decides  that  a  passenger  who 
purchases  a  ticket  Is  entitled  to  a  seat,  and 
tt,  bdns  unable  to  find  oae,  he  takes  his  posi- 
tion upon  the  platform,  and  is  thrown  from 
the  train  while' passing  around  a  curve  at  an 
unusual  and  dangerous  rate  of  speed,  he  Is 
entitled  to  recover  damages  for  the  Injury. 
There  is  nothing  to  the  contrary  of  this  In 
Stewart  t.  HaUroad  Co..  146  Mass.  605. 16  N. 
E.  466,  where  It  was  held  that.  In  "goli^ 
from  one  car  to  another  of  a  rapidly  moving 
train  merely  for  his  own  convenience,  the 
plaintiff  took  on  himself  the  risk  of  all  acci- 
dents not  arising  from  any  negligence  of  the 
defendant."  Certainly,  the  accident  must  he 
attributable  to  some  neglect  of  duty  on  the 
part  of  the  defendant,  or  to  the  performance 
of  Its  duty  In  a  negligent  manner,  as  the 
proximate  cause  of  the  injury,  to  entitle  the 
plaintiff  to  recover. 

Upon  the  trial  of  the  case  under  Investi- 
gation, there  was  evidence  that  the  plaintiff, 
upon  taking  the  train  at  Old  Point,  upon 
the  return  to  Richmond*  found  the  oar  so 
crowded  that  he  was  unable  to  procure  a 
seat;  that  he  sat  upon  the  arm  of  the  chair 
ocenpled  by  a  lady  of  Ms  party,  and  was  In 
that  iiosltlon  wlien  the  conductor  came 
aronnd,  collecting  fares;  he  complained  to 
the  conductor  tliat  he  bad  been  unable  to 
And  a  seat,  and  the  conductor  said  to  him 
that  he  would  find  the  forward  car  less 
crowded;  that  he  surrendered  his  ticket  to 
the  conductor,  and  then  nndertook  to  pass 
into  the  forward  car,  in  search  of  a  seat; 
that  he  was  a  young  ai^  active  man,  accus- 
tomed to  travel,  and  that  he  exercised  prop- 
er cantton  in  the  effort  to  pass  from  one  car 
to  the  other;  that,  while  holding  on  to  the 
railing  with  one  hand,  he  put  out  the  other 
to  open  the  door  of  the  car  he  was  about 
to  enter,  when  the  train  struck  the  curve 
upon  the  T,  and  lurched  In  so  violent  a  man- 
ner as  to  throw  him  from  the  platform, 
idtenl^  he  received  severe  Injuries.  There 
is  the  testimony  of  several  witnesses  that, 
at  the  time  of  the  accident,  there  was  a 
severe  shock  or  Jar  felt,  by  which  some  of 
the  passengers  were  greatly  'Jostled  and. 
thrown  about  in  their  seats;  but  there  Is 
room  for  doubt  whether  it  was  caused  by 
the  train  striking  the  curve,  or  by  the  sud- 
den check  In  the  movement  of  the  train 
which  resulted  from  the  effect  Of  the  air 
brakes  which  were  applied  as  soon  as  the 
aedd^t  to  the  plaintiff  was  known.  TJpon 
the  part  of  the  defendant,  there  Is  evidence 
to  show  that  its  equipment,  engine,  cars,  and 
roadbed '  were  In  excellent  order,  and  that 
the  curve  at  which  the  accident  occurred 
was  constructed  so  ttiat  a  speed  of  60  miles 
per  hour  could  safely  be  made  over  It 
When  the  evidence  was  all  in,  the  court,  at 
the  request  of  the  plaintiff,  gave  the  Jury 
certain  Instructions,  which  need  not  be  con- 
sidered, as  there  was  no  exception  taken  to 
them         the  defendant  The  defendant 


aaked  the  court  for  two  instructions,  which 
are  as  follows:  "The  Jury  are  Instructed 
that  they  must  And  for  the  defendant  un- 
less they  shall  believe  from  the  evidence  that 
the  defendant  was  guilty  of  negligence.  If 
they  so  believe,  they  must  find  for  the  plain- 
tiff, unless  they  shall  further  believe,  from 
the  evidence  that  the  plaintiff  was  guilty 
of  contributory  negligence  on  his  part;  and, 
if  they  believe  from  the  eyidence  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, tliey  must  find  for  the  defendant 
The  Jury  an  Instructed  that  the  defendant 
la  not  an  Insurer  of  the  safety  of  its  pas- 
sengers, and  if  the  jbry  shall  believe  from 
the  evidence  that  the  defendant  had  pro- 
vided reasonable  faciUtleB  for  the  transpor- 
tation of  such  passengers  as  might  reason- 
ably be  expected  to  apply  to  be  carried  from 
Old  Point  on  the  occasion  in  question,  and 
that  the  cars  were  such  as  are  In  general 
use,  and  in  good  order  and  condition,  that 
the  track,  switches,  and  frog  at  the  point 
where  the  plaintiff  was  Injured  were  in 
proper  order  and  condition,  and  that  the  em- 
ployes In  charge  of  the  train  were  experi- 
enced and  competent  men,  and  that  the  train 
In  question  was  carried  safely  from  Old 
Point  to  Richmond,  no  negligence  can  be  Im- 
puted to  the  defendant  in  this  case.  If  the 
Jury  believe  from  the  evidence  that,  while 
the  train  was  In  motion,  the  said  plaintiff, 
for  his  own  convenience,  left  the  Inside  of 
the  car  in  which  he  had  been  riding,  and 
went  upon  the  platform,  for  the  purpose  of 
riding  there,  or  of  passing  Into  the  next  car 
In  search  of  a  seat  they  are  Instructed  tbAt 
the  plaintiff  assumed  all  risk  of  falling  oi 
being  thrown  from  the  said  train  by  reason 
of  the  motion  or  oscillation  thereof,  whether 
caused  by  speed,  curves,  frogs,  or  switches, 
and  they  must  find  for  the  defendant" 
"The  court  further  Instructs  the  Jury  that 
should  they  believe  from  the  evidence  that 
the  conductor  of  the  train  in  question  took 
up  the  tidcet  of  B.  H.  Clowes,  and  informed 
him  that  there  were  seats  in  the  cars  In 
front  yet  this  did  not  Justify  B.  H.  Clowes 
in  leaving  the  Inside  of  -  the  car.  and  going 
on  the.  platform,  for  the  purpose  of  going 
Into  said  forward  cars,  while  the  train  was 
In  motion;  and  In  so  doing  he  took  upon  him- 
self the  risk  of  being  thrown,  from  the  plat- 
form by  the  motion  of  the  car  in  rounding 
the  curve  and  going  over  the  switch."  '  The 
court  rinsed  to  grant  these  InstmctlonB, 
but  In  lieu  thereof,  gave  the*  following: 
"The  Jury  are  Instructed  that  they  must  find 
for  the  defei^ant  unless  they  shall  believe 
from  the  evidence  that  the  defendant  was 
guilty  of  negligence.  If  th^  so  believe, 
they  must  find  for  the  plaintiff,  unless  they 
further  believe  from  the  evldoice  that  the 
plaintiff  waa  gnllty  of  contributory  negli- 
gence on  his  part;  and,  if  they  believe  from 
the  evidence  that  the  plaintiff  was  guilty 
of  contributory  negligence,  they  must  find 
for  the  defendant  The  Jury  are  Instructed 
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tbat  ir  tbey  believe  from  tbe  evidence  that 
the  plaintiff,  after  getting  on  tbe  car  be  first 
entered,  was  unable  to  find  a  Beat  therein, 
by  reason  of  its  crowded  condition;  that  he 
was  told  by  tbe  conductor  of  tbe  train  tbat 
be  might  find  a  seat  in  tbe  forward  car; 
that  be  went  forward  after  receiving  ench 
suggestion,  and  attempted  to  p&sa  from  tbat 
car  to  the  next  one;  that,  when  be  got  out 
on  the  platfonq,  be  did  not  remain  there, 
but  attempted  to  pass  into  the  next  car,  with 
reasonable  promptness;  that,  wblle  so  pass- 
big,  he  exercised  reasonable  care  and  cau- 
tion under  the  circumstances;  tbat,  while 
80  passing,  he  was  thrown  from  tbe  cbt  by 
reason  of  tbe  defendant's  train  being  ran 
over  tbe  switch  and  along  tbe  curve  men- 
tioned In  tbe  declaration  at  an  unusually 
rapid  rate  of  speed,— they  must  find  for  tbe 
plaintiff.  Tbe  burden  of  proving  these  facts 
Is  upon  tbe  plaintiff.  But  if  tbe  Jury  shall 
believe  tbat  he  did  not  receive  any  such 
suggestion  from  tbe  conductor,  or  tbat  tf 
be  received  It,  In  passing  from  one  car  to  tbe 
other,  or  In  loitering  upon  tbe  platform,  or 
In  tbe  selection  of  the  time*  when  he  under- 
took to  so  cross  tbe  platform  In  any  other 
particular,  be  did  not  exercise  such  care 
and  caution  as  a  reasonably  prudent  man, 
under  all  the  circumstances,  should  have 
exercised  for  his  own  protection,  they  should 
find  for  tbe  defendant.  If  the  Jury  find  for 
the  plaintiff,  tbey  may.  In  assessing  his  dam- 
ages, take  Into  consideration  bis  expenses  in 
attempting  to  be  cured,  bis  loss  from  being 
kept  from  transacting  bis  business,  bis  pain 
and  suffering  up  to  tbe  present  time,  and 
also  any  pain  or  distress  be  may  suffer  by 
reason  of  his  impaired  bearing."  To  tbe 
refusal  of  the  court  to  give  tbe  instructions 
asked  for  by  the  defendant,  aud  to  its  giv- 
ing others  in  lieu  theruof,  the  defendant  ex- 
cepted, and  this  exception  we  will  now  pn>> 
ceed  to  consider. 

The  first  Instruction  asked  for  by  tbe  de- 
fendant was  rightly  refused.  It  may  be  per- 
fectly true  tbat  tbe  equipment  of  tbe  defend- 
ant was  io  good  order  and  condition,  that  tbe 
employes  were  experienced  and  competent 
men.  tbat  tbe  train  was  carried  safely  from 
Old  Point  to  RIcbmond,  aud  yet  defend- 
ant company  might  be  liable  for  tbe  accident 
sustained  by  fbe  plaintiff,  for  it  cannot  be 
doubted  that  the  defeudant  would  be  liable 
to  the  passengers  for  the  negligence  or  mis- 
conduct of  tbe  most  experienced  and  compe- 
tent emplay&  The  conrt  was  asked  to  say 
to  the  Jury  that  "If,  while  tbe  train  was  in 
motion,  tbe  plaintiff,  for  bis  own  convenience, 
left  the  Inside  of  the  car  in  which  be  had 
been  riding,  and  went  upon  the  platform,  for 
the  purpose  of  riding  there,  or  of  passing  In- 
to tbe  next  car,  in  search  of  a  seat,  that  tbe 
plaintiff  assumed  all  risk  of  falling  or  being 
thrown  from  the  train  by  reason  of  the  mo- 
tion or  oscillation  thereof,  whether  caused  by 
the  speed,  curves,  frogs,  or  switches."  As 
appears  from  what  baa  been  said  in  passing 


upon  tbe  demurrer  to  tbe  declaration,  we  do 
not  think  that  this  is  a  correct  exposition  of 
tbe  law.  We  do  not  think  it  negligence  per 
se  for  a  passenger  to  pass  from  one  car  to  an- 
other In  search  of  a  seat,  and  therefore  the 
instruction  was,  for  this  cause  also,  properly 
refused  A  fortiori,  would  It  have  been  er- 
ror to  instruct  tbe  jury  tbat  the  plaintiff  as- 
sumed all  risk  In  passing  from  one  car  to 
another  in  search  of  a  seat,  even  though  he 
did  so  at  the  suggestion  of  tbe  conductor. 
There  is  no  error,  therefore.  In  the  refusal  of 
the  court  to  grant  the  Instroctloiis  asked  for 
by  the  defendant 

The  instructions  given  by  the  court  state 
tbe  law  correctly  aa  to  tbe  effect  upon  tbe 
plaintiff's  right  to  recover  of  his  attempt  to 
pass  from  one  car  to  the  other,  In  order  ts 
And  a  seat  The  Jury  are  told  that  tf  tbe 
plaintiff  was  unable  to  find  a  seat  In  the  cai 
which  be  tlrst  entered,  and  be  was  informed 
by  tbe  conductor  that  be  might  find  a  seat  In 
tbe  forward  car,  and,  In  attempting-  to  pass 
to  the  next  car,  he  exercised  reasonable  care 
and  eautlon,  those  circumstances  do  not  con- 
stitute contributory  negligence;  and  Id  this 
there  Is  no  error.  But,  while  these  circum- 
stances do  not  show  contributory  negligence 
on  tbe  part  of  the  plaintiff,  it  remains  for  him 
to  show  negligence  on  the  part  of  tbe  defend- 
ant, to  entitle  him  to  recover;  and  It  Is  to 
that  clause  of  the  instruction  wblcb  points 
out  tbe  negligence  of  tbe  defendant  to  which, 
we  think,  exception  can  Justly  be  taken. 
The  luBtruction  says  tbat  "If  the  Jury  believe 
that  wblle  so  passing,  he  was  thrown  from 
tbe  car,  by  reason  of  tbe  defendant's  train  be- 
ing run  over  the  switch  and  along  the  curve 
mentioned  In  tbe  declaration  at  an  unusually 
rapid  rate  of  speed,  they  must  find  for  the 
plaintiff.**  In  other  words,  this  instruction 
contains  two  propositions,  the  first  being  tbat 
certain  acts  upon  the  part  of  the  plaintiff  did 
not  constitute  contributory  n^llgence;  sec- 
ondly, tbat  running  over  tbe  switch  and 
curve  at  an  "unusually  rapid  rat^  of  epeed" 
constituted  negligence  upon  tbe  part  at  the 
defendant  In  this,  we  think,  there  was  er- 
ror. We  cannot  say,  as  matter  of  law,  that 
the  mere  rate  of  speed  la  negligence,  although 
It  may  be  unusual.  It  Is  true  that  "n^li- 
gence"  Is  a  relative  term;  tiiat  what  may  be 
n^llgence  under  one  condition  of  facts  would 
not  only  not  be  negligence,  but  blgliest  pru- 
dence, under  a  different  condition  of  facta 
The  question  for  the  Jury  always  Is,  was  the 
act  taken  In  connection  with  all  of  its  at- 
tending circumstances,  negligent?  Without 
doubt  a  rate  of  speed  may  be  dange^us,  tak- 
en In  connection  with  other  circumstances; 
as,  for  instance,  tbe  condition  of  tbe  track, 
which  would  be  entirely  safe  under  other  cir- 
cumstances. Tbe  degree  of  curvature  may 
be  such  as  to  render  more  than  a  given  rate 
of  speed  dangerous,  and  a  dangerous  rate  of 
speed  is  negligence.  If,  therefore,  tbe 'in- 
struction bad  said  tbat  tbe  defendant's  train 
was  being  run  over  tbe  switch  and  along  the 
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dure  mentioned  In  the  ded&ratioii  at  a  "dan- 
geroua  rate  of  speed,"  we  Btiould  have  ^eld 
the' Instruction  to  be  altogether  proper,  but 
we  cannot  hold  that  what  Is  unusual  la  there- 
fore dangerous.  We  think  that  the  circuit 
court  erred  In  this  respect  In  Its  Instruction. 

After  the  Jury  had  found  a  verdict,  the  de- 
fendant moved  the  court  to  set  It  aside,  and 
grant  a  new  trial— First,  because  the  rerdlct 
was  contrary  to  the  law  and  the  evidence; 
secondly,  because  the  court  bad  misdirected 
the  Jury;  and,  third,  because  the  damages 
awarded  are  excessive,  and  unsupported 
the  evidence.  We  think  the  Judgment  must 
be  reversed  for  the  error  In  the  instruction 
Just  pointed  out,  but  we  forbear  to  express 
any  opinion  upon  the  sufficiency  of  the  evi- 
dence, aa  the  case  has  again  to  be  submitted 
toa  Jory* 


(tt  Ta.  im 

NOBPOLK  &  W.  R.  CO.  t.  GOMUON- 
WBALTH. 

(Supreme  Court  of  Appeals  of  Virginia.  June 
11,  189a) 

CONBTITDTIOIIAL  LAW— IltTBK8Tl.TB  COMHBROB. 

1.  A  train  coQBiBtiDc  of  empty  freight  cars 
being  prepared,  and  taken  to  a  point  without 
the  state,  for  the  pnrpoee  of  tranaporting  coal 
within  the  state  from  Buch  point,  la  not  ea.- 
gaged  in  interstate  commerce. 

2.  The  state  may,  in  order  to  secure  and 
protect  the  lives  or  health  of  Its  citizens,  or 
to  preserve  good  order  and  the  public  mcvals, 
legulate  for  Bucb  purpose,  in  good  faith,  and 
without  discrimination  against  interstate  or 
foreign  commerce,  without  violating  the  Inter- 
state commorce  daose  of  the  Umted  States 
constitation. 

3.  Code,  %  3S01,  prohibiting  the  running  of 
freight  trains  on  Sunday,  does  not  conflict  with 
the  interstate  commerce  danae  of  the  federal 
constitntioD.  Norfolk  &  W.  R.  Co.  v.  Com- 
monwealth, 13  S.  E.  340,  88  Va.  9G,  overruled. 

Error  to  drcult  court,  Appomattox  cotmty; 
John  D.  Borsl^,  Judges 

The  Norfolk  &  Western  Railroad  Company 
was  convicted  of  running  Its  freight  trains 
on  Sunday  in  vlolatlou  of  Code,  |  8801,  and 
brings  en-or.  Afflrtned. 

T.  J.  &  F.  Jj.  Eirkpatrlck  and  W.  H.  Mann, 
for  plalntld  hi  error.  The  Attnney^  General, 
for  the  Commonwsalth. 

BUCHANAN,  J.  The  plalntlfT  In  error  was 
Indicted  In  the  county  court  of  Appomattox 
county  for  violating  section  3801  of  the  Code, 
which  Is  as  follows: 

"No  railroad  company,  receiver,  or  trustee 
controlling  or  operating  a  railroad,  shdll,  by 
any  agent  or  employ^,  load,  unload,  run,  or 
transport  upon  such  road  on  a  Sunday,  any 
car,  train  of  cars,  or  locomotive,  nor  permit 
the  same  to  be  done  by  any  such  agent  or  em- 
ploy6,  excq;»t  where  such  cars,  trains,  or  loco- 
motlTes  are  used  exclusively  for  the  relief 
of  wrecked  trains,  or  trains  bo  disabled  as  to 
obstruct  the  main  track  of  the  railroad;  or 
for  the  transportation  of  United  States  mail; 


or  for  the  transportation  of  passengers  and 
their  baggage;  or  for  the  transportation  of 
Uve  stock;  or  'for  the  transportation  of 
articles  of  such  perishable  nature  as  would 
be  necessarily  Impaired  in  value  by  one  day's 
delay  In  their  i)assage:  provided  however, 
that  If  It  should  be  necessary  to  transport 
live  stock  or  perishable  articles  on  a  Sunday 
to  an  extent  not  sufficient  to  make  a  whole 
train-load,  such  train-load  may  be  made  op 
with  cars  loaded  with  ordinoiy  freight." 

SecOon  3802:  **The  word  'Sunday'  In  tho 
preceding  section  shall  be  construed  to  em- 
brace only  that  portion  of  the  day  between 
sunrise  and  sunset;  and  trains  in  transitu 
having  started  prior  to  twelve  o'clock  on  Sat- 
urday night,  may,  In  order  to  reach  the  ter- 
njinus  or  shops  of  the  railroad,  run  until  nine 
o'clock  the  following  Sunday  morning,  but 
not  later," 

The  case  was  tried  upon  the  following 
agreed  state  of  facts:  "That  the  train  compos- 
ed of  empty  coal  cars,  which  are  used  exclu- 
^vely  In  the  coal  business,  as  described  be- 
low, passed  through  Appomattox  county, 
and  by  Appomattox  station,  between  9  o'clock 
a.  m.  and  8  o'clock  p.  m.  of  Sunday,  April 
2,  1893,  going  from  Orewe  to  Roanoke; 
said  points  being  divisional  terminal  points 
on  tiie  Norfolk  A  Westeni  Railroad.  That 
when  the  train  arrived  at  Roanoke  It  would  be 
broken  np  In  the  company's  yard,  and,  as 
soon  as  practicable,  would  be  put  Into  another 
train,  with  another  engine  and  crew,  and  sent 
by  way  of  Bluefleld,  in  West  Virginia,  to  the 
coal  mines  at  Pocahontas,  In  Virginia,  and  to 
others  In  West  Virginia,  At  these  mines  the 
cars  would  be  loaded,  and  sent  by  way  of 
Bluefleld,  in  West  Vkglnla,  to  Lambert's  Pobit, 
in  -Virginia.  The  coal  so  shipped  would  be 
coal  sold  to  parties  out  of  the  state  of  Virginia 
before  it  leaves  Bluefleld,  and  to  be  conveyed 
to  the  purchasers  outside  of  Virginia  by  way  of 
Bluefleld.  W.  Va.,  and  Lambert's  Point,  Va." 

"That  said  train  was  not  one  of  those  In- 
cluded in  the  exemptions  In  section  3801,  Code 
Va.  1887." 

The  plaintiff  company  was  found  guilty  and 
fined,  and  the  judgment  of  the  county  court 
was  affirmed  by  the  cdrcult  court  The  action 
of  the  circuit  court  In  affirming  the  Judgment 
is  complained  of,  and  is  before  us  for  review 
In  tills  case. 

In  the  case  at  Norfolk  &  W.  B-  Co.  t.  Com., 
reported  in  88  Va.  05,  13  S.  E.  340,  this  court 
held  that  the  statute  under  which  the  Indict- 
ment m  this  case  was  made  was  Inconsistent  - 
with  the  commerce  dAuse  of  the  constitution 
of  the  United  States,  In  so  far  as  It  applied 
to  trains  running  between  dUferent  states, 
or  engaged  In  transporting  interstate  com- 
merce, and  therefore  void. 

The  counsel  for  the  plaintiff  company  insists 
that  the  principle  de<^ed  in  that  case  Is  the 
same  that  Is  Involved  in  this,  and  conclusive 
of  It  On  the  other  tiand,  the  attorney  general, 
for  the  commonwealth,  contends  that  the  ques- 
tions Involved  In  the  two  cases  are  dlflereMt 
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and,  U  they  were  the  same,  that  the  decision 
relied  on  as  controlling  this  Is  erroneons,  and 
ought  not  to  be  followed. 

The  train  which  the  plaintiff  company  was 
Indicted  for  running  In  violation  of  section 
3801  of  the  Code  was  made  np  entirely  of 
empty  cars,  which,  it  is  agreed,  were  nsed  ex- 
clusively In  carrying  articles  of  Interstate  com- 
merce. 

The  fact  that  they  had  been  so  used  in  the 
past,  and  were  intended  to  be  so  used  In  the 
future,  does  not  show  that  they  were,  at  the 
time  when  the  act  was  done  for  which  the 
plaintiff  company  was  indicted,  engaged  in 
Interstate  commerce. 

It  was  held  by  the  supreme  court  of  the 
United  States  In  Coe  v.  Errol,  116  U.  S.  517, 525, 
«  Sup.  Ct  475,  that  "when  the  products  of  the 
farm  or  the  forest  are  collected  and  brought 
in  from  the  surrounding  country  to  a  town 
or  station  serving  as  an  entrepot  for  that  par- 
ticular region,  whether  on  a  riv^  or  line  of 
railroad,  such  products  are  not  yet  exports, 
nor  are  they  In  process  of  exportation,  nor  is 
exportation  begun  until  they  are  committed 
to  the  common  carrier  for  transportation  out 
of  the  state  to  the  state  of  their  destination, 
or  have  started  on  their  ultlniate  passage  to 
that  state.  Until  then  U  Is  reasonable  to  rfe- 
gard  them  as  not  only  within  the  state  of  their 
origin,  but  as  a  part  of  the  general  mass  of 
property  of  that  state,  subject  to  its  juris- 
diction, and  liable  to  taxation  there.  If  not 
taxed  by  reason  of  their  b^ng  Intended  for 
exportation,  but  taxed  without  discrimination. 
In  the  usual  way  and  manner  In  which  such 
property  Is  taxed  In  the  state." 

If  this  be  the  true  rule  by  which  to  deter- 
mine when  the  products  of  the  mine  become 
articles  of  Interstate  commerce,  and  cease-  to 
be  controlled  entirely  by  the  laws  of  the 
state,  why  Is  It  not  the  correct  rule  to  de- 
termine when  the  carrier  of  such  products 
becomes  engaged  In  transporting  interstate 
commerce,  and  Is  protected  and  governed  by 
the  laws  of  the  United  States?  In  the  one 
case  tbe  miner  may  intend  to  ship  a  partlcn* 
lar  product  to  another  state,  and  may  be 
preparing  the  article  for  shipment,  yet  It  Is 
not  an  article  of  interstate  commerce  until 
It  etBits  upon  its  final  destination  to  that 
state,  and  until  that  time  Is  subject  to  the 
laws  of  the  state  alone,  and  has  none  of  the 
rights  of  an  article  of  interstate  commerce. 
In  the  other  case  the  carrier  may  be  prepar- 
ing certain  cars  upon  whieh  to  transport  the 
products  of  the  miner  to  the  foreign  state, 
and  they  may  be  on  their  journey  to  the 
place  from  which  they  are  to  be  shipped,  yet 
why  should  those  cars  be  considered  as  en- 
gaged in  interstate  commerce  until  they  are 
loaded  with  articles  committed  to  the  car- 
rier to  be  transported  to  another  state? 

The  reason  given  for  the  rule  that  goods 
do  not  become  an  article  of  Interstate  com- 
merce nntll  actually  put  in  motion  for  some 
place  out  of  the  state,  or  committed  to  the 
carrier  for  such  transportation,  la  that  until 


that  time  the  article,  though  Intended  for 
exportation,  may  never  be  exported,  as  tbe 
owner  has  the  perfect  right  to  change  Us 

mind  at  any  time. 

The  common  carrier  has  the  same  right  to 
change  his  mind,  and  ship  on  other  cars  than 
those  which  he  may  have  provided  for  that 
purpose,  and  the  cars  which  were  Intoided 
for  that  purpose  may  never  be  nsed. 

The  rule  fixed  by  the  supreme  court  in  tbe 
one  case  seems  equally  applicable  to  the 
other.  Applying  that  rule  to  the  facts  of 
this  case.  It  would  seem  that  the  train  for 
which  the  plaintiff  company  was  Indicted  for 
running  was  not  when  so  running  engaged  in 
transporting  articles  of  Interstate  commene. 
and  was  therefore  controlled  exclnstTely  br 
the  laws  of  the  state. 

But  If  this  be  not  the  correct  view,  and  It 
be  htid  that  the  plaintiff,  In  rannlng  the 
train,  was  engaged  in  the  business  of  inter- 
state commerce,  was  the  legislation  In  ques- 
tion wlthhi  the  [>owerB  reserved  to  the  state, 
and  not  in  conflict  with  the  conatitntion  of 
the  United  States? 

The  ilgbt  of  the  state  to  enact  laws  to  pro- 
tect the  lives,  health,  and  property  of  Its 
citizens,  and  to  preserve  good  order  and  tlw 
public  morals.  Is  a  matter  of  so  much  conse- 
quence, and  so  far-reaching  in  its  ^ects. 
that  its  courts  ought  not  to  hold  that  the 
statutes  made  for  that  purpose  are  inconaiet- 
ent  with  tbe  constitution  of  the  United 
States,  unless  they  are  plainly  and  clearly  so. 

"Questions  of  this  nature,"  as  was  said  by 
Mr.  Justice  Story  in  Houston  v.  Moore.  5 
Wheat  1,  at  an  early  day  In  oar  Jndldal  his- 
tory, "are  always  of  great  lmi>ortance  and 
delicacy.  They  involve  interests  of  so  mncb 
magnitude,  and  of  such  deep  and  permanent 
public  concern,  that  they  cannot  be  ap- 
proached without  anxiety.  The  sovereignty 
of  a  state  In  the  exercise  of  Its  legislation  is 
not  to  be  impaired  unless  it  be  clear  that  It 
has  transcended  its  legitimate  authority;  nor 
ought  any  i>ower  to  be  sought,  much  less  to 
be  adjudicated.  In  favor  of  tbe  United  States, 
tmless  it  be  clearly  within  the  reach  of  Its 
constitutional  charter." 

And  in  the  very  recent  case  of  Plamley  v, 
Massachusetts,  decided  at  the  last  term  of 
the  same  court,  and  reported  in  155  U.  S. 
461,  15  Sup.  Gt  154,  the  coort,  spcAking 
through  Mr.  Justice  Harlan  (at  pages  47^. 
480,  155  U.  S.,  and  page  154,  15  Sup.  Ct). 
said:  "We  are  not  unmindful  of  tbe  fact— 
indeed,  this  court  has  often  bad  occasion  to 
observe—that  tbe  acknowledged  power  of 
the  stat^  to  protect  the  morals,  the  health, 
and  safety  of  their  people,  by  appropriate 
legislation,  sometimes  touches,  in  its  exer- 
cise, the  line  separating  the  respectlTe  do- 
mains of  national  and  state  authority.  But 
In  view  of  tbe  complex  system  of  govmk- 
ment  which  exists  In  this  country,  'present- 
ing,' as  this  court  speaking  by  Chief  Jnstlce 
Marshall,  has  said,  the  rare  and  dIfllGiili 
scheme  of  one  general  gorenuieDt  whose  ae- 
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tion  extenda  over  the  wliole,  bat  which  poa- 
seesea  only  certain  enumerated  powers,  and 
of  enumerated  state  gOTemments  which  re- 
tain and  exercise  all  powers  not  delegated  to 
the  Union,'  the  Judiciary  of  the  United  States 
should  not  Btrihe  down  a  legislative  enact- 
ment of  a  state,  especially  if  It  has  direct 
connection  with  the  social  order,  the  health 
and  morals  of  its  people,  tmless  snch  legisla- 
tion plainly  and  palpably  Ttolates  some  right 
granted  or  secured  by  the  national  constitu- 
tion, or  encroaches  upon  the  authority  dele* 
gated  to  the  United  States  for  the  attainment 
of  objects  of  national  concern." 

As  the  supreme  court  of  the  United  States 
Is  the  final  arbiter  of  questions  of  this  nature, 
we  must  look  to  Its  decisions  for  guidance  Id 
detwmlnlng  the  qoestloj.  Neither  the  coun- 
sel nor  the  court  hare  been  able  to  find  any 
dedslon  of  that  cotirt  upon  the  particular 
question  InTolved  In  this  case;  In  tect,  coun- 
sel admit  that  there  Is  no  such  decision.  - 

Numerous  decisions  have  been  made  by 
that  court,  boweTer,  In  which  the  powers 
delegated  to  the  United  States  by  the  com- 
merce clause  of  the  constitution,  and  the  po- 
lice powers  r^erred  by  the  states,  bare  been 
considered;  and,  while  these  dedslwis  are 
not  altogeUwr  «mslBtent  and  hftrmtmlons,  yet 
from  them  are  to  be  gathered  the  i»lnclples 
whIcA  must  gorem  us  In  the  decision  of  this 
caseu 

Cblef  Justice  Marshall,  In  the  leading  case 
of  GIbb(nkB  T.  Ogden,  9  Wheat  208,  which  hi- 
TC^Ted  the  Inspection  laws  of  one  of  the 
states,  BSld:  *They  form  a  portion  of  that 
immense  mass  of  legislation  which  controla 
ererythlng  within  the  territory  of  a  state  not 
snrrendered  to  the  general  goremment,  all  of 
which  can  be  most  adTantageousIy  admin- 
istered by  the  states  themselves.  Inspection 
laws,  quarantine,  laws,  health  laws  of  erery 
description,  as  well  as  laws  for  regulating  In- 
ternal commerce  of  a  state,  and  those  which 
respect  turnpike  roads,  ferries,  etc,  are  com- 
ponent parts.  No  direct  general  power  of 
these  objects  Is  granted  to  coi^ress,  and  con- 
sequently tiny  remain  subject  to  state  legla- 
latlou." 

Mr.  Justice  Orler,  In  the  Passengw  Oasra,  7 
How.,  at  page  467,  In  disenaaing  the  police 
power  of  the  state  of  Masaachusetts,  said: 
mila  right  of  the  states  has  Ite  fonndattou 
In  the  sacred  law  of  a^-defenae.  which  no 
power  granted  to  congresa  can  restrain  or  an- 
ttuL  It  la  admitted  tqr  all  that  those  powers 
whldi  relate  to  merely  municipal  legislation, 
or  what  may  be  more  properly  called  Inter- 
nal police,'  are  not  surrendered  or  restrained, 
and  that  It  la  as  competent  and  necessary  for 
a  state  to  provide  precautionary  measures 
against  the  moral  pestilence  of  paupers,  vaga- 
bonds, and  convlcta  aa  It  Is  to  guard  against 
phytical  peatllence  whldi  may  arise  from  un- 
sound and  infectious  articles  Imported." 

In  the  Slaugfateriwose  Cases,  IB  WalL,  at 
page  62,  Mr.  Justice  Miller,  speaking  for  the 
court,  said: 


'The  power  [police]  here  exercised  by  the 
legislature  of  Loul^na  la,  In  Its  essential 
nature,  one  which  has  been,  up  to  the  pres- 
ent period  In  the  constitutional  history  of  this 
country,  always  ccmceded  to  belong  to  the 
states,  however  It  may  now  be  questioned  in 
someofltsdetalla.**  Agalnheaays:  "Thlspow- 
er  la,  and  mnat  be,  from  Ite  very  nature,  hi- 
capaUe  of  any  very  exact  definition  or  Uml- 
tetlon.  Upon  It  dependa  the  aecurity  at  ao- 
clal  order,  the  life  and  health  of  the  dtteen, 
the  comfort  of  an  existence  In  a  thickly-pop- 
ulated community,  the  enjf^ment  of  private 
end  social  life,  and  tbe  benefidal  use  of  prop- 
erty.** He  then  quotes  with  approval  the  lan- 
guage of  Chief  Justice  Bedfl^  la  tbe  case 
of  Thorpe  v.  Ballroad  Oo^  27  Yt  140^  as  fol- 
lows: "  'It  extends,'  says  an  eminent  Judge, 
*to  tbe  protection  (tf  the  lives,  llmba,  health, 
comfort,  and  quiet  of  all  peraons,  and  the  pro- 
tection of  all  propoty,  wltfiln  the  atate; 
*  *  *  and  persons  and  proper^  are  sub- 
jected to  all  Unds  of  restralnte  and  burdens 
In  order  to,  secure  the  general  comfort,  health, 
and  prosperity  of  the  state.  Of  Uie  perfect 
right  ot  the  legislature  to  do  this,  no  qoestkm 
was,  or,  upon  acknowledged  general  princi- 
ples, ever  can  be,  made,  so  far  as  natural  per- 
sons are  concerned.' " 

It  woA  said  by  Mr.  Justice  Davis  In  Peete 
v.  Morgan.  19  Waa  581,  682:  "That  thn 
power  to  estaUlsfa  quarantine  laws  rests  with 
the  states,  and  has  not  been  surrendered  to 
the  general  government,  is  settled  In  Gibbons 
V.  Ogden.  The  source  of  this  power  la  the 
acknowledged  right  of  a  stete  to  provide  for 
the  healtii  of  ite  people,  and  although  this 
power,  when  set  In  motion,  may.  In  a  greater 
or  less  degree,  affect  commerce,  yet  the  lawa 
passed  In  the  exerdae  of  the  power  are  not 
enacted  for  such  an  ot^ecL  They  are  enact- 
ed for  the  ede  purpose  of  preserving  the  pub- 
lic health,  and.  If  they  Injuriously  affect  com- 
merce, congresa,  under  Its  powei*  to  r^ulate 
It,  may  control  them.  Of  necessity,  they 
operate  mi  vessels  engaged  In  commerce,  and 
may  produce  dday  or  Inconvenience;  but 
they  are  stlU  lawful,  wboi  not  opposed  to 
any  constitutional  provWon,  or  any  act  c€ 
congress  on  tbe  aubject" 

In  Sherlock  r.  Ailing,  93  U.  8.  99,  103,  Mr. 
Justice  Field,  In  delivering  the  unanimous 
opinion  of  Uie  court,  aald:  "In  conSerring  up- 
on congreaa  the  regulation  of  commerce,  It 
waa  never  intended  to  cut  the  states  off  from 
legislating  on  all  subjects  relating  to  health, 
life,  and  safety  of  their  (dtteens,  though  tbe ' 
leglalatlon  might  indirectly  affect  the  com- 
merce of  the  country.  Legislation,  In  a  great 
variety  of  ways,  may  affect  commerce,  and 
peraons  engaged  In  It,  without  constituting  a 
relation  of  it,  within  the  meaning  of  the 
constitution."  Approved  In  Kldd  v.  Peerson, 
128  C.  &.  at  page  23,  9  Sop.  OL  8,  and  Nash- 
vUle.  a  ft  St  U  Ry.  Go.  v.  Alabama,  128  U. 
S.,  at  page  101,  9  Sup.  Ct  28. 

It  waa  aald  in  Hall  v.  De  Ouir,  96  U.  S.,  at 
page  488,  as  quoted  with  approval  by  that 
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court  In  128  U.  S.,  ax  page  28.  9  Siq>.  Ot  6: 
"Aa  has  been  often  said,  'legislation  [by  a 
state]  may  In  a  great  variety  of  ways  affect 
commerce,  and  persons  engaged  In  It,  with- 
out constituting  a  regulation  of  It,  within  the 
meaning  of  the  constitution,'  unless,  under 
the  guise  of  police  regulations,  It  imposes  a 
direct  burden  upon  Interstate  commerce,  or 
Interferes  directly  with  its  function." 

In  Railroad  Co.  r.  Husen,  95  U.  S.  465,  470, 
471,  it  was  said  by  Mr.  Justice  Strong  that: 
"We  admit  that  the  deposit  In  congress  of 
the  power  to  regulate  foreign  commerce  and 
commerce  among  the  states  was  not  a  surren- 
der  of  that  which  may  properly  be  denomi- 
nated police  power.  What  that  power  la,  is 
difficult  to  define  with  sharp  precision.  It  is 
generally  said  to  extend  to  making  regula- 
tions promotive  of  domestic  order,  morals, 
health,  and  safety."  In  the  same  case  (page 
472)  It  is  said:  "While  we  unhesitaUngly  ad- 
mit that  a  state  may  pass  sanitary  laws,  and 
laws  for  the  protection  of  life,  liberty,  health, 
or  property  within  Its  borders;  whilst  It  may 
prevent  persons  and  animals  suffering  under 
contagious  or  infectious  disorders,  or  con- 
victs, etc.,  from  entering  the  state;  while, 
for  the  purpose  of  self -protection.  It  may  es- 
tablish quarantine  and  reasonable  Inspection 
laws,— it  may  not  interfere  with  the  trana- 
portfttlon  Into  or  through  the  state,  beyond 
what  Is  absolutely  necessary  for  Its  self-pro* 
tectlon.  It  may  not,  under  the  cover  of  ex- 
erting its  police  powers,  aat»tantlally  pro- 
hibit or  burdffli  either  foreign  or  interstate 
commerce." 

In  the  case  of  Nashville,  0.  &  St  L.  By.  Co. 
v.  Alabama.  12S  U.  S.  96,  9  Sup.  Ct.  28,  It 
was  held  that:  "A  state  statute  which  re- 
quires locomotive  engineers,  and  other  per- 
sona employed  by  a  railroad  company  in  a  ca- 
pacity which  calls  for  the  ability  to  distin- 
guish and  discriminate  between  color  signals, 
to  be  examined  in  this  respect  from  time  to 
time  by  a^tribunal  establisbed  for  the  pur- 
pose, and  which  exacta  a  fee  from  the  com- 
pany for  the  source  of  examination,  does  not 
deprive  the  company  of  Its  property  with- 
out due  process  of  law,  and,  so  far  as  It  af- 
fects Interstate  commerce,  is  within  the  com- 
petency of  the  state  to  enact,  until  congress 
legislates  on  the  subject" 

And  in  that  case  the  court  cites  (page  101, 
128  U.  S.,  and  page  28,  9  Sup.  Ct)  with  ap- 
proval Sherlock  v.  Ailing,  93  U.  S.  99,  101. 
In  which  It  was  held  that  state  legislation 
of  that  character,  "relating  to  the  rigbts,  du- 
ties, and  liabilities  of  citizens,  and  only  In- 
dividually and  remotely  affecting  the  opera- 
tions <rf  commerce,  Is  of  obligatory  force  upon 
citizens  within  its  territorial  Jurisdiction, 
whether  on  land  or  water,  or  engaged  In  com- 
merce, toreign  or  Interstate,  or  In  any  other 
pursuit" 

In  Klmmlab  t.  Ball,  129  TT.  8.  217,  9  Sup. 
Ot  277,  the  court  held  that  a  statute  of  the 
state  of  Iowa  which  provided  that  any  per- 
son having  In  his  posseaMon  "Texas  cattle," 


j  under  certain  circumstances,,  should  be  lia- 
ble for  damages  which  might  accrue  from  al- 
lowing them  to  run  at  large  and  thereby 
spread  the  disease  known  as  "Texas  fever," 
was  not  In  conflict  with  the  commerce  clause 
of  the  constitution  of  the  United  States,  al- 
though the  necessary  effect  would  be  to  In- 
terfere with  the  Introduction  into  that  state 
of  the  class  of  cattle  to  whl^  the  atatote  ap- 
plied. 

And  the  court  referring  to  the  case  of 
RaUroad  Co.  v.  Husen,  95  U.  S.  466,  in  wblcb 
the  statute  of  Missouri.  In  a  somewhat  simi- 
lar though  a  much  broader  statute,  was  held 
to  be  in  violation  of  the  Intentate  commerce 
clause  of  the  constitution,  said  that,  while 
that  was  true,  yet  that  the  court  In  that  case 
said,  "At  the  same  time  the  court  admitted 
unhesitatingly  that  a  state  may  pass  laws  to 
prevent  animals  suffering  from  contagious 
or  infections  diseases  from  wterlnx  with- 
in It" 

In  Re  Rahrer,  140  U.  S.  546,  554,  U  Sup.  Ct 
865,  Chief  Justice  Fuller  said,  In  delivering  the 
opinion  of  the  court  that:  "The  power  of 
the  state  to  Impose  restraints  and  burdens  up- 
on persons  and  property  in  conservation  and 
promotion  of  the  public  health,  good  order, 
and  prosperity  la  a  power  orlghially  and  al- 
ways belonging  to  the  states,  not  surrendered 
by  them  to  the  general  government,  nor  di- 
rectly restrained  by  the  constitution  of  tba 
United  States,  and  essentially  exclusive. 

"And  this  court  has  uniformly  recognised 
state  legislation,  legitimately  for  police  piu> 
poses,  as  not  in  the  sense  of  the  constitution, 
necessarily  infringing  upon  any  right  which 
lias  been  confided  expressly  or  by  Implication 
to  the  national  government" 

In  Plumley  v.  Massachusetts,  155  U.  a  461, 
471, 15  Sup.  Ct  154,  after  discussing  former  de- 
cisions of  the  court,  Mr.  Justice  Harlan,  speak- 
ing for  the  court,  said:  "While  ta  each  of 
those  cases  it  was  held  the  reserved  police 
powers  of  the  states  could  not  control  the 
prohibitions  of  the  federal  constitution,  nor 
the  powers  of  the  government  [New  Orleans 
Oasllgbt  Co.  V.  Louisiana,  etc.,  ManuTg  Co., 
115  U.  S.  650,  6  Sup.  Ct  252],  it  was  dis- 
tinctly stated  that  the  grant  to  congress  of 
autbwlty  to  regulate  foreign  and  Interstate 
commerce  did  not  Involve  a  surrender  by  the 
states  of  their  police  powers.  •  *  * 

"In  none  of  the  above  cases  is  there  to  Iw 
found  a  suggestion  or  intimation  that  the 
constitution  of  the  United  States  took  from 
the  states  the  power  of  preventing  deception 
or  fraud  in  the  sale,  within  their  respective 
limlta,  of  articles,  In  whatever  state  mano- 
factured,  or  that  the  instrument  secured  to 
any  one  the  privilege  of  committing  a  wrong 
a^lnst  society." 

In  U.  S.  V.  B.  C.  Knight  Co.,  156  U.  S.  1,  11, 
15  Sup.  Ct  249,  Chief  Justice  Pulier  said: 
"It  cannot  be  denied  that  the  power  of  a  state 
to  protect  the  lives,  health,  and  property  of 
Its  citizens,  and  to  preserve  good  order  and 
the  public  morals,  'the  power  to  govern  man 
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ud  tblngB  within  the  limits  of  Its  dominion,' 
Is  a  power  originally  and  alwa^  belooging 
to  the  states,  not  surrendered  by  them  to  the 
general  goTeroment.  nor  directly  restrained 
by  the  constltntion  of  the  United  States,  and 
essentially  exclnslre."  Again,  at  page  13, 156 
XJ.  S.,  and  page  249,  15  8np.  Gt.,  In  the  same 
opinion,  he  sa^:  "It  is  vital  that  the  inde- 
pendence of  the  commercial  power  of  the 
police  power,  and  the  delimitation  between 
them,  howeTer  sometimes  perplexing,  should 
always  be  recognized  and  observed;  for, 
while  the  one  furnishes  the  strongest  bond 
of  union,  the  other  is  essential  to  the  preser- 
vation of  the  autonomy  of  the  states  as  re- 
quired by  our  dual  form  of  govnument." 

Z  tUtak,  from  the  decisions  of  the  supreme 
court  of  the  United  States  In  the  cases  re- 
ferred to  above,  and  others  not  cited,  this 
conclusion  may  be  drawn:  that  the  ^tate 
may,  in  order  to  secure  and  protect  the  lives 
or  health  of  Its  dtlscns,  or  to  preserve  good 
order  and  the  public  morals,  legislate  for 
such  purposes.  In  good  faith,  and  without  dis- 
crimination against  Interstate  or  foreign  com- 
merce, wlthoQt  violating  the  commerce  clause 
,  of  the  constitution  of  the  United  States,  al- 
thoti^  such  legislation  maj  swnetlmes  touch. 
In  its  exercise,  the  Une  separating  the  respec- 
tlve  domains  of  national  and  state  authority, 
and  to  some  extoit  affect  foreign  and  Inter- 
state  commerce. 

.Was  the  statute  whidi  we  are  considering 
passed,  in  good  faith,  for  the  purpose  of  pro- 
tecting the  health  and  of  preserving  the 
morals  of  the  people  of  the  state? 

The  experience  of  mankind  has  shown  the 
wisdom  and  necessity  of  having,  at  istated 
Intervals,  a  day  of  rest  for  man  and  beast 
from  their  eostomaiy  labors.  It  is  necessary 
both  for  the  physical  and  moral  nature  of 
man.  The  government  of  the  United  Stetes, 
as  wen  as  the  gofvanmait  of  the  states  of 
the  Union,  recognize  this  requirement  for 
rest  in  man's  nature,  and  provide  fbr  It  In 
their  respective  jurisdictions. 

In  Ex  parte  Newman,  reported  hi  9  Oal,  at 
page  619,  Judge  Field,  nhw  of  the  supreme 
court  of  the  United  States,  In  his  dissenting 
opinion,  which  afterwards  became  the  law  of 
that  Btete  (Bx  parte  Andrews,  18  OaL  678), 
discussing  the  neces^ty  and  propriety  of 
such  a  law  with  much  force  and  learning, 
says,  among  other  ttlngs,  that  the  legisla- 
ture, In  the  enactment  of  sudti  a  statute,  "has 
given  the  sanction  of  law  to  a  rule  of  con- 
duct which  the  entire  dvlltaed  world  recog- 
nizes as  essential  to  the  physical  and  moral 
weDbelng  of  society.  Upon  no  subject  la 
there  such  a  concurrence  of  opinion  among 
phUos(q>hera,  mwallsts,  and  statesmen  of  aH 
natlima,  as  of  the  mceMtj  of  periodical  cea- 
sathnu  from  labor.  One  day  In  seven  is  the 
rule  ftnmded  on  e:q>erlence,  and  sustained  by 
■clenee.  There  Is  no  nation  possessing  any 
degree  of  dvlllsatlon  where  the  rule  is  not 
observed,  either  from  the  sanctions  of  the 
law,  or  sanotteas  of  rdlglon.   This  fact  has 


not  escaped  the  observation  of  men  of  sci- 
ence, and  distinguished  philosophers  have 
not  hesitated  to  pronounce  the  rule  founded 
upon  the  law  of  our  race.  *  *  *  Its  aim 
Is  to  prevept  the  physical  and  moral  debility 
which  springB  from  uninterrupted  labor,  and 
In  this  respect  It  Is  a  beneficent  and  merciful 
law.  It  gives  one  day  to  the  poor  and  the 
dei>endent,  from  the  enjoyment  of  which  no 
capital  or  power  is  permitted  to  deprive 
them.  It  is  theirs  for  repose,  for  social  in- 
tercourse, for  moral  culture,  and,  if  they 
choose,  for  divine  worship." 

Judge  Thurman,  in  Bloom  v.  Bichards,  2 
Ohio  St,  at  page  391,  says  that:  "Wisdom 
requires  that  men  should  refrain  from  labor 
at  least  one  day  In  seven;  and  the  advan- 
tages of  having  the  day  of  rest  fixed,  and  so 
fixed  as  to  happen  at  regular  recurring  inters 
vals,  are  too  obvious  to  be  overtooked." 

The  supreme  court  of  the  United  Stetes 
said  In  Socm  Hing  v.  Crowl^,  113  U.  S.  703,  ^ 
710,  5  Sup.  St  730,  that:  "Laws  setting 
aside  Sunday  as  a  day  of  rest  are  upheld, 
not  from  any  right  of  the  government  to  leg- 
islate for  the  promotion  of  religious  observ- 
ances, but  from  Its  right  to  protect  all  per- 
sons from  the  physical  and  moral  debase- 
ment which  comes  from  unlntorupted  labor. 
Such  laws  have  always  been  deemed  benefi- 
cent and  merciful  laws,  especially  to  the 
poor  and  dependent,— to  the  laboiera  In  our 
factories  and  workshops,  and  In  the  heated 
rooms  of  our  dtles,  and  their  validly  has 
been  sustained  by  the  highest  courte  of  the 
stetes." 

"There  can  no  longer  be  any  question," 
says  Mr.  Codey,  "If  any  thm  ever  was,  that 
such  [Sunday]  laws  may  be  supported  aa 
regulations  of  police."  Oooley,  Const  Llm. 
(6th  Ed.)  725,  note  3,  and  caaea  cited. 

It  cannot  be  doubted  that  such  laws  are 
police  regulations  of  the  greatest  utility  for 
the  physical  and  moral  wellbelng  of  society. 
Neither  is  then  any  question  that  the  stet- 
ute  under  discussion  was  enacted  In  good 
faith  for  the  preservation  and  protection  of 
the  health  and  morals  of  the  people  of  this 
stete,  and  without  any  discrimination  what- 
ever against  Interstete  or  foreign  commerce, 
and  that  its  only  effect  upon  such  commerce 
would  be  to  delay  it  a  few  hours  bi  Ite  jonr^ 
ney  from  the  point  of  shipment  to  Ite  desti- 
nation. The  stetnte  provides  for  the  unin- 
terrupted ^Ipment  of  articles  of  commerce 
of  such  a  perishable  character  that  one  day's 
delay  In  their  shipment  would  impair  their 
value.  There  Is  nothing  in  the  character  of 
coal,  and  other  articles  of  commerce  which 
are  not  Injured  by  short  delays,  or  in  fact  of 
any  article  of  commerce,  that  raquires  that 
the  lavs  of  the  stete  enacted  and  necessary 
tor  the  preservation  and  promotion  of  the 
health  and  morals  of  ite  people  should  be 
struck  down  In  order  that  th^  may  have  a 
more  rapid  Shipment 

I  am  of  opinion  that  the  stetnte  which  the 
plaintiff  company  was  Indicted  for  violating 
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Is  not  in  conflict  wltb  the  commerce  clause 
ot  the  constitution  of  the  United  States,  and 
that  the  Judgment  of  the  clrcnlt  court  was 
right,  and  should  be  affirmed,  And  the  case 
between  the  same  parties,  hereinbefore  re- 
ferred to,  and  reported  in  88  Va,  and  13  S. 
B., In  which  a  different  conclusion  was  reach- 
ed, was  not  correctly  decided*  and  staould  be 
oTerraled. 

HARRISON,  J.,  who  sat  in  the  argument 
of  this  case,  but  was  absent  when  the  opin- 
ion was  delivered,  expnueA  his  concnrrence 
hj  letter. 

Since  this  opinion  was  written  the  supreme 

court  of  the  United  States  has  decided  that  a 
statute  of  the  state  of  Georgia,  similar  to  the 
one  under  consideration,  was  not  in  conflict 
with  the  commerce  clause  of  the  constitution 
of  the  United  States,  but  was  a  Talid  exerdae 
of  the  police  power  of  the  state.  Henniagton 
T.  Georgia  (decided  May  18,  188S»  16  Sup.  Ot. 


<99  Oa.  1S3) 

OaiiUTRBB  T.  ANDBHWB. 
{Supreme  Oonrt  of  Oeorgia.    June  1,  1806.) 
Ob/iotioxs  to  JuRtsDtOnoir  —  AmOATII  ow  llr 

UOAUTT. 

1.  Where  a  plea  to  the  jurisdiction  in  a 
cirii  action  was  made  and  adjudicated  against 
the  defendant,  and  no  exertion  was  talc  en  to 
the  jud^ent,  he  could  not  afterwards  raise 
the  question  of  jurisdiction  by  an  affidarit  of 
illegality. 

2.  under  the  evidence  submitted,  there  was 
no  «Tor  in  directing  a  verdict  in  favor  ot  the 
plaintiff  in  execntlMi. 

(Syllabua  by  the  Court) 

Error  from  superior  court,  Ghattaboochee 
county;  W.  B.  Butt,  Judge. 

Action  by  V>.  A.  Andrews  against  A.  N. 
Ogletree.  Judgment  for  plaintiff.  On  a 
levy  of  execution,  defendant  filed  an  affidavit 
of  illegality.  Verdict  directed  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

The  following  is  the  official  report: 
An  execution  in  favor  of  Andrews  against 
Ogletree  was  levied  upon  a  mnle.  Ogletree 
interi)osed  Ills  affidavit  of  illegality,  which 
stated  that  the  execution  issued  from  the 
Justice's  court  of  the  1106th  district  O.  M., 
Chattahooche  county,  Ga.,  under  which  the 
property  was  advertised  for  sale  oa  "this" 
October  14, 1893,  was  issued  Illegally^  and  waa 
proceeding  against  him  illegally,  on  the  fol- 
lowing grounds:  (1)  The  foundation  of  the 
execution  Is  a  debt  due  by  him  to  plaintiff 
upon  two  promissory  notes  for  $50  each, 
each  containing  a  stipulation  to  pay  jdaln- 
tiff  10  per  cent,  on  principifl  and  interest  as 
attorney's  fees  In  the  event  the  same  were 
collected  by  or  through  the  tiands  of  an  at- 
torney. The  suit  was  brought  against  de- 
fendant by  an  attachment  issued '  by  the 
Justice  of  the  peace  of  the  1104th  district  G. 
M.  of  said  county,  for  $100,  upon  the  ground 
that  defendant  was  removing,  or  about  to  re- 
move, beyond  the  limits  of  the  county,  and 
tbe  attachment  was  made  returnable  to  the 


justice's  court  of  the  1106th  district  G.  U. 
of  said  county,  whence  this  execution  Issued. 
Tbe  principal  debt  due  upon  said  notes  ex- 
ceeded the  sum  of  $100,  and  the  Justice  of 
the  peace  o(  the  1106th  district  G.  M.  had 
no  Jurisdiction  to  bear  the  same,  and  render 
Judgment  thereon;  and  the  execution  pro- 
ceeding against  defendant  was  without  right 
or  authority,  and  is  void.  The  attorney's 
fees  formed  a  part  of  the  principal  due  upon 
tbe  notes,  and  tbe  Justice  of  the  peace  Issuing 
the  attachment  could  not  make  the  same  re- 
turnable to  a  Justice's  court  Defendant  vP- 
pea  red  In  the  Justice's  court  of  tbe  1106th 
district  G.  M.  at  the  time  and  place  named 
in  the  attachment,  and  then  and  there  made 
exception  to  the  return,  and  filed  his  plea,  to 
the  jurisdiction  of  the  court,  which  was  over- 
ruled and  ignored  by  the  justice  of  the  peace 
presiding.  (2)  The  execution  Is  proceeding 
against  defendant  illegally  because  tbe  prop- 
erty described  therein  to  sell  "on  this  day" 
had  not  been  advertised  according  to  law, 
the  same  not  having  been  advertised  for  10 
days  next  preceding  the  day  of  sale,  said 
advertisements  not  having  been  posted  as 
required  by  law.  Said  advertisements  were  not 
posted  until  the  9th  day  of  October,  and  tbe 
properly  was  advertised  for  a  sale  oa  the  14th 
day  of  October.  The  advertisements  bear 
false  dates,  and  were  not  posted  on  the  day 
named  therein.  (3)  The  execution  has  been 
fully  paid  off  and  discharged,  and  defendant 
Is  not  now  Indebted  to  plaintiff  in  any  sum. 
(4)  Tbe  attachment  has  been  appealed  to  a 
jury  in  the  Justice's  court,  and  the  aiqpeal  Is 
now  pending,  and  has  passed  from  the  Jurls- 
dictlon  of  the  Justice  of  the  peace  to  a  jury, 
and  be  has  no  Jurisdiction  to  dismiss  the  ap- 
peaX  for  any  cause  in  any  case  whatever,  (jst 
Because  there  Is  no  Judgment  rendered  in 
the  Justice's  court  upon  said  attachment,  the 
same  being  nnU  and  void,  because  he  had  no 
jurisdiction  to  tiy  the  same.  When  defend-' 
ant  filed  his  plea  of  Jurisdiction  to  the  Jus- 
tice's court,  and  the  same  was  overruled, 
he  did  not  waive  Jurisdiction,  and  never  did. 
Defendant  amended  the  affidavit  of  illegality 
before  filing  the  same  with  the  constable,  al- 
leging: There  has  never  been  an  entry  of 
levy  made  npon  the  execution  la  the  consta- 
ble's hands,  and  under  which  be  Is  proceed- 
ing to  sell  the  property.  The  execution  has 
never  been,  in  fact,  levied  lUKm  the  mule. 
The  only  levy  which  has  ever  been  made 
was  of  the  attachment,  which  was  levied, 
returned  to  the  court,  and  tried,  and  Judg- 
ment rendraed  against  defendant.  After  the 
judgment  was  rendered,  execution  Issued 
therefrom,  was  placed  in  the  hands  of  an 
officer,  but  It  has  never  been  levied;  and. 
under  the  law,  nothing  could  be  levied  but 
said  execution,  and  It  was  the  only  tme  that 
could  sell.  If  at  all,  the  property.  At  the 
trial,  defendant  amended  the  illegality  as 
follows;  The  attachment  was  levied  upon 
the  mule,  and  returned  to  the  justice's  court 
ot  the  1106th  district   Defendant  «OT>e«red 
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there,  and  filed  his  plea  to  the  Jurisdiction, 
upon  the  ground  that  the  c<xitract  sued  ui>- 
on  was  for  notes  upon  which  plaintiff  claim- 
ed and  there  was  a  sum  due  exceeding  $100 
principal  The  Justice  rendered  a  common- 
law  Judsment  against  defendant,  and  a  com- 
mon-law execution  Issued  therefrom.  After 
It  was  Issued,  the  constable  proceeded  to 
advertise  the  pn^erty  for  sale  on  October 
14,  18d3,  under  the  old  attachment  from  the 
Justice  court  of  the  1104th  district  The  com- 
mon-law fl.  fa.  was  never  levied  until  the 
day  the  property  was  advertised  to  sell  un- 
der the  old  attachment.  The  attachment 
ceased  to  be  of  any  force  or  effect  after  the 
rendition  of  the  common-law  Judgment 

Plaintiff  demurred  to  the  first  second,  and 
fifth  grounds  of  the  original  affidavit,  and  to 
the  amendment  as  follows:  To  the  first 
ground,  because  it  appeared  from  the  allega- 
tions therein  that  upon  the  question  as  to 
whether  or  not  the  two  notes  were  In  the  ag- 
gregate for  f  100  principal,  and  contained  a 
stipulation  to  pay  attorney's  fees,  and  there- 
by exceeded  In  amount  the  sum  of  flOO,  so 
that  the  Justice  court  iiad  no  Jurisdiction,  de- 
fendant appeared  in  the  Justice  court  and 
filed  his  plea  to  the  Jurisdiction,  and  on  the 
trial  the  Issue  Joined  on  said  plea  was  found 
against  him;  and  defendant  will  not  now  be 
heard  to  raise,  by  illegally,  questions  of  fact 
that  have  been  tried  and  passed  upon  ui>on 
the  trial  of  the  case,  his  remedy  being  by 
an>eal  or  certiorari  To  the  second  ground 
of  illegality,  including  the  amendments  to  me 
Ul^Uty,  because  it  appears  from  the  fl.  fa. 
that  a  levy  has  been  regularly  made  by  the 
constable,  and  the  second  ground  and  the 
amendment  in'  effect,  seek  to  traverse  the 
truthfulness  of  the  entry  of  an  officer,  and 
charge'  blm  with  gross  official  misconduct 
This  being  true,  he  should  be  made  a  party 
to  the  Illegality,  and  his  entries  traversed  at 
the  first  term  after  knowledge  of  the  same 
bad  been  brought  home  to  defendant  which 
not  having  been  done,  the  second  ground  of 
the  affidavit  is  bad.  Plaintiff  demurred  gen- 
erally because  the  affidavit  as  amended  set 
ont  that  no  levy  had  been  made,  which  be- 
ing true  illegality  would  not  Ue.  The  special 
demurrer  was  sustained,  and  the  case  order- 
ed to  proceed  upon  the  issues  of  fact  in  the 
third  and  fourth  grounds  of  the  Illegality,  to 
which  ruling  defendant  excepted.  Plaintiff 
introduced  an  execution  Issued  by  a  magis- 
trate oi  CEhattahoochee  county,  in  favor  of 
Andrews  against  Ogletree,  based  on  a  Judg- 
ment of  February  13,  1892,  on  an  attachment, 
in  the  Justice's  court  of  the  1106th  district 
G.  M.  The  ^ecutlon  was  dated  October  2, 
1883,  was  for  $100  principal  and  inter- 
est and  costs,  and  commanded  the  execution 
to  be  made  of  a  black  mare  mule  named 
Mollle,  six  or  seven  years  old.  Upon  this  ex- 
ecntl<Hi  was  an  entry  of  levy  of  the  fl.  fa.  on 
the  mole,  signed,  "S.  D.  Beeves,  L.  C,"  but 
^thont  date..  To  the  introduction  of  this 
evidence,  d^endant  objected,  1^Ka  the  ground 


that  the  execution  had  nothing  to  do  with 
the  case,  and  that  the  illegality  did  noi  and 
was  not  Intended  to  cover  said  execution  for 
the  purposes  of  the  then  trial,  because  the 
same  bad  not  at  the  time  of  the  filing  of  the 
Illegality,  been  levied  upon  the  property  ad- 
vertised for  sale,  or  upon  any  other  property. 
This  objection  was  overruled,  .and  to  this  de* 
clslon,  also,  defendant  excepted.  Plaintiff 
closed,  and  defendant  introduced  no  evidence, 
whereupon  the  court  directed  a  vwdlct  for 
plaintiff,  to  which  action,  also,  the  defend- 
ant excepted. 

MiUer  &  MlUw,  for  plaintiff  In  enor.  Mor- 
gan McUidbael,  B.  J.  Wynn,  and  J.  H.  Wor- 
rill,  for  deoEendant  In  error. 

FEB  GUBIAM.  Jii^;meiit  afflrmed. 

ATKINSON,  J..  pTOTldeatlaUr  absent,  add 
not  presiding. 

(99  Oa.  132) 

BBBSB  V.  HOOD. 
(Stvreme  Court  of  Georgia.    June  1,  1896.) 

AooOBD  AHD  Batistaction— What  CoHaTiTon»— 

Epfsct. 

1.  'Where  one  executed  and  delivered  to 
anotiier  aeveral  promiBsory  notes,  and,  after  a 
number  of  partial  payments  had  been  made 
and  credited  apon  the  same,  the  notes  were 
lost  and  theretmon  tlie  debtor  paid  to  tbe  cred- 
itor $329,  and  the  j^artles  entered  into  a  writ- 
ten agreement  reciting  that  the  creditor  claim- 
ed that  there  was  still  due  upon  the  notes  $500, 
while  the  debtor  claimed  that  only  $187  re- 
mained due  thereon,  a^nd  stipulating  that,  if  the 
notes  were  found,  and  showed  a  greater  sum 
tlian  S329  to  be  due  thereon,  tite  debtur  was  to 
P&7  the  difEerence  between  the  latter  amount 
and  $500,  but.  if  they  showed  a  less  sum  to 
be  due  upon  them  than  $329,  the  creditor  was 
to  refnnd  the  excess,  held,  that  this  was  not  an 
accord  and  satisfaction  of  the  original  notes, 
the  Bame  having  been  afterwards  found,  and  it 
appearing  tliat.  even  after  allowing  the  debtor 
credit  for  tbe  $329,  a  considerable  balance  was 
still  due  upon  one  of  the  notes. 

2.  It  having  been  shown  by  parol  evidence, 
which  was  admitted  without  objection,  that  the 
real  meaning  of  the  contract  was  that  the  pay- 
ment of  $329  wss  to  be  a  full  settlement  of 
the  notes  if  never  found,  but  that  if  found, 
"they  were  to  speak  for  themselves,  and  the 
amount  due  thereon  was  to  be  paid,  if  any  was 
due,"  and  that  the  figures  "$600"  were  inserted 
at  the  place  last  above  Indicated  merely  as  the 
creditor's  estimate  of  the  amount  supposed  to 
be  due  upon  the  notes  before  receiving  the  $829, 
the  latter,  in  an  action  upon  one  of  the  notes, 
which  was  still  unpaid,  could  recover  tiie  bal- 
ance actoally  due  thereon,  and  was  not  limited' 
to  a  recovery  of  $171,  the  difference  between 
$329  and  $500. 

3.  The  evidence  warranted  tbe  verdict  and 
there  was  no  error  of  law. 

(Syllabus  bj  the  Court) 

Error  from  superior  conr^  Mnscogee  county;' 
W.  B.  Butt  Jndge. 

Action  by  B.  C  Hood  against  E.  H.  Reese. 
Judgment  for  plaintiff.  Defendant  bringa  er- 
ror. Affirmed. 

The  following  Is  the  official  report: 
Hood  sued  Reese  upon  a  promissory  note 
for  $252.84,  dated  February  8, 1882;  due  on  or 
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before  December  25,  1885.  signed  by  Reese 
and  payable  to  Hood  or  bearer.  Ueese  plead- 
ed that  on  November  5,  1890,  be  paid  to  plain- 
tiff, wbo  was  then  the  owner  and  holder  of  the 
note,  the  full  amount  due  thereon.  Further,  that 
when  plaintiff  brought  the  action  against  him 
plaintiff  was  and  still  Is  due  him  $142.  be- 
sides Interest,  on  a  contract  of  compromise 
and  settlement  of  the  case  entered  Into  by 
plaintiff  and  defendant  on  NoYember  5,  1890, 
copy  of  which  Is  attached;  and  defendant 
prayed  that  said  sum  be  set  off  against  plaln- 
•  tiff's  demand,  and  that  be  have  judgment 
against  plaintiff  for  the  $142  besides  Interest, 
the  excess  of  his  demand  over  that  of  plain- 
tiff. Further,  that  on  November  6,  1890, 
plaintiff  contracted  with  him  to  pay  him  the 
difference  between  $329  and  $187,  said  con- 
tract arising  from  the  settlement  of  the  note 
w^Ich  is  the  subject-matter  of  this  action, 
and  defendant  has  overpaid  plaintiff  $142. 
which  be  recoups,  and  for  which  he  prays 
Judgment  fc^irther,  on  November  6,  1890,  de- 
fendant and  plaintiff  entered  into  a  new  con- 
tmct  In  wrlthig,  fully  setting  out  the  note  here 
sued  on,  and  for  this  reason  said  contract  la 
a  novation  of  the  note  sued  on.  The  alleged 
contract  of  compromise  and  settlement  was 
as  follows: 

"Columbus,  Ga.,  Nov.  5,  1890.  Rec'd  of  B. 
H.  Reese  the  sum  of  three  hundred  and 
twenty-nlae  dollars,  payment  In  full  of  land 
purchased  from  M.  D.  Hood,  lot  number  one 
hundred  and  thirteen  In  the  ISth  district  of 
Muscogee  county.  D,  0.  Hood,  per  H.  O. 
Cameron. 

"This  payment  la  made  vptm  the  following 
tenuB  and  cradltions:  The  original  notes  be- 
ing lost.  Dr.  E.  O.  Hood,  the  hcrider  thereof, 
dalms  that  there  la  up  to  the  1st  of  October, 
1890,  due  thereon  the  sum  of  five  hundred 
dollars;  E.  H.  Reese  claiming  that  he  paid 
the  first  note  in  full,  and  the  other  payments 
on  the  other  notes,  and  that  there  ODly  re- 
mains due  one  hundred  and  eighty-seven  dol- 
lars. The  payment  hereby  made  and  In  con- 
sideration of  a  compromise  and  settlement  in 
the  event  the  said  notes  are  found  and  they 
show  that  the  sum  claimed  by  Dr.  B.  O.  Hood 
Is  due  thereon,  the  said  E.  H.  Reese  hereby 
binds  and  obligates  himself  to  pay  to  the 
Bald  E.  C.  Hood  the  difference  between  the 
sum  nowpaid  and  theamount  claimed  as  due 
by  said  E,  C  Hood,  being  the  difference  be- 
tween five  hundred  dollars  and  three  hundred 
and  twenty-nine,  the  amount  this  day  paid.  If, 
however,  the  notes  show,  when  found,  that 
the  statement  by  E.  H.  Reese  is  the  true 
amount  due,  then  E.  C.  Hood  hereby  ob- 
ligates to  pay  to  the  said  E.  H.  Reese  the  dif- 
ference between  one  hundred  and  eighty- 
seven  dollars  and  three  hundred  and  twen- 
ty-nine dollars.  Witness  our  hands  and  seals, 
Nov.  5,  1890.  E.  H.  Reese.  [L.  S.]  E.  C. 
Hood  [L.  S.]  per  B-  O.  Cameron.  Attest:  .T. 
T.  MUler." 

There  was  a  verdict  for  plaintiff  for  $213.68 
principal,  with  Intereat  Defendanfa  motion 


for  a  new  trial  was  overruled,  and  be  ex- 
cepted. The  motion  was  upon  the  general 
grounds  that  the  verdict  was  contrary  to  law,- 
evldence,  etc  Further,  because  the  court 
erred  in  charging:  "I  charge  you  that  the  in- 
strument introduced  here  is  not  an  accord 
and  satisfaction  of  the  note  sued  on,  and  the 
plaintiff  is  entitled  to  recover  whatever 
amount  you  may  find  to  be  due  on  said  note 
sued  on."  The  instrument  referred  to  In 
this  charge  was  the  instrument  above  copied. 
As  to  this  Instrument  Cameron  testified  that 
at  the  time  the  notes  which  were  said  to  be 
lost  had  not  been  found,  and  the  $329  then 
paid  was  intended  as  a  final  settlement  if  the 
notes  were  never  found,  but,  if  they  were 
found,  they  were  to  speak  for  themselves, 
and  the  amount  due  thereon  was  to  be  paid. 
If  any  was  due;  and  if  Reese  had  overpaid 
them,  the  amount  of  the  overpayment  was 
to  be  paid  back  to  blm;  and  that  the  amount 
of  $500  was  an  estimated  amount,  and  he 
told  Reese  at  tbe  time  a  close  calculation 
would  show  a  greater  sum  due.  There  was 
no  testimony  for  defendant  as  to  any  under- 
standing or  agreement  with  regard  ta  said 
contract,  but  the  contract  itself  was  Intro- 
duced in  evidence  by  defendant.  Further, 
because  the  court  erred  in  refusing  to  charge, 
as  requested  by  defendant  In  writing:  "If 
the  jury  believe  from  the  tratimony  that  If 
the  plaintiff  and  defendant,  after  the  note 
was  given,  executed  a  new  agreement,  ex- 
pressly agreeing  that  such  new  agreement 
was  In  satlsfactltm  of  the  old  note,  that 
would  be  an  accord  and  satisfaction,  and 
plaintiff  eonld  not  recoTer  <m  the  note  aued 
on." 

3.  L.  WUllB,  for  plafntlfr  In  error.  H.  C 
Cameron  and  W.  H.  McCoory,  for  defaodant 
In  error. 

FEB  CDBIAM.  Judgment  aflBmted. 

ATKINSON.  J.,  providentially  absent,  and 
not  presiding. 

(17  0«.  S97) 

WIXiSON  V.  OARBT. 
(Snprema  Gonrt  of  OeoriAa.    De&  Zl.  189Bl) 

FlCADIKO— AIIBND1IBMT--HARMLC8S  GrEOK. 

1.  Though  by  no  means  clear  aud  <Uatinct 
In  its  allegauoQS,  the  original  declaration,  prop- 
erly constrned,  set  forth  a  canse  of  action  baaed 
upon  an  account  for  money  laid  oat  and  ex- 
pended for  tbe  defendant's  use.  This  betna 
BO,  even  if  tbe  allowance  of  an  amendment 
seeking  to  change  the  action  into  one  opon  a 
promissory  note,  but  not  really  acoomiwiUns 
this  end,  was  erroneous,  inanmuch  as  the  fikiit- 
tiff  proved  his  case  as  originally  laid,  and  the 
defendant  introduced  no  evidence  whatever,  al- 
lowing tbe  amendment  resulted  In  no  iniaiT  to 
the  latter,  and  is  not  cause  for  revernng  tiie 
judgment  below. 

2.  The  trial  court  conunltted  mo  ecfw  h 
admitting  evidence. 
(Syllabus  by  the  Court.) 

Error  from  city  court  Of  Aflanta;  Howaitf 
Tan  Epps,  Judg& 
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Action  by  John  Carey  against  W.  S.  WU- 
■on.  There  was  a  Judgment  for  plaintiff,  and 
defendant  brings  error.  Afiirmed. 

Rosser  ft  Cart»,  for  plalntlCE  In  error.  Ar- 
nold &  Arnold,  toe  defendant  In  error. 

PBB  GURIAU.  Jndsment  affirmed. 


(97  Oo.  Ml) 

COHEK  et  aL  T.  STBWABT  et  aL 
(Suiffcme  Oonrt  of  Georgia.    Jan.  20,  U96.) 
Carbibrs— liiVB-SrocK  BaiPii  iktb— -Liabiutt  roB 

I.fJORIBB. 

1.  Althongh  the  shipper  by  rail  of  lire 
■tock  aodera  special  written  contract  was  by 
its  terms  bonnd,  in  case  of  acddent  or  deiay 
from  any  canse  whateTer,  to  feed,  water,  and 
take  proper  care  of  the  stock  at  his  own  ex- 
pense, yet  where  sach  agreement  farther  stip- 
olated  that  the  carrier's  employes  should  pro- 
Tide  the  owner  or  person  In  charge  of  the  stock 
all  propw  fiidlitles  on  train  and  at  stations  for 
taking  care  of  the  same,  if  injaries  to  the  stock 
resalted  from  want  of  food,  water,  and  atten- 
tioo,  because  of  the  carrier's  failure  to  fnmish 
■Qch  fadlitiee  at  the  proper  time  npon  the  ar- 
riral  of  the  stock  at  deHtination,  the  carrier 
woQid  be  liable  for  snch  injnrics. 

2.  The  case,  npon  its  sabstantial  merits,  is 
controlled  by  the  law  as  above  announced,  and, 
though  tbe  motion  for  a  new  trial  contained 
numerous  gronndi,  maoy'of  the  same  were  not 
insisted  npon,  and,  taken  altogether,  they  con- 
tain nothing  repairing  the  granting  ot  a  new 
triaL 

(SylUbns  by  the  Conrt) 

Error  bom  dty  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  Stewart  &  Bowden  against  H.  M. 
Comer  and  others,  recelTera.  There  waa  a 
Judgment  for  plaintiffs,  and  defendants  bring 
error.  Affirmed. 

Doraey,  Brewster  &  HoweU,  for  plaintlffB 
In  error.  GolTlUe  ft  Noyes.  for  deffendoats  In 
error. 

PBB  CUBIAM.  Judgment  alBn^ed. 


(97  Oa.  m) 

OLESSNBB  T.  WINDSOB  et  aL 
<Snpr»ne  Court  of  Georgia.    Feb.  7.  1896.) 

COBPOaATIOHft^tm-BRLOCUTOBT  iMiniOTUUh* 

Wbsb  Pbopbrlt  Dbnibd. 

1.  Where  a  stockholder  In  a  business  cor- 
poration the  stock  of  which  can  oever,  in  any 
erent,  be  worth  more  than  a  given  maximnm 
Talne  per  share,  and  upon  which  no  dividends, 
aa  moi,  can  ever  he  declared,  brought  against 
the  corporation  and  its  directors  an  equitable 

Etition,  seeking  to  restrain  the  Istter  from  do- 
g  vanoos  acts  allured  to  he  illegal,  and  con- 
tratT  to  the  chafer  and  by-rlaws,  and  praying 
for  other  relief,  and.  at  the  hearing  of  the  ap- 

fjication  thereunder  for  an  interlocutory  in- 
unction, the  defendants  tendered  a  bond, 
which,  if  given,  would  fully  protect  tbe  plain- 
tiff In  all  his  legal  rights  in  the  premises,  even 
if  all  his  contentions  of  law  and  fact  should  at 
tbe  final  hearing  prove  to  be  correct  and  weU 
taken,  there  was  no  abuse  of  discretion  in  pass- 
ing an  order  the  effect  of  which  was  to  require 
these  defendants  to  file  such  a  bond,  and  to  de- 
clare that,  upon  this  being  done,  the  injunction 
be  denied. 


2.  Though  the  cwder  passed  in  13ie  present 
case  was,  donbtlesa,  ao  intended,  it  does  not 
plainly  and  ooequivocaily  acoomplish  the  result 
above  indicated;  and  accordingly  appropriate 
direction  is  given  for  Its  modification,  ana  also 
as  to  the  costs  of  this  writ  of  error. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bnmter  conair; 
W.  H.  Fish,  Judge. 

Action  by  Charles  L.  Glessner  against  the 
Mutual  Building  &  Loan  Association  of  Amer- 
Icus  and  others  for  injunction.  There  was 
an  order  denying  a  preliminary  Injunction, 
and  plaintiff  brings  error.  Affirmed,  with  di- 
rections. 

Clarke  ft  Hooper  and  O.  L.  Glessner,  for 
plaintiff  In  error.  E.  A.  Hawkins,  fbr  d^ 
f  aidants  In  error. 

PEB  OUBIAM.  Judgment  wUh 
directions. 


(9r  os.  ni 

PAB80N8  T.  STATE. 
(Supreme  Court  of  Georgia.   April  8,  1B05.) 

BaSTABDT  FBOOSBOtKOS— RKQUmBMB!fT  or  Bovn 

— SornoiBMCT  ow  Emtht— IkPSAca- 

\  MBNT  or  RSOORO. 

1.  Where  a  man  was  arrested  on  a  war- 
rant for  bastordy,  and  brought  before  a  magis- 
trate, who,  after  a  preliminary  hearing,  made 
and  signed  an  entry  npon  tbe  warrant  Tn  these 
words:  "After  hearing  evidence'  and  argument, 
defendant  required  to  give  bond  in  conformity 
with  statute,^'  —  this  of  itself,  and  without 
more,  was  a  sufficient  reauirement  of  tbe  ac- 
cused to  give  bond  for  the  maintenance  and 
education  of  the  child,  and.  if  he  did  not  there- 
upon give  such  bond,  the  maxistrate  was  war- 
ranted In  making  out  a  commitment  reciting 
that  the  accused  had  failed  "to  give  bond  as 
required  by  law  for  the  support  of  the  child," 
eta,  and  directing  bis  imprisonment  in  jail  in 
default  of  a  bond  for  his  appearance  at  the 
trial  oonrt  to  answer  the  charge  of  bastardy. 

2.  The  accused  in  such  case  was  bound 
to  take  notice  of  and  act  upon  the  requirement 
made  of  him  as  recited  in  the  atiove-quoted  en- 
try, and  npon  the  trial  of  an  indictment  sub- 
sequently returned  against  bim  for  the  offense 
of  bastardy  there  was  no  error  in  refusing  to 
allow  him  to  prove  that  no  such  entry  was 
made  by  the  magistrate  at  the  time  of  the  com- 
mitment trial,  nor  in  refnsiag  to  allow  him  to 
prove  that,  if  it  was  In  fact  made,  no  demand 
was  afterwards  made  upon  him  to  give  a  tmnd 
for  the  support  of  the  child,  tbat  he  had  no 
notice  of  the  action  taken  by  the  magistrate, 
snd  that  his  attention  was  not  called  to  the 
same. 

S.  Under  the  facto  of  this  case,  the  chargea 
complained  of,  if  erroneous  at  all,  were  harm- 
less to  the  accused.  The  evidence  warranted 
the  verdict,  and  the  court  was  right  in  rins- 
ing to  grant  a  new  triaL 
(Syllabus  by  the  Conrt) 

Error  Crom  criminal  conrt  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Bobert  Parsons  was  convicted  of  bastardy, 
and  brings  error.  Affirmed. 

C  D.  Maddoi,  for  plaintiff  in  error.  Lewis 
W.  Thomas,  for  the  State. 

SIMMONS,  C.  J.  Parsons  was  tried  In  the 
criminal  court  of  Atlanta  iqKm  an  accusation 
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yhai^Dg  him  wltb  the  offeose  of  bastardj, 
and  was  found  guilty.  He  made  a  motion 
for  a  new  trial,  which  was  overruled,  and  be 
excepted. 

1.  The  Justice  of  the  peace  before  whom 
the  preliminary  hearing  was  had  made  en- 
tries upon  the  warrant  as  follows:  "After 
bearing  evidence  and  argument,  defendant 
required  to  give  bond  In  coufonulty  with 
statute.  TblB,  July  26th,  1894.  Edgar  H. 
Orr,  J.  P."  "The  defendant  falling  to  give 
bond  as  required  by  law,  for  the  support  of 
the  child,  lying  in,  etc.,  it  Is  ordered  that  he 
do  give  bond  in  the  sum  of  two  hundred  and 
fifty  .dollars  for  his  appearance  at  the  crim- 
inal court  of  Atlanta,  to  answer  to  the  charge 
of  bastardy,  or,  in  default  thereof,  be  com- 
mitted to  jalL  This  July  26th,  1894.  Edgar 
H.  Orr,  J.  P."  These  entries  were  Intro- 
duced in  evidence,  and  the  court  charged  the 
Jury  that  "the  judgment  of  the  magistrate 
used  In  evidence  that  the  accused  was  re- 
quired to  give  such  ponA,  and  failed  to  do  so, 
is  sufficient  evidence  'on  that  branch  of  the 
case."  This  was  alleged  to  be  error,  "be- 
cause the  Judgment  of  the  magistrate  used 
in  evidence  did  not  authorize  It,  and  because 
the  Judgment  of  the  magistrate  nowherp  or- 
ders the  defendant  to  give  bond  for  any  par- 
ticular purpose,  and  does  not  find  that  be 
was  required  to  give  such  bond,— that  Is,  for 
the  maintenance  and  education  of  the  child,— 
and  does  not  specify  what  the  bond  was  to 
be  given  for,  and  does  not  specify  what  stat- 
ute the  bond  was  to  be  given  In  conformity 
with."  It  is  true,  the  Judgment  first  entered 
does  not  state  In  so  many  words  for  what 
purpose  the  bond  is  to  be  given,  but  it  does 
state  that  It  Is  required  to  be  given  In  con- 
formity with  the  statute;  and  the  only  stat- 
ute to  which  this  could  have  reference  is 
that  embodied  In  section  4762  of  the  Code, 
under  which  the  warrant  for  the  arrest  of 
the  accused  was  issued,  and  the  preliminary 
hearing  had  before  the  magistrate,  and  which 
statute  provides  that  the  offender  shall  give 
security  to  the  ordinary  of  the  county  in  the 
sum  of  (750  for  the  support  and  education 
of  the  child,  etc.  The  accused  must  there- 
fore have  known  what  kind  of  bond  was  re- 
quired of  him  by  this  Judgment,  and  upon 
his  failure  to  give  bond  as  required  the  mag- 
i^ilrate  was  warranted  In  making  out  a  com- 
mitment reciting  such  failure,  and  directing 
the  Imprisonment  of  the  accused  In  Jail  in 
default  of  bond  for  his  appearance  at  the 
trial  court  to  answer  the  charge  of  bastardy. 

2.  The  accused  oSeied  to  show  by  parol 
testimony  that  no  such  Judgments  as  those 
Introduced  In  evidence  were  in  fact  rendered; 
also  that  no  demand  was  made  upon  him  to 
give  bond  for  the  support  of  the  child  or  for 
any  other  purpose,  and  that  he  did  not,  until 
the  trial  then  in  progress,  have  any  notice  or 
knowledge  that  such  Judgments  had  been 
entered.  The  court  declined  to  admit  the  tes- 
timony, and  this  is  assigned  as  error.  No 
rule  of  law  Is  better  settled  than  the  rule 


that  the  record  of  a  court  of  compet<ait  Jam- 
diction  Imiwrts  absolute  verl^  as  to  the  lao- 
ceedlngs  which  it  sets  forth  as  having  taken 
place,  and  cannot  be  contradicted  by  parol 
proof  collaterally.  The  Judgment  entered  bj 
the  court  la  conclusive  evidence  that  such  a 
Judgment  was  actually  rendered  as  tberels 
stated.  The  court  in  this  case  therefore  did 
not  err  in  excluding  the  testimony  olfaed  to 
Impeach  tbe  entries  of  the  magistrate,  i 
Greenl.  Ev.  (15th  Ed.)  {  5S8;  2  AdoL  A  EL 
618.  633,  42  E.  a  U  835;  Wells  T.  Stevens. 
2  Gray.  115;  Kelley  v.  Dresser.  U  Allen.  31; 
Garfield  v.  Douglass,  22  lU.  100;  Van  Fleet, 
Coll.  Attack,  S  620.  The  rendition  of  tbe 
Judgment  requiring  tbe  accused  to  give  bond 
for  the  support  of  the  child,  etc,  waa  suffi- 
cient, without  further  notice  or  demand,  to 
require  him  to  give  such  bond. 

3.  If  any  of  the  charges  complained  of 
were  erroneous,  the  error  was  not  material, 
under  the  facts  of  tbe  case.  The  evldraice 
warranted  the  verdict,  and  the  court  did  not 
err  in  refusing  a  new  trial.  Judgment  af- 
firmed. 


(N  G&.  197) 
BROOM  et.aL  v.  STATE. 
(Supreme  Court  of  Georgia.    April  13,  1896.7 
Bill  ow  £xoapTioiiB— Tihb  tob  CBBnnnra — Px>- 

SUMPTIOM  ON  APPBAU 

Where  a  motion  for  a  new  trial  ia  a 
criminal  case  waa  overruled  during  the  Fcbm- 
ary  term  of  a  Buperior  court,  bat  the  da.y  upon 
which  this  was  done  does  not  appear,  and  thr 
bill  of  exceptions  assigning  error  apon  tbe  re- 
fusal to  grant  a  new  Mai  was  not  c«-tified  till 
after  the  expiration  of  more  than  20  days  from 
the  last  day  upon  wbidi  tbe  regular  term  could 
sit,  and  It  not  appearing  that  any  adjoomed 
term  was  held,  the  writ  of  error  must  be  dis- 
missed, becaaae  it  does  not  afflrmatirely  show 
that  the  bill  of  exceptions  was  certified  witiiiD 
20  days  from  the  date  of  tbe  judgment  com- 
plained of,  aad  mesnm^vely  it  was  certified 
after  the  lapse  of  more  tiian  20  days  from  that 
time. 

(Syllabus  by  the  Court.) 

Error  from  superior  eaarU  Oatoosa  caantj; 
T.  W.  Mllner,  Judge. 

Thmnas  Broom  and  others  were  cfuxvlcted 
of  a  criminal  offense,  and  bring  enw.  Dis- 
missed. 

Copeland  &  Jackson,  B.  Z.  Hemdon,  and 
W.  H.  Payne,  for  plaintlCT  In  error.  A.  W. 
Flte.  SoL  Gen.,  and  A.  S.  Johnson,  for  tbe 
State. 

FEB  OUBLABL    Writ  of  exior  dlamlSMd. 


Of  Oa.  n> 

BUSH     BRANTLBY  eC  aL 
(Supreme  Court  of  Georjis.    April  27.  1896.) 

Rbtisw  ok  Apfbal  —  SorrioiBiiOT  or  Biix  or 
ESxcKFTio»a 
Althoogb  the  bill  of  exceptions  state* 
that  it  contains  all  the  evidence,  and  recite* 
all  tbe  material  matters  of  record,  and  accord- 
ingly does  not  specify  any  part  of  the  recon? 
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aa  being  material  to  a  clear  tmderatanding  of 
th«  errors  complained  of,  yet  as  it  fails  to  dis- 
tiDCtly  disclose  the  nature  of  the  action,  and 
presents  the  points  to  be  adjudicated  by  this 
court  in  sncb  a  confnsed,  vasae,  and  ancertain 
manner  that  the  same  cannot  be  clearly  under- 
stood or  intelligently  passed  upon,  it  is  im- 
IKMcdble  for  this  conrt  to  determine  whether 
the  judgment  below  was  or  was  not  ernweouB. 
(Syllabtts  by  the  Court.) 

Error  from  snperior  court,  Hancock  county; 
Seaborn  Reese,  Judge. 

ActlOD  between  D.  J.  Bush  and  A.  F.  Brantley 
and  others.  There  was  a  Judgment  for  the 
latter,  and  the  former  brings  error.  Affirmed. 

Jas.  A.  Harl^,  for  plaintiff  in  error.  T. 
Ij.  Reese  and  T.  U.  Hunt,  for  defendant  In  er- 
ror. 

PER  OUIUAM.   Jndsment  affirmed. 


(97  Ga.  218) 

UNDERWOOD  t.  AUBRICAN  MORT- 
GAGE CO.  OF  SCOTLAND,  Limited. 
(Supreme  Court  of  Georgia.   July  29,  3585.) 

KBOOTIABLB  iNSTHUHSKT^Fuoa  OF  COHTBACT— 

USURT. 

1.  Where  no  evidence  of  any  kind  is  In- 
troduced in  support  of  a  giren  plea,  the  court 
may  state  to  the  jury  that  such  £b  the  fact. 

2.  Although  tne  note  sued  upon  was,  on  its 
face,  payable  'n  the  state  of  New  Yorlt.  where 
the  charge  or  reserration  of  a  greater  rate  of 
interest  than  6  per  cent,  was  not  only  unUrw- 
f  nl,  but  made  the  contract  utterly  void,  yet,  as 
tbe  payee  was  presumably  a  resident  of  New 
York,  and  the  rate  of  interest  specified  in  the 
note,  viz.  8  per  cent.,  was  legal  in  Georgia,  and 
aa  it  afflrmatively  appeared  that  the  note  was 
executed  in  the  latter  state*  was  given  for  tbe 
purchase  of  land  therdn  situate,  and  contained 
a  waiver  of  the  benefit  of  the  homestead  and 
exemptions  provided  for  by  the  constitution 
and  laws  of  Georgia,  and  tiiere  being  no  evi- 
dence tending  to  show  aov  device  or  contriv- 
ance to  evade  the  usury  laws  of  New  York, 
the  lury  were  warranted  in  inferring  that  the 
parties  had  not  voluntarily  entered  into  a  con- 
tract to  be  carried  out  in  accordance  with  the 
laws  of  New  York,  under  which  it  would  be 
void;  and  accordingly  they  were  authorized  to 
find  that  these  parties  had  in  view  tbe  law  of 
Georgia,  and  not  the  law  of  New  York,  In  fixing 
the  rate  of  interest. 

3.  In  Odom  vj  Security  Co.,  18  S.  B.  131, 
01  Ga.  605,  it  was  not  ruled  that  the  note  there 
sued  upon  was  in  fact  nsnrions,  but  simply 
that  it  was  open  to  attack  for  usury,  and  that 
the  court  erred  in  rejecting  certain  competent 
evidence  offered  by  tbe  defendant  for  this  par- 
pose.  Besidesj  in  that  case  it  did  not  appear 
that  tbe  note  itself  was  executed  in  the  state 
of  Geoi^ia. 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Hancod:  county; 
J.  J.  Hunt,  Judge. 

Action  by  the  American  Mortgage  Company 
of  Scotland,  Limited,  against  C.  A.  Under- 
wood. There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  AfBrmed. 

Thft  following  Is  the  official  report: 
The  American  Mortgage  Company  of  Scot- 
land, Umlted,  alleging  Itself  to  be  a  company 
incorporated  under  the  laws  of  the  state  of 
New  York,  and  doing  business  In  the  state 


of  Qeorgla,  brought  suit  against  Miss  C  A. 
Underwood  on  certain  promissory  notes. 
One  of  the  notes  attached  to  tbe  petition  is 
for  9137  principal,  with  interest  from  date  at 
S  per  cent.  It  la  dated  at  Sparta,  Ga.,  June 
30,  1891,  due  December  1.  1891,  and  Is  pay- 
able to  Fred  Oook  or  order  at  the  office  of  the 
Oorbhi  Banking  Company,  New  York.  It  re- 
cites that  It  Is  given  for  part  of  the  purchjase 
money  of  120  acres  of  land  Id  Hancock  coun- 
ty, Ga.,known  as  the"Underwood  Place";  al- 
so that  It  represents  an  installment  due  m  the 
land  before  described,  and  that  the  maker  has 
^T«a  tour  other  notes,  maturing  respectlTely  on 
December  1st  of  each  jeai  thereafter,  with  bi- 
terest  coupons  attached)  etc.  The  petition  al- 
leges that,  while  tbe  notes  were  originally 
made  payable  to  Fred  Cook,  they  bare  been 
by  blm  Indorsed  to  petitioner,  and  are  now 
held  by  It.  The  defendant  ffied  a  plea  of  not 
Indebted.  Also  a  plea  of  total  failure  of  con- 
sideration. In  that  the  notes  sued  on  were  giv- 
en as  part  of  the  purchiue  price  of  certain 
land  In  Hancock  county,  known  as  part  of 
the  Pleasant  Valley  plantation,  contalntDg  120 
acres,  which  tbe  payee  of  the  notes  claim- 
ed to  own,  and  covenanted  to  convey  to  de- 
fendant In  fee  simple  on  payment  of  tbe 
notes;  but  that  defendant,  having  taken  le- 
gal counsel,  la  advised  that  neither  said  payee 
nor  plaintiff  has  title  to  the  land  or  can  con- 
vey the  same  to  defendant  Also  a  plea  that 
the  notes  are  void  for  usury,  as  they  are  to 
be  eouBtmed  under  the  laws  of  New  York, 
where  the  contract  was  to  be  executed,  by 
which  laws  tbe  charging  or  taking  of  more 
than  6  per  cent.  Interest  renders  the  contract 
void.  At  the  trial,  plaintiff  ,  introduced  the 
notes  sued  on,  and  dosed.  Defendant  Intro- 
duced a  certffied  copy  of  the  statutes  of  the 
state  New  YoA  on  the  subject  of  interest 
and  usury;  and  then  Introduced  plaintiff's 
attorney,  who  testified  that  the  notes  were 
given  for  the  purchase  of  tbe  land  described 
in  them;  that  defendant  expressed  her  re- 
grets to  him  that  she  could  not  pay  them, 
and,  when  Informed  that  she  would  be  sued, 
requested  that  her  attorney  be  permitted  to 
acknowledge  service  and  waive  copy;  and 
that  she  was  In  possession  of  tbe  land,  which 
was  a  part  of  tbe  Pleasant  Vall^  plantation, 
the  rents  of  which  she  has  received.  There 
was  a  vradlct  for  the  plaintiff,  and  defend- 
ant moved  for  a  new  trial  on  the  following 
grounds:  (1-^  Verdict  contrary  to  law  and 
evidence.  (4)  The  court  charged  the  Jury 
that  no  evidence  had  been  submitted  which 
would  anUiorize  them  to  find  that  tbe  con- 
sideration of  tbe  note  had  filled  In  tbe  re- 
spect alleged  by  defendant's  plea,  which  was 
error,  in  that  It  expressed  an  opinion  of  the 
evidence  on  the  subject  which  was  before 
tbe  Jury.  (6)  The  court  charged:  "I  charge 
yon  on  this  point  that  you  should  weigh  the 
testimony  submitted,  and  find  whether  the 
contract  sued  on  was  made  In  state  of  Geor- 
gia for  the  purpose  of  evading  tbe  effect  of 
the  usury  law  of  New  York.   If  this  was  a 
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Georgia  contract,  and  made  with  the  purpose, 
on  tbe  part  of  defendant,  that  It  should  be 
construed  according  to  the  laws  of  Georgia, 
then  you  should  find  for  the  plaintiff  against 
this  issue.  If,  on  the  other  hand,  70U  should 
find  from  the  evidence  that  It  was  Intended 
hj  the  parties  to  this  contract  to  evade  the 
usury  laws  of  New  York  by  having  the  con- 
tract executed  In  Georgia,  It  would  be  your 
duty  to  find  for  the  defendant."  Assigned 
as  error,  because  there  was  no  evidence  look- 
ing to  any  execution  of  the  contract  In  Geor- 
gia, but  all  the  evidence  showed  It  to  be  exe- 
cuted in  New  York.  (6)  Error  in  not  char- 
ging the  jury  that  If  the  contract  sued  on  was 
to  be  executed  in  New  York  and  bore  a  rate 
of  interest  that  made  it  void  there,  It  wa& 
void  everywhere,  and  no  recovery  could  be 
had  on  it.  (7)  Error  In  overruling  defend 
ant's  motion  for  a  continuance  on  the  ground 
of  the  InatiUlty  of  her  counsel  to  get  a  copy 
of  the  last  will  and  testament  of  John  O.  At- 
water,  probated  In  Texas,  duly  certified,  for 
Introduction  in  evidence;  said  will  being  the 
muniment  of  title  under  which  defendant 
claimed  the  land,  tbe  consideration  of  the 
notes  sued  on,  as  set  out  In  her  pleas.  (It 
does  not  appear  that  any  showing  was  made 
to  support  the  motion  far  o>ntlDuance.) 

B.  H.  Lewis,  for  plaintiff  fn  error.  B.  B. 
Harley,  for  defendant  In  eiror. 

FEB  OUBIAH.   Judgment  affirmed. 

LCMPKIM,  J.,  not  prestdlnc. 


(99  Oa.  87) 

HILL  V.  AMERICAN  FREEHOLD  LAND- 

MORTGAGB  OO.  OF  LONDON,  Limited. 
(Snpreme  Court  of  Oeorgia.    April  27,  1896.) 

USOKT — COXPLICT  OF  LaWS. 

Thia  case  is  absolDtely  controlled  by  tbe 
decision  of  this  court  in  tbe  case  of  Jackson  v. 
Mortgage  Co.,  15  8.  E.  812,  88  Ga.  756. 
(iSyllabus  by  the  Court) 

Error  from  superior  court,  Warren  county; 

Seaborn  Reese,  Judge. 

Action  .by  the  American  Freehold-Land 
Mortgage  Company  of  London,  Limited, 
against  Patrick  M.  Hill.  Jndgment  for  plain- 
tiff.   Defendant  brings  error.  Affirmed. 

Tbe  following  Is  the  oiflcial  report: 
The  American  Freehold  Land-Mortgage 
Company  of  Londou  by  its  petition  alleged 
that  HUl  was  indebted  to  it  ?2,500,  with  In- 
terest and  attorney's  fees,  on  a  promissory 
note  made  by  him  on  December  21, 18ST,  due 
December  1,  1892,  piyable  to  J.  K.  O.  Sher- 
wood or  order,  at  tbe  office  of  the  Corbin 
Banking  Company,  New  York  City,  for 
$2,500,  with  Interest  from  the  date  thereof  at 
8  per  cent,  per  annum,  as  per  five  interest 
notes  attached,  three  of  which  HIU  has  paid, 
and  that  Sherwood  indorsed  the  notes  to 
petitioner.  Defendant  pleaded  not  Indebted, 
^nrtber,  that  tlie  note  aaed  upon  was  a  con- 


tract to  be  i>erformed  In  the  state  of  New 
York;  that,  according  to  the  laws  oC  that 
state,  the  lawful  rate  of  Interest  Is  6  per 
cent  per  annum;  and  that  all  notes,  etc, 
upon  which  a  greater  rate  Is  reserved  or  tak- 
en, are  void.    At  tbe  close  of  the  evidence 
the  Judge  presiding  directed  a  verdict  t<x 
plaintifr.    Defendant's  motion  for   a  new 
trial  was  overruled,  and  be  excepted, 
motion  was  upon  tbe  general  grounds  that 
tbe  verdict  was  contrary  to  law,  OTldenee, 
etc.    Further,  because  the  court  would  not 
allow  the  jury  to  pass  upon  the  facts,  tnit  in- 
vaded tbe  province  of  the  jury,  and  directed 
a  verdict;  there  being  questions  of  fact  in- 
volved which  it  was  the  duty  of  the  Jury, 
and  not  the  court,  to  pass  on.    Plaintiff  in- 
troduced In  evidence  tbe  note  sued  on.  It  be- 
ing dated  at  Norwood,  Ga.,  and  payable,  as 
above  stated,  at  the  office  of  the  Corbin 
Banking  Company,  New  York  City.    Also,  a 
deed  from  HIU  to  Sherwood,  dated  the  same 
day  tbe  nhte  bore  date,  conveying  certain 
lands  in  Warren  county,  Ga.,  reciting  that 
it  was  made  to  secure  a  loan  from  Sherwood, 
under  conditions  of  a  bond  to  reconvey. 
which  bond  and  deed  were  executed  to  con- 
form to  section  1969  et  seq.  of  the  Code, 
The  deed  recited  that  Hill  was  of  Warr» 
county,  and  Sherwood  of  tbe  state  of  New 
York,  and  the  deed  was  executed  In  Warren 
county.    Also,  a  deed  from  Sherwood  to 
plaintiff,  conveying  the  same  land,  subject 
to  the  right  of  Hill  to  a  reconveyance  of  the 
land  under  tbe  terms  of  the  Iwnd  held  by 
HilL    Also,  the  application  by  Hill  for  a 
loan  of  92,500,  offering  as  security  said  lands, 
with  the  statement  that.  If  the  loan  sboold 
be  negotiated  by  the  Corbin  Banking  Com- 
pany, It  would  be  based  upon  representa- 
tions made  In  said  application  to  be  used  by 
his  agent  in  procuring  the  loan.  Defendant 
Introduced  in  evidence  the  statute  of  New 
York  on  the  subject  of  usury.  Also,  a  notice 
sent  from  the  office  of  tbe  Corbin  Banking 
Company,  New  York  City,  stating  when  tbe 
loan  and  interest  coupons  would  matnre,  and 
that  all  payments  must  be  made  at  said  office. 
The  defendant  testified:  "A  short  time  after 
1  borrowed  the  money  from  Sherwood,  I  re- 
ceived a  letter  from  the  Corbin  Banking  Com- 
pany stating  that  all  payments,  principal  and 
Interest,  must  be  made  at  its  office  In  New 
York  City."    Defendant  introduced  also  a 
written  agreement  signed  by  him,  dated  De- 
cember 1,  1887,  appointing  the  Corbin  Bank- 
ing Company  his  agent  and  anthorixlng  It  to 
negotiate  a  loan  of  $2,500  for  him,  to  be  se- 
cured by  a  deed  on  said  land,  and  agree- 
ing to  pay  $375  commissions  for  negotiating 
the  loan;  said  agreemmt  btfng  signed  at 
Warrenton,  Ga. 

John  T.  West  and  W.  M.  Hawes.  tot  plain- 
tiff in  errw,  Jas.  Whitehead  and  Anderaoa,. 
Felder  ft  Davif,  f(nr- defendant  In  error, 

FEB  OUBIAM.  Judgment  affirmed. 
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(99  Go.  81) 

BICHABDSON  et  al.  t.  ADAMS  et  at 
(Snprnne  Court  of  Oeorcla.    April  27,  1896.) 

PBTITtON  TO  MaRSHALABSBTS— Ucl/nFABIOOSNBM. 

It  appearing  from  a  general  riew  of  the 
entire  scope  of  the  plaintlffB'  petition  to  marshal 
the  assets  of  their  intestates  estate,  and  for 
other  relief  therewith  connected,  that  an  adjndi- 
eatioo  of  the  varionB  mattem  to  which  the  peti- 
tion relates  Is  essential  to  a  dae  and  proper  ad- 
ministration of  the  cetate,  the  petition  wsa  not 
demnrrable  as  being  mnltifarious,  or  becaase  of 
miejoinder  of  parties,  although  uie  relief  pray- 
ed against  some  of  the  defendants  was  of  a 
distinct  character  from  that  prayed  against 
others,  and,  as  to  many  of  them,  related  to 
matters  In  which  the  other  defendants  had  no 
intmst  or  eoncerB.  The  pIsintiflB  had  a  com- 
mon interest,  as  a^nst  all  of  the  defendants, 
in  haying  the  affairs  of  the  estate  so  adjusted 
as  to  enable  them  to  properly  ulminister  it,  and 
the  MTcral  interests  of  the  dtfendants  were 
sufficiently  CMineeted  to  render  all  of  them 
proper  parties.  Accordingly,  the  court  erred 
in  BUfltaming  a  demurrer  to  toe  petition.  Bank 
T.  Bartlett,  71  Ga.  804-406,  and  aothorities 
there  cited:  Cohen,  T.  Wolff,  17  8.  B.  1029,  »2 
Ga.  190;  Bowden  t.  Achor,  22  S.  B.  284,  95 
Ga.  243. 
(Syllabus  by  the  Court.) 

Blmv  fmn  superior  conrt.  Hart  county; 
Seaborn  Reese,  Judge. 

Petition  M.  M.  BlcliardBon  and  Harrl- 
■on  A.  Teasley,  admlnlstraton  of  Ttaomas 
J,  Teasle7,  deceased,  against  Lncy  B.  Adams 
and  others,  to  marshal  assets  of  their  in- 
testate's efttate,  and  for  other  relief.  There 
was  a  judgment  sustaining  a  demurrer  to 
the  petition,  and  plaintiffs  bring  error.  Be- 
Tersed. 

The  following  Is  the  official  report: 
The  petition  of  M.  M.  Richardson  and 
Harrison  A.  Teasley,  administrators  of 
Thomas  J.  Teasley,  against  Lucy  E,  Adams 
et  al.,  as  amended,  was  demurred  to,  and  the 
demurrer  sustained,  to  which  ruling  plain- 
tiffs excepted.  The  petition  alleged:  Thom- 
as J.  Teasley  died  October  15, 1S91,  Intestate. 
On  January  4,  1892,  petitioners  duly  quali- 
fied as  his  administrators.  Thomas  J.  Teas- 
ley  was  married  three  times:  His  first  wife 
was  Martha  W.,  by  whom  he  had  the  fol-, 
lowing  children:  J.  M.,  W.  A.,  and  John  J. 
Teasley,  Lucy  E.,  wife  of  M.  P.  Adams, 
Eliza  A,  wife  of  W.  H.  H.  Adams,  Sophronia 
M.  Brown,  DrucUla  A.  Fleming,  and  Martha 
Maxwell.-  In  1862  John  J.  Teasley  died, 
leaving  no  children,  but  leaving  a  widow, 
now  Prances  Glenn.  On  April  29.  1880,  W. 
A  Teasley  died,  leaving  as  his  heirs  G.  T. 
J.  Teasley  and  Oscar  Teasley,  a  minor.  In 
J 872  Mrs.  Pleming  died,  leaving  as  her  heirs 
Jeff  Pleming,  who  died  In  1872,  leaving  a 
child  named  Ada;  Mattle  Pleming,  who 
married  Bart  Moss,  and  who  died  May  12, 
1887,  leaving  the  following  children:  Annie 
M.  L.  Moss,  Lnla  W.  Moss,  Arthur  R.  Moss, 
L,  8.  Moss,  and  W.  J.  Moss,  who  are  minors; 
also,  Alfred  Pleming  and  Woriey  Pleming. 
On  May  31,  1SS4,  James  M.  Teasley  died, 
leaving  as  his  heirs  the  following  children: 
ElUat  G.  Mewbom.  Walla  Brown.  Lula 
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Pulllam.  SalUe  Watt,  WnHe  Teasley,  a  ml- 
•  nor,  Texas  Mewbom.  and  Juddle  Teasley,  a 
minor.  On  March  31,  1870,  Martha  Max- 
well died,  leaving  the  following  children 
as  her  heirs:  John  M.,  Thomas  J.,  Jamra 
and  E.  O.  Maxwell,  and  Mary  E.  Gason. 
In  1873  Sophronia  M.  J.  Brown  died,  leav- 
ing one  child,  J.  J.  B.  Brown,  as  her  heir  at 
law.  The  second  wife  of  Thomas  J.  Teas- 
ley  was  Nancy  Mewbom,  by  whom  he  had 
the  following  children:  Martin,  H.  A.  and 
Thomas  J.  Teasley,  and  Mary  Eaverson.  In 
April,  1889,  Martin  Teasley  died,  leaving 
as  bis  heirs  John  Teasley  and  Eliza  Sadler. 
On  December  21,  1889,  Mary  Eaverson  died, 
leaving  the  following  children  as  her  heirs: 
Harper  Eaverson,  who  died  In  1890,  leaving 
the  following  children:  Julian  and  Maud 
Eaverson,  minors;  William  A.  Eaverson; 
Eula  Maxwell;  Bessie,  Fannie,  Harry,  and 
Thomas  Etiverson,  who  are  minors.  The 
third  wife  of  Thomas  J.  Teasley  was  Mrs. 
Rebecca  E.  Ward,  who  sorvired  him.  and 
by  whom  he  has  no  children.  At  the  time 
of  his  death  said  T.  J.  Teasley,  besides  tbe 
personal  property  received  by  Rebecca  E. 
Teasley,  as  hereafter  mentioned,  left  person- 
al property,  ^blch  has  been  sold  by  petition- 
ers, the  proceeds  amounting  to  $342.  On 
October  12,  1889,  said  T.  J.  Teasley  con- 
veyed to  Rebecca  B.  Teasley  a  tract  of  land 
in  Hart  county  of  100  acres,  by  deed,  copy 
of  which  is  attached,  marked  "Exhibit  A." 
On  November  30,  1891,  under  a  settlement 
or  agreement  between  the  helra  at  law  of 
Thomas  J.  Teasley  and  Rebecca  E.  Teasley, 
the  latter  received  and  accepted  certain  ar- 
ticles of  personalty,  and  a  tract  of  land  In 
Hart  county,  which  had  been  previously 
conveyed  to  her  by  said  Teasley,  containing 
67  acres,  In  Hen  of  dower  and  year's  sup- 
port, and  relinquished  all  her  Interest,  title, 
and  claim  in  said  tract  of  100  acres,  -and  the 
same  thereby  became  assets  of  the  eetati". 
Copy  of  this  agreement  of  settlement  Is  at- 
tached as  Exhibit  B.  Various  creditors  of 
the  estate  have  proved  and  filed  their  claims 
against  It,  a  list  of  whom  Is  attached,  wlti 
their  place  of  residence,  and  amount  of 
claims,  as  Exhibit  C.  Certain  claims  which 
were  prior  claims  against  the  estate  and  nec- 
essary expenses  of  administration  have  been 
paid  by  petitioners,  and  should  be  allowed 
by  the  court  as  credits  In  the  settlement  of 
the  estate.  List  Is  annexed  as  Exhibit  D. 
Petitioners  are  imable  to  ascertain  what 
other  claims  there  are  against  the  estate, 
or  the  amount  and  legal  dignity  thereof,  and 
they  are  unable  to  ascertain  fully  what  are 
the  assets  of  the  estate.  About  October  12, 
1889,  Thomas  J.  Teasley  had  hia  land  divid- 
ed up  into  lots  or  parcels,  and  made  volun- 
tary conveyances  thereof  as  follows;  To 
Lucy  E.  Adams  a  tract  in  Hart  county  of 
81  »/b  acres,  by  deed,  copy  of  which  Is  at- 
tached as  Exhibit  E;  to  John  A.  J.  Teasley 
and  Eliza  C.  Sadler,  a  tract  in  Hart  oounty 
of  77  i/t  acres,  by  deed,  copy  of  which  Is 
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attached  as  Exhibit  F;  to  Eliza  Adams  a 
tract  In  Elbert  county  of  62  */8  acres,  by 
deed,  copy  of  wnlch  Is  attached  as  Exhibit 
G;  to  the  children  of  DruclUa  A.  Fleming  a 
tract  In  Hart  county  of  44  i/s  acres,  by  deed, 
copy  of  which  Is  attached  as  Exhibit  H; 
to  a.  T.  J.  Teasley  and  Oscar  Teasley  a 
ttaet  in  Hart  comity  of  65  acres,  by  deed, 
copy  of  which  Is  attached  as  Exhibit  I;  to 
the  children  of  James  W.  Teasley  a  tract 
In  Eltjert  county  of  about  S3  acres,  by  deed, 
copy  of  which  Is  attached  as  Exhibit  J;  and 
to  the  children  of  Martha  Maxw^  a  tract 
In  Elbert  county  of  about  86  acres,  by  deed, 
copy  of  which  is  attached  as  Exhibit  K.  In 
making  said  conveyances  certain  of  the  chil- 
dren of  said  Thomas  3.  Teasley,  to  wit.  Maty 
EaTerson's  children,  H.  A.  and  Thomas  J. 
Teasley,  and  J.  J.  B.  Brown,  were  left  out 
entirely  from  sharing  in  his  property.  He 
was  quite  an  old  man,  feeble  in  mind  and 
iMdy,  childish  and  whimsical,  with  preju- 
dices easily  aroused,  and  easily  Inflomced. 
At  the  time  said  couTeyances  were  made, 
from  advanced  kge  and  imbecility,  he  did 
not  hare  AifBclent  mental  capacity  to  mate 
n  valid  conTeyanee,  and  said  deeds  are  void, 
nnd  he  was  Illegally  and  unduly  influenced 
to  make  them;  and  the  property  described 
therein  is  assets  of  his  estate,  subject  to  be 
administered  for  payment  of  debts  and  eqnal 
dlTlslon  among  his  heirs.  Said  deeds  should 
be  canf^led,  and  the  lands  therein  conveyed 
be  recovered  for  the  purpose  of  adminlstra- 
ilon.  On  February  28,  1883,  Eliza  G.  Mew- 
Iiom  and  13ie  other  children  of  James  M. 
Teasley,  and  A.  J.  Mewbom,  suing  for  his 
wife,  Eliza  G.,  and  as  next  friend  of  Jnddie 
Teasley,  brought  suit  against  petitioners  to 
the  next  March  term,  1898,  of  Hart  superior 
court,  alleging  that  Thomas  J.  Teasley  was 
liable  to  them  as  trustee,  for  a  large  sum, 
imder  legacies  left  their  grandmother,  said 
Martha '  W.  Teasley,  under  the  wills  of 
James  Teasley  and  Beveriy  Allen.  This  suit 
Is  now  pending,  and  copy  la  attached  as 
Exhibit  U  On  February  28,  1893,  John  M. 
Maxwell  and  the  other  children  of  said 
Martha  Maxwell  bnmght  a  similar  suit  to 
tlie  same  court  against  petitioners,  which  Is 
atlU  pending,  and  copy  of  which  la  attaclied 
as  Exhibit  M.  On  the  same  day,  and  to  the 
same  court,  J.  J.  B.  Brown  brought  a  sim- 
ilar sutt  against  petitioners,  which  is  now 
pending,  and  copy  of  which  Is  attached  as 
Exhibit  N.  Said  suits  are  barred  by  the 
statute  of  limitations,  and  Thomas  J.  Teas- 
1^  did  not  owe  the  amount  therein  claimed, 
or  any  part  thereof.  The  amount  and  dig- 
nity of  the  claims  being  undetermined,  and 
the  amount  of  assets  being  likewise  unde- 
termined, as  above  stated,  petitioners  can- 
not tell  whether  or  not  the  estate  is  solvent, 
and  therefore  cannot  determine  what  daims 
should  be  paid.  If  separate  suits  are  main- 
tained on  each  claim,  and  separate  suits  to 
recover  the  assets  of  the  estate,  a  great  por- 
tion thereof  may  be  lost  In  litigation,  owing 


to  a  multiplicity  of  suits.  The  parties  hold- 
ing the  lands  described  In  the  deeds  above 
alleged  to  be  void  may  sell  or  Incumber 
said  lands  so  that  they  cannot  be  reeovmd 
for  the  estate.  Therefore  i>etitionen  brine 
this  petition,  In  ordw  to  avoid  a  multlpUc- 
ity  of  suits,  cancel  said  illegal  deeds,  and 
Join  the  holders  of  the  land  under  said  deeds 
from  selling  or  incumbering  the  same,  to 
fix  the  amount  and  dignity  of  tile  claims 
against  the  estate,  to  ascwtain  and  recov- 
er the  assets  of  the  same,  to  fully  and  prop- 
erly marshal  said  assets,  and  to  settie  by 
one  suit  and  decree  the  rlghte  of  all  parties 
at  interest  They  therefore  pray:  0-)  That 
the.  settlement  between  Rebecca  B.  Teasl^ 
and  the  heirs  of  Thomas  J.  Teasley,  of  No- 
vember 30, 1891,  be  approved  and  confirmed. 

(2)  That  all  of  the  creditors  who  have 
proved  and  filed  claims  against  the  estate, 
and  all  who  may,  hereafter  do  so,  be  re- 
strained from  proKcuting  suit  on  their 
claims  until  final  Judgment  on  this  petition. 

(3)  That  plaintiffs  In  the  suite  above  de- 
scribed be  restrained  from  further  prosecut- 
ing the  same  until  final  Judgment  on  this 
petition.  (49  That  the  parties  holding  the 
lands  described  In  tiie  deeds  attached  above 
be  restrained  from  selling  or  Incumbering: 
the  lands;  that  the  deeds  be  set  aside,  and 
the  lands  be  declared  to  be  assete  of  the  es- 
tate of  Thomas  J.  Teasl^.  OS)  Tliat  the 
holders  of  said  deeds,  and  the  other  heirs 
at  law  and  parties  interested  in  th6  estate, 
be  required  to  come  in  and  interplead  and 
determine  the  validity  of  said  deeds.  (G) 
That  all  the  creditors  of  the  estate,  as  well 
those  who  have  filed  suite  as  those  who  have 
not,  be  required  to  come  In  and  be  heard 
on  this  petition,  and  the  amount  and  dignity 
of  their  claims  be  determined  theretmder. 
(7)  That  the  court  fully  marshal  the  assets 
of  the  estete,  and  make  snch  decree  as  will 
protect  petitioners  in  paying  out  the  fundx 
of  the  estete.  ^  That  the  amount  and 
character  of  the  assete  of  the  estete  be  as- 
certained, and  the  amount,  character,  and 
dignity  of  all  claims  against  the  estete  be 
fixed.  (9)  That  all  parties  interested  have 
full  right  to  be  heard  on  all  issues  that  may 
arise  in  the  case.  (1(9  That  all  parties  in- 
terested be  served  with  a  copy  of  this  peti- 
tion, and  If  other  creditors  appear,  or  other 
parties  Interested  be  ascertained,  that  the 
cleric  of  the  court  have  leave  to  enter  their 
names  as  defendante,  and  serve  them  with 
copy,  without  further  order.  (11)  That  the 
parties  holding  the  deeds  alleged  to  be  void 
be  required  to  bring  the  same  into  court  to 
be  canceled,  etc 

By  amendment,  petitioners  alleged:  The 
holders  of  the  deeds  atteched  tauduleutly 
comiplred,  and,  by  importunlU«  and  pa- 
suasions,  induced  Thomas  J.  Teasley  to 
make  said  conveyances;  he  being  at  ttie 
time  an  old  and  infirm  man,  In  an  imbecile 
condition,  and  not  capaUe  of  making  valid 
conveyances  of  property.  And  said  parties, 
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confederating,  did,  by  misrepresentation  of 
facts  to  Thomas  J.  Teasley,  arouse  the  prej- 
udices of  a  feeble  and  whimsical  old  man 
against  Harrison  Teasley  and  the  other  chil- 
dren to  whom  he  conreyed  nothing,  and 
fraudulently  obtained  for  themselves  con- 
Teyancea  of  all  the  property  of  Thomas  J. 
Teasley,  entirely  excluding  Harrison  Teas- 
ley  and  the  other  children,  and  stripping 
himself  of  any  means  of  support  In  his  old 
a^e,  helpless  and  dependent.  Thomas  J. 
Teasley  was  laboring  under  a  mistake  of 
fact  and  mental  delusion  as  to  the  relation 
existing  t>etween  him  and  Harrison  Teasley 
and  the  other  children  so  excluded,  which 
mistake  and  delusion  were  brought  about 
by  the  false  and  fraudulent  representations, 
statements,  and  "artlflctal"  practices  of  the 
holders  of  the  said  deeds.  For  all  of  which 
reasons  the  deeds  were  invalid,  and  should 
be  canceled.  By  further  amendment,  i>etl- 
tloners  alleged:  Th«  possession  of  the  lands 
described  in  said  deeds  heretofore  attacked 
never  passed  out  of  Thomas  J.  Teasley  dur- 
ing his  life,  and  the  holders  of  said  pretend- 
ed deeds  unlawfully  took  possession  of  said 
land  after  the  death  of  Thomas  J.  Teasley. 

The  demurrer  was  upon  the  following 
grounds:  (1)  No  valid  grounds  for  the  relief 
sought  for  are  set  out  (2)  No  valid  or  auSB.- 
clent  cause  for  the  injunction  prayed  Is  set 
out.  (3)  No  valid  or  sufficient  cause  of  ac- 
tion Is  set  out  against  either  of  defendants, 
and  of  the  several  causes  of  action  in  the 
petition.  (4)  The  petition  Is  multifarious. 
(13)  There  Is  a  misjoinder  of  defendants. 

Jas.  H.  Skelton  and  A.  6.  McCurry,  for 
plaintiffs  In  error.  Jos.  N.  Worley  and  O. 
G.  Brown,  for  d^endants  In  error. 

I PBB  CURIAM.  Judgment  reversed.  ■ 


(W  Ol  18) 

OABNEB  V.  COHBN. 
(Supreme  Court  ot  Geori^    April  27,  1886.) 

NBeOTIABI.B  IhSTBCHBHTS— CoSStDBBATION— Sn- 

Oww — ExBcuTioif— Aftidavit  ot  Iu,>- 

OAUTT— BOFrtClBNOT. 

It  wu  error  to  strike,  on  the  ground 
that  the  same  was  insnffident  In  law,  an  affida- 
vit of  iilepility  filed  as  a  defense  to  the  foreclo- 
snre  of  a  chattel  mortgage  given  to  secm-e  tlie 

{tayment  of  promissory  notes;  the  affidavit  al- 
e^ng  facts  showing  failure  of  consideration 
in  the  notes,  and  also  setting  up  a  set-off  against 
the  plaintiff's  demand. 
(Syllabus  by  the  Court.) 

Error frmn  superior  conit,  HancoCk  county; 
Seaborn  Beese,  Judge. 

Execution  on  the  application  of  Louis 
Cohen  against  Fields  Ghim».  Defendant  In- 
tenxMed  an  affidavit  of  Illegality,  which  was 
stricken  out  on  motion,  and  he  brings  error. 
Reversed.  - 

The  following  Is  the  official  report: 
An  execution  Issuing  from  the  foreclosure 
of  a  chattel  mortgage  In  favor  of  1*  Cohen 


against  F.  Gamer  was  levied  upon  one  12- 
hoise  power  Farquhar  engine;  one  No.  3  Far- 
quhar  sawmill,  with  48  Inserted  "tooth"  At- 
kins saw,  and  60  feet  of  belting  and  fixtures; 
one  road  cart;  and  one  open  top  buggy.  De-' 
fendant  Interposed  an  affidavit  of  Illegality. 
On  motion  of  plaintiff  the  Illegality  was 
stricken  as  Insufficient  In  law,  to  which  rul- 
ing defendant  excepted.  The  grounds  of  Il- 
legality were:  (1)  Defendant  Is  not  indebted 
to  plaintiff  as  alleged  against  him.  (2)  De- 
fendant signed  the  mortgage  sued  on,  and  the 
notes,  under  the  following  circumstances: 
On  July  5,  1892,  he  had  purchased  of  S.  O. 
Lang  one  12  horse  power  Farquhar  engine, 
one  No.  3  Farquhar  sawmill,  with  48  inserted 
tooth  Atkins  saw,  and  belting  and  fixtures, 
for  the  sum  of  $1,049.96,  represented  by  three 
notes,— ?344,  due  October  1,  1892;  $346.32, 
due  January  6,  1893;  and  $359.64,  due  July  5, 
1893;  said  notes  reserving  the  titles  to  said 
property,~duly  recorded  July  5, 1893,  and  pay- 
able at  Louis  Cohen's  Bank  in  SandersvIIle, 
Oa.,  which  were  negotiable.  This  defendant 
paid  off  and  discharged  the  first  of  said  notes 
on  or  before  July  1,  1893,  and  took  up  said 
note,  and  executed  the  mortgage  sued  on,  and 
the  two  notes  secured  by  it,  in  lieu  of  two 
notes  for  same  amount  named  above,  and  In 
consideration  of  them,  to  Louis  Cohen,  In  his 
presence,  and  in  the  presence  of  the  said  S. 
F.  Lang,  under  agreeihent  that  said  two 
notes  were  to  be  surrendered.  After  obtain 
lug  possession  of  said  last>named  mortgage  or 
note,  the  said  Louis  Cohen  and  3.  G.  Lang  de- 
clined to  surrender  said  first-mentioned  notes, 
stating  that  they  did  not  have  them  at  the 
time,  and  also  declined  to  surrender  the  mort- 
gage and  notes  Just  executed,  which  said 
failure  and  refusal  operate  as  a  fraud  on  the 
rights  of  the  defendant,  practiced  In  their  pro- 
curement,and  theyarethereforewithout  legal 
consideration  and  are  void.  Said  outstand- 
ing notes,  being  negotiable  and  duly  recorded, 
are  a  legal  claim  against  defendant,  and  re- 
serving the  title  in  the  bolder  unless  they  arv 
surrendered.  Defendant  Is  advised  he  had 
no  right  to  execute  the  mortgage  and  notes 
sued  on;  would  not  have  done  so  but  foi- 
their  promised  surrender.  (3)  He  (defend- 
ant) paid  to  S.  Q.  Lang  the  sum  of  $20  over 
and  above  the  first  note,  taken  up  July  1, 1893, 
which  was  to  have  been  credited  on  the  sec- 
ond note,  and  also  on  the  note  in  lieu  of  It, 
payable  to  Cohen,  and  this  respondent  ex- 
presses surprise  that  said  credit  has  not  been 
made  as  It  should  have  been.  This  defend- 
ant also  transferred  a  note  of  A.  Johnson  to 
S.  G.  Lang  for  $73,  under  an  agreement  that 
$50  was  to  be  applied  to  a  private  account  of 
said  S.  G.  Lang,  and  the  balance  to  said  note, 
which  said  note  of  Alonzo  Johnson  has  been 
collected  by  said  S.  Q.  Lang,  and  said  pay- 
ment has  not  been  so  applied.  This  agree- 
ment was  In  writing,  dated  December  9, 1893. 
This  defendant  also  paid  to  Louis  Cohen,  at 
his  bank,  the  place  where  all  these  notes  were 
payable,  the  sum  of  $150,  February  16, 1894, 
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tor  which  no  credit  has  been  recorded;  and 
this  defeDdant  expressly  charges  that  there 
Is,  and  has  been  all  £he  time,  collusion  be- 
,tween  the  said  S.  O.  Lang  and  Lonls  Cohen. 

Lewis  &  Moore,  for  plaintiff  In  error.  Har^ 
ris  &  Rawllngs  and  T.  M.  Hunt,  (or  defendant 
In  error. 

PEBOUBXAM.  Judgment  rereised. 


(9S  Ofc  T8> 

AUGUSTA  80UTHEBM  B.  CO.  t.  HILL. 
(Sttpreme  Court  at  Gecurgla.    April  27,  1896.) 

B&1I.ROAD  OOHPA^in— AOTION  FOR  STOOK  ElLLID 

— SurpiciKKOT  OP  Etidbncb. 
Although  the  eTldeoce  for  the  defeDdant 
tended  strongly  to  show  that  Ita  servants  in 
charge  of  the  traio  used  ordioary  aod  reason- 
able care  to  prevent  the  killmg  of  the  ptaintilTs 
horse,  yet  as  there  was  evidence  for  the  plain- 
tiff froDi  which,  if  true,  the  contrary  could  t>e 
reasonal>ly  inferred,  and  as  the  trial  judge  was 
satisfied  with  the  verdict,  thla  court,  will  not  set 
It  aaide. 
(Syilabos  hy  the  Conrt) 

Error  from  .superior  court,  Glascock  county; 
Seaborn  Reese,  Judge. 

Action  by  J.  H.  Hill  against  the  Augusta 
Southern  Railroad  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

The  fcdlowlng  Is  the  official  repmt: 
mil  sued  the  railroad  company  (or  the  kill- 
ing of  a  horse  by  the  running  of  Its  train, 
and  obtained  a  verdict  The  company  moved 
on  the  general  grounds  for  a  new  trial,  and 
the  motion  was  denied.  From  plaintiff's  tes- 
timony it  appears  that  be  turned  the  horse 
ont  to  graxe.  There  waa  no  stock  law  at  the 
place.  The  point  where  the  horse  was  struck 
was  about  half  a  mile  from  Gibson.  The  rail* 
road  track  was  carved  there.  It  was  half  a 
mile  from  a  crossing.  FlalntllTs  wife  testi- 
fied that  sbe  saw  the  aeddent.  The  train  had 
been  blowing,  and  was  going  towards  Gibson. 
It  was  running  as  lard  aa  It  couUL-^aster 
than  It  generally  wentr-and  It  looked  to  ber 
.like  It  was  trying  to  run  faster.  It  was  not 
Mowing  when  It  came  In  eight  of  her.  It ' 
was  a  quarter  of  a  mOe  from  the  ^ace  of  the 
accident  The  track  was  straight  where  the 
accident  occurred.  The  horse  waa  abont  SOO 
yards  In  front, of  the  train  ^en  they  flist 
came  In  sight  They  never  tried  to  st<q>  un- 
til they  got  nearly  to  the  trestle.  They  tried 
to  stop  Just  before  th^  got  to  the  horse. 
Th^  carried  the  horse  across  the  trestle  on 
the  cowcatcher,  and  threw  blm  In  the  field. 
They  had  been  blowing  at  the  horse  before 
she  saw  them.  She  saw  the  horse  when  he 
was  stmck.  He  was  about  2S  ;^rds  from 
the  trestle.  She  was  about  100  yarda  from 
the  stock  gap  or  trestle,  and  abont  15  yards 
from  the  railroad;  waa  smndlwg  on  the  bank. 


They  ran  the  horse  abont  SOO  yards  before 
they  killed  It  Another  witness  testified  that 
be  was  at  the  depot  when  the  train  arrived 
there,  and  heard  the  engineer  cursing  abont 
their  not  putting  on  brakes,  and  abont  not  be- 
ing able  to  stop,  and  heard  the  conductor  say 
the  brakes  were  broken.  Tb»  train  was  a 
mixed  train.  The  place  where  the  killing  oc- 
carred  Is  a  water  way  or  stock  gap  on  a  curve 
in  the  track.  Defendant  introduced  the  en- 
gineer, conductor,  fireman,  and  other  lAt- 
nesses.  Their  testimony  was  In  conflict  with 
that  for  the  plaintiff,  and  made  a  case  of  un- 
avoidable accident;  It  appearing  that  the 
horse  Jumped  npoa  the  track  about  80  or 
yards  ahead  of  the  train  (which  was  running 
down  grade,  on  schedule  time,  abont'18  miles 
an  hour),  and  it  was  Impossibie  to  stop  before 
striking  the  anhnal,  though  everything  pos- 
alble  was  done  to  avoid  the  coUisltm,  thst  tbe 
brakes  were  ai^Ued  promptly,  and  that  the 
testimony  as  to  statements  by  the  engineer 
and  conductor  at  the  depot  was  untrue. 

Leonard  Phlnl^y  and  B.  B.  Rogera,  for 
plaintiff  In  error.  B.  P.  Davis;  for  def^dant 

in  error. 

PER  CURIAH.  Judgment  aflirnwil. 


AUGUSTA  SOUTHERN  B.  CO.  v. 
WILLIAMS. 
(Snpreme  Coort  of  Georgia.   April  27.  U06b) 

AFFSAIf— KSOOBD— NSCESSITT  Of  BUSV  OV 
EVIUBHCB. 

1.  There  having  Ijeen  no  attempt  whatever 
to  nutke  a  brief  of  evidence  as  tbe  law  requires, 
bat  the  document  purporting  to  be  such  brief 
coasisting  of  a  full  straographic  report  of  tbe 
testimony,  containing  ail  the  questions  to  the 
witnesses,  and  their  answers,  and  ther«for  be- 
ing in  total  disregard  of  the  requirements  of 
the  supreme  court  practice  act  of  1880.  this 
court  will  not  examine  the  same  for  the  pur- 
pose of  determining  whether  or  not  the  verdict 
is  supported  by  the  evidence. 

2.  It  also  appearing  that  tbe  legal  ques- 
tions presented  bv  the  motion  for  a  new  trial 
cannot  be  propM-ly  determined  without  refer- 
ence to  the  evidence,  these  questions  will  not 
be  considered. 

8.  No  agreement  or  nnderatanding  of  coun- 
sel can  dispense  with  the  requirements  of  tbe 
law  KM  to  the  manner  in  which  l>rlel!B  at  evi* 
deuce  shall  be  prepared. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Glascock  coun- 
ty; Seaborn  Reese.  Judge. 

Action  between  the  Augusta  Southern  Rail- 
road Company  and  Jolm  B.  WiiUama,  There 
was  a  Judgment  (or  tbe  latter,  and  the  for- 
mer  brings  error.  Affirmed. 

Leonard  Pbinl^  and  B.  B.  Bogen.  for 
plaintiff  In  error.  Jaa.  Whit^iead,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  afllriiHriL 
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(W  Or.  20n 

WELLS  T.  STATB. 
(Bniveine  Court  of  OeorgU.    Hay  4,  1806.) 

CBtmlfAL   LaIT— ClKCDIISTAMTIAI.  BTn)BVOB~-Iir- 

mtUCTIORS. 

L  Following  the  AeeMora  of  this  conrt  Id 
the  case  of  Toons  t.  State,  20  S.  B.  270,  95  Oa. 
466,  and  the  cases  there  dted.  It  Is  not  in  riew 
of  the  eridence  disclosed  br  uie  record,  and  of 
the  fact  that  the  court  fully  aod  correctly  io- 
Btmcted  the  jary  concemlnK  the  law  applica- 
ble in  cases  of  circnmstantrnl  evidence,  cause 
for  a  new  trial  that  the  followins  sdditloDal 
charge  was  giTen:  "If  the  drcnmstances  are 
such  88  to  carry  conrlctlon  to  your  mtads  be- 
yond a  reasonsble  doubt  that  the  defendant  ts 
snilty.  and  are  such  as  the  defendant  might 
explain  away,  and  he  fails  so  to  do,  then  yon 
would  be  authorixed  to  find  the  defendant 
»nilty." 

2.  There  was  no  material  error  In  rejecting 
eridence,  nor  In  the  charges  complained  of,  nor 
in  refQKing  to  give  the  cbarges  requested. 

3.  The  eTideuce  as  to  the  eorpiw  delicti  was 
stronger  than  at  the  last  preeedinir  trial,  and, 
taken  altogether,  tended  more  satufaetorily  to 
establish  the  guilt  of  the  accused,  and  was  suf- 
fident  to  warrant  the  verdict.  This  court, 
therefore,  will  not  again  OTerrule  tiie  discretion 
of  the  trial  judge  in  refnring  to  fiant  a  new 
trial 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Monroe  connt;; 
J.  6.  Williamson,  Judge. 

Alex  W.  Wdla  wna  cocTlcted  of  arson,  and 
brings  error.  Affirmed.  For  oplntoo  on  for- 
mer appeal,  see  22  S.  £L  958, 

Persons  &  PeraonB,  Stone  A  Clarfe,  and  J. 
B.  Castlebery,  ft»r  plalntUt  in  error.  O.  H. 
B.  Bloodworth,  SoL  Gen.,  for  tba  Statet 

PEJB  CURIAM.  Judgment  ai&rmed. 

(N  Oa.  SOO)  — • 

STEPHBNS  T.  STATB. 
(Supreme  Court  of  Georgia.    May  4,  ISM.) 
Vkw  Trial— Nkwi,t-Di80otbssd  Etidbitcb. 
The   newly-discovered    evidence  being 
■nch  as  would  probably  produce  a  different  ver- 
dict, and  the  showing  as  to  diligence — so  far, 
at  least,  as  relates  to  two  of  the  newly-discov- 
ered witnrasee— -being  snffident,  a  new  trial 
■bonld  have  been  granted. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bloyd  connty; 
G.  A.  H.  Harris,  Judge. 

James  H.  Stephens  was  conTleted  of  bm*- 
glary,  and  brings  error.  Reversed. 

The  following  Is  the  official  report: 
Stephens  was  indicted  for  the  offense  of 
burglary,  alleged  to  have  been  committed, 
April  17,  1895,  in  brealtliig  and  entering  the 
storehouse  of  N.  C.  Landers  with  Intent  to 
steal,  and  taking  and  carrying  away  there- 
from $450.27,  the  property  of  N.  O.  lenders, 
with  intent  to  steal  the  same.  He  was  found 
guilty,  and,  bis  motion  for  new  trial  being 
overruled,  excepted.  The  motion  was  upon 
the  generai  grouuds  that  the  verdict  was  con- 
trary to  law.  evidence,  etc  Further,  t>ecause 
of  newly-discoTcred  evidence.  In  support  of 
this  ground,  movant  produced  the  affidavit  of 
Robert  H.  Stephens:  He  was  at  the  store- 


house of  N,  C.  Landers  on  the  night  on  which 
the  money  was  lost  therefrom,  on  account  of 
which  defendant  waa  convicted  of  burglary. 
A  number  of  persona,  Including  defendant, 
were  there.  About  9  o'clock  p.  m.  all  left  the 
store  except  Berry  and  Jesse  Landers,  sons 
of  N.  O.  Landers.  Defendant,  after  leaving 
the  store,  went  back  to  the  store,  and  depo- 
nent followed  him.  Defendant  called  Berry 
Landers,  who  let  him  In  at  the  door.  Depo* 
nent.then  went  around  to  the  window  of  the 
store,  and  saw  defendant  and  Berry  and 
Jesse  Landers  playing  poker  for  money,  and 
deponent  then  left  Also,  the  affidavit  of  S. 
C.  Scott:  On  the  night  In  question  he  passed 
the  store  of  N.  C.  Landers  at  about  12  o'clock. 
Hearing  a  noise  and  seeing  a  light  in  the 
store,  he  went  to  the  window,  and  saw  Berry 
and  Jesse  I^anders  and  defendant  In  the 
store,  playing  cards  for  money.  Also,  the  af- 
fidavit of  Mrs.  David  Pyle:  On  the  night  In 
question  her  husband  came  home  about  9 
o'clock.  After  he  came  home  she  heard  walk- 
ing and  talking  out  at  the  store,  which  was 
from  SO  to  75  yards  from  her  house.  After- 
wards some  one  came  and  knocked  at  her 
back  door,  and  then  went  back  ont  to  the 
store,  and  stood  on  the  porch  and  talked,  and 
then  went  In  the  store  and  shut  the  door. 
This  was  about  10  o'clock  p.  m.  She  heard 
them  out  at  the  store  till  about  12  o'clock  that 
night,  when  they  opened  the  front  door,  and 
one  came  out,  and  the  other  went  back 
through  the  store.  Also,  the  affidavita  of  de- 
fendant and  his  counsel  as  to  their  Ignorance 
of  the  above  alleged  newly-discovered  evi- 
dence nntll  after  the  trial,  and  as  to  their 
diligence  In  preparing  for  trial;  and  affida- 
Tits  of  six  persons  ihat  Scott,  Mrs.  Pyle,  and 
Robert  H.  Stephens  were  persons  of  good 
character  and  veracity.  Briefly  stated,  the 
evidence  fw.  the  state  was  to  the  effect  that 
the  money  waa  left  at  night  In  the  safe  of  N. 
O.  lenders,  and  In  a  vault  In  that  safe.  Ber- 
ry Landers  knew  the  combination,  and  had 
one  of  the  keys  to  the  vault,  his  father  hav- 
ing the  other.  Berry  Landers  slept  In  a  bock 
room  of  the  store,  about  40  or  SO  feet  from 
the  safe.  When  be  went  to  bed  that  night  he 
had  the  key  to  the  vault  In  his  breeches  pock- 
et It  was  found  the  next  morning  lying  on 
the  counter,  about  half-way  from  the  safe  to 
the  front  door.  The  safe  door  was  closed, 
but  was  unlocked,  and  one  of  the  vault  doors 
was  unlocked.  Defendant  had  a  key  which 
would  unlock  the  front  door  of  the  store. 
After  he  was  arrested  he  stated  that  his  part- 
ner, by  the  name  of  Glass,  went  in,  and  he 
(defendant)  stood  at  the  door  and  watched; 
that  he  unlocked  the  store  and  went  in. 
Berry  Landers  testified,  among  other  things, 
that  be  slept  In  the  back  room  of  the  store 
that  night;  that  he  does  not  know  whether 
the  safe  was  locked  that  day  or  evening  or 
not;  that  his  brother  slept  with  him  that 
night;  that  it  was  his  (witness')  business  to 
lock  the  safe,  but  he  knows  he  did  not  lock  It 
that  night;  that  he  bad  not  been  In  the  safe 
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that  day,  and  his  father  had  not,  that  he 
knew  of,  though  his  father  could  have  gone 
Into  It  while  he  went  to  breakfast;  that  de- 
fendant was  In  the  store  that  night  till  wit- 
nera  shut  up,  about  8  o'clock;  that  he  might 
have  played  poker  with  defendant  but  did 
not  do  no  that  night,  nor  did  he  play  poker 
with  any  one  else  that  night;  that  defendant 
did  not  gamble  with  him  and  get  any  of  the 
money;  that  he  knew  nothing  about  defend- 
ant's taking  the  money  until  the  next  morn- 
ing; that  he  went  to  bed  with  bU  breeches 
at  the  head  of  his  bed,  and  some  one  came  In 
and  got  them  out,  and  got  the  keys  ont  ot  his 
pocket,  and  be  did  not  wake  up;  and  that  he 
never  did  play  cards  and  bet  for  money,— 
played  that  night  for  nothing  but  fun.  The 
defendant's  statemenj;  was.  In  brief,  that  he 
won  the  money  from  the  sons  of  Landers  that 
night  at  poker;  that  he  left  the  store  with  bis 
brother,  and  tried  to  get  him  to  come  beck 
with  him  (defendant),  and  his  brother 
wouldn't,  and  he  (defendant)  went  on  down 
to  the  store  and  played  cards  with  the  boys 
tiU  he  bad  won  the  money;  that  after  be  bad 
won  the  money  the  boys  wanted  blm  to  gire 
It  back,  and  he  would  not  do  It,  and  then  tbey 
told  bim  that  If  he  would  go  off  and  stay  off 
they  wonid  stick  to  blm  If  they  ever  brought 
him  back;  and  that  be  bad  made  the  state- 
ment, after  his  arrest,  about  unlocking  the 
door  and  aiaea  getting  the  money,  etc,  be- 
cause he  did  not  want  to  give  the  boys  away, 
as  he  had  told  them  be  would  not,  and  they 
liad  said  they  would  stick  to  blm.  In  con- 
nection with  the  ttewly-dlscovered  evidence, 
there  was  an  afl9davlt  by  Robert  H.  Stephens 
that  be  Is  a  brother  of  defendant;  saw  bim 
sereral  times  during  the  three  m<mths  be  was 
In  Jail,  bad  talks  with  blm  about  his  caae, 
and  was  present  at  the  trial;  and  that  Scott,. 
Mrs.  Pyle,  and  other  affiants  before  xeferred' 
to,  live  from  half  a  mile  to  a  mUe  from  de- 
fendant's home. 

Seaborn  Wright,  for  plaintiff  in  mor.  W. 
J.  Nnnnally,  Sol.  Oen.,  for  the  State. 

PER  CURIAM.  Judgment  reversed. 


(»9  Ga.  90) 

BBRNSTEIM  T.  MTERS  (STORT, 
Garnishee). 

(Supreme  Ooort  of  Gecngla.    May  4,  iSM.) 

VeW  TEtAL— UlSCOKDOCr  OT  JUBT. 

1.  That  the  jnir  considered  and  diacuBsed 
B  newspaper  advertiBement  which  had  oot  been 
introdoced  in  eTidence  Is  not  of  itself  cause  for 
a  new  trial,  Dothing  as  to  the  contents  of  the 
advertisement  being  shown  except  that  it  re- 
ferred to  the  claimant  (a  woman)  as  "he,"  and  it 
being,  therefore.  Impossible  to  determine  what 
effect,  if  any,  such  adTertisement  may  have 
bad  npon  the  minds  of  the  Jury  in  their  delib- 
erations opon  the  case. 

2.  The  claimant  baTing  consented  that  a 
verdict  might  be  returned  into  court  in  her  ab- 
sence, the  fact  that  it  was  bo  returned  on  the 
Sabbath  day  is  not  cause  for  a  new  trial;  it 


(Qa. 

appearing  that  the  juir  had  been  previonsly 
sent  ont  to  make  np  tixeir  verdict,  and  that  they 
did  not  agree  upon  the  same  until  after  the 
Sabbath  began.  Henderson  t.  Reynolds,  10  8. 
E.  734.  84  Ga.  1B9. 

3.  The  eWdence  In  this  case  showed  that 
the  property  in  dispute  belonged  to  the  daim- 
aat.  and  there  was  no  eridence  to  warrant  a 
finding  to  the  coiitraTy. 
(Syllables  by  the  Conrt) 

Error  from  city  conrt  of  Glaifee;  Howell 

Cobb,  Judge. 

An  execution  leaned  upon  the  application 
of  S.  H.  Myers  against  3.  Bernstein,  and  one 
Story  was  summoned  as  garnishee.  Janle  S. 
Bernstein  Interposed  a  claim  to  tbe  attached 
ftmd,  and  from  a  Judgment  against  ber  tbe 
brings  error.  Reversed. 

The  following  is  tbe  (^dal  report: 
An  ezecuUon  In  favor  of  Myers  was  levied 
by  service  of  i^mlshment  iqton  Story.  Nei- 
ther the  execution,  nor  tbe  answer  of  Story, 
nor  tbe  summons  of  garnishment.  Is  set  out 
In  tbe  record.  The  axecntlon  Is  stated  to 
have  been  against  S.  Bemstdn.  The  proper- 
ty In  the  hands  of  tbe  garnishee  was  claimed 
by  Mrs.  Janle  S.  Bwnsteln.  There  was  a  ver- 
dict finding  the  iffoperty  subject  to  the  fl.  fa., 
and  against  the  claimant  and  tbe  security  on 
her  bond  to  dissdve  tbe  garnishment  Claim- 
ant moved  for  a  new  tilal,  and,  her  motion 
being  overruled,  excepted.  The  motion  was 
upon  the  general  grounds  that  tiie  verdict 
was  contrary  to  law,  evidence,  etc:  Further. 
be<».nse  the  Jury  bad  hi  thebr  room,  and  con- 
sidered while  makhig  np  their  verdict,  an 
advertisemoit  In  the  Athens  Banner,  in 
wfaldi  3.  a.  Bernstein  was  alluded  to  as  "he" 
(a  man),  said  advertisement  not  being  Intro- 
duced in  evidence,  and  the  cnuridoation  of 
tilie  same  by  the  Jury  being  Illegal;  movant 
sHeglng  that  said  advertisement  was  dis- 
cussed by,  members  of  the  July,  and  that  ssJd 
ocmduct  on  tbe  part  of  the  Jury,' or  some  mem- 
bers of  It,  was  hnproper.  and  prejudicial  to 
the  rights  of  <dalmant  Further,  by  way  of 
amendment,  because  tbe  Jiuy  trying  the  case 
considered  the  same  on  Sunday,  decided  and 
made  their  verdict  on  Sunday,  and  returned 
the  verdict  <mSnnday;  movant^s  counsel  hav- 
ing consented  to  the  return  of  tbe  verdict  and 
Its  reception  by  the  court  in  their  absence, 
but  not  having  consented  for  the  Jury  to  con- 
sidv  the  case  on  Sunday,  or  to  return  their 
verdict  on  Sunday.  Movant's  counsel,  not 
being  present  at  the  time  of  the  receptltm  of 
•the  verdict  toj  the  court  nor  being  notified 
of  tbe  same,  oould  not  ol^ect  at  the  ttane  the 
verdict  was  received.  No  evidence  upon  the 
last  two  grounds  of  the  motion  appears  to 
have  been  submitted.  Tbe  Judge  below  certi- 
fied that  tbe  recitals  of  fact.  In  the  original 
motion  were  true,  and  allowed  the  amend- 
ment, with  the  following  note:  'Tllie  court 
Instructed  the  Jury  they  could  not  consider 
the  case  on  Sunday,  but  If  they  notified  the 
court  on  Sunday  that  tb^  had  a^eed  on  a 
verdict,  the  court  would  receive  it  m  Sun- 
day," 


Digitized  by  Google 


BBOWN  0.  MoJUNKIN. 


855 


H.  C.  Tnck  and  G.  C.  Thomas,  for  plaintiff 
In  error.  E.  S.  Price  and  J.  J.  Strickland,  for 
defendant  In  error. 

PBB  OUBIAM.  Judgment  rerersed. 


(99  Oa.  93) 

BBED  T.  DE  LAPEBIEBB  et  aL 
(Sapr«ne  Court  of  Geqrgia.    May  11,  1896.) 

EXBODTtON — TbIAI.  UF  CljlIUS — RiOBT  TO  APPBAIi 

— JuROK — Disqualification — Epfbot. 
L  Where,  on  the  trial  of  a  claim  case  be- 
fore a  justice  of  the  peace,  the  magistrate  ren- 
dered a  judemMit  in  these  words:  "After  hear- 
ing the  eTidence  in  this  case,  it  Is  adjudged  and 
Offered  tliat  the  claim  be  dismissed  At  claim- 
ant's cost,  and  property  foond  subject,  and  the 
&.  fa.  prcKKed  a^nst  said  property,"— Add, 
that  this  was  an  adjudication  upon  the  merits 
of  the  claim,  and  that  it  was  the  claimant's 
right  to  enter  an  appeal  to  a  Jory  in  the  jus- 
tice's court 

2.  Such  an  appeal  haTing  been  entered, 
and  a  verdict  having  been  rendered  for  the 
claimant,  and  the  plaiutifF  having  taken  the 
case  up  by  certiorari,  it  was  error  to  sustain 
the  certiorari  'on  the  gronnd  that  the  only  effect 
of  the  judgment  rendwed  by  the  magistrate 
was  "to  dismiss  the  daim,"  and  to  hold  that  no 
appeai  to  the  inry  from  that  Judgment  could 
be  lawful. 

3.  The  burden  of  proof  being  upon  the 
plaintiffs,  and  it  not  appearing,  either  from  the 
petition  for  certiorari  or  the  magistrate's  an- 
swer, that  th^  made  out  even  a  prima  fade 
case  before  the  jury,  they  were,  in  no  view  of 
the  case,  entitled  to  a  verdict,  and  it  is  there- 
fore immaterial  whether  or  not  one  of  the  jury 
was  or  was  not  disqualified  by  reason  of  non- 
reridence  In  the  district  in  which  the  case  was 
tried.  The  certitoaii  ou^it  to  bare  been  ovei^ 
ruled  fenerally. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Hall  county; 
J.  J.  Kimsey,  Judge. 

Execution  on  the  appUcatton  of  De  Lape- 
riere  &  Smith  against  one  Brown.  J.  R. 
Reed  Interposed  a  dalm  to  property  seized 
thereunder,  and  from  a  Judgment  against 
blm  he  brings  error.  Beversed. 

The  following  is  the  official  report: 
Plaintiffs  foreclosed  a  mortgage  against 
Brown.  Upon  the  levy  of  the  execution. 
Reed  Interposed  a  claim  to  the  property. 
At  the  trial  plaintiffs  introduced  their  mort- 
gage with  the  date  of  its  record.  The  claim- 
ant introduced  a  note  in  favor  of  Johnson 
against  Brown,  principal,  and  Reed,  secu- 
rity; a  contract  between  Brown  and  Reed; 
and  the  testimony  of  Brown  "that  the  titles 
were  never  in  falm;  that  there  was  a  con- 
tract between  Brown  and  claimant."  The 
Justice  dismissed  the  claim  and  ordered  the 
execution  to  proceed.  Claimant  entered  an 
appeal  to  a  Jury  in  the  Justice's  court.  The 
same  evidence  was  introduced,  and  the  Jury 
found  the  property  not  subject.  One  of  the 
Jury  was  not  then  a  resident  of  said  district, 
but  was  a  resident  of  another  district  By 
certiorari  plaintiffs  alleged  that  the  rerdlct 
was  contrary  to  law  and  evidence;  that 
after  the  dismissal  of  the  claim  by  the  Jus- 
tice there  was  no  cause  to  appeal  to  a  Jury, 


and  claimant  did  not  appeal  the  decision 
dismissing  the  claim,  but  only  appealed  the 
Judgment  finding  the  property  subject,  and 
therefore  all  proceedings  since  said  dismiss- 
al were  null  and  void;  and  that  one  of  the 
Jurors  was  disqualified  to  serve,  but  plain- 
tiffs had  no  knowledge  of  this  fact  &nd  did' 
not  waive  the  disqualification.  The  supe- 
rior court  sustained  the  certiorari,  ordered 
that  the  verdict  be  set  aside  as  null  and  void, 
and  adjudged  that  there  was  no  case  pend- 
ing in  the  justice's  court  as  the  claimant 
did  not  except  to  the  dismissal  of  the  claim 
and  could  not  appeal  to  a  Jury  In  said  court 

W.  B.  Sloan  and  O.  H.  Prior,  for  plaintiff 
In  error.  Dean  &  HobtMV  Cor  def aidants  in  ei- 
Tor. 

PBB  CURIAM.  Judgment  nvexsed. 


(»  Ob.  »6) 

DYAB  T.  SCX>TT. 
^Supreme  Court  of  Georgia.    Uaj  11,  1886.) 

Appials  pboh  Justigb  CooaT  —  Jdhsdiotiohal 

Amoukt. 

This  case  is  controlled  by  the  decision 
of  this  court  in  Bell  v.  Davis,  IB  S.  £.  G4J,  93 
Ga.  233.    See  the  authorities  there  cited. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Bartow  coun- 
ty; T.  W.  Milner,  Judge. 

Action  between  J.  H.  Dyar  and  J.  E.  Scott 
There  was  a  judgment  for  the  latter,  and 
the  former  brings  error.  Affirmed. 

T.  O.  Milner  and  Harrison  A  Pe^lea,  for 
plaintiff  in  error.  J.  B.  Conyers  and  Konta 
&  Conyers,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 


(»  Oa.  91) 

BROWN  H  aL  T.  McJUNEIN  et  aL 
QSnpreme  Court  vt  Georgia.    May  11,  1806.) 

FOBOIBLB  DbTAI!»B— SDrriClESOT  OT  EVIDBHOB. 

Where  it  was  proved  that  persons  in 
possession  of  premises,  which  they  nad  enter- 
ed without  any  claim  of  right  "raised  a  terri- 
ble row,  gathered  up  rocks,"  ran  off  an  ageat 
who  was  demanding  possession  for  another 
party  who  had  the  right  of  possession,  threat- 
ened to  split  the  agent's  head  open,  kept  pos- 
session, and  subsequently,  when  another  agent 
of  the  same  party  came  to  demand  possession, 
"reared  and  charged,"  and  declared  that  they 
would  yield  possession  to  no  one  but  the  sher- 
iff, and  that  if  any  one  else  got  possession,  it 
would  be  OTer  their  dead  bodies,  there  vas  cer- 
tainly evidiNtce  to  warrant  a  finding  that  the 
detamer  was  fordble. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Habersham 
county;  J.  J.  Kimsey,  Judge. 

Action  by  John  McJtmkln  and  others 
against  Bill  Brown  and  others.  There  was 
a  Judgment  for  plaintiff^  and  defendants 
bring  error.  Affirmed. 

The  following  is  the  official  report: 

An  action  of  forcible  entry  and  detainer 
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wu  brong tat,  and  tbe  jury  found  forcible 
detainer  u  to  defendants,  and  possession 
for  the  plaintiffs.  On  certiorari  fUa  verdict 
was  sustained.  The  testimony  of  ttae  plain- 
tiffs was  that  about  tbree  years  ttrerlously 
ttaey  boi^ht  from  Price,  and  took  possession 
of,  the  property  described  !n  this  proceed- 
ing (a  house  and  lot  In  the  city  of  Toccoa), 
and  continued  to  rent  It  to  the  Hclntyres, 
who  llred  upon  It  After  th^  mored  ont, 
plaintiffs  rented  It  to  JIlea,  who  lived  there 
some  time.  In  September,  1804,  shortly 
after  be  mored  out,  defendants  took  posses- 
sion. Hearing  of  this,  plaintiffs  -went  to 
the  place  with  Glenn*  whom  tb^  ordered 
to  take  up  the  poets  of  a  fence  whieb  de- 
fendants were  bnlldms  In  tbe  yards,  and  to 
put  them  outside  tbe  premises.  He  began  to 
do  so;  wherenp(»i  defendants  *^lBed  a  terri- 
ble row,"  gathered  op  rocks,  and  threatened 
to  split  Glenn's  head. open,  ran  him  off  the 
place,  and  kept  possession.  The  property 
Is  an  nnlnclosed  lot,  lying  alongside  prop- 
erty owned  by  defendants.  They  bad  never 
claimed  possession  ot  property  prior  to  tbe 
time  before  named,  ^intlffs  never  agreed 
for  them  to  take  possession,  and,  before 
tbey  moved  In,  notified  them  not  to  do  so. 
Another  witness  testified  that  he  went,  as- 
plalntlffs'  agent,  to  try  to  get  possession  of 
the  lot;  and,  on  so  Inrormlng  defendants, 
they  "charged  and  reared,  and  said  that  no 
one  bat  the  sheriff  could  get  possession  of 
the  property,  and.  If  they  tried,  they  would 
do  so  over  defendants*  dead  body."  Witness 
then  returned  and  reported  to  ^aintlffs. 
One  of  defendants  testified:  *^e  are  In  pos- 
BcsMon  of  the  property  described.  Took 
pos8esBl<m  some  time  last  fall.  Jiles-  had 
moved  out,  and  we  went  in.  We  found  the 
door  open.  1  bought  my  property  In  187G. 
This  place  Is  on  the  side  of  where  I  live. 
It  is  a  separate  lot  I  got  the  surveyor, 
and  be  made  this  line,  and  put  me  In  pos- 
session. I  used  no  force  In  taking  posses- 
sion, and  I  had  never  been  in  possession  be- 
fore. This  lot  had  been  in  possession  of 
Price  nntU  be  sold  It  to  plaintiffs.  I  bought 
two  acres,  and  my  deed  had  been  changed 
to  one  acre  and  a  quarter.  I  went  to  Mr. 
Shirley,  end  he  told  me  to  go  on  off,  my 
deed  was  out  of  date,  bat  that  he  would 
come  down  and  see  me." 

Crane  &  Derby,  for  plaintiffs  In  error. 
Jones  &  Bowden,  for  defendante  In  error. 

PBB  CURIAM.  Judgment  affirmed. 


LITTLB  V.  ROOBRS. 

(Snpreme  Conrt  of  Georgia.    May  11,  1S86.) 

FOROBRT  —  SlOItATORB  BT  MaBK —  STANDARD  FOR 
COHPAKISO!T— BvtDBNCB  OF  HtONATCRB— 

SurrioiiifOT  or  Tbrdiot. 
1.  PromlBaory  notes  foand  amonr  the  p&- 

En  of  an  illiterate  deceased  person,  pnrport- 
l  to  have  been  signed  hj  him  with  hu  mark. 


(GiL 

and  which  he  bad  paid,  are,  on  the  trial  of  sa 
action  against  his  adminlatrator  upon  another 
ptomisgorr  note,  also  purporting  to  have  been 
signed  by  the  intestate  with  his  mark,  admiaal- 
ble  ia  evidence  for  the  purpose  of  oompfuing 
the  marks  on  these  notes  with  that  affixed  to 
the  note  in  suit,  the  defense  to  the  action  being 
that  this  latter  note  was  a  forgery.  The  gen- 
oineness  of  the  marks  upon  the  notes  offered 
for  this  pnrpose  might  be  inferred  from  the 
facts  aboTe  recited,  and  It  was  not  absolutdy 
easential  to  show  by  direct  proof  that  they 
were  actually  made  by  the  deceased.  In  oth- 
er words,  the  execution  of  the  notes  by  m^lriny 
marks  to  tbe  same  could  be  prored  by  circtlBQ- 
stantial  aa  well  as  by  direct  evid«ice. 

2.Whne  there  were  two  or  more  pleas, 
and  a  general  v«rdict  was  rendered  tor  the  de- 
fendant, without  specifying  upon  which  plea  or 
pleas  it  was  retomed,  and  the  verdict  was  re- 
ceived and  recorded  witboat  objection  from  ei- 
ther party,  the  fallare  of  the  verdict  to  ^w 
apon  which  of  the  pleas  it  rested,  or  that  ft  was 
baaed  upon  all  of  them,  will  not  be  cause  tor  a 
new  trial.  Code,  {  3560;  Rabun  t.  Raban,  61 
Ga.  647;  WUUama  t.  Onnnels,  66  Ga.  521; 
Bank  v.  Fi^m,  87  Ga.  624;  Dalton  v.  Drake, 
7&  Ga.  115;  Jones  v.  Grantham,  5  S.  SI  764,  80 
Ga.  472. 
<Syllabas  by  the  Court) 

Error  from  superior  coort  Milton  county; 

G.  F.  Gober,  Judge. 

Action  by  David  F.  Little  against  R.  N. 
Rogers,  admlnistrab^  of  Thomas  little,  de- 
ceased. There  was  a  Judgment  for  defend* 
ant,  and  plaintiff  brings  error.  Affirmed. 

Tbe  following  is  the  offidal  r^iort: 
The  petition  of  D.  F.  Uttle  aUe«ed  that 
Rogers,  as  administrator  of  Thomas  X4ttl^ 
deceased,  was  Indebted  to  lilm  besides 
Intei'est  and  attorney's  fees,  on  a  note  dated 
December  25,  1889.  and  due  December  25, 
1890,  signed  by  Thomas  Little,  and  payaUe 
to  plaintiff  or  bearer.  Defendant  pleaded 
non  est  factum.  Further,  that  soon  after  the 
death  of  Thomas  lAttl^  In  1881.  plaintiff  In- 
slated  on  defendant's  taking  the  admin istra- 
tlon,  assigning  as  a  reason  therefor  that 
Thomas  Little  was  not  in  debt  uid  tbat  de- 
fendant would  tiave  nothing  to  do  but  die- 
tribute  the  estate.  Further,  that  since  his  ap- 
pointment as  administrator  he  sued  plaintiff 
In  Gwinnett  superior  court,  and  collected 
from  him  (200,  and  also  siwd  bim  In  a  Justice 
court  in  Gwinnett  county,  and  collected  from 
him  $80,  and,  while  plaintiff  claimed  Indul- 
gence from  defendant,  plaintiff  never  men- 
tioned or  claimed  that  he  held  the  note  sued 
on.  Although  defendant  had  published  tbe 
usual  citation  to  creditors  to  file  their  claims 
for  payment  plaintiff  never  filed  this  note, 
nor  any  copy  or  notice  of  it  with  defend- 
ant Further,  that  plaintiff  sued  defendant 
to  the  January  term,  1894,  of  a  magistrate's 
court  on  a  false  account  for  f9S  claimed 
against  Thomas  Little,  which  he  never  ap- 
peared to  prosecute,  to  which  defendant  de- 
murred and  pleaded  the  statute  of  limita- 
tions, which  stood  for  hearing  on  January  20, 
1894,  and  on  January  16,  1894.  ^Intiff  filed 
tbe  present  suit  the  service  of  which  was  tbe 
first  notice  defendant  ever  had  of  plaintiff's 
claiming  to  have  the  note  soed  <m.  Further, 
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that  if  Thomas  Little  made  the  note  he  paid 
It  In  hie  lifetime.  There  waa  a  verdict  for 
defendaot,  and  plalntifF  excepts  to  a  refusal 
to  grant  his  motion  for  a  new  trial.  The  mo- 
tion was  upon  the  general  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc. 
Further,  because  the  verdict  should  be  set 
aside  because  it  was  a  verdict  simply  for  de- 
fendant, without  stating  upon  which  plea  it 
was  rendered,  the  pleas  of  uoQCst  factum  and 
of  payment  being  b^th  filed.  Because  the 
court  failed  to  direct  the  Jury  to  state  in  their 
verdict  upon  which  plea  they  found.  Because 
the  three  guano  notes  were  allowed  to  be  in- 
troduced In  evidence  over  the  objection  of 
plaintiff's  counsel;  that  is  to  say,  the  court 
erred  in  overruling  the  objection  of  plaintiff's 
counsel  to  the  Introduction  of  the  guano  notes 
signed  by  the  defendant,  which  were  intro- 
duced in  evidence  In  said  case.  The  objec- 
tion was  and  Is,  as  movant's  counsel  inslsta 
the  record  shows,  that  there  was  no  evidence 
at  the  time  said  notes  were  offered  in  evi- 
dence, nor  none  subsequent  thereto,  intro- 
duced to  show  ttiat  the  mark  or  signature  of 
the  deceased,  Thomas  Little,  on  said  notes, 
was  made  him,  as  no  witness  testified  that 
be  made  his  marlc  to  these  three  guano  notes. 
Plaintiff  Insisted  that  they  should  not  go  to 
the  Jury  as  evidence  for  the  purpose  of  show- 
ing that  the  marl^s  thereon  were  different 
from  the  marks  on  the  note  sued  <m,  which 
had  been  proven  to  tiave  been  made  by  said 
deceased.  This  last  ground  was  approved 
when  taken  in  connection  with  the  evidence 
of  certain  witnesses,  and  with  the  statement 
that  th^  notes  were  objected  to  on  the  ground 
that  no  witness  testified  that  Mr.  LltUe  bad 
made  his  mark  on  the  notes.  The  evidence 
of  said  witnesses  was  as  follows:  II.  M. 
Rogers  testified:  "I  have  seen  one' or  two  of 
old  man  Little's  marlcs.  I  did  not  see  him 
make  his  mark.  I  found  these  notes  among 
his  old  papers.  Hla  mark  Is  here,  by  these 
papers,  as  far  as  I  know.  His  family  treated 
those  as  his  papers,~a8  his  signature.  I 
mean  to  say,  I  don't  know  bis  mark,  except 
by  this  mark  that  purported  to  l>e  his.  I 
'don't  think  I  said  I  ever  saw  him  make  his 
mark.  I  can  only  say  from  the  notes  In  his 
possession,— the  notes  I  found.  These  were 
turned  over  to  me  as  his  paperB,-r4  great 
raft  of  them  l>e8ldes  these,— and  those  are 
notes  that  have  l>een  paid  off  and  taken  up 
by  him,  I  see  notes  here  for  guano  that  were 
paid  off.  I  never  paid  them. .  These  purport 
to  be  guano  notes."  R  D.  Little  testified: 
"I  think  they  were  recognized  as  his  notes. 
I  know  some  of  them  were  paid  off.  Here 
are  three  that  I  know  were  paid  off  by  my 
father.  I  have  seen  him  make  his  mark. 
The  mark  on  the  note  sued  on  is  not  made 
the  same  way  tbe  marks  I  bare  known  lilm 
to  make.  That  U  not  made  like  the  mark  on 
some  notes  he  has  made.  He  could  not  read 
or  write.  He  tiad  to  get  some  one  to  make 
his  mark  for  Mm,  and  he  signed  his  name  by 
making  his  marta;  or  taking  bold  of  tbe  pen 


and  having  some  one  sign  bis  name  for  him. 
I  did  not  see  him  make  his  mark  on  any  of 
those  notes,  and  I  don't  know  whether  he 
made  those  notes  or  not."  G.  W,  Little  tes- 
tified: "I  have  seen  my  father's  signature. 
I  don't  know  whether  he  signed  the  note  sued 
on.  It  does  not  look  like  his  mark.  I  can't 
say  whether  It  la  or  not  It  don't  look  like 
the  mark  I  have  seen  him  make.  Tba.t  is  all 
I  know  about  It.  I  ditm't  know  who  signed 
those  guano  notes.  I  don't  swear  my  father 
did  not  sign  them."  The  three  guano  notes 
were  dated,  respectively,  May  31  and  June  1, 
1887,  and  April  22,  1889.  Two  of  them  were 
payable  to  O.  W.  Scott  &  Co.,  and  the  other 
to  the  Georgia  Chemical  Works.  Two  of 
them  were  due  In  1887,  and  one  hi  1889. 
Two  of  them  purported  to  be  signed  1^ 
Thomas  Little,  by  his  mark,  and  the  other  by 
ThCKuas  liittie  and  another,  by  mark. 

a  H.  Brand  and  3.  F.  Brooks,  tor  plaintiff 
in  error.  H.  F.  Bell,  G.  P.  FhUUpB,  SL  Paw, 
T.  L.  Lewis,  and  B.  F.  SimpBon,  for  defend- 
ant In  error. 

FER  CURIAM.  Judgment  afflrmed. 


(W  Oa.  S0> 

BITBS  et  aL  V.  JORDAN. 
(Sniwane  Court  of  Georgia.    April  27,  1896.) 
Appbal— SorrtciBNOT  op  Rboobd— Taiu  —  In 

STRUOTION8. 

L  It  not  appearing  that  the  case  was  pend- 
ing in  the  superior  court  upon  an  appeal  from 
any  other  court,  it  cannot  be  detenuiaed  wheth- 
er or  not  tiie  judRe  erred  in  overruUng  a  mo- 
tion to  dismiss  the  case,  because  "the  court 
from  which  the  appeal  was  entered  had  no  jn- 
risdiction  of  the  some." 

2.  The  charge  requested  not  being  aptly 
adjusted  to  the  evidence,  then  was  no  error  in 
refusing  to  give  the  same  to  the  Jury. 

3.  The  record  discloses  no  error  requiring 
the  granting  of  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Hancock  coun- 
ty; Seaborn  Reese.  Judge. 

Action  by  one  Jordan  against  GJeorge  S. 
Rives  and  others,  executors  of  G.  S.  RlveB, 
deceased.  There  was  Judgment  for  plaintiff, 
and  d^endants  brii^  error.  On  plaintiff's 
death,  the  proceeding  was  rerlved  in  the 
name  of  E.  R.  Jordan,  executrix.  Affirmed. 

The  following  is  the  official  report: 
Jordan  sued  George  S.  and  M.  L.  Rives  and 
G.  R.  Brown,  as  executors  of  G.  S.  Rives,  up- 
on an  open  account.  The  declaration  Is  not 
in  the  record,  but  the  action  was  apparently 
upon  an  account  for  professional  services 
rendered  by  plaintiff  to  the  estate  of  G.  S. 
Rlves.  There  was  a  verdict  in  favor  of  plain- 
tiff, the  amount  of  which  does  not  appear. 
Defendants  moved  for  a  new  trial,  which  mo- 
tion was  overruled,  and  they  excepted.  The 
motion  was  upon  the,  general  grounds  that 
the  verdict  was  contrary  to  law,  evidence, 
etc   Also,  because  the  court  overruled  the 
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motion  of  defendants  to  dismiss  tbe  case, 
"because  the  court  from  wMch  the  appeal 
was  entered  bad  no  jurisdiction  of  the  same, 
tbe  same,  In  one  clause,  setting  out  that  these 
defendants  had  damaged  him  In  the  sum  of 
$100,  which  motion  being  made  prior  to  the 
Introduction  of  testimony."  It  does  not  a^t- 
pear  that  tbe  case  was  pending  In  tbe  supe- 
rior court  on  appeal  from  any  other  court. 
Because  tbe  court  erred  In  refusing  the  oral 
request  of  defendants'  counsel  to  charge  that 
If  plaintiff  knew,  at  the  time  of  making  the 
contract  for  $300  with  defendants,  that  they 
understood  it  to  be  In  full  of  all  serricea  to 
be  rendered  the  estate  by  him,  and'  he  did  not 
inform  them  that  he  had  or  would  put  an- 
other construction  on  tbe  contract,  be  would, 
in  the  contract  for  bis  services,  be  bound  by 
the  construction  be  knew  they  had  put  on  it; 
It  being  error  not  to  so  charge  under  the 
facts  of  the  case.  Upon  the  trial,  plaintiff 
testified;  "G.  S.  Rives,  one  of  defendants, 
employed  me  to  represent  a  suit  for  partition 
of  land  against  D.  L.  Rives,  then  pending  In 
the  superior  court  of  Hancock  coxmty,  agree- 
ing to  pay  me  a  fee  of  $150  certain  for  serv- 
ices to  be  rendered  in  the  superior  court, 
and  an  addition  of  fair  and  reasonable  fees 
In  tbe  event  the  case  went  further.  This 
was  some  time  In  October,  1890.  Immediate- 
ly upon  investigating  the  matter,  I  concluded 
that  tbe  partition  case  was  not  ripe  for  tnai 
until  tbe  will  of  George  S.  Rlvea  had  been 
probated  In  solemn  form,  and  any  judgment 
rendered  before  that  bad  been  done  would 
be  worthless,  and  so  advised  my  clients. 
They  then  employed  me  to  probate  tbe  wlU. 
The  partition  case  remained  on  the  docket 
until  after  the  will  was  probated  in  solemn 
form,  and  until  the  August  adjourned  term, 
1893,  when  It  was  tried.  Clients  were  dis- 
satisfied with  the  verdict,  and  Instructed  me 
to  at  once  move  for  a  new  trial,  whicb  I  did: 
took  an  order  allowing  time  to  prepare  ana 
file  brief  of  evidence;  and  went  to  Atlanta; 
and  argued  tbe  motion.  Tbe  motion  was 
overruled,  and  I  at  once  filed  bill  of  excep- 
tions to  the  supreme  court,  and  argued  the 
case  there,  and  obtained 'a  verdict.'  The  case 
was  then  returned  to  the  superior  court  for 
trial,  and  was  tried  at  the  August  term,  IS&i, 
resulting  satisfactorily  to  clients,  and  this  ter- 
minated the  litigation.  $100  for  preparing 
and  arguing  motion  for  new  trial,  and  $100 
for  arguing  case  in  the  supreme  court,  were 
fair  and  reasonable  fees,  making  my  whole 
fee  in  tbe  case  $350,  of  which  amount  $100 
was  paid  me  immediately  after  the  first  trial. 
In  1893,  and  the  balance  is  now  due,  with 
interest.  I  never  heard  of  defendants'  con- 
tention that  I  was  to  receive  $300  for  all  my 
services  as  counsel  in  the  management  of  tbe 
case,  until  after  the  filing  of  this  suit  No 
Bucb  suggestion  was  ever  made  to  me.  On 
the  trial  of  a  former  suit,  for  services  in  pro- 
bating tbe  will,  for  $500,  defendant  pleaded 
tbe  payment  of  $150  evidenced  by  receipt  of 
March  17.  1881.    Mr.  Rives,  on  the  trial. 


swore  he  paid  it  on  that  fee,  and  tbe  jury  al- 
lowed it.  Waen  this  $150  was  paid,  this  eojt 
for  partition  was  not  referred  to,  but  the 
matter  then  under  discussion  was  the  pro- 
bate of  the  will.  I  was  indifferent  as  w 
what  fee  It  was  credited  on,  but,  having  re- 
ceived credit  for  It  once,  I  now  object  to  al- 
lowing it  received  again."  The  only  evidence 
as  to  value  of  services  In  tbe  suit  for  fee  for 
probating  the  will  was  the  testimony  oi  So- 
licitor General  Howard  that  $500  was  a  rea- 
sonable fee  for  said  services.  AjQotber  wit- 
ness testified  for  plaintiff  that,  at  plaintiff's 
instance;  he  called  on  G.  S.  RJves,  tbe  d«j 
that  plaintiff  was  to  leave  for  Atlanta  to 
argue  the  partition  case  in  the  supreme  court, 
and  asked  for  a  payment  of  $100  on  the 
amount  of  fee  then  due  plaintiff;  that  Rives 
objected  to  paying  same,  saying  he  had  tiu 
money  then  in  tiand;  that  witness  again 
called  on  Blves,  saying  that  plaintiff,  for  tlie 
present,  would  be  satisfied  with  a  payment  of 
$50,  but  Rives  said  he  did  not  then  have  that 
amotmt,  but  would  pay  $30;  tliat  witness 
then  conferred  with  plaintiff,  and,  on  liii 
agreement  to  accept  this  amount,  ^ent  to  aev 
Rives,  but  Rives  had  left  town,  and  so  tb.- 
money  was  not  paid;  and  that  Rlvee  at  no 
time  during  these  conversations  denied  ow- 
ing the  full  amount  claimed.  An  attorney  at 
law,  who  was  counsel  on  the  opposing  side 
of  the  partltloti  case,  testified  tlmt  be  knew 
the  services  rendered  were  valuable  and  ef- 
ficient, and  well  worth  the  sum  charged  for 
preparing  and  arguing  the  motion  for  a  new 
trial,  and  for  preparing  and  arguing  case 
in  the  supreme  court,  to  wit,  $200.  FlalntUT 
put  In  evidence  bis  former  suit  against  de- 
fendants for  $500  for  probating  the  will;  and 
verdict  and  judgment  for  $35a  For  defend- 
ants, G.  S.  Rives  testified:  "I  contracted 
with  plaintiff  to  represent  the  estate  in  all  the 
litigations  pending  or  necessary  to  wind  up 
tbe  estate,  for  $300.  There  were  then  pend- 
ing the  two  partition  cases.  He  assured  me 
that  tbe  way  to  settle  these  cases  was  to 
probate  tbe  will  in  solemn  form.  I  agreed 
to  that,  but  never  agreed  to  pay  him  more 
than  $300.  It  was  the  understanding  that 
that  was  all  be  was  to  receive^  The  will 
case  part  took  the  place  of  the  other  cases. 
All  the  money  paid  in  this  matter  was  $^>0; 
but  I  paid  a  judgmoat  for  services  in  rela- 
tion to  the  probate  of  tbe  will,  which  I  denied 
owing,— $500,  with  interest,  less  a  credit  of 
$150,  which  tbe  jury  allowed."  The  receipt 
for  $150  was  put  in  evidence  on  ^e  trial  ot 
the  suit  for  $500.  G.  R.  Brown  testified: 
"My  understanding  was  that  Rives  was  to 
pay  plaintiff  $300  and  his  actual  expenses  if 
tbe  case  went  to  a  higher  court.  The  con- 
tract wasn't  made  with  me,  and  I  knew  noth- 
ing of  it,  except  that  I  derived  this  impres- 
sion from  conversations  had  either  with 
Rives  or  with  plaintiff."  Defendants  put  in 
evidence  the  receipt  of  plaintiff  for  $150,  'Yor 
proof,  services  rendered  the  estate" ;  also,  a 
receipt  from  plaintiff  for  $10(^  dated  August 
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16,  1893,  "for  professional  serrlcea  In  case  of 
G.  S.  lUres'  Ex'r  v.  D.  L.  Bives." 

B.  H.  Lewis,  for  plaUttlfls  In  error.  Jos. 
A.  Harl^  and  W.  H.  Burwell,  J!or  defudant 
In  oror. 

PSB  OUBIAM.   Judgment  sfflimed. 


(99  Oa.  92) 

OWBJN  T.  PALMOUR. 
<StQ)reiiie  Court  of  Geoi^    May  11,  1896.) 

SUBBTT  — DlSCHARGB— NbV  TrIAL— WHKV  PsOF- 
BELT 

According  to  the  decided  {veponderance 
of  ttte  evideDce,  the  plaintiflL  who  was  the 
payee  and  owner  of  tbe  promissory  note  sued 
on,  In  consideration  of  an  agreement  bj  the 
maker  to  pay  osarioos  interest,  and  of  the  ae- 
toal  payment  thereof,  several  times  extended 
the  time  of  payment,  without  the  knowled^ 
or  consent  of  the  surety.  As  the  legal  effect 
of  such  conduct  on  the  part  of  the  plaintiff 
woold  be  to  discharge  the  sare^  (see  Knight 
Bawliins,  20  S.  BT  266,  93  Ga.  700,  and  au- 
thorities there  cited),  there  was  no  error  in 
granting  the  snrety  a  second  new  trial;  espe- 
cially in  view  of  the  fact  that  the  court  did 
not  charge  tiie  jury- upon  the  law  as  to  the  im- 
peachment of  witnesses,  the  same  beinc  a  mat- 
ter  direcUy  involred  In  the  triat 
(Syllabus  by  the  Court) 

Error  from  clt7  court  of  Hall;  H.  L.  Smith, 

Judge. 

Action  by  Mary  M.  Owen  against  S.  V.  Pal- 
mour  and  B.  T.  Palmoor.  There  was  a 
Judgment  granting  the  latter  defendant  a 
new  trial  after  a  judgment  for  plaintiff,  and 
plaintiff  brings  error.  Affirmed. 

The  following  Is  tbe  official  rei>ort: 
Mis.  Mary  M.  Owen  sued  S.  V.  Palmour, 
as  principal,  and  B.  T.  Palmonr,  as  security, 
on  a  promissory  note  for  $700,  with  inter- 
est at  8  per  cent,  dated  September  4,  1886. 
and  due  January  1,  1887.  The  note  contains 
a.  waiver  of  homestead  or  exemption,  and 
pledges  certain  described  realty  for  Its  pay- 
ment On  the  back  of  It  are  the  following 
credits:  "Beceived  the  Interest  to  January 
4,  1887.  Received  |70,  the  Interest  up  to 
January  4th,  1888.  Rec'd  $70  for  intere>^ 
for  1800.  Bec'd  of  S.  V.  Palmour  $70  for 
Interest  for  1S9L  This  Jauy.  7th,  1892." 
Kach  of  the  defendants  pleaded  usury,  the 
security  further  pleading  that  he  was  dis- 
charged from  liability  for  reasons  set  out 
in -bis  plea.  A  verdict  was  rendered  pur- 
ging the  note  of  usury,  and  finding  the  full 
amount  of  principal  and  interest  against 
both  def^dants.  The  security  alone  moved 
for  a  new  trial,  which  was  granted.  On  the 
last  trial  he  withdrew  the  plea  of  usury, 
leaving  still  his  other  pleas.  The  Jury  found 
for  the  plaintiff,  and  a  second  new  trial  was 
granted  on  motion,  to  which  ruling  plaintiff 
excepted.  The  pleas  of  the  securi^  set  up 
that  he  has  been  released  from  all  IlabUity, 
for  that,  after  the  note  became  due,  plain- 
tiff agreed  with  the  principal  to  extend  tbe 
time  of  payment  for  a  valuable  considera- 


tion and  certain  time  In  the  future,  and  did 
extend  tbe  time  of  payment,  and  made  a 
new  and  distinct  contract  with  the  principal 
to  pay  10  per  cent  interest  after  the  note 
became  due,  for  the  year  1887,  and  from 
year  to  year  until  January  7,  1802.  De- 
fendant did  not  consent  to  any  such  exten- 
sion, nor  to  the  payment  of  said  usurious 
rate  of  Interest;  nor  did  be  know  of  It  until 
the  bringing  of  this  suit  These  tensions 
of  time,  and  the  usury  agreed  on,  exacted, 
and  paid,  increased  defendant's  risk,  and 
dlecbarged  him.  When  tbe  note  was  made, 
the  principal  was  solvent,  but  Is  now,  and 
for  two  or  three  years  has  been,  absfdutely 
Insolvent  E'urtber,  after  the  note  became 
due,  some  time  in  January  or  February, 
1887,  plaintiff  and  the  principal  entered  into 
a  new  contract  regarding  Its  payment,  plain- 
tiff agreeing,  for  a  valuable  consideration, 
to  extend  the  time  of  payment  until  January 
1,  1888;  and  she  did  so,  and  the  principal 
paid  said  consideration  to  her  according  to 
the  terms  of  tbe  contract  of  extension,  which 
contract  was  unloiown  to  defendant  and 
he  never  agreed  to  It  And  a  new  contract 
for  extension,  for  a  valuable  consideration, 
paid  by  the  principal,  was  made  between 
him  and  plaintiff  for  each  of  the  years  1889, 
1890,  1891.  and  1802,  aU  of  which  contracts 
were  for  a  time  certain  and  fixed,  and  for  a 
valuable  consideration,  and  without  the ' 
knowledge  and  consent  of  defendant,  each 
and  all  of  which  increased  his  risk,  and  re- 
leased him. 

Tbe  motion  for  new  trial  contains,  besides 
the  allegations  that  the  verdict  Is  contrary 
to  law  and  evidence,  tbe  following  grounds: 
(4)  Error  In  ruling  out  tbe  testimony  of 
plaintiff,  on  cross-examination,  that  when 
she  made  the  contract  with  S.  V.  Palmotu*  to 
borrow  tbe  money,,  but  before  the  note  was 
executed,  she  agreed  verbally  with  him  that 
tbe  note  could  run  on  for  three  or  four  years, 
provided  he  paid  the  Interest  promptly  at 
the  end  of  each  year;  and  that  allowing  the 
note  to  run  on  from  year  to  year  was  but 
carrying  out  the  original  understanding,  of 
which  B.  T.  Palmonr  knew  nothing,  and 
was  not  present  when  the  contract  was 
made.  Tbe  court  held  that  the  note  was  the 
evidence  of  the  contract  made,  and  that 
there  was  no  plea  putting  any  matter  tn  is- 
sue except  that  which  set  up  that  there  was 
a  contract  made  after  the  note  became  due, 
for  extension  of  time  of  payment  ^)  De- 
fendant admitted  that  he  signed  the  note 
sued  on,  and  that  plaintiff  was  the  legal 
holder  of  it,  and  thereupon  claimed  the 
right  to  open  and  conclude,  which  was 
granted  to  him.  He  offered  in  evidence  a 
portion  of  tbe  testimony  of  plaintiff  con- 
tained In  the  brief  of  evidence  on  the  former 
trial  of  this  case  (which  brief  had  been 
agreed  on  by  counsel,  and  approved  by  the 
court),  in  order  to  show  her  former  adn^ls- 
siooB  as  to  said  new  contract  and  extension 
of  time  to  S.  T.  Palmour.  This  was  tbe 
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flnt  eiidence  offered,  and  no  tonndatUm  waB 
tb&i  laid  for  Its  introduction,  and  It  waa  not 
f^^in  offered,  but  afterwarda  defendant  of- 
fered to  testify  tliat  he  was  present  at  the 
former  trial,  and  had  read  over  said  eTi- 
doice,  and  that  the  same  vas  a  correct 
brief  of  the  testimony  of  plaintiff  on  the 
tint  trial.  The  court  refused  to  allow  him 
to  say  generally  that  It  waa  correct,  but  did 
allow  bhfi  to  testify  aa  to  what  plaintiff 
testlfled  on  the  former  trial,  and  ruled  out 
the  brief,  on  the  ground  that  it  was  not  the 
best  evidence  of  plaintiff's  former  testimony. 
The  portion  of  the*  brief  so  offered  is  In  the 
following  words:  "Mrs.  Uaiy  M.  Owen  tes- 
tified that  'when  the  note  became  due.  tlie 
first  of  January,  1^,  B.  V.  Palmonr  want- 
ed me  to  extend  it  for  another  year,  and 
agreed  to  pay  me  ten  per  cent,  interest  If  I 
would  agree  to  wait  on  him  another  year; 
and  I  agreed  to- it,  and  at  the  end  of  the 
year  be  paid  me  the  $70, -and  I  had  It  put 
on  the  note.  I  then  extended  it  another 
year,  and  then  another  year,  and  on  for 
several  years,  on  consideration  that  be  would 
pay  me  ten  p^r  cent,  which  he  paid,  but 
did  not  pay  it  in  advance.  He  agreed  to 
pay  it  in  advance,  hut  did  not  pay  It  nntll 
after  the  end  of  the  year.'  Witness  then 
corrected  hersdt,  and  said  that  she  only 
conaented  with  S.  V.  Palmonr  to  extend  the 
note  for  one  year  after  it  first  Iwcame  due, 
and  that  slie  did  extend  it  one  year  by  agree- 
ment with  him  for  one  year,  in  contfdera- 
tion  of  his  agreement  to  pay  her  10  per  cent 
Interest,  which  he  afterwards  paid,  but  that 
she  only  consented  after  this  first  year  to 
extend  the  note,  becanae  he  would  not  pay 
her  the  princlpsi,  and  she  had  to  extend  tt 
1  only  agreed  to  wait  with  him  for  one 
year.' "  ^  Brror  in  allowing  Henry  Owen 
to  stete.  as  a  reason  why  he  acted  for  the 
plaintiff,  his  mother,  that  she  was  a  vridow. 
This  was  calculated  to  prejudice  the  caae  in 
her  favor.  (7-11)  Error  In  not  charging  the 
Jury  the  law  governing  the  impeachment  of 
witnesses,  and  what  weight  to  give  theb* 
testimony  where  they  were  impeached  by 
evidence  of  former  contradictory  testimony; 
in  not  Informing  the  Joiy  what  it  took  to 
impeach  a  witness,  and  when  they  would 
be  authorized  to  disbelieve  a  witness  who 
had  testified  differently  on  different  trials  aa 
to  material  facts;  in  not  cbarglng  aa  to  the 
amount  of  credit  the  jury  coold  give  a  wit- 
ness who  was  guilty  of  perjury,  or  who  had 
testified  differently  at  differrat  times  upon 
the  material  Issue  involved;  in  not  Infwm-^ 
lug  the  Jury  that  they  could  disbelieve  or 
disregard  the  tratimony  of  any  witness  who 
had  been  Impeached,  or  who  had  sworn  dif- 
ferently at  different  times  aa  to  the  material 
Issue,  if  they  bdieved  the  witness  was  Im- 
peached or  had  sworn  differently;  and  in 
not  charging  that.  If  the  Jury  believed  any 
of  the  witnesaes  had  testified  Imowlngly 
and  willfnlly  falsely  on  the  material  Issue, 
the  testimony  ot  socfa  witness  should  be 


rejected  entirely,  unless  corroborated  by  the 
facte  and  circumstances  or  by  other  credl* 
ble  evidence.  Defendant  had  Introduced 
two  witnesses  wlio  swore  posittr^  that 
plaintiff  and  Henry  Owen  had  testified  at 
this  trial  directly  the  opposite  from  what 
they  testified  at  the  former  trial;  and  d^ 
fendanf  8  couns^  contended  betore  the  court 
and  Jury  that  both  said  witnesses  had  been 
successfully  and  completely  impeached,  and 
no  evidence  of  their  good  character  waa 
offered.  The  court  made  no  allnaion  In  his 
eliarge  to  the  fact  that  thm  bad  been  any 
attempt  to  Impeach  these  witnessel^  and 
gave  tlie  Jury  no  instructions  as  to  what 
weight  to  give  the  testimony  of  wltneaaes 
who  had  been  impeached  by  proof  of  con- 
tradictory Btetementa.  During  the  argu- 
ment before  the  Jury,  the  court  pr^>ared  a 
written  charge  which  had  been  requested 
by  both  parties;  hut  fals  attention  waa  not 
called  to  the  question  of  impeachment  or 
credibility  of  witnesses,  and  no  request  was 
made  to  charge  on  tliat  subject  (12-14) 
AU  of  plaiutUTs  witnesses  were  Impeached 
by  proof  of  contradictory  stetemente  as  to 
matters  relevant  to  their  testimony  and  to 
the  case.  No  explanation  waa  given  by 
them  for  testl^lng  differently  on  the  last 
trial  from  their  testimony  on  the  first.  No 
evidence  waa  offered  to  sustain  their  general 
good  character.  They  were  both  guUty  of 
perjury,  and  their  teathnony  was  unworthy 
of  belief. 

J.  B.  Estes,  for  plaintlfl  In  error.  H,  H, 
Dean,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 


^Oa-M) 

ALLBT  V.  WIKLB. 
(Siqireme  Court  of  Oewgla.    Hay  11,  1896.) 

Appbai< — Wbiobt  ov  Evidbhcb. 
The  legal  qnestioos  presented  are  of  no 
material  or  cootrolling  welgbt,  and  the  case 
really  d^ended  upon  the  evidence.  This  be- 
ing 8o,  and  the  testimony  being  decidedly  con- 
flicting, this  court  will  not  OTerruie  the  Jndg- 
ment  rendered  by  the  trial  judge,  who,  by  con- 
sent, tried  the  case  without  the  intervention  vt 
a  jury. 

(Syllabus  by  the  Ooort.) 

Error  from  superior  court,  Babnn  eonn^; 
H.  H.  Dean,  Judge  pro  hoc 

Action  by  W.  H.  a  Alley  against  George 
W.  O.  Wikle.  There  was  a  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

The  following  Is  the  <^clal  report: 
Alley  sued  Wlkle.  The  case  waa  referred 
to  an  auditor,  who  made  a  report  to  whtdi 
exceptions  were  filed  by  the  defendant  ^ 
agreementthecasewastried  bythejudge  both 
as  to  law  and  facte.  He  diaallowed  eertafn 
of  the  exceptions,  but  sustained  others,  and, 
as  a  result,  found  that  there  waa  no  suffi- 
cient legal  evidence  of  liability  from  defend- 
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ant  to  plaintiff.  The  original  declamtion  al- 
that  defendant  owes  plaintiff  fSOO,  be- 
sides Interest,  for  that  In  the  years  1874-77 
they  were  partners  In  running  a  govemment 
dlatUIery,  the  basiness  being  carried  on  In 
the  name  of  plaintiff,  with  a  private  contract 
between  them  that  defendant  was.  to  be  a 
dormant  partner,  to  share  equally  in  the  loss- 
es and  profits  of  tbe  business.  After  so  run- 
Ding  the  distillery,  It  was  bnmed,  with  a 
large  amount  of  whisky  therein,  upon  which 
tbe  tax  to  the  United  States  had  not  been 
paid.  Tbe  assessment  made  on  plaintiff  by 
the  United  States  commissioner  of  Internal 
revenue  for  said  tax  amounted  to  aboat  f  1,< 
OflO;  and  a  distress  warrant  for  tbe  same 
was  issued  af:&last  plalntttTs  property  by  the 
collector  of  internal  revenue  for  Georgia  In 
February,  1890,  and  placed  In  the  bands  of 
Spence,  deputy  collector,  with  authority  to 
levy  tbe  same,  and  he  was  about  to  do  so. 
Plaintiff  employed  counsel,  and,  upon  fall 
Investigation  of  tbe  law  and  facta,  waft  ad- 
rlsed  that  the  best  thing  he  conld  do  was  to 
offer  the  government  a  compromise  of  the 
matter.  Defendant  was  called  and  consult- 
ed as  to  the  best  mode  of  procedure,  being 
advised  to  compromise  the  case  If  possible. 
He  agreed  that,  whatever  compromise  could 
be  effected,  be  would  pay  half  the  amount. 
Tbls  was  in  November  or  December,  1890. 
Pursuant  to  said  agreement,  counsel  tor  both 
parties  settled  tbe  matter  with  the  govern- 
ment for  ¥500.  Defendant  failed  to  raise 
any  Of  tbe  money,  and  plaintiff  had  to  pay 
the  (SOO,  with  $100  attorney's  fees,  wherefore 
defendant  is  liable  to  bim  In  the  sum  of 
fSOO.  The  suit  was  begun  on  September  2, 
1891.  By  amendment  filed  February  6,  1893, 
It  was  alleged  that  defendant  admitted  bis 
Uablllty  for  half  the  tax  distrained  for  by 
tbe  government;  and,  after  declaring  tha't  he 
did  not  then  have  the  money  to  pay  said 
half,  he  told  plaintiff  that,  if  plaintiff  could 
get  the  money  anywhere,  he  would  sign  a 
Joint  note  with  plaintiff  tberefor,  which  he 
afterwards  failed  and  refused  to  do.  After 
the  business  of  the  partnership  bad  been 
broken  up  by  the  burning  of  the  warehonse, 
all  the  notes,  accounts,  and  other  property 
of  the  partnership,  of  the  value  of  about  $800, 
were  left  In  tbe  bands  of  defendant  for  tbe 
purpose  of  winding  up  its  business.  There 
has  been  no  further  settlement  of  tbe  part-' 
nersblp  between  them.  Tbe  books  and  mem- 
oranda are  In  the  hands  of  tbe  defendant. 
Plaintiff  has  not  access  to  tbem,  and  cannot 
set  ont  the  exact  condition  of  the  business  of 
tba  firm,  by  Items  and  with  particularity. 
He  prays  that  defendant  be  required  to  pro- 
dace  tbe  books,  papers,  memoranda,  and  ac- 
coonts,  so  that,  If  need  be,  plaintiff  may  set 
oat  by  amendment  tbe  condition  of  the  part- 
nership, and  that  he  have  Judgment  against 
defendant  for  whatever  may  be  ftnind  due 
him  by  defendant  as  a  co-partner,  as  welt  as 
for  tbe  9300  before  declared.  The  auditor, 
-after  reporting  the  evidence  and  his  rulings 


thereon,  and  his  ruling  dismissing  defentt 
ant's  plea  of  no  partnership  as  to  the  distil- 
lery business,  on  the  ground  that  the  partner- 
ship was  not  denied  under  oath  by  defend- 
ant, found  that  there  was  no  difference  In 
tbe  accounts  and  claims  of  the  parties  against 
each  other,  except  as  to  the  taxes  paid  on 
the  distress  warrant,  and  the  attorney's  fees. 
As  to  these  he  found  In  favor  of  plaintiff's 
contention,  and  that  defendant  was  Indebted 
to  bim  $300  besides  Interest  The  exceptions 
whlcb  were  sustained  by  the  Judge  are  as 
follows:  Error  In  dismissing  the  plea  of  no 
partnership;  the  law  not  requiring  such  plea 
to  be  sworn  to,  and  the  auditor,  as  such,  hav- 
ing no  power  to  dismiss  the  plea,  'ibeee  ob- 
jections were  made  to,  and  overruled  by,  him. 
Error  In  admitting  In  evidence,  over  objec- 
tion, the  testimony  of  plaintiff  that  a  distress 
warrant  was  Issued  against  him  for  $1,064.40, 
assessed  as  taxes  for  whisky  made  at  the 
distillery,  by  W.  H.  Johnson,  collector  of  in- 
ternal revenue  for  tbe  United  Stated,  and 
placed  in  the  hands  of  A.  J.  Spence,  deputy 
collector,  for  collection,  or  any  testimony  by 
plaintiff  or  his  counsel  showing  tbe  existence 
of  a  distress  warrant  which  was  being  pro- 
ceeded with  and  was  compromised,  wttliout 
showing  the  original,  or  accoantiog  for  It, 
and  to  testimony  showing  that  an  assessment 
was  made.  Tbe  objection  was  that  the  tes- 
timony disclosed  the  existence  of  better  evi- 
dence, to  wit,  the  warrant  Itself,  or  a  tran- 
script certified.  Error  in  tbe  following  rul- 
ing: Plaintiff  testified,  1^  way  of  explana- 
tion of  a  book  of  accounts,  that  on  page  21 
the  debtor's  side  should  be  the  credit  side, 
and  tbe  credit  side  should  be  the  debtor's 
side,  and  that  certain  entries  were  tof  goods 
bought  in  Atlanta  and  carried  to  thb  store 
of  Wlkle  &  Alley;  and  he  claimed  there  was 
due  falm  $88.42.  To  this  testimony,  defend- 
ant objected  on  the  ground  that  it  contradict- 
ed the  book.  The  book  account  was  kept  In 
tbe  witness*  own  handwriting,  and  made  In 
1S72,  except  that  In  pencil.  The  auditor  rul- 
ed that  the  witness  might  explain  the  entries 
made  by  himself.  And  tbe  auditor's  finding 
on  the  facts  was  ansiufported  by  evidence 
and  contrary  to  law. 

W.  T.  Crane,  for  plaintiff  In  error.  J.  W. 
H.  Underwood,  ft>r  defendant  in  error. 

PER  GUBIAM.   Judgmoit  affirmed. 


(»  Oa.  20tt) 

TBKRELL  v.  MARIETTA  PAPEB 

MANUF'G  CO. 
(Supreme  Court  of  Georgia.    May  11,  1696.) 

IkTKRI-OOCTORT    InJCSCTIOIT  —  WhbK  PROPSIU.T 

Denied. 

There  Is  nothing  to  take  this  ca^e  out 
of  tbe  established  rule  relating  to  refusals  to 

Gsnt  interlocntorj  injunctions.  The  evidence 
ing  conflicting  as  to  whether  or  not  the  de- 
fmdant's  proposed  works  will  cause  a  dlmina- 
tion  of  the  quantity  of  water  In  the  stream 
above  the  pluntiff's  mUl,  at^redably  affecting 
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tb»  operstbn  of  the  iRtteT**  maeliineir,  Uiere 
was  DO  abnie  of  diKretion  in  dcnyliic  the  In- 
junction. 

(Syllahna  by  the  Oonrt) 

Error  from  superior  ooorti  Ciobb  cotmty;  G. 
F.  6ober«  Judge. 

Action  YxyW.'B.  Terrell  against  the  Mariet^ 
ta  Paper  Manofacturlng  Company  tor  Injnno- 
tlon.  Tbere  was  a  judgment  d^iybig  an  Inters 
locutory  Injunction,  and  plaintiff  brings  error. 
AMrmed. 

The  following  Is  the  official  report: 
W.  H.  Tenell  brought  a  petition  to  ^oin 
the  Marietta  Paper  Manufacturing  Company 
from  diverting  water  from  a  creelc  The 
prayer  for  temporary  injunction  was  denied, 
and  plaintiff  excepted.  He  alleged  that  he  has 
for  27  years  been  operating  a  grlBtmill  on  his 
land  with  water  from  the  atream  (which  is 
not  navigable)  flowing  through  said  land,  and 
for  about  13  years  lias  operated  with  said  wa- 
ter a  gin  on  the  opposite  side  of  the  stream; 
that  he  has  ginned  a  great  deal  of  cotton,  and 
ground  a  great  deal  of  grain,  and  is  still  do- 
ing so,  and  is  thereby  making  a  great  deal  of 
money;  that  be  does  most  of  the  grinding, 
and  all  of  the  ginning,  in  the  latter  part  of  the 
summer  and  fail  of  the  year;  that  the  water 
Ln  the  stream  Is  not  sufficient  to  run  both  the 
mill  and  gin  at  the  same  time,  so  that  he  has 
to  run  the  gin  in  the  daytime,  and  the  mill 
at  night,  and  for  about  five  mouths  In  the 
year  he  has  not  sufficient  water  to  run  his 
mill  regularly;  tljat,  about  2^  miles  above 
said  land,  defendant  Is  putting  a  dam  In  said 
stream,  and  is  laying  pipes  and  water  mains, 
and  erecting  machinery  with  a  capacity  of 
diverting  100,000  gallons  of  water  per  day 
from  the  stream,  and  conveying  It  to  the 
town  of  Marietta  for  the  purpose  of  supply- 
ing that  town  with  water,  and  manufacturing 
Ice  and  operating  a  large  paper  mill,  and  for 
other  purposes,  and  is  threatening  to  com- 
mence by  March  1,  1896  (the  petition  was 
brought  on  February  1896),  to  divert  said 
large  amount  of  water  from  the  stream,  not 
to  be  returned  to  the  same;  that  before  said 
works  were  commenced  he  notified  the  agents 
of  the  Incorporators  of  the  defendant  that  the 
diversion  of  said  large  amount  of  water  would 
greatly  damage  him  in  the  operation  of  bis 
milt  and  gin,  and  on  January  13,  1890,  he 
served  defendant  with  a  written  notice  to  the 
same  effect;  that  the  amount  of  water  de- 
fendant is  proposing  to  divert  Is  about  one- 
fourth  of  the  water  In  the  stream  where  It 
passes  through  his  land;  that  In  the  fall  of 
the  year  the  water  in  the  stream  is  very  low, 
and  said  diversion  will  make  it  impossible  for 
him  to  run  his  mill  and  gin  sufficiently  to 
grind  and  gin  any  considerable  portion  of  the 
grain  and  cotton  that  be  is  now  grinding  and 
ginning;  and  that  he  will  therefore  lose  manyof 
bis  customers,  bis  property  will  be  Idle,  and 
his  damages  Irreparable.  By  amendment  he 
alleges  that  he  has  a  good,  substantial  dam 
across  said  creek,  between  bis  gin  and  mill, 
which  Is  as  high  as  it  Is  safe  to  build  It,  and 


which  so  holds  tbe  water  In  the  creek  that 
bat  little  of  it  passes  beyond  the  gin  and  mill 
that  Is  not  used,  except  In  long  and  heavy 
rains  when  the  water  overflows  the  dam. 

Defendant  answered,  denying  that  plaintiff 
Is  ginning  a  great  deal  of  cotton,  or  grinding 
a  great  deal  <rf  grain,  and  thereby  making  a 
great  deal  of  money.  It  Is  charged  that  he 
does  little  business  at  either  mill  or  gin.  and 
that  there  are  no  profits  arising  from  either 
or  both  of  theuL  It  Is  admitted  ttiat  under 
the  present  arrangement  of  his  machinery, 
and  bis  methods  of  operating  It,  he  cannot  run 
both  his  mill  and  gin  at  the  same  time..  This 
is  due  to  the  fact  that  he  has  no  bead  of 
water,  and  has  to  rely  almost  entirely  w  the 
natural  flow  of  the  stream,  which,  when  divid- 
ed. Is  not  sufficient  to  run  both  at  once.  To 
utilize  his  water  it  Is  necessary  for  him  to 
keep  running  day  and  night;  otherwise  it 
pom's  over  the  dam  and  runs  off.  He  has 
an  abundance  of  water  to  do  a  great  deal 
more  business  than  he  can  get,  but  his  pond 
is  practically  full  of  sand  and  mud,  and  the 
water  runs  off  almost  as  fast  as  It  comes 
In.  His  water  house  and  races  are  old,  and 
the  wastage  Is 'decidedly  greater  than  all  the 
water  defendant  is  going  to  use  from  the 
stream.  He  Is  using  old  and  out  of  date 
flutter  wheels,  which  consume  four  times  as 
much  water  as  is  necessary  to  run  his  ma- 
chinery with  a  better  wheel.  On  a  prong  of 
the  stream,  four  or  five  miles  from  plaintiff's 
mill  (measuring  from  the  courso  of  the  stream), 
defendant  Is  putting  In  a  dam,  laying  pii>es 
with  water  mains,  and  erecting  machinery  for 
supplying  the  cllj  of  Marietta  with  water, 
and  operating  a  paper  -mill,  tbe  plant  having 
an  estimated  capacity  of  1,(XX),000  gallons  per 
day;  but  defendant  denies  that  any  such 
amount  of  water  will  be  taken  from  the 
stream,  and  that  It  Is  any  part  of  tbe  plan 
to  use  water  from  the  stream  for  manufactin- 
Ing  ice.  The  water  to  be  diverted  will  not 
exceed  150,000  or  200,000  gallons  per  day. 
Plaintiff  gave  defendant  no  notice  whatever 
until  after  it  had  let  Its  contract  for  putting; 
In  its  waterworks,  etc.,  which  Involved  thou- 
sands of  dollars,  and  until  after  it  had  done 
a  large  amount  of  wori£.  The  notice  served^ 
on  January  13,  1896,  was  long  after  defend ' 
ant  had  begun  work,  and  had  spent  tbousands 
of  dollars  in  tbe  prosecution  of  the  mterprise, 
which  expenditure  would  be  totally  lost  If  de- 
fendant should  be  prevented  from  proceeding. 
It  Is  untrue  that  it  proposes  to  divert  about 
one-fourth  of  the  water,  as  alleged.  Tbe 
stream  on  which  plaintiCTs  mill  is  located  is 
made  up  of  a  great  number  of  smaller  streams 
which  unite  and  combine  between  the  plant 
being  erected  by  defendant  and  the  machinery 
of  plaintiff.  The  entire  stream  at  defendant's 
reservoir  would  not  make  over  10  per  cent 
of  tbe  entire  stream  at  plaintiff's  mill,  and 
defendant  will  not  take  Over  20  per  cent  of 
the  stream  where  its  reservoir  Is  located.  The 
stream  where  it  Is  locating  Its  reservoir  Is  so 
small  that  at  ordinary  times  no  change  In  the 


Digitized  by  Google 


oa.)  tebhell  «.  mabjetta  pafeb  manuf'g  go.  fj63 


stream  at  plaintiff's  mill  could  be  detected  bj 
sbnttlns  00!  all  the  stream  at  defendant's 
reserrolr.  At  some  times  in  the  fall  the  stre^ 
Is  very  low.  At  other  times  it  is  not.  The 
dJTerslon  of  water  by  def^dant  will  in  no 
way  Interfere  with  plaintiff  in  nmning  his 
mill  and  irln.  It  will  not  lose  him  any  cus- 
tomers, or  deprive  him  of  any  proflta,  nor  will 
any  damase  be  done  him  thereby;  and,  were 
It  otherwise,  defendant  Is  abundantly  solvent, 
and  able  to  respond  to  any  judgment  for  dam- 
ages that  plaintiff  might  have  against  it. 
There  Is  no  necessity  for  an  injunction.  The 
petition  la  entirely  imaglnaiy  and  without 
foundation.  The  enOre  stream  at  defendant's 
reservoir  Is  too  small  to  affect  plaintiff  in  the 
operation  of  his  maclilnery,  and,  if  he  cannot 
saccessfnlly  operate  the  same  without  all  of 
said  stream,  be  certainly  cannot  operate  it 
with  all  of  said  stream.  He  could  never  discov- 
er by  the  water  in  the  stream,  the  loss  of  that 
which  defendant  would  divert  No  loss  or 
damage  can  possibly  be  done  to  him,  while  de- 
fendant has  $150,000  .Invested  In  Its  paper 
mill,  waste  mill  and  waterworks,  tbe  opera- 
tlon  and  success  of  which  are  wholly  depend- 
ent on  its  Retting  water  from  said  stream. 
It  has  invested  more  than  $35,000  in  Its  wa- 
terworks alone;  has  Its  reservoir  almost  com- 
pleted. Its  pumping  station  erected,  with  part 
of  the  machinery  In  It;  has  Its  mains  erected 
from  the  reservoir  to,  and  practically  over,  the 
city  of  Marietta.  Its  standpipe  is  completed, 
and  It  will  I>e  ready  In  a  few  days  to  begin 
bringing  water  to  the  city.  Without  the  priv- 
ilege of  taking  water  from  the  stream,  its 
investment  In  waterworks  would  be  entirely 
lost,  and  its  mills  shut  down  for  want  of  wa- 
ler  to  operate.  ' 

At  the  hearing  the  plaintiff  introduced  the 
affidavits  of  10  persons,  In  substance  as  fol- 
lows: They  have  lived  in  the  neighborhood 
of  plaintiff's  mlU  for  many  years,  and  some 
of  them  have  patronized  the  same.  He  has 
a  larxe  dam  across  the  creek  at  said  place, 
that  holds  a  lanfe  quantity  of  water,  and  the 
dam  and  races  leak  but  little, — not  enot^h 
to  amount  to  anything.  The  mill  Is  on  one 
side,  and  the  gin  on  tbe  opposite  side,  of  the 
creek.  Plaintiff  cannot  run  them  both  at  once, 
on  accomit  of  not  having  a  sufficient  quantity 
of  water  in  the  creek.  In  tbe  latter  part  of 
tbe  summer  and  fall  he  gins  a  large  amount 
of  cotton,  and  grinds  a  la^e  amount  of  com, 
for  the  public,  and  has  to  nm  bis  gin  In  the 
day,  and  his  mill  In  the  night.  At  said  season 
he  cannot  mn  either  mlB  or  gin  regularly,  on 
account  of  not  having  a  sufficient  amount  of 
water  to  run  with.  He  loses  many  customers 
that  he  would  get  If  he  had  more  water,  and 
turns  away  customers  every  year  because  he 
has  not  sufficient  water  to  do  their  work.  Af- 
fiants have  closely  examined  the  quantity  of 
water  flowing  In  the  stream  where  the  mill  and 
gin  are  located,  and  where  the  defendant  com- 
pany has  recently  built  a  dam  on  said  creek 
further  ap  the  stream;  and  la  their  opinion 
there  la  at  least  one-fourth  aa  mach  water 


flowing  in  said  stream  where  the  company  has 
built  Its  dam  as  there  Is  where  plaintiff  has 
his  mill  and  gin,  and,  If  any  water  is  taken 
out  of  tbe  stream  above  bis  property,  it  will 
damage  blm  in  the  running  of  his  mill  and 
gin,  and  he  wUl  lose  more  of  his  customers; 
and,  if  his  dam  and  races  did  not  leak  a  drop, 
be  would  not  have  enough  water  to  run  his 
mill  and  gin  at  the  same  time,  and  would  not 
have  enough  to  mn  either  of  them  regularly; 
and,  if  he  had  more  water,  he  could  get  a 
great  deal  more  grinding  and  ginning  to  do. 
 Cook  swore  that  alrout  the  let  of  Octo- 
ber, 1805,  Anderson,  president  of  defendant, 
got  him  to  go  to  see  plaintiff,  and  And  out 
from  him  for  what  Anderson  could  buy  the 
right  to  use  water  out  of  Bottenwood  creek 
for  the  purpose  of  supplying  Marietta  with 
waterwoilcs,  and  to  run  a  paper  mill  above 
where  plaintiff  owned  a  mill  and  gin  on  said 
creelc,  or  for  what  he  would  sell  his  mill  and 
gin.  Affiant  went  to  see  plaintiff,  who  told 
him  that  he  had  not  thought  of  the  matter, 
and  could  not  then  give  an  answer  as  to  sell- 
ing the  water  right,  but  he  did  not  want  to 
sell  his  property,  and  If  Anderson  diverted 
said  water  it  would  practically  ruin  his  prop- 
erty, and  he  could  not  run  his  gin.  He  fur- 
ther told  affiant  that  he  would  send  him  wo^d 
by  Oantt  at  what  he  would  sell  the  right 
to  divert  the  water,  and  the  following  night 
Gantt  told  blm  plaintiff  would  sell  said  water 
right  to  Anderson  for  $1,000.  Anderson  told 
afllant  to  report  to  him  as  soon  as  be  could 
find  out  what  plaintiff  would  do,  and,  the 
next  day  after  Gantt  told  him  what  plaintiff 
said,  he  told  Anderson  all  of  the  aforesaid 
conversation  that  he  had  had  with  plaintiff 
and  Gantt  He  told  Anderson  that  If  he  di- 
verted the  water  from  said  stream  where  the 
company  had  recently  built  their  dam,  It 
would  min  plaintiff's  water  power,  and  he 
would  have  to' get  a  steam  engine  to  run  his 
machinery,  and  that  affiant  thought  $1,000 
would  be  a  very  reasonable  price  for  said 
water.  Plaintiff  swore:  He  Is  a  practical  mil- 
ter, and  has  been  running  a  miU  regularly  for 
26  years.  He  has  received  as  much  as  700 
bushels  of  com  as  toll  for  grinding  for  the 
public  in  one  year,  and  has  averaged  600  bush- 
els for  at  least  15  years  at  his  mill  on  Rotten- 
wood  creek,  that  is  being  run  with  water  from 
said  stream.  In  the  latter  part  of  the  summer 
and  In  the  fall,  when  the  water  is  low  In  the 
stream.  If  it  would  run  200,000  gallons  more 
per  day,  he  could  do  a  great  deal  more  ginning 
and  grinding;  but  if  200,000  gallons  per  day 
should  be  taken  from  said  stream  at  said  sea- 
son, when  the  water  is  low.  it  would  ruin 
the  running  of  either  his  gin  or  mill;  it  would 
stop  their  running  for  several  hours  each  day. 
He  has  ginned  as  much  as  175  bales  of  cotton 
in  one  year  at  said  gin. 

Defendant  introduced  11  affidavits,  in  brief 
as  follows:  Several  of  affiants  have  long 
lived  In  the  neighborhood  of  plaintiff's  mill, 
and  have  patronized  it,  ant]  are  familiar 
with  the  propwty.   From  their  obsenratioii 
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they  estimate  that  ho  does  not  grind  more 
than  5  to  8  bushels  of  corn  per  day,  and  does 
not  gin  oTer  60  to  100  bales  of  cotton  a  year. 
He  sets  one-eighth  of  the  corn,  and  one- 
twentieth  of  the  cotton,  as  tolL  Other  mlUs 
and  gins  operated  by  steam  In  the  neighbor- 
hood do  the  bulk  of  the  business,  and  plain- 
tiff has  done  but  little.  He  has  not  sufficient 
water  in  the  fall  to  run  his  mill  and  ghi  at 
the  same  tlm&  In  other  parts  of  the  year 
be  has  more  water  than  he  needs.  His  pond 
is,  and  for'  a  number  of  years  has  been,  filled 
largely  with  sand,  mud,  and  sediment  He 
has  practically  no  head  of  water,  but  has  to 
nm  principally  on  the  current  of  the  stream. 
His  dam  and  races,  badly  constructed  at 
first,  are  old,  and  have  a  large  number  of 
leaks  that  waste  much  water  that  could  be 
utllhsed  with  a  better  dam  and  races.  Tbey 
waste  a  great  deal  more  water  than  the  en- 
tire flow  of  the  stream  at  defendant's  pump- 
ing station,  where  the  stream  Is  not  more 
than  one-eighth  to  one-tenth  of  the  .size  of 
the  stream  at  plalntlfli's  mill.  If  he  would 
repair  his  dam  and  races,  be  would  save 
more  water  than  the  entire  stream  at  def^d- 
ant's  station  would  amount  to.  The  stream 
there  la  very  smalL  It  Is  bnt  one  of  a  great 
number  of  streams  that  form  the  stream  at 
plalntiCTs  mill.  If  the  entire  water  of  this 
small  stream  were  diverted.  It  would  not.  in 
deponents'  opinion,  make  any  appreciable  dif- 
ference In  the  water  at  plalntlfTs  mill.  He 
would  never  miss  It,  nor  discover  that  It 
bad  been  diverted.  If  he  did  not  otherwise 
know  It  His  pond  Is  bo  full  of  -sand  that  at 
the  first  of  the  fall  he  has  to  cut  a  ditch  from 
the  west  to  the  east  side.  ]ust  above  the 
dam,  in  order  to  get  the  water  from  the  west 
to  the  east  bank,  where  the  gin.  Is  situated. 
When  the  ginning  season  is  over,  the  sand 
fills  this  ditch,  and  the  water  fiows  Into  the 
race  on  the  west  side.  The  stream  is  so 
small  that  It  cannot  be  divided  so  as  to  run 
the  machinery  on  both  sides  at  the  same 
time.  In  deponents*  opinion,  $1,000  would  be 
a  ftill  valuation  of  the  gin,  mill,  and  water 
power.  An  engine  at  small  cost  could  run 
the  machinery  to  better  advantage,  and  more 
profitably,  than  It  Is  now  run  with  water. 
He  Is  using  old  and  worn  fltitter  wheels, 
which  require  a  great  deal  more  water  to 
ran.  When  he  shuts  down  his  machinery. 
In  a  short  time  the  water  is  running  over  his 
dam.  Not  less  than  13  streams  unite  be- 
tween defendant's  reservoir  and  plaintiff's 
mill,  to  make  the  stream  at  the  mill.  They 
all  are  fair  streams.  At  least  three  of  them 
are  nearly  as  large,  and  one  is  larger  than 
the  stream  at  defendant's  statloa  Qvil  en- 
gineer have  accurately  measured  the  stream 
upon  which  defendant's  pumping  station  Is 
situated,  and  the  stream  at  a  point  just 
above  plalntlfTs  mill  and  gin.  In  the  former 
case  the  measurement  was  700,000  gallons 
per  day;  In  the  latter,  It  was  5,SQ5,000  gal- 
Una  pet  day.   The  flow,  with  the  proper 


dam  of  the  height  of  plalntUTa  present  soe 
(which  Is  about  11  feet),  would  make  over 
nin^  horse  power.  If  defendant  should  di- 
vert 150,000  gallons  of  water  per  day  at  its 
station,  the  actual  loss  to  plalntUC  at  bis  mill 
would  not  amount  to  more  ^an  one-fifth  to 
one-fonrth  horse  power,  which  is  so  small 
as  to  be  unappreclable,  and  plaintM  would 
not  be  able  to  detect  the  diCCerence  fay  the 
water  in  the  stream.  Under  the  eiJatlng  con- 
ditions already  stated,  plalntUF  utUIzea  but 
a  small  part  of  the  water  of  the  stream, 
and  loses  about  85  per  cent  of  its  available 
power,  through  waste.  The  domestic  con- 
sumption of  water  by  the  dty  of  Marietta 
for  several  years  to  come  Is  not  likely  to  ex- 
ceed 50,000  gallons  a  day.  On  Febroary  25. 
1806,  when  the  water  at  defendant's  station 
was  shut  off  by  the  dam  so  that  none  was 
flowing  In  the  stream  below  the  station,  wit- 
nesses went  from  there  to  plaintiff's  mill, 
and  found  him  grinding,  and  the  water  flow- 
ing over  his  dam.  There  had  been  no  rain 
for  two  or  three  weeks,  and  the  water  was 
down  to  its  normal  condition  for  that  season. 
Subsequent  observations  failed  to  show  the 
loss  of  the  water  that  had  been  shut  off  by 
the  dam  at  defendant's  station,  and  to  all 
appearances  there  was  as  much  water  in  the 
stream  as  there  had  been  before.  Qn  De- 
cember 17, 1895,  plaintiff  went  to  Anderson's 
office,  and  talked  with  him  as  to  the  taking 
of  water  by  defendant  Anderson  proposed 
to  him  that  they  would  have  the  water  at 
his  mill  and  at  defendant's  station  measured, 
and,  if  It  should  appear  that  defendant 
would  divert  enough  water  from  the  stream 
to  injure  plaintiff,  defendant  would  pay  for 
the  same.  To  this  plaintiff  agreed,  and  it 
was  so  understood  between  them,  bnt  on  the 
next  day  plaintiff  wrote  to  Anderson:  "After 
considering  the  conversation  we  had,  I  de- 
cline giving  you  the  liberty  of  sending  down 
and  measuring  my  place.  I  will  take  care 
of  that  part"  Defendant  had  let  the  con- 
tract for  putting  in  Its  waterworlu  on  No- 
vember 25, 1805;  and  at  the  time  of  said  con- 
versation, all  the  orders  necessary  to  com- 
plete the  waterworks  had  been  placed,  aad 
the  work  begun.  Plaintiff  had  made  no  ob- 
jection to  defendant's  locating  Its  pumping 
station  on  the  stream  prior  to  that  time.  De- 
fendant owns  parts  of  three  land  lots  In  the 
county,  on  one  of  which  the  pumping  station 
is  located.  The  affidavit  of  Anderson  recites 
that  a  map  of  Cobb  county  Is  attached  to  It 
showing  the  flow  of  said  stream,  and  some 
of  the  various  streams  that  unite  to  form  the 
stream  at  plaintiff's  mllL  No  such  map  ap- 
pears in  the  transcript  or  bill  of  exceptions. 

J.  E).  Mozly,  N.  A.  Morris,  and  J.  T.  Pen- 
dleton, for  plaintiff  In  error.  Clay  &  Blair 
and  Sessions  &  Sessions,  for  defendant  In  ^ 
ror. 

FBB  OUBtAM..  Jndgment  aiBrmed 
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UOaa  T.  B0BGH. 
(Snpnow  Court  of  Georfia.    May  11,  1896.) 

Bill  or  Excspnoirs— Sibviob. 
Where  the  only  eTidence  of  the  aerrice 
of  a  bill  of  nceptiobs  consisted  of  aa  acknowl- 
edffmeat  thereon  in  theae  Trords,  "Dne  and  learal 
service  acknowledgred  on  the  wiOiln  hill  of  ex- 
eeittiona.  Copj  and  all  farther  serTice  !«■  here- 
by waived,"  signed  by  couasel  for  the  defend' 
ant  in  error  after  the  expiration  of  more  than 
10  days  from  the  date  upon  whldi  the  bill  of 
exeeptlonB  was  certified,  the  eerrlce  was  too 
late,  and  a  motion  to  dismiBS  the  writ  of  er- 
ror must  be  snstained.  Phillips  t.  McNeice, 
50  Ga.  358;  Mannfactorinx  Co.  Faw,  6i 
Oa.  4S0. 
(Syllabns  by  the  Court) 

Error  from  superior  court,  Cobb  comity;  Q. 
F.  Gober,  Judge. 

Action  between  H.  B.  Moss  and  G.  C. 
Bnrcta.  There  was  a  judgment  tor  the  lat- 
ter, and  the  former  brings  error.  Dtnnlssed. 

a.  Bkw  and  H.  B.  Ifess.  for  ptabitlff  In  ci^ 
nr.   B.  N.  Holland,  tat  defendant  in  eiror. 

PBK  CD&IAM.  Writ  of  error  dUmlatea, 


(M  Oa.  m   ■   

HIGRSailTH  T.  MABTEN  st  aL 

(Snpreme  Gonrt  of  Oeorcla.    May  11,  1896.) 

NbOOTIIBLI  iHSTBUHSmS  —  Fulod  —  fioRi,  Fn>B 
POROXUaBA. 

Tb»  trial  judge  committed  no  errer  tcmd 
the  cridence  demandad  the  Todlet. 
(Eyllabiu  fay  the  Oeorc) 

amr  trtm  dty  eanrt  tt  HaB;  H.  !«.  flmtth, 
Judge. 

Action  fay  Martin  ft  Hunt  against  J.  O. 
Hlghamlth.  There  was  a  Judgment  for  plaln- 
tlflb,  and  defendant  brings  error.  Affirmed. 

The  fa^leiHng  la  the  official  report: 
Martin  ft  Hunt  sued  Highsmith  upon  a 
promissory  note  for  $125,  dated  March  28, 
1882,  due  Blx  months  after  date,  payable  to 
the  order  of  Msgee;,  Fletcher  ft  Co.,  and  In- 
dorsed hy  them.  The  Jury  found  for  the 
plaintiffs,  and  defendant  excepted  to  the  re- 
fusal of  a  new  trial.  His  pleas  set  up  that 
the  note  Is  without  consideration,  and  void, 
never  had  any  consideration,  and  all  consid- 
eration for  the  same  has  absolutely  failed. 
Magee,  Fletcher  &  Co.  represented  to  him 
that  they  had  established  In  GalnesTlUe  a 
permanent  Industry  or  factory  for  the  manu- 
facture and  sale  of  the  Chnmplon  combina- 
tion slat  and  wire  fence,  and,  acting  on  the 
fiaith  of  said  repr^ntatlon,  and  induced  by 
It,  defendant  agreed  to  become  their  agent 
In  PolbTllle  district  of  Hall  county  to  sell  the 
fence,  and  to  pay  them  flve  ceUts  per  rod  of 
the  commission  on  the  first  1,000  rods  of  said 
fence  to  be  sold  by  him,  after  he  had  sold 
1,000  rods  and  received  all  of  the  commis- 
sion; and  to  secure  them  in  payment  of  their 
said  commission  on  the  first  1,000  rods  of  the 
fence  to  be  sold  him  to  the  sum  of  $125,  he 
executed  the  note  sued  on,  which  was  simply 
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flren  as  collateral  and  without  any  consider- 
ation or  thing  of  TOlue  having  been  received 
by  him.  He  has  never  sold  a  siogle  rod  of 
the  fence,  and  has  never  become  due  the 
payees  of  the  note  any  amount.  He  admits 
tliat  plaintiffs  own  the  note,  but  says  they 
are  not  bona  fide  holders  for  value  and  with- 
out notice,  but  that  they  had  notice,  at  and 
before  becoming  the  owners,  that  the  note 
was  without  consideration  and  void,  and  that 
It  was  simply  collateral  to  secure  the  payees 
any  commissions  which  would  be  due  them 
on  the  first  1,000  rods  of  the  fence,  provided 
defendant  sold  any  of  It  Further,  the  execu- 
tion of  the  note  was  procured  by  fraud,  for 
that,  at  the  time  of  the  execution,  the  agent 
of  the  p^ees  represented  to  defendant  that 
he  wished  defendant  to  act  as  their  agent  in 
selling  the  fence,  and  be  agreed  to  do  so.  Two 
papers  were  presented  to  him,  which  said 
agent  stated  were  contracts  In  duplicate, 
which  only  bound  defendant  to  pay  Magee, 
Fletcher  ft  Co.  their  part  of  the  commissions 
on  such  amounts  of  the  fence  aa  be  should 
sell.  He  was  old  and  Infirm,  read  with  great 
difficulty  at  all,  and  could  not  and  did  not 
read  the  contracts  or  papers  presented  to  him 
to  sign,  but,  relying  on  the  statements  of  said 
agent,  signed  both  papers,  believing  them  to 
be  contracts  of  the  character  stated,  and 
without  knowing  that  one  of  them  was  the 
note  sued  on,  as  U  was.  When  plaintiffs  be- 
came the  owners  of  it,  they  had  reasonable 
grounds  to  know  and  suspect  that  it  was  not 
a  valid  oUlgatlon  of  defendant,  and  they  are 
not  bona  fide  holders  of  the  note.  *  The  mo- 
tion for  new  trial  alleges  that  the  verdict  Is 
contrary  to  law  and  evidence,  and  that  the 
court  er^ed  In  falling  to  charge,  though  not  so 
requested,  that.  If  defendant  was  Induced  to 
sign  the  note  by  false  representations  as  to 
the  contents  on  the  part  of  the  person  pro- 
curing it,  and  was  unable  to  read  the  paper 
when  he  signed,  and  signed  It  not  knowing 
Its  contents,  and  believing  them  to  be  differ- 
ent from  what  they  really  were,  the  note 
would  not  be  a  valid  obligation  on  his  part. 
The  court's  charge  on  this  subject  was  as  fol- 
lows: "Fraud  voids  all  contracts.  Fraud 
may  not  be  presumed,  but,  being  In  itself 
subtle,  slight  circumstances  may  be  sufficient 
to  carry  conviction  of  Its  existence.  Frau<*i 
may  be  actual  or  constructive.  Actual  fraud 
consists  In  any  artifice  by  which  another  in 
deceived.  Constructive  fraud  consists  In  any 
act  of  omission  or  commission  contrary  to 
legal  or  equitable  duly,  trust  or  confidence 
Justly  reposed,  which  is  contrary  to  good  con- 
science, and  operates  to  the  injury  of  another. 
Misrepresentations  of  a  material  fact,  made 
willfully  to  deceive,  or  recklessly  without 
knowledge,  and  acted  on  by  the  opposite 
party,  constitute  legal  fraud.  To  be  fraudu- 
lent, the  representations  must  be  materlni 
and  false.  If  the  note  sued  on  was  procured 
by  fraud  by  Magee,  Fletcher  ft  Co..  It  would  be 
void  as  between  them  and  the  defendant,  and. 
If  the  plaintiffs  purchased  it  with  notice  of  the 
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fraud,  It  would  be  Told  In  their  hands,  and 
they  could  not  recover.  But  if  they  bought 
the  note  before  It  was  due.  In  good  faith, 
without  notice  of  the  fraud,  then  the  note 
would  be  valid  In  their  bands,  and  they 
would  be  entitled  to  recover,  bo  far  as  fraud 
is  concerned."  Error  Is  assigned  on  the  last 
sentence  of  the  foregoing  charge. 

Peny  ft  Gr^,  for  plainttff  in  error.  J.  B. 
Estes,  Hubert  Bates,  and  J.  C.  Boone,  fOr  de- 
fendants In  error. 

PER  CURIAM.  Jndgment  ■fflrniffJ. 


(98  Gk.  lOS) 

HILL  T.  ROME  ST.  B.  00. 
(Rnpreme  Court  of  Oeorsia.    May  19.  1896.) 
'    New  Tbul— Disobstiom  of  Coubt. 

This  case  falls  within  the  established 
rale  that  the  sopreme  conrt  will  not  overrule 
the  discretion  oi  the  trial  Judge  in  the  first 
general  grant  of  a  new  triaL 
(Syllabus  by  the  Conrt) 

Error  from  city  court  of  Floyd;  O.  A.  H. 
Harris,  Judge. 

Action  between  R.  B.  Hill  and  the  Rome 
Street-Railroad  Company.  Tha«  was  a  Judg- 
ment fbr  tbe  latter,  and  the  former  brings  ei^ 
ror.  Affirmed. 

Bowell,  Underwood  &  Rowell,  for  plainuet- 
in  error.    Dorsey,  Brewster  &  Howell  and  J. 
Branham,  for  defendant  In  error. 

PER  CURIAM.    Judgmoit  affirmed. 


(99  OS.  Ill) 

ROBINSON  V.  BRYANT  et  at 
(Siq>r«ne  Court  of  Georgia.    May  19,  1896.) 

BxsouTiON  —  Ci:uiM8  OF  Thibd  Pbbbohs — Surri- 
oiBKCT  OF  Evidence. 
There  being  evidence  to  warrant  a  find- 
ing that  the  property  subjected  to  the  plaintiff's 
<zecntion  betonged  to  the  claimant  before  the 
rendition  of  the  judgment  on  which  that  execa-' 
tion  was  foanded,  it  was  error,  bo  far  ai  this 
property  was  concerned,  to  direct  a  verdict  in 
favor  of  the  plaintiff  in  fi.  f a. 
iSyllabus  by  the  Court) 

Error  from  city  conit  of  Floyd;  Q.  A.  H. 
Harris,  Judge. 

£lxecution  in  favor  of  Bryant  St  Vandiver 
against  one  Robinson  was  levied  upon  prop- 
erty to  which  a  claim  was  interposed  by 
Mary  Robinson.  There  was  a  Judgment  for 
plaintiffs,  and  claimant  brings  error.  Re- 
versed. 

The  following  Is  the  ofiSdal  report: 
Ao  executloD  In  favor  of  Bryant  &  Van- 
diver  against  Robinson,  issued  upon  a  judg- 
ment of  June  18.  1891,  was  levied  upou  a 
stock  of  whiskies,  two  beer  coolers,  bar  fix- 
tures, show  cases,  and  bar  counters;  also, 
upon  a  buggy,  a  surrey,  and  a  bay  horse.  The 
property  levied  upon  was  claimed  by  Mrs. 
Robinson.  There  was  a  verdict  finding  the 
surr^  and  the  horse  not  subject,  and  finding 


the  balance  of  the  property  levied  upon  sub- 
ject This  verdict  was  directed  by  the  court. 
It  being  through  a  mistake  of  the  court  that 
the  bu^y  was  found  subject  Claimant  mov- 
ed tor  a  new  trial  upon  tbe  general  ground^ 
and,  further,  upon  the  ground  that  the  court 
erred  in  directing  the  Jury  to  find  a  verdict 
subjecting  the  articles  named  in  tbe  verdict 
to  the  execution.  Upon  the  hearing  of  the 
motion,  the  Judge  stated  that  he  would  grant 
a  new  trial,  upon  the  ground  that  the  buggy 
was  not  subject  under  the  evidence.  There- 
upon plaintiff  offered  to  write  off  tbe  buggy, 
and  to  dismiss  the  levy  as  to  the  same.  This 
the  court  allowed  to  be  done,  and  overruled 
the  motion.  To  the  refusal  of  the  motion  for 
new  trial,  claimant  excepted,  and  further  as- 
signed as  error  the  permission  given  to  plain- 
tiff to  change  the  verdict  Upon  tbe  trial, 
plaintiff  introduced  the  execution  and  levy. 
The  levying  officer  testified:  **I  made  tbe 
levy.  Mr.  Robinson  was  in  the  bar  or  stable, 
I  forget  which,  and  in  possession  at  the  time. 
The  levy  was  made  at  his  place  of  business. 
The  whiskies  or  bar  fixtures  wore  In  the  bar, 
and  the  buggy  and  horse  In  the  stable.  ! 
know  he  was  in  possession,  because  he  was 
there  in  charge.  I  always  found  him  there 
whenever  I  was  about  there.  My  recollec- 
tion is  that  he  was  in  the  bar,  conducting  his 
business,  when  I  went  into  the  bar  to  make 
the  levy.  I  am  certain  he  was  In  the  bar, 
and  then  he  wei^t  into  the  stable  with  me." 
For  claimant,  she  testified:  "On  June  IS, 
1894,  and  prior  to  that  time,  the  articles  lev- 
ied upon  were  my  property.  I  bold  they 
were,  for  I  loaned  Mr.  Boblnaon  money  two 
different  times,  and  he  did  not  pay  It  bac^; 
and  on  April,  1894,  he  turned  over  this  prop- 
erty he  had  there,  in  payment  of  some  money 
be  liad  not  paid  back  to  me.  I  have  separate 
estate  I  obtained  from  my  uncle  in  Vlcks- 
burg,  and  also  some  from  my  father,  and 
have  other  property  in  Rome.  On  the  last  of 
March,  Mr.  Robinson  said  he  was  going  to 
quit  business,  and  he  would  give  me  this 
stock  of  goods  in  part  payment  of  the  money 
I  loaned  him.  I  loaned  him  $1,500  at  one 
time,  in  1891,  and  in  two  years  I  loaned  him 
$1,3S0.  I  borrowed  the  mon^  cat  my  prop- 
erty. Mr.  Robinson  told  me  he  bou^t  these 
two  sets  of  bar  fixtures,  three  show  cases 
and  two  counters,  I  think,  in  1890,  when  I 
first  loaned  him  that  money.  I  told  him  at 
the  time  I  was  very  much  opposed  to  his  go- 
ing Into  the  whisky  business,  and  did  not 
want  to  borrow  this  money  on  the  property, 
but  he  Insisted  on  my  borrowing  It  He  said 
that  there  would  be  a  Hen  for  this  money  on 
those  fixtures.  I  paid  for  the  single-top  bug- 
gy and  surrey  and  buggy  horse  named  Mack. 
After  the  first  of  April,  1894.  the  business 
was  carried  on  as  'Joseph  Robinson,  Agent.' 
He  was  agent  for  me.  I  loaned  my  husband 
some  money  prior  to  Jtme,  1894,  and  took  thEa 
bar  property  from  him  for  my  debt  There 
was  no  writing  between  us  at  the  time.  I 
did  not  have  any  list  of  the  property  in  the 
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bar  at  that  time.  As  to  the  fixtures  and  show 
«ises,  we  did  not  agree  upon  any  price.  He 
just  bought  the  property  with  the  money  I 
loaned  him,  and  did  so  with  the  tinderstand- 
lue  that  they  were  to  be  mine.  As  to  the 
whiskies  and  other  things,  he  told  me  on  the 
last  day  of  March.  1894.  that  I  could  have 
them  on  the  money  I  had  loaned  him.  It  be- 
came mine  on  the  first  day  of  AprlL  I  don't 
know  how  much  was  In  there;  he  Just  told 
me.  I  never  took*  the  oath  as  a  dealer  of 
spirituous  liquors  at  any  time.  I  do  not 
know  how  much  wine,  brandies,  and  whisky 
are  on  hand  now.  Do  not  know  anything 
about  it  personally.  The  consideration  I 
gave  for  the  goods  was  this:  In  1891,  in 
April,  1891,  I  loaned  him  $1,500,  and  in  two 
years  I  loaned  him  $1,350.  Some  of  the  last 
$1,350  was  paid  back.  I  got  the  goods  In 
part  payment  of  the  money  I  loaned  him.  He 
could  not  pay  the  money  back;  consequently 
let  me  have  the  goods." 

EtalBtead  Smith,  for  plaintiff  In  oror. 
Foncbfi  &  Fouchfi  and  Yandlvw  &  Smith,  for 
defendants  In  enor, 

PER  GUBIAM.    Judgment  rerezBed. 

ATKINSON,  J.,  proTldentlaU/  absent,  and 
Dot  presiding. 


(89  Oa.  H) 

DS1UP8SIT  T.  HcCAIiIiA. 
<StQrem«  Ooort  of  Oewgia.    May  10,  1896.) 

BXHOTIDH  — ClAIIIS  BT  TStRD  PABTin— SUFn- 
CIBHOT  OP  EtIIISNGB. 

Where,  upon  the  trial  of  a  el^rn  case, 
the  property  is  foood  sabject,  and  the  daim- 
ant-Hiis  m<rtion  for  a  new  trial  on  the  grounds 
that  the  verdict  is  contrary  to  law  and  the  evi- 
dence bdng  OTCTroled— excepts  to  the  jadg- 
ment  denying  a  new  trial,  the  burden  is  npon 
him  to  show  error  in  the  ruling  of  the  court  be- 
low; and  where,  in  such  a  case,  it  does  not  ap- 
pear from  the  record  that  the  jad^ent  upon 
which  the  execution  of  the  plaintiff  in  fi.  fa. 
was  issued  was  rendered  after  the  alleged  title 
of  the  claimaDt  accrued,  a  judgment  denyiog  a 
new  trial  is  not  shown  to  be  contrary  eiUier  to 
law  or  the  evidence. 
(Syllabus  by  the  CJourL) 

Error  from  superior  court,  Catoosa  coun^; 
T.  W.  Miiner,  Judge. 

Execution  in  favor  of  a  McCalla  against 
-W.  L.  Dempsey  was  levied  npon  property  to 
which  E.  L.  Dempsey  interposed  a  claim. 
There  was  a  judgment  against  claimant,  and 
he  iHings  error.  AiSrmed. 

The  foUowtng  is  the  official  report: 
An  executkm  In  favOT  of  McCalla  against 
W.  1*.  Dempsey  was  levied  upon  pn^terty 
which  was  claimed  by  K  li.  Dempsey.  Tbe 
same  was  found  subject,  and  claimant's  mo- 
tion on  the  general  grounds  for  a  new  trial 
was  overruled,  Plalntlff  Introduced  the  eze- 
cnthm,  with  levy  of  conatable,  showing  that 
the  propertjr  was  in  the  poasttslon  of  W.  L. 
Dempsey.  B.  Ii,  Dempsey,  claimant,  testl- 
fled:  "The  property  levied  is  mine.  My  fa- 


ther owed  me  $300,  and  I  first  took  a  mort- 
gage on  the  property;  but  on  March  9,  1892, 
I  bought  the  property,  and  paid  a  fair  price 
for  It  I  am  a  single  man,  and  lived  at  home 
with  my  father,  and  the  property  was  there. 
I  kept  a  memorandum.  Didn't  take  any 
notes.  Didn't  testify  in  justice  court  that  I 
took  notes."  W.  L.  Dempsey  testified:  "I 
gave  to  E.  Ii.  Dempsey  a  mortgage  on  <the 
property  in  dispute.  I  was  owing  him  about 
$300.  Was  owing  McCalla,  and  tried  to  trade 
him  the  property  in  payment  of  the  $8a  I 
owed  him,  but  he  refused  to  take  It;  only  of- 
fered me  $30  for  a  mare  which  I  soon  after- 
wards sold  for  $105.  I  wanted  to  pay  all  I 
owed,  and  my  eon  too;  so  on  March  9,  1802, 
as  we  went  home  from  Ringgold,  I  sold  him 
this  property,  tor  which  I  then  owed  him. 
Eton't  remember  going  to  S.  M.  Roach  after 
9th  of  March,  1802,  and  getting  him  to  write 
other,  8S  he  testifies."  Mortgage  on  this 
property,  dated  March,  1802,  from  W.  Ii. 
Dempsey  to  E.  L.  Dempsey,  was  Introdilced 
by  plaintiff  in  fi.  fa.  S.  M  Roach  testified: 
"I  heard  testimony  of  B.  L.  Dempsey  In  jna- 
tice  court.  He  then  said  he  took  notes,  or 
kept  a  memorandum, — I  don't  remember 
which.  After  9th  of  March,  1892,  W.  L. 
Dempsey  came  to  my  bouse  with  notes  he 
had  given  before  that  to  E.  L.  Dempsey,  and 
got  me  to  write  others,  giving  him  more  time 
to  pay."  G.  W.  Head  testified:  "I  heard  tes- 
timony In  Justice  court  of  E.  L.  Dempsey, 
and  my  recollection  Is  that  he  said  he  took 
notes  from  bis  father  when  he  let  him  have 
the  money." 

W.  B.  Mann,  for  plaintiff  in  carror.  O.  W. 
Head  and  B.  J.  &  J.  McCamy,  for  defendant 
in  error. 

PEB  CURIAM.  Judgment  afflmiiBd. 


w  Go.  m) 

MURPHT  V.  SOtTTHBRN  BT.  GO.  ct  aL 
SOUTHERN  RT  00  et  aL  V. 
MUBPHY. 

(Supreme  Court  of  Georgia.    May  19,  1896.) 

RA.ILBOAD  COUPAMIES— CONBTBU47riOII  OT  RoiD — 
iN^UNCTtO:!. 

This  being  an  application  for  an  injunc- 
tion to  restrain  a  railroad  company  from  lay- 
ing tracks  upon  certain  land.  Included  in  wfiich 
was  a  portion  of  an  alleged  public  street,  and 
the  evidence  being  conflictinfr  as  to  the  title  to 
that  portion  of  the  prHnises  In  diapote  not  em- 
braced in  the  alleged  street,  and  also  conflicting 
as  to  the  dedication,  and  as  to  the  extent  of  the 
latter,  the  judge  did  not  abuse  his  discretion 
in  granting  the  injunction  In  part,  and  reTusins 
it  in  part,  as  to  both  parcels  of  the  really  in- 
volved in  the  controversy, 
(Syllabna  by  the  GoorL) 

Error  from  superior  oourU  Fnlton  county; 
J.  B.  Lumpkin,  Judge. 

Actum'  liy  Anthony  Hnrphy  against  the 
Southern  Railway  Company  and  others  for 
Injunction,  There  was  a  decree  rendered, 
and  the  parties  bring  tfror,  roq>ectlvely.  Af- 
firmed. 
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Afarsliall  J.  Clarke  and  Simmons  &  Gorrl- 
gan,  for  plaintiffs  in  eiTor.  Dorsey  Brewster 
&  Howetl  and  J.  U  Hopkins  &  Sons,  for  de- 
fendant In  error, 

PER  CUniABC  Judgment  on  both  Mils  of 
(sceptlons  afflimed. 


(99  0&.  IM) 

UcFARIAND  T.  FBIOK& 
(Supreme  Gourt  of  Georgia.   Bfay  19,  1896.') 
FBoor  or  FoRBiOM  Jodgmeiits— BiQUinfsa. 
Where  a  transcript  of  the  record  of  a 
decree  purporting  to  have  been  rendered  by  a 
court  of  record  of  another  state  has  been  dnly 
CMtifled  tinder  the  act  of  congreM  embodied 
In  section  8830  of  the  Code,  this  is  sufficient  eri- 
■dence  of  the  ralidlty  of  soch  decree,  although 
it  does  not  appear  to  hare  been  signed  by  the 
elumceilor.    Nor,  in  such  case,  ia  it  at  all  es- 
sential to  show  that  he  signed  the  minute*  of 
the  court  by  wliich  such  decree  was  rendered. 
(Syilabus  by  the  Court.) 

Error  from  superior  court.  Walker  county; 
W.  T.  Tnmbull.  Judge. 

Action  by  A.  S.  Frlcks  against  J.  A.  Mc- 
Farland  and  another.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  McFar- 
land  brings  error.  Affirmed. 

The  following  Is  the  official  report: 
rrlcks,  by  lUs  petition,  alleged  that  J.  A. 
McFarland,  of  Walker  county,  and  Thomas 
Hill,  a  nonresident  of  Georgia,  composing 
the  firm  of  McFarland  &  Hill,  are  Indebted 
to  him  (226,  besides  Interest,  on  a  Judgment 
obtained  by  him  against  said  J.  A.  McFar- 
land and  Thomas  Uill  In  the  chancery  court 
of  Hamilton  county,  Tenn.,  on  April  24, 
188L  Process  was  prayed  against  J.  A.  Mc- 
Fariand  and  Thomas  HllL  McFarland  was 
eerved,  and  there  was  a  return  of  "Not  to 
be  found,"  as  to  Hill.  The  case  was  submit- 
ted to  the  Judge  below  without  a  Jury,  and 
he  rendered  Judgment  In  favor  of  plainUff 
against  McFarland  and  the  surety  on  bis 
appeal  bond.  McFarland  moved  for  a  new 
trial,  and,  his  motion  lielng  overruled,  ex- 
cepted. The  motion  for  new  trial  was  on 
the  general  grounds  alone.  It  appears  from 
the  transcript  of  the  proceedings  In  the 
chancery  court  of  Hamilton  county,  Tenn., 
that  the  suit  there  was  brought  against  J. 
A.  McFarland,  T.  Hill,  and  others;  the  suit 
being  on  Joint  promissory  notes  given  by 
McFarland  &  Hill  to  Frlcks  for  the  par- 
chase  of  certain  land,  and  it  being  alleged 
that  McFarland  &  Hill  assumed  payment 
of  two  other  notes  given  by  Pricks  to  the 
other  defendants;  and  the  petltiMier  pray- 
ing for  a  decree  against  McFarland  &  HIU 
for  the  amount  of  the  notes,  and  that  the 
same  be  declared  a  lien  on  the  land,  and.  If 
the  property  did  not  pay  the  decree,  that  a 
personal  Judgment  be  entered  against  Mc- 


Farland &  Hill  for  the  balance.  It  appears, 
further,  that  a  decree  was  made  against 
McFarland  &  HIU  for  a  large  sum,  and  that 
the  debt  decreed  should  be  8  vendor's  Hen 
on  the  land,  to  be  enforced  by  sale  of  the 
land.  It  further  appears  that  the  land  was 
sold  under  the  decree,  find  did  not  bring  the 
amount  of  the  decree,  and  It  was  further 
decreed  that  execution  issue  for  the  un- 
paid balance  of  the  debt,,  and  ezecutkin  was 
issued  against  J.  A.  McFarland  and  Thomas 
HiU  for  $228.20;  with  interest  When  the 
transcript  was  Introduced  In  evidence  the 
only  objection  made  to  It  was  because  It 
failed  to  show  that  the  chancellor  had  signed 
the  judgment  or  minutes  of  the  coiirL 
There  was  evidence  that  the  practice  In  the 
chancery  courts  of  Tennessee  Is  Uiat  no 
judgment  or  decree  la  dgned  by  either  the 
attorney  or  the  chancellor  or  Judge*  bnt  that 
the  practice  Is  for  the  decree 'or  Judgment 
to  be  spread  on  the  mlnntea,  and  on  the 
morning  of  the  succeeding  d^  the  Judge 
or  chancellor  signs  the  mlnntea  of  the  pre- 
ceding day,  and  at  the  end  of  the  term  signs 
minutes  of  the  entire  term.  Tba  witness 
who  testified  as  to  this  farther  testified 
that  he  knew  of  no  statnte  or  decision  re- 
quiring the  chancellor  to  slffQ  the  mlnotes, 
or  where  there  was  a  tellnre  to  sign  iBvall- 
datlng  the  decree  or  judgment  The  tran- 
script was  certified  In  accordance  with  the 
act  of  congress  applying  the  certified  tran- 
scripts from  courts  of  other  states. 

W.  H.  Payne  and  Copeland  &  Jackson,  for 
plaintiff  In  error.  B,  M.  W.  Glenn,  tot  de- 
fendant In  error. 

FEB  CURIAM.   Judgment  afllimed. 


(86  Oa.  U6) 

STUCKET  et  aL  T.  ETNA  FURNACE  CO. 
(Supreme  Court  of  Georgia.    May  19,  1806.1 
Nbw  Trial— Diborbtio^t  or  Coukt. 
The  first  general  grant  ct  a  new  trial 
will  be  affirmed,  as  of  course. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Polk  connty;  C. 
G.  Janes,  Judge. 

Action  between  A.  C.  Stuckey  &  Co.  and 
the  Ktaa,  Furnace  Company.  There  was  a 
Judgment  for  the  latter,  and  the  former 
brings  error.  Affirmed. 

W.  W.  Vandlver,  J.  W.  Ewlng.  Irwin  A 
Bnnn.  and  Dean  &  Dean,  for  plaintiff  in  er- 
ror. Blance  &  Bielder  and  D.  B.  Hamilton, 
for  defendant  In  oror. 

PEB  CUBIAM.  Judgment  nfflnned. 

ATKINSON,  J.,  proTldentially  abMst,  and 
not  presiding. 
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(99  Oa.  U7) 

BTNA  FUBNAOB  GO.  T.  SPABKa 
(Sivreme  Court  of  G«orfi^    Mar  19.  IBM.) 
Nbw -Trial— DiBCBBTiov  or  Codb*. 
TbiB  court  will  not  rerene  the  fint  f«n- 
«»1  grant  of  a  new  trial 
.  (SylUbna  by  the  Oonrt.) 

Error  from  superior  court.  Folk  oonnty;  O. 
G.  Janes,  Judge. 

Action  between  the  Etna  rnr&ace  Oompanr 
and  A.  J.  Sitarits.  Then  was  a  Judgment 
for  the  latter,  and  tlu  fonner  brings  error. 

D.  B.  Hamilton,  for  plaintiff  In  error.  San- 
ders &  Davis  and  Blance  &  Fielder,  for  de* 
fondant  In  erXOT. 

FEB  OUBIAM.  Judgment  affirmed. 

ATKINSON,  J.,  pnrtdentlallj  absent,  and 
not  presiding. 


(99  Oa.  77) 

CAREY  et  aL  T.  CBAMBTQN  et  aL 
(Snpreme  Court  of  Georgia.    April  27.  1886.) 

AOTlOil  BTPaRTKBRSBIP— HlBNOma— COBRICTIOX. 

Where  a  partnership  brings  an  action 
in  Ha  firm  name,  stating  in  its  declaration  the 
names  of  the  persoDs  constituting  the  firm,  a 
misnomer  in  the  ChriBtian  name  of  either  of 
the  persons  named  as  oo^rtnm  may  be  cor- 
rected instanter,  on  mouon,  by  amendment 
Code,  8  Johnson  r.  BaUroad.  74  Qa.  U07. 
(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Hancock  county; 
Seaborn  Beese,  Judge. 

Action  by  Cranston  &  Storall  against  Carey 
4t  Hill.  There  was  a  Judgment  for  -plain- 
tiffs, and  defendants  bring  error.  Affirmed. 

The  following  la  the  official  report: 
Cranston  &  StOTally  as  a  firm,  composed  of 

W.  J.  Cranston  and  Stovall.  sued  Carey 

&  Hill,  In  complaint  upon  an  account  De- 
fendants pleaded  the  general  Issue.  Upon 
the  trial,  pl^ntlffs  put  in  evidence  testimony 
of  F.  M.  StOTall,  as  follows:  **I  am  a  mem- 
ber of  the  firm  of  Cranston  ft  Stovall.  Mra. 
Anna  H.  Cranston,  of  Augusta.  Ga.,  la  my  co- 
partner." The  witness  ea^lained  the  begin- 
ning  and  conduct  of  their  business  with  de- 
fendants, and  testlfled  to  the  correetness  of 
the  account  sued  on,  and  tliat  the  amount 
aned  for  was  due  and  owing  to  plaintiffs  by 
defendants.  PlalntlfCs  having  closed,  defend- 
ants moved  a  nonsuit,  because  the  petition 
allured  that  the  sum  sued  for  was  due  to 

W.  J.  Cranston  and    Stovall,  and  the 

evidence  showed  that  the  account.  If  due  at 
all,  was  due  to  Anna  H.  Cranston  and  F.  M. 
Stovalt  Thereupon  plaintiffs  moved  to 
amend  the  petition  by  striking  the  name  of 
W.  J.  Cranston  as  one  of  the  Arm,  and  sub- 
stituting: the  name  of  A.  H.  Cranston,  so  that 
tbe  declaration  should  allege:  "Cranston  & 
Stovall,  a  Arm  of  merchants  and  factors, 
composed  of  A.  H.  Cranirton  and  F.  M.  Sto- 
TiU."   Over  objection  of  defendants,  this 
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am«idnient  waa  allowed,  and  tbe  motion  to 
nonsuit  was  overruled,  to  both  of  which  rut 
ings  defendants  excepted.  Tliete  waa  a  ver- 
dict for  plalntitb. 

-  T.  U.  Hnnt  and  B.  li.  Heriltt,  for  plalntiflS 
In  moT.  B.  H,  I>ewls,  for  defendants  In  er- 
ror. 

FEB  OUBIAH.  Judgment  alBrmed. 


(99  Oa.  119) 

BBOOKS  et  aL  V.  OEOBGIA  HOME 
INS.  CO. 

(Sopreme  Conrt  of  Georgia.    May  19,  1896.) 

InoBA SOI— Actios  on  Pouot — Tiin  voa 
Bkinoino. 

A  policy  of  fire  Insurance  stipnlating, 
among  other  things,  "that  no  salt  -or  action 
afiainst  this  companv  for  the  recovery  of  any 
claim  by  virtne  of  this  policy  shall  be  sostain- 
able  In  any  conrt  oniess  commenced  within 
twelve  months  qext  after  loss  shall  have  oe- 
enrred,"  an  action  npon  such  policy  brought 
more  than  12  months  after  tbe  destruction  by 
fire  of  tbe  property  Insnred  was  barred,  and 
the  oonrt  properly  granted  a  nonsuit.  See 
Heison  V.  Insnrance  Go.  and  Maril  t-  Insbr* 
ance  Co.  (decided  at  the  last  tnrn)  25  S.  B, 
— k  — i  and  anthoritles  dtcd. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Folk  county;  C. 
O.  Jonea,  Judge. 

Action  by  J.  E.  Brooka  and  otbera  against 
the  Georgia  Home  Insurance  Company  on  a 
policy  of  fire  Insurance.  There  was  a  Judg- 
ment for  deCendant,  and  plaintiffs  bring  er^ 
ror.  Affirmed. 

F.  A.  Quilllan  and  Irwin  ft  Bunn,  for  plain- 
tiffs in  error,  mance  ft  Fielder,  for  defend- 
ant In  error. 

PER  CUBIAM.    Judgmrat  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  prealdlsg. 


(M  Oa.  US) 

WTNN  V.  SOUTH  BIVBB  BBICK  CO. 
(Supreme  Court  of  Georgia.    May  23,  1896.) 
Hbohasic's  Libm  — B!;foroe>ibiit— BuvneuncoT 

OF  fiVinBKOB. 

1.  Where  upon  the  trial  in  a  Justice's  court 
of  an  action  aaaiurtt  the  owner  of  realty,  to  en- 
force the  collection  of  an  alleged  material 
man's  lien  for  materials  fnrnlshed  a  contnicto) 
for  use  in  constructlog  a  building  on  such  real 
ty,  tbe  plaintiff,  a  corporation,  proved  nothing 
exc^t  that  the  owner  "had  been  notified  Id 
writing  by  the  plaintiff  of  its  Intention  to  bold 
him  responsible  for  tbe  amount  of  the  said  ma- 
terial." tbere  was  no  error  in  rending  a  judg- 
ment for  the  defendant.  It  was  certainly  in- 
cumbent upon  tbe  plaintiff  to  show  the  exist- 
ence of  its  alleged  lien,  and  to  prove  that  de- 
fendant was  liable  to  It  In  some  amount  there- 
on. 

2.  Irrespective  of  the  question  whether  the 
act  of  December  18.  1B93  (Acto  1893,  p.  34). 
nmending  section  1979  of  the  Code,  Is  or  Is  not 
Duconstitutional,  as  containing  matter  different 
from  what  is  expressed  in  the  title  thereof,  the 

I  Jndgmmt  in  the  Justice's  court  was  the  a  If 
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one  tiiat  could  hare  been  legallr  rendered,  and 
U  was  therefore  error  to  set  ft  aside  on  cei^ 
tlorari. 
(SyUabnB  br  the  Oonrt) 

Error  from  superior  court,  Stouoe  county; 

W.  B,  Butt,  Judge. 

Action  b7  the  South  River  Brick  Company 
against  E.  I.  Wynn  to  enforce  a  mechanic's 
lien.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  ReTersed. 

^tone  &  Clark,  for  plaintiff  in  error.  Per- 
sons &  Persona  and  CnlbersoD  Blalock,  for 
defendant  In  error. 

PBB  ODBIAM.  Judgment  reversed. 

ATKINSON,  J.,  prwldentially  absent,  and 
not  presiding. 


(M  Ga.  u» 

ADAMS  T.  LBVEBETT. 
(Soj^vme  Court  of  Georgia.'  Hay  23,  18M.) 

TsiAI^IimRnOTIOHB  —  APPLIOABIUTT  to  I880B& 

1.  Where  the  real  Issoe  In  an  action  of 
ejectment  was  which  one  of  two  diEferent  nxKls 
was  intended  to  be  designated  by  descriptiTe 
words  in  a  deed,— the  plaintiff  contending  that 
the  words  referred  to  one  of  the  roads  in  ques- 
tion, and  the  defendant  contending  that  they 
refnred  to  the  other  of  these  two  roads,  and 
neither  contending^  that  a  margin  of  either  of 
the  roads,  aa  distingoished  from  its  center  or 
middle  thread,  was  the  true  line  between  them, 
—there  was  no  error  in  refusing  to  charge  a  re- 
quest to  the  effect  that,  where  a  deed  described 
land  as  tieing  bounded  by  a  road  or  public  high- 
way, the  center  of  the  same  would  be  the  true 
line. 

2.  This  case  tamed  exdnsiTely  upon  qnee- 
tions  of  fact,  and,  while  the  evidence  was  con- 
flicting, that  introduced  for  the  defendant  was 
amply  snflicient  to  support  the  Terdict  in  his 

CSTW. 

(Syllabus  by  the  OonrL) 

Error  from  superior  court,  JABpet  county; 
John  C.  Hart,  Judge. 

Ejectment  by  Emily  F.  Adams  against  Wil- 
liam C.  Leverett  There  was  a  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

The  following  Is  the  official  report: 
Mrs.  Adams  sued  Leverett  in  complaint  for 
a  certain  tract  of  land  lying  within  the  cor- 
porate limits  of  Machen.  There  was  a  ver- 
dict for  defendant,  and,  plaintiff's  motion  for 
a  new  trial  being  overruled,  she  excepted. 
The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Further,  because  the  court  erred 
lu  refusing  to  charge  the  following  written 
request  of  plaintiff:  "When  a  road  Is  refer- 
red to  In  a  deed  as  defining  one  of  the  bound- 
aries of  the  same,  and  said  road  has  been  so 
used  as  a  public  hlfirhway  by  the  people  for 
the  period  of  seven  years  without  obstruction, 
it  is  not  necessary  that  the  same  should  have 
been  declared  by  the  courts  to  be  a  public 
road.  In  order  to  make  such  a  description 
ralld,  nor  will  It  of  Itself  affect  the  validity 
of  the  deed  whose  boundary  is  so  defined. 


When  such  a  boundary  Is  so  defined  In  a 
deed,  the  title  to  the  land  so  defined,  by  oper- 
ation of  law,  extends  to  the  middle  thread  of 
the  road,"— and  In  refusing  to  charge  the  fol- 
lowing written  request  of  plaintiff:.  "When 
such  a  boundary  is  defined  as  being  bounded 
by  a  public  road,  It  is  construed  to  refer  to 
such  a  road  then  In  existence,  which  answers 
the  description  therein  made."  Error  In  re- 
fusing to  charge  the  following  written  re- 
quest of  plaintiff:  "If  you  believe  that  the 

00  acres  of  land  sold  by  Boiling  tviiltfield  to 
Willis  Newton  Is  bounded,  as  to  Its  western 
boundary,  by  the  public  road  leading  from 
Mohticello  to  Shady  Dale,  and  the  land  in 
dispute  is  not  covered  by  said  deed,  but  lies 
on  the  opposite  side  of  said  public  road,  then 
no  title  passed  to  said  Willis  Newton,  under 
said  deed,  to  the  premises  In  dispute,  and  nei- 
ther he  nor  those  claiming  under  him  is  en- 
titled to  recover  In  this  case;  but  If  the 
plaintiff  has  been,  either  in  p^ivon  or  by  her 
agent.  In  possession  of  said  land  for  a  pe- 
riod of  seven  years,  or  longer,  then  your  ver- 
dict should  be  for  the  plaintiff."  Because  the 
verdict  Is  contrary  to  certain  specified  por- 
tions of  the  charge,  and  to  the  evidence 
touching  the  same.  Because  the  court  erred 
In  admitting  In  evidence,  over  objection  of 
plaintiff,  the  following  evidence  of  J.  H. 
Bnssey,  witness  for  defendant:  "At  the  time 
plaintiff  bought  the  land  from  Clarence  Hill. 

1  represented  plaintiff,  and  met  Clarence  HUI 
at  Shady  Dale,  and  he  and  myself  rode  up 
and  down  the  line,— the  old  stage-road  line. 
It  was  not  obstructed,  except  Newton  had 
bnttt  his  dwelling  house  over  it.  As  we  rode 
along,  talking  about  the  trade,  I  got  do^  in 
the  old  road,  and  placed  my  foot  In  It,  and 
said,  This  was  the  line.'  Clarence  HIU  was 
with  me.  This  was  before  the  deed  was 
made  by  Hill  to  plaintiff.  The  deed  was 
made  some  three  or  four  days  after  he  and 
I  rode  up  the  line.  I  was  not  present  when 
the  deed  was  made.  After  the  deed  was 
made  I  paid  him  the  money."  It  Is  alleged 
that  this  evidence  is  inadmissible  because 
the  eastern  boundary  of  said  land  purchased 
was  clearly,  and  without  ambiguity,  defined 
in  the  deed  from  Clarence  Hill  to  Mr.  Adams, 
already  in  evidence,  and  It  was  not  compe- 
tent by  parol  evidence  to  prove  a  different 
line  by  the  testimony  of  a  witness  of  a  con- 
versation he  had  with  Clarence  Hill  three 
or  four  days  before  the  deed  waa  executed, 
for  the  purpose  of  varying  the  line  aet  forth 
In  the  deed,  and  in  conflict  with  the  same. 
The  deed  Is  presumed  to  define  the  true  Hue. 
and  parol  declarations,  made  evai  by  the 
giantor,  before  the  deed  waa  executed,  are 
not  admissible  to  establish  a  different  line, 
and  one  that  varies  from  the  line  as  defined 
in  the  original  deed,  afterwards  axecuted. 
All  previous  declarations  are  presumed  to  be 
controlled  and  modified  by  the  actual  execu- 
tion of  the  deed  when  made.  It  waa  not 
stated  In  this  ground  what  objectton  was 
made  to  the  evidence  when  offered.  The 
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deed  from  Hm  to  plaintiff  described  tba 
land  thereby  conveyed  as  "Joining  lands  of 
Bolllns  Whitfield,  Willis  Newton,  and  Rob- 
ert Whitfield,  beginning  at  the  comer  of  Wil- 
lis Newton's  land  on  the  public  road  lead- 
ing from  Shady  Dale  to  Montlcello,  In  said 
county  of  Jasper,  and  running  from  Newton's 
to  Shady  Dale,  as  far  as  what  Is  known  as 
the  'Comer  of  Little  Beeland  Field,'  and  con- 
taining twen^  acres,  more  or  less." 

A.  !£,  Speer  and  3.  H.  Holland,  for  plain- 
tut  in  error.  F.  Jordan  and  W.  B.  Winsfleld, 
for  defendant  In  emnr. 

PBB  CURIAM.  Jadgment  sfflrmed. 

ATKINSON,  J..  proTldentlaUy  abeent.  and 
not  preaidlni^ 


CM  Oa.  128) 

GOMBR  et  aL  t.  BTNOHART.  ■ 
OSi^eme  Court  of  Georgia.    May  23,  ISM.) 
Wbit  or  Ebrort— Whbs  Libs.  ■ 

Under  the  decision  of  this  court  at  the 

5 resent  term  in  the '  case  of  Telegraph  Co.  v. 
acbson,  25  S.  E.  — ^  a  writ  of  error  does  not 
ile'to  this  court  from  the  city  court  of  Spalding 
comity. 
(Syliabns  by  the  Court) 

Error  from  city  eotut  of  Spalding;  B.  W. 
Beck,  Judge. 

Action  between  H.  M.  Comer  and  others, 
receivers,  and  William  Rynehart  There  was 
a  Judgment  for  the  latter,  and  the  former 
bring  error.  Dismissed. 

Hall  ft  Boynton,  for  plaintiffs'  In  error. 
Hammond  &  Clerdand,  for  defendant  In  er- 
ror. 

PBB  OUBIAM.   Writ  of  emor  dismlased. 

ATKINSON,  J.,  proTldentlally  absent,  and 
not  presiding. 


OS  Ob.  IS) 

STOW  ART  T.  KRAMER  et  aL 
(Stq^reme  Court  of  Georgia.    May  28,  18&e.) 
MoaraAea  or  Cbops— Coxhoit-L&w  BxscuTioir— 

PRIOKITIXB. 

Where  a  growing  crop  was  mortgaged 
to  secure  advancea  with'  which  to  make  the 
same,  and,  after  its  maturity,  was  sold  under 
common-law  execution  against  the  mortgagor, 
this  execution  was  entitled  to  the  proceeds  of 
the  sale  as  againBt  an  execution  issued  upon  a 
foreclosure  of  the  mortage;  it  appearing  that 
the  common-law  execution  had  been  entered 
upon  the  general  execution  docket  beftne  the 
mortgage  was  given,  and  the  mortgagee  not 
being  a  person  entitled  to  a  statutory  lien  Hfion 
tbe  crop  for  such  advances, 
(Syllabus  by  the  Court.) 

Brror  from  superior  conrt,  <^rroU  county; 
8.  W.  Harris,  Jndge. 

EzecntlonB  In  fiiTor  of  B.  G.  Kramor  and 
others  against  J.  H.  Marchman  were  levied 
upon  property  on  which  W.  J.  Stewart  claim- 
ed a  prior  lien,   ^ere  was  a  Judgment  for 


plalntlflB,  and  claimant  brings  error.  Af- 
firmed. 

The  following  is  the  official  report: 
B^r  a  fund  of  $100.36  in  bands  of  ft  con< 
stable,  raised  by  the  levy  of  two  Juadce's 
conrt  fl.  fas.  in  £aT«  of  B.  O.  Kramer,  Krap 
mer  and  W.  J.  Stewart  contended.  Kramer 
claimed  under  twf»  fl.  fas.  against  defendant 
In  fl.  fa..  J.  H.  Marchman.  dated  April  7, 
180%  recorded  April  JS,  1898,  and  based  on 
Judgments  dated  April  1,  1883.  Stewart 
claimed  under  mort^uie  fl.  fa.  in  favor  of 
himself,  against  Marchman,  for  $200JSO,  "to 
be  levied  on  four-dfths  of  the  entire  cotton 
crop  of  Marchman  for  1884,  consisting  of  40 
acres,  more  or  less^  on  lot  66,  in  llUi  district' 
of  Carroll  county;  said  fl.  fa.  based  on  mort- 
gage dated  May  26,  1881,  recorded  tbe  same 
day,  describing  said  property.  The  fund  was 
reaUzed  fkom  the  sale  of  Marchman's  cotton 
crop  for  1881  Upon  the  trial,  Stewart  testi- 
fied that  tbe  consideration  of  the  mortgaged 
debt  was  supplies  and  necessaries  he,  as  a 
merchant,  famished  Marchman  for  the  year 
1884,  to  enable  him  to  make  a  cn^;  that 
Mai^hm«n  ^|ras  buolToit;  ftud  that  he  fur- 
nished Marchman  the  goods  on  the  faith  of 
the  crop  he  would  make  said  year.  March- 
man  testified  that  the  money  in  tbB  bands  of 
the  constable  was  realized  from  sale  of  crop 
of  cotton  mortgaged  by  him  to  Stewart;  that 
the  consideration  of  the  mortgaged  debt  was 
supplies  Stewart  bad  famished  him  in  1884, 
to  make  tbe  cotton  mortgaged  to  him;  that 
It  was  only  through  the  supplies  so  furnished 
that  he  was  enabled  to  make  the  crop;  and 
that  the  crap  was  raised  on  land  that  be  oc- 
eni^ed  as  his  own,  and  owned  before  the 
rendltlim  of  the  Kramer  Judgments,  the  title 
being  in  a  loan  company  to  secure  borrowed 
money.  The  court  awarded  tbe  money  to  the 
Kramer  fl.  fas.,  and  adjadged  that  Stewart 
pay  the  costs,  to  wblcb  ruling  Stewart  ex- 
cepted. 

8.  Holdemess,  for  plaintiff  in  error.  Cobb 
&  Bro.,  for  defendante  In  error. 

'PER  OtnUAM.   Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

(99  0«.  117) 

MANN  V.  TALLAPOOSA  ST.  HT.  CO.  (two 
cases). 

(Supreme  C!oart  of  Georgia.  May  23,  1886.) 
Haw  Trial — Application — Disuisbai. — Pricticr. 

L  It  is  not  cause  for  dismisBing  a  motion 
for  a  new  trial  that  the  Judge  improperly  ap- 
proved as  a  brief  of  the  evidence  a  paper  pur- 
porting to  be  such,  but  which  was  not  in  fact 
made  out  es  required  by  law.  The  pn^r 
practice  in  such  case  Is  to  except  directly  to 
the  order  of  approval,  or  else  move  to  vacate 
that  order,  ana,  if  the  motion  is  refused,  to  ex- 
cept directly  to  such  refusal.  Tate  v.  Qriffith,  0 
S.  B.  718.  83  Gs.  153;  Lewis  v.  Mortgage  Co., 
21  S.  E.  224,  84  Ga.  S74:  Hood  v.  Culver,  ^ 
S.  B.  123.  9fi  Ga.  120. 
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2.  Where  a  motion  for  a  new  trial,  not 
Blir°ed  by  the  morant  or  his  counsel,  was  Aulj 
filed,  a  rule  nisi  granted  thereon,  and  serrice  of 
the  same  acknowledged  by  counsel  for  the  op- 
posite party,  there  was  no  error  in  allowioe 
movant  8  counsel  to  amend  the  motion  (if  such 
amendment  was  necessary)  by  signing  his  name 
to  the  motion  after  the  time  within  which  it 
could,  in  the  first  instance,  baTe  been  le$aSlj 
filed,  had  expired. 

3.  Tbia  being  the  Gnit  gimAt  of  a  new  trial, 
the  established  rule  in  snch  caaes  applied. 

<S7Uabna  br  the  Court.) 

Error  from  rapetlor  courts  Haralson  ooon^; 
G.  6.  Jimea,  Judge. 

Separate  actlonB  between  Edda  Mann  and 
Jesse  2ifann,  respectively,  and  the  Tallapoosa 
Street-Bailway  Company.  There  were  judg- 
ments for  the  latter,  and  tbe  former  bring  er- 
ror. Affirmed. 

Dean  A  Dean  and  Head  A  Head,  for  plain- 
tiffs In  error.  McBrlde  &  GrSTen,  tor  de- 
fendant In  error. 

PEBGUB1AM.  Judgment  afflxmed  la  both 
eases. 

ATKINSON,  Jp,  proTfdentlall7  absent,  and 
not  presiding. 


(n  Oa.  U9) 

McCANDLBSS  T.  UeKXBBBN. 
(Supreme  Court  of  Qeorgia.    Mar  2S,  1806.) 
IxjuxduoiT-- Sals  qitdsr  Bzsovtioh— ArrmATiT 

or  lUMALITT. 

This  being  an  equitable  petition  to  en- 
join a  sale  of  land  under  an  execution  issued 
upon  a  judgment  rendered  in  an  attachment 
Case,  and  the  only  ground  for  eqidtable  inter- 
ference being  that  the  sheriff  had  refused  to 
accept  an  affidavit  of  illegality,  a  copy  of  which 
was  attached  to  the  petition,  and  ft  appearing 
that  this  affidavit  did  not  clearly  and  distinctly 
set  forth  any  reuron  showing  that  the  execution 
was  proceeding  illegally,  the  sheriff  was  right 
in  declining  to  acrept  1^  and  there  was  no  error 
in  refusing  to  grant  the  injunctiun. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Butts  county; 
M.  W.  Beck,  Judge. 

Action  by  Julia  C  McCandless  against  M. 
y.  McKlbb^  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

The  following  Is  the  official  r^rt: 
Presumably,  this  case  was  beard  by  the 
Judge  below  upon  the  petition  and  exhibits 
thereto  only,  though  It  does  not  clearly  so  ap- 
pear from  the  bill  of  exceptions.  The  Injunc- 
tion prayed  for  was  denied,  to  which  ruling 
plaintiff,  Mrs.  McCandless,  excepted.  The 
petition  alleged:  On  October  14,  189S,  peti- 
tioner presented,  through  her  attorneys  at 
law,  to  the  sheriff  of  Butts  county,  a  writ 
of  illegality  in  the  case  of  M.  T.  McKlbben 
against  her,  and  the  sheriff  has  refused  to 
accept  said  writ  At  August  term  of  the 
superior  court  there  was  a  Judgment  ren- 
dered on  an  attachment  upon  real  estate 
against  petitioner,  and  In  foror  of  McKlbben. 
No  defense  was  filed  by  petitioner  against 


the  proceedings  In  attachment.  On  JaMoarj 
29, 1895,  tbe  attocbment  was  soed  out  against 
ber,  and  levied  upon  realty  to  which  she  ta^ 
no  tiUe,  the  title  on  that  date  being  In  Hc- 
Kibb^  Tbe  attachment  was  made  retum- 
aUe  to  tbe  wrong  term  of  the  court,  in  that 
only  19  da^  legally  Intervened  between  the 
date  the  attachmoit  iBsued  and  the  next 
term  of  tbe  superior  court;  the  date  of  tbe 
attachment  being  January  29,  1805,  and  the 
next  term  of  tbe  court  commWiclng  on  Feb- 
ruary 18,  1895,  and  February  17,  18^  bebig 
tbe  Sabbath  day.  The  attachmoit  npon 
which  tbe  judgment  Issued  was  filed  In  the 
clerii's  office  of  the  superior  court  on  January 
80,  1895,  being  only  17  days  before  the  su- 
perior court  convened.  Petitioner  had  not 
placed  herself  in  any  one  of  the  positions  enu- 
merated In  section  3264  of  the  Code,  whereby 
any  attachmuit  could  legally  Issue  against 
her,  and  under  section  8292  of  the  Code  she 
would  be  unable  to  have  placed  herself  in 
one  of  the  positions  enumerated  In  section 
3264  before  said  writ  could  Issue.  The  writ 
of  illegality  above  mentioned  Is  attached  to 
this  petition.  When  tbe  levy  above  men- 
tioned was  made,  on  January  29,  1885,  and 
no  deed  having  been  filed  to  petitioner,  by 
said  act  the  vendor  asserted  his  equitable 
lien  upon  said  land,  which  act  per  se  was 
llIegaL  Copy  of  the  levy  was  attached. 
There  Is  no  legal  judgment  rendered,  in  at- 
tachment or  otherwise,  in  the  ca8&  All  tbe 
proceedings  in  the  attachment  were  Illegal 
from  the  beginning.  There  never  had  been 
filed  in  the  attachment  suit  any  legal  decla- 
ration. It  was  the  official  duty  of  the  sher- 
iff to  accept  the  illegality,  that  the  issue  there- 
in made  might  be  tried  as  the  law  directs. 
Petitioner's  property  is  advertised  to  be  sold 
on  the  finit  Tuesday  in  Novemb»,  1895,  un- 
der an  execution  l^ued  on  Judgment  in  said 
pretended  attachment  suit,  and  the  pretended 
levy  made  thereunder.  Copy  of  the  adver- 
tisement was  attached.  If  the  land  be  per- 
mitted to  be  sold,  or  be  exposed  for  sale,  it 
will  be  to  petitioner's  damage  $2,000,  or  other 
large  sum.  The  pretended  Judgment  con- 
tained $70.80  as  attorney's  fees.  Petitioner 
prayed  for  injunction  against  the  sheriflV  re- 
straining him  from  selling  or  exposing  for 
sale  tbe  land  until  further  order,  and  tor  gen- 
eral relief.  Process  \ras  not  prayed  against 
any  one.  In  the  petition  It  was  stated  that 
petitioner  asked  equitable  relief  against  the 
sheriff  of  Butts  county  et  aL  From  the  affi- 
davit of  illegality  attached  to  the  petition  it 
appears  that  the  grounds  thereof  were  as  in- 
dicated iu  the  petition  itself,  with  tbe  addi- 
tion of  the  ground:  Because  the  pretended 
declaration  in  said  case  was  not  filed  aa  re- 
quired in  section  3306  of  the  Code,  in  that  U 
was  not  filed  at  the  first  term  of  tbe  court, 
which  legally  was  the  Augtist  term,  1895, 
but  was  filed  at  the  February  term.  1895,  to 
which  the  attachment  could  not  bave  been 
made  returnable,  as  It  was  filed  on  January 
28,  1885,  and  the  Febroaiy  term  was  on  the 
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ISfh  dBj  of  FebraaiT,  ISDB^  rnOx  19  dajl  1>- 
terreifbic. 

Bay  &  Ray»  for  plalutlfl  in  error.  W.  W. 
Andtfson,  for  defaidant  In  error. 

FEB  CURIAM.  Judgment  afllrmed. 

ATKINSON,  J.,  proTfdentlally  abaent.  and 
■ot  presiding. 


(M  Oa.  ISS) 

OABLINO'rON  et  eL  McKIBBEN. 
tBasraoM  Gout  of  Gemgla.    Hajt  28,  1890.) 
-AproiimiBiTT  or  Riosmx. 
Under  the  facts  disclosed  bf  the  record, 
there  was  no  error  in  appoiDtiog  a  reoetTer  and 
grantisg  the  interlocutorr  injonctlon. 
(Srllabna  hj  the  Court) 

E^r  from  superior  ooor^  Bvary  conutr; 
M.  W.  Beck,  Judge. 

Action  hy  U.  V.  McKibben  against  J.  L. 
OaxUttgton  and  others.  Judgment  for  plain* 
tut.  Defendanta  brtag  error.  Afflrmwl. 

The  following  is  the  oflkdal  report: 
The  petition  of  McKibben  alleged:  On  the 
first  Tneada7  In  December,  1888,  Olaas^  sher- 
iff of  Henry  connty,  mider  a  ft.  fa.  In  faTor 
of  Stewart  A  Co.  against  B.  T.  Crawley,  prin- 
cipal, and  Brjan  ft  Dlf±en.  indorwn,  nnder 
a  lery  pierlouslr  made,  and  after  l^al  ad- 
Textisement,  aold,  aa  the  proBatj  of  Craw- 
ley, 12  acres  ctluad,  deaerlbing  it  B.  J.  Bea- 
gan  berime  the  purchaser  at  $200,  and  the 
sheriff  tnade  Um  a  deed,  copy  (tf  wbicfa  Is  at- 
tached. On  December  8th  petitioner  bought 
the  land  from  Beagan,  bdlering  he  was  ob- 
taining pertect  titte,  far  |8iS7  cash  paid  Beal- 
gan,  and  Beagan  made  bin  a  deed,  copy  of 
which  is  attached.  At  the  time  of  the  levy, 
J.  L.  Garllngton  and  bis  wife,  B.  G.  Garitug- 
ton,  were,  and  bad  preyloualy  been.  In  posses-  i 
Bion  of  the  land;  and  J.  L.  GaxUngton,  under  j 
a  pretense  of  right,  interposed  a  claim  to  the  ; 
land.  After  this  claim  was  pending  a  long 
time,  It  was  dismissed  or  withdrawn.  Garling- 
ton  Interposed  another  claim,  which  was  tried, 
and  a  Todlct  rendered  at  the  April  term, 
1803,  flndtaig  the  land  subject  Garllngton 
thai  filed  a  motion  for  a  new  trial,  which  was 
refused.  When  plaintiff  Ui  fl.  fa.  again  sought 
to  sell  the  land,  Garllngton  filed  a  petition  to 
bare  the  sale  enjoined,  but  again  fiUled.  Soon 
after  petltlonrar's  purchase,  he  rented  the  land 
and  the  taonae  thereon  to  J.  8.  Alkoi  and  B. 
8.  Stewart;  and  th^  allowed  Gariington  and 
bis  wife  to  remain  In  ponesson  during  the 
year,  aa  aobtenants  under  said  lease.  After 
the  ea^ixatlon  of  tlu  lease,  petitioner  sought 
to  fiibtain  posncsafon  of  the  premlsca;  but  Gav- 
Ungtoi  and  bis  wUe  refused  to  sorrender  the 
same,  and  expreaaed  a  purpose  to  keep  pos- 
■eaaion.  He  caused  a  dlspossessoiy  warrant 
to  be  issued  against  them,  aa  tenants  boldlng 
orer;  but,  on  recelTing  the  legal  notice,  they 
poslated  in  refusing  to  vacate,  and  tbe  riierift 
removed  them  and  their  effects  from  the  prem- 


hm,  azuS  put  peUUuner  In  possession,  me 
dooa  ot  tike  booae  wan  aeent^  fastened, 
but,  soon  after  the  sheriff  and  petition's 
agent  left,  Garllngton  broke  open  the  doors, 
and,  without  any  rights  re-entered,  and  took 
poasosslon,  and  alleges  that  he  will  keep  poe- 
sesslfm  fbrce,  if  neeessaiy,  and,  to  cany 
out  his  persistent  purpose  to  harass  petition- 
er, has  commenced  an  action  against  the  sher- 
iff and  petitioner  to  recover  (6,000  damages 
for  having  so  legally  ousted  him,  and  express- 
es Us  purpose  to  continue  to  litigate  and  to 
keep  possession.  The  Garllngtons  are  totally 
lns(4vait  Petitioner  prayed  for  Injunction; 
for  reeeivOT  to  rent  the  premises,  uid  bold 
the  r«its  subject  to  final  decree;  tiiat,  on  final 
trial,  a  decree  be  rendered  setting  up  bla  title; 
and  that  he  be  placed  tai  possession;,  and  that 
permanent  injunction  be  decreed.  To  this  pe- 
tition, defandanto  demurred  generally;  also, 
specially,  because  ^alntlff .  falls  to  show  title 
to  tbe  land  anffident  to  enable  him  to  re- 
cover; because  he  fails  to  exhibit  copy  of  the 
fl.  fa.  and  levy:  became  he  teUs  to  set  out 
copies  of  tbe  claim,  affldavlt,  Tardlet;  and 
Judgment,  and  all  other  papen  or  proeeedlngs 
thereon,  tai  paragraph  4  oi  tbe  petition,  and 
also  falls  to  set  out  therein  cor?  of  tbe  mo- 
tion fbr  new  trial;  .because  there  an  alx  sep- 
arate and  dtatlnet  aveRnents  Incotporatoa  In 
paraipnph  6  oC  tbe  petition,  and  aald  aver* 
ments  are  not  set  out  and  numbered  as  re- 
quired by  tbe  stiAite;  because  plaintiff  does 
not  ezbtblt  a  easj  tit  tba  posiffismy  warrant 
referred  to  in  paragraph  6;  farther,  because 
the  all^tioua  of  Garllngton  (having  begun 
an  action  for  damages  against  tiie  sheriff  and 
petllloner,  and  having  expresaed  hia  purpose 
to  codtlnne  to  Utigatt  and  to  keep  poasesslbn) 
are  wholly  Ixrdevant,  and  not  pertinent  to  the 
case,. and,  for  this  reason,  multifarious,  and 
should  be  stridEen.  The  nature  of  the  answers 
win  BUfficloitly  appear  from  the  report  of  the* 
evidence  hereinafter  made.  The  Judge  below 
granted  injunction,  except  aa  to  the  prosecu- 
tion of  the  damage  suit,  and  at^lnted  tlie  re- 
ceiver, but  ordered  that  tbe  order  granting  In- 
Juuction  and  appobiting  tiie  recelvw  be  sus- 
pended, provided  Garllngton  should  give  bond 
of  1100,  conditioned  to  pay  plabitlff  all  such 
nut  aa  might  be  recovered  by  blm  on  the 
trial.  To  tiAs  decision,  Garllngton  excepted. 

Upon  the  hearing,  ^aintiff  Introduced  the 
affidavit  of  D.  J.  Spencer:  Tbe  land  was 
by  tbe  sheriff  put  in  the  possession  of  depo- 
nent, as  agent  at  plaintiff,  and  hr  nailed  up 
the  bouse,  and  lea  After  he  left.  Garllng- 
ton and  biB  wife  entered,  and  now  have  the 
same  In  their  possession,  and  are  In  posses- 
sion, wlUiout  deponoit's  knowledge  or  con- 
sent Also,  aflldavito  of  UcEibben:  After 
the  land  had  been  put  In  posaession  of  bis 
agent,  Spencer,  defendants  entered  without 
his  knowledge  or  consent,  and  still  wrong- 
fully hold  p<»8es8ion;  tliat  he  bdleves  them 
to  be  Insolvent;  that  he  paid  Beagan  93S7, 
believing  be  was  getting  a  good  titie;  and 
that  he  bad  no  knowledge  of  Gaitington'c 
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right  to  the  posseBSlon  or  clalin  of  title  or 
right  to  poBseesion,  except  as  bad  lieen  fully 
adjudicated  by  the  courts  In  a  case  where 
Crawley  was  a  party.  Also,  affldarlt  of 
OtasB,  that,  when  he  served  defendanta  with 
a  copy  of  the  petltton,  they  were  In  posses- 
slon.  Alao,  petition  of  Garlington  for  a 
homestead  of  realty  and  personalty,  not  de- 
scribing or  setting  out  the  land  out  of  which 
a  homestead  was  claimed,  but  containing  a 
schedule  ot  personalty.  Also,  approval  of 
■aid  application,  as  to  the  personalty,  on 
December  4,  1894.  Also,  the  deed  by  Glass, 
sheriff,  to  Reagan,  dated  December  8,  1893, 
reciting,  among  other  things,  that  Reagan 
was  the  highest  bidder,  at  $200,' which  was 
the  consideration  of  the  deed.  Also,  the 
deed  from  Reagan  to  McKlbben,  dated  De- 
cember 8,  1893,  and  expressing  a  considera- 
tion at  $^7.  Also,  the  claim  affidavit  and 
bond  of  Garllngtoo,  filed  December  6,  1893. 
Also,  the  verdict  finding  the  property  sub- 
ject, and  the  Judgment  -thereon,  April  20, 
1893.  There  was  no  issue  tendered  by  plain- 
tiff In  fi.  fa.  on  the  claim  affidavit  and  bond. 
Also,  the  motion  for  new  trial  made  by 
Garlington,  which  was  on  the  general 
grounds,  and  on  the  ground  that  the  court 
erred  In  overruling  a  motion  for  continuance 
made  by  claimant;  and  the  order  overrul- 
ing the  motion.  Also,  the  affidavit  for  the 
dlspossessory  warrant,  and  the  dlsposses- 
sory  warrant,  issued  January  4,  1895;  the 
affidavit  stating  that  the  premises  were  sub- 
let to  Mrs.  Garlington  by  Stewart  and 
Aiken,  which  term  of  rent  expired  December 
15,  1894;  that  Garlington  and  his  wife  are 
tenants  holding  over,  etc.  (the  warrant  was 
agdlnst  t>oth  Garlington  and  his  wife)^  the 
notice  given  by  the  sheriff  to  defendants, 
January  6,  1895;  and  the  entry  by  the  sher- 
iff to  defendants,  January  10,  1895,  that  he 
had  that  day  put  McKlbben  In  possession, 
after  giving  Garlington  and  his  wife  three 
days*  notice,  as  required  by  statute,  and 
they  having  failed  to  give  bond.  For  de- 
fendants was  Introduced  the  affidavit  of 
Garlington:  On  January  10,  1890,  he  made 
a  contract  with  R,  T.  Crawley  that  Crawley 
was  to  sell  the  land,  for  him,  for  $900;  and 
to  enable  Crawley  to  sell  the  land,  and  to 
hinder  and  delay  the  creditors  of  deponent 
in  the  collection  of  their  claims,  he  was  to 
put  the  legal  title  In  Crawley,  who  was  to 
hold  the  title  for  deponent,  and  not  put  the 
deed  on  record  until  he  had  sold  the  same; 
and  deponent  was  to  remain  In  possession, 
and  use  and  hold  the  same  as  he  had  al- 
ways done,  until  Crawley  had  found  a  par- 
chaser  and  paid  deponent  the  $900.  In  pur- 
suance of  this  contract,  on  January  10,  1890, 
deponent  deeded  the  land  to  Crawley,  who 
received  the  same  for  the  purpose  of  sale, 
and  to  hinder  and  delay  the  creditors  of 
deponent,  who  was  not  to  surrender  posses- 
sion until  the  land  was  sold  and  $900  paid 
deponent.  Crawley  failed  to  sell  the  land, 
and  failed  to  pay  deponent  the  $900,  or  any 


part  thereof.  Deponent  has  held  the  land 
in  possession  "as  his  own  right  and  title 
since."  He  has  not,  since  making  the  deed, 
adcnowledged  tenancy  to  Crawley,  to  Bea- 
gan,  to  McKlbben.  or  .to  any  one  else.  Some 
time  In  February  or  March,  1894,  Mrs.  Gar- 
lington acknowledged  tenancy  under  Stew- 
art and  Aiken  for  the  land,  which  was  with- 
out consent  and  authority  of  deponent,  who 
still  remained  in  possession  of  the  land  dur- 
ing 1894,  and  ci-ltlvated  It  as  hla  own,  and 
did  not  directly  or  indirectly  pay  any  rents 
to  Aiken  or  Stewart  or  any  one  else.  Mrs. 
Garlington  neither  during  1894,  nor  at  any 
other  time,  had  any  Interest,  direct  or  Indi- 
rect, In  the  land.  Also,  the  affidavit  of  J.  A. 
McDonald,  corroborating  Garlington  as  to 
the  agreement  between  Garlington  and 
Crawley,  as  to  Crawley  not  having  sold 
the  land,  and  not  having  paid  Garlington 
therefor,  as  to  Garllngton's  having  remained 
in  possession  and  always  exercising  owner- 
ship over  the  land.  He  further  deposed: 
He  was  present  and  knew  all  about  Mrs. 
Garllngton's  renting  the  land  from  Aiken 
and  Stewart  for  1894.  This  was  done  at 
deponent's  Interest  Garlington  did  not  con- 
sent to  the  rental,  nor  authorize  It.  but  re- 
mained in  possession  and  cultivated  the  land 
for  1894  as  his  own,  and  paid  no  rent  to  any 
one,  and  did  not  acknowledge  tenancy  od- 
der  Aiken  and  Stewart  or  to  any  one.  Mrs. 
Gaiilngton,  by  virtue  of  a  dlspossessory 
warrant,  so  far  as  she  could,  surrendered 
the  possession  to  Aiken  and  Stewart;  but. 
while  this  was  done,  Garlington  was  still 
Id  possession,  and  refusing  to  surrender  to 
any  one.  Again,  the  sheriff  came  on  Janu- 
ary 10,  1895,  with  a  warrant  against  Mrs. 
Garlington,  but  not  a  legal  process  against 
Garlington,  and  ejected  Garlington  and  his 
wife,  and  soon  thereafter  GarllngtOB  mored 
back  on  the  premises.  Deponent  has  no 
interest  In  the  result  of  this  suit,  but  Is  a 
brother-in-law  of  Garlington  and  Crawley, 
bavins  married  Garllngton's  slsl^. 

J.  A.  Wlxnpy,  tar  plalntlffB  In  error.  Jaa. 
8.  Boynton  and  W.  W.  AnderBon,  for  defOtd- 
ant  in  error. 

PER  ODBIAH.  Jndgmoit  afflrmed. 


LAKB  r.  KBLLTTM. 

(StqiHwme  Court  of  Georgia.   May  S8.  ISDSL) 

Rbtibw  ok  Appbal— ImnvrioiisrT  Rboobo. 

The  supreme  court  cannot  determine 
whether  a  refusal  to  sanction  a  petition  for  cer- 
tiorari was  or  was  not  erroneous,  where  a  eony 
of  the  petition  is  neither  embodied  in  the  UU 
of  exceptionB,  nor  attached  thereto  and  verified 
by  the  judge.  Sach  petition,  not  hsTinx  been 
Banctioned,  could  not  be  lawfully  Sled,  and 
therefore  was  no  part  of  the  record,  and  could, 
□ot  be  brought  up  as  such.  Elsas  v.  Gl»,  67 
Ga.  327:  James  v.  Davis,  76  Ga.  100:  Flem- 
^v.  City  of  Bainbridge,  10  S.  B.  1006,  84  Gs. 

(SyUsbuB  by  the  Court) 
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Bmnr  frcnn  superior  court,  Laurens  comitT; 
John  0.  Hart,  Judge. 

.  Petition  by  B.  M.  I^afce  against  S.  M.  Kel- 
hnn  for  a  writ  of  certiorari  From  an  order 
denying  the  same,  plaintiff  brines  error.  Dis- 
missed. 

H.  P.  Howard  and  Roberts  &  Bnrch,  for 
plaintiff  in  error.  P.  L.  Wade,  for  defendant 
In  error. 

PBB  CnTBIAM.  Writ  of  errw  dlamtoaed. 

ATKINSON,  J.,  proTidentlally  absmt,  and 
not  presiding. 


(99  Oa.  US) 

ABHUOT  T.  BOWABD,  Sheriff,  et  aL 

(Snprane  Oonrt  of  Georgia.    June  1,  1896.) 

Biu,  or  Bxoiprio58  —  Failurb  to  Tbajisiiii  ix 
TiHB— CsBTinoATi  or  Gubx— Im- 

PBAOHHINT. 

1,  The  bill  of  exceptions  hsTiog  been  filed 
in  the  office  of  the  clerk  of  the  sapnrior  court 
on  tlie  1st  day  of  Augnst.  1S85,  ana  It  affirma- 
tirely '  appearing  from  tne  certificate  of  that 
clerk  that  one  of  the  attorneys  for  the  plain- 
titta  in  error,  npon  the  day  of  such  filing,  took 
the  tnll  of  ecc^ttlons  from  the  office  of  the  clerk 
below,  and  kept  the  same  until  the  3d  of  Oc- 
tober, 1886,  urns  prereatitig  the  clerk  from 
trattsinitting  the  same,  together  with  a  tran- 
BCiipt  of  the  record,  to  this  court  within  the 
time  prescribed  by  law,  the  writ  of  error  mast 
be  dismissed.  Code,  1}  4272d,  4272e;  Farrar 
T.  Ogleaby,  11  S.  E.  133,  84  Qa.  ISS. 

2.  The  correctness  of  the  clerk's  certifi- 
cate cannot  be  ealled  in  qnestion  by  die  Tokm- 
tary  affidSTita  of  counsd  nled  In  this  conrt, 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Laurens  eonnty; 
John  C.  Hart,  Judge. 

Action  between  P.  A.  Ashley,  administra- 
tor, against  O.  M.  Howard,  sheriff,  and  oth- 
ers. There  was  a  Judgment  for  the  latter, 
and  the  former  brings  error.  Dismissed. 

T.  L.  Grlner  and  Roberts  &  Burch,  for  plain- 
tiff in  error.  John  M.  Btnbbs,  J.  EL  High- 
tower,  and  Felder  &  Davis,  for  defendants  in 
error. 

PBB  CURIAM.   Writ  of  error  dismissed. 

ATKINSON,  J.,  proTldentiallr  absent,  and 
not  presiding. 


(99  oa.  181} 

SMITH  et  al.  t.  GBORGIA  WAREHOUSE 

&  COMPRESS  CO.  et  al. 
(Siq;>reme  Court  of  Georgia.    June  1,  1896.) 

APFSAL— ASSIQHUKNTS  OF  BrBOR — SUFFlOISHOr — 
NSOBSSITT  FOR  BaiBP  OF  ETIDBKOB. 

1.  An  assignment  of  error  in  a  bill  of  ex- 
cQitions  eomplalnlDg  of  a  failure  of  the  judge 
to  strike  from  au  answer  to  an  equitable  peti- 
tion "the  parts  thpreof  referring  to  the  alleged 
action  or  conduct  of"  a  named  party,  "its  gen- 
eral  connsel,  or  other  persons  not  parties  to 
the  petition,''  does  not  sufficiently  identify  the 

Girts  of  the  answer  to  which  the  omission  re- 
ted,  and  cannot  be  considered  here,  eren  if 
the  exertion  could  l>e  treated  as  assigning  er- 


ror nptm  a  refoaal  to  stitke  the  parts  of  ^nt  an- 
swer intended  to  be  dMdgnated. 

2.  This  being  an  application  for  an  In- 
junction, and  there  haring  been  no  attempt 
whaterer  to  brief  the  evidence  introduced  at 
the  hearing,  which  eTidence  consisted  of  nu- 
merous affidarits  and  other  documents,  and  the 
same  being  set  forth  without  any  abbreTiation 
in  the  bill  of  exceptions,  and  being  also  brought 
up  in  the  record,  thus  duplicating  many  writ- 
ings, and  the  immaterial  and  irrelevant  parts 
of  ue  same  appearing  In  both  places,  there 
was  a  complete  failure  to  comp^  with  the  law 
as  to  bringing  evidence  to  this  conrt;  and, 
there  being  no  assignment  of  error  which  can 
be  dealt  with  witiioot  reference  to  the  evidence, 
the  writ  of  error  must  t>e  dismissed.  Cash  v. 
Lowry,  17  S.  E.  121,  91  Ga.  198,  and  cases 
there  cited.  See,  also,  Eiriiy  t.  Llroinoott 
(this  term)  25  S.  B.  — . 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Laurens  county; 
John  O.  Hart,  Judge. 

Action  between  England  V.  Smith  and  oth- 
ers against  the  Georgia  Warehouse  &  Com- 
press Company  and  others.  Tbsxe  was  a 
Judgment  for  the  latter,  and  the  former  bring 
error.  Dismissed. 

John  M.  Stabibs;  J.  B.  Hl^toww,  and  Mln- 
ter  Wlmbraly,  for  plaintiffs  in  mor.  A.  F. 
Dater  and  P.  Ii.  Wade^  for  defendants  In  er- 
ror. 

PBR  COBIAM.  Writ  of  error  Jlsmliwed. 


ATKINSON, 
not  presiding. 


provldcatlally  absent,  and 


(4S  W.  Va.  246) 

8TATB  r.  OAMPBBLL. 

(Siqireme  Oonrt  tft  Appeals  of  West  Virginia. 
June  28,  1896.) 

CbIMIMAL  liAW—RSTbSN  OF  SOMMOITS— TbUL  TOK 
HlSOEMBAMOK— DbTAOIA. 

1.  A  return  of  a  summons  to  anawtf  an  In- 

dictmentf  directed  to  the  sheriff  of  a  particular 
county,  IS  not  bad  because  it  omits  to  state 
that  it  was  served  In  that  county. 

2.  Though  a  summons  upon  an  indictment 
requires  the  defendant  to  appear  on  a  given 
date,  it  is  not  necessary  that  the  case  be  tried 
that  day,  or  that  any  note  of  it  be  made  on'the 
recwd  that  day. 

8.  No  Judgment  by  default  for  Imprison- 
ment can  be  rendered  under  section  20,  c.  158, 
Code  1891.  for  any  misdemeanor,  either  under 
chapters  ffi!  or  151,  or  for  any  other  statutory 
misdemeanor,  but  thm  vaaj  be  judgment  for 
a  fine  by  deninit 

4.  A  defendant  may  appear  by  counsel  in 
any  misdemeanor  case,  tboagh  it  be  punishable 
by  Imprisonment,  but  in  no  case  can  there  be 
judgment  of  impriaonm«t  without  having  the 
defendant  present  at  Its  rendition. 
(Syllabus  by  the  Conrt) 

Brror  to  drcnit  court,  Tyler  county. 
Thomas  J.  Campbell  was  convicted  of  sen* 
log  liquor,  and  brings  error.  Reversed. 

John  A.  Howard,  for  plaintiff  in  error.  T. 
a  Riley,  Atty.  Gen.,  for  the  State. 

BRANNON.  J.  Campbell  was  Indicted  In 
Tylercountyfors^tng  llquor.and  a  summons 
having  been  served  on  him,  Id  defatilt  of  his 
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appearaiKM,  tbe  conrt  rendered  judgment 
that  he  pay  a  fine  and  be  Imprisoned  In  Jail, 
and  awarded  a  caplaa  to  bear  Judgment. 
Later,  Campbell,  by  attorney,  moTed  the  court 
to  set  aside  tbe  judgment,  which  the  conrt  re- 
fused to  do.  and  then  awarded  a  capias  for 
the  body  of  Oampbell,  and  to  Imprison  him 
under  the  judgment.  Campbell  appeals. 

Campbell,  by  attorney,  mokes  seTeral  points 
against  this  Judgment  First,  he  says  the 
sheriff  does  not  show  In  what  county  he  serv- 
ed the  summons.  But  this  Is  never  done. 
The  summons  being  directed  to  the  sheriff  of 
a  given  county,  when  he  Indorses  a  return  of- 
flctally.  it  Is  taken  that  he  served  It  within 
his  county,  and  did  not  usurp  powers  with- 
out his  county.  Second,  he  says  that  as  the 
summons  was  returnable  on  the  second  day 
of  the  term,  and  the  defendant  was  not 
called,  and  no  step  taken  In  the  case,  that 
day,  but  the  Judgment  was  on  a  later  day.  It 
Is  error.  The  Indictment  began  the  prosecu- 
tion. When  it  was  returned  the  case  was 
In  court  The  process  was  only  designed  to 
warn  the  defendant  to  appear  to  It,  and  did 
not  Itself  begin  the  prosecution.  Process  Is- 
sued out  of  court  is  In  a  pending  proceeding, 
and  need  not  be  docketed  or  otherwise  no- 
ticed on  the  day  of  Its  return,  as  the  case  is 
In  court  It  is  different  where  a  notice  Is 
given  by  a  private  pail7  that  he  will  file  a 
motion  or  petition  not  before  In  court  and 
which  flnt  has  a  place  as  a  pendlug  case 
when  docketed.  In  the  latter  case  it  must 
be  docketed  on  the  day  named  in  the  notice, 
else  It  lapses.  O'Brien  v.  Camden,  3  W.  Va. 
20;  Gas.  Co.  v.  Wheeling,  7  W.  Va.  22. 

The  mahi  attack  on  the  Judgment  la  that 
without  the  presence  of  defendant  In  person 
or  by  counsel,  and  without  Jury,  the  defend- 
ant was  found  by  the  court  guilty,  and  judg- 
ment rendered  upon  the  Indictment  taken  for 
confessed  on  summons  served. 

1  remark,  first  that  the  Judgment  order  la 
somewhat  novel.  In  that  It  renders  Judgment 
for  both  fine  and  Imprisonment  In  the  al>- 
sence  of  the  defendant  and  then  does  the 
seetnlngly  useless  thing  of  awarding  a  capias 
ad  audlendum  judicium.  Why  award  a  ca- 
pias to  hear  judgment  when  final  judgment 
has  already  been  given?  Why  not  award 
such  writ  as  was  awarded  later,  after  the  de- 
fendant api>eared  by  attorney  and  moved  to 
set  aside  the  Judgment— that  1b.  a  writ  com- 
manding tbe  sheriff  to  take  the  defendant 
and  commit  him  to  Jail,— if  there  were  such 
writ?  How  are  we  to  construe  the  judg- 
ment? It  plainly  Imposes  fine  and  Imprison* 
ment  leaving  no  further  Judgment  to  be  giv- 
en. If  so,  why  a  capias  to  hear  judgment? 
What  good  would  it  do  defendant  If  he  could 
not  open  the  Judgment?  But  if  It  is  to  be 
construed  as  a  judgment  only  for  a  fine,  and 
open  for  further  order  as  to  Imprisonment  It 
would  vloUte  Pifer-s  Case,  14  Grat  710,  hold- 
ing that  two  judgmenta~<me  for  a  fine  at  one 
time,  another  for  imprisonment  at  another 
time— cotild  not  be  rendered.    But  I  construe 


the  Judgment  to  be  what  it  plainly  g^s,— « 
final  Jndgmmt  for  both  fine  and  Imprlaonment. 
Then  ia  It  correct?  The  attorney  general 
would  sustain  it  under  section  20,  e.  158, 
Code  ISdl,  reading:  "On  any  indictment  or 
presentment  founded  on  any  prorialon  of 
chapter  thirty-two,  or  one  hundred  and  fifty- 
one,  or  for  any  statutory  misdemeanor,  for 
which  no  imprisonment  may  be  Infllcte^l.  pro- 
cess may  be  Issued  Immediately,  returnable 
forthwith.  If  the  accused  appear  and  plead 
to  the  charge,  the  trial  shall  proceed  without 
delay.  If,  being  summoned,  he  fall  to  appear 
and  plead,  the  court  may  render  judgment  in 
the  same  manner  as  if  he  had  confessed  the 
charge  In  court."  This-  Is  an  Important  stat- 
ute, used  in  practice  constantly.  What  is  its 
meaning?  How  far  does  It  innovate  on  the 
common-law  practice?  I  do  not  find  that  U 
has  been  construed  in  this  court  In  felony, 
not  only  can  there  be  no  judgment  by  default 
but  the  defendant  must  appear  in  person,  and 
cannot  by  attorney.  Parson's  Case,  30  W. 
Va.  464,  19  S.  E.  876.  How  as  to  misde- 
meanors? In  these  the  personal  appearance 
la  not  necessary,  and  appearance  may  be  by 
attorney.  It  Is  true  that  we  find  the  books 
saying  that  personal  presence  Is  necessary  In 
all  cases  where  corporal  punishment  is  as- 
signed,—which  would  cover  misdemeanors, 
where  tbe  punishment  la  bodily.  Whort 
Or.  PL  &  Prac.  S  540;  1  Blsh.  Or.  Proc.  i  27a 
Some  hold  that  where  bodily  punishment 
must  (not  may)  be  imposed,  like  petit  lor- 
cei^  in  this  state,  the  appearance  must  be 
personal,  and  that  it  is  only  where  It  defi- 
nitely appears  that  no  bodily  punishment  will 
be  inflicted  that  his  presence  at  the  trial  can 
be  dhipensed  with.  1  Blsh.  Cr.  Proc  f  2U8, 
note  2;  note  to  Warren  v.  State,  68  Am.  Dec 
22a  But  I  think  the  rule  la  that  in  all  mis- 
demeanor cases  the  defendant  may  appear 
by  attorney,  and  the  trial  t>e  had  In  absence 
of  defendant.  Opinion  in  Plfer'a  Cose,  14 
Grat  718;  Cool^,  Const  Llm.  319;  Warren 
T.  State,  68  Am.  Dec.  214,  and  note  220,  221; 
1  Chit  Cr.  Law,  411,  412.  But  no  Judgment 
of  Imprisonment  can  be  rendered  until  be  is 
brought  in  by  capias  ad  audlendum  Judicium. 
But  that  la  not  just  the  question  before  na. 
That  question  is  whether  the  court  could  treat 
the  Indictment  as  If  confessed,  and  enter  judg- 
m^t  without  appearance  In  person  or  by 
counsd.  In  criminal  proceedings,  nnda*  com- 
mon-law practice,  there  can  be  no  Judgment  by 
default  Whart  Cr.  PL  ft  Prac.  {  540;  1  Blab. 
Cr.  Proc.  S  267.  But  the  statute  chauges  this 
rule  to  some  extent  at  least  To  what  extoit? 
The  statute  Is  very  broad  and  unqualified,  al- 
lowing a  Judgment  by  default  In  all  cases  of 
offenses  under  chapters  32  and  151,  where 
fine  only  is  im[>osed,  and  where  Imprisonment 
Is  Imposed,  If  we  concur  In  the  attorney  gen- 
eral's construction  (that  la,  that  all  offenses 
under  those  chapters  are  Included  under  the 
power  to  render  judgment  by  default  no 
matter  whether  Imprisonment  be  Imposed  or 
not  and  that  tbe  language,  "for  which  no  Im- 
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prlsomnent  may  be  Inflicted,"  to  to  be  applied, 
not  to  ofEenees  under  c hapten  32  and  151  at 
an,  but  only  to  otb»  etatntoiT  mlsde- 
meanora),  while  counsel  for  Campbell  con 
tends  that  those  words  apply  to  offenses  un- 
der those  two  specified  chapters,  as  well  as 
to  ot&er  Btatntoty  misdemeanors.  I  confess 
that  the  structure  of  the  sentences  favors  the 
attorney  general's  construction,  but  the  l^i^ 
lature  Is,  as  all  of  us  are^  often  Inexact  In 
the  use  of  language  to  express  the  real  spirit 
or  design.  X  am  persuaded  that  the  other 
construction  is  the  true  one.  It  we  say  that 
the  words,  "tor  which  no  Iraprtoonmrat  may 
be  Inflicted,"  do  not  apply  to  cases  underchap- 
ters  32  and  151,  we  have  the  result  that  for 
offenses  under  these  chapters  there  may  be 
Judgment  by  default,  not  only  for  fines,  but 
also  Imprisonment,  whereas  for  other  statu- 
tory misdemeanors  tbe^e  cannot  be.  Why 
the  difference?  We  cannot  say  difference  in 
nature  of  offenses  called  for  this  discrimina- 
tion. We  cannot  think  the  legislature  In- 
tended to  make  this  difference  between  cases 
under  chapters  32  and  161,  and  all  other  mis- 
demeanors that  existed,  or  might  come  to  ex- 
ist under  statute.  Another  consideration  Is 
that  such  constmctlon  would  introduce  a 
Te>y  radical,  dangerous  change  of  tiie  old 
rule  that  Judgment  oC  corporal  punlsliment 
cannot  be  Imposed  In  the  absence  of  the  de- 
fendant, even  for  misdemeanors;  for,  If  you 
say  it  applies  to  cases  of  imprlsonmait,  it 
would  allow  Judgment  In  his  absence.  In 
Ptfei*!  Oase,  14  Otat  71%  Judge  Allen  prop- 
erly stated  the  rule  to  be  that  a  Judgment  for 
a  mere  fine  could  be  pronounced  in  the  de- 
fendant's absence,  "but,  where  a  man  la  to 
receive  any  corporal  punishment.  Judgment 
cannot  be  given  In  his  absence;  aiid  the  rea- 
son ^Tcn  Is  that  there  Is  a  capias  pro  fine, 
but  no  process  to  take  a  man  and  put  him  in 
the  pillory."  Where  there  is  a  fine  only,  you 
need  not  hare  the  defendant  preaentf-as  you 
can  collect  it  a  capias  pro  fine;  but.  If  you 
are  going  to  imprison,  bow  can  yon  do  It 
without  the  court  has  Its  hands  on  blm? 
There  Is  no  writ  after  Judgment  to  take  blm 
and  put  him  In  Jail,  or  In  the  pUlory.  1  Bish. 
Cr.  Proc.  f  275.  This  would  render  erroneous 
the  award  of  the  second  capias  in  this  case. 
As  to  the  necessi^  of  personal  appearance  for 
Judgment,  Judge  Allen  stated  the  role  to  be 
that  confession  by  attorney  In  the  defend- 
ant's absence  could  be  taken  where  It  is  clear 
and  certain  that  no  corporal  punishment 
would  be  Imposed,  but  not  where'lt  Is  proba- 
ble or  possible  that  punishment  would  be  cor- 
poraL  Such  la  the  rule  stated  in  Crump's 
Case,  1  Va.  Cas.  172,  175.  So  1  Blsh.  Cr. 
Proe.  I  275;  Whart  Or.  Pt  &  Prac.  K  550, 
912;  note  to  Warren  r.  State,  68  Am.  Dec. 
226;  Ex  parte  Waterman.  33  Fed.  29;  IChit. 
Cr.  Law,  695,  799,  712.  Theref(ve  the  Judg- 
ment for  imprisonment  In  this  case  in  defend- 
ant's absence  cannot  be  sustained. 

It  being  the  law  that  Judgment  for  a  merely 
pecoBtoiy  penalty  could  be  Imposed  in  the  ab- 


sence the  prisoner,  tfie  legidatnre,  by  titili 
ac^  fbr  conrenlence,  to  avoid  further  process 
where  there  was  personal  service  of  the  first, 
and  the  defttidant  did  not  appear,  intended 
to  go  a  step  further,  and  dlqiense  with  fur^ 
ther  process  and  with  appearance  by  attor- 
ney, and  allow  Judgment  de&ult  for  a 
mere  money  penalty.  We  can  give  this  con- 
struction to  the  statute,  bm/A  make  It  answer 
a  purpose  of  wide  utility,— aa  In  most  in- 
stances merely  fines  are  Imposed,— wltlwat 
going  so  far  as  to  say  that  the  intent  was  to 
impose  final  Judgment  of  imprisonment,  caiv 
tying  with  it  personal  disgrace  and  bodily 
suffering,  wiOiout  the  presence  of  the  ac- 
cused, and  without  proof  of  guilt. .  The  attor> 
ney  gmeral  aays  that.  If  the  statnte  does  not 
antbortae  ImprlsoDment  In  cases  under  chap- 
ters 32  and  161,  we  must  declare  the  whole 
unconstltutlonaL  We  do  not  think  so.  We 
can  give  it  the  constmctlon  which  we  do  give 
it  without  stamjdng  It  as  unconstftutlauL 
As  it  seems  to  be  settled  that  in  case  of  mere 
fines  Judgment  may  be  rendered  In  the 
absence  of  the  defradant,  we  do  not  see  why  , 
the  l^slature  may  not  antborize  a  confession 
to  be  entered,  and  Judgment  for  a  fine,  wliere 
STmimons  to  answer  has  been  served,  without 
a  violation  of  the  party's  constitnticmal  light, 
though  It  may  result  bi  a  loss  of  property. 
But  If  we  give  It  tlu  construction  contended 
for  in  behalf  of  the  states  to  warrant  depriva- 
tion, of  Uberty  without  presence  or  proof  or 
trial,  it  might  be  pla.nsibly  said  that  the  act 
was  nnconadtutlonaL  TUs  would  call  <m  us 
not  to  give  the  statnte  such  a  eonatnictlon 
where  any  other  to  possiblft.  Campbell's  conn- 
ed says  that,  even  thus  construed.  It  deprivcai 
one  et  a  Jury  trial,  and  to  unconstitutional. 
In  our  minds,  if  we  construe  the  statute  an 
only  authorizing  Judgment  tor  fines  Iv  de- 
fault, there  can  be  no  Imputation  of  nnconsti- 
tnUonallQ'.  It  to  due  process  of  tow.  The 
party  has  noUce.  He  has  a  day  in  court,  un- 
less he  chooses  to  waive  It  by  nonappearance 
The  tow  telto  him  that  he  may  appear  and  de- 
fend and  have  a  Jury  trial,  and  If  be  does  not 
be  to  to  be  taken  as  waiving  sneh  rl^ts,  and 
aa  confessing  what  to  In  Indictment  It 
to  only  a  mon^  demand.  The  legtoUtnre 
confessedly  has  power  to  anthortoe  Judgment 
by  default  fw  money  In  dvfl  cases,  and  why 
not  for  mmey  by  way  of  penalty  for  a  vloto- 
tion  of  penal  tow?  Penalties  for  vlototlon  of 
Ucenae  and  other  towa  may  be  recovered  in 
action  of  debt,  and  there  Judgment  by  de- 
fault would  be  given.  Can  the  mere  foot  that 
the  proeednre  to  by  Indictment  change  the 
power  of  the  l^tototnre,  when  the  ground  of 
recovery  and  character  of  recov«7  are  the 
samel  In  thto  respect  the  indictment  par- 
tekes  of  the  nature  of  dvU  process,  as  said 
in  Whart  Cr.  PL  &  Prac  H  641,  650.  Stet- 
utes  allowing  Judgments  for  fines  by  default 
have  been  enforced  in  other  states  without 
challenge  of  constitutionality.  Oom.  v. 
Cheek,  1  Duv.  26;  Canada  v.  Com.,  9  Dana, 
804;  State  v.  Hughes,  4  Iowa,  664.  I  would 
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state  the  proper  practice  under  section  20, 
c.  158,  to  be  that  where  a  Bummons  to  an- 
swer an  indictment  for  a  mlademeanor  under 
chapters  32  and  161,  or  an^  statutorr  misde- 
meanor, has  t>een  returned  served,  there  may 
be  a  Judgment  for  a  fine  default;  but.  It 
It  Is  proposed  to  Impose  imprisonment,  there 
can  be  no  Judgment  for  It  hj  default,  but  a 
further  process  fa  capias)  to  brin^  In  the  de- 
fendant, most  issue,  and  the  case  would  be 
treated  as  not  under  section  20.  But  a  capias 
to  bring  him  in  must  go,  and  If  returned  "Not 
found,"  under  section  22,  a  plea  of  not  ^Ity 
conld  be  entered,  and  a  trial  bad  by  Jury,  and 
a  Terdlct  of  guilty  rendered,  not  by  taking 
the  indictment  as  confessed,  but  the  state's 
proving  her  case.  For  this  purpose  the  de- 
fendant's presence  In  person  or  by  counsel  Is 
not  necessary.  But  If  a  verdict  of  guilty  be 
rendered,  before  a  Judgment  of  ImprlBon- 
ment,  the  defendant  must  be  brought  in  by 
capias  ad  audlendun^  and  the  verdict  should 
stand  until  his  presence  Is  procured.  There 
cannot  be  a  Judgment  for  a  flue  at  one  time, 
and  of  Imprisonment  at  another.  We  reverse 
the  Judgment,  and  remand  tbe  case  for  fur- 
ther proceedings. 

(42  W.  Va.  218) 

VAN  PELT  T.  TOWN  OF  CII4ABKSBUBG. 

(Supreme  Oourt  of  Appeals  of  Wert  Vlrftnia. 
June  0,  1896.) 

CiTIRS— DBrSOTIVS  STRBSTB— LlAAILITIBS. 

1.  A  municipal  corporation. Is  not  an  IubuT' 
er  against  acddents  upon  Its  streets  and  roads. 
Nor  is  ereiy  defect  therdn,  though  it  may 
muse  the  injury  sued  for,  actionable.  It  is 
nufficient  if  Vie  streets  and  roads  are  in  a  rea- 
Honably  safe  condition  for  travel  in  ordinary 
modes,  with  ordinary  care;  and  whether  so  or 
uot  Is  a  practical  question  to  be  determined  In 
each  case  by  its  particular  circumstances. 

2.  While  the  liability  of  municipal  corpo- 
ratloDB  in  such  cases  is  in  its  nature  absolute, 
that  does  not  refer  to  the  cause  of  action.  Tbn.t 
must  exist  twfore  liability  arises, — each  cause 
as  raises  the  liability. 

8.  Care  in  use  of  public  roads  enjoined. 
(Syllabus  by  the  Court) 

Krror  to  circuit  court,  Harrison  county. 

Action  by  Rob^t  Van  Pelt  against  the 
town  of  Clarksburg.  Judgment  for  plaintiff. 
Defendant  brings  error.  Reversed. 

John  Bassel,  M.  M.  Thompson,  and  O.  W. 
Lynch,  for  plaintiff  In  enor.  B.  O.  Bmltli, 
for  defendant  In  error. 

BRANNON,  J.  Robert  Van  P^t  obtained 
a  Judgment  on  a  verdict  for  $600  against  the 
town  of  Clarksburg,  for  Injury  received  from 
a  defect  in  one  of  its  highways,  and  the  town 
has  sued  out  this  writ  of  error.  The  injury 
was  not  received  in  one  of  the  main  streets, 
but  in  a  turnpike  road  In  the  suburbs.  There 
was  a  side  ditch  to  drain  the  water  from  a 
blllslde  along  this  turnpike,  and  the  town 
made  a  gutter  to  let  the  water  from  the  ditch 
Across  the  road.  This  road  was  much  used 


In  hsollng  coal  from  two  coal  banks  Into  th* 
town,  and  for  other  purposes;  and  winie 
weather  and  use  had  worn  this  gutter  so 
that  at  a  point  It  became,  say,  16  to  IS  Inches 
deep,  and  2%  feet  across,  and  might  be  called 
a  "chuck  hole."  A  good  deal  of  watn-  collect- 
ed in  It,  and,  at  the  time  of  this  mishap,  it 
was  frosen  over  with  lc&  Van  Ptit  was 
hauling  coal  with  a  two-horse  wagDn  from  a 
coal  bank  Into  town.  He  passed  over  this 
gutter  with  empty  wagon  In  going  for  a 
load  to  the  coal  bank,  and  did  not  break 
through  the  Ice;  but,  returning  witb  a  load 
of  coal,  be  sitting  on  a  spring  seat,  the  wagtm 
broke  through  the  Ice,  causing  a  Jolt,  whidi 
threw  Van  Pelt  to  the  ground,  infltcttng  the 
injury  for  which  he  sued. 

Taking  the  evldmce  of  tiie  plalntUTs  side 
alone,  we  conclude  that  It  does  not  show  sudi 
a  defect  in  the  road  as  renders  the  town  lia- 
ble In  this  acti<HL  The  gutter  or  waterway 
was  a  necessity  In  order  to  pass  the  water 
across  the  road.  It  was  winter.  Wagons 
had  worn  It  some,  and  at  one  place  mtfde  it 
deeper  than  elsewhere,  so  that  It  was  a  chock 
hole;  but,  at  worst.  It  was  only  about  18 
Inches  deep,  by  no  means  worse  than  we 
find  everywhere  In  the  towns  and  counties 
of  this  state.  Perhaps,  In  the  bad  weather. 
It  had,  within  a  few  days,  become  a  little 
deeper.  The  road  was  used  by  every  one, 
and  was  by  no  means  Impassable.  No  other 
accident  happened  there.  i>fO  one  hesitated 
for  a  moment  to  use  the  road  because  of  this 
gutter,  or  that  part  of  it  which  was  worst 
It  was  easily  avoided  la  driving.  Brldence 
on  both  sides  clearly  shows  that,  with  or- 
dinary care,  there  was  no  danger  In  crossing 
It. 

A  disposition  Is  manifest  to  attrlbnte  eveiy 
casualty  occurring  In  travd  on  highways  to 
defects  In  the  highways,  and  mulct  cotmtles 
and  towns  In  oppressive  damages.  This  dis- 
position grows.  It  has  probably  been  Inspii^ 
ed  by  a  misapplication  of  language  used  io 
former  decisions  of  this  court,  whl<^  H  con- 
strued as  defining  what  Idnd  of  defects  gire 
action,  rather  than  as  defining  the  character 
of  the  liability  when  once  an  actionaUe  de- 
fect exists.  When  the  court  haa  heretofore 
said  that  the  liability  of  the  town  Is  absolute, 
whether  It  had  notice  of  the  defect  or  not, 
it  was  not  meant  that  the  presence  of  an; 
and  every  defect  in  a  street  contributing  to  an 
injTiry  would  render  the  town  liable,  without 
regard  to  the  character  of  the  defect,  but 
that,  wbeii  once  such  defect  was  shown  as 
would  be  actionable,  then  the  liability  was 
absolute  In  character,  whether  the  town  had 
notice  of  the  defect  or  not  xue  statute  does 
define  the  character  of  liability,  or,  ratber. 
the  liability  which  It  Imposes  Is  absolute  tn 
character  when  the  cause  or  ground  of  lia- 
bility exists;  but  it  does  not  define  that 
cause  or  ground  of  liability  by  ssying  what 
manner  of  defect  lu  a  street  will  fix  that 
liability,  leaving  this  an  open  qnesUon  in 
each  case,  to  be  determined  under  «D  the 
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efrenmBtances,  taking  Into  conaideratlcni 
tlie  pbTBlcal  fltracture,  and  nature  of  the 
country.  Its  climate,  and  other  things  nat- 
tarally  pertinent  to  the  matter.  If  this  con- 
atrnctlon  of  the  statute  la  not  given,  then 
OUT  panties  and  towns  most  keep  watehmen 
always  on  their  streets  and  roads  to  discover 
every  deterioration  In  them,  from  weather 
and  wear,  and  Instantly  repair  them  at  all 
seasons;  in  short,  keep  them  In  that  high 
state  of  repair  which  would  tax  .most  of  the 
counties  and  towns  of  the  state  beyond  their 
capacity  to  bear.  Soch  a  construction  would 
beget  Innumerable  suits.  Such  a  construc- 
tion would  make  counties  and  towns  Insure 
era  against  all  accidents  befalling  travelers. 
This  line  of  dlstlnctl<m  Is  drawn  In-Yeager 
T.  City  of  Bluefleld.  40  W.  Ta.  — ^,  21  8.  E. 
752.  That  case  also  asserts  the  doctrine  Uiat 
a  municipal  craporatlon  Is  not  an  Insurer 
against  accidents  on  streets  and  sidewalks; 
that  every  defect  therein,  though  It  may 
cause  the  Injniy  sued  for,  Is  not  actionable; 
tbat  It  Is  safflclent  If  the  streets  are  in  a  rear 
sonably  safe  condition  for  travel  In  ordinary 
modes,  with  ordhiary  care;  and  that  wheth- 
er they  are  or  not  Is  a  practical  question  to 
be  determined  In  each  case  'by  Its  particular 
circumstances.  Wilson  v.  City  of  Wheeling, 
19  W.  Va.  323;  Phillips  County  Court,  31 
W.  Va.  477,  7  S.  B.  42T;  2  DUl.  Mun.  Corp. 
I  1006;  ElUott.  Bnads  &  S.  44S:  Turner  v. 
Gl^  of  Newburgh  (N.  Y.  App.)  16  N.  b.  344; 
Hubbard  v.  City  of  Concord,  69  Am.  liec. 
020,— will  support  these  views.  In  our  coun- 
try, with  Its  variable -climate,  repeated  and 
heavy  falls  of  rain  and  snow,  and  muddy 
soil,  and  small  population.  It  is  not  practi- 
cable to  have  our  roads  in  a  high  state  of  re- 
pair. We  cannot  bare  what,  In  other  states 
and  countries,  are  known  as  "good  roads." 
Judge  Dillon  (Hun.  Corp.  1003)  apitn^rtately 
states  It  as  law  tliat.  In  determining  whether 
a  road  la  In  such  condition  as  Vhb  law  contem- 
plates, we  must  regard  "the  nature  of  the 
country,  the  character  of  the  Ughways,  and 
the  care  usually  ocordsed  in  reference  to 
such  highways."  In  tiie  leading  case  of  Hub- 
bard V.  City  of  Concord,  35  N.  H.  62,  It  is 
held  that  whether  the  highway  Is  or  Is  not  in 
■nttable  repair  for  the  tiavd  imsslng  thereon 
Is  a  question  for  the  Jury,  nhder  the  particu- 
lar circumstances  of  each  case,  "among 
which  are  the  nature  of  the  routes  the  char- 
acter of  the  ground,  the  kind  and  amount  of 
travel,  and  the  abUi^  and  means  of  the 
town  to  Improve  it  In  the  particular  involved 
in  the  inquiry.**  Now,  considering  how  bad 
our  roads  Inevitably  becmne  in  wbiter,  in 
what  condition  they  are  generally  ovtfr  tiie 
atate,  that  such  waterways  for  the  escape  of 
water  are  unlvmally  found  In  all  our  roads, 
and  are  necessary,  and  are  hard  to  keep  In 
good  condition,  la  it  a  pn^er  application  of 
our  statute  to  Impose  on  this  town  heavy 
damages  for  an  accident  occurring  because 


of  the  fut  that,  at  a  certain  place  in-  the 
mtennjt  a  bole  called  a  "chuck  hole," 
found  everywhere  In  our  roads,  had  worn  so 
that  there  the  gutter  had  come  to  be  of  the 
depth  of  18  Inches,  and  of  a  width  of  2^ 
feet?  Is  tills  a  d^ect  to  call  for  a  recovery? 
This  diuck  hole  waa  In  a  way  27  feet  wide, 
leaving  ample  room  to  avoid  it,  and  was 
plainly  discernible,  and  was  well  known  to 
the  plaintiff.  Upon  our  bad  roads  the  greater 
care  la  required  of  those  who  use  them.  In 
Tmmer  v.  City  of  Newbnrgh,  supra,  the  New 
York  court  said:  "While  a  traveler  may 
rightfully  assume  tbat  streeto  are  reasonably 
safe,  he  must  show  his  own  treedun  from 
fault;  and,  if  he  knows  there  Is  any  dan- 
ger, he  must  not  rush  recklessly  Into  ii^  even 
If  the  city  has  been  in  fault"  Bo,  on  the 
plaintiff's  evidence,  we  think  Uie  defect  not 
such  as  to  render  the  town  liable,  and  also 
that  the  plalntUt  could  have  av<^ded  it  He 
had  long  known  the  road  and  this  water- 
way. No  doubt  be  thought  the  tee  would 
bear  his  wagon  xxp,  and  he  did  not  use  that 
caution  which,  but  for  the  Ice,  he  would  have 
used.  If  the  ice  had  not  been  there,  the  ac- 
cident likely  would  not  have  happened;  but 
nature  formed  the  Ice,  and  the  town  Is  not 
responsible  for  tliat  It  call^  for  greater 
care  from  the  plaintiff,  ^e  plaintiff  sat  on 
a  high  seat  om  from  which  a  light  Jolt  might 
throw  him.  Tlds  called  for  more  care  In 
■  crossing  the  gutt^way. 

The  defendant  gave  evidence  tending  to 
show  that  the  plaintiff  went  over  this  gutter 
at  a  very  rapid  gait  and  thus  caused  the  ac- 
cident This  looks  probable;  because,  know- 
ing the  road  well.  It  would  seem  that  if  he 
had  gone  over  this  gutter  cautiously,  though 
the  road  was  tad,  there  would  not  have  been 
Jolt  enough  to  throw  the  plaintiff  from  his 
seat  He  would  have  eased  the  wagon  into 
the  gutti».  and  have  been  careful  to  hold  his 
seat  But  if  we  suppose  that  he  thought  the 
ice  would  not  break,  as  his  own  statement 
seems  to  show  be  did  think,  and  he  took  no 
care  to  restrain  his  horses,  which  all  the  evi- 
dence shows  were  spirited  on  that  cold  morn- 
ing, we  can  see  why  he  waa  thrown  from 
the  spring  seat  from  the  sudden  Jolt 

This  hypothesis  of  the  case  Is  Justified  not 
merely  by  tbe  evidence  of  the  defense,  but 
from  features  Inherent  In  the  case  Just  ad- 
verted to.  There  are  many  "bad  places"  in 
onr  roads.  At  them  tbe  traveler  must  be 
cautious  and  watchfuL  These  bad  places 
alone  will  not  make  the  town  liable.  There 
must  be  fair  care  In  tbe  traveler  who  sees 
or  knows  them.  Phillips  v.  County  Court 
31  W.  Va.  477, 7  8.  B.  427,  asserts  this.  Then 
a  traveler  drove  over  a  visible  landslide,  cov- 
ering all  the  wtdl^  of  the  road  but  two  feet, 
leaving  no  other  passageway  (there  was  In 
our  case),  and  was  denied  compensation  be- 
cause of  his  negUgenCe.  Judgment  reversed; 
verdict  set  aside;  and  new  trial  granted. 
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BBNSON  T.  SNYDER  et  aL 
(Sapreme  Ooart  of  A[>pe&lj  of  Wert  Virgiaia- 
Jnne  6,  1896.) 

COKTHtlOll  or  LIBNHOLDKB8— PaBTIBB— 

Vbnoor's  hits. 
A  coDTentioa  of  Umholden  under  sec- 
doa  7.  C  189.  Oode  1891,  on  pnbUcfttion  of  no- 
dce  to  present  tbdr  liens  agminst  the  land  of  a 
part7,  will  not  bar  the  purchase-money  lien 
of  a  vendor  of  such  land,  who  retains  the  legal 
title,  not  an  actual  par^  t(t  the  spit.  Nor  is 
a  U«  reserTed  In  a  oeed  passing  title  barred  1^ 
snch  conTention,  Daleas  Its  owner  be  an  actnal 
party. 

(Syllabus  by  the  Court) 

Appeal  ftom  dicnlt  oonrt,  Ja<^aan  county. 

Action  b7 1.  W.  Benaoa  against  niomas  EL 
Snyder  and  otiteia.  Judgment  for  plaintiff, 
and  d^endant  W.  B.  Oaato  ^peala.  Modi- 
fled. 

Otaarles  E.  Hogg,  for  appellaut  Wm.  A. 
PanoDs,  for  appellee. 

BRANNON.  J.  Benson  filed  a  bin  In  the 
circuit  court  of  Jackson  county  against  Sny- 
der and  Casto  to  enforce  a  lien  for  purchase 
money  ' of  land  which  Benson  alleged  be  had 
sold  Snyder  by  executory  contract  proTldlng 
for  conveyance  of  the  legal  title  on  payment 
of  purchase  money.  Casto  answered  that 
he  had  purchased  the  land  at  a  sale  under  a 
decree  In  another  case  brought  to  enforce 
Judgment  Uens  against  Snyder's  land.  In 
which  there  had  been  a  convention  of  llen- 
boldera  against  Snyder's  land,  upon  notice  to 
them  as  provided  by  section  7,  c.  139,  Code 
1891,  and  contended  that,  as  Benson  had  not 
presented  his -demand  before,  the  commis- 
sioner, he  was  barred  from  claiming  It  by 
another  suit,  by  force  of  that  section.  The 
auBwer  also  alleged  that  Benson  had  no  debt 
against  the  land  for  Ita  purchase  money,  as 
Snyder  bad  purchased  the  land  from  Benson, 
and  fully  paid  him  for  It,  in  money,  stock, 
and  an  interest  In  other  lands  owned  by  Sny- 
der. The  answer  further  alleged  that  Sny- 
der had  frequently  declared  that  he  was  the 
.'uU  owner  of  the  land,  with  knowledge  on 
Benson's  part  of  such  declarations,  and  with- 
out denial  by  him,  whereby  Casto  had  been 
mduced  to  believe  that  Snyder  was  such 
owner,  and  to  purchase  at  the  Judicial  sale  in 
confidence  that  Snyder  was  such  owner;  and 
also  that  Benson  was  present  at  the  sale, 
and  made  no  objection  to  it,  kept  silent,  and 
permitted  Casto  to  buy  In  ignorance  of  any 
claim  by  Benson  upon  the  land,  and  that  by 
reason  of  these  facts  Benson  was  estopped 
from  asserting  bla  demand  against  the  land. 
The  decree  subjected  the  land  to  Benson's 
demand,  and  Casto  appeals. 

It  Is  true  that  if  an  ordinary  Uenholder  falls 
to  present  his  lien  in  obedi«ice  to  the  notice 
to  Ilenbolders  under  section  7,  c.  139,  Code, 
he  is  barred  of  his  lien;  but  we  do  not  think 
that  principle  bars  a  vendor  of  land,  yet 
holding  the  legal  title,  who  is  not  an  actual 
party  to  the  ndt.   He  taoUs  tbe  title,  and  to 


affect  him  he  must  be  a  party.  He  has  the 
legal  title,  and  without  him  that  title  U  not 
sold.  The  land  is  not  sold,  because  the  fufl 
title  Is  not  at  all  operated  on  by  the  decree. 
He  may  keep  his  title  till  he  gets  his  money. 
Such  a  person  Is  not  a  mere  Uenholder:  He 
h<dds  something  more  and  higher  than  a  lien, 
—the  title.  Tbe  statute  only  proposes  to  bar 
a  lien,  and  does  not  take  away  title,  by  mak- 
ing a  man  a  merely  qnasl  party  by  publica- 
tion. The  statute  Is  an  innovation  upon  that 
rale  of  safety  which  says  that  a  man  shall 
not  be  affected  by  a  Judicial  proceeding  to 
which  he  Is  a  stranger,  and  we  ought  not  to 
extend  it  beyond  its  letter  to  prejuidlce  one 
who  holds,  not  simply  a  lien,  bnt  the  title. 
He  does  not  belong  to  the  class  of  **mide- 
fined  lienors,"'  as  Judge  Green  calls  tiiem  In 
McCoy  V.  Allen,  16  W.  Va.  724,  but  holds  a 
specific  Hen.  At  most.  It  could  only  be  said 
that  such  a  decree  would  take  away  from 
such  a  vendor  nothing  more  than  the  lien, 
not  the  title.  Why  take  from  him  part,  and 
leave  the  more  material  balance?  This  Is 
strong  to  show  that  we  ought  not  to  apply 
the  statute  In  such  a  case.  Could  a  pmrcbaa- 
er  under  such  a  decree  sue  the  vendor,  and 
compel  him  to  pass  to  him  the  legal  title?  I 
think  not;  and,  If  this  is  so.  It  is  stnoig  to 
show  the  In  efficacy  of  snch  a  proceeding  to 
impair  in  any  way  the  rights  of  the  vendor. 
See  Benaimer  v.  Fell,  35  W.  Va.  16,  12  &  B. 
1078;  Turk  v.  SkUes,  38  W.  Va.  404,  18  Sw 
E.  561;  Blllmyer  v.  Sberman.  23  W.  Va.  650. 
These  cases  show  that  the  trustee  bidding  ti- 
tle is  an  indispensable  party,  as  also  the  cred- 
itor; and  it  logically  follows,  likewise,  that 
such  vendor,  is  an  indispensable  party,  and 
cannot  be  bound  otherwise.  It  Is  not  neces- 
sary for  the  decision  of  this  case  to  express 
an  opinion  as  to  whether  a  lien  rraerved  In  a 
deed  passing  title  would  be  barred  by  failure 
of  Its  owner  to  present  his  lien  before  the 
commissioner,  he  not  being  a  formal  par^; 
but  the  matter  is  germane  to  the  case. 
Though  the  question  Is  somewhat  nice,  I 
think  that  such  a  lienor  must  be  made  a 
formal  party.  In  order  to  affect  bim.  It  is 
true  that  tbe  language,  "by  Judgment  or  oth- 
erwise," is  broad,  and  that  the  purpose  of 
section  7,  c.  139,  Code,  is  to  convene  lienu. 
give  all  lienors  their  rights,  and  sell  to  the 
purchaser  a  clear  title,  and  protect  him 
against  liens  which  may  assail  him  after  his 
purchase;  and  this  policy  of  the  stntnte  might 
seem  to  apply  to  a  vendor  who  has  conveyed 
the  legal  title,  retaining  a  lien,  as  he  has  bnt 
a  lien.  But  there  are  other  considerations 
leading  to  the  other  result.  Such  a  lienor  is 
one  whose  claim  is  apparent  on  the  face  of 
tbe  very  title  of  the  debtor  whose  land  you 
propose  to  sell.  He  has  a  spedflc  Uen,  creat- 
ed by  the  debtor's  title  deed,  and  Is  not  a  gen- 
eral lienor,  like  a  Judgment  lienor;  and,  un- 
der equity  principles,  a  trust  exists  between 
vendor  and  vmdee,  by  which  the  vendee 
holds  title  Id  trust  for  the  voidor,  as  to  the 
pniefaase  mon^.   Now,  It  Is  settled  egalty 
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practice  whl<±  requires  all  liens  and  Incnm- 
brances  prior  to  that  soncht  to  be  enforced 
to  be  bronifbt  before  tbe  court  b7  making 
tbelr  owners  parttes,— partlcnlarlr,  specific 
liens  on  tbe  particular  land  to  be  acAA.  No 
practice  tolerates  the  Idea  of  selling  land  to 
pay  a  judgment  or  other  Incnmbianoe  wltb- 
ont  bringing  In  -prior  mortgages,  legal  or  eq- 
uitable, Judgments,  and  deeds  of  trust  Such 
a  Tendor's  lien,  retained  in  a  deed.  Is  treated 
as  a  mortgage.  Hull's  Adm*r  t.  Hull's  Heirs, 
85  W.  Va.  Vgi,  166,  IS  a  BL  49;  Coles  t. 
Withers,  83  Grat  186,  191.  And  surely  prior 
mortgagees  should  be  parties.  Clark  Long, 
4  Rand.  (Va.)  451.  Does  tbe  act  change  all 
this?  It  does  not,  In  words,  say  so,  and.  to 
allow  it  to  do  so  by  Implication  or  mere  con- 
struction, the  Implication  or  construction 
ought  to  be  Tery  plain;  for  It  would  bare 
the  effect  to  reverse  tbe  safe  equity  rule  of 
practice  tliat  all  persons  having  an  interest 
must  be  parties,  to  affect  that  tntorest,  and 
no  one  can  be  held  to  lose  his  right  without 
a.  chance  for  hearing  after  process  served; 
and  It  would  have  the  efEect  to  cause  the 
vendor  who  carefully  reserved  his  right  in 
his  deed,  and  felt  safe,  to  lose  his  debt  for 
failure  to  present  it.  simply  because  of  a 
published  notice  to  lienors,  of  -wtilch,  in  dis- 
tant lands,  he  never  knew.  Shall  we,  by  sim- 
ple constrnctlon,  so  far  Incroacb  on  the  old 
rule?  Former  equity  practice  did  not  require 
Incnmbrancers  snbseqnent  to  tbe  Incumbrance 
sought  to  be  enforced  to  be  made  parties. 
Llnn  V.  Fatton,  10  W.  Va.  187.  But  our 
cases  before  and  since  the  statute  named  re- 
quired owners  of  all  judgmmt  and  other  liens 
to  be  brought  In,  up  to  the  date  of  the  Instl- 
tntion  of  the  suit,  apparent  on  tbe  Judgment 
lien  docket  or  records  of  the  courts  of  the 
county  or  conntiefi  In  wlilch  the  land  lies,  or 
apparent  in  deeds  of  trust,  or  other  deeds  o~ 
papers  constituting  specific  liens  on  record,  or 
existing,  recorded  or  not  Hoffman  v.  Shields, 
4  W.  Va.  490;  Neely  v.  Jones,  16  W.  Va.  62^; 
Norrls  V.  Bean,  17  W.  Va.  655;  Marlbig  v. 
Robrecbt,  13  W.  Va.  440;  Blilmyer  v.  Sher- 
man, 23  W.  Va.  656;  Banslmer  v.  Fell,  39 
W.  Va.  448,  19  S.  E.  646;  McMfllan  v.  Hick- 
man, 36  W.  Va.  705,  14  S.  B.  227;  Bank  v. 
Watson,  39  W.  Va.  842,  19  &  B.  413;  Livesay 
T.  Feamster,  21  W.  Va.  83.  And  section  7, 
c.  139,  Code  1891,  requires  the  observance  of 
this  rule  In  suits  to  enforce  Judgments,  and 
la  said  In  the  opinion  In  Livesay  v.  Feam- 
ster, supra,  simply  to  enforce  the  antecedent 
rule  as  to  the  necessity  of  making  lienors 
parties.  I  think  all  specific  lienors,  such  as 
vendors  holding  Hens  by  executory  contract, 
or  by  reservation  in  a  deed,  attachment  Hens, 
liens  by  mortgage,  legal  or  equitable,  or  leg- 
acies chained  by  will,  must  be  made  formal 
parties;  and,  If  not  made  such  parties,  they 
are  not  bound  by  a  convention  of  lienors  by 
publication  of  notice  to  llenholders  under  sec- 
tion 7,  c.  of  the  Code.  Indeed,  Judg- 
ment credltoiB  also  must  be  made  parties,  by 
the  decisions  above  cited,  and  by  tbe  letter 


of  said  section;  but,  as  to  them,  such  con- 
vention would  bind  them.  All  lienors  must 
be  parties,  but  the  question  I  am  more  par- 
tlcolarly  discussing  Is,  what  Is  the  effect  of 
such  convention  and  publication  as  to  those 
not  formal  parties?  And  I  repeat  that  as 
to  mere  general  lienors,  like  Judgment  cred- 
itors, they  are  barred  If  they  do  not  present 
their  claims,  bat  such  specific  lienors  are  not 
Of  course,  any  lienors  may  present  their 
clalmfl,  and  If  they  do  they  become  quasi 
parties,  and  are  bound  by  tbe  decree.  Blil- 
myer V.  Sherman,  23  W.  Va.  666.  All  the 
members  of  the  court  hold  that  a  lien  re- 
served In  a  deed  Is  not  barred  by  such  a  con- 
vention unless  its  owner  be  a  formal  party. 

As  to  the  estoppel  by  conduct  of  Benson: 
It  is  alleged  by  Casto,  and  must  be  proven 
by  him.  Counsel  for  Casto  says  that  as  It 
Is  alleged  In  the  answer,  and  Is  not  denied  In 
the  special  reply,  it  Is  taken  for  true.  This 
is  new  matter,  but  not  such  as  calls  for  af- 
firmative relief,  and  calls  for  no  reply,  and  is 
met  by  the  general  replication.  Fontty  v. 
Poar,  35  W.  Va.  7(^  12  &  E.  1096,  and  cases. 
I  hardly  think  It  proven  so  as  to  enable  us  to 
say  that  the  decree  Is  wrong  for  this  caosc, 
especially  as  Casto  knew  of  Benson's  claim 
on  day  of  sale,  before  Its  consummation, 
and  could  have  been  relieved  of  bis  obliga- 
tion under  sale  by  objecting  to  Its  confirmo- 
tiou.  and  Informing  tbe  court  that  Benson 
held  legal  title  and  claimed  a  lien,  and  the 
court  would  have  made  him  a  party. 

Lastly,  has  Benson  a  lien?  The  evidence 
Is  satid^ctory  and  clear  that  he  has  not  He 
exhibits  a  contract  between  Snyder  and  him- 
self, and  Snyder's  notes,  dated  March  1. 
1886,  to  show  the  sale;  but  th^  are  proven, 
I  may  say,  by  only  Snyder,  Benson,  and  Ben- 
son's wife.  Snyder  Is  Benson's  nephew.  The 
clear,  disinterested  testimony  shows  that  Sny- 
der purchased  and  paid  for  a  tract  of  48 
acres,  and  exchanged  it  with  Benson  for 
this  56%  acres,  in  full  payment  for  It.  Sy- 
pber,who,as  agent  for  Hoyt,  sold  the  48  acres 
to  Snyder,  is  direct  and  emphatic  that  Sny- 
der himself  bought  and  paid  lor  It,  saying  at 
the  time  he  Intended  to  trade  it  to  Benson  for 
another  tract  Sypher's  wife  heard  the  con- 
versation, and  corroborates  Sypber.  Numer- 
ous witnesses  say  that  both  Benson  and  Sny- 
der so  declared.  A  witness  swears  that  he 
had  an  interest  in  asking  Benson  why  he  did 
not  convey  the  56%  acres  to  Snyder,  and  he 
answered  he  was  wnltlng  to  see  how  the 
Dye  suit  would  come  out  That  was  the 
suit  of  Dye  against  Snyder  to  subject  the 
66%  acres  to  Snyder's  debts,  under  which  It 
was  sold,  purchased  by  Dye,  and  the  sale 
turned  over  and  reported  to  Casto.  Who 
wrote  the  pretended  contract  of  its  sale  by 
Benson  to  Snyder?  Snyder  did.  Wbo  ever 
heard  of  It  till  it  was  sold  from  Snyder,  and 
Benson  brought  suit  to  enforce  It  in  October, 
1891  ?  No  one.  It  seems  then  to  have 
sprung  into  life.  How  comes  it  that  Benson, 
a  poor  man,  let  two  9300  notes  for  purcbaje 
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BQOiier.  pAyabte  March  l;  1887  and  1888,  Ue 
BO  long,  witbont  a  cent  paid,  on  the  land, 
after  March  1.  1886?  How  comes  U  that  he 
did  not  Ust  the  notea  for  taxation,  aa  be  ad- 
mits? And  then  there  are  bo  many  disin- 
terested witnesses  who  aay  that  Benson  said 
he  had  traded  the  65^  acres  to  Snyder  for 
the  48  acres,  and  was  bragging  on  bis  good 
bargain.  And  be  knew  of  the  salt  to  seQ 
Snyder's  land  for  his  debts,  and  a  notice  to 
present  liens  was  published  right  in  bis 
neighbortaood,  and  be  made  no  claim.  These 
circnmstances,  and  the  relation  of  the  par- 
ties, constrain  us  to  say  that  the  debt  claimed 
by  Benson  is  fictitious.  We  reverse  the  de- 
cree, and  adjudge  that  Benson  is  not  entitled 
to  subject  the  65%  acres  to  the  demand  set 
up  in  his  bill,  and  deny  him  the  relief  be 
asks;  and  we  remand  the  case  to  the  cir- 
cuit court  wltb  directions  to  enter  a  decree 
to  that  eCtect,  and  requiring  Bens<m  to  con- 
vey said  acres,  with  general  warranty, 
to  Casto,  and  appoint  a  special  commissioner 
to  do  so,  by  proper  deed,  In  case  Benson 
shall  fall,  by  a  time  to  be  fixed,  to  do  so. 


(42  W.  Ta.  SIS) 

STATE  T.  MILLER  et  at. 
(RuprMne  Court  of  Appeals  of  West  Virginia. 
Jane  6,  1896.) 
Lascivious  CoBABiTATioit — Bvidbkos. 
To  constitute  the  offense  of  lewd  and 
lascivious  auociation  and  cohabitation,  under 
sfction  7,  c  149,  Code  1891,  it  must  be  oroved 
that  the  parties  cohabited  together;   that  is, 
lived  together  in  the  same  house  as  man  and 
wife.    Proof  of  occasional  acts  of  UUdt  Inter- 
eoorse  is  not  sufficient. 
(Syllabus  by  the  Coort) 

Knor  to  circuit  court;  Lincoln  county. 

Charles  H.  Miller  and  Susan  Batton  were 
convicted  of  lascivious  cohabitation,  and  bring 
urror.  Reversed. 

Campbell  &  Holt  and  H.  O.  Duncan,  Jt^  tea 
plaintiffs  In  evror.  T.  S.  Blley,  Atty.  OeiL,  tot 

the  State. 

BBANNON.J.  Charles  H.Mmer  and  Susan 
flatton,  having  been  convicted  in  the  dicolt 
court  of  Lincoln  on  an  Indictment  for  lewd 
and  lascivious  coliabltatlon,  appeal  tbe  case 
here.  No  evidence  was  ^ven  but  that  of  the 
state.  Miller  owned  land,  and  was  ravaged 
In  the  work  of  dearlng  It,  employing  a  num- 
ber at  hands;  and  be  employed  Sosan  Hat- 
ton,  who  had  been  living  In  that  neighborhood, 
and  other  girls,  to  do  housework  and  cook 
for  the  hands,  paying  her  fixed  pay.  She  came 
there  in  February,  and  In  September  gave 
birtb  to  a  cldld.  There  was  a  small  cabin  of 
one  loom  In  which  all  who  did  sleep  there 
sl^t  It  bad  two  beds,  one  occupied  by  Susan 
Hatton  and  another  hired  woman,  and  the 
other  by  Mill^  and  Gus  Clay,  or  at  ttmes  by 
some  other  band.  Clay  says  lie  never  knew 
Miller  to  get  out  of  bed.  We  can  say  that 
always  one  bed  was  occupied  by  Susan  Hat- 


ton  and  a  hired  girl,  tbe  other  by  MlUer  and 
a  male  employe,  and  sometimes  other  male 
employes.  It  does  not*  appear  that  Susan  Hat- 
ton  and  Miller  ever  passed  a  day  or  night 
alone  in  the  house.  It  was  the  common 
dwelling  place  of  all,  and  there  were  a  num- 
her  there.  The  child  must  have  been  begot- 
ten before  Susan  Hatton  came  to  the  bouse. 
She  seemed  to  take  tbe  lead  in  managing 
work  at  the  hotise,  and  was  told  by  Miller  to 
hire  a  girl  to  help  her,  and  did  so.  It  Is  prov- 
en that  on  one  occasion  Miller  lay  down  on 
the  bed  with  Susan  Hatton  Wltb  bis  clothes 
on,  but  this  was  in  open  day,  and  a  hired  girl 
was  in  and  out  of  the  room  all  the  time.  On 
another  occasion,  before  bedtime,  he  lay  down 
on  her  bed,  but  It  is  not  proven  that  she  was 
on  tbe  bed,  and  It  Is  proven  t^at  Susan  Ann 
Eplin  and  Gus  easy  were  in  the  room  all  the 
tim&  No  sexual  Interconrae  was  proven,  un- 
less we  can  say  these  circumstances  show  It. 
Not  a  bit  of  evidence  goes  to  show  that  be 
was  father  of  .the  child,  or  tliat  she  Imputed 
it  to  him. 

Could  tbe  defendanta  be  convicted  of  fornica- 
tion on  this  evidence?  I  think  not.  If  they 
could,  that  would  not  show  them  guilty  of  the 
offense  of  which  they  are  Indicted,  for  tran- 
sient acts  of  intercourse,  though  they  may  be 
Items  of  evidence  going,  with  other  drcuiu- 
stances,  to  show  lewd  and  iasclvloos  cohab- 
itation, do  not,  by  any  means,  alone  estab- 
lish It  A  separate  section  of  the  Code  from 
that  under  which  this  Indictment  was  found 
applies  to  that  The  statute  says  *lewdly  and 
lasciviously  associate  and  cohabit  together." 
Code  1891«  c.  149,  }  7.  Webster  gives  the  verb 
"cohaUt"  two  meanings,— one,  "to  Inhabit  or 
reside  In  company,  or  In  the  same  place  or 
country."  Of  course,  tbe  senae  of  the  word 
In  our  statute  is  not  this  sense.  Webster^a 
second  definition  is  "to  live  together  as  hus- 
band and  wife."  Plainly,  this  Is  the  meaning  of 
the  word  in  otnr  statute.  Black's  Iaw  Diction- 
ary, among  several  meanings,  ^ves,  as  Its 
first,  "to  live  together  as  husband  and  wife." 
So  does  Bonvla.  That  this  Is  the  meaning  of 
tbe  word  In  onr  statate  Is  apparent  from  tbe 
opinion  1^  Judge  Wood  In  State  t.  Foster,  21 
W.  Va.  767.  And.  on  literally  the  same  stat- 
ute, it  has  been  twice  hOA  In  Virginia  that. 
**to  consdtuto  the  offense,  it  is  essential  that  it 
be  proved  that  the  parties  cohabit  toceitatf.— 
that  ta,  live  together  In  ttie  same  house  aa 
man  and  wife.  Fioof  of  oocadonal  acte  cX  In- 
continence merely  Is  not  sufficient**  Pmner 
&  Clark's  Case,  82  Va.  115.  They  must  ap- 
pear and  act  to  the  world  as  man  and  wile, 
without  being  married.  The  Iowa  statate  is 
"lewdly  and  lasdvlonsly  associate  and  co- 
habit together."  Bevisloa  I860,  I  4351.  In 
State  V.  Marvin.  12  Iowa,  499,  the  partlea, 
just  aa  In  thta  case,  Uved  In  the  same  house 
as  master  and  servant,  and  on  two  occasions, 
the  defendant  was  seen  getting  out  of  bed 
with  the  female  defendant  The  court  said: 
"■Cohabltini^meansmorethau  living  togettier 
In  the  same  house,  and  lewdly  and  iasdvlous- 


Digitized  by  Google 


W.  Va.) 


'  STATE  «.  BINGHAM. 


883 


If'  means  more  than  occaalonal  acts  of  Inter- 
course." In  SearlB  t.  People,  13  lU.  697,  the 
court  said:  **The  parties  must*  dwell  together 
openly  and  notoriously  In  Illicit  Intimacy,  up- 
on terms  as  It  the  conjugal  relations  existed 
between  them.  In  other  words,  they  must  co- 
haj>lt  together.  There  must  be  an  habitual  Il- 
licit Intercourse  between  them.  The  object 
of  the  statute  was  to  prohibit  the  public  scan- 
dal and  disgrace  of  the  llrlng  together  erf  per^ 
sons  of  opposite  sexes  notoriously  In  Illicit  In- 
timacy, which  outrages  public  decern?,  hav- 
ing a  demoralizing  and  debasing  influence  on 
society."  In  Massachusetts  the  statute  uses 
the  same  words  as  ours,  and  such  was  its  con- 
struction in  Ck>nL  T.  Calef,  10  Mass.  153.  So 
say  Blsh.  St  Crimes,  i  712;  WtiarL  Cr.  Law, 
i  1747.  See  Oarotti  r.  State,  42  Miss.  S&L 

The  evidence  Is  Inadequate.  This  is  not  a 
case  where  a  verdict  Is  set  a^de  as  contrary 
to  the  evidence,  but  Is  one  where  the  verdict 
Is  without  sufficient  evidence.  This  distinc- 
tion Is  made  In  Grayson's  Case,  6  Grat  71Z 
There  Is  a  plain  distinction.  The  act  of  the 
court  Is  less  delicate  where,  as  in  this  case, 
taking  all  the  evidence  to  be  true,  and  giving 
it  force  to  prove  all  that  It  can  fairly  be  said 
to  prove,  the  case  Is  not  made  out.  The  case 
of  State  T.  Foster,  21  W.  Va.  767,  was  almost 
identical  with  this  In  character,  unless  It  was 
stronger  against  the  defendant,  and  the  court 
held  the  evidence  Bh<»t  of  proving  the  offense. 
Judgment  reversed.  Vecdict  set  astd&  New 
trial  awarded. 


(42  W.  Yb.  2S4) 

STATE  V.  BINOHAM. 
(Supreme  Court  of  Appeals  of  West  Tlrgtnla. 
June  17.  1896.3 

COKSPIRAOT— EVIDRNCB  — CONSTITCnOBAL  IilW— - 
iKBTBCCTIOMS. 

1.  Under  section  10,  e.  148,  Code  1891,  a 
Jury  may  find  the  fact  of  combination  and  con- 
Hi>irac7  from  the  fact  that  the  parties  were 
present,  aiding  and  abetting  in  the  commission 
of  the  ofFpnse  diarged,  if  satisfied  of  such  con- 
sidracr  beyond  a  reasonable  doubt,  ^e  pre- 
somptioD  there  antborized  is  one  of  law,  out 
not  conclusive,  and  may  be  rebutted. 

2.  That  provision  of  said  section  that  if 
the  alleged  conspirators  are  present,  aiding  and 
abettlog  in  the  commission  of  tlie  act,  ft  shall 
be-  presamed  that  the  act  was  done  in  pursu- 
ance of  conspiracy,  is  constitutionaL 

3.  An  instmction  that,  if  such  conspiracy 
exist,  it  is  immaterial  which  was  the  first  ag- 
gressor,— the  conapirators  or  the  injured  party, 
— is  wrong. 

4.  Where  instructdons  given  dearly  and 
fairly  lay  down  the  law  of  the  case,  it  is  not 
error  to  r<>fn8e  other  instmctlons  on  the  same 
subject  The  court  need  not  repeat  instroc- 
tlons  already  substantially  given, 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  CTabell  county. 
J.  M.  Bingham   was  convicted  of  con- 
spiracy, and  brings  error.  Reversed. 

McGallister  &  Blackwood,  B.  H.  Fitch,  and 
lAce  Marcom,  for  plaintiff  In  error.  T.  S. 
Riley,  Attj.  Gen„  for  the  State:. 


BRANNON,  J.  J.  M.  Bingham,  Edmund 
Fry,  and  David  Flaherty  were  Jointly  in- 
dicted In  the  circuit  court  of  Cabell  county 
under  section  10.  &  148,  Code  1891,  called 
the  "Red  Men's  Act";  the  indictment  char- 
ging that  they  conspired  together  to  inflict 
bodily  injury  to  R.  B.  Yow^  and  did,  in 
pursuance  of  the  conspiracy,  beat,  wound, 
and  greatly  Injure  him.  Bingham  was  tried 
separately,  convicted,  and  sentenced  to  the 
penitentiary  for  three  Tears,  and  has  brought 
his  case  here. 

Brief  of  counsel  for  defendant  specifies 
error  in  the  rejection  of  certain  evidence,  but 
no  bill  of  exception  was  taken  on  this  spe- 
cific ground,  nor  was  It  pointed  out  as  a 
ground  for  a  new  trial  when  a  new  trial 
was  asked;  and,  though  I  find  the  matter 
In  the  stenographer's  report  of  evidence,  no 
finger  pointed  the  Judge  to  It,  either  by  call 
for  bill  of  exceptions  on  that  point,  or  by 
specification  In  the  motion  for  new  trial,  and 
we  do  not  consider  It  Brown  v.  Ft.  Pleas- 
ant 36  W.  Va.  290,  15  S.  E.  209;  Gregory's 
Adm'r  v.  Railroad  Co.,  37  W.  Va.  606,  16  S. 
B.  819;  Halstead  v.  Horton,  38  W.  Va.  727, 
18  S.  E.  953.  The  particular  evidence  mmt 
be  specified  out  of  the  great  mass. 

Complaint  Is  made  that  the  two  Instruc- 
tions foflowing  were  given  at  the  state's  tfi- 
quest:  Instruction  Na  1:  "If  the  Jury  be- 
lieve from  tha  evidence  that  the  prisoner, 
Bingham,  In  pursuance  of  an  understand- 
ing and  combination  between  himself  and 
Edmund  Fry  and  David  Flaherty,  or  either 
of  them,  assaulted  R.  B.  Yowell  In  the  night- 
time, on  the  street.  In  the  city  of  Hunting- 
ton, In  this  county,  for  the  purpose  of  whip- 
ping him  or  doing  him  an  Injury,  and  did 
then  and  there  Inflict  any  punishment  or 
bodily  Injury  upon  said  Towell,  and  the  said 
Fry  and  Flaherty,  or  either  of  them,  were 
present  when  said  assault  was  so  made  and 
lnjtu7  Inflicted  by  said  Bingham,  and  that 
they,  or  either  of  them,  aided  or  abetted 
said  Bingham  In  said  assault,  either  by  wor<l 
or  action,  then  they  must  find  the  prisoner 
guilty  as  changed  In  the  Indictment"  In- 
struction No.  2:  "The  court  further  Instructs 
the  jury  that  If  they  believe  from  the  evi- 
dence In  this  case  that  the  prisoner  assault- 
ed and  beat  R.  B.  Yowell,  and  inflicted  upon 
him  Injury,  in  this  county,  on  or  about  the 
night  of  November  25.  1895,  and  that  David 
Flaherty  and  Edmund  Fry  were  present 
when  said  assault  was  so  made  by  said 
Bingham  upon  said  Yowell,  and  that  they 
aided  and  at>etted  said  Bingham  in 'said  as- 
sault and  battery,  either  by  preventing  oth- 
ers from  Interfering  to  prevent  or  stop  said 
assault,  or  by  asaistlng  In  administering  puu- 
Ishment  to  said  YoweU  themselves,  then  they 
must  presume  thit  said  assault  was  made 
and  such  injury  Inflicted  In  pursuance  of  a 
combination  and  conspiracy  between  said 
prisoner.  Pry,  and  Flaherty;  and  the  burden 
of  proving  tbat  such  comblnatitm  and  con- 
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splnuj  did  not  ezlBt,  and  that  sncb  assault 
vas  not  made  and  sncb  Injuzy  Inflicted  tn 
pumance  thereof,  Is  apon  tbe  prisons,  and 
unless  be  sbows  by  clear,  satisfactorr,  and 
conTlncing  proof  tbat  sncb  comblnaUon  and 
conspiracy  did  not  exist,  or  It  appears  from 
tbe  whole  evidence  and  circnm  stances  of  tbe 
case,  then  they  most  find  the  prisoner 
gnlltj."  It  Is  ni^ed  against  these  Instmc- 
tions  that  they  assert  the  legal  proposftloa 
that  If  one  person  assault  and  Injure  anoth- 
er, and-  other  persons  are  present,  aiding 
and  abetting,  the  Jury  may  therefrom  find 
the  fiict  tbat  they  had  combined  and  con- 
spired to  do  the  wrongfol  act,— in  other 
words,  find  tbe  fact  of  conspiracy,  without 
othM'  Independent  proof  of  conspiracy,— 
whereas  there  shonld  be  proof  first  of  the 
conspiracy,  and  then  the  acts  done  will  be 
presumed  to  be  done  In  pnrsaance  of  It, 
and  the  existence  of  the  complracy  cannot 
be  fbnnd  merely  from  the  presence  of  tbe 
parties,  and  the  doing  of  the  act  by  one» 
and  tbe  aiding  and  abetting  by  others.  It 
is  said  tbat  section  9  speaks  of  a  conspiracy, 
and  that  section  10  says  tbat  if  certain  acts 
be  done  It  shall  be  presumed  that  they  were 
**in  pursuance  of  such  combination  or  con- 
spiracy,**—that  Is,  such  a  eonspUracy  as  by 
Pfoof  has  been  estaUlsbed  under  sectlMi  0^ 
—and  tbat  It  does  not  siy  it  shall  be  taken 
to  be  in  pursuance  of  a  conspiracy.  I  do 
not  think  such  construction  is  the  true  con- 
struction of  the  statute.  Tbat  portion 
would  do  under  ihe  common  law,  but  the 
statute  Intended  a  charge.  As  stated  tn 
State  T.  Porter,  25  W.  Ta.  685,  when  this 
act  was  passed,  bands  of  men  under  the 
name  of  "Red  Men.**  "Regulstois."  and 
"White  Caps,"  assuming  to  take  the  law 
Into  their  own  hands,  and  Inflict  punishment 
ot  the  most  grave  character  (even  death)  on 
those  falling  under  their  arbitrary  ban  of 
eondeDmatton.  afflicted  certain  sections  of 
the  state,  and  a  desperate  remedy  was  need- 
ed. They  organized  In  secret,  and  appeared 
often  hi  dlsfnilse^  It  was  impossible  often 
to  establish  ttieir  consplrscy.  It  was  thought 
necesssiy,  and  not  unwise,  when  these  men 
were  found  together,  engaged  in  these  acts 
of  lawless  outrage,  to  assume  tbat  they  were 
executing  a  prearranged  programme,— a  rea- 
sonable and  natural  presumption.  The  last 
two  clauses  of  section  10  plainly  show  this 
aim  and  Intent.  I  do  not  understand  that 
any  question  Is  raised  of  the  constltutlonal- 
1^  of  those  clauses  declaring  that,  If  two  or 
more  persons  unite  In  the  acts  specified  In 
that  section,  it  shall  be  taken  that  they  are 
conspirators  acting  tn  pursuance  of  a  formed 
conspiracy,  but  only  a  question  of  their  con- 
struction Is  Intended  to  be  raised.  I  ^lall 
not,  therefore,  discuss  the  constitutional 
question.  An  examination  has  satisfied  me 
tiiat  no  ot^cction  to  the  act  on  that  score 
can  be  raised,  as  I  think  will  appear  from 
Board  t.  Mwrhsnt,  106  N.  Y.  Itik  8  N.  B. 


484;  People  t.  Cannon,  139  N.  T.  32,  31 N. 
B.  .769;  Id.,  36  Am.  St.  Rep.  6GS.  and  fsD 
note;  Wooten  r.  State  (Fla.)  6  South.  3^, 
State  T.  Beswlck  (contra)  13  B.  I.  2U;  Com. 
T.  WUUams,  6  Gray,  1;  State  t.  Hlggina. 
IS  R.  L  830;  State  v.  UeUor.  id.  667;  1 
Blsb.  Or.  Ptoc.  I  1080;  Whart.  Gr.  Er.  | 
715;  Gooley,  Const.  Llm.  307.  In  the  ab- 
sence of  a  statute  proTlslon,  It  might  bi 
argued  that,  when  sereral  peisMis  unite  la 
violence  to  another,  it  Is  in  pursuance  of  s 
conspiracy,  as  It  may  be  argued  tbat  the 
recent  possession  of  stolen  goods  shows  their 
possessor  to  be  tbe  thl^;  and  these  two 
arguments  would  rest  on  prindples  of  ksie 
or  protMibillty  In  the  particular  eases,  and, 
If  a  Jury  should  find  In  favor  of  those  aigs- 
ments,  they  would  be  Instances  -of  presomp> 
Uons  of  fa^  not  of  law<— that  la,  the  fid 
of  Joint  attack  w  recent  possession  afforded 
grounds  of  presumption  that  there  was  con- 
spiracy, or  that  the  possessor  of  tbe  goodi 
stole  them.  This  presumption  would  be  one 
of  ftict,  and  not  ot  law.  State  v.  Ueat<m,  23 
W.  Va.  773.  782.  The  leglalatnre  may  coo- 
vert  a  presumption  of  tact  Into  on*  at  liw, 
and  has  done  so  1^  this  statute.  In  sectios 
la  "Whart  Cc.  Br.  91  714,  715.  But  for 
this  converslcn  of  a  presumption  of  fact  Uito 
a  presumption  of  law.  Instruction  No.  1 
would  be  bad,  because  It  makes  whit  it 
most  would  be  a  presumptUm  of  tect  a  pn- 
sumption  of  law,  and  would  make  the  cosrt 
Invade  the  province  of  the  Jury,  by  Instnet- 
Ing  it  to  give  partlcnlar  effect  to  particohr 
evidence,  as  held  In  State  v.  Heaton.  supn; 
but,  tiie  law  having  given  It  a  certain  effect, 
the  court  may,  as  a  matter  of  law.  tdl  t 
jury  it  has  that  effect  That  It  that 
^ect  Is,  by  force  at  the  statntew  now  a  pre- 
sumption of  law.  But  It  Is  of  that  class  of 
presumptions  of  law  called  provisional  vr 
rebuttable  presumptions,  —  not  condufliTc. 
Other  circumstances  of  tiie  state's  esse;  tf 
evidence  adduced  by  the  defendant,  naj 
repel  that  presumption.  The  door  Is  open 
to  such  circumstances  or  such  evidence  to 
repel  the  presnmptton  of  combination  or 
conspiracy.  By  no  provision  found  in  It 
can  we  say  that  It  Intended  to  make  sndi 
presumption  conclusive.  If  we  were  to  eoo- 
strue  it  as  making  the  presumption  cwdii- 
sire.  It  would  be  unconstitutional;  but,  sot 
so  construing  It,  It  is  valid.  Vooght 
State,  124  Ind.  858,  24  N.  B.  680;  State  t. 
Thomas,  47  Conn.  546.  These  cases  and  so- 
tboriUes  cited  above  show  that  such  stat- 
utes are  construed  ss  creating  only  a  re- 
buttable presumption  of  law,  allowing  the  de- 
fendant to  repel  It.  In  general,  presump- 
tions of  law  are  rebuttable.  1  GreenL  Er. 
{  33;  Whart  Ev.  H  711,  713.  And  between 
two  constructions  we  must  give  that  which 
avoids  conflict  with  the  constitution.  State 
V.  Workman,  85  W.  Va.  367,  14  8.  B.  9.  Ob- 
jection Is  made  to  tbe  words  *^tlsf!acti»y 
and  convincing  proof,"  In  Instmetkm  Ko.  1 
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I  would  not  hold  It  bad  for  that  canse.  StOl 
they  intensify  the- degree  of  proof,  perhaps, 
and,  aa  the  statute  uses  the  word  "aattafae- 
tory,"  that  would  be  sufficient 

State's  Instraction  Mo.  3  la  challenged  aa 
bad.  Instruction  Xo.  8:  'Tf  the  Jury  beUere 
from  the  evidence  In  this  case  that  J.  M. 
Bingham  and  Fry  and  Flaherty,  or  either 
Fry  or  Flaherty,  assaulted  and  Injored  R.  B. 
Yow%ll.  in  said  county,  in  pursuance  of  a 
combination,  conspiracy,  or  understanding  en- 
tered into  by  them,  either  before  they  reached 
the  place  where  said  assault  was  committed, 
or  after  they  reached  there,  to  do  said  Yowell 
bodily  harm  or  Injury,  then  it  is  Immaterial 
who  was  the  aggressor  in  said  conflict,  or 
who  brought  on  said  assault  and  conflict" 
We  bold  it  bad.  Such  a  conspiracy  merely  as 
that  charged  In  the  Indlctm^t  would  be  In- 
dlctaMe  under  section  9,  without  acts  of  exe- 
cution, and.  if  the  instruction  had  been  lim- 
ited to  a  couTlction  for  a  misdemeanor,  it 
would  be  good;  but  the  party  was  being  tried 
tor  felony,  under  section  10.  Mow,  parties 
may  conspire  to  do  a  crime,  yet  not  do  It 
If,  under  this  statute,  they  atop  before  Ita 
commission,  there  Is  no  felony.  If  Bingham 
and  his  alleged  confederates  were  on  the 
ground,  fall  bent  on  executing  the  alleged 
conspiracy,  yet,  before  overt  act,  Xowell  in 
fact  made  an  assault  on  Bingham  Justifying 
self-defense,  1  do  not  see  how  Bingham  would 
be  guilty  of  the  felony  contemplated  the 
statute.  I  do  not  see  how  the  wrong  of  form- 
ing a  conspiracy  would  go  so  far  as  to  taint 
his  whole  action  with  felony,  and  take  away 
the  rlghc  of  self-defense  bom  of  Yowell'i  act 
before  any  OTort  act  of  Bingham's  towards 
executing  the  plan  of  conspiracy.  Yon  could 
not  attribute  Bingham's  acts,  under  such  dr- 
cumstarces,  solely  to  the  conspiracy,  and  not 
to  the  exercise  of  the  right  of  self-defense. 
Bingham's  evidence  was  that  Yowell  made 
the  flrtt  assault  and  delivered  a  blow  with 
bis  cane;  and  It  was  error  to  tell  the  Jury,  as 
a  matter  of  law,  that  even  If  Yowell  did  so 
the  fact  was  Immaterial.  The  Instmctlou 
ought  not  to  have  been  given. 

I  think  there  Is  no  error  in  refusing  defend- 
ant's Mos.  4,  S,  and  S.  No.  4  Is  bad  because 
it  tells  the  Jury  that  If  not  satlsfled  that  a 
conspiracy  existed,  they  must  find  not  guilty, 
which  would  be  true  as  to  felony,  but  not  true 
as  to  assault  and  battery,  which  was  a  minor 
oftense  well  charged  within  the  major  offense 
alleged  In  the  Indictment  I  do  not  say  that 
Nob.  5  and  6  are  bad,  but  all  they  contem- 
plated or  postulated  was  covered  by  Mos.  1, 
2,  and  3  given  for  the  defendant.  A  court 
need  not—ought  not  to— give  Innumerable  In- 
Btructious.  They  produce  confusion  of  mind 
In  the  Jury.  Even  expert  lawyers  and  Judges 
are  scarcely  able  to  discriminate  between  nu- 
merous ones,  when  properly  given.  Good 
cases  are  often  lost  In  the  circuit  and  appel- 
late courts  by  Instructions  better  out  of  them. 
When  Instructions  given,  no  matter  on  which 
Blde^  fairly  and  clearly  lay  down  the  law  of 


Oie  case.  It  Is  not  error  to  refuse  others  on 
the  same  points,  though  good.  Micbolos' 
Case,  91  Ta.  742,  21  8.  B.  364.  An  instruc- 
tlmi  need  not  be  repeated,  if  substantially  al- 
ready given.  Kerr  v.  Lunsford,  31  W.  Ya. 
6S9,  8  &  BL  483.  Without  Indicating  any 
opinion  on  the  merits,  on  the  evidence,  we  re- 
vexse  the  Judgment,  set  aside  the  verdict  and 
nsaaad  the  csae  Cor  a  new  triaL 


(4t  W.  Ta.  HO) 
RATE  V.  FliAHBBTT. 
(Sa^cne  Court  of  Ajweals  of  West  Tlrgfaiia. 

June  17,  1803.) 
CannNAL  Law— Chakos  or  Vsinra— Fbbicdiob. 

The  fact  that  a  Jury  free  from  exception 
can  be  impaneled  is  not  coQcloifve,  oo  a  mo- 
tion for  ^ange  of  venue,  that  prejudice  does 
not  exist,  endaDgerlng  a  fair  trial,  and  will  not 
Justify  the  court  ia  refusing  to  rec^ve  ether 
evidence  to  support  soch  modon. 
(Syllabus  by  the  Court) 

Eirror  to  circuit  conrt  Cabell  conntr- 
David  Flaherty  was  conTieted  of  oooq^ 
acy,  and  appeals.  BevOTed. 

McGaUlster  &  Blackwood,  B.  H.  Fitch.  Lace 
Marcnm.  and  J.  B.  WUsmi.  tor  plaintiff  in  er- 
nui;  T.  B.  BIlc7>  Atty.  Gen.,  tor  tba  8tat& 

BBANNON,  J.  J.  M.  Bingham,  Edmund 
Fry,  and  David  Flaherty  were  Jointly  Indict- 
ed, under  the  Bed  Men's  act  for  conspiracy 
and  violence  to  R.  B.  Yowell,  as  stated  In 
Bhigham's  Case  (decided  this  day)  24  S.  B. 
883;  and  Flaherty  waa  tried  separately,  con* 
victed,  and  sentenced  to  the  penitentiary  four 
years,  and  has  appealed  to  this  court  We 
will  not  consider  certain  evidence  allowed, 
and  other  evidence  refused,  for  reasons  stat- 
ed In  Bingham's  Caae,  this  day  decided. 
What  is  there  said  aa  to  tnstructkms  Mos.  1, 
2,  and  3  in  that  caae  wiU  apply  to  Nos.  h  2. 
and  3  In  tlds  case.  We  do  not  regard  them 
bad. 

This  tnstmctlott  fbr  the  state  is  complained 
of:  Instruction  No.  4.  "It  the  Jury  believe 
from  the  evidence  in  the  case  that  David 
Flaherty,  Fry,  and  Blngbam,  or  that  David 
Slaherty  'and  either  Fry  or  Bingham,  aa> 
saulted  and  Injured  B.  B.  Yowell,  in  said 
county,  in  pursuance  of  a  combination,  con- 
spiracy, or  understanding  entered  into  by 
them  either  before  they  reached  the  plac^ 
where  said  assault  was  committed,  or  after 
they  reached  there,  to  do  said  Yowell  bodily 
harm  or  Injury,  then  It  la  Immaterial  and 
makes  no  difference  who  strucx  the  first 
blow,  or  who  brought  oa  said  assault  and 
conflict"  A  almilar  instruction  in  Bingham's 
Case  was  held  bad,  because  he  gave  evidence 
tending  to  show  that  Yowell  struck  him  first 
Justifying  what  he  (Bingham)  did  in  the  way 
of  violence  to  Yowell;  but  there  is  no  evi- 
dence that  Yowell  assaulted  Flaherty,  so  as 
to  Justify  any  violence  by  Flaherty,  If  he 
used  any.  If  Flaherty  engaged  in  a  con- 
spiracy, and  in  porsnance  of  It  Inflicted  Injury 
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upon  TowelI«  I  do  not  aee  bow  YoweU'8  flnt 
awBiilt  (if  any)  jxpoa  Bingham  vonld  Jtutuy 
Tloloice  on  Slahaty't  part,  or  berome  mate- 
rial in  Flaherty's  trial,  and  hence  I  see  no  er- 
ror  in  that  Instmcdon  In  this  case. 

Bat  we  find  error  In  the  action  of  the  court 
upon  Flaherty's  motion  for  a  change  of  ren- 
ne.  The  bill  of  exceptions  on  Oils  matter  cer- 
tifies that  Flaherty  filed  a  petition  preying  a 
change  of  venue  on  the  ground  that  public 
sentiment  against  him  was  so  strong  that  he 
could  not  get  a  fair  trial  In  Cabell  county, 
and  offered  evidence  to  show  good  cause  for 
such  change  of  venue,  and  the  state  resisted 
on  the  ground  that  an  effort  should  be  first 
made  to  obtain  a  Jury;  and  the  court  refused 
to  hear  evidence  at  that  time,  and  proceeded 
to  get  a  jury,  and  obtained  a  sufficient  num- 
ber of  Jurors,  and  the  prisoner  was  thus 
"forced  Into  trial,"  In  the  language  of  the  ex- 
ception. If  we  should  say  that  the  verified 
petitlmi  Is  too  general,  In  falling  to  specify 
facts  showing  that  a  fair  trial  could  not  be 
had,  it  surely  was  a  good  basis  for  evidence 
tt>  show  such  facts,  and  the  prisoner  ctteroA 
to  fumlah  such  evidence,  but  the  court  re* 
fused  to  hear  It;  concluding,  from  the  taet 
that  a  Jury  passing  the  usual  examlnattoi 
was  obtained,  that  was  conclusive  evidence 
of  the  absence  of  prcdudlee  and  Inflnaioe  bi 
the  cranmunlty  mdangerbig  a  ftUr  triaL  We 
do  not  share  in  that  opinion.  That  a  Jury  Is 
found  free  from  exception  i>ersonal  to  its 
members  is  not  a  final  test  Influences,  si- 
lent yet  potential,  may  permeate  the  com- 
munity, endangering  an  impartial  triaL  Mo- 
tions for  change  of  venue  are  passed  upon  be- 
fore the  impaneling  of  the  Jury.  Here  the 
court  sbut  the  prisoner  off  from  sbowlng  good 
cause  for  change  of  venue;  taking  the  ffect 
that  12  men  were  found  competent  Jurors  as 
the  all-BufficIent  test  on  the  motlmi  for  a 
change  of  venue,  and  discarding  all  other 
evidence. 

Refusal  of  certain  instmctlona  for  the  pris- 
oner is  asdgned  as  error,  but  seemin^y 
waived,  as  they  are  not  urged  In  brief  of 
counsel.  I  see  no  error  In  this  matter.  There- 
fore we  reverse  the  Judgment,  set  a^e  the 
verdict,  grant  a  new  trial,  and  remand  tor 
further  proceedings. 


(42  W.  Va.  229} 

BTBVBNSON  v.  KTLB. 

(Supreme  CJoort  of  Appeals  of  West  Ylr^nla. 
June  8,  1896.) 

PniKC'PAL  AND  AOittt  — RlOHTS  OV  ^IBD  PbB- 

BONs  —  BsT-Orw  or  Debt  or  Aobht  —  Assioh- 
HBNT — Ordbr  oir  FmrD — Asbionhbht  or  Orri- 
oiAL  Balabt. 

1.  If  an  agent  Bell  property  of  Ua  principal, 
ind  take  an  order  on  a  third  person  in  bis  own 
name,  the  order  is  the  principal's  jproperty; 
and,  as  it  Ib  an  assi^ment,  the  principal  may 
vompel  the  third  person  to  pay  iti  he  having  a 
fond  in  his  hands;  and  the  third  perBon  can- 
not set  off  a  debt  of  the  agent  doe  him  against 
the  order,  or,  evea  with  the  agent's  consent. 


apply  it  on  sndi  debt,  though  the  third  perara 
knew  nothing  of  the  agency. 

2.  An  order  on  the  whole  or  part  of  a  fnad 
is  an  assignment  of  the  whole  or  part  of  sack 

fund. 

3.  To  warrant  an  order  on  a  fund,  it  mait 
have  either  a  real  or  potential  existesoe  in  the 
hands  of  the  drawee  of  the  orda. 

4.  An  assignment  by  an  asBeaeor  or  other 
pablic  officer  of  his  salary  or  compenaatioa  ttg 
fnture  serrice,  or  continuing  and  yet  incomplete 
service,  not  yet  payable,  is  contraiy  to  pul^ 
policy,  and  Invalid. 

(Syllabna  by  the  Ck)nrL) 

Error  to  circuit  court,  Oabell  county. 

Action  by  J.  S.  Stevenson  against  Edmund 
Kyle.  Judgment  for  defendant  and  plalntUI 
brings  error.  Affirmed. 

Oampbell  &  Holt,  for  plalntUt  In  emr. 
Slmms  &,  Enslow,  John  S.  Unrcum,  and  Her- 
bert FltzpatridE.  for  defimdant  In  mat. 

BHANNON,  J.  Bolln.  as  agent  for  Ste- 
venson, sold  a  horse  of  Stevenstm  to  Btajdip. 
taking  In  payment  an  order  from  HaysUp  ob 
Kyle.  Before  taking  the  order.  BoUn  aAed 
Kyle  If  he  would  acc^t  the  order,  and  was 
Informed  that  he  would.  At  that  time,  BoUo 
owed  Kyle  a  note  for  a  larger  amount  tban  Oe 
order.  Before  the  order  was  drawn.  Hay- 
slip  also  aafced  Kyle  if  he  would  aoe^it  an 
order  drawn  by  him  in  favor  of  Btriln  for  the 
horse,  and  Kyle  told  him  that  be  would,  as 
Bolln  owed  bbn,  and  he  could  thus  ntlline  the 
(nder.  Neither  Haysllp  nor  Kyle  knew  that 
the  horse  was  not  Bolln's,  or  of  any  Intaest 
of  Stevenson  in  the  transaction.  BoUn  as- 
slgned,  and  ddlvoed  the  order  to  Btevensan. 
When  Bolin  Informed  Kyle  that  he  bad  Uic 
order,  Kyle  credited  Its  amount  on  B<^1i 
note  to  blm,  but  never  bad  poesessl«m  at  the 
order.  When  Stevenson  presented  the  coder 
to  Kyle  for  payment;  Kyle  Udd  taim  he  had 
applied  It  onBoUn's  not^and  refused  topsy  to 
Stevenson;  and  Stevenson  sued  before  a  Jus- 
tice, and,  on  appeal  to  the  (dnmlt  court,  there 
were  a  vecdlct  of  a  Jnry  and  Judgmoit  In  fa- 
vor of  Kyle,  and  Stevenson  brings  tbe  case 
here. 

It  Is  clear  that  whra  Bolln,  as  agent  for 
Stevenson,  sold  his  horse  to  Haysllp,  and  An 
its  price  took  the  order  In  his  own  name,  that 
order  was  Stevenson's,  though  the  legal  title 
to  the  order  vested  in  Bolln,  because  of  tbe 
relation  of  principal  and  ngeut;  and  It  fills 
'  Tinder  that  ordinary  rule  that  where  one, 
especially  in  trust  relation,  buys  prop«ty 
with  the  funds  at  another,  a  trust  results  tor 
him  whose  money  acquired,  giving  him  the 
real  ownership,  and  this  no  matter  whethn" 
property  be  turned  Into  notes  or  otha  securi- 
ties, or  vice  Venn;  and  it  will  be  ftollowed 
through  any  transmutetions  aa  long  aa  It  can 
be  traced,  unless  the  right  of  a  bona  flde 
holder  for  value  Intervene  in  those  cases 
where  his  rights  call  for  his  protectloB. 
Story,  Ag.  I  229;  Hechem.  Ag.  I  780;  Pnm- 
phrey  v.  Brown.  6  W.  Ta.  lOT;  Hamilton  v. 
Steel,  22  W.  Va.  348;  Bank  v.  King,  98  Am. 
Dec  21IS,   Where  tbe  subject  Is  money  cnr- 
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rent  or  negotiable  paper  going  into  the  hands 
of  one  for  value,  without  notice.  It  Is  differ- 
ent.   Mechem,  Ag.  i  786;  Story,  Ag.  |  228. 
Wliere  once  the  character  of  tmst  ia  stamped 
upon  the  property,  no  subBeqnent  dealing 
with  it  by  the  agent  or  trustee  can  remore  Its 
stamp  aa  between  him  and  the  principal  or 
beneficiary.    Heiskell  T.  Powell,  23  W.  Va. 
717.    And,  where  an  agent  acquires  personal 
property  with  funds  of  his  principal,  it  may 
be  followed  Into  the  hands  of  third  persons, 
though  Innocent,  having  no  notice  of  the  right 
of  the  principal,  who  purchase  for  value,  as 
that  third  person  can  get  no  better  title  than 
bas  he  from  whom  the  third  person  derives 
title    Mechem,  Ag.  {  784;  Stoiyt'  Ag.  i  220; 
This  doctrine  avails  at  law.    2  Story,  Ea- 
Jur.  SS  1^58, 1258.    The  agent  cannot  apply  it 
to  pay  his  debt    If  he  does,  the  principal 
may  follow  and  recover  It    The  agent  can- 
not apply  It  to  his  debt,  nor  release  a  debt  of 
his  principal.    Mechem,  Ag.  SS  789,  790. 
Therefore  this  order  was  Stevenson's,  and 
Kyle  could  not,  even  with  Bolin's  knowl- 
edge or  consent,  apply  it  on  Bolin's  note.  But 
it  was  Kyle's  own  act  and,  when  be  credited 
the  amount  of  the  order,  BoUn  had  not  deliv- 
ered It  to  Kyle,  bnt  either  Bolln  or  Steven- 
son had  it    He  did  not  buy  the  order,  bu^ 
on  his  own  motion,  credited  its  amount  ou 
BoUn'a  note  to  himself.    The  order  given  by 
HaysUp  to  Bolln  was  an  assignment  for  so 
much  of  any  indebtedness  of  Kyle  to  Hayslip. 
Bank  V.  Klmberlands,  16  W.  Va.  555.  So- 
this  order  gave  Stevenson  an  assignment  of 
so  much  of  any  fund  that  might  be  in  Kyle's 
hands  belonging  to  Hayslip,  and  Kyle  could 
not  effectually  apply  It  to  Bolin's  debt  to  him. 

Bat  next  the  question  comes  up:  Was 
there  such  a  fund  In  Kyle's  hands  of  Hayslip 
as  was  capable  of  being  assigned  by  the  or- 
der? The  thing  assigned  must  have  a  real 
or  potential  existence.  Wiant  r.  Hays,  38 
W.  Va.  681,  685. 18  &  B.  807;  Field  v.  Mayor, 
etc,  57  Am.  Dec.  440.  Who,  If  anybody, 
owed  Hayslip?  That  corporation  called  the 
coonly  court  of  Cabell  county,— not  Eyle,  the 
sheriff;  Aw  that  court  was  to  pay  HaysUp, 
who  was  assessor.  It  was  to  allow  or  dis- 
allow bis  cdmpenaatton,  and  Issue  a  draft  ou 
the  sheriff  to  pay,  bnt  never  until  that  draft 
issued  would  Kyle,  the  sheriff,  be  imder  any 
obligation  to  pay,  and  then  not  as  an  indi- 
vidual, bnt  officially,  as  sheriff  and  ex  officio 
'County  treasurer.  It  does  not  appear  that 
the  county  court  had  even  allowed  Haysllp's 
salaiy,  or  issued  a  ^raft  for  It  on  this  sheriff. 
Therefore,  there  was  not  yet  in  his  hands 
anything  which  we  could  say  had  either  a 
real  or  potential  existence.  As  the  assessor 
was  in  the  employ  of  the  public,  we  may  say 
that  bis  demand  upon  the  county  had  such 
an  existence  that  an  order  to  the  county  court 
from  Hayslip  would  have  passed  U;  but  we 
cannot  say  the  same  of  an  order  on  Kyle, 
when  it  does  not  appear  there  was  a  cent  In 
bis  hands.  And  there  Is  another  reason 
.against  the  efficacy  of  that  order  as  an  as- 


signment of  Haysllp's  salary  as  an  assessor, 
and  that  Is  that  the  salary  or  compensntioD  of 
a  public  officer  Is  not  assignable,  because  this 
would  permit  the  public  service  to  be  preju- 
diced and  undermined  by  the  transfer  to 
strangers  of  funds  appropriated  to  salaries. 
If  It  were  allowed,  the  assignee,  by  notice  to 
the  government  or  Its  subagents,  would  be 
entitled  to  receive  pay  directly,  and  take  the 
place  of  their  assignors  in  respect  to  the 
emoluments,  leaving  the  duties  yet  to  be  per- 
formed as  a  barren  charge  to  be  borne  by  the 
assignors.  Needy  officers,  under  present  pres- 
sure, would  assign  their  future  pay,  and 
then  neglect  the  public  service.  They  would 
assign  away  the  bread  from  their  mouths. 
So  that  the  behests  of  the  public  service  and 
of  the  officers  both  concur  In  branding  as- 
signments of  compensation  for  future  service 
as  contrary  *:o  public  policy,  as  detracting 
from  efficiency.  And  is  the  government  or 
the  county  court  or  other  subagency  of  the 
state  government  to  be  embroiled  in  conflict- 
ing claims  to  salary  or  compensation?  Where 
wonld  its  complications  end?  If  such  an  as- 
signment is  tolerated,  we  must  tolerate  It  tor 
fractions,  and  compel  the  county  treasurer 
to  pay  part  to  one,  parts  to  others.  Of  course, 
this  would  never  do.  Public  policy  and  the 
orderly  dispatch  of  public  business  would  for- 
bid this.  We  do  not  know  whether  the  or- 
der was  for  past  or  future  service  of  the  as- 
sessor, but  from  Its  date  of  14th  July,  I  take 
it  that  it  was  for  then-continuing  service, 
and  may  as  well  be  said  to  apply  to  future  as 
to  past  service;  and  I  understand  that  no  as- 
signment of  quarterly,  annual,  or  other  com- 
pensations, payable  at  stated  intervals,  can 
be  made  In  the  middle  of  the  quarter  or  year 
for  services  continuing,  and  not  then  com- 
plete. As  only  past  service  Is  assignable,  the 
plaintiff  must  show  that  the  service  had  been 
performed  at  the  date  of  the  service.  The 
allowance  is  annual  to  an  aasesaor,  and  some 
of  the  service  was  not  yet  performed.  I  do 
not  see  clearly  why  public  policy  should  not 
prohibit  the  assignment  of  pay  for  past  as 
well  as  future  service,  bnt  the  books  do  draw 
this  distinction.  Mechem,  Pub.  Off.  |  874; 
Bliss  T.  Lawrence,  17  Am.  Rep.  273;  Bank  v. 
Wilson (N.Y.App.)25  N.  E.  854;  Field  v.Chlp- 
ley,42  AnL  Rep.  215;  Robertson  v.  Robinson,  39 
Am.  Rep.  17;  Story,  Eq.  Jur.  §  1040d;  Scbloss 
V.  Hewlett,  81  Ala.  266, 1  South.  263;  note  lo 
Skipper  v.  Stokes,  94  Am.  Dec.  650;  Bangs  v. 
Dunn,  66  Cat  72,  4  Pac.  963.  So,  I  conclude, 
both  for  the  reason  that  there  was  In  Kyle's 
hand  no  fund,  and  also  because  Its  assign- 
ment was  Invalid,  that  the  order  in  question 
vested  nothing  on  which  recovery  could  be 
had. 

If  It  be  said  that  before  Bolln  took  the  or- 
der, he  asked  Kyle  if  It  would  be  good,  and 
Kyle  said  "Yes,"  it  is  to  be  said  that  Kyle 
understood  that  bla  debtor.  Bolln,  who  owed 
Kyle  much  mors  than  the  order,  was  to  be  its 
payee,  and  It  was  not  hinted  to  Kyle  that 
Stevenson  was  to  be  Its  beneficiary.   He  bad 
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a  reaam  for  rnimiiig  the  risk  Harsllp 
vonld  get  an  order  from  tbe  coun^  court  oa 
him,  and  that  was  that  he  might  get  eo  much 
as  the  order  called  ftv,  on  B^dln'a  note  to 
him;  and  he  atated  to  Xbjrallp,  when  a^ed 
by  Haysllp  U  be  might  draw  the  order,  that 
BoUn  owed  him,  and  he  conld  thus  utilize  the 
order;  but  be  bad  no  such  zeaeon  for  agree- 
li^  to  the  order  to  another  who  did  not 
owe  him.  Hla  assent  to  the  order  would  es- 
top him  from  allowing  It  to  Bolln,  but  would 
notdeprlre  him  of  the  rl^  to  protest  It  against 
Stevenson,  for  be  was  guilty  of  no  conduct 
which  would  estop  him  frmn  denying  pay- 
ment to  Stevenson.  Affirmed- 


(tt  W.  VtL  tm 

Bz  parte  BTANS. 
<3oprcme  Gout  of  Anneals  of  West  Ylrglnla. 
Jane  20^  ISQO.) 
Habbas  CoaPDS— Wbbn  Allowcd— Iluoai. 

IMPKIBOKIIIKT. 

1.  The  remedy  for  mere  Irregnlarity  In  the 
proeera  or  mere  error  in  the  proceedingrs  of 
oonrtfl  of  competent  iorisdictlon  is  by  appeal 
or  writ  of  error,  not  by  habeas  corpus;  othet^ 
wise  If  the  process  or  proceeding  be  void. 

2.  Imprisonment  under  the  process  or  order 
of  a  court  of  competent  jnrlsdlcUon,  howcTer 
irrecrnJar  or  erroneous,  not  being  void,  i«  not  it- 
legal  imprisonment,  so  as  to  warrant  discharge 
on  habeas  corpus. 

8.  See  points  2  and  8  in  Elx  parte  Uooney, 
26  W.  Va.  3fl. 
(SyUabna  by  the  Gout.) 

Error  to  drcult  court,  MouongaUa  county. 

Application  by  Enoch  J.  Evans  for  a  writ 
of  habeas  corpus.  Application  refused,  and 
petitioner  brings  error.  Affirmed. 

A.  B.  Fleming  and  U.  N.  Amett,  for  peti- 
tioner. Geo.  C.  Sturglas  and  H.  M.  Buasell, 
for  zeQpondent 

BRANNON,  J.  Tblfi  Is  a  writ  of  error 
brought  by  Enoch  J.  Evana,  to  reveise  a  Judg- 
ment  of  the  circuit  court  of  Monongalia  coun- 
ty, rendered  upon  a  writ  of  habeas  corpus  di- 
rected to  S.  W.  Hare,  the  sherifT  and  Jailor 
of  said  county,  seeking  discharge  from  alleg- 
ed illegal  Imprisonment,  by  wlilcb  Judgment 
Evans  was  refused  a  discharge,  and  was  re- 
manded to  prison.  The  Farmers'  &  Mer- 
chants' Banl£  brought  a  suit  in  equity  In  the 
circuit  court  of  Monongalia  against  Evans 
and  others,  setting  np  that  It  had  discounted 
a  note  for  $3,200  made  by  Evans,  and  It 
sought  to  recover  said  debt,  and  levied  an  at- 
tachment upon  certain  estate  of  Evans,  and 
also  sued  out  an  order  of  arrest  in  said  suit 
under  which  Evans  was  committed  to  Jail, 
the  bill  charging  that  Evans  had  fraudu- 
lently contracted  the  debt  by  certain  false 
representations,  and  the  affidavits  for  the  at- 
tachment and  order  of  arrest  alleging  fraud 
in  several  respects.  Evana  moved  the  cir- 
cuit court  to  quash  the  order  of  arrest,  and 
his  motion  was  overruled,  and  be  was  re- 
manded to  Jail,  and  then  be  obtained  the 
writ  of  habeas  corpus. 


Evana,  by  counsel,  contends,  as  gnmnds  to 
sust^  his  writ  of  habeas  corpus,  ttst  hla 
Imprisoiment  under  said  orde^  of  arrest  Is  U- 

le^l— First,  because  the  note  on  whieb  the 
chancery  suit  was  brought  had  not  become 
due  when  the  scdt  was  brought,  and  that  no 
order  of  arrest  could  be  Issued  In  a  suit  tm  m 
demand  not  yet  due;  second,  that  the  afllda- 
Tlt  eor  the  ordor  of  arrest  Is  defective.  Siq»- 
pose  we  say  that  these  positions,  that  no  or- 
der of  arrest  could  regulariy  issue  In  a  suit 
tor  a  demand  not  due,  and  that  the  alBda- 
Tlt  Is  defective,  are  w^  taken,  and  that  the 
circuit  court  erred  In  not  quashliv  Uie  oi^ 
der  of  arrest;  the  question  at  once  artees, 
can  such  matter  and  such  error  be  available 
on  a  writ  of  habess  corpus,  or  must  the  par- 
ty resort  to  an  appesll  A  writ  of  habeas  cor- 
pus Is  only  to  test  tiie  legality  of  Imivlaon- 
ment  If  the  Imprisonment  Is  und»  process 
of  a  court  having  Jurisdiction  of  the  case 
(mere  defeete  or  errors  not  going  to  the  Juris- 
diction of  the  courQ,  the  Imprisonment  is  not 
illegal,  and  dlschaige  cannot  be  bad  on  ba- 
beas  corpus.  A  writ  of  habeas  corpus  Is  not, 
in  proper  sense,  an  appellate  proceeding.  It 
cannot  correct  mere  errors  or  irreguULrltles, 
Uhe  an  appeal,  writ  of  error,  or  oertl<narL 
These  appellate  processes  can  reverse  pro- 
ceedings both  because  void  and  for  mere  ei<- 
roneousness,  but  habeas  corpus  only  be- 
cause void.  It  Is,  In  no  proper  sense,  M>PcUate 
process.  Where  the  Imprisonment  is  under 
process  or  order  that  Is  void,  as  dlstinguldbed 
from  Irregular  or  erroneous,  the  wrii  of  ha- 
beas corpus  holds  it  for  naught,  disregard 
or  Ignores  it  as  not  furnishing  warrant  for 
Imprisonment;  but  It  io&t'  not  operate  di- 
rectly on  the  void  process  or  Judgment  by 
annulling  or  reversing  It,  like  an  appeal,  writ 
of  certiorari,  or  writ  of  error,  but;  as  a  col- 
lateral procedure,  simply  releases  from  the 
prison  by  Ignoring  the  alleged  warradt  fbr 
Imprisonment  The  books  sometimes  call  It 
an  *^ppel]ate  process,"  but  It  la  In  this  nar> 
row  sense  whldi  hardly  Justifies  us  In  call- 
ing or  treating  It  as  "appellate"  in  any  sense. 
In  proceedings  on  habeas  corpus  especially, 
as  in  many  other  instances,  it  Is  Important 
-to  remember  the  distinction  which  the  law 
makes  between  process  and  Judgmente  void 
and  those  only  Irregular  or  erroneoiu.  Told- 
uess  is  one  thing;  Irregularity  and  erroneous- 
ness  another.  But  this  dlstlncH<m  Is  of^ 
close,  often  disregarded.  These  principles  are 
clearly  stated  In  Ex  parte  Mooney,  26  W.  Va. 
36,  and  applied  In  Flack  v.  Fry,  32  W.  Va. 
S64,  9  S.  B.  240.  The  Virginia  court  has 
aptly  put  this  rule  In  Ex  parte  BolUns,  80  Va. 
S14,  In  the  syllabus:  "The  remedy  for  mere 
errors  In  proceedings  of  courts  of  competent 
Jurisdiction  is  by  writ  of  error  or  appeal,  not 
by  writ  of  habeas  corpus." 

Apply  those  principles  to  this  ea8&  The 
circuit  court  of  Monongalia  has  Jurisdictfoa 
of  cases  under  certein  circumstances  to  en- 
force payment  of  debts.  If  It  should  mis- 
takenly assume  Jurisdiction  In  a  particular 
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case,  would  Its  action  be  otterij  ToldT  Sup- 
pose It  were  to  assnme  Jurisdiction  where 
the  proceeding  should  be  at  law;  Its  action 
nonid  not  be  rold,  bnt  emmeons,  becanse 
under  some  drcamstances  equity  has  jaria- 
diction  to  enforce  rights  strictly  legal;  and 
the  mere  fact  that  all  those  drcamstances 
Klrlng  it  JurlsdlctlMi  in  a  particular  case  did 
not  exist  would' not  stamp  Its  proceedings  as 
utterly  TOld.  Were  it,  howerer,  to  assume  to 
hang  a  man  for  murder  upon  a  bill  In  chan- 
'  eery.  Its  action  would  be  Toid,  and  he  would 
tie  released  on  habeas  corpus,  because  on  no 
state  of  facta  could  It  do  so. 

Then,  there  Is  the  clause  of  section  1,  c.  106, 
Code  1891,  saying:  "And  such  attachment 
may  be  sued  out  In  a  court  of  equity  for  a 
debt  or  claim,  legal  or  equitable,  whether 
the  same  be  due  or  not,  upon  any  of  the 
grounds  aforesaid."  Surely,  a  court  of  equi- 
ty, under  this,  might  claim  jurisdiction  upon 
a  legal  claim  not  due,  without  having  its 
steps  impeached  simply  as  void  and  nulL 
Under  that  clause,  we  find  this  suit  holding 
Its  place  as  a  pending  suit  In  the  circuit  court 
of  Monongalia,  and  then  comes  into  the  mat- 
ter section  30,  c.  106,  allowing  "an  order  for 
the  arrest  of  a  defendant  in  an  action  or 
suit"  But  it  Is  said  that,  though  this  Is  a 
suit,  yet  no  order  of  airest  can  be  issued  in 
It,  because  It  cannot  Issue  on  a  debt  not  due. 
That  Is  a  proi>er  question  for  the  decision  of 
the  court,  within  the  circumference  of  the 
sutt-A  questiOD  within  the  scope  of  the  suit 
oosxitni  op  for  decision,  lawfully  cognizable 
nry^r  Its  jurlsdlcticn  to  entertain  the  suit 
Is  K  possible  that  its  order  of  arrest,  or  its 
oidw  refusing  to  quash  it,  and  remanding 
Eranfi  to  custody  under  It,  and  thus  holding 
him  by  the  action  of  the  court,  Is  utterly 
void?  If  eren  it  could  not,  in  law,  entertain 
a  tudt  ci.  a  legal  demand  not  due,  and  yet, 
in  a  suiti.  It  were  to  misconstrue  a  writing  as 
creattDj;  a  debt  already  due,  which  an  ap- 
pellate court  would  hold  not  due,  would  Its 
proooedlngs  be  null  and  void?  Surely  not 
That  wnuld  produce  chaos  everywhere.  Its 
action  would  be  only  erroaeous.  not  void. 
Again,  suppose  the  fact  that  the  affidavit 
for  the  order  of  arrest  were  defective,  and 
ought  to  have  been  quashed,  because  It  says 
that  affiant  '*verl1y  believes"  that  the  defend- 
ant has  removed,  and  Is  about  to  remove, 
some  of  his  property  out  of  the  state,  with 
Intent  to  defraud  bis  creditors.  Instead  of 
making  a  more  positive  averment;  would 
that  mere  defect  In  the  affidavit  make  the  or^ 
der  of  arrest,  and  the  action  of  the  court  un- 
der it  detaining  the  defendant,  void?  It 
would  not  Whether  that  defect  if  a  defect, 
was  an  Insufficient  basis  for  the  order  of  ar- 
rest was  a  matter  for  the  decision  of  the 
court:  and  Its  action,  if  erroneona,  would  be 
merely  voidable  error,  eorrectible  on  appeal, 
not  void.  It  follows  that  If  any  error  exists, 
the  party  must  seek  Its  correction  by  appeal 
in  that  case,  not  by  a  collateral  attack  by  ha- 
beas corpus. 

T^8.B.no.  16 — 56| 


We  do  not  regard  it  essential,  or  even  prop- 
er, to  ^Ide  upon  the  matters  alleged  as  ob- 
jections to  the  regularity  of  the  proceedings 
in  the  chancery  cose  in  this  collateral  pro- 
ceeding, and  thus  prejudge  questions  which 
will  properly  arise  upon  an  appeal,  If  one 
■lionld  be  takm.  Judgment  afflrmed. 

(47  8.  c.  n 

STATEl  V.  JETEB. 
(Supreme  Court  of  Sooth  Carolina.   June  IS, 

1806.) 

Abbox  —  SomoisvoT  or  Indiothbht  —  Sbttihc 
Viu  TO  FoDDsa  HocrsB  —  Ismoninrr  axd  Iit- 

rOBMATlOK  —  SUTPICIBKOT  «0  CBAMS  HISDS- 
KSAMOB— JORlSmOTlOK. 

1.  An  indictment  charging  that  defendant 
felonioosly,  etc.,  set  flre  to  a  comeiiU  whi<di 
foils  to  allege  that  It  was  within  tiie  curtilage 
of  any  house  wherein  persons  habitoaUy  sle^ 
whereby  such  dwelling  house  waa  eodangereo. 
is  insufflclent  to  charge  arson,  under  Cr.  St  | 
140,  providing  for  the  punishment  of  any  per- 
son who  shall  set  Sre  to  any  hoose  within  the 
curtilage  of  any  hoose  wherein  persons  haUtoal- 
ij  sleep,  whereby  such  house  is  endangered. 

2.  Wiilfolly  and  malicionBly  setting  fire  to 
or  bomlng  a  cximcrib  is  not  arson,  within  Cr. 
St  I  140,  declaring  that  the  willful  and  mali- 
cious setting  fire  to  or  burning  any  bam,  sta- 
ble, coach  house,  gin  house,  storeboase,  or  ware- 
bouse  shall  be  deemed  arson. 

3.  An  indictment  charging  the  burning  of 
a  fodder  hoose  is  insufficient  to  charge  a  mis- 
demeanor, under  Cr.  St  i  lfS8,  Dronding  tor 
the  punishment  of  any  person  who  shall  will- 
fully and  maliciously  burn  or  canse  to  be 
burned  an  untenanted  or  unfinished  bouse  or 
building,  OT  frame  or  frames  of  timber  made 
and  prepared  in  making  any  boose  or  honsea 

4.  In  the  absence  of  any  allegation  that  de-  • 
fendant  was  a  tenant  of  the  building  burned,  an 
indictment  charging  defendant  with  willfully 
and  maliciously  setting  fire  to  a  comcrib  or 
fodder  house  was  insufficient  to  charge  a  mis- 
demeanor, under  Cr.  St  §  158,  maluDg  It  a 
misdemeanor  for  any  tenant  to  wiUfulIy  cat 
deface,  or  burn  any  outhouse,  building,  ete^ 
in  the  possession  of  such  tenant  ^ 

5.  Under  Cr.  St  §  166,  providing  for  the 

finnishment  of  any  one  who  shall  wiilfally  in- 
ure any  house  or  outhouse,  or  comudt  otirn 
trespass  upon  real  property  in  the  possession 
of  another,  and  the  amendments  irmirtng  prose- 
cutions for  the  offense  charged  therein  exclu- 
sively cognisable  by  a  magisb^te  unless  it  was 
alleged  that  the  damage  exceeded  $20,  an  in- 
dictment charging  defendant  with  setting  fire 
to  a  fodder  house  and  a  comcrib,  which  fails  to 
allege  that  the  damage  exceeded  $20,  Is  not 
irithin  the  Jurisdiction  of  the  court  of  general 
sessions. 

Appeal  from  circuit  court,  Spartanbnrx 
cotmty;  D.  A.  Townsend,  Judge. 

Hiram  Jeter,  having  been  convicted 
setting  flre  to  a  fodder  house  and  c<Hiicrib, 
was  sentenced  to  the  penitentiary  for  a  term 
of  10  years,  and  appeals.  Reversed. 

Thomaaon  &  Bomar.  for  appellant   O.  L. 
Schompert,  for  the  State. 

McIVER,  C.  J.  The  defendant  was  tried 
before  the  court  of  general  sessions  under  an 
indictment  which,  omitting  the  purely  form- 
al parts,  reads  as  follows:  **That  one  Hiram 
Jeter,  late  of  the!  county  and  state  aforesaid, 
on  the  twenty-fllxth  day  of  November,  In  the 
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year  ot  oar  Lord  one  ttioiuand  ^ht  hun- 
dred and  ninety-flve,  with  force  and  arms,  at 
Spartanburg  Courtbonae,  In  the  county  and 
state  aforeBaid,  did  felonlonaly,  willfully,  and 
maliciously  set  Ore  to  a  certain  house,  to 
wit,  the  fodder  honoe  and  comcrib  oi  one 
Charles  Smith,  and  by  the  kindling  of  such 
Are  the  aforesaid  fodder  house  and  comcrib 
was  then  and  there  feloniously,  willfully, 
and  maliciously  burned  and  consumed, 
against  the  form  of  the  statute  in  such  case 
made  and  proTided,  and  against  the  peace 
and  dignity  of  the  same  state  aforesaid." 
The  Jury  found  a  verdict  of  guilty  with  a 
recommendation  to  mercy,  and,  the  motion 
for  a  new  trial  having  been  made  and  re- 
fused, the  defendant  then  moved  In  arrest 
of  Judgment  on  the  following  grounds:  (1) 
Because  the  Indictment  fails  to  charge  either 
the  common-law  or  statutory  crime  of  arson, 
and  hence  no  Judgment  for  that  offense  could 
be  rendered.  (2)  Because  the  indictment  is 
fatally  defective,  In  that  It  charges  no  crime 
or  offense  known  to  the  laws  of  this  state. 
(3)  Because,  if  the  Indictment  charges  any 
such  offense  at  all,  it  can  only  be  In  violating 
either  section  158  or  section  166  of  the  Crim- 
inal Statutes  of  South  Carolina,  as  incorpo- 
rated in  the  Revised  Statutes  of  South  Car- 
olina, and  could  ouly  be  sentenced  under  the 
provisions  of  those  sections.  This  motion 
was  overruled  by  bis  honor,  Judge  Town- 
send,  and  the  defendant  was  sentenced  to 
10  years'  Imprisonment  In  the  state  peniten- 
tiary. From  this  judgment  defendant  ap- 
f>eals  upon  the  several  grounds  set  out  in  the 
record,  which  need  not  be  repeated  here,  as 
we  propose  to  con^der  the  several  questions 
which  we  understand  to  be  presented  by 
such  grounds. 

The  first  question  is  whether  the  Indict- 
ment sufficiently  charges  the  offense  created 
by  section  140  of  the  Criminal  Statutes,  In- 
corporated In  the  Revised  Statutes  of  18S3. 
'That  section  reads  as  follows:  "The  willful 
and  malicious  setting  fire  to  or  burning  any 
house,  of  whatever  name  or  kind,  within  the 
curtilage  or  common  Indosure  of  any  house 
or  room  wherein  persons  habitually  sleep, 
whereby  any  such  dwelling  house  or  sleep- 
ing apartment  shall  be  endangered;  also,  the 
willful  and  malicious  setting  fire  to  or  burn- 
ing any  court  house  or  other  public  building, 
whether  owned  by  the  state  or  a  corpora- 
tion, or  a  building  owned  by  an  individual 
or  individuals,  and  kept  or  let  for  public 
meetings  or  exhibitions,  bam,  stable,  coach 
house,  gin  house,  storehouse,  warehouse, 
grist  or  saw  mill,  railroad  depot,  coach  or 
cotton  factory,  or  other  house  used  for  man- 
ufacturing porposei,  of  whatever  name  or 
kind,  or  setting  fire  to,  or  burning  any  house 
habitually  used  for  public  religious  worship, 
shall  be  deemed  arson,  whether  the  setting 
flre  to  or  burning  be  in  the  day  or  night 
time."  And  the  section  then  proceeds  to  de- 
clare that  the  iranishment  for  such  ottasae 
shall  be  death,  unless  the  jury,  In  their  ver- 


dict, recommend  the  person  to  the  mercy  ot 
the  court,  in  which  case  the  punishment  shall 
be  reduced  to  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  less  than  10  yean. 
Although  the  "case"  does  not  disclose  tbe 
grounds  upon  which  the  circuit  judge  over^ 
ruled  the  motion  In  arrest  of  judgment,  yet 
as  the  Indictment,  on  its  faqe,  purports  to 
have  t>een  framed  tmder  the  section  aboTe 
set  out,  and  sentence  was  passed  In  coDforni- 
Ity  to  Its  provisions.  It  Is  obvious  that  tbe 
circuit  Judge  must  have  held  the  indictment 
valid  under  the  provisions  of  that  section; 
and  hence  our  primal  Inquiry  Is  whether 
there  was  error  In  so  holding.  The  rule  of 
criminal  pleading  is  that  in  framing  an  In- 
dictment under  a  statute  great  particularity 
should  be  observed  in  setting  forth  dearly 
and  distinctly  all  of  the  ingredients  men- 
tioned in  the  statute  as  going  to  make  up 
the  offense.  It  is  scarcely  necessary  to  cite 
authority  to  sustain  this  well-settled  rule; 
but.  If  any  should  be  desired,  It  can  be  found 
In  State  v.  Evans,  18  S.  C.  137,  and  tbe  cases 
there  cited.  For  Instance,  in  State  v.  O'Ban- 
non,  1  Bailey,  144,  it  was  held  that:  "In 
setting  out  an  offense  against  a  statute  the 
defendant  must  be  brought  within  all  the 
material  words  of  the  statute,  and  nothing 
can  be  taken  by  Intendment"  So  In  State  t. 
Henderson,  1  Rich.  Law,  at  page  134,  It  waa 
said:  "Every  indictment  must  contain  and 
set  forth  all  the  Ingredients  of  an  offense, 
and  no  omission  in  such  statement  can  be 
supplied  by  evidence  or  innuendo."  Again,  in 
State  v.  McKettrick,  14  S.  C,  at  page  353,  It 
was  said:  "An  Indlctmmt  is  the  comj^nt 
of  the  state  against  the  accused.  *  *  *  It 
should  charge  some  offoiae  coguizable  by  the 
court,  and  this  offense,  whatever  It  may  be, 
should  be  clearly  and  distinctly  set  forth. 
The  crime  charged  should  be  described  with 
certainty,  for  [as  Is  said  In  that  standard 
authority,  Chit.  Cr.  Law,  at  page  172]  *no 
latitude  of  intention  will  be  allowed  to  in- 
clude more  than  has  been  expressed.* "  Up- 
on these  authorities  it  waa  h^d  in  State  v. 
Evans,  supra,  tOat  where  the  Indictment  al- 
leged a  burglary  In  "a  gin  house,  situate 
within  the  curtilage  of  the  dwelling  house," 
the  judgment  must  be  arrested,  because  the 
indictment  failed  to  allege  that  the  gin 
house  was  within  200  yards  of  the  dwelling 
house,  and  appurtenant  to  It,— two  averments 
that  were  essential  under  tbe  statute.  In 
the  light  of  these  authorltlea,  let  us  examine 
the  section  set  out  above,  under  which  this 
Indictment  was  manifestly  framed,  with  a 
view  to  ascertain  whether  any  of  tbe  In- 
gredients necessary  to  make  up  the  offense 
of  arson  denounced  by  such  section  are  want- 
ing In  this  indictment  It  is  obvious  that 
the  section  may  be  divided  Into  two  branch- 
es: First  that  which  declares  It  to  be 
arson  to  set  fire  to  or  bum  any  house  "with- 
in tbe  curtilage  or  common  Inclosure  of  any 
house  or  room  wherein  i>er8ons  habitually 
sleep,  whereby  any  sudb  dwelling  boose  or 
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Bleeping  apartment  shaD  be  ettdangered.**  It 
Is  obTloas,  therefore,  that  two  of  the  neces- 
sary Ingredients  to  constltate  the  offense  de- 
nounced by  the  first  branch  of  the  section 
are:  First,  that  the  honse  bnmed  Is  wlthtn 
tbe  curtilage  or  common  Inclosnre  of  the 
dwdUng  house  or  sleeping  apartment;  and, 
second,  that  the  bomlug  of  the  house  endan- 
gered such  dwelling  house  or  sleeping  apart- 
ment Now,  in  this  indictment  there  Is  no 
allegation  of  either  of  these  necessary  In- 
gredients of  the  offense,  and  hence  it  Is 
clear  that  tbe  indictment  la  Insufficient  under 
the  first  branch  of  the  section.  The  second 
branch  of  the  section  declares  tbe  willful 
and  malicious  setting  fire  to  or  burning  of 
any  of  the  houses  therein  designated  to  be 
arson,  and  does  not  contain  either  of  the  in- 
gredients above  stated  as  necessary  to  con- 
stitute the  crime  of  araon  under  the  first 
branch  of  the  section.  So  that  the  only  in- 
quiry here  Is  whether  the  house  alleged  In 
the  indictment  to  ha.ve  been  burned— fodder 
house  and  comcrlb— falls  properly  within  any 
one  of  the  classes  of  houses  designated  in  the 
second  branch  of  section  140  of  the  Criminal 
Statutes.  It  is  quite  certain  that  a  fodder 
house  and  comcrib  cannot  possibly  fall  with- 
in any  of  the  classes  of  the  houses  designat- 
ed in  the  second  branch  of  the  section,  unless 
it  be  the  class  designated  as  a  bam  or  stable. 
Surely  a  fodder  bouse  and  comcrlb  cannot, 
with  the  least  propriety,  be  designated  as  a 
stable,  and,  as  it  seems  to  us,  It  would  be 
straining  the  terms  used  by  the  legislature 
to  an  extent  wholly  unwarranted  in  constru- 
ing a  criminal  pleading  to  hold  that  the  term 
"bam"  used  in  the  statute  should  be  re- 
garded as  meaning  a  fodder  house  and  com- 
crlb. This  would  be  glTlng  a  latitude  to  a 
supposed  Intention,  In  order  to  make  the 
term  used  In  tbe  statute  include  more  than 
It  properly  expresses,  which,  as  we  have 
seen,  would  t>e  in  riolatlon  of  one  of  the 
maxims  of  criminal  pleading  which  has  been 
,aboTe  cited.  But,  In  addition  to  this,  we  are 
not  without  direct  authority  In  favor  of  the 
view  which  we  have  adopted.  In  the  case 
of  SUte  T.  Lauglln.  8  Jones  (N.  0.)  354, 
cited  by  counsti  for  appellant.  It  was  held 
that  a  structure  such  as  that  designated  In 
this  Indictment  as  a  fodder  house  and  cotu- 
erlb  could  not  be  regarded  as  a  bam,  under 
the  statute  making  it  a  felony  to  bom  a 
bam.  See,  also.  State  t.  Jim.  S  Jones  (N. 
C.)  409.  So,  also,  in  the  case  of  State  v. 
McLoln,  2  Brev.  443,  It  was  held  that  the 
word  '*pig,"  not  being  In  the  act  of  assembly 
against  hog  stealing,  an  Indictment  for  steal- 
ing a  pig  could  not  be  sustained.  If  the 
trord  "pig"  cannot  be  construed  to  be  a  hog 
within  the  terms  of  that  criminal  statute,  it 
Is  difficult  to  see  how  a  fodder  house  and 
comcrib  can  be  construed  to  be  a  bam  with- 
in the  meaning  of  the  statute  under  which 
the  Indictment  is  framed.  We  are  therefore 
of  opinion  that  tbe  indictment  was  Insuffi- 
cient to  snstaln  a  duuge  of  rlolatlng  either 


branch  at  section  140  of  the  Criminal  Stat- 
utes,  and  that  there  was  error  In  not  so 
holding. 

-  It  is  suggested,  however,  that  the  Indict- 
ment may  be  sustained  either  under  section 
ISO  of  the  Orlminal  Statutes,  or,  if  not,  then 
under  section  166  of  those  statutes.  Section 
169  reads  ad  follows:  "Whoever  shall  mali- 
ciously, unlawfully  and  wilfully  bum,  or 
cause  to  be  burned,  cut  or  cause  to  be  cut  or 
destroyed  any  untenanted  or  unfinished 
house  or  building  of  [or?]  any  frame  or 
frames  of  timber  of  any  other  person,  made 
and  p'rejiared,  or  hereafter  to  be  made  or 
prepared,  for  or  towards  the  making  of  any 
house  or  houses,  so  that  the  same  shall  not 
be  suitable  for  the  purpose  for  which  It  was 
prepared;  and  any  tenant  or  tenants  at  will, 
for  years,  or  for  life,  who  shall  wilfully  and 
maliciously  cut,  deface,  mutilate,  bum,  de-  • 
stroy  or  otherwise  injure  any  dwelling  house, 
out-bouse,  erection,  building  or  crops  then 
In  possession  of  such  tenant  or  tenants,  shall 
be  deemed  guilty  of  a  misdemeanor,"  etc. 
Here  again  this  section  may  lie  divided  Into 
two  branches,  the  first  declaring  it  to  be  a 
misdemeanor  to  bum  any  untenanted  or  un- 
finished house,  or  any  frame  of  timber  made 
or  prepared  for  the  making  of  a  house,  so 
that  the  same  shall  not  be  suitable  for  the 
purpose  for  which  it  was  prepared;  and  the 
second  declaring  It  to  be  a  mladeiQeanor  for 
any  tenant  at  will,  for  years  or  for  life,  to 
bum  any  boose  then  in  the  possession  of 
such  tenant.  But,  as  the  indictment  In  this 
case  contains  no  allegation  that  the  house 
alleged  to  have  been  burned  was  untenanted 
or  unfinished,  or  that  It  was  a  frame  of  tim- 
ber prepared  for  the  making  a  house,  by 
which  burning  It  was  rendered  unsuitable 
for  the  purpose  for  which  it  was  prepared. 
It  is  quite  certain  that  the  Indictment  can- 
not be  sustained  under  the  first  branch  of 
section  159;  and  as  It  Is  not  alleged  In  the 
indictment  that  the  defendant  was  either  a 
tenant  at  will  or  for  life,  then  In  tbe  {>osses- 
slon  of  the  building  alleged  to  have  been 
bumed,  It  Is  equally  certain  that  the  Indict- 
ment cannot  be  sustained  nnder  tbe  second 
branch  of  said  section. 

It  only  remains  to  consider  whether  the  In- 
dictment can  be  sustained  under  section  166 
of  the  Criminal  Statutes.  That  section,  as 
Incorporated  In  the  Revised  Statutes  of  1893, 
reads  as  follows:  "Whoever  shall  wilfully, 
unlawfully  and  mallclonsly  cut,  mutilate,  de- 
face or  otherwise  Injure,  any  tree,  house, 
out-bouse,  fence  or  fixture  of  another,  or 
commit  any  other  trespass  upon  real  prop- 
erty In  the  possession  of  another  shall  be 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  fined  and  imprisoned  at 
the  discretion  of  the  Jndge  before  whom  the 
case  shall  be  tried."  But  the  compiler  of  Hie 
Revised  Statutes  has  omitted  to  note,  at 
that  point,  that  the  section  had  be^  amend- 
ed by  the  act  of  1892  (21  St.  93),  and  again 
by  the  act  of  1893  (21  St  411),  by  reducing 
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flie  pnnlshinent  to  a  flue  not  exceeding  9100, 
or  to  bnprisonmait  not  exeeedlnf  80  days, 
vben  tbe  damage  to  such  pvop^iy  does  not 
exceed  the  smn  of  $20,  so  as  to  bring  prose- ' 
Gtitkms  nnder  this  eectloB  onder  the  Juris- 
diction of  a  trial  Justice,  though  It  is  doe  to 
the  compiler  to  say  that  these  amendmoits 
are  noted  by  him  at  section  H  (rf  the  Grim* 
Inal  Statuto.  The  same  ^vision  is  also 
to  be  fotmd  In  the  snbsequent  amendatory 
act  of  1894,  approred  January  S.  1886  (21  St 
824).  So  that,  ae  the  law  now  stands,  and 
as  It  stood  at  the  time  whea  the  offense 
charged  against  the  defendant  was  allured 
to  have  bera  cnnmltted,  prosecutions  lllce 
this  for  a  Tlt^tion  -ol  section  186  were  ex- 
clnsiTely  cognlaable  by  a  trial  Justice  (or 
since  the  new  constitution  was  adopted  by  a 
magistrate),  unless  there  was  an  allegation 
that  the  damage  to  the  property  exceeded  tbe 
aum  of  920;  and  there  Is  no  such  allegation 
in  this  Indlctm^t  Hence,  even  If  It  should 
be  conceded  that  the  Indictment  here  could 
be  regarded  as  a  prosecution  for  a  violation 
ot  section  166,  the  conrt  of  general  sessions 
would,  hare  no  Jurisdiction,  and  could  not, 
therefore,  render  any  Judgment  We  must 
conclude,  therefore,  that  In  any  Tiew  of  tbe 
case  there  was  error  In  refusing  the  motion 
in  arrest  of  Judgment  The  Judgment  of  this 
court  Is  that  the  Judgment  of  tbe  circuit 
court  be  reversed,  and  the  motion  In  arrest 
of  Judgment  be  granted. 


!t»  Qa.  M) 

GAIN  et  aL  T.  LANGSTON  et  al. 
(Supreme  Conrt  of  Qewgia.    May  4,  1S86.) 
TaADDOiAMT  CoaTsrAROBs— SomoiBscoT  or  Bn- 

DSnOB. 

ThiB  case  tamed  mBinly  apon  Issues  of 
fact  the  controlling  qaefltion  being  whether  or 
not  tbe  transactions  between  the  husband  on 
the  one  side  and  his  clerk  and  his  wife  on  the 
other  were  had  for  ihe  pnipose  ot  defeating 
the  creditors  of  the  husband  in  the  collection 
of  their  claims.  There  was  sufficient  evidence 
to  warrant  the  jury  in  finding  that  the  trans- 
actiona  in  qnesaon  were  fraudulent  and  void 
SB  to  these  creditors.  No  material  error  (if 
any  at  all)  was  committed  at  the  trial,  and  no 
new  question  of  law  Is  presented  for  adjudica^ 
tion  by  tbe  supreme  court 
(Syllabos  by  the  Court) 

Error  from  superior  court,  Walton  county; 
N.  L.  Hntohlns,  Judge. 

Action  by  I^ngston  &  Woodson  and  others 
against  Charles  Q.  Cain  and  others  to  set 
aside  a  conveyance  aa  In  fraud  of  creditors. 
There  was  a  Judgment  for  plalutlfCa,  and  de- 
fendants bring  error.  Affirmed. 

The  following  is  the  official  report: 
Attachments  were  obt^ned  by  Langston  A 
Woodson,  the  Averett-Bldley-Beagan  Compa- 
ny, and  tbe  New  Home  Sewlng-Machlne 
Compady'  upon  petitions  alleging,  in  brief, 
that  C  O.  Cain  was  Indebted  to  them,  re- 
spectiT^,  In  amounts  stated;  that  he  made 
a  fraudulent  lien  by  mortgage  to  his  wife, 
iCta.  Fannie  Oaln,  and  U.  M.  Dial,  on  his  en- 


tire stock  of  goods  in  his  otwehonse  at  Wal- 
nut Grove.  Walton  county,  and  on  tbe  iron 
safe  and  certain  other  things  connected  with 
the  store,  and  a  sewing-machine  wagon;  and 
that  he  had  tnmsterred  and  conveyed  to  his 
fatheisln-Iaw,  A.  J.  Pirxce,  all  tbe  notes  and 
acconnta  on  bis  ledger  of  1883,  and  all  his 
Interest  in  tbe  c<^tenU8  held  by  the  Bank 
of  Social  Circle  and  by  the  Chuk  Banking 
Company  and  by  F.  M.  Kinney  ft  Son;  and 
that  all  of  said  transfens  and  conveyances 
were  fraudulent  and  made  to  avoid  the  pay- 
ment at  bis  debts  to  pedtlonua.  In  the  peti- 
tion of  the  New  Home  Sewlng-Hachine  Com- 
pany it  was  alleged  also  that  Dial  was  the 
clerk  of  Cain,  and  that  fttter  the  mortgage 
was  executed.  Gain  bad  written  on  the  rec- 
ord, across  the  Csce  of  the  mortgage,  that 
the  mortgage  was  satisfied  by  the  sale  of  the 
mortgaged  property  to  Dial  by  consent  of 
the  mortgagee,  and  by  giving  ber  his  notes 
and  a  mortgage  on  the  property  to  secure 
payment;  and  that  on  the  same  day  there 
was  recorded  a  mortgage  of  that  date,  made 
by  Dial  to  Urs.  Gain  to  secure  $3377.88,  the 
purchase  money  for  said  stock  of  goods. 
This  petltitm  further  alleged  fliat  tbe  Indebl' 
ednesB  to  the  peUtloner  was  tor  certain  sew- 
ing machines  which  were  part  ot  the  stock 
of  goods,  etc.  Dial  Interposed  dalms,  tbe  at- 
tachments having  been  levied  jipon  the  atock 
of  goods,  safe,  ete..  and  flw  sewlng-inadiine 
wagon  and  harness.  Therealfter  the  tliree 
above-named  petitioners  filed  their  petition 
against  Dial  and  against  Gain  and  his  wife, 
alleging:  Cain  Is  Indebted  to  petitioner*  In 
various  amounts  set  forth.  On  June  19, 
1883,  he  made  to  his  witb  and  to  Dial  tbe 
mortgage  above  mentioned,  to  secure  six 
notes  made  by  him  to  his  wife,  aggregating 
13,877^  dated  Jannaiy  1.  1803,  with  Inter- 
est from  maturity  at  8  per  cent,  and  due  at 
various  dates  mentioned  from  October  1  to 
December  16,  1893;  also  to  secure  f324  due 
Dial  for  clerk  hire;  the  mortgage  containing 
a  power  of  sale.  puUIc  or  private,  to  tbe 
mortgagees  without  fOrecIoBur&  At  the  same 
time  be  traiufwred  all  Ids  notes  and  ac- 
counts and  other  evidences  of  debt' not  pre- 
viously transferred  to  otboa  to  his  father- 
in-law,  and  Is  Insolvent,  having  no  other 
properly.  The  mortgage  was  fzaudul^  and 
v(^d,  and  made  for  the  purpose  of  hindering 
or  delaying  petitioners  and  other  creditors, 
or  of  placing  the  property  b^ond  th^  reach. 
The  notes  of  Cain  to  his  wife  were  fnudn- 
lent  not  being  made  at  tbe  time  they  bore 
date,  but  more  recently,'ln  view  vt  the  con- 
templated failure  of  Cain,  and  did  not  repn- 
sent  an  actual  bona  flde  indebtedneas  due 
from  Cain  to  his  wife,  which  fact  was  known 
to  Dial.  On  June  21, 1898.  Cain  sold,  or  pre- 
tended to  sell,  the  stock  of  goods  to  Dial, 
ostensibly  In  settlement  of  his  debt  as  above 
mentioned,  and  in  further  consideration  tbst 
Dial  would  assume  the  notes  from  Gain  to 
his  wife,  and  give  bis  notes  to  ber  f ot  the 
amount  of  tiie  first-named  note,  saeored  by  a 
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mortgmge  on  the  gooda  and  otber  property 
embraced  In  the  flrat-named  mortgage;  and 
therenpon  tbe  entry  was  placed  on  the  mort- 
tmgc  first  mentioned,  aa  above  stated.  Dial 
ssve  Mrs.  Cain  bis  four  notes  dated  June  21, 
18^,  and  doe.  respectlrely,  October  1  and  16, 
November  1  and  15,  1803,  tor  9814.47  each, 
and  a  mortgage  to  secure  said  notes  of  the 
same  date,  but  not  recorded  ontll  June  26, 
1S03.  Said  pretended  sale  was  frandnlent. 
having  been  majde  to  hinder  or  delay  cred- 
itors, which  Intention  was  known  to  Dial 
and  Mrs.  Cain,  and  each  ot  them  knew  that 
Cain  was  not  indebted  to  his  wife  In  any 
amount.  The  attachments  obtained  by  peti- 
tioners were  levied  on  the  stock  of  goods, 
fixtures,  etc,  on  June  23,  July  6,  aiid  August 
80,  1893,  respectively,  having  been  Issued  on 
June  22,  June  28,  and  August  30,  1883.  re- 
spectively. Dial  has  Interposed  claims,  and 
the  claims  have  been  consolidated  by  order 
of  court  upon  the  agreement  of  parties,  and 
are  now  pending.  On  November  11.  1883, 
on  agreement  of  parties  In  said  cases,  an  or^ 
der  was  passed  for  the  sale  of  the  property 
attached,  and  that  the  proceeds  be  imponnd- 
ed,  and  represent  the  property  In  the  con- 
test between  the  parties;  and  Dial  was  ap- 
pointed receiver  for  tlte  purpose  of  this  sale, 
which  is  now  in  progress.  Early  In  1890, 
Cain  and  A.  J.  Pierce  formed  a  partnership 
tmder  the  style  of  Pierce  &  Cain,  In  business 
at  Walnnt  Grove,  Cain  being  manager.  nntH 
about  May  24,  1892,  when  It  dissolved.  Pierce 
professing  to  have  given  his  Interest  therein 
to  Cain  upon  Cain  assuming  the  debts  of  the 
firm;  and  thereafter  Cain  carried  oa  the 
business  In  his  own  name,  and  bought  goods 
from  petitioners,  for  which  be  Is  now  indebt- 
ed to  ,them  as  above  set  forth.  Gain  having 
previously  bought  goods  from  two  of  them 
for  account  of  Pierce  &  Cain,  for  which  pay- 
ment was  made.  Pierce  furnished  all  the 
money  which  was  ever  put  into  the  business 
of  Pierce  &  Cain,  and  lent  his  credit  to  the 
Arm,  which  gave  it  good  standing  in  mercan- 
tile circles.  Among  the  debts  Cain  professed 
to  assume  was  one  to  his  wife  for  $3,000, 
evidenced  by  no  note  or  memorandum  of 
writing,  but  which  Calu  and  his  wife  claimed 
represents  the  aggregate  of  variooa  sums  in- 
vested by  Pierce  In  the  business  for  her,  and 
given  to  his  daughter  as  an  advancement; 
and  the  notes  hereinbefore  mentioned  from 
Cain  to  his  wife  are  said  to  have  been  given 
for  this  amount.  But  this  whole  change  of 
business  was  a  contrivance  on  the  part  of 
Pierce  and  Cain  and  his  wife  to  hold  out 
Cain  to  the  public  as  a  solvent  merchant  in 
possession  of  a  valuable  stock  and  business, 
when  In  fact  the  debt  secretly  claimed  by 
Mrs.  Cain,  together  with  the  debts  due  by 
Pierce  &  Cain,  were  more  than  enough  to 
cover  aU  the  assets  In  the  bands  of  Gain,  and 
would  render  him  Insolvent  If  Pierce  gave 
bis  daughter  said  $3,000.  for  which  the  firm 
of  Pierce  ft  Cain  was  Indebted  to  her,  no 
note  was  glvco  by  the  firm  to  her,  and  ttae 


same  was  a  secret  debt;  nor  was  any  note 
ever  given  her  until  a  short  time  before  the 
attachments  were  issued,  and  then  said  notes 
were  given  her  by  Cain,  bearing  flctltlous 
dates,  and  thus  she  i>ermltted  her  husband 
to  Invest  her  money  in  goods'  In  his  own 
name,  holding  them  out  as  bis  property,  and 
causing  petitioners  to  credit  him  for  the 
amounts  atwve  set  forth  expressly  on  tbe 
faith  of  the  stock  of  goods  in  his  possession, 
now  tmder  attachment,  she  knowing  petition- 
ers had  no  reason  to  think  she  bad  any  claim 
against  her  husband  or  against  the  goods  or 
Interest  in  the  same.  By  means  of  this 
fraudulent  contrivance  goods  furnished  by 
petitioners  to  Cain,  tor  which  he  still  owes 
them  the  amounts  above  set  forth,  were  In- 
cumbered by  the  mortgage  from  Cain  to  bis 
wife,  and  afterwards  put  In  possession  of 
Dial  In  the  maimer  above  set  forth.  Mrs. 
Cain  not  being  a  party  to  the  attachment 
and  claim  cases,  her  rights  cannot  be  adju- 
dicated therein,  nor  can  petitioners,  if  Dial 
should  prevail  In  tbe  claim  cases,  enforce 
thdr  right  to  have  the  notes  from  Dial  to 
Mrs.  Cain  declared  to  be  the  property  of 
Cain,  which  they  are  entitled  to  do  in  that 
event,  so  as  to  subject  tbe  proceeds  of  the 
stock  of  goods  to  tbe  payment  of  petitioners' 
debts  against  Cain.  Wherefore  they  file  this 
petition  In  aid  of  tbelt  attachment  suits,  as 
well  as  for  relief,  and  pray  that  the  proceeds 
of  the  sale  of  the  goods  remain  impounded 
until  the  trial  of  this  case;  that  Mrs.  Cain 
be  enjoined  from  transferring,  etc.,  the  mort- 
gage and  notes  from  Dial  to  her;  that  said 
mortgage  and  notes  be  declared  void,  and  the 
sale  of  the  stock  by  Gain  to  Dial  be  set 
aside;  that  the  mortgage  and  notes  from 
Cain  to  his  wife  be  declared  void  as  against 
petitioners  and  other  creditors  of  Cain;  that 
the  proceeds  of  the  stock  of  goods  be  paid  to 
petitioners  so  far  aa  necessary  to  satisfy 
tbeir  attachment  liens,  and  any  balance  be 
paid  to  other  creditors  of  Cain  who  may  be- 
come parties;  that  the  claim  cases  be  en- 
joined until  after  the  trial  9C  this  petition; 
and  for  eeneral  relief. 

To  this  petition  defendants  demurred  upon 
tbe  grotmds:  (1)  The  cause  of  action  as  set 
forth  is  not  snfflcient  to  maintain  the  actioD. 
(2)  There  is  no  equity  or  right  of  action  set 
forth.  (3)  If  plaintiffs  wish  any  relief  as  to 
Mrs.  Cain,  tta^  have  other  remedies  than 
by  said  action,  and  tbe  facts  as  set  forth  In 
said  suit  show  no  cause  for  the  Intervention 
of  a  court  of  equity,  or  said  extraordinary 
proceedings.  The  demnrrer  was  overruled, 
to  which  ruling  defendants  excepted  pendente 
lite,  and  as  to  It  assign  error  in  their  final 
bill  of  exceptions. 

Gain  and  bis  wife  answered,  admitting  tbe 
correctness  of  the  indebtedness  claimed  by 
petitioners,  but  denying  that  Cain  was  liable 
for  the  counsel  fees  claimed.  They  alleged: 
That  the  charges  of  fraud  were  untrue.  That 
tbe  mortgages  were  bona  fide,  and  that  the 
amount  of  the  daima  of  tbe  two  mortgagees 
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were  eorrecQy  set  forth.  That  the  debt  to 
Mrs.  GalD  had  existed  for  a  consldeEaMe 
time,  axlsbis  orislnally  because  Mrs.  Gain's 
father  had  gtreo  her  93,000.  which  he  and 
Cain  borrowed  from  her  while  they  were  In 
bnslnesB  at  Walnut  Grore^  and  used  In  the 
bualnesa;  and  upon  the  settling  of  their  af- 
faixB  Gain  became  her  debtor  for  this  money, 
and  gare  her  bis  IndlTldual  notes  for  the  in- 
debtedness. That  about  January  1,  1883, 
Cain  renewed  these  notes,  counting  in  the 
Interest  to  the  Ume  of  maturity  of  the  renew- 
al notes;  and  that  when  the  renewal  notes 
were  given  her  she  did  not  look  to  the  date, 
but  supposed  that  tbey  had  been  properly 
dated,  having  but  little  expolence  In  com' 
merclal  matters.  That  Dial  was  fully  ap- 
prised that  Gain  was  Indebted  to  his  wife 
before  the  mortgage  was  made  to  hbn  and 
Mrs.  Cain.  That  the  sale  by  Cain  to  Dial 
was  bona  fide,  the  terms  being  that  Dial  was 
to  assume  and  pay  the  mortgage  to  Mrs. 
Cain,  and  to  secure  the  payment  thereof  was 
to  give  her  a  mortgage  upon  the  goods,  and 
his  four  noteSk  all  of  which  he  did;  and  In 
further  eonsltteratlon  tor  the  sale  the  Indebt- 
edness of  Cala  to  Dial  for  clerk  hire  was 
counted  In  as  part  of  the  purchase  price,  and 
a  deduction  wsa  made  tram  the  invoice  price 
of  the  goods.  That  the  Indebtedness  to  Mrs. 
Cain,  that  to  Dial,  and  the  discount  on  the 
floods  given  coveted  the  entire  stock  of  goods. 
That  the  sale  was  made  under  the  consent  of 
the  mortgagees,  and  with  the  understanding 
that  the  rights  of  Urs.  Cain  as  mortgagee 
were  to  remain  Intact  on  the  property.  That 
the  sale  to  XHal  was  In  gooA  faith,  and  with 
no  intention  to  hinder  or  deftaud  creditors 
of  Cain.  That  Dial  had  been  clerking  for 
Cain  for  some  six  months  before  the  sale, 
and  had  several  times  during  the  deriufalp 
proposed  to  Cain  to  buy  bim  out,  and  Gain 
was  willing  to  entertain  laoposltknts  of  pur- 
chase, as  his  wife  was  not  satisfied  to  live  at 
Walnut  Orove,  much  preferring  to  live  else- 
whtxe.  That  Gain  Informed  bis  wife  he  conld 
sell  the  stock  to  Dial  if  she  would  take  from 
Dial  a  mortgage  In  lieu  of  the  one  Gain  bad 
given  her,  and  Dial's  notes;  and  to  carry  out 
her  wish  at  removal  she  consented,  all  In  the 
utmost  good  faith,  and  believing  that  her 
husband  acted  in  good  faith,  and  that  Dial 
acted  In  good  faith,  she  knowing  but  little 
of  her  husband's  Indebtedness,  or  the  extent 
thereof.  That  when  the  attachments  were 
levied  the  goods  were  not  In  the  possession 
of  Gain,  nor  did  they  belong  to  him,  nor  had 
be  fraudulently  sold  or  incumbered  them. 
Tliat  the  indebtedness  ot  ¥3,000  to  Mrs.  Gain, 
which  Pierce  &  Gain  had  got  ftom  her,  was 
among  the  Indebtedness  of  Pierce  &  Gain 
which  Gain  assumed  upon  the  dissolution  of 
the  firm.  That  it  Is  true  no  writing  bad 
been  given  her  by  the  firm,  as  she  had  not 
demanded  any,  having  confidence  in  her  fa- 
ther and  husband;  but  upon  the  dissolution 
of  the  firm,  at  the  suggestion  of  Pierce,  and 
with  her  request.  Gain  gave  her  the  notes. 


That  It  Is  not  tme  that  this  change  of  bust- 
ness  was  a  contrivance  on  the  part  of  Ptesw 
ft  Cain  and  Mn.  Gain  to  bold  Gain  out  to  the 
pablle  as  a  solvent  merchant,  etc.  That  aft- 
er the  dissolution  neither  Pierce  nor  Mrs. 
Cain  had  anything  to  do  with  the  business, 
nor  did  Mrs.  Gain  know  anything  about  It 
That  at  the  time  of  the  dissolution  the  firm 
owed  comparatively  little  outside  the  debt  to 
Mrs.  Cain,  its  assets  were  largely  in  excess 
of  Its  indebtedness,  and  Gain  was  wholly 
solvent  That  the  first  notes  given  by  Cain 
to  his  wife,  in  1892,  bear  the  tme  date,  and 
were  then  put  In  her  possession.  That  Cain 
never  made  any  effort  to  conceal  his  Indebt- 
edness to  his  wife,  nor  did  BIrs.  Cain  make 
any  such  effort,  and  she  nevw  had -any  In- 
terest In  the  stock  of  goods  further  than  as 
a  mortgagee;  and  that  the  petition  of  plain- 
tiffs la  nothliv  more  than  an  effort  on  their 
part  to  make  Mrs.  Gain  a  party  to  the  claim 
case,  which  cannot  be  done  In  this  collateral 
way.  By  amendment  Mrs.  Gain  prayed  that 
the  proceeds  of  the  sale  of  the  stock  be  ap- 
plied to  her  notes  sad  mortgage  against  Dial, 
or  that.  If  said  notes  and  mortgage  are  be- 
lieved to  be  of  no  effect  the  notes  and 
mortgage  given  her  by  G^  be  declared  of 
force,  and  the  proceeds  at  the  sale  of  the 
property  be  applied  to  them.  Dial  answmd, 
denying  all  charges  of  fraud,  etc.,  as  to 
him.  The  nature  of  his  answer  Is  sufficient- 
ly Indicated  by  the  answw  of  the  other  de- 
fendants. By  amendment  he  prayed  that  If. 
for  any  reason,  the  sale  by  Cain  to  blm  be 
thought  to  be  Inoperative,  then  that  his  mort- 
gage lien  against  the  propoty  be  reinstated, 
and  that  he  be  paid  the  full  amount  of  his 
notes  and  mortgage  out  of  the  proceeds  of 
the  sale  of  the  property. 

The  attachment  and  claim  cases  and  the 
case  made  by  the  petition  and  answers  were 
all  tried  together.  The  Jury  found  the  prop- 
erty subject  to  the  attachments;  also  that 
the  mortgage  from  Gain  to  his  wife  was 
fraudulent  and  void,  and  that  plaintiffs  have 
Judgment  for  the  amount  of  their  respectlTe 
claims.  Defendants  moved  for  a  new  trial, 
and,  their  motion  being  overruled,  tbey  ex- 
cepted. The  motion  was  upon  the  general 
grounds:  That  the  verdict  was  contrary  to 
law,  evidence,  etc.  Further,  because  the  ver^ 
diet  does  not  cover  all  the  Issues  named  in 
the  pleadings,  and  is  not  for  or  against  all 
the  parties  to  the  cause,  especially  In  this: 
It  falls  to  find  for  or  against  IHal  as  to  his 
daim  against  Cain,  or  that  the  mortgages  or 
sale  to  Dial  were  void  or  va^d.  It  also  taSia 
to  find  for  or  against  the  mortgage  by  Cain  to 
Mrs.  Gain,  whether  It  was  void  or  valid,  or 
whether  the  debt  or  claim  of  Mrs.  Cain 
against  her  husband  edsted  or  not;  nor  was 
there  any  specific  finding  as  to  the  amounts 
claimed  for  or  against  any  of  the  plaintiffs, 
nor  any  finding  for  or  against  Gain  as  to 
amounts  claimed  to  be  due  by  him  to  plain- 
tiffs. As  to  this  ground  the  judge  below 
states:  "Mrs.  GUn  and  Dial  did  not  by  their 
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answers,  pray  Judgment  sgalnat  Cain,  ex- 
cept npon  condition,  or  In  the  prayer  for  gen- 
era]  relief.  And  if  tliey,  or  dtlier  of  them, 
insisted  rerbaily  tbat  rerdlct  or  rerdlcts  be 
rendered  for  the  amounts  of  their  respectlre 
claims,  I  have  no  recoUectton  of  It  If  they 
are  entitled  to  Terdlcts,  there  being  no  And* 
lug  as  to  their  didms  except  that  Implied  by 
the  language  of  the  rerdlct.  the  case  is  still 
undisposed  of  as  to  them,  and  they  wonld  be 
at  liberty  to  proceed  to  verdict  hereafter.** 
Because  the  conrt  &lled  to  charge  the  Jniy 
as  to  flu  effect  on  Uis.  Gain  of  the  statp- 
ment  made  by  Gain  to  B.  O.  Dnn  &  Co.  (the 
same  being  set  forth  in  the  brief  of  the  evi- 
dence -and  referred  to  as  part  of  this  ground). 
The  failure  to  so  charge  or  qnalify  the  ad- 
mission of  said  statement  tended  to  prejudice 
the  rights  of  Mrs.  Cain,  notice  of  said  state- 
ment never  bdng  brought  to  the  attention  of 
Mrs.  Cain.  As  to  this  ground  the  Judge  be- 
low states:  "There  was  no  written  request 
to  charge  as  set  forth  In  this  ground,  but  the 
court,  on  admitting  the  evidence  referred  to. 
stated  that  it  was  competent  as  to  Cain  on 
the  question  as  to  fraudulent  intent.  Al- 
thou^  tbe  Juiy  ml^t  conclude  from  the  ev- 
idence that  Gain's  Intention  was  to  defraud 
the  sellers  and  credlton.  It  could  not  affect 
Mrs.  Gain  or  Dial,  unless  they  had  notice  or 
grounds  for  reasonalrie  suspicion  that  such 
was  his  intention;  and  that,  not  In  the  pur- 
chase of  goods,  but  In  his  transactions  with 
them  which  he  made  the  mortgi^  and 
sale.**  Because  the  court  tailed  to  charge.  In 
the  event  that  the  Jury  for  any  reason  be- 
lieved the  sale  to  defendant  IT.  VL  Dial  by 
Mrs.  Fannie  J.  Cain  was  Illegal  or  void,  still, 
if  Mrs.  Gabi  had  a  valid  and  subsisting  lien 
against  said  <X  O.  Cain,  as  set  forth  In  her 
mortgage,  the  Jury  should  so  find;  the  same 
being  authorized  by  the  law  and  the  tactSL 
As  to  this  ^nnd  the  Judge  below  states: 
"There  was  no  written  request  to  charge  on 
this  subject  The  Jury  was  fully  charged  as 
to  Mrs.  Cain's  claim  oa  the  mortgage."  Be- 
cause, when  tiie  counsel  for  plaintiffs.  In  his 
concluding  argument  suited  to  the  Jury  that 
It  was  not  right  to  let  Oabi  take  the  very 
goods  he  had  bought  from  plaintiffs,  and  dis- 
pose of  them  to  his  wife  in  payment  of  her 
pretended  debt  Instead  of  applying  them  to 
the  payment  of  the  debt  created  In  the  pur- 
chase of  said  goods,  counsel  for  defendants 
dlret^ted  the  attention  of  the  court  to  the  Im- 
propriety and  unfiaJm»s  of  su^  argument 
the  court  agreed  that  said  argument  was  Im- 
proper; but  the  conrt  failed  to  instruct  the 
jury  not  to  consider  and  heed  such  argi^ 
mmts.  And  said  failure  of  the  court  to  so 
Instruct  the  Jury  Is  assigned  as  error,  the 
same  having  the  effect  to  prejudice  th'e  rights 
of  defendant  As  to  this  ground  the  Judge 
below  states:  "When  attention  was  called 
to  the  matter  complained  of  in  this  ground, 
the  court  promptly  stopped  counsel  in  such 
positive  and  pointed  language  that  the  Jury 
could  not  have  fidled  to  understand  that  tbe 


argument  was  out  of  order,  and  could  not  be 
allowed  to  influence  them;  and  the  court  is 
satisfied  that  It  was  not  con^ered  by  them. 
If  they  heeded  what  was  said  on  the  subject 
more  than  If  it  had  been  repeated  in  the 
charge,"  Errw  In  suppressing  and  excluding 
the  last  clause  ct  the  eleventh  direct  inters 
rogatoiy  tor  Mrs.  Gain  and  her  answer  there- 
to, as  follows:  "And  state  whether  yon  act- 
ed In  good  faith  In  the  taking  of  said  mort- 
gages [of  Dial],  or  whether  It  was  done  to 
hinder,  dday.  or  defraud  any  of  your  hus- 
band's creditors.  Answer^  In  taking  the 
mortgage  £of  Dial]  I  was  simply  trying  to  pro- 
tect my  own  Interest  not  to  Interfere 
with  other  creditors.*'  As  to  this  ground  the 
Judge  bdow  states:  ''As  appears  from  the 
brief  of  the  evidence,  part  of  said  answer  was 
admitted,  viz.:  In  taking  the  mortgage  I 
was  simply  trying  to  protect  my  own  Inter- 
mit.' "  Error  In  permitting  plaintiffs  to  put 
in  evidence  a  statement  of  R.  O.  Dun  ft  Co., 
dated  November  28, 1880.  purporting  to  show 
the  assets  and  UaUllties  ot  Gain,  a  copy  of 
which  is  In  tbe  Mef  of  evidence.  In  a  note 
to  this  ground  the  Judge  below  states:  "The 
evidence  was  admitted  to  affect  Gain,  and 
not  Mis.  Cain  or  Dial,  as  explained  in  the 
note  to  the  ground  complaining  of  fidlure  to 
charge  that.  If  the  Jury  believed  the  sale  to 
Dial  was  Illegal,  still,  If  Mrs.  Gain  had  a 
valid  lien  against  Cain,  a»  set  forth  In  her 
mortgage,  the  Jury  should  so  And.  It  was 
not  stated  In  the  ground  what  objection  was 
made  to  this  evidence,  or  that  any  objection 
was  mad&"  Brror  In  charging:  "If  you  be- 
lieve txom  the  evidence  that  It  was  Cain's  In- 
tention. In  the  transaction  with  his  wife,  to 
defraud  or  delay  his  creditors.  Mrs,  Cain  may 
be  chargeable  with  knowledge  at  that  inten- 
tion without  evldoice  showing  that  she  had 
actual  notice  of  it  If  she  did  not  have  ac- 
tual notice  of  it  (If  It  existed),  were  there 
any  facts  or  drcnmstancea  In  evidence  show- 
ing there  were  grounds  for  reasonable  suspl- 
dona  of  Us  existence?  If  you  so  find,  then 
it  is  the  duty,  as  It  is  the  du^  of  an  mdlnarlly 
careful  person  about  to  deal  in  property,  to 
make  inquiry  to  find  the  facts,  and  she  would 
be  'chargeable  with  knowledge  of  the  facto 
that  such  Inquiry  would  discover  to  her 
whether  she  made  such  Inquiry  or  not 
Whether  or  not  there  were  facts  or  circum- 
stances known  to  her  that  put  or  ought  to 
hare  put  ha  on  Inquiry  under  this  rule,  you 
must  determine,  and  what  tacts  she  would 
hare  dlscorered  by  such  inquiry,  and  bem 
chargeable  with  knowledge  of  under  this 
rule,  you  must  determine  from  the  erldrace." 
Alleged  to  be  error  because  the  court  therein 
and  thereto  treated  the  transaction  between 
Cain  and  his  wife  under  vendor  and  pur* 
chaser,  which  excluded  from  the  considera- 
tion of  the  Jury  the  fact  that  tbe  dealing  be- 
tween them— Gain  and  his  wlfb— was  as  debt 
or  and  creditor,  which  position  they  occupied. 
Further,  because  the  court  therein  erred  in 
charging,  to  effect         a  creditor  who  Is 
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about  to  be  preferred  by  his  debtor  cannot  be 
sncli  unless  slie  took  the  mortgage  to  secnre 
her  debt  In  the  utmost  sood  faith,  and  with- 
out any  notice,  direct  or  Indirect,  of  the  pnr* 
pose  of  the  debtor.  Further,  because  the 
court  erred  therein  in  cbarglns  that  if  Mrs. 
Cain,  when  taking  her  mortgage,  had  any  'in- 
tention" of  Caln'a  intent  (if  he  bad  such)  to 
defraud  or  delay  hia  other  creditors,  it  was 
her  duty  to  make  Inquiry  to  find  the  facts  of 
Ills  Intent;  whether  or  not  she  made  such 
Inquiries,  she  would  be  chargeable  with  no- 
tice. Such  a  rule  has  no  application  to  a 
bona  fide  creditor  who  Is  trying  to  secure  his 
debt  The  said  charge  diverted  the  minds  at 
the  Jury  from  the  true  Issue  as  to  the  matter 
of  Cain  and  Mrs.  Cain.  E^ror  in  charging: 
"When  It  Is  made  to  appear  that  transactions 
between  them  [husband  and  wife]  Involve 
and  are  prejudicial  to  the  rights  and  interests 
of  creditors  of  the  husband,  they  are  looked 
upon  with  suspicion;  the  presumption  being 
against  their  fairness."  Alleged  to  be  error 
In  Impugning  transactions  between  husband 
and  wife,  and  mfiMng  that  a  ground  to  atp 
tack  Mrs.  Cain's  mortgage.  Because  the  Ju- 
i7i  In  their  verdict,  failed  to  consider  or  pass 
upon  the  rights  of  Dial,  and  the  decree  Is  at 
variance  with  the  verdict.  In  that  in  said  de- 
cree the  claim  of  Dial  la  set  np  and  allowed, 
when  no  valid  decree  can  be  entered  up  as  to 
him  and  other  parties  defendant.  In  a  note 
to  this  ground  the  Judge  below  states:  "The 
decreedoes  not  deal  with  Dial's  claim  against 
Cain,  but  the  allowance  Is  to  him  as  receiv- 
er." Error  In  not  charging  the  following 
written  request  of  .counsel  for  defendants: 
"As  to  her  separate  property  and  efrects.  the 
wife  Is  a  feme  sole.  If,  therefore,  you  believe 
from  the  evidence  that  C  Q.  Cain  has  be- 
come Indebted  to  his  wife,  Fannie  J.  Cain,  In 
connection  with  her  said  estate  or  Interest, 
she  may  taKe^  a  mortgage  against  her  husband 
and  his  property  to  secure  her  claim,  and 
she  win  have  the  same  rights  as  against  other 
credltota  of  her  husband  as  if  she  were  not 
his  wife.  The  fact  that  said  a  G.  Gain,  de- 
fendant, was  in  failing  circumstances  would 
not  prevent  him  honestly  preferring  one  of 
his  creditors,  even  If  she  was  his  wife.  If 
you  believe  from  the  evidence  A.  J.  Pierce 
made  an  advancement  to  his  daughter,  and 
that  amount  went  into  the  firm  of  Pierce  & 
Cain,  then  the  relation  of  debtor  and  creditor 
*  existed  between  said  firm  and  Blrs.  Fannie  J. 
Cain;  and  if  It  so  existed  until  the  dissolu- 
tion of  said  firm,  and  when  C.  G.  Cain  took 
charge,  and  when  be  assumed  said  liability 
and  never  discharged  the  same,  then  the  re- 
lation of  debtor  and  creditor  existed  between 
said  Mrs.  f:  G.  Cain  and  C  G.  Cain,  and  he, 
G.  G.  Cain,  would  have  the  right,  under  the 
law,  to  prefer  his  wife  as  a  creditor  In  pref- 
erence to  others;  and  If  you  so  believe  you 
will  find  in  her  favor."  As  to  this  ground  the 
Judge  below  stated:  '^e  court  charged  the 
Jury  on  this  subject  as  follows:  'Regarding 
the  transaction  between  defendant  (Cain) 


and  bia  wife,  if  you  believe  from  the  evidence 
that  Mr.  Pierce,  the  father  of  Mrs.  Cain,  gave 
her  mon^  as  an  advancement  or  otherwise, 
that  gift  was  her  separate  estate,  free  from 
the  control,  contracts,  or  liabilities  of  her 
husband,  and  she  had  the  right  to  loan  It  the 
same  as  she  could  if  she  were  an  unmarried 
woman.  If  you  believe  from  the  evidence 
that  Mra  Cain  had  such  separate  estate,  and 
If  yon  further  believe  from  the  evidence  that 
she  loaned  it  to  the  partnership  of  Pierce  & 
Cain  for  partnership  purpoaes,  she  was  as 
much  a  creditor  of  that  firm  as  any  other 
person  who  loaned  them  money  or  sold  them 
goods;  and  she  was  under  no  more  obliga- 
tion to  publish  the  facts  to  the  world,  than 
were  other  creditors.  And  If  yon  find  that 
upon  the  dissolution  of  that  partnership  Cain 
assumed  the  psyment  of  the  debts  of  the 
firm,  he  was  Just  as  much  bound  to  pay  Mrai 
Cain  as  any  other  creditor.  While  husband 
and  wife  may  deal  with  one  another,  and 
their  contracts  be  as  valid  and  binding  as  If 
they  were  strangers,  yet  when  It  la  made  to 
appear  that  tranaactlons  between  them  In- 
volve and  are  prejudicial  to  the  rights  and  In- 
terests of  creditors  of  the  husband,  they  are 
looked  upon  with  suspicion,' "  etc.,  cbarging 
fuUy  on  this  subject. 

Napier  &  Cox,  Arnold  &  Arnold,  J.  N. 
Glenn,  and  A.  C.  McCalla,  for  plaintiffs  in  er> 
ror.  £L  D.  McDanlel,  Sanders  McDanlel,  J. 
H.  Felker,  and  F.  a  Foater,  for  dafendantB  In 
error. 

PEA  OUBIAM.  Judgment  afflnned. 

(tt  Ta.llS) 

FIDBUTY  ft  OABUALTY  Oa  v.  CEL&M- 

BBRa  «t  aL 
(Stqiwcme  Court  of  Appeals  <it  l^iglnia.  April 
29, 1806w) 

AociDBira  InoBAiTCB— Dehdbkbr  to  GvtOB3IO»— 
Motion  for  Nkw  Tkial— Bvidbhob— V<m^ 

DNTAKT  iiUPOSDKI  TO  Dl.I((iaH. 

L  There  Is  uo  necessity  for  a  motion  for  a 
new  trial  in  the  trial  court.  In  order  to  have  a 
Jndement  on  a  demurrer  to  evidence  reviewed. 
Rauroad  Co.  v.  Dannawsy'a  Adra'ri  24  8.  B. 
688.  foltowed. 

2.  Posses^a  of  an  insurance  poUcy  by  the 
asanred  is  such  evidence  of  the  payment  of  the 
premium  as.  upon  a  demurrer  to  evidence^  ii 
conclusive  upon  the  court. 

3.  Where  the  evidence  is  conflicting  on  the 
Issue  whether  deceased  was  Intoxicated  at  the 
time  of  the  accident  which  caused  his  death, 
the  finding  of  the  lower  court  will  be  sustained. 

4.  Where  an  accident  poli<7  provided  that 
the  insurer  should  not  be  liable  for  injuries 
received  by  the  usnred  in  consequence  of 
"bodily  infirmity,"  and  there  was  do  evidence 
that  an  injury  wa;  so  received,  the  issue  wheth- 
er tliere  was  such  infirmity  was  immaterial. 

5.  In  an  action  on  a  policy  which  insured 
against  death  by  accident  it  appeared  that  de- 
ceased was  sitting  on  a  bag  on  a  railroad  track 
at  a  highway  crossing,  and  near  a  curve;  that 
he  sat  with  his  hack  to  the  curve,  convcrsios 
with  another  person;  that  a  train  came  sud- 
denly aroond  the  curve,  and  on  warning  deceas- 
ed started  up.  but,  reaching  to  get  his  oag,  was 
struck  by  the  engine.  The  policy  ezprnsty  pro- 
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Tided  that  It  dtd  not  coTer  Injnrle*  earned  hr 
"roluntary  exposure  to  nnneceflaary  danger." 
Beld,  that  the  act  of  deceased  was  not  within 
the  exception. 

Error  to  drcnit  coart,  GreenesTlIle  county. 

Action  by  Anna  Lee  Chambers  and  an- 
other, by  their  next  friend,  against  the  Fi- 
delity ft  Casualty  Company,  on  an  accident 
Insnrance  policy.  Prom  a  judgment  in  fti- 
Tor  of  plaintll^  Oefiendant  Ivlngs  enor.  Af> 
flrmed. 

Cabetl  &  Caben.  for  plalntlfiC  In  error; 
TumbiiQ  ft  Goodwin^  for  defeodanta  In  error. 

OABDWELL,  J.  Thlfl  Is  a  writ  of  enw 
to  a  Jndipuent  of  the  circuit  court  of 
OreeneavUle  coonty  upon  a  demurrer  to  the 
[dalntUFs'  eridence,  the  jury  having  ascer^ 
talned  the  plaintiffs*  daouges  at  ^.000,  the 
amount  corered  by  the  Insurance  policy  sued 
on,  and  the  def^idant  In  error  moTes  to  dis* 
miss  the  writ  of  error  as  ImproTldently 
awarded,  upon  the  ground  that  the  recrad 
does  not  show  that  there  was  a  motion  for 
a  new  trial  In  the  court  bdow.  This  Is  not 
an  open  question  In  Ttiglnla.  It  was  raised 
and  determined  In  the  case  of  Railroad  Go. 
T.  Xhumaway's  Adm'r  <declded  at  the  pres- 
ent term)  24  S.  B.  696,  wherein  It  was  held 
"that  there  la  no  neceaslty  for  a  motion  for 
a  new  trial  In  the  trial  court  In  order  to  have 
a  Judgment  on  a  demnrxw  to  evidence  review- 
ed In  this  court" 

It  la  also  insisted  by  counsel  for  defend- 
ants In  error  that,  In  addition  to  the  rule 
governing  where  there  Is  a  demurrer  to 
plaintlfTs  evidence,  all  evidence  Introduced 
liy  the  defendant  In  the  court  bdow  In  sup- 
prat  of  tti  defease  based  upon  the  ground 
of  a  violation  of  the  conditions  or  restric- 
tive provisions  in  the  policy  should  not  be 
considered,  as  this  evldrace  does  not  first 
moke  It  sppear  that  the  conditions  or  re- 
strictive provisions  in  the  policy  sued  on  are 
in  the  print  required  by  section  3252  of  the 
Code  or  written  vritb  pen  and  Ink  in  oc  on 
the  policy.  Tbls  section  provides:  "In  any 
action  against  an  insurance  company  or 
other  Insurer,  founded  upon  a  policy  of  tn- 
surance  Issued  after  the  first  day  of  July, 
1878,  no  failure  to  perform  any  condition  of 
the  policy,  or  violation  of  any  restrictive 
provision  thereof,  shall  be  a  valid  defence 
to  ffuch  action,  unless  It  appears  that  such 
condition  or  restrictive  proTlslon  Is  printed 
IQ  type  as  large  or  larger  tiian  that  com- 
monly known  as  long  primer  type,  or  la 
written  with  pen  and  Ink  In  or  on  the 
policy."  This  presents  to  this  court  an  en- 
tire new  question  of  great  importance, 
which  the  record  does  not  show  to  have 
been  raised  In  the  tHsI  court;  and  as  it  has 
not  tteea  fully  argued,  and  as  the  Judgment 
of  the  lower  court  must  be  afOnned  on  the 
merits  of  the  case.  It  Is  not  necessary  to 
decide  It,  and  we  therefore  express  no  opin- 
ion on  that  question. 

At  the  trial  the  plaintiffs  Introduced  In 
v.24s.E.no.l6— 57 


evidence  tbe  policy  of  insurance  sued  on, 
and  then  proved  1^  parol  testimony  that  the 
Insured,  L.  A  KIrkland,  was  struck  and 
killed  by  a  locomotive  of  the  Atlantic  ft 
Danville  Bailioad  on  the  23d  of  December, 
1891,  and  In  rebuttal  examined  witnesses  to 
show  that  the  representations  in  the  appli- 
cation for  the  Insurance  aJlf^ed  by  defend- 
ant to  have  been  false  were  In  fact  not 
false,  and  that  the  accident  by  'which  the 
deceased  lost  his  life  was  not  caused  by 
his  Intoxication,  or  the  result  of  the  use  of 
Intoxicants,  or  from  voluntary  oqwsure  to 
unnecessary  dangw.  The  defendant  Insur- 
ance company  sought  by  Its  testimony  to 
make  defense  to  the  action  upon  the  grounds 
that  the  hisured  made  false  representatlona 
In  his  application  for  the  tnsnrance;  second, 
that  the  Insurance  premium  on  which  (he 
policy  was  issued  had  not  been  paid;  and, 
third,  that  the  Insured  had  sustained  the  In- 
Jui7  In  consequence  of  the  violation  of  cex^ 
tain  conditions  or  restrictive  provisions  In 
the  policy,  or  that  ft  was  caused  by  his  tn- 
tozlcathHi,  or  was  the  result  of  the  use  of 
Intoxicants.  By  a  d«nurFer  to  evidence  the 
party  demurring  Is  considered  as  admitting 
the  truth  of  his  adversary's  evidence,  and 
an  Just  Inferences  which  can  be  drawn  there- 
from by  .the  Jury,  and  as  waiving  all  ot  his 
own  evidence  which  conflicts  with  that  of 
his  adversary,  and  all  toferences  from  his 
own  evidence  OUtbough  not  in  conflict  with 
his  adversary's)  which  do  not  necessarily  re- 
sult therefrom.  Johnson's  Adm'r  v.  Ballway 
Co.  (Va.)  21  S.  B.  239,  and  authorities  cited. 
The  plaintiff*  evidence  made  out  their  case, 
and  we  will  consider  the  defense  made  by 
defendant,  subjected  to  the  weil-establlBbed 
rule  Just  stated.  Waa  the  premium  ipatd? 
We  are  of  oplnl<m  that  this  dtfense  cannot 
avail,  because  of  the  fact  that  at  the  time 
of  the  accident  the  Insured  bad  in  his  pos- 
session the  policy  of  Insurance,  and  the  pos- 
session of  It  Is  such  evidence  of  the  pay- 
ment of  the  premium  as,  ovon  a  demons 
to  evidence,  is  conclusive  upon  the  court 
Beyond  this,  It  was  agreed  that  If  Inman, 
the  agent  of  the  Insurance  company,  who  Is- 
sued the  policy,  and  who  had  been  sum- 
moned as  Its  witness,  bad  been  present,  he 
would  have  testified  that  he  delivered  the 
policy  to  Wiley  Jones  to  be  delivered  to 
KIrkland  when  he  paid  for  it,  and  only  then. 
The  defendant  not  only  did  not  introduce 
Wiley  Jones  as  a  witness,  but  did  not  ac- 
count for  his  absencew 

The  representations  in  the  application  fot 
the  Insurance  alleged  to  have  been  false  are: 
"My  habits  of  life  are  correct  and  temper- 
ate," and  "I  am  In  sound  condition  mentally 
and  physically."  The  first,  as  it  appears  In 
full  In  the  application  is:  "My  habits  of  life 
are  correct  and  temperate,  and  I  nnderatand 
that  the  policy  will  not  cover  any  accidental 
Injury  which  may  happen  to  me  either,  while 
under  the  tofluence  of  Intradcatlng  drinks  or 
In  consequence     my  having  beoi  under  the 
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Influence  tbereof."  Pollclea  of  thla  character 
are  contracts,  to  be  construed  like  other  con- 
tracts, and  words  of  exception  contained 
therein  are  to  be  given  the  construction  most 
favorable  to  the  Insured.  losurance  Co.  t. 
Newman,  84  Va.  62,  3  S.  E.  806;  1  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  286,  and  notes.  The  evi- 
dence of  the  defendant,  if  given  Its  full  force 
and  effect,  does  not  show  that  the  insured 
was  dninl£  at  the  tnne  of  the  accident.  It 
does  show  that  he  would  take  a  drink, 
and  had  taken  drinks  that  morning,  but  it 
does  not  even  tend  to  show  that  the  accident 
was  In  consequence  of  his  Intoxication,  or  as 
the  result  of  drinking,  nor  that  the  injuries 
were  received  In  consequence  of  "bodily  In- 
firmity." In  the  case  of  Prador  v.  Associa- 
tion (Iowa)  63  N.  W.  601,  the  evidence  was 
that  the  deceased  left  home  sober,  with  two 
friends,  and  they  drank  from  a  quart  bottle 
of  whisky,  of  which  some  was  left  when  they 
returned;  that  the  deceased  then  drank  two 
glasses  of  wine,  and  soon  after  was  Injured 
by  slipping  Into  a  hole,  and  it  ap[>eared  that 
those  In  whose  company  he  was  considered 
him  sober.  It  was  held  (supreme  court  of 
Iowa)  that  the  evidence  did  not  show  that 
the  deceased  was  injured  while  under  the 
Infiuence  of  Intoxicating  liquora.  See,  also. 
Insurance  Co.  v.  Harvey,  82  Va.  949,  5  S.  E. 
553;  Insurance  Co.  v.  Jones,  94  Ala.  434,  10 
South.  530.  PlalntUTs'  witnesses,  who  saw 
deceased  but  a  short  while  before  be  was 
killed,  say  that  be  was  not  drunk,  and,  al- 
though one  of  the  witnesses  helped  him  on 
the  cars,  it  was  not  because  he  was  drunk, 
but  because  he  was  tick  and  weakly.  He 
had  spoken  to  one  of  the  witnesses  of  going 
to  see  a  doctor  "about  his  throat  or  the 
grippe."  W.  S.  Groodwln  testllied  that  the 
deceased  was  In  his  law  office  but  a  short 
while  before  the  accident,  and  was  sober  at 
that  time.  Even  where  evidence  of  intoxi- 
cation Is  conflicting,  the  decision  of  the  low- 
er court  must  be  sustained.  Sutherland  v. 
Insurance  Go.  (Iowa)  54  N.  W.  453.  The  only 
evidence  In  the  record  as  to  "bodily  Infirm- 
ity" coDsIsts  of  the  statements  of  some  of 
the  witnesses  that  he  was  "quite. deaf;  didn't 
hear  well."  We  do  not  think  this  qaestton 
enters  seriously  Into  the  consideration  of  this 
case.  The  provision  in  the  policy  is  that  the 
Insurance  company  shall  not  be  liable  for 
•injuries  received  In  consequence  of  bodily 
infirmity,"  and  there  is  not  the  slightest  testi- 
mony In  the  record  to  show  that  the  injury 
was  so  received. 

The  policy  held  by  the  deceased  insured 
him  "against  twdlly  injuries  sustained 
through  external,  violent,  and  accidental 
means."  That  the  Insured  came  to  his  death 
"through  external,  violent,  and  accidental 
means"  Is  not  questioned,  and  It  only  re- 
mains to  be  determined  whether  the  evidence 
brings  the  case  under  the  exception  In  the 
policy  which  provides  that  it  does  not  cover 
Injuries  caused  by  "voluntary  exposure  to 
onnecesaory  donga."  The  words  "voluntary 


expoeure,"  as  used  in  an  accident  Insurance 
policy,  imply  conacious  intentional  exposure; 
something  which  one  Is  willing  to  take  the 
risk  of.  It  must  appear  that  the  act,  in  order 
to  come  within  the  exception,  was  one  which 
reasonable  and  ordluary  prudence  would  pro- 
nounce dangerous,  and  that  the  accident  was 
in  consequence  thereof.  It  Is  consequently 
not  every  act  of  negligence  which  will  de- 
feat a  recovery  under  such  a  provision,  and, 
in  general,  the  question  whether  the  conduct 
of  the  insured  is  such  as  to  preclude  a  re- 
covery is  for  the  jury  under  all  the  circum- 
stances of  the  case,  and  where  there  Is  a  de- 
murrer to  evidence,  as  In  this  case,  for  the 
trial  Judge.  1  Am.  &  Eng.  Enc.  Law  (2d  EA.) 
pp.  307,  308,  and  cases  cited  In  notes  5,  6, 
p.  307.  and  notes  1.  2,  p.  308.  The  only  evi- 
dence upon  this  point  is  that  of  Fanny  Hill 
(colored),  a  witness  introduced  by  the  de- 
fense. She  says  that  she  was  talking  to 
deceased  in  the  county  road  where  the  rail- 
road track  crosses  it.  He  was  sitting  on  a 
bag  and  on  the  railroad  track,  with  his  back 
up  the  railroad.  The  train  came  down 
around  the  curve,  when  she  hollowed  to 
him,  and  he  started  off,  but  reached  to  get 
his  bag,  and  as  he  reached  to  get  It  the  en- 
gine struck  him  In  the  left  side  of  the  back. 
The  train  was  coming  so  fast  around  thie 
curve  tliat  it  was. as  much  as  she  could  do 
to  get  out  of  the  way  herself.  There  Is  not 
the  slightest  evidence  to  show  that  the  de- 
ceased knew  that  a  train  would  be  along  at 
or  near  that  time,  nor  that  he  had  good  rea- 
son to  know  it.  The  fact  that  be  immedi- 
ately got  off  the  track  when  apprised  that 
the  train  was  coming,  negatives  the  Idea 
of  conscious  Intentional  exposure  to  danger. 
The  most  that  can  be  made  of  this  evidence 
Is  that  the  deceased.  In  thinking  that  he  bad 
time  to  get  his  bag  off  the  railroad  track,  was 
simply  mistaken.  In  the  case  of  Insurance 
Co.  V.  Osbom,  90  Ala.  201,  9  South.  869,  the 
court  held  that  a  recovery  may  be  had  on  a 
policy  of  insurance  against  accidental  injur- 
ies, or  death  "effected  through  external,  vio- 
lent, and  accidental  means,"  when  the  evi- 
dence shows  that  the  insured,  running  rapid- 
ly from  the  post  office,  fifty  yards  distant,  to 
get  the  mall  for  the  postmaster  from  a  rail- 
road train,  which  was  fast  approaching,  and 
which  did  not  stop  at  the  station,  attempted 
to  check  his  speed  on  getting  near  the  train, 
but  stumbled,  and  fell  against  the  steam 
chest  of  the  engine,  receiving  fatal  Injorles; 
although  the  insured  was  not  in  the  employ 
of  the  post  master,  and  volunteered  to  get 
the  mail  from  the  train,  and  although  there 
were  exceptions  contained  in  the  policy 
against  "intentional  Injuries"  and  "voluntary 
exposure  to  unnecessary  danger."  Sommer- 
vilie,  J.,  in  his  opinion,  says:  "Exceptions  of 
this  kind  are  construed  most  strongly  against 
the  insurer  and  liberally  in  favor  of  the  in- 
sured. This  Is  now  the  settled  rule  for  con- 
struing all  kinds  of  insurance  policies,  reu- 
dered  necessary  especially  In  modem  times 
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to  drcnmTent  the  Ingenolty  of  Insurance 
companies  in  so  framing  contracts  of  tliis 
kind  ftB  to  make  tlie  exceptions  unfairly  de- 
TOUT  the  whole  policy."  The  fact  that  a  per- 
son Insnred  against  injury  or  death  by  acci- 
dent was  gnlltr  of  negligence  which  contrlli- 
nted  to  an  taijnrr  recelTed  him  will  not 
prevrait  a  recovery  on  the  policy.  Schnleder 
T.  Insurance  Cc.,  24  Wis.  28.  It  should  be 
borne  in  mind  that  this  Is  not  a  salt  against 
the  railroad  company,  where  the  question  of 
contributory  negligence  would  come  In.  If 
evetj  negligent  or  careless  act  of  the  insured 
from  which  accident  results  without  "con- 
scious lntentl(mal  exposure"  on  his  part  is  to 
be  made  to  serve  as  a  defense  to  an  action 
on  the  policy,  policies  of  this  character  would 
become  of  little  utility.  We  are  of  opinion 
that  there  is  no  error  in  the  Judgment  of  the 
circuit  cour^  and  it  is  therefore  affirmed. 


(UTa.  ]«t) 

NICHOLSON  T  OliOUCBSTIlB  CHABITT 

SCHOOL  et  aL 
(Snmnw  Court  of  Appeals  of  Virginia.  April 
16.  1890) 

APPBAIf— PaBTISS— ACKNOWLBDOMSKT  OF  DBBD— 
KlOISTRATION — VaLIDITT  —  PBCUNIART  InTBB* 

EST  OP  Ofpicbr  Taking  AcKNOWLEuoMEMT. 

1.  Under  rale  9  of  the  snpreme  court,  pro- 
Tiding  that  if,  Id  any  appeal,  error  is  perceiTed 
against  sny  q)pellee.  the  court  will  consider 
the  whole  record,  and  will  reverse  the  proceed- 
iogB  in  the  same  manner  as  they  would  were 
the  appellee  to  bring  ap  the  cause,  etc.,  an 
appeal  by  one  of  the  lien  claimants  in  an  action 
to  determine  the  priorities  of  several  liens  will 
enable  the  court  to  determine  the  rights  of  the 
other  claimants  who  do  not  appeal,  or  whose 
appeals  may  have  been  dismissed  for  failure  to 
perfect. 

2.  The  recordation  of  a  deed  of  trust  is  in- 
effective as  coDHtrnctive  notice,  where  the  offi- 
cer-who  took  the  acknowledgment  was  the 
trustee  in  the  deed. 

8.  The  recordation  of  a  deed  of  trust  givm 
to  secure  the  debt  of  an  eleemosynary  corpora- 
tion is  not  invalid  because  the  officer  who  took 
the  acknowledgment  was  a  corporator,  and  as 
such  mtitled  to  a  small  fee  per  diem  for  his 
servtoes  while  attendli^  meetings  of  the  board. 

Appeal  from  circuit  court,  Gloucester  coun- 
ty. 

BUI  by  the  Gloucester  Charity  School  and  ' 
others  against  J.  M.  Nicholson  and  others  to 
determine  the  priorities  of  certain  liens. 
From  the  decree,  separate  appeals  were  taken 
complainant  and  by  defendant  Nicholson, 
but  the  appeal  of  the  former  was  dismissed 
for  failure  to  execute  the  required  bond.  Be- 
versed. 

Wm.  B.  Taliaferro  and  Charles  B.  Gary,  for 
appellant  W.  A.  W.  Jones,  Maryus  Jones, 
J.  N.  Stubba,  and  James  H.  Dooley,  for  ap- 
pellees. 

BSIITH,  P.  The  Gloucester  Charity  School, 
a  oorpontton  created  act  of  the  Virginia 
lei^alBtaxe^  filed  a  Ull  In  chancery  In  the  dr- 
colt  court  of  the  county  of  Gloucester,  In 
which  W.  T.  Bobins  and  S.  N.  Boblns,  and 


the  trustees  and  benefldarlea  In  certain  deeds 
of  trust,  In  whicB  Robins  and  his  wife  were 
grantors,  were  made  parties  defendant,  and 
show,  among  others,  the  following  facts! 
That  on  the  - 21st  of  October,  1882,  Bobins 
and  wife  executed  a  trust  deed  to  John  8. 
Cooke,  conveying  to  him,  as  trustee,  a  farm 
known  as  "Fiddler's  Green."  to  secure  a  debt 
of  $1,000  due  J.  M.  Nicholson;  that  on  the 
18th  of  May,  1883,  the  same  parties  conveyed 
the  same  tract  of  laud  to  John  W.  C.  Catlett, 
trustee,  to  secure  the  plaintiff  the  sum  of  ¥1,- 
000;  and  .that  on  the  8th  of  January,  1889, 
the  said  grantors  conveyed  the  same  land  to 
H.  G.  Bland,  trustee,  to  secure  a  debt  of  an 
unascertained  amount  due  by  the  grantor, 
W.  T.  Robins,  as  commissioner  of  sale,  to  the 
chancery  causes  of  McCandUsh  r.  McCandllsh 
and  Barlow  v.  McOandlish.  To  this  bill  an- 
swers were  filed,  and,  depositions  having 
been  taken,  the  cause  was  referred  to  a  com- 
missioner to  report  the  liens  binding  upon 
Fiddler's  Green,  thdr  amounts  and  priorities. 
Upon  the  coming  In  of  the  report  of  the  coA- 
mlsaloner,  exceptions  were  taken,  and  a  de- 
cree was  entered  establlahlng  the  priority  of 
the  \lea  created  by  the  deed  to  Bland,  trustee, 
dated  January  8.  VB8B.  From  this  decree  the 
Gloucester  Charity  School  was  granted  an  ap- 
peal on  the  4th  day  of  January,  1884,  and 
James  M.  Nlchotaum  also  applied  for  and  ob- 
tained an  appeal,  tram  tme  of  the  Judges  of 
this  court,  (m.  the  2d  day  o£  May,  1804.  The 
Gloucester  Charity  School  having  tailed  to  ex- 
ecute the  bond  required  of  it  In  the  order 
granting  the  appeal,  tta  appeal  was,  on  mo- 
tion of  the  appellees,  dismissed,  at  the  recent 
January  term  of  this  court  It  Is  claimed  on 
the  part  of  those  In  adverse  Interest  that  the 
Gloucester  Charity  School  Is  no  longer  before 
this  court,  while,  on  Its  behalf,  It  Is  contend- 
ed that,  though  Its  separate  a^ieal  has  been 
dismissed.  It  Is  here  by  virtue  of  rule  8  of  this 
court,  which  Is  In  the  fbllowlng  words:  "In 
any  appeal,  writ  of  eiror,  or  supersedeas,  if 
emsr  Is  perceived  against  any  amwllee  or  de- 
fendant, the  court  will  consider  the  whole 
record  as  before  them,  and  will  reverse  the 
proceedings,  either  In  whole  or  in  part  In  the 
same  nuumer  as  they  would  do  were  the  ap- 
pellee or  defendant  to  bring  the  same  before 
them,  either  by  appeal,  writ  of  error,  ot  bu- 
po-sedeas,  unless  such  error  be  waived  by  the 
appellee  or  defmdant,  which  waiver  shall  be 
considered  a  release  of  all  error  as  to  him." 
This  rule  has  been  frequently  construed,  and 
the  cases  esteblisb  that  where  the  "parties 
appealing  and  the  parties  not  appealing  stand 
upon  the  same  ground,  and  their  righto  are 
involved  In  the  same  question,  and  equally 
affected  by  the  same  decree,  the  appellate 
court  will  consider  the  whole  case,  and  settle 
the  rigbte  of  the  parties  not  appealing  as  well 
as  those  appealing."  See  Walker  v.  Page.  21 
Grat  636;  Alexanller  t.  Alexander,  85  Va. 
803,  7  S.  B.  835.  The  object  of  this  suit  Is  to 
ascertain  the  Hens  of  several  creditors  upon 
the  real  estate  of  a  common  debtor.  They 
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were  detennlned  and  fixed  by  tbe  same  de- 
cree. That,  aa  between  tbe  debtor  and  the 
creditors  secured,  the  deeds  of  trust  which 
are  the  subjects  of  contTOT««7  constitute 
Uens,  is  not  disputed,  nor  are-  tbelr  several 
amounts  In  doubt.  The  only  question  litigat- 
ed Is  that  of  priority.  All  are  liens,  but  In 
what  order?  If  the  Gloucester  Charity  School 
bad  never  applied  for  an  appeal  on  Its  own 
behalf,  its  rights  could  hare  been  passed  upon 
Id  the  appeal  granted  at  the  suit  of  J.  M. 
Nicholson.  Before  the  dismissal  of  its  sepa- 
rate appeal,  at  the  January  term,  for  failure 
to  ffitecnte  the  required  bond,  there  were  two 
Appeals  pending,  In  which  errors  to  Its  prej- 
udice could  bare  been  considered.  One  of 
them  has  been  dismissed.  The  other  remains. 
But  it  Is  said  that  the  dismissal  of  an  appeal 
is  an  affirmance  of  the  decree.  This  position 
would  perhaps  prore  too  much.  If  -the  de- 
cree from  which  the  charity  school  ai^)ealed 
be  affirmed,  then  Nicholson  la  also  out  of 
court  This  riew  would  deem  to  be  extreme- 
ly technical,  to  say  the  least  Here  Is  a  case 
Where  a  party  Snds  that  there  are  two  cases 
pending  In  which  his  rights  can  be  asserted. 
In  order  to  arold  costs,  It  Is  agreed  among  the 
appellants  that  only  one  app«Ll  shall  be  per- 
fected, and  only  one  record  shall  be  printed, 
and  thereupon  one  of  the  appeals  is  allowed 
to  go  by  default  No  one  is  Injured  or  prej- 
udlceu  In  the  least  degree.  We  shall  there- 
fore proceed  to  Uiqulre  whether  or  not  there 
has  been  any  error  to  the  prejudice  of  either 
appellant  In  the  decree  under  review. 

The  objection  taken  to  tbe  recordation  of 
the  deed  to  Oooke,  trustee,  to  secure  Nichol- 
son, Is  fatal.  It  appears  that  John  S.  Cooke, 
who  Is  named  as  trustee,  Is  the  same  John 
S.  Cooke  who,  as  clerk  of  the  eonn^y  court, 
took  and  certified  the  acknowledgment  of 
the  grantors.  The  anthorltlea  upon  this 
point  In  this  state  are  nnmeroua.  It  Is  said 
by  Judge  Bnrks  In  Darls  t.  Beazley.  7S  Va. 
^1:  "It  is  a  fundamental ,  maxim  of  our 
Jurlspradence  that  no  man  can  be  a  Jadge 
in  his  own  cause.  Under  the  Influence  of 
this  principle,  It  has  been  frequently  btHA 
that  a  grantee  In  a  deed,  or  a  beneficiary 
under  It,  Is  not  allowed,  as  an  officer,  to 
take  an  acknowledgment  of  the  deed  by  the 
grantor,  with  a  view  to  Its  registration.  The 
certificate  of  sucb  at^nowtedgment  Is  In- 
valid authority  to  admit  the  deed  to  record, 
and  hence  a  recordation  based  upon  It  la 
without  ^ect  as  notice  by  constmctlon  un- 
der the  registry  laws."  To  the  same  effect, 
see  Raines  r.  Walker,  77  Ta.  92;  Bowden 
T.  Parrish,  86  Va.  67,  D  S.  B.  616;  Corey  t. 
Moore,  86  Va.  721,  11  8.  B.  114;  Barton  t. 
Brent,  87  Va.  3SS.  13  S.  E.  20.  This  qnes- 
tl<m  may  be  considered  as  at  reat  in  this 
state,  80  far  as  the  courts  are  concerned. 

It  Is  contended  that  the  recordation  of  the 
deed  to  Oatlett  trustee,  of  the  18th  of  May, 
18^  18  Invalid  by  reason  of  the  fonowlng 
facts:  The  a<Anowledgmait  of  the  grantors 
was  taken  by  one  Thomas  8.  Taliaferro,  a 


commissioner  in  chancery,  who  Is  one  of  the 
corporators  of  the  Crloncester  Charity  School, 
tbe  corporation  whose  debt  Is  secured  In  that 
deed.  It  also  appears  that  ToUafeiTo  is  en- 
titled to  rec^ve  as  a  corporator  two  dollars 
a  day  for  each  day's  attendance  upon  the 
meetings  of  the  board,  and  that  he  Is  secre- 
tary of  tbe  board,  and  receives  two  dollars 
per  day  for  bis  services  as  such.  Then  Is 
evidence,  also,  that  the  corporators  are  re- 
quired to  give  bond  for  the  faithful  dis- 
cbarge of  their  duties.  By  the  act  of  In- 
corporation It  is  provided:  "No  money  shall 
be  loaned  out  until  public  notice  has  been 
given  of  tbe  purpose  of  the  board  to  lend, 
and  If  loaned,  two-thirds  of  tbe  members  ct 
the  board  of  trustees  must  be  present  to 
consider  applications,  and  then  a  majority 
of  all  the  trustees  must  concur  In  the  loan 
before  the  loan  can  be  made.  Money  shall 
be  loaned  out  only  on  real  estate  located  tn 
Gloucester  county  and  It  -must  be  onlDcum- 
bered.  The  applicant  must  hare  a  fee  sim- 
ple title  and  excluslre  of  buildings  must 
be  double  the  value  of  the  amount  to  be 
loaned.  The  applicant  will  be  required  to 
give  a  trust  deed,  his  wife  uniting  In  the 
deed,  if  he  Is  a  married  man,  conveying 
the  land,  giving  bond  and  two  secnritlea, 
payable  to  the  Gloucester  Charity  School. 
Interest  to  be  paid  annually.  All  expenses 
of  the  trust  deed  to  be  borne  by  the  party 
borrowing  the  money,  Including  recordation 
of  the  same.  The  Gloucester  Charity  School 
shall  name  tbe  trustees  In  every  trust  deed 
taken  for  the  loan  of  money."  In  this  case 
the  loan  was  made  nnder  circumstances 
which  It  Is  claimed  render  the  corporators 
liable  to  make  good  any  loss  that  might  be 
sustained,  and  therefore  Mr.  Tallafierro  was 
so  related  to  the  subject  aa  to  be  disquali- 
fied to  perform  Judldal  functions  wlUi  re- 
spect to  It  It  Is  conceded  that  any  pecu- 
niary interest  Is  a  ground  of  dlsquallflcatloa 
In  a  Judge,  for  the  law  will  not  undertake 
to  measure  the  degree  of  Interest;  but,  how- 
ever small  the- Interest  may  be^  It  must  bt 
direct  It  la  said  by  Poth.  Proc.  Civile,  c. 
2,  I  5,  that  a  creditor,  lessee,  or  debtor  may 
be  a  Judge  in  the  case  of  his  debtor,  land- 
lord, or  creditor,  except  In  casea  where  the 
amount  of  the  party's  property  involved  In 
the  suit  Ib  80  great  that  his  ability  to  meet 
his  engagements  with  the  Judge  may  depend 
upon  the  success  of  the  suit.  In  the  case  be- 
fore us,  we  cannot  percdve  that  there  is  any 
ground  of  disqualification.  Taliaferro,  it  Is 
true,  was  a  corporator,  but  the  Gloucester 
Charity  School  Is  a  puiely  eleemosynary  in- 
stitution. It  is  not  a  business  corporation. 
It  is  not  organized  to  make  money.  It  has 
no  stock,  and  declares  no  dividends.  It  Is 
true  that  Taliaferro  received  for  his  serrlcea 
a  small  stipend  for  each  day's  services  aa  cor- 
porator and  secretary,  for  attending  the 
meetings  of  the  boatd,  but  he  Is  to  this  ex- 
tent the  creditor  of  the  corjwration  and  It 
does  not  appear  that  It  will  be  rendmd 
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nnalde  to  pay  bim  by  any  decMon  that  may 
be  entered  bere.  Ab  to  liability  for  negll- 
cence  In  making  tbe  loan.  It  does  not  ap- 
pear tbat  be  waa  preaent  wben  the  loan  was 
made,  nor,  Indeed,  tbat  he  -was  at  tbat  time 
one  of  the  corporators.  There  la  an  effort  to 
Bhow  tiiat  there  waa  aetoal  notice  of  the  ex- 
istence of  the  deed  to  Oooke  to  secnre  Nichol- 
son, but  njwtt  that  point  the  cTldence  wholly 
falls.  The  case,  as  to  the  acknowledgment 
taken  by  Taliaferro,  Is  altogether  dlstlnguleh- 
aXAe  from  that  of  the  acknowledgment  taken 
by  Cooke.  Both  Oooke  and  Taliaferro  per- 
formed Judicial  fnnctlotts  In  taking  the  ac- 
knowledgments now  drawn  In  qnestion;  but,  In 
order  to  snstaln  the  action  of  Oooke,  we  would 
be  required  to  overturn  a  ^ng  line  of  well-eon- 
Bldered  cases  which  decided  the  precise  point, 
whUe,  In  order  to  hold  the  act  of  Taliaferro  In- 
Talid.  we  would  be  oUlged  to  extend  the  prind- 
Xde  of  those  dedakins.  We  would  have  to  de* 
ctde  that  a  corporator  In  an  eteemoeynary 
corporation  ha^l  In  It  a  dlsqnallfylng  pecu- 
niary Interest,  or  that  a  Judge  was  disquali- 
fied to  alt  In  jodgment  upon  a  case  to  whldi 
bis  debtor  or  creditor  was  a  party,  how- 
erer  trlrlal  the  debt  or  demand  might  be. 
We  thhik  to  do  so  would  be  most  taiezpedl- 
ent  and  nnwlse,  and  would  tend  greatly  to 
embarrass.  In  many  cases,  the  conduct  of 
affairs,  without  to  any  degree  promoting 
purity  In  the  administration  of  Justice.  There 
are  a  great  number  and  variety  of  circum- 
stances and  conditions  which  may  serve  to 
Incapacitate  a  person  to  act  Jodldally  with 
respect  to  a  subject,  hot  we  have,  of  course, 
confined  ourselves  to  a  discussion  of  those 
presented,  or  at  least  suggested,  In  this  rec- 
ord. 

We  are  of  opinion  that  the  deed  of  trust 
given  to  secure  the  Gloucester  Cliarlty 
School  waa  properly  admitted  to  record,  and, 
being  prior  In  point  of  time,  should  have 
been  given  precedence  over  the  deed  to 
Bland,  trustee.  As  tbe  sum  for  which  Fid- 
dler's Green  was  sold  will  be  exhausted  In 
satisfying  tbe  claim  of  the  Oloncester  Char* 
Ity  School,  It  is  unnecessary  to  decide  any 
other  question  In  the  case.  For  the  forego- 
ing reasons  tbe  decree  of  tbe  circuit  court 
of  Gloucester  county  must  l>e  reversed,  and 
a  decree  entered  In  accordance  with  this 
opinion. 


ATKINSON  T.  SMITH  et  sL 

(Sivreme  Court  of  Apppnls  of  ^rginia.  April 
16,  188ej 

EnonraiiT—  ETtDascs— Instbdotions— Adtsbsc 

POB0BBSIOM — RbQDISITBB. 

1.  Where  plaintiffs  in  ejectment  claim  title 
through  one  of  Beveral  heirs  of  the  original 
owner,  to  whom  sach  owner  devised  it  to  tiie 
excluBum  of  the  other  heirs,  and  the  will  has 
befD  lost,  eWdpnce  of  a  witnt^sn  who  baa  exam- 
ined the  records  of  the  conrts  where  the  will 
woold  probsbij  be  recorded  that  such  records 
do  not  contain  any  record  of  the  wUl  ii  admls- 


idble  to  account  tor  the  nonprodnctlon  of  the 
will  or  a  copy. 

2.  Where  plaintiffs  In  ejectment  deraign 
title  through  a  son  of  the  original  owner,  deeds 
to  such  son  from  his  brothers,  conveying  to 
him  any  Interest  which  they  would  have  In- 
herited had  their  father  died  intestate,  and  re- 
citing that,  under  Vie  will  of  their  father,  he 
was  entitled  to  the  land,  are  admissible  in  evt- 
dence  in  the  absence  of  the  will. 

8.  Adverse  possession,  to  t>e  effectual,  must 
be  maintained  under  a  claim  or  color  of  title. 

4.  There  is  no  presumption  that  adverse 
poBsespioQ,  once  proved,  continnes  till  tbe  con- 
trary appears;  but  its  continuance  tor  the  stet- 
utory  period  imder  a  claim  or  color  of  title  must 
be  proved. 

6.  Requested  Instructions  sufficiently  cov- 
ered by  Instructlous  already  given  are  properly 
refused. 

6.  Where  defendants  in  ejectment  claim 
tltie  by  adverse  possession,  it  is  error  to  refuse 
en  tnstmctlon  for  defendant  that  plaintiffs  can 
recover  only  on  ttie  strength  of  their  own  title. 

7.  It  is  reversible  error  to  give  an  instruc- 
tioQ  which  assumes  that  a  mesne  grantor  of 
plaintiffs  had  the  legal  title  from  the  common 
grantor  and  snthorfzes  the  jury  to  find  for 
plaintiffs  if  they  have  acquired  the  title  of  such 
mesne  grantor,  without  tracing  the  title  to  Ito 
original  service,  unless  defendant  has  shown 
title  by  adverse  possession. 

Error  to  hustings  court  of  Manchester. 

Ejectment  by  Edward  H.  Smith  and  others 
against  Samuel  D.  Atlduson.  From  a  Judg- 
ment for  plaintiffs,  defendant  brings  error. 
Reversed. 

D.  Ii,  Pulllam,  for  plaintiff  In  error.  W. 
H.  Mercer  and  W.  Z.  Olopton,  for  defendanto 
in  aror, 

RIELT,  J.  No  ground  waa  assigned  In 
support  of  the  demurrer.  No  defect  in  the 
declaration  waa  pointed  out  It  ts  In  the 
usual'  form  and  sufBdent  The  demurrer 
was  properly  overruled.  Nor  did  tbe  conrt 
err  in  admitting  the  testimony  of  MaJ.  Nash. 
The  plaintiffs  claimed  tbe  land  through  Rob- 
ert Michaels,  and  be  claimed  it  through  his 
father.  PhUlp  Michaels,  who  left,  besides  his 
son  Robert,  two  other  sons,  Albert  and 
James,  as  his  only  children  and  heirs  at  law. 
The  deeds  from  Albert  and  James  to  Robert, 
conveying  to  him  any  Interest  in  the  prop- 
erty which  they  would  have  Inherited  If 
their  father  had  died  intestate,  became  nec- 
essary evidence  in  support  of  the  plaintiffs* 
tltie.  These  deeds  recited  that  Robert  Mi- 
chaels was  entitled  to  the  land  under  the 
will  of  his  father,  wUch  at  least  made  It 
proper.  If  not  necessary,  to  introduce  tbe  will 
as  evidence,  or  explain  the  failure  to  do  so. 
It  was  proved  by  James  M.  Perdue  that 
Philip  Michaels  moved  from  Manchester  to 
Henrico  county,  where  he  afterwards  lived 
In  order  to  account  for  the  failure  to  pro- 
duce tbe  alleged  will  of  Philip  Michaels, 
Maj.  Nash  was  Introduced,  and  simply  testi- 
fied tbat  he  had  carefully  examined  the  rec 
ords  of  the  clerk's  office  of  the  county  conrt 
of  Chesterfield,  and  of  the  chancery,  hust- 
ings, and  circuit  courte  of  the  city  of  Rich- 
mond, and  of  the  county  court  of  Henrico,— 
the  records  of  tbe  circuit  court  having  bers 
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destroyed  hj  fire  in  April.  1865,— and  that  be 
could  not  find  an^  will  of  PliUip  Michaels 
recorded  In  either  of  the  said  courts.  It  is 
difficult  to  perceive  upon  what  ground  the 
admission  of  his  testimony  could  be  consid- 
ered erroneous.  The  defendant  also  except- 
ed to  the  Introduction  as  evidence  of  the 
deeds  from  Alhert  and  James  Michaels  to 
Robert  Michaels,  above  referred  to.  l^ey 
constituted  relevant  and  material  links  In 
the  chain  of  the  plaintiffs'  title.  In  the  ab- 
sence of  any  will  of  Philip  Michaels  devis- 
ing the  property  to  his  son  Robert,  and  the 
ezclnsion  of  them  would  dearljr  have  been 
erroneous. 

On  the  trial  the  defendant  asked  the  court 
to  give  nine  separate  Instructions  to  the  Jury, 
all  of  which  the  court  refused,  and  In  lien 
thereof  gave  five  instructions  of  its  own.  In- 
structions Nos.  3  and  6,  which  were  asked 
for  by  the  defendant,  were  plainly  errone- 
ons,  and  properly  refused  by  the  court.  No. 
3  ennndated  the  doctrine  that  simple  ad- 
'verse  possession  by  the  defendant  of  the 
land  In  controversy  for  the  period  of  15  years 
barred  the  right  of  all  [>ersons  to  recover  it 
from  him,  without  requiring  that  such  pos- 
session should  be  under  either  a  claim  or 
color  of  title,  or  defining  Its  nature,  or  how 
it  should  be  evidenced.  It  was  plainly  con- 
trary to  law.  No.  6  was  objectionable  in  sev- 
eral particulars.  It  is  suffident  to  note  that 
the  latter  part  of  It  annoimcea  that  adverse' 
possession,  when  once  proved,  is  presumed 
to  continue  until  the  contrary  appears.  Ad- 
verse possession  is  not  a  matter  open  to  pre- 
sumption, but  Its  continuance  for  the  statu- 
tory period  under  a  claim  or  color  of  title  Is 
required  to  be  proved.  All  of  the  other  in- 
structions asked  for  by  the  defendant,  ex- 
cept 1  and  2,  were  fully  covered  by  those  of 
the  court,  and  in  language  free  from  am- 
biguity and  more  pertinent  to  the  evidence 
than  in  the  form  in  which  some  of  them  were 
asked  for  by  the  defendant  Instructions  1  and 
2,  as  asked  for  by  the  defendant,  were  as 
follows:  "(1)  The  court  Instructs  the  Jury 
that  the  plaintiffs'  right  to  recover  depends 
upon  the  strength  of  their  title,  not  upon  the 
weakness  of  the  defendant's  title,  or  the  ex- 
hibition of  defects  in  the  defaidanrs  title, 
and  that  the  defendant  may  maintain  his  de- 
fense by  the  failure  of  the  plaintiffs  to  show 
that  a  better  title  is  in  them  than  is  in  the 
defendant,  or  by  the  defendant  showing  the 
title  is  not  In  the  plalntifls,  but  in  some  one 
else.  (2)  The  court  Instructs  the  Jury  that 
the  possession  of  land  by  a  party  claiming 
It  as  his  own  in  fee  Is  prima  fade  evidence 
of  his  ownership  and  seisin  of  the  land,  and 
that  it  iB  incnmbent  upon  the  plalnUfla  in 
an  action  of  ^ectment  to  prove  and  show  in 
them  a  good,  perfect,  and  sufficient  title  to 
the  land  to  enable  them  to  recover  from  the 
defendant**  These  Instructions  dednre  the 
burden  that  the  law  places  upon  every  plain- 
tiff in  cdectment  except  In  certain  q;ieclal 
eases,  to  which  dau  this  case  does  not  be- 


long, and  were  directly  ai^cable  to  tibie 
case,  and  had  been  asked  for  by  the  defend- 
ant; and,  as  the  court,  In  Its  instruction  No. 
1,  defines  what  it  is  necessary  for  a  defend- 
ant to  establish  who  claims  title  by  adverse 
possession.  It  would  have  been  proper  for 
the  court  under  such  drcnmstances  to  give 
instructions  1  and  2  asked  for  by  the  defend- 
ant Besides,  the  Instructions  being  perti- 
nent and  proper,  the  refusal  to  give  them 
WHS  calculated  to  mislead  the  Jury.  A  de- 
fendant in  possession  of  land,  when  sued  in 
ejectment,  stands  upon  his  possession;  aud 
the  law  requires  nothing  at  his  hands  in  de- 
fense until  the  plaintiff  has  made  out  a  pri- 
ma facie  title  and  shown  a  present  right  un- 
der it  to  recover  the  land. 

Instruction  5,  given  by  the  court,  was  In 
these  words:  "The  court  instructs  the  Jury 
that  if  they  believe,  from  the  evidence,  that 
James  Neeson  purchased  the  lot  in  question 
from  D.  K.  Welaiger,  on  the  1st  day  of  Jan- 
uary, 1872,  and  took  a  deed  for  the  same, 
which  was  duly  admitted  to  record  on  the 
5th  day  of  January,  1872,  and  that  the  plain- 
tiffs In  the  declaration  named  are  the  heirs 
at  law  of  James  Neeson,  they  must  find  for 
the  plaintiffs,  unless  they  shall  be  satisfied, 
from  the  evidence,  that  S.  D.  Atkinson,  the 
defendant  In  this  suit  under  a  claim  or  color 
of  titie,  has  liad  actual,  open,  visible,  con- 
tinuous, exdusive,  notorions,  and  uninter- 
rupted poBseraion  oC  the  said  lot  Cor  a  period 
of  fifteen  consecnUre  years  at  some  time 
previous  to  the  Institution  of  the  suit"  This 
instruction  assumes  as  a  starting  p<^nt  that 
D.  K.  Weislger  had  the  legal  titie  to  the 
land  in  controversy,  and  only  required  the 
Jury  to  bdieve,  from  the  evidence,  that  he 
had  sold  and  conveyed  it  to  James  Neeson. 
and  that  the  plaintiffs  were  the  heirs  at  law 
of  Neeson  to  raititie  them  to  ncava  the 
land,  and  that,  if  the  Jury  so  believed,  then 
the  right  of  the  plaintifEs  to  recover  could 
only  be  defeated  by  adverse  possession  by  the 
defendant  for  the  statutory  period  under  a 
dalm  or  color  of  titie.  It  wholly  omits  to 
require  the  Jury  to  believe,  from  the  evi- 
dence, that  D.  E.  Weislger  and  those  through 
whom  he  claimed  were  the  legal  owners  of 
the  land.  It  fails  to  require  that  the  evidence 
should  disclose  a  claim  of  title  mnoing  back 
from  the  plaintiffs  through  those  under  whom 
they  claim  to  the  original  BouYce  of  title, 
or  to  a  common  sotuce  of  title  of  the  plaln- 
tura  and  the  defendant,  or  even  that  the 
plaintiffs  or  those  through  whom  th^  dlalm 
had  held  possesslcm  of  the  land  under  a  claim 
or  color  of  titie  for  IS  years.  Every  require- 
meut  of  the  plaintiffs  under  the  instruction 
might  be  shown  by  the  evidence,  and  yet 
without  any  titie  in  them  to  tlie  land  or  the 
right  to  recover  It  being  ahown.  StiU,  if  the 
Jury  simply  believed  that  the  evldraoe  esftab* 
Ushed  what  the  Instruction  specified,  they 
were  directed  to  find  a  verdict  for  the  plain- 
tiffs, unless  the  defendant  had  held  the  It™* 
by  advenaiy  posseaslcm  as  defined  by  the 
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court  ThlB  court  has  frequently  held  that, 
althoogh  an  instruction  was  erroneous,  yet, 
it  It  can  be  plainly  seen  that  the  defeated 
party  was  or  could  not  have  been  prejudiced 
by  It,  It  will  not  reverse  a  Judgment  because 
of  such  error;  but  the  nature  of  the  instruc- 
tion In  this  case,  so  shown  to  be  erroneous, 
and  the  character  of  the  evidence,  render  It 
Impossible  for  us  to  say  that  the  plalntlfl 
in  error  was  not  j>rejudlced  by  it. 

It  being  necessary,  therefore,  for  snch  error, 
to  reverse  the  Judgment  of  the  hustings  court. 
It  is  unnecessary  to  consider  the  refusal  of 
the  court  to  set  aside  the  verdict  on  the 
ground  that  It  was  contrary  to  the  law  and 
evidence,  and  award  the  defendant  a  new 
trial,  as  any  comment  on  the  evidence,  in 
the  view  of  the  trial  rendered  necessary  by 
our  conclusion,  would  manifestly  be  Improp- 
er. Mor  Is  it  necessary  to  notice  the  other 
bnifl  of  exception,  as  they  relate  to  matters 
connected  with  the  last  trial,  and  are  such 
as  are  not  likely  to  occur  upon  a  snbsequ^t 
triaL  For  the  error  of  the  court  In  giving 
Instruction  No.  5.  its  Judgment  must  be 
reversed,  the  verdict  of  the  Jury  set  aside, 
and  a  new  trial  awarded  the  plalntlfCs  In 
^erroE, 


OS  Va.  «S) 

HUTCmNS  V.  HTJTCHIN8. 
(Snprane  Gotut  of  Appeals  ot  Virginia.  April 

DivoHCB— DisiKTion— What  CoNSTrnma. 

Where  the  parents  of  the  hosband  with 
whom  the  wife  is  required  by  the  husband  to 
live  treat  her  with  cruelty,  she  is  justified  in 
seeking  the  protection  of  ner  Mends,  wU^ont 
being  guilty  of  deserting  her  husband,  ho  as 
to  entitle  him  to  a  divorce  on  that  ground. 

Appeal  from  circuit  court,  Warwick  coun- 
ty. 

Bin  TnttalU  C.  HntdUns  against  Jennie 
Hntchlns  for  a  divorce.  There  was  a  decree 
dismissing  the  complaint,  and  complainant 
appeals.  Affirmed. 

W.  i.  Nelma,  for  appellant.  M.  T.  Hughes, 
tor  appellee. 

KEITH,  P.  TuthlU  a  Hutchlne,  the  ap- 
pellant, was  married  in  the  city  of  Brooklyn 
to  Jennie  Squibb  in  September,  1883,  and  on 
the  2d  of  February,  1892,  filed  a  bill  in  the 
circuit  court  of  Warwick  county  praying  for 
a  divorce  a  mensft  et  thoro.  He  alleges  that 
after  their  marriage  they  resided  for  a  num- 
ber of  years  in  the  city  of  Brooklyn,  and 
then  removed  to  Warwick  county,  Va.,  where 
he  and  his  father  purchased  a  farm.  The 
pnrchase  was  made  In  the  name  of  the  father, 
who  contributed  a  large  share  of  the  pur- 
chase money,  but  there  was  an  understand- 
ing that  as  soon  aa  he  could  contribute  one- 
half  of  the  pnrchase  price  a  half  interest 
would  be  conveyed  to  him.  The  farm  con- 
tained 152  acres,  and  had  upon  it  a  good 
dwelling  house  and  onthooses.   In  accord- 


ance with  this  arrangement,  appellant,  his 
wife,  two  children,  his  father  and  mother 
moved  into  the  farm  house.  The  appellant 
continued  to  work  in  New  York,  where  he 
could  earn  good  wages,  and  this  separation 
soon  became  a  cause  of  complaint  on  the 
part  of  the  api>ellee.  She  grew  discontented 
with  life  on  a  farm  and  in  the  same  house 
with  the  father  and  mother  of  appellant,  and 
urged  him  to  build  a  separate  home  for  her, 
which  it  seems  appellant  felt  unable  to  do, 
and  so  informed  her,  insisting  that  the  home 
in  which  they  lived  was  owned  jointly  by 
bis  father  and  himself,  and  was  comfortable 
and  commodious;  and  he  therefore  besought 
her  to  be  contented  until  he  was  In  a  finan- 
cial condition  that  would  enable  him  to 
gratify  her.  She  grew,  however,  more  and 
more  discontented,  and  finally  declared  her 
intention  of  deserting  him,  which  she  short- 
ly thereafter  did  by  removing  to  the  state  of 
New  Jersey,  where  she  Is  now  living  with 
her  friends.  These  are  the  principal  alle^- 
tioDS  of  the  bill,  which  concludes  with  the 
prayer  that  she  may  be  required  to  answer  it 
under  oath,  that  a  divorce  a  mensfi.  et  thoxo 
may  be  granted,  and  that  appellant  may  have 
the  custody  of  the  children.  To  this  bill 
Mrs.  Hutchlns  filed  her  answer  under  oath, 
in  which  she  avers  that  from  the  time  of 
their  marriage,  in  1883,  until  she  came  to 
Virginia,  in  1888,  she  and  her  husband  lived 
together  quietly  and  happily;  that  until  De- 
cember, 1891,  she  lived  In  the  house  with 
her  husband's  parents,  and  that  it  is  true 
she  became  discontented,  because  her  motber- 
In-law  was  abusive  and  cruel,  and  frequent- 
ly assaulted  her,  so  that  she  required  the 
assistance  of  neighbors  to  dress  her  wounds; 
that  she  Informed  her  husband  that  unless 
he  could  provide  a  home  for  her  she  would 
be  compelled  to  resort  to  her  fjriends  for  pro- 
tection; t^t  she  besought  him  to  give  her  a 
home,  if  only  a  log  cabin,  that  she  might  get 
rid  of.  the  wretched  life  she  was  then  living. 
He,  however,  afforded  her  no  relief,  and  she 
then  Informed  him  that  she  could  endure  no 
longer  the  cruelty  to  which  she  had  been 
subjected,  and  she  thereupon  returned  to  her 
friends.  She  declares  her  affection  for  her 
husband,  denies  an  intention  to  desert  him, 
and  avers  her  willingness  to  return  when- 
ever be  will  give  her  a  home,  and  protec- 
tion against  insult  and  cruelty.  Depositions 
were  taken  on  both  sides,  from  which  it  ap- 
pears that  the  appellee  led  anything  but  a 
happy  life  with  her  mother-in-law,  who  seemc 
to  be  an  overbearing,  quarrelsome,  dictato- 
rial woman,  and  so  little  accustomed  to  re- 
strain and  control  her  tongue  and  tempei 
that  she  on  one  occasion.  In  the  presence  of 
others,  accused  her  daughter  of  stealing,  and. 
this  charge  being  denied,  mutual  recrimina- 
tions followed,  which  finally  resulted  In  a 
serious  assault  by  her  upon  the  api>ellee. 
On  this  occasion  the  appellee's  head  was  cut 
so  that  her  hair  was  matted  with  blood 
which  ran  upon  her  clothes  and  upon  the 
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floor.  This  occurred  on  ThanksgirlBi  Da7» 
when  the  presence  of  Invited  ffuests,  wbo 
came  npon  the  scene  before  the  eTldences  of 
the  assault  had  been  remoyed,  and  who  wash- 
ed and  dressed  the  wound,  made  the  situa- 
tion all  the  more  mortifying,  and  this  It  was 
which  brought  afltOrs  to  a  crisis.  Looking 
to  the  statements  of  the  bill  and  answer  and 
to  these  undisputed  facts,  we  think  the  ap- 
pellee Is  well  warranted  In  charging  that  she 
has  been  cruelly  treated.  We  are,  of  course, 
aware  that  It  is  the  right  of  the  husband  to 
select  the  place  at  which  Iiis  family  shall 
live,  and  to  say  of  whom  the  family  circle 
shall  consist.  Notwithstanding  the  changes 
that  have  so  greatly  altered  and  ameliorated 
the  position  of  the  wife  before  the  law.  It 
still  remains  that  the  husband  Is  the  head  of 
the  family,  and  that  as  such  he  should  be 
obeyed  and  respected  as  long  as  be  deserves 
respect  and  obedience.  But  this  position  of 
dignity  in  the  family  carries  with  It  correla- 
tive obHgatlons.  He  owes  to  his  wife  the 
duty  of  protection  from  whatever  danger 
may  threaten  her,  and  to  permit  her  to  suffer 
cruelty  and  wrong  at  the  hands  of  another, 
even  though  that  other  be  bis  father  or  bis 
mother,  is  as  great  a  breach  of  doty  as 
though  they  proceeded  directly  from  blm.  It 
is  unnecessary  to  cite  authorities  to  show 
that  the  facts  of  this  case  establish  cruelty. 
They  come  within  the  most  restricted  deflol- 
tlon  of  cruelty.  A  long  series  of  vexations 
culminating  in  a  charge  of  larceny,  and  In  a 
rery  serious  assault,  committed  by  a  person 
greatly  her  physical  superior,  Is  such  cruelty 
as  Is  contemplated  by  our  statute  of  divorce. 
There  can  be  no  doubt  that  the  appellant  Is 
responsible  for  the  acts  of  his  mother.  "On 
the  principle  that  one  Is  responsible  for  what 
he  permits,  *  *  *  If  a  husband,  in  spite 
of  his  wife's  remonstrance,  keeps  in  his 
house  persons  who,  by  their  treatment,  put 
her  In  i>erll,  it  Is  cruelty  for  which  she  may 
have  a  divorce."  See  Blsh.  Mar.  &  Dlv.  (Bd. 
1S91)  S  1587;  Hall  v.  Hall,  9  Or.  452.  Appel- 
lant seems  to  rely  upon  the  case  of  Harris 
V.  Harris,  31  Grat.  13.  It  would  have  borne 
a  strong  resemblance  to  this  had  the  answer 
In  that  case  been  responsive  to  the  bill,  or 
had  the  averments  of  facts  In  the  answer 
been  sustained  by  the  evidence.  On  page  26 
the  learned  and  accurate  judge  who  deliv- 
ered the  opinion  says  the  "siKciflc  statements 
of  the  reasons  for  the  appellee  leaving  her 
home  and  her  husband,  which  are  given  as 
a  Justification  or  excuse  for  her  conduct,  are 
affirmative,  and  can  be  of  no  avail  as  do* 
feiise  without  proof  In  support  of  them.  I 
have  looked  most  carefully  through  the  rec- 
ord to  see  If  there  was  any  such  proof,  and 
there  is  absolutely  none."  In  this  case  the 
bill  Is  quite  full  and  precise  to  Its  allegations, 
and  demands  an  answer  under  oath,  and  the 
answer  Is  direct  and  positive  in  its  state- 
moita.  It  1b  In  many  material  respects  di- 
rectly reaptmsive  to  the  aU^atlons  of  the 
bill,  and  la  strongly  corroborated  and  sup- 


ported by  the  evidence.  A  man  wbo  mar- 
ries a  woman,  and  then  sends  her  to  Un 
among  strangers  in  a  family  where  she  wu 
the  recipient  of  such  treatment  as  Is  dis- 
closed In  this  record,  is,  in  our  Judgment, 
guilty  of  such  cruelty  as  fully  to  Justify  her 
In  seeking  the  i»rotection  of  her  friends,  snd 
we  are  therefore  of  opinion  that  the  decree 
of  the  circuit  court  which  illnmlnnoil  Us  UD 
Is  right,  and  must  be  affirmed. 


DANVHiLBI  STBBET-^AB  CO.  v.  PATMK 
(Supreme  Court  of  Appeals  of  Virginia.  April 
16,  1896.) 

Gabbisrs  —  Saow  ox  TitAca  —  tiroBussD  Dim- 
OULTT  OT  Co!rrRoi<— Dbobbi  or  Diuobiiob. 

Servants  of  an  electric  street-railwiT 
company  are  bound  to  l^now  the  difficulty  of 
controlling  a  cai  when  there  is  anow  «n  the 
rails;  and  where,  at  such  a  time,  th^  approad 
a  heavy  down  grade  at  such  nnusoal  wpted  aa 
to  cause  their  car  to  slide  down  the  trade, 
though  the  brakes  are  properly  set,  the  com- 
pany is  liable  for  injuries  to  a  passenger. 

Error  to  corporatl«i  court  of  cUj  of  Dan- 
ville. 

Action  by  Mary  B.  Payne  against  the 
Danville  Street-Car  Company  tor  peraonal 
injuries.  Prom  a  Judgment  In  favor  of 
plaintiff,  defendant  brings  error.  Affirmed. 

Cabell  &  Cabell  and  Betkeley  &  HarriMn. 
for  plaintiff  In  error.  Featroas  &  Baxxla  and 
A.  3.  Montague,  for  defendant  In  error. 

BUCHANAN,  J.  Mr&  Fayn^  the  plaintiff 
In  the  court  below,  sued  the  defendant  com- 
pany for  negligently  Inflicting  injuries  upos 
her  Tfblle  traveling  oa  one  of  Its  cars  «a  a 
psBsenger.  Upon  the  trial  of  tbe  cue  the 
defendant  company  demurred  to  the  evi- 
dence, and  the  court  gsve  Judgment  In  Cavor 
of  the  plalnQg.  To  that  action  of  the  coort 
this  writ  of  emv  was  obtained. 

Tbe  evidence  In-  the  case  shows  tlut  Ite 
plaintlfl^  on  a  cold  evening  bi  tin  noontb  of 
January,  1893,  became  a  passenger  on  one  of 
the  cars  of  the  defendant  company,  to  be 
carried  sometblng  over  a  quarter  of  a  mlk; 
When  the  car  lad  gone  about  one-half  of 
that  distance  It  attained  an  nnnaoal  nte  oC 
speed,  faOed  to  stop  at  the  point  where  abe 
was  to  leave  It,  ot  wlii<di  tbe  conductor  had 
notice,  and  In  fact  failed  to  stop  at  aH  from 
the  time  she  got  on  the  car  until  It  ran  a  dis- 
tance of  about  half  a  mile,  when  It  came  to  a 
violent  and  sudden  stop,  thereby  bnrUng  her 
from  her  seat  to  the  o^nalte  side  of  ttw  car. 
by  which  one  of  her  riba  was  brokcsi,  and 
other  painful  Injuries  wwe  Inflicted.  Tb» 
car,  which  was  moved  by  dectridty.  was  a 
double  motor,  equipped  with  safe  and  suita- 
ble appliances,  in  good  order,  and  manned  by 
a  motorman  and  conductor,  both  of  whom 
were  experienced  and  competent  The  track 
was  In. good  condition,  except  that  It  ms 
covenA  with  a  very  U^t  anow.  which  had 
fallen  Immediately  before  and  during  tbe 
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time  ttM  pUntm  waa  upon  the  car,  the 
tendeic7  of  which  wu,  aecordliiff  to  the  de- 
fendant's tfvldaice,  to  nute  the  track  slick, 
and  to  cause  the  wheels  of  the  ear  to  slide 
more  easily  vhen  locked  tbs  teakes.  The 
car  was  numlng  at  an  nmunial  rate  of  speed 
when  It  reached  a  cnrre  In  the  road  from 
which  point  there  was  a  beavT*  down  grade, 
when  the  motonnan  put  on  hlB  brakes  so  as 
to  be  able  to  control  it  as  It  ran  down  the 
gmde,  bnt,  findlns  that,  althongh  the  brakes 
locked  Its  wheels,  they  did  not  check  its 
apeed,  he  attempted  to  reverse  the  cnrrent 
<if  electricity,  but  owing.  It  la  claimed,  to  the 
snow  and  Ice  upon  the  track,  and  the  fact 
that  the  wheels  were  locked,  the  current 
conld  not  be  reversed.  The  result  was  tlut 
he  lost  control  of  the  car,  and  with  locked 
wheels  It  mshed  on  down  the  8llpp«7  track 
with  unabated,  perhaps  increased,  speed,  un- 
til the  trolley  broke,  and,  after  going  about 
60  yards  farther,  on  an  np  grade.  It  came*  to 
a  BDdd^  and  abrupt  stop,  causing  the  In- 
Jtirles  sued  for. 

The  counsel  of  the  defendant  admit  that 
where  an  injury  occurs  to  a  passenger,  and 
it  appears  that  It  was  caused  by  a  defect  In 
the  constmctlon  or  equipment  of  the  car- 
rier's vehicle,  or  by  anything  pertelnlng  to 
the  service  wli^  the  carrier  ought  to  con- 
trol, the  presumption  Is  that  the  Injnry  was 
caused  by  the  n^ligence  of  the  carrier;  and 
In  order  to  itfleve  Itstff  from  UaUlity  for 
soch  injury  it  nrast  show  that  it  was  the 
result  of  an  acddent  whitdi  the  utmost  dil- 
igence, skin,  and  foresight  could  not'  prevent. 
Railroad  Co.  v.  Morris,  81  Orat  200;  204; 
Booth,  8t  Ry.  Law,  i  SOL 

But  tiMiy  daim  that  the  evidence  In  this 
case  shows  that  the  dcfimdant^a  car  was  In 
good  condition,  and  properly  equipped;  Its 
motorman  and  conductor  competent  and  ex- 
perienced; and  Ita  trade  In  good  condltktn, 
except  so  Car  as  tt  was  affected  by  the  fbU 
of  snow.  This  slippery  condition  of  the 
track,  produced  by  the  tail  of  snow,  they 
Indst  was  such  "an  accident,  act  of  Clod,  or 
Tls  major"  as  relieved  the  defendant  from 
liability  for  the  injury  complained  of,  which 
was  directly  caused  by  it,  and  which  could 
not  have  been  prevented  by  the  utmost 
dfUgenee,  ddll,  and  f oresiffht  on  its  part 

A  slight  fiUl  of  snow  in  this  climate  in  the 
month  of  January  cannot  be  considered  as 
an  unexpected  and  otraordinaiy  ccmdltlon 
of  the  weatiher.  On  the  contrary,  it  Is  usual 
and  fteguent,  and  the  defendant  was  bound 
to  anticipate  and  take  Into  consideration  all 
such  weather  as  might  reasonably  be  ex- 
pected  In  tbe  cUmate  In  which  It  was  doing 
business,  and  the  effect  such  weather  would 
have  upon  Its  triuk. 

The  flact  that  there  was  a  slight  fall  of 
snow  Immediately  preceding  the  time  when 
the  car  uifved  at  the  heavy  down  grad^ 
and  became  more  difficult  to  control  on  ac- 
count of  the  slippery  condition  of  the  tisxik, 
caused  by  the  snow,  called  for  the  exercise 


of  tbe  utmost  dTDgenoe,  AJU,  and  fbreslgfat 
on  the  part  of  the  defendant  It  saw  that 
the  snow  had  been  and  was  falling.  It  knew 
what  effect  tt  would  have  upon  Its  track. 
This  Is  proved  by  the  motorman  and  con- 
ductor Ml  the  car.  It  was  its  plain  duty, 
therefore,  to  approach  the  point  where  the 
heavy  down  grade  on  the  track  commenced 
at  soch  a  rate  ct  speed  as  would  enaUe  it  to 
keep  the  car  under  controL  Instead,  how- 
ever, of  doing  this,  thp  evidence  shows  that 
the  ear  -mB  mnning  at  an  unusually  rapid 
rate  of  Qieed,  so  muidi  so  that  It  was  observed 
and  commented  upon.  The  result  of  this 
careless,  and,  under  the  drcmnstances,  reck- 
less, nmnlng  itf  the  car  was  that  idben  tt 
reached  the  point  wbere  the  heavy  down 
grade  commenced,  the  defendant  bad  lost  an 
control  over  it 

Other  acts  of  negligence  were  relied  on  In 
the  argument  of  the  case^  but  it  Is  mmeces- 
sary  to  consldw  them,  as  the  Injury  com- 
I^ained  of  was  clearly  the  result  of  the  de- 
fendant's faOnre  to  exerdse  that  degree  of 
dllieence,  Bklll,  and  fore^bt  which  tbe  law 
Imposed  In  tiie  management  of  Its  car  In  the 
particular  above  referred  to  and  discussed. 

We  are  of  opinion  that  the  Judgment  of  the 
trial  court  la  plainly  tight  and  must  be 
affirmed. 


(M  TS.  140 

BHM0N8  et  nx.  V.  PIDOOOK  ct  aL 
Supreme  Ooort  of  Appeals  of  TlriMa.  April 
28,  189a) 

InoironoK— Mono!t  to  I)ibb«i.vb— CoirrntnAHCB. 

An  application  to  continue  a  motion  for 
the  diasolntlon  of  an  laj^nctlon,  becanae,  after 
the  motion  was  served,  plalntia  was  unable  to 
obtain  certain  affidavits  alleged  to  be  material, 
will  be  denied,  where  it  appears  that  the  in- 
junction was  granted  long  enongh  before  ihe 
motion  to  dissmve  was  made  for  plaintiff  to 
hare  procured  the  affidavits  refened  to.  if  ht 
had  cfiosen  to  do  so. 

Appeal  from  circuit  court,  Culpeper  county. 

Proceedings  In  injunction  by  J.  B.  Bmmons 
and  Battle  C.  Emmons  against  J.  N.  Pldcodt 
and  another.  From  a  decree  dissolving  the 
Injunction,  plaintiffs  appeaL  Affirmed. 

Btxey  &  Barbour  axtA  J.  O.  Qibson,  for 
pellants.         &  Jeffries,  B.  B.  Lewis,  and 
Jos.  Christian,  for  appelleea. 

HABRISOM,  J.  This  case  is  before  this 
court  on  an  appeal  from  a  decree  dissolving  an 
injimctl<m  awarded  the  appellant  on  the  16^ 
day  of  April,  1891. 

Tbe  only  error  assigned  Is  that  the  drcuK 
court  refused  tee  continue  the  cause  on  th* 
motion  ot  appellant,  and  dissolved  the  In- 
Jnnettott.  The  notice  was  given  Hay  30, 
18M,  that  the  motion  to  dlssirive  tbe  injunc- 
tion would  be  made  June  5,  18M. 

The  motion  to  contlnne  Is  supported  by  an 
affidavit  of  appellant  setting  forth  that  im- 
mediately upon  receiving  notice  that  the  mo- 
tion to  dissfdve  would  be  made^  he  had  en- 


Digitized  by 


Google 


906 


24  SOUTHEASTERN  REFORTEB. 


deaT<a«d  to  see  his  connsel,  but  found  them 
absent  from  home  attending  to  other  busi- 
ness, and  tbat  they  did  not  return  In  time  for 
him  to  secure  the  affldarlts  of  certain  wit- 
nesses who  were  tetnporarlly  absent  from  the 
state,  and  that  he  thoogtit  these  affldarits 
were  materioL  It  does  not  appear  why  ap- 
I>^iant  failed  to  secure  the  desired  affldaTits 
between  the  time  the  Injunction  was  grant- 
ed and  the  notice  to  dissolve  was  given. 
During  this  time  be  did  nothing,  showing  no 
dispoaltlon  to  prepare  liis  case,  until  Inform- 
ed of  appellees'  purpose  to  ask  for  a  dissolutl<m. 

Questions  concemlDg  the  continuance  of 
motions  for  the  dissolution  of  Injunctions 
may  be  regarded  as  subject  to  the  exercise 
of  a  sound  legal  discretion,  but,  since  courts 
of  equity  are  regarded  as  being  always  open 
for  the  granting  of  preliminary  injunctions, 
or  to  reinstate  them  after  being  Improperly 
dissolved,  an  application  to  continue  a  mo- 
tion for  a  dissolution  will  not  be  received 
with  favor,  and  the  continuance  will  only  be 
granted  upon  a  showing  of  the  very  gravest 
necessity.  2  High,  InJ.  (3d  Ed.)  f  1611. 

This  court  has  said,  in  Radford's  Bx'rs  v, 
Innes*  Ex'z,  1  Hen.  &  M.  8,  an  opinion  re- 
peatedly and  widely  cited  with  approval, 
that  the  general  rule  Is  never  to  continue  a 
motion  for  the  dissolution  of  an  Injunction 
unless  for  some  very  great  necessity,  be- 
cause the  court  is  always  c^en  to  grant  an 
injunction  whenever  It  shall  appear  proper 
to  do  so,  and  because,  too,  the  plalntlCT  shonld 
always  be  ready  to  prove  his  bill.  See,  also, 
Ingles  V.  Straus  (Va.)  21  S.  E.  400. 

It  appearing  that  this  Injunction  was  al- 
lowed long  enough  before  the  motion  to  dis- 
solve was  made  for  appellant  to  have  secured 
the  affidavits  referred  to,  if  he  had  chos^  to 
do  so,  the  circuit  court  did  right  in  refusing 
to  grant  the  continuance.  There  Is  nothing 
In  the  record  tending  to  prove  the  auctions 
of  the  bill,  and  the  answers  and  accompany- 
ing affidavits  filed  by  appellees  make  it  clear 
that  the  Injunction  was  properly  dissolved. 

For  these  reawma  the  decree  appealed  trom 
is  affirmed. 

.    (S7  Va.  BOl) 
ORANFOED  PAVING  CO.  v.  BAUH  et  aL 

(Supreme  Oonrt  of  Appeals  of  Virginia.  April 

23.  1806.) 

HlSHWATB— FbOCSBDIMOS  TO  EIsrABLISH— Dahagu 
— AWABD  or  CoUHIBatOHSBS— Whsh 
DiBTUBBBD. 

1.  It  must  oe  %  veiT  dear  case  of  hiade- 
qnate  compeosatkm  tot  luid  taken  fw  a  street 
use  to  jasufy  the  court  In  distorblng  the  award 

of  commissioners, 

2.  la  proceedings  to  assess  damages  for 
land,  taken  for  a  nrnd,  belonging  to  the  owners 
of  a  stone  quarry  of  S  acres.  It  aK>eared  that 
the  amoont  taken  was  one-sixth  of  an  acre, 
and  one-fifth  of  the  quarry  yard  lying  between 
the  qoarry  and  a  river  on  wnich  toe  stone  was 
transported,  and  on  which  it  was  necessary  to 
keep,  on  a  barge,  a  steam  boiler  used  to  ran 
a  Gteam  drill.  The  evidence  showed  that  not 
halt  the  yard  had  been  covered  with  quarried 


stone  at  any  one  time;  that,  as  the  stone  was 
qnarried,  the  yard  was  enlarged;  that  the  pipes 
rmining  from  the  boiler  to  the  drill  could  be 
protected  at  a  nominal  expense  where  the  road 
would  pass  over  ihem;  that  the  road  would  be 
but  little  in  the  way  of  a  railroad  trade  from 
the  quarry  to  the  river,  in  case  it  became  de- 
sirable to  lay  ore:  and  that  It  would  be  bnt 
little  exiiense  to  gi^e  timely  warning  to  trav- 
elers of  danger  from  blasts.  The  owner's  wit- 
nesses based  their  estimates  of  damages  of 
thousands  of  dollars  on  the  theory  that  the  road 
would  render  the  qnarry  absolutely  valueless, 
and  the  estimates  were  so  extravagaat  as  to 
be  of  no  value.  Held,  that  ao  award  of  (600 
by  the  commissionerB  should  not  be  diaturbed. 

Error  to  circuit  court,  Alexandria  county. 

Proceedings  to  establish  a  public  road,  in 
which  the  Cranford  Paving  Company  appeal- 
ed to  the  circuit  court  from  the  judgment  of 
the  county  court  approving  the  report  of 
commissioners  awarding  such  company  $600 
for  land  taken  for  such  road.  From  a  judg- 
ment affirming  the  judgment  of  the  county 
court,  the  c(Hnpany  brings  errw.  Affirmed. 

J.  M.  Wilson,  P.  J.  Brennan,  and  A.  A. 
Hoehllng,  Jr.,  for  plaintiff  In  error.  John 
Critcher  and  B.  H.  PhUlIps,  for  defmdimta  In 

error. 

RIELT.  J.  This  is  a  writ  of  erttir  to  a 
judgment  of  the  circuit  court  of  Alexandria 
county,  afELrming  a  judgment  of  the  county 
court.  It  presents  for  decision  but  a  single 
question,  and  that  is  whether  or  not  the 
amount  allowed  the  plaintiff  in  error  as  dam- 
ages Is  a  just  compensation  for  the  use  of  Ita 
land  which  is  taken  for  the  public  road  es- 
tablished through  it 

The  Cranford  Paving  Company  owna  a 
stone  quarry  of  three  acres  on  the  aonth 
side  of  the  Potomac  river,  which  It  has 
woAed  back  into  the  hill  about  100  feet  from 
the  original  water  line  and  about  150  feet 
from  the  present  water  line,  the  line  having 
been  extended  out  Into  the  river  about  SO 
feet  by  the  deposit  of  refuse  material  from 
the  quarry.  The  court  ordered  the  road  to 
be  established  across  the  yard  of  the  com- 
pany, which  is  the  space  that  Interrenea  be- 
tween the  present  line  of  the  river  and  the 
face  of  the  quarry,  and  Is  used  In  thmsport- 
Ing  the  stone  from  the  face  of  the  quarry 
to  the  flatboats  In  the  river  which  convey  It 
to  maiket,  and  also  as  a  place  for  storing 
the  surplus  stone.  This  yard,  at  the  time 
the  road  was  established,  was  247  feet  long 
and  150  feet  wide,  and,  as  the  road  Is  30  feet 
wide,  the  ground  taken  for  the  use  of  the 
road  Is  a  strip  247  feet  long  and  30  feet  wide, 
which  is  less  than  one-sixth  of  an  acre.  The 
road,  which  was  established  by  the  court, 
is  altogether  2i/b  miles  long,  and  was  prov- 
ed to  be  of  great  convenience  to  the  public 
generally,  and  also  to  the  proprietors  of  the 
lands  through  which  It  passes,  all  of  whom, 
except  the  plaintiff  In  error  and  one  other, 
donated  the  right  of  way.  The  viewers  who 
located  the  line  of  the  road  were  of  opinion 
that  the  establishment  of  the  road  would  be 
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■mi  cnch  gna-t  cosvvulence  ud  benefit  to  the 
paving  oompany  and  such  other  penon.  that 
tli«y  aSa*  were  not  entitled  to  an;  damage. 
After  ttae  rlewers  had  recommended  that  the 
road  be  «ttabUshed,  and  the  county  court  had 
«ntered  an  order  to  that  end.  It  appointed, 
MM  required  by  the  statote,  fire  disinterested 
freeholders  of  the  cooBty,  ss  oommisslonets. 
whose  duty  it  was  to  meet  upon  the  land  of 
the  paring  company  and  ascertain  what  was 
a  Just  compensation  for  its  land  that  was  so 
taktn.  Tbey  met  upon  the  land,  and,  after 
viewing  K  and  bearing  all  the  evidence  pro- 
dttced  before  them,  and  having  the  assist- 
ance of  eminent  counsel  on  each  side  of  the 
controversy,  reported  to  the  court  that  for 
ttie  land  taken  for  the  use  of  the  road  and 
tor  the  damage  to  the  residue  of  the  land  of 
the  company  beyond  the  peculiar  benefits  to 
be  derived  In  respect  to  snch  residue  from 
■establishing  the  road,  the  sum  of  $600  was  a 
Just  compensation.  Thekr  report  is  to  be  re- 
garded as  conclusive  on  the  question  of 
damages  until  It  Is  shown  to  the  satisfaction 
of  the  court  to  be  Insufficient  Mitchell  t. 
Thornton,  21  Orat.  164:.  The  ci»nnil88l«ia« 
returned  with  their  reiport  all  the  evidence 
that  was  produced  before  them,  and  this,  to- 
gether with  the  report  Itself,  was  all  that 
was  before  the  oouit  affecting  the  matter  of 
compensation  or  damages  when  the  report 
came  before  the  court  for  conflnnatlon.  No 
other  or  additional  evidence  was  produced, 
and  the  matter  conies  before  us  In  the  same 
way. 

When  It  becomes  aecessary  to  ascertain 
what  Is  Just  compensation  for  land  taken  for 
a  public  use,  as  in  the  present  case,  the  stat- 
ute directs  that  the  coort  shall  appoint  five 
«lislntere8ted  freeholders  as  commissioners 
to  perform  this  duty,  and  requires  that  In 
its  performance  they  shall  themselves  view 
the  land  so  taken.  The  law  lays  great  stress 
upon  the  matter  of  the  view,  and  Justly  at- 
taches great  weight  to  the  report  of  the  com- 
missioners. They  are  greatly  aided,  as  they 
were  In  this  case,  by  the  evidence  of  their 
own  senses.  They  have  the  advantage  of 
swing  the  land  Itself  which  is  taken,  and 
Judging  as  to  its  value,  and  of  determining 
the  effect  of  the  opening  of  the  road  upon 
the  residue  of  the  tract  They  have,  as  they 
also  had  here,  after  having  their  attention 
qpeclaUy  drawn  to  the  element  of  damage 
relied  up<m,  the  opportunity  to  apply  the 
evidence  produced  before  them  to  the  subject 
of  the  controversy,  and  to  determine  the 
weight  to  be  given  to  Its  several  parts.  We 
are  without  the  benefit  of  their  opportunities, 
and  of  what  they  saw  and  were  the  Judges, 
and  it  should  be  a  very  dear  case,  indeed, 
of  inadequate  compensation,  to  Justify  the 
court  in  disturbing  their  sworn,  deliberate, 
and  disinterested  Judgment  as  disclosed  in 
their  report.  The  plaintiff  in  error  bases  its 
claim  that  the  sum  allowed  by  the  commis- 
sioners Is  Inadequate  compensation  for  the 
damage  It  will  sustain  from  the  establish- 


ment of  the  road  upon  sevtral  grounds, 
which  may  be  grouped  as  follows:  That  it 
will  prevent  the  free  use  of  Its  yard  in  trans- 
porting across  It  the  stone  from  the  quarry 
to  the  river  tor  shipment  and  also  as  a  de- 
pository for  the  stone  until  It  Is  shipped; 
that  it  wUl  also  Interfere  with  the  steam 
pipes  which  run  to  the  steam  drill  from  the 
boiler,  which  It  Is  necessary  to  keep  on  a 
barge  in  the  river  in  order  that  it  may  be 
moved  up  and  down  the  river  when  a  blast 
is  to  be  made,  lest  a  stone  may  be  hurled 
against  it  and  injure  It;  and  that  it  would 
prevent  the  laying  of  a  railroad  track  from 
the  river  to  the  face  of  the  quarry  and  the; 
running  of  trucks  to  haul  the  stone  to  the 
river,  In  case  this  should  become  necessary 
when  the  face  of  the  quarry  Is  worked  fur- 
ther back  ^m  the  river.  The  evidence  in- 
troduced by  the  paving  company  in  respect 
to  these  matters,  and  in  support  of  its  con- 
tention. Is,  in  the  main,  very  unsatisfactory. 
The  vrltnesses  for  the  piaintifl  In  error  based 
their  estimate  of  its  damages  upon  the  theo-. 
ry  that  these  obstacles  would  wholly  pre- 
vent the  quarry  from  being  worked,  and 
render  it  absolutely  valueless;  and,: acting 
upon  this  theory,  and  estimating  the  entire 
output  of  the  quarry  at  its  market  value,  as 
If  the  stone  from  the  whole  three  acres  wero 
quarried,  they  fixed  the  damages  at  thou- 
sands of  dollars.  But  the  evidence  furnishes 
no  Just  basis'  for  such  conclusion,  and  the 
estimates  of  these  witnesses,  in  the  face  of 
the  facts  shown  by  the  evidence,  are  b/o  ex-, 
traragant  and  unreasonably  as  to  be  value- 
less in  determining  whether  the  sum  allowed ' 
by  the  commissioners  is  a  Just  compensation 
to  the  paving  company. 

It  is  shown  by  the  evidence  that  the  de- 
mand for  the  stone  is  equal  to  the  supply, 
and  that  it  can  be  marketed  as  fast  as  it  Is 
quarried,  and  that  not  so  much  as  one-half 
of  the  yard  has  been  covered  over  at  any 
one  time  with  stone  that  has  been  quarried, 
and  that  generally  not  more  than  one-tenth 
is  so  covered;  and  to  this  It  may  be  added 
that  as  the  stone  is  quarried,  and  the  face 
of  the  quarry  poshed  forward,  the  size  of 
the  yard  will  be  correspondingly  enlarged. 
It  is  also  shown  that  there  are  never  more 
than  two  pipes  running  from  the  boiler  to 
the  drill,  and  generally  only  one,  and  that 
where  the  road  would  pass  over  the  pipes, 
each  pipe  could  be  thoroughly  protected  at  a 
nominal  cost  by  two  six-lncb  boards,  placed  ' 
side  by  side,  with  strips  across  their  ends  so 
as  to  coyer  the  pipe,  and  that  it  would  be ' 
slight  work  to  move  the  pipes  and  boards 
when  there  was  any  occasion  to  do  so.  It  is 
further  shown  that  in  case  it  should  become 
desirable  at  any  time  to  put  down  a  railroad 
track,  and  to  use  trucks  to  haul  the  stone 
from  the  quarry  to  the  river,  it  would  only 
be  necessary  to  cover  between  the  tracks 
with  earth  for  the  width  of  the  road,  and 
that  the  expense  of  doing  so  would  be  very 
slight   The  feaslbiUly  of  this  Is  too  obvious 
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for  sertons  dtscusslon.  The  estimates  of  the 
witnesses  for  tbe  plalntur  were  also  baaed 
upon  the  tbeory  that  pereons  traTeline  along 
the  road  might  be  Injured  by  stonea  thrown 
from  the  blasts,  and  damages  be  recovered 
against  the  paring  company  for  anch  Injury. 
It  la  disclosed  by  the  eridence  that,  whener- 
A  a  blast  is  now  set  ofC,  the  barge  contain- 
ing the  boiler  has  to  be  moved  away  from 
the  front  of  the  quarry,  to  prevent  the  boiler 
from  being  struck  and  Injured,  and  the  em- 
ployes always  go  to  each  side  of  the  site  ot 
the  quarry,  both  for  their  own  safety  and  to 
warn  any  persons  who  may  be  passin;; 
about  It  would  be  but  little,  if  any,  addi- 
tional trouble  and  expense  to  give .  timely 
warning  to  pawms  passing  along  the  road 
at  such  time  of  danger.  The  report  of  the 
commissioners  received  the  approval  of  both 
the  county  and  circuit  courts.  No  satisfac- 
tory reason  is  disclosed  by  tbe  evidence,  nor 
was  any  shown  in  argument,  for  disturbing 
it  The  JudgmMit  of  the  circuit  court  is 
therefore  afflxmed. 


(»  Va.  IB) 

BUBANK  V.  BARNES. 

(Supreme  Court  of  Appeals  of  Virginfa.  April 
28,  189&) 
EQcm— L&cns. 
Defendan*.  a  creditor  of  plalntiCfa  fa- 
ther, became  tlie  purchaser  of  his  debtor's 
fkrm,  floltl  under  a  judgment  and  as  part  pay- 
ment received  credit  for  two  judgmenta  against 
the  father,  amounting  to  less  than  $300,  which 
l)eIoDged  to  plamtiff,  and  were  asaigoed  to  de- 
feodunt  by  the  father,  claimiag  to  act  for 
plaintiff.  After  the  sale  defendant  allowed 
plaintiff  and  her  father  to  occnpy  the  land, 
rent  free,  for  10  years,  and  until  the  fathoms 
death,  during  which  time  platntUf  realized  over 
$t>00  from  the  sale  of  ties  and  ahioglea  cut  on 
the  place.  After  her  fath^s  death,  plaintiCT 
continued  in  possession  for  one  year  to  wind  np 
her  business,  and  then  sued  defendant  to  recov- 
er the  amount  of  the  judgments  which  she 
claimed  had  been  fraudulently  aasisued  to  de- 
fendant without  her  consent  HeM,  that  tbe 
bill  could  not  be  maintained  in  the  absence  of 
allegations  and  proof  of  specific  facta  show- 
ing adequate  excuse  for  plamtiff's  delay  in  as- 
aerting  her  alleged  rights. 

Appeal  from  circuit  court  Mecklenburg 
county. 

Bm  by  M.  K.  Bames  against  W.  H.  Shi- 
bank  to  recover  tbe  amount  of  two  Judgments 
alleged  to  have  been  owned  by  pUlntlff,  and 
fraudulently  assigned  to  defendant  without 
her  consent  From  a  decree  for  plaintiff,  de- 
fendant appeals.  Reversed. 

W.  E.  Homes  and  Coke  &  PIckreD,  for  ap- 
pellant W.  T.  Atkins  and  W.  W.  Henry,  for 
api>elle6; 

HARRISON,  J.  A  creditors'  bill  was  filed 
to  subject  to  the  payment  of  liens  a  farm 
owned  by  J.  J.  Barnes,  containing  830  acres. 
The  appellee,  M.  E.  Barnes,  the  daughter  and 
only  child  of  the  judgment  debtor,  filed  her 
petition  in  this  suit  asserting  and  asking  to 


have  paid  a  Judgment  lien  oC  VUlOO  tuSA  I9 
her  against  her  father. 

The  appellant,  W.  H.  Kubonlc,  an  ande  at 
the  appellee,  who  was  one  of  the  largest  oed- 
Itors  of  J.  J.  Barnes,  filed  a  petition  aft«  tbt 
sale,  asaerting  and  asking  to  liave  paid  twt 
mnall  Judgments,  one  for  9216.15  and  Interot, 
and  the  other  for  931.10.  with  interest  These 
two  judgments  are  tUed  with  the  petltioo.  and 
appear  to  have  been  assigned  to  the  apptiStt. 
31.  Kate  Barnes,  two  Judgment  creditws 
of  her  father,  and  by  the  father,  claiming  to 
act  for  his  daughter,  aadgned  to  tbe  petition- 
er. W.  H.  Eubank.  Tbe  land  was  acdd  under 
decree  of  court  and  appelant  became  the  pm^ 
chaser,  and  in  paying  his  purchase  money  re- 
ceived credit  for  the  two  Judgments  assoted 
In  his  petition.  A  deed  was  made  to  the  pur^ 
chaser,  and  the  case  continued  <m  the  docket 
for  the  purpose  of  selling  the  lands  of  ottxr 
Iiartles  to  the  suit  which  were  bound  by  tbe 
liens  audited  against  J.  J.  Barnes.  Ten  yean 
after  the  purchaser,  W.  H.  Eubank,  had  re- 
ceived his  deed  for  the  Barnes  farm,  the  ap- 
pellee, M.  K.  Barnes,  brings  this  salt  against 
bim.  In  which  she  allies  that  the  two  Judg- 
ments set  up  by  her  uncle  In  his  petition  is 
the  creditCHTs'  bill  suit,  and  purporting  to  be 
assigned  to  him  by  her  father,  were  In  bet 
her  property,  and  that  tbe  assignment  of 
thenl  by  her  father  to  her  uncle  was  without 
her  consent  and  a  fraud  npon  her  rights,  and 
that  appellant  well  knew  that  her  father  had 
DO  authority  to  make  the  assignment  hat 
notwltlistandlng,  he  bad  used  said  Judgments 
In  paying  for  said  land,  as  would  appear  from 
the  creditors'  suit,  which  was  stiU  pending 
on  tbe  docket,  and  which  she  asked  to  be  read 
In  connection  with  her  blU.  The  appellee 
asks  that  payment  of  these  two  Jodgmena 
may  be  decreed  to  ber.  and.  If  neceasaty,  tbe 
.land  bought  by  Eubank  resold  to  satisfy  the 
same.  This  bill  Is  demurred  to,  and  an  an- 
swer filed  by  aiH>ellant  denying  the  allega- 
tions of  the  bill,  and  asserting  that  the  as- 
signments to  him  of  the  Judgments  woe 
made  with  the  consent  authority,  and  full 
knowledge  of  tbe  appellee,  and  that  she  had 
never  gainsaid  or  questioned  the  validity  of 
said  assignments  from  the  date  thereof  unto 
after  the  death  of  her  Wiux,  a  period  of  mm 
than  10  years. 

There  are  a  number  of  defenses  set  up 
against  the  claim  of  appellee,  but  in  the  viev 
taken  of  tbe  case  by  the  court  It  Is  only  nec- 
essary to  consider  one  of  them. 

It  appears  from  the  record  that  J.  J.  Barnes 
was  an  old  man,  in  very  feeUe  health,  with 
no  other  family  but  the  appellee,  wbo  was  a 
shrewd  business  woman,  more  than  30  years 
old  at  the  time  this  sale  of  her  father's  land 
was  made.  J.  J.  Barnes  was  hopelessly  in- 
solvent the  proceeds  of  the  sale  of  his  farm 
paying  but  a  small  portion  of  his  Indebted- 
ness. In  this  helpless  condition  his  Iwotber 
In-law,  the  appellant  came  forward,  and 
bought  the  farm,  and  permitted  J.  J.  Banei 
and  his  daughter  to  occupy  and  use  it  as  they 
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had  8lWK/«  doDe  without  chuve  or  Interfer- 
ence oi  toy  sort  for  ten  tobeb,  antU  tbe  deatb 
of  J.  J.  Barnes,  and  tben  allowed  tbe  appel- 
lee to  runain  In  possession  for  aaa  year,  bi 
<kEder  tbat  sbe  mlgbt  wind  vp  her  bnsIneBB. 
The  erldence  abows  tbat  the  appellant  paid 
tbe  taxes  on  tbe  form  dnrins  this  entire  pe- 
riod except  two  years,  altboogb  It  was  agreed 
that  the  objects  of  his  boimtr  sboold  pi^  the 
taxes. 

It  further  appears  that  the  farm  was  folly 
worth  a  moaned  rent  of  per  annum,  and 
tbat  the  appdiee  was  an  active  bnslneea  and 
moneymaklng  woman,  exercising  entire  con- 
trol of  eTerythlng  in  connection  with  the 
farm,  and  that  during  her  occupancy  aba  sold 
and  realised  the  money  for  over  (600  worth 
of  ties,  shingles,  etc.,  from  tbe  place  with  oat 
objection  from  her  uncle,  the  appellant.  Aft- 
er her  father's  death,  and  after  more  than  10 
years  of  tree  nse  and  occupation  the  fathw 
and  daughter,  appellant  rented  his  farm  out, 
having  first  tOTlted  tbe  appellee  to  make  her 
home  with  him  in  fDtnr& 

As  long  as  appellee  was  allowed  to  ranaln 
In  possession  of  the  farm  with  all  of  Its  at> 
tendant  advantages,  nothing  was  heard  of  any 
claim  against  i^ipettant,  but,  Immediately  up- 
on the  farm  b^ng  rented  out,  thta  suit  was 
instituted,  charging  her  dead  fathor  with  con- 
spiring with  her  mde  to  defraud  her  out  of 
the  two  little  Judgments  that  now  eonsdtote 
the  subject  of  |hl8  controversy. 

In  cases  of  this  character  the  law  malms 
prompt  action  a  condition  iwecedent  to  re- 
lief. The  appellee's  bill  shows  10  years  of 
unexplained  dlence  and  Inaction.  For  such 
CMiduct  there  must  be  some  adequate  ex- 
cuse, and  that  excuse  m'ust  bo  set  out  on  the 
face  of  the  bin  and  proven.  In  sndi  a  case 
as  this  the  plalntifT  should  set  forth  speciflc- 
ally  what  were  tiki  Impediments  to  an  earlier 
prosecution  of  her  claim,  how  sbe  came  to 
be  so  long  ignorant  of  her  rights,  and  the 
means  used  to  fraudulently  keep  her  In  ig- 
norance, and  how  and  when  she  first  came  to 
a  knowledge  of  the  matters  alleged  In  bar 
bill.   Badger  v.  Badger,  2  WalL  05. 

The  bill  In  this  case  contelns  no  allegation 
that  appellee  was  ignorant  of  the  assign- 
meat  and  payment  of  these  judgments  to 
appellant,  and  the  record  contains  no  proctf, 
or  attempt  to  prove,  that  she  was  thus  ig- 
norant; and  It  is  ImpoBsiUe,  under  all  the 
drcomstances  of  the  case,  to  presume  other- 
wise than  tbat  these  judgments  were  as- 
signed with  her  full  knowledge  and  acquies- 
cence, if  not  with  her  positive  consent. 

Appellee  was  living  with  her  father  on  the 
farm  whoi  sold.  She  filed  her  petltiim  hi 
tbe  creditors*  Mil  suit  setting  up  a  judgment 
fw  91,000  owned  by  her,  and  did  not  then 
assert  these  two  judgments,  although  the 
owner  of  them.  If  her  present  pretenslim  be 
tme.  She  parted  with  tbe  evidence  of  bet 
ownership  of  these  two  judgments  when  the 
assignmenta  wen  delivered  to  ajqieUant  by 
her  father,  and  yet  In  a  period  of  more  than 


10  years  she  does  not  appear  to  have  ever  In- 
qiUred  of  her  father,  or  any  one  else,  as  to 
these  papers  upon  which  the  assignmenta  to 
her  were  written.  Appellee  knew  tbe  land 
waa  being  aiM  to  satls^  tbe  Uens  blndliur  it, 
as  far  aa  tiu  proceeds  would  reach,  and  yet 
she,  although  shown  to  have  an  eye  to  bo^- 
ness,  and  to  be  unusually  alert  In  protecting 
her  interests  of  every  sort,  allowed  the  land 
to  be  sold,  and  In  10  years  made  no  inquixy 
of  the  purchaser,  her  father,  or  any  one  else, 
as  to  why  these  judgments  had  not  been 
paid  to  her,  and  during  all  that  time  enjoyed, 
with  her  father,  the  uninterrupted  use  of  the 
farm  as  a  free  gift  from  its  owner,  against 
whmn  she  la  now  asserting  this  claim. 

If  appellee  ever  had  any  just  claim  to  these 
two  judgments,  she  has  sl^t  too  long  upon 
her  rights.  She  has  waited  until  her  fathm-, 
who  claimed  to  act  as  her  agent  and  attor- 
ney in  making  the  assignment,  and  who 
could  have  explained  the  transaction,  was 
dead.  She  has  waited  until  the  appellant 
is  out  of  TfotAet  10  years'  rent  ahd  $600  be- 
sides for  ties,  shingles,  etc,  taken  from  tbe 
pbuK,  daring  which  time  he  could  have  pro- 
tected himself  against  the  demand  now  made. 

There  are  other  drcnmstances  which  show 
that  the  case  stated  by  the  appdlee .  in  her 
UU  Is  without  merit,  but  It  is  unnecessary 
to  pursue  the  subject  further.  Enough  has 
beui  said  to  sbo^  that  the  defense  ni  laches 
and  acquiescence  is  fatal  to  appellee'a  claim. 

The.  relations  of  the  parties,  the  long  ac- 
quiescence hy  appellee  In  the  right  at  appel- 
lant, acquired  under  the  aaslgnmoit  made  by 
the  father  txa  her,  the  gross  laches  In  as- 
serting h»  rli^t  tQ  the  judgments.  If  she 
had  any,  are  sufficient,  under  all  the  circum- 
stances of  this  case,  to  Justify  a  court  of 
eqni^  in  ejecting  the  claim  and  dismissing 
Che  bill. 

For  these  reasons  the  decree  appealed  from 
must  be  set  aside  and  annulled,  and  this 
court  win  eater  such  decree  aa  the  court  be- 
low ought  to  have  entered. 


AIKEN  et  aL  V.  OONNBLLET  et  sL 

(Bt^rane  Oonrt  ot  Appeals  of  Vlr^nla.  April 

20. 180&) 

EqOITT— CONTISDAMCB— JOIKT  DETBiniANTS—DU- 

insuL. 

1.  It  U  not  error  to  proceed  with  a  hearing 
where  do  motiun  la  made  nor  cause  afaown  tor 
a  continuEDce. 

2.  Where  a  bill  is  filed  against  joint  defend- 
ants, and  is  taken  for  conteBsed  agaioat  one  or 
more  of  them  ft>r  want  of  a4>pearaDce,  and  one 
or  more  of  the  othtr  defendants  appear,  make 
defense,  and  disprove  complainant's  case,  the 
bill  ahonld  be  diamiaeed  aa  to  all  defeudasta. 

Appeal  from  drcnlt  court.  EUrfax  county. 

Bill  hy  Uary  J.  Aiken  and  others  against 
Margaret  Oonuelley  and  others  for  partition. 
From  a  decree  dismissing  the  blU,  com- 
plainants appeal  AOIrmed. 
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John  Orltcher,  tor  appellutts.  Moore  ft 
Kdth,  ior  aroelleea. 

BUCHANAN,  3.  Tbe  Appelltnti  UibIM 
that  the  circuit  court  erred  in  not  conttnnlng 
the  case  when  It  was  beard  and  the  UU  dla- 
mlssed.  The  ground  upon  which  they  baae 
this  contenticm  is  that  only  one  at  the  three 
defendants  to  the  Mil  bad  appeared  and  anr 
Bwered;  Uiat  the  bill  was  taken  for  con- 
fessed as  to  the  other  dtfendants;  that  no 
testimony  had  been  taken  to  establisb  the 
allegations  of  the  bill;  and  that  a  rule  pre- 
vailed In  the  circuit  court  of  that  circuit  not 
to  try  a  case  at  the  first  term  after  it  was 
brought,  in  the  absence  of  counsel,  unless 
both  parties  cone  en  ted. 

There  is  no  evidence  that  there  was  any 
such  rule  of  court  as  is  relied  on.  It  does 
not  appear  that  counsel  was  absent.  The 
record  shows  no  motion  for  a  continuance. 
The  court  did  not  err  In  hearing  the  case, 
since  no  motion  was  made  nor  cause  shown 
for  continuance.  DUlard  t.  Dillard's  £Vrs 
(Va.)  21  8.  E.  600-671. 

Upon  the  merits  the  injunction  ought  to 
liare  been  dissolved  and  the  bill  dismissed. 
It  Is  true  that  only  one  of  the  defendants 
had  appeared  and  answered. 

But  her  defense  was  not  personal  to  her^ 
self,  but  common  to  all  the  defendants. 
They  were  Jointly  interested  In  the  subject 
of  litigation. 

Where  a  blU  is  filed  against  two  or  more 
defendants  Joints  interested,  and  is  taken 
for  confessed  against  one  or  more  of  them 
for  want  of  appearance,  and  one  or  more  of 
the  other  defendants  appear,  make  defense, 
and  disprove  the  complainant's  case,  the  bill 
should  be  dismissed  as  to  all  tbe  defendants. 
This  is  well  settled.  Ckirtlgne  v.  Raymond, 
4  Leigb,  679;  Payne  v.  Graves,  5  Leigh,  579; 
Ashby  V.  Bell,  80  Va.  Sll;  Terry  v.  Fon- 
taine's Adm'r,  83  Va.  451,  458,  2  S.  E.  743. 

Tbe  answer  of  the  d^endant  who  did  ap- 
pear was  under  oath,  responsive  to  the  allega- 
tions of  the  bill,  denied  that  the  appellants 
had  title  to  or  any  Interest  in  the  land  they 
<<onght  to  have  partitioned,  alleged  that  she 
and  her  co-defendants  were  the  owners  of 
the  property,  and  filed  as  exSiiblts  with  her 
answer  cc^ies  of  their  title  papers.  There 
was  no  proof  whatever  to  sustain  the  com- 
plainants* claim. 

The  decree  of  the  court  appealed  from  must 
be  affirmed. 


^43  Va.  186) 

BPINDLH  et  dl  T.  FLBTGHBB  et  aL 
Supreme  Court  of  Appeals  of  YirglnU.  April 
29,1896.) 

t^jUDrroBS'  BiLi^EqoiTT— AcnoM  toAdkivistbb 
Trust. 

Under  a  biU  filed  'by  seoeral  contract 
jt«ditor8,  aakiUK  the  court  to  adminiBter  the 
tYQfit  created  by  a  general  aaBignment  of  their 
debtur  for  the  benefit  of  creditora,  tlie  court 
haa  no  JnrisdlctloD  to  subject  property  not  in- 


dnded  in  the  aarignment,  and  on  which  plain- 
tUh  have  acQoired  m  Hen. 

Appeal  from  circuit  court,  Fauquier  county. 

Action  by  Fletcher  ft  Bro.  and  othera 
against  H.  H.  Spindle  and  othera.  From  the 
decree,  defendants  appeaL  Beversed. 

Bppa  Huntcm,  Jr.,  and  Marshall  McOmv 
mic^  for  app^lants.  JTeffries  ft  White,  for 
appellees. 

aABBISON,J.  It  appears  that  the  firm  oC 
Bosenberger,  Spindle  ft  Co.  was  condncting 
a  banking  business,  and,  being  hopelessly  in- 
solvent^ their  doors  were  closed,  and  various 
assignments  made,  conveying  ail  the  social 
assets  and  the  Individual  property  ttf  certain 
members  of  the  firm  for  the  ben^t  of  their 
creditors.  The  app^ees  filed  a  bill  on  be- 
half of  themselves  and  other  creditors  to  ad- 
minister the  trust  created  by  these  assign- 
ments, alleging  that,  in  addition  to  the  prop- 
erty conveyed,  the  individual  members  of  the 
firm  owned  other  pnq;>erty,  not  conveyed, 
which  should  be  subjected  to  tbe  paymoit 
of  the  demajids  of  the  credltoiB  of  said  fimo, 
and  especially  charge  that  this  Is  true  as  to 
a  tract  of  land  In  Fanonler  county  eoptatning 
ti£  acres,  2  roods,  and  80  poles,  standing  in 
tlie  name  of  A.  B,  Bosaiberger  and  H.  H. 
Spindle,  two  of  the  members  ot  said  flzm. 

Bva  K.  Bosenberger  and  BUzabeth  B.  i^ln- 
dle,  the  wives,  respective,  of  A.  B.  Bosen- 
berger and  H.  H.  Spindle,  are,  amcmg  othm, 
made  parties  defendant  to  this  bill,  and  file 
a  demurrer  and  answer  thereto.  In  which 
they  claim  that  thU  tract  at  418  acres,  2 
roods,  and  30  polM  of  land  belonged  to  them; 
that  their  husbands  had  no  beneficial  Inter- 
eat  ther^n,  and  were  merely  the  holdexs  of 
the  naked  legal  title;  and  file  with  their  an- 
swer certain  deeds,  which  show  that  the 
land  was  gotten  In  exchange  few  a  farm  in 
Ohio,  derived  br  them  trom  their  father. 
They  further  say  that  tbis  land  was  sold  at 
their  Instance  several  months  before  the  as- 
signments ot  Bosenberger,  Spindle  ft  Ga  to 
N.  Sprague,  who  had  executed  obtain  notes 
for  the  purchase  mone^,  and  secured  the 
same  by  deed  of  trust  on  said  land,  which 
notes  are  filed  with  the  answer,  and  claimed 
as  the  property  of  respondents. 

An  examination  of  the  several  assignments 
made  by  Bosenberger,  Spindle  ft  Co.  ahows 
that  neither  this  land  nor  the  notes  executed 
by  Sprague  for  the  purchase  mon^  thereto 
are  conveyed  to  tba  tmstees  for  the  bmefit 
of  the  creditors  of  that  firm.  The  bill  does 
not  allege  fraud,  and  the  appellees  are  not 
Judgment  or  execution  creditors.  Tb^  bave 
no  Uen  for  the  debt  th^  assert  other  tban 
that  given  by  the  asslgnmente.  Under  these 
circumstances  appellera  have  no  atanding  In 
a  court  of  equity  to  subject  the  Individual 
property  of  the  members  ot  the  firm  of 
Rosenbeiger,  Spindle  ft' Co.,  not  conveyed  by 
them  for  the  benefit  of  th^r  creditors.  This 
could  not  be  done  until  they  bad  obtained  a 
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Uen  apon  tbe  subject  Bongbt  to  be  sabjected, 
oiUess  there  appeared  s<Hne  other  ground  of 
equity  jurisdiction. 

The  bill  filed  by  appellees  makes  a  good 
case,  so  far  as  It  Invokes  the  aid  of  a  court 
of  equity  for  the  purpose  of  administering 
tbe  trust  created  by  the  assignments  of 
Bosenberger,  Spindle  &  Co.  This  ground  of 
the  bUl  being  cleariy  vrlthtn  the  jurisdiction 
of  the  court,  and  the  other,  which  seeks  to 
subject  the  indlTldoal  property  (rf  the  mem- 
bers of  the  firm  not  conveyed  In  the  assign- 
ments, being  clearly  wltnout  Its  jurisdiction* 
the  court  should  have  proceeded  to  adminis- 
ter the  trust  as  if  that' had  been  the  single 
object  of  the  suit,  and  denied  the  relief  so 
f&r  as  it  affected  the  land  or  the  proceeds 
thereof  now  in  controversy,  without  prej- 
udice, however,  to  the  right  of  appellees  to 
Inaugurate  such  proper  proceedings  as  th^ 
might  desire,  for  the  purpose  of  subjecting, 
if  liable,  said  property  to  the  payment  of 
their  debt 

Upon  the  m^ts  fO.  tbe  case  we  erpress  no 
opinion. 

The  decree  appealed  from  must  be  rerersed 
and  set  aside,  and  tills  cause  ronanded  to 
the  circuit  court  ta  Fauquier  county,  to  be 
there  proceeded  with  In  accordance  with 
this  (pinion. 

(»3  V».  171) 

N0RRI8  «r  sL  T.  J0N1B8  et  aL 
(Supmae  Court  oi  Appeals  of  Virginia.  April 
29.1896D 

PRAnDOLBHT  CONTETAMOCB  —  OlFTS  —  RlOHTS  OT 

Cbbditors — Ijiabiutt  ov  Dohsb. 

1.  Defendant,  pursoant  to  the  request  of  ills 
deceased  brother,  nve  to  his  mother  his  share 
aa  diHtribatee  in  the  personal  prtqierty  of  sach 
brother,  and  the  mother  received  the  same  in 
good  faith,  and  withont  knowledge  as  to  the 
donor's  indebtedness,  and  withont  intent  to 
defraud  his  creditors.  HOd,  that  the  fdft  was 
nevertheless  traadnient  In  law,  and  voidable  at 
the  instance  of  such  creditors. 

2,  Defendant,  porsnant  to  the  request  of  a 
deceased  brother,  gave  Ids  share  as  distribntee 
in  the  personal  property  of  anch  brother  to  his 
mother,  and  otner  distributees  did  Ukewise. 
The  mother  used  part  of  the  money  In  paying 
off  a  mortgage  on  ner  land  as  requested  by  de- 
ceased, and  loaned  the  sarplns.  amoantiog  to 
more  than  defendant's  distributive  aiiare,  to 
defendant,  but  liad  no  knowledge  as  to  his 
financial  condition,  or  that  he  was  indebted  to 
plaintiff,  dther  at  the  time  she  received  the 
gift,  or  at  the  time  she  made  the  loan,  field, 
that  tlie  mother  was  not  liable  to  plaintiff  for 
the  asaoant  of  defendant's  distribsuve  sliar& 

App^  from  chancery  court  of  RichmoDd. 

Action  by  Nonis  &  Co.  against  D'Orsey 
Jones  and  Harriet  Jones.  Fran  a  Judgment 
In  favor  <st  defendant  Harriet  Jones,  plaln- 
tlfTs  appeal.  Affirmed. 

W.  W.  &  B.  T.  Crump,  for  appellanta. 
Alex.  Coke,  for  appellees. 

BIELT,  J.  The  appellee,  jyorwey  Jones, 
was  one  of  a  nnmbor  of  distributees  of  bis 
brother,  ObazleB  R  Jonee,  who  died  intestate 
on  December  20,  1890,  leering  considerable 


personal  estate  as  well  as  some  real  estate. 
The  decedent  made  the  request,  a  short  time 
before  his  death,  that  his  brothers  and  sis- 
ters would  give  their  shares  of  his  estate  to 
their  aged  mother  to  enable  her  to  pay  off  a 
mortgage  for  several  thousand  dollars  which 
rested  on  her  home.  In  accordance  with  this 
request  they  signed  an  order,  on  January  16, 
1891,  addressed  to  Joseph  B.  Montgomery, 
who  had  qualified  as  administrator  of  Charles 
B.  Jones,  deceased,  by  which  they  directed 
him  to  pay  over  their  shares  of  the  personal 
estate  to  their  mother,  Harriet  Jones.  This 
order  was  signed  by  D'Orsey  Jones  as  well 
as  by  the  other  brothers  and  the  sisters  of 
the  decedent.  In  pursuance  of  this  order,  the 
administrator  paid  over  to  Mrs.  Jones,  by 
the  early  part  of  June,- 1891,  the  sum  of  $7,- 
639.76,  of  which  sum  tbe  share  of  D'Orsey 
Jones  was  9774.63.  After  paying  off  the 
mortgage  on  ber  home  and  some  other  debts, 
a  balance  of  the  money  so  received  was  left 
in  the  hands  of  Mrs.  Jones,  and  of  this  bal- 
ance she  let  D'Orsey  Jones  have  $1,200  In 
October,  1891.  D'Orsey  Jones  was  a  dealer 
In  leaf  tobacco,  and  at  the  time  he  signed 
the  order  by  which  he,  along  with  his  broth- 
ers and  slBters,  assigned  and  gave  to  their 
mothw  their  Interests  In  the  personal  estate 
of  Charles  B.  Jones,  deceased,  the  firm  of 
D'Orsey  Jones  &  Co.,  which  was  composed 
of  D'Orsey  Jones  alone,  and  the  firm  of  E.  O. 
Bransford  &  Co..  which  was  composed  of  E. 
O.  Bransfoid  and  D'Orsey  Jones,  were  large- 
ly indebted  to  Norris  &  Co.,  the  ai^llants. 
On  August  16.  1892,  Norris  &  Co.  instituted 
their  suit  in  equity  to  subject  to  their  said 
debts  the  share  of  D'Orsey  Jones  In  the  es- 
tate of  his  doieased  brother.  Charles  B.  Jones, 
and  to  compel  his  mother,  Harriet  Jones,  to 
pay  over  to  them  the  amount  she  had  re- 
ceived on  account  of  such  share;  and  they  at 
the  same  time  Issued  an  attachment  In  equity 
against  the  Interest  of  D'Orsey  Jones  In  the 
said  estate,  he  being  at  that  time  a  resident 
of  the  state  of  North  Carolina. 

Tbe  gift  by  D'Orsey  Jones  to  his  mother  of 
his  sliare  In  the  said  estate.  In  compliance 
with  the  expressed  wishes  of  his  deceased 
brother,  would  ordinarily  hare  been  not  only 
an  Innocent  but  a  very  praiseworthy  act,  and 
there  is  nothing  whatever  in  the  record  tend- 
ing to  show  that  It  was  done  with  any  Inten- 
tion to  defraud  tals  creditors.  The  evidence 
fnmlshea  no  ground  for  charging  that  tbe 
act  was  fraudulent  In  fact,  either  aa  to  him 
or  his  mother.  In  her  depoaittm,  she  states 
expressly  that  she  was  Ignorant  ot  his  trans- 
actions, and  of  any  indebtedneaa  from  him,  • 
and  supposed  that,  If  be  owed  any  debts, 
he  was  able  to  pay  them;  and  the  record 
dlsdoBes  nothing  to  the  contrary.  But.  being 
a  Toluntazy  assignment,  It  waa  fraudulent 
In  law,  and  roldable  at  ttie  suit  of  hla  cred- 
itors. If  Harriet  Jones,  at  the  time  Norris 
ft  Co.  instituted  their  anlt,  bad  been  In  pos- 
sesslcm  of  the  mmey  she  had  received  on 
account  of  fho  share  of  D'Oraey  Jones  hi  the 
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•state  of  Otaadea  B.  Jones,  «  bad  Inretrted 
ot  naed  1^  or  had  disposed  of  It  to  any  other 
than  D'Orsey  Jones,  or  In  good  faith  to  his 
creditors,  there  could  be  no  question  as  to 
the  rl^ht  of  Morris  ft  Co.  to  subject  It  to 
their  debts  or  to  hold  her  respmsible  for  It. 
But,  as  we  have  nen,  she  let  him  have 
$1,200  nearly  a  year  befcve  of  the  Tety  money 
that  was  paid  to  her  by  the' administrator 
of  Charles  B.  Jones,  deceased,  tmder  the  or- 
der In  writing  heretofore  referred  to,  which 
was  several  hundred  dollars  Itt  ercess  of  hla 
share  at  the  mon^  she  bad  so  rec^red. 
Some  question  was  made  as  to  wbethu>  the 
money  ^e  turned  over  to  him  was  not,  at 
first  at  least,  to  be  InTcsted  by  him  for  her, 
and  was  not  a  loan  from  her  to  him.  How- 
ever that  may  be,  a  careful  consideration  of 
the  evidence  satisfies  us  that,  if  such  pur- 
pose was  at  first  entertained,  it  was  aban- 
doned, and  the  definite  agreement  entered 
into  that  the  money  was  to  be  a  loan  from 
her  to  him,  before  be  had  Invested  or  used 
IL  The  sum  Of  ¥1,200  which  ' she  let  him 
have  of  the  money  she  bad  received  fix>m  the 
estate  of  Charlea  B.  Jonea,  deceased,  consti- 
tuted a  loan  from  her  to  IVOrs^  Jones,  and 
It  Is  to  be  so  treated.  At  the  time  she  loaned 
this  money  to  him,  as  well  as  when  she  re- 
ceived It,  she  was  wholly  Ignorant  of  bis 
indebtedness  to  Norris  As  Co.,  or  to  any  one 
else,  and  was  free  fmn  any  intention,  either 
In  the  receipt  of  the  money  or  in  making  the 
loan,  to  hinder,  delay,  or  defraud  his  credit- 
ors. 

We  have,  then,  presented  this  single  qnes- 
tion,  whether  Harriet  Jones  should  be  com- 
pelled to  pay  to  Norrla  &  Ca,  as  creditors 
of  D'Orsey  Jones,  the  money  she  had  receiv- 
ed on  account  of  his  share  of  hla  brother's 
estate.  While  she  retained  the  money,  It  be- 
ing a  gift  from  D'Orsey  Jones,  she  held  It  in 
law  as  a  trustee  for  hla  creditors,  and  could 
have  been  so  charged  and  compiled  to  ac- 
count for  it  to  them.  Its  posseaslon  or  the 
conversion  of  it  to  her  own  use  would  bave 
created  a  trust  in  their  favor  which  a  court 
of  equity  would  bave  etiforced.  But,  when 
she  returned  ^e  money  to  him,  although  In 
the  form  of  a  loan,  she  divested  herself  of  any 
proper^  belonging  to  him,  and  again  made 
the  money  assets  ot  bis  estate,  and  thereby 
destroyed  any  ground  upm  which  a  trust  In 
favor  of  Ilia  creditors  oould  arise.  The  trust 
'  then  expired,  and  any  eqni^  previously  ex- 
isting in  their  favor  ceased.  Where  property 
or  money  has  been  received  from  an  Insol- 
vent donor  by  one  who  bad  no  reason  to  sus- 
pect such  hisolvcncy,  and  without  any  pur- 
pose to  defraud  the  creditors  of  tbe  donor, 
and  the  dtmee,  upon  leamii^c  of  the  insol- 
vency of  tbe  donor,  and  before  action  was 
brought,  restores  the  property  or  repays  tbe 
money,  or  even  applies  It  in  good  f^th  to  tbe 
debts  <tf  the  donor,  all  liability  of  the  donee 
to  the  creditors  on  account  of  the  gift  there- 
i^on  determines.  Bump,  viYaiid.  Conv.  688, 
S80.  Tbe  principle  upon  which  a  court  of  eq- 


uity proceeds  In  cases  of  this  Und  la  tbna  ex- 
pressed by  Lane,  G.  3»  In  Swift  r.  Hcddrldge, 
10  Ohio,  230:  "The  creditor  ongbt  to  receive 
Us  debt,  and  the  law  glvea  him  a  tH&lm  to  the 
propoity,  and  charges  the  fraudulmt  bolder 
as  a  trustee  In  consequence  of  his  imsseaslon. 
The  tmst  la  not  express,— created  by  con- 
tract; bnt  It  arises  by  operation  of  law,  In 
consequence  of  his  having  in  his  hands  that 
which  ought  to  be  applied  to  tbe  sadafsetloa 
of  the  creditor's  debt  It  depends,  therefore, 
<m  the  possession  of  the  proper^.  •  •  • 
And,  If  the  fraudulent  holder  has  In  good 
faith  dlveeted  himself  of  tbat  which  he  could 
not  ret^  without  dishonesty  before  the  rtght 
of  tbe  creditor  baa  accrued,  there  la  nothing 
remaining  upon  which  to  raise  a  trust,  and 
the  ration  of  trustee  to  anybody  subaista  no 
longer."  In  Wheeler  v.  Kirtland,  23  N.  J.  Eq. 
13,  the  facta,  briefly  stated,  were  these:  Tbe 
husband  gave  to  his  wife  $20,000,  which  she 
accepted  without  auapectlng  bis  Insolvent^ 
and  used  It  In  purchasing  her  ancestral  home. 
The  money  was  given  her  In  a  check  of  the 
firm  of  Kirtland  &  Co.,  of  which  her  hus- 
band waa  a  member.  Some  months  there- 
after the  firm  failed,  and  thereupon  she  raised 
by  mortgage  upon  her  home  $20,000  and  gave 
It  to  her  hustiand,  who  used  It  In  paying  detita 
of  the  firm.  Wheeler  &  Green,  who  were 
creditors  of  the  firm  of  Kirtland  &  Co.,  a  con- 
siderable time  thereafter  brought  suit  to  sab- 
ject  to  their  debts  the  home  of  the  wife,  which 
was  bought  In  great  part  with  the  $20,000 
^ven  to  her  by  her,  husband,  and  had  since 
appreciated  In  valTW.  Chancellor  Zatoiakle, 
after  stating  the  case  and  the  question  fbr  de- 
cision, said:  *a  am  of  oplniim  tbat.  If  tbe 
donee  In  such  case  received  the  money  In 
good  faith,  supposing  that  It  was  advanced 
by  a  person  perfectly  solvent  and  tliat  the 
gift  could  not  Injure  his  creditors,  present  or 
future,  and  was  not  Intended  for  sncb  pur- 
pcne,  and  tbe  amount  Is  afterwards  repaid  In 
full  to  tbe  source  from  whldi  It  was  received, 
there  Is  no  fraud  or  other  ground  to  Infer  or 
create  a  trust  for  future  or  even  existing 
creditors,  in  the  profits  of  the  boslneas  or 
advance  of  the  property  after  the  money  Is 
returned,  or  even  while  It  la  kept  In  good 
faith.  There  ia  no  privity  or  confidence  be- 
tween the  donee  and  the  credit,  or  any 
other  thing  out  of  which  a  trust  can  arise.** 
In  Thomas  v.  Goodwin,  12  Maas.  140,  where 
one  summoned  as  a  trustee  bad  received 
goods  of  the  principal  debtor  nndw  drcum- 
stancea  Indicative  of  fraud,  and  which  would 
have  fixed  him  as  tmatee,  but  before  th«  serv- 
ice of  process  upon  him  bad  paid  ddbta  of  tbe 
principal  to  the  amount  the  gooda  he  re- 
ceived, the  court  held  that,  '^though  pre- 
viously to  tbat  time  [the  service  of  tbe  writ] 
tbe  person  summoned  aa  trustee  may  have 
received  the  property  of  the  debtor  nnder  cir- 
cumstances wlilcb  would  render  him  liable, 
yet,  U  he  baa  discharged  hlms^  of  aU  tmat 
by  delivering  back  to  the  debtor  the  pn^^ty 
received  In  audi  manner  that  It  may  be  at- 
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tadwd  I17  blB  crediton,  or  If  lie  has  paid  the 
proceeds  to  bona  flde  creditors  of  the  prin- 
cipal In  satisfaction  of  their  just  demands, 
so  that,  at  the  time  of  service  of  the  writ, 
he  troly  has  nothing  In  his  hands,  he  cannot 
be  subjected  to  a  Judgment."  And  the  like 
doctrine  was  laid  down  in  Hntchlns  t. 
Spragne.  4  N.  H.  468.  See,  also*  Lynde  T.  Mc- 
Gregor, IS  Allen,  182,  and  Henderson  r. 
Hunton,  26  Grat  926. 

In  the  case  at  bar,  the  mother  accepted  in 
good  faith  the  money  of  her  son  as  a  gift, 
withont  a  snsplcion  of  any  frandnlrait  Intent 
on  Ills  part,  and  nnder  the  belief  that  he  was 
entirely  solTent  Some  months  thereafter,  in 
equal  Innocency  of  his  ilnanclal  condition, 
and  withont  any  purpose  of  enahUng  him  to 
screen  the  money  from  his  creditors,'  or  to  de- 
fraud them,  she  lent  to  liim  a  sum  larger 
than  Ills  stiare  of  the  money  she  had  recelr- 
ed,  and  a  part  of  the  same  that  had  been  paid 
to  her.  The  gift  was  accepted  and  the  loan 
made  in  entire  good  faith.  All  the  facts  and 
circumstances  repel  any  imputation  of  actnat 
fraud.  The  entire  transaction  took  place  long 
before  the  appellants  undertook  to  impeach 
the  gift  or  fix  liability  upon  her.  When  they 
essayed  to  do  so,  Bhe  had  neither  the  money 
gotten  from  her  son  nor  Its  fmlts.  There  was 
nothing  In  her  possession  to  affect  her  with  a 
trust  in  fSTor  of  the  plaintiffs,  or  out  of  which 
it  could  arise.  All  that  remained  to  her  of  the 
transaction  was  the  barren  Indebtedness  of 
the  Insolvent  donor.  When  the  plaintiffs  in- 
stltuted  their  suit,  D'Orsey  Jones  had  gotten 
back  from  his  mother  a  sum  greater  than  the 
amount  he  had  given  her.  Although  a  loan, 
and  not  simply  a  return  of  the  gift,  the  mon- 
ey,  nevertheless,  went  into  hia  estate,  and  be- 
came bis  absolute  property,  and  subject  to  the 
demands  of  his  creditors.  He  was  assuredly 
not  made,  by  the  gift  and  the  subsequent  loan 
of  a  larger  sum,  less  able  to  pay  his  debts 
than  if  the  gift  had  never  been  made,  and 
he  himself  had  originally  collected  from  the 
administrator  of  Charles  B.  Jones,  deceased, 
his  share  of  the  money  tliat  was  paid  to  tiis 
mother.  His  creditors  were  neither  Injured 
nor  prejudiced  by  the  transaction.  It  would 
be  very  Inequitable  to  require  Mrs.  Jones, 
under  the  circumstances,  to  pay  to  Norrls  & 
Co.  a  sum  of  money  equal  to  the  amount  she 
received  on  account  of  the  share  of  D'Orsey 
Jones  in  the  estate  of  bis  deceased  brother. 
If  she  had  been  garnished  as  a  debtor  of 
D'Orsey  Jones,  she  would  have  been  entitled, 
there  being  no  actual  fraud,  to  set  off  the  loan 
against  the  gift;  and,  the  balance  being  in  her 
favor,  no  Judgment  could  Iiave  been  given 
against  her.  And  so,  in  equity,  the  gift,  or 
any  liability  on  account  of  It,  must  stand  as 
a  security  pro  tanto  for  the  repayment  of 
the  loan,  or.  In  other  words,  the  one  must  be 
offset  against  the  other,  as  at  law.  We  are 
of  op,lnlon  that  the  chancery  court  did  not  err 
in  holding  Harriet  Jones  absolved  from  any 
liaUll^  to  the  appdlanti,  and  Iti  decree  mnat 
be  afDnned. 

T.24aji.iial6— 68 


(ft  Va.  73) 

WAB&BN  V.  WABRBN. 

(Supreme  Ooort  at  Appealn  of  Yirgiida.  April 
23.  t8&9.) 

Afpkil  —  Ob/ection  to  Evidssob  —  CHinaiNa 
GaoDNDa  ow  Oajsonof. 
The  snpreme  court  will  not  hear  objec- 
tions to  evideace  on  grounds  diflerent  from 
those  urged  below. 

Error  to  circuit  court  of  Jamea  City  and 
city  of  WilUamabuig. 

Ejectment  Iv  Henry  .B.  Warren  against 
Mary  B.  Warren.  Judgment  tor  plaintU^ 
and  defendant  brings  oror 

li.  T,  W.  Marye,  tot  plaintUT  in  errra.  J. 
F.  Hubbard,  H.  R.  Pollard,  and  B.  I*.  Henley, 
tor  defendant  In  error. 

BUC3HAUAN,  J.  The  only  assignment  of 
error  relied  on  In  this  case  is  to  the  action 
of  the  court  below  In  allowing  certain  evi- 
dence to  go  to  the  Juiy  to  which  the  defend- 
ant (pialntifT  in  error  here)  objected.  Bis 
bill  of  exceptions  shows  that  he  pointed  out 
to  the  court  the  ground  upon  which  he  ob- 
jected to  the  admission  of  the  evidence.  In 
this  court  he  bases  bis  objection  to  the  evi- 
dence upon  another  and  altogether  diffwent 
ground.    His  right  ttf  do  this  Is  denied. 

A  party  will  not  be  allowed  to  specify  one 
or  more  grounds  of  objection  to  evidence  of- 
fered In  the  trial  court,  and  rely  upon  other 
grounds  In  the  appellate  court  He  Is  re- 
garded as  having  waived  all  other  objection 
to  the  evidence  except  those  which  he  point- 
ed out  specifically. 

It  Is  the  duty  of  a  party,  as  a  rule,  when  be 
objects  to  evidence,  to  state  the  grounds  of 
his  objection,  so  that  the  trial  Judge  may  im- 
derstand  the  precise  question  or  questions 
be  Is  called  upon  to  decide.  The  Judge  is 
not  required  to  search  for  objections  which 
counsel  have  not  discovered,  or  which  they 
are  not  willing  to  disclose.  It  Is  also  due  to 
the  party  whose  evidence  Is  objected  to,  that 
the  grounds  of  objection  should  be  specified, 
so  that  he  may  have  an  opportunity  to  rem- 
edy the  defect  pointed  out,  If  possible,  and 
have  the  case  tried  upon  its  merito. 

If  a  party  is  not  satisfied  with  the  rulIngB 
of  the  court  in  admitting  evidence,  and 
wishes  to  have  them  reviewed  by  an  appel- 
late court,  the  bills  of  exception  ought  to 
show  the  specific  grounds  of  objection  polDt- 
ed  out  and  relied  on,  so  that  the  appellate 
court  will  have  the  same  questions  presented 
to  it  for  Its  determination  as  were  presented 
to  and  passed  upon  by  the  trial  court. 

The  parties  must  stand  or  fall  upon  the 
case  as  made  in  that  court  An  appellate 
court  is  not  a  forum  In  which  to  make  a  new 
case.  It  is  merely  a  court  of  review  to  de- 
termine whetiier  or  not  the  rulings  and  judg- 
ment of  the  court  below  upon  the  case  as 
made  there  were  correct  Any  other  mle,  it 
has  been  well  said,  would  overtnm  all  just 
eottceptlont  of  aiM>eUate  procedure  in  castf 
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at  law,  and  would  remit  In  mak&ac  an  ap- 
peal in  nich  actlim  a  trial  de  noro,  without 
tlie  presence  oC  wltneBses,  or  tlie  meana  of 
correcting  extoxa  and  omlBslons. 

In  the  case  ot  Wynn  t.  Wurmmi,  a  Qrat 
1S7. 167,  this  conrt  refused  to  emislder  an  ob- 
jection to  evidence  based  upon  a  dlfferuit 
ground  from  that  spedflcally  pointed  out  In 
the  court  belov.  The  court  said:  "TbU 
objection  was  not  taken  in  the  conrt  below, 
and  cannot  avail  the  demandant  here.  Spe- 
dflc  objections  were  taken  to  the  testimony 
before  the  Judge  of  the  circuit  court,  and  hla 
refusal  to  sustain  them  excepted  to.  Other 
objections,  raised  here  for  the  first  time,  can- 
not properly  be  considered  by  this  court. 
The  tenants  mi^  have  been  ready  to  show 
that  the  decree  of  partition  bad  been  duly  re- 
corded, and  may  have  failed  to  furnish  the 
proof,  under  the  belief  that  the  demandant 
had  waived  any  objections  founded  upon  the 
absence  of  such  proof,  by  resting  bis  objec- 
tions to  the  competency  of  the  evidence  on 
the  other  grounds." 

In  the  opinion  of  the  supreme  court  of  the 
United  States  In  the  case  of  Camden  v.  Dore- 
mns,  3  How.  515,  It  was  said,  In  discussing 
this  question,  that  'it  would  be  more  ex- 
traordinary still  It  under  the  mask  of  such 
an  objection,  or  mere  hint  at  an  objection,  a 
party  should  be  permitted  In  the  appellate 
conrt  to  spring  upon  his  adversary  defects 
which  it  did  not  appear  he  ever  relied  on, 
and  which,  U  they  existed,  and  bad  been 
opaily  and  qtedfically  allied,  might  have 
been  easily  cured."  1  Tbomp.  Trials,  I  G03 
et  seq. 

The  case  under  consideration  Is  an  illustra- 
tion of  the  wisdom  and  Justice  of  the  rule 
that  a  party  Ought  not  to  be  pomitted  to 
state  one  ground  of  objection  to  evidence 
when  offered  in  tbe  court  below,  and  wben 
be  comes  here  change  his  ground,  and  rely 
upon  another. 

The  ground  of  objection  pointed  out  and  re- 
lied on  In  tbe  court  below  to  the  Introduc- 
tton  ot  the  copy  of  the  will  of  Michael  S. 
Warren,  and  the  decree  of  tbe  court  setting 
It  up,  as  stated  In  the  Mil  of  exceptions,  was 
"that,  while  the  will  set  up  by  said  decree 
ml^t  be  proper  evidence,  that  the  decree 
Itself  was  not,  as  It  was  a  statement  of  what 
had  taken  place  In  another  suit,  with  tbe 
judge's  opinion  in  regard  to  the  same,  and 
therefore,  under  die  <drcumBtances  disclosed, 
was  Improper  evidence  to  go  to  the  Jury,  and 
it  could  but  have  the  effect  of  prejudicing 
tbe  defendant's  case."  The  objection,  by  im- 
plication at  least,  concedes  that  tbe  copy  of 
the  will  ottereA  was  proper  evidence,  but 
points  out  speclflcally  why  the  decree  accom- 
panying It  and  by  which  it  was  set  up  was 
not. 

The  ground  of  objection  assigned  and  re- 
lied on  here  is  tbat  the  decree  setting  up 
^  will  was  rendered  by  a  conrt  of  equity, 
and  that  such  a  conrt  has  no  jurisdiction  to 
set  up  the  lost  or  destroyed  Teanrds  of  an- 


othar  comt  If  this  objection  had  been  made 
In  the  court  below,  even  U  It  be  true  that  a 
court  of  eont^  can  under  no  drcnmstances 
set  up  tbe  record  of  a  will  which  bad  been 
probated  and  recorded  In  another  court,  and 
the  record  destroyed  (as  to  whUdi  we  express 
no  opinion),  tbe  paxty  offering  the  evidence 
ml^t  have  been  able  to  show  that  the  pro- 
ceedings In  which  tiie  decree-  was  rendered 
were  bad  under  sectloiis  3338-3341  of  tbe 
Code,  tqr  which  the  circuit  courts  ax^  under 
certain  circumstances,  authorised  to  set  up 
lost  or  Illegible  records.  But  if  he  were  vn- 
able  to  do  this,  and  the  trtal  court  had  held 
that  tbe  court  which  rendered  the  decree  set- 
ting up  the  will  was  without  jurisdiction., 
and  the  whc^  proceeding  void,  he  would 
have  had  the  right  to  resort  to  parol  evi- 
dence to  proTe  the  contents  of  the  destro^d 
record,  and  might  thus  have  made  out  his 
case. 

But  If  this  ground  of  objection  now  made 
In  this  conrt  tor  the  first  time  could  be  f»n- 
sldered  and  should  be  sustained,  tbe  result 
would  be  to  decide  a  question  not  made  in 
the  lower  court  and  reverse  that  court  for  an 
error  which  in  fact  It  never  committed,  and 
tbe  plaintiff  would  be  compelled  to  pay  tht* 
costs  and  expenses  of  this  writ  of  error, 
wben,  If  the  objection  had  been  made  In  the 
lower  court,  he  might  have  been  able  to  ob- 
viate the  objection,  If  well  taken,  other 
evidence,  and  bad  the  case  tried  upon  the 
merits  without  delay. 

We  are  of  opinion  that  the  defendant  must 
be  held  to  have  waived  all  objections  to  tbe 
admissibility  of  tbe  evidence  In  question  ex- 
cept upon  the  specific  ground  set  out  In  hlr 
bin  of  exceptions,  and,  as  that  ground  Is 
vritbout  merit,  the  judgment  of  the  dzcuit 
comrt  must  be  affirmed. 


HARVHT  V,  ANDBBSON  et  at 
(Sapreme  Conrt  of  Appeals  of  Viri^nia.  April 
28,  1886.) 
Fbauddlxnt  Contbtasoks— Evidssob. 
LThat  a  deed  of  tmst  of  all  an  insolvmt'fi 
property,  execoted  to  secure  part  of  his  credit- 
ors, provides  for  payment  of  the  larplus  to  the 
grantor,  is  not  of  Itself  evidence  of  fraudulent 
intent 

2.  That  tbe  grantor  in  a  trust  deed  made  to 
secure,  among  other  things,  the  surety  on  a 

building  contract  of  the  grantor,  performed  the 
contract  after  executing  the  deed,  so  that  no 
liabilitT  remained  on  the  surety,  does  not  show 
that  the  deed  was  executed  with  improper  mo- 
tires. 

3.  A  deed  of  trust  tiioogh  made  solely  to 
secure  one  against  any  future  loss  as  indorser. 
cannot  for  that  reason  be  Impeached,  if  made 
bona  fide. 

4.  The  proTlsioo  in  a  deed  of  trast  for  10 
per  cent,  commissions  for  the  trustee,  though 
more  than  prorided  by  statute,  is  not  evidence 
of  fraudulent  intent  this  not  being  shown  to  be 
excessive  or  unreasonable  compensation. 

5.  The  inclusion,  in  a  deed  of  trust  <o  se- 
cure certain  creditors,  of  the  balance  due  on  a 
buUdlng  contract  without  regard  to  righto  of 
subcontractors,  has  little  If  any  weight  on  the 
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qwitioti  wbedier  the  deed  was  made  with 
fraudulent  intent 

Appeal  from  cbanceiy  oonrt  of  Kcbmond. 

Suit  b7  J.  W.  Anderaon  ft  Go.  agalnat  M. 
J.  Moon  and  oOun  to  wet  uidB,  u  fmtida- 
leat,  a  trust  deed.  From  a  decree  for  com- 
plainant, defendant  3.  H.  Bxrr^  appeals. 
Bereraed. 

Oourtney  &  Patteraon,  for  appellant  Bntb- 
etf oord  &  Page,  for  app^Ieea 

BUCHANAN,  J.  The  flrst  ground  relied 
on  to  ahow  that  the  deed  of  trust  whoae  va- 
lidity to  assailed  in  this  suit  was  made  with 
a  fraudulent  intent  Is  that  the  gEsntor,  who 
was  hopelessly  InsQtT^t  when  It  was  made, 
asstgned  all  <tf  his  pnqierty  to  secoie  only  a 
portion  of  his  creditors,  and  directed  that  the 
surplus  of  the  proceeds  of  the  property  con- 
T^ed,  after  the  payment  of  the  liabilities  se- 
cured, ^uld  be  paid  to  him.  This,  It  Is 
claimed,  renders  the  deed  fraudulent  upon  its 
face.  It  does  not  appear  from  the  deed  that 
the  property  couTeyed  was  the  grantor's  en- 
tire estate,  nor  that  he  had  creditors  other 
than  those  secnred-by  It  It  appears  on  its 
&ce  to  be  an  ordinary  deed  ot  trust,  couvey- 
iag  certain  property,  to  protect  a  surety  and 
indorser  an^  other  creditors,  with  direction  to 
pay  over  the  surplus,  If  any,  to  the  grantor. 

But,  tf  it  -wexQ  such  a  deed  as  appellees 
claim,  the  proTishm  in  the  deed  for  the  pay- 
ment of  the  surplus  would  not  be  conclusive 
eTldence  of  a  fraudulent  intent  Wbaterer 
may  be  the  rale  in  New  York,  whoae  deci- 
sitHis  are  cited  to  sustoin  the  opposite  view, 
the  rule  in  this  state,  and  generally,  it  Is  be- 
lieved,  does  not  hold  such  a  deed  to  be  per  se 
fraudulent  It  Is  difficult  to  understand  how 
the  InsoHon  of  a  proTlsicm  In  a  deed  of  trust 
requiring  that  to  be  done  which.  If  it  had 
been  (Knitted,  the  law  would  have  implied 
and  required,  should  ever  have  been  consid- 
ered condualve  evidence  of  a  fraudulent  In- 
tent Our  statute  (section  2442  of  the  Code 
of  1887)  provides  that  the  trustee  "shall  pay 
the  Burplofl^  tf  any,  to  the  grantor,  bla  heirs, 
personal  r«presentetlves  or  assigns";  and,  in- 
dQ>endent  of  the  statute,  the  grantor  or  hla 
representatives  were  entitled  to  the  surplus. 
As  was  said  by  the  anprme  court  at  Penn- 
qrlvanla,  such  a  provision  Is  mere  surplusage. 
It  does  not  operate^  as  was  said  by  this  court 
in  Dance  v.  Seanan,  U  Grat  782.  to  exempt 
any  part  of  the  debtor's  property  from  the 
payment  of  his  debts.  The  surplus  Is  right- 
fully biB  prop^tg:.  BveiTthlng  not  embraced 
by  the  conv€9Wice  belongs  to  him,  for  the 
benefit  of  his  creditors,  and  is  liable  for  his 
debts.  Such  a  deed'  may,  and  frequently 
does,  Interpose  obstacles  to  the  le^  remedies 
of  creditors.  Not  only  la  this  true  as  to  such 
a  conveyance  as  this,  but  every  cwiveyance 
to  trnstees  interposes  obstacles  to  the  way  ot 
tlie  legal  remedies  of  the  credittns,  and  to 
that  extent  may  be  said  to  hinder  and  d^y 
them.  The  mode  of  subjecting  the  property 
may  be  different^  but  there  can  be  no  ques- 
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tlon  of  the  right  af  the  creditor  to  do  so,  nor 
Is  it  material  that  the  unsecured  creditors 
may  have  to  resort  to  a  court  of  equity  for 
aid  In  subjecting  the  reserved  interest  There 
to  no  doubt  that  the  provlstons  of  a  deed  ot 
tmst  may  be  of  such  a  character  as  vt  them- 
selves to  furnish  sufficient  Inference  of  a 
frauduloit  Intent  As  ms  said  by  Judge 
Bu^  In  BrxK^cenbrough  r.  Brocfcenbrongh, 
31  Orat,  at  page  StH^  "Such  to  the  case  where 
the  grantor  reserves  a  poww  over  the  prop- 
erty conveyed  inonnpatlble  with  the  avowed 
purposes  of  the  trust,  and  adequate  to  the  de> 
feat  thereof." 

But,  while  this  principle  to  established,  it  to 
equally  well  settied.  as  was  held  by  thte  court 
in  Dance  v.  Seaman,  11  Grat  778,  781,  "that 
the  reservation  of  an  toterest  In  the  proper^, 
by  postponing  the  time  of  sale,  or  directing  a 
sale  on  credit  or  providing  f<»r  the  payment' 
of  the  surplus  after  satiating  the  credit- 
ors secured,  do  not  of  themselves  furnish  evi- 
dence of  frauduloit  intent**  That  dectolon 
has  been  quoted  and  approved  by  thto  court  In 
Quarles  y.  Kerr,  14  Grat  Brockenbrough 
V.  Brockenbrough,  31  Grat  B90;  Young  v. 
wmis,  82  Ya.        and  other  cases. 

That  a  provision  to  a  deed  of  trust  directing 
that  the  surplus,  If  any,  after  the  payment  of 
the  debte  secured,  shall  be  paid  to  the  grantor, 
does  not  of  itself  furnish  evidence  ot  fraudu- 
lent totent,  to  sustained  by  the  better  reason, 
and,  It  is  believed,  by  the  weight  of  authori- 
ty. Bump,  Fraud.  Conv.  (2d  Ed.)  307,  308; 
Richards  v.  Levto,  18  Uo.  tS86;  Morgan  v. 
Bogue,  7  Neb.  433;  Hubl»  v.  Waterman,  83 
Pa.  St  414;  Johnson  t.  McAllister's  Assignee, 
80  Mo.  827,  331. 

The  cha^  that  Uie  deed  was  to  fact  ex- 
ecuted with  the  Intent  to  Under,  delay,  and 
defraud  tlw  othw  creditors  of  the  grantor  to 
denied  by  him,  and  also  by  the  trustee  and 
the  appellant 

The  property  conveyed.  It  Is  dalmed,  was 
much  greater  than  was  necessary  to  protect 
and  securo  the  creditors  named  in  the  deed. 
Thto  contoition  to  not  sustained  by  the  evi- 
dence. After  satisfying  the  liens  upon  the 
property  which  are  priw  and  superior  to  the 
deed  ot  trust,  it  to  not  at  all  clear  that  the 
proceeds  of  tlie  trust  property  will  be  suffi- 
cient to  sattofy  the  debte  secured  by  it 

Neither  to  it  true  that  the  deed  tocorrectly 
steted  the  grantor's  liability  to  the  appellant 
The  trust  provides  for  securing  him  as  suro^ 
upon  a  bond  executed  by  the  grantor  to  Mrs. 
'Wilde  for  the  fftithful  execution  of  his  con- 
tract in  building  two  houses  which  he  had 
undertaken  to  build  for  her,  and  atoo  to  pro- 
tect him  as  IndOTser  on  a  note  of  the  grantor 
for  about  ¥760.  The  fact  that  the  buUdlng 
contract  was  so  performed  that  then  was  no' 
liability  on  the  aivellant  as  surety  on  the 
bond  does  not  show  that  the  deed  ot  trnst 
was  executed  with  improper  motives  on  the 
part  <a  either  the  grantor  or  the  app^nt 
This  result  was  such,  no  doubt,  as  both  par- 
ties desired  and  expected. 
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The  note  npcm  wUch  tbe  appelant  was  In- 
doner  Is  atlU  unpaid.  Deeda  of  trast  made 
iotel7  for  the  aeeurlty  of  a  fDtnre  or  condn- 
sent  liability,  as  for  tbe  Indtimnl^  of  a  sure- 
ty or  indorser,  cannot  be  Impeached  for  that 
cause,  If  made  bona  fide.  Sncb  deeds  are  of 
frequent  occurrence,  and  their  raUdlty  haa 
nerer  been  questioned.  Dance  t.  Seaman, 
snpn. 

The  provision  for  the  payment  of  10  per 
cent  commissions  to  the  trustee  for  his  aerr- 
toea  Is  more  than  Is  provided  by  statnte  for 
such  services,  and  more  than  Is-  generally 
paid,  unless  there  be  nnnsnal  trouble  and  dif- 
ficult eCtendlng  the  execution  of  the  trust 
ReasonaUe  compensation  for  the  services  to 
be  rendered  Is  all  that  should  be  provided  for 
or  allowed.  Where  an>  excessive  or  unreason- 
able provision  Is  made,  it  Is  a  circumstance 
which,  with  other  drcumstances,  may  show 
a  fraudulent  intent  But  In  thla  case  it  has 
not  beei  made  to  appear  that  the  sum  pro- 
vided for  was  excessive  or  nnreaatmable.  In 
fact  the  receiver  of  the  court  who  made  sale 
of  one  of  the  parcels  of  prc^ierty  emtvaced  In 
the  trust  was  allowed  10  per  cent  commis- 
sions by  the  court  for  his  services. 

Another  circumstance  relied  on  as  a  badge 
of  fraud  la  tbe  fact  that  the  grantor  em- 
braced in  the  deed  of  trust  the  balance  due 
him  from  Ura.  Wllte  onr  the  contract  for 
building  the  two  houses  referred  to  above, 
without  regard  to  the  rights  of  his  subcon- 
tractors who  furnished  material' for.  and  did 
work  uptm,  the  houses. 

Without  expressing  any  opinion  upon  the 
question  as  to  which  of  these  two  daases  of 
creditors  has  the  superior  right  to  the  money 
due  from  Mrs.  Wilde,  it  is  sufficient  to  say 
that  tlie  conveyance  or  attempted  conveyance 
of  that  sum  to  the  trustee  is  a  circumstance 
of  little  or  no  value  in  determining  the  ques- 
tion whether  or  not  tbe  deed  of  trust  was 
made  with  a  fraudulent  intent 

Other  drcumstances  tre  relied  upcm  to  es- 
tablish the  fraudulent  tntoat  but  they  are 
not  of  sufficient  consequence  to  be  qiedally 
noticed. 

Upon  the  wlude  caae,  we  are  of  opinion  that 
.tiie  partiea  attacking  Uw  deed  of  trust  liave 
failed  to  show  that  It  was  made  with  Intent 
to  hinder,  delay,  and  defraud  the  grantor's 
CKdItors.  Tbe  decree  ^  tbe  Chancery  court 
must  therefore  be  reversed,  and  the  cause 
remanded  to  that  comt,  there  to  be  proceeded 
with  In  accordance  with  the  principles  an- 
nounced in  this  opinion. 


(93  Ta.  S3) 

CHESAPEAKB  &  O.  RT.  00.  v.  HOSBT. 
(Supreme  Court  of  Appeals  of  Yirginia.  April 
16i  1890) 

BqiHTT— Rssonsioir— Qdahtoh  or  Psoor. 
1.  Where  an  empl<v«  Ininred  In  defend- 
ant's terrice  was  competent  to  appredate  and 
ODderstaod  the  nature  and  effect  of  a  release 
e(  a  claim  for  danuges,  and  no  unfair  methods 


were  used  to  Induce  Urn  to  idgn  release,  the 
fact  that  the  transaction  was  unwise  on  his 
part  Is  immaterlaL 

2L  A  release  of  claim  fiv  damages  which 
provides  that  Uie  defendant  compaBy  shall  re- 
employ defendant  after  the  expiration  of  six 
monthB  in  hia  formei  position,  and  that,  if  he 
is  incapable  of  filling  the  same,  he  shall  be  giv^ 
en  other  employment  is  not  invalid  tat  ut- 
oertainty. 

Appeal  from  ctiancery  court  of  Richmond. 
Suit  by  Kdgar  W.  Mosby  against  the  Chesa- 
peake &  Ohio  Railway  Company.  There  was 
a  decree  for  complainant  and  defendant  ap- 
Re  versed. 


F.  W.  Christian,  W.  J.  Bobertaon,  H.  T. 
Wtckham,  and  Uenry  Taylor,  Jr.,  for  appel- 
lant Robert  Btllea  and  Wm.  SUyson,  fOr  ap- 
pellee. 

HARRISON,  J.  Pending  his  action  for 
damages,  the  plaintiff,  wlio  was  ctrndnctn-  <a 
a  freight  train  on  tbe  Chesapeake  A  Ohio 
Railway,  and  while  thiia  engaged  'waa  aut 
ouBly  injured  in  a  colllalon,  has  instituted 
thla  suit  in  chancery  to  set  aalde  a  retease 
of  all  claim  for  damages  suffered  by  blm  In 
that  apcldent  on  the  ground  that  at  the  time 
of  executing  said  release  he  was  mentally 
Incompetent  and  that  the  defmdant  compa- 
ny took  advantage  of  his  incapacity  to  pro- 
cure the  release.  The  case  waa  heard  by  the 
chancellor  without  the  Intervention  of  a  Jury, 
upon  depositions  only;  and  tbe  petition  for 
appeal  contains  no  other  assignment  of  error 
but  that  the  chancery  court  erred  in  coming 
to  the  concluston,  upon  the  evidence,  that 
the  phtlntiff  was  entitled  to  the  teUiet  aaked 
Id  hlB  bUl. 

"The  law  presumes  that  there  Is  in  every 
one  capacity  to  contract  and  according, 
where  exemption  from  liability  to  fulfill  an 
engagement  Is  claimed  by  . reason  of  the  vrant 
of  such  capacity,  this  fact  must  be  strictly 
established  on  the  part  of  him  who  claims 
the  exemption.  Moreover,  it  Is  only  In  cer- 
tain prescrilwd  cases  that  this  protectton  can 
be  claimed;  and  therefore  weakness  of  mind 
short  of  Insanity,  or  immaturity  of  reason  In 
one  who  has  attained  full  age,  or  the  naere 
absence  of  experience  or  skill  upon  the  anb- 
ject  of  the  particular  contract  affords  per  se 
no  ground  for  relief  at  law  or  in  equity."  1 
Chit  Cent  186.  Tbe  same  antbor  bom 
whom  this  general  rule  has  been  quoted 
states  Its  qnalificatloh  thus:  "Although  weak* 
nesa  of  Intellect  short  of  insanity.  In  one  of 
tbe  contracting  parties,  la  no  ground  per  se 
for  invalidating  a  contract  It  may  have  tbat 
effect  if  additional  facta,  betraying  an  Inten- 
tion to  overreach,  can  be  proved."  2  Chit 
Cont  p.  1060. 

This  rule,  with  its  quallflcatlon.  Is  substan- 
tially adopted  by  this  court  In  Oreer  v. 
Green,  9  Grat  830.  It  was  there  said  that 
although  the  person  may  labor  under  no  legal 
incapacity  to  do  a  valid  act  or  make  a  con- 
tract yet  If  the  whtrie  transaction,  taken  to- 
gether with  all  the  facta,-- mental  weakness 
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being  one  of  them,— showed  that  coiiMnt,  th« 
TBiy  eesence  of  the  act,  was  wantbic»  It 
would  "be  Totd.  Where  a  l^cal  capacity  li 
ehown  to  exist,  that  the  party  had  sutHclent 
ttnderatanding  to  clearly  comprehend,  that 
he  consented  fre^  to  the  special  matter 
about  which  he  waa  engaged,  and  no  fraud  or 
ondue  Infinence  Is  shown  to  have  been  used 
to  bMng  about  the  result,  the  validly  of  the 
act  cannot  be  impeached,  however  nnressona- 
ble  or  Impmdent  It  may  seem  to  others.  It 
la  not  the  propriety  or  Improprle^  of  the  act, 
bnt  the  capacity  to  do  the  act  freely,  that 
must  contnil  the  Judgment  of  the  court 

These  general  principles  are  entirely  appli- 
cable, and  are  all  that  need  be  Invoked  In 
considering  the  case  before  na. 

The  plalntlffl  was  very  serloosly  Injured  In 
a  coUldott  betmen  two  trains  on  the  road  of 
the  defendant,  he  being  conductor  on  one  of 
the  said  trains.  In  addition  to  a  broken  arm, 
be  had  an  InJuiy  to  his  head,  and,  as  a  result 
of  the  latter,  the  use  of  the  other  arm  was  for 
some  time  greatly  Impaired;  besides  being 
otherwise  braised  about  the  body.  Be  was 
confined  to  the  house  about  one  month,  and 
continued  to  suffer  more  or  leas  for  about 
tw^Te  months.  It  satisfactoilly  i^pears 
from  the  evidence  that  about  two  months 
after  the  acddent  the  plaintiff  went  to  the 
office  of  the  superintendent  of  the  defendant 
company,  and  agreed  upon  a  settlement  of 
his  claim  for  damages  against  the  company. 
This  agreement  was  that  the  plaintiff  should 
recdve  for  six  months  per  month,  and  If, 
after  the  expiration  of  that  time,  he  did  not 
feel  able  to  restune  his  position  as  freight 
conductor,  the  defendant  would  furnish  him 
less  laborious  labor  until  such  time  as  he  did 
feel  able  to  resnuie  his  former  position. 
About  two  months  after  this  agreement  was 
made,  the  plaintiff  vunt  to  the  office  of  the 
supeHnteadent,  and  coUccted  9300  on  account 
of  this  settlement,  and  gave  a  receipt  there- 
for, which  fully  describe  the  accident,  and 
admits  that  his  Injuries  were  received  under 
dFcmnstances  exonerating  the  company  from 
reqKinslblllty. 

On  the  ZiA  of  September.  1891,  the  plaintiff 
again  went  to  the  office  of  the  snpertntendent, 
and  collected  the  remaining  flfiO  due  unda 
the  a^«emmt,  and  gave  a  final  vouchnr 
therefor,  which  la  a  more  elaborate  paper 
than  the  first,  reciting  that  the  Injuries  were 
received  under  circumstances  completely  ex- 
onerating the  company  from  liability,  and 
that  Qie  amount  was  received  In  full  com- 
promise, satisfaction,  and  discharge  of  all  his. 
claims  or  causes  of  action,  and  particularly 
of  an  claims  or  causes  of  sctlon  arising  out 
of  personal  Injuries  received  by  him  In  the 
accident  as  to  which  the  settlement  bad  been 
mad& 

The  plaintiff  admits  the  genuineness  of  bis 
signature  to  both  these  papers,  but  says  that 
be  has  no  recollection  of  signing  any  but  the 
last  one  for  $lf)0;  and  further  Insists  that 
both  papers  should  be  dedared  null  and  void. 


because  at  Uie  time  of  their  execuUon  he  was 
mentally  Incompetent,  and  that  the  defend- 
ant took  advantags  of  his  Incapadty  to  pro* 
cure  theni. 

The  evldoice  wholly  falls  to  sustain  this 
contention;  <hi  the  contrary.  It  shows  that 
the  plaintiff  bad  an  Intelligent  comprehen- 
sion of  his  rights  in  the  pmnlses.  The  first 
receipt  was  given  four  months  imd  the  othor 
six  months  afterthe  accident,  when  the  phUn- 
tlff  had  been  going  about  for  months. 

The  plaintiff  says  that  he  suffered  a  long 
time  with  his  bead,  and  could  not  sleep  well, 
and  that  he  was  neither  physically  nor  men- 
tally able  to  attend  to  business  for  twelve 
months  after  the  accident  He  does  not  deny 
the  statements  of  the  superintendent  as  to 
the  transaction,  but  merely  says  that  he  does 
not  remember  the  transactions  detailed  by 
that  officer.  He  admits  that  he  could  read, 
and  thi^  he  had  every  tqiportunlty  to  read 
the  voucher  for  $160,  which  he  remembera 
signing;  says  that  he  glanced  at  It  and  sow 
there  waa  something  In  It  about  accident; 
and  farther  says  that  no  one  forced  him  to 
sign  the  voucher.  ■ 

The  fiither  of  the  ]^alntlff  and  two  other 
witnesses  express  the  opbilon  that  the  plain- 
tiff was  not  competent  to  attend  to  business, 
but  they  point  to  no  sufficient  facts  or  dr- 
cumstances  to  sustain  their  opinion.  The 
father  says  that  he  urged  the  phtlnUff  to 
have  no  dealing  with  the  defendant  until  be 
had  advlsfcd  with  counsel,  and  then  to  follow 
the  advice  of  his  counsel  It  might  fairly  be 
presumed  that  If  the  plaintiff  bad  suffident 
mental  capacity  to  discuss  his  case  with  coun- 
sel, and  to  follow  his  advice,  he  was  not  so 
bereft  of  reason  as  to  render  him  incapable 
of  underatanding  the  proposition  submitted  to 
him  by  the  def^dant  Un  the  other  tiand, 
the  evidence  of  the  defendant  establishes  be- 
yond controversy  that  the  plaintiff  at  the 
time  of  these  transactions  wss  laboring  un- 
der no  legal  Incapacity  to  contract  but  was 
fully  competent  to  make  a  nlld  and  binding 
agreement 

Without  commenting  upon  an  the  evidence, 
it  Is  sufficient  to  refer  to  the  tsstimouy  of 
Dr.  Hugh  M.  Taylor,  a  physician  of  i^ll  and 
high  stsndlng,  employed  by  the  defendant  ■ 
and  who  had  charge  of  the  plaintiff's  case 
from  the  time  of  the  accident  until  he  no 
longer  needed  his  services.  This  witness 
says  that  during  the  time  plaintiff  was  con- 
fined to  his  house  he  saw  him  every  day; 
that  after  he  got  out  he  came  to  hla  ofllce 
once  or  twice  a  week  for  a  long  time,  and 
later  on  once  a  week;  that  he  saw  blm  fre- 
queatly  for  eight  or  tea  months.  He  ex- 
presses the  emphatic  and  unqualified  opinion 
that  at  no  time  was  there  any  defect  In  the 
plaintiff's  mental  capacity,  and  at  no  time 
was  there  any  difficulty  in  his  comprehending 
such  a  business  transaction  as  the  settie- 
ment  of  a  claim  for  damages  on  account  of 
injuries  received  by  falm  In  this  coUlalon. 
He  says  that  during  his  frequent  Interrlews  . 
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with  tbe  plaintiff  tiie  erldence  of  lutdUgence 
and  correct  cerebral  action  waa  too  Ttvldly 

Impresaed  to  make  It  probable  tbat  bis  opin- 
ion In  regard  to  the  matter  could  be  chanced 
by  the  teatlmtmy  of  othen. 

The  opinion  of  this  wltneaa  la  entitled  to 
the  highest  consideration.  He  ia  not  only  a 
aklUed  expert,  bat  has  bad  tbe  fall  est  ap- 
portunlty  afforded  by  personal  Intereoniae  to 
fbrm  a  correct  judgment 

Tbe  plaintiff  Insists  that  the  consideration 
for  the  settlement  made  by  blm  was  totally 
Inadequate,  and  that  this  circumstance,  taken 
In  connection  with  the  "glaring  Ineqnallty" 
between  the  contracting  parties  in  this  case, 
superadded  to  "bis  shattered  and  enfeebled 
condition,"  is  sufficient  to  Justly  the  court  In 
relaslng  him  from  the  contract  be  baa  made. 

If  the  plaintiff  was,  at  tbe  time  he  signed 
the  release,  competent  to  appreciate  and  un- 
derstand Its  nature  and  effect,— and  we  have 
seen  tbat  he  was,— and  no  unfiilr  methods 
*  were  used  to  Induce  him  to  sign  It,  tben  It 
makes  no  dlffermce  whether  tbe  settlement 
was,  on  his  part,  wise  or  unwise.  So  far  as 
this  transaction  Is  disclosed  by  the  record.  It 
Is  absolutely  free  from  the  snsplcton  of  fmud, 
advantage,  or  undue  Influence  on  tbe  part  of 
the  defendant  The  plaintiff  was  not  sought 
try  the  defendant  and  urged  to  make  a  set- 
tlranent;  on  the  contrary,  be-  TohmtaiQy 
Mught  the  defendant  months  after  the  ac- 
cident when  be  bad  been  going  about  ond 
conferring  with  friends,  and  discussing  the 
propriety  of  telnglng  a  salt  In  bis  first  In- 
terrlew  no  settlement  was  dosed.  In  each 
Interview  with  tbe  defradant  be  claimed  to 
have  a  good  legal  claim  for  damages,  and  tbe 
defendant  uniformly  denied  all  liability  to 
him  on  account  of  the  accident  In  tbe  last 
lnterrlew  be  again  expressed  the  oi^lon 
that  he  had  a  good  claim,  and  that  his  father 
had  consulted  a  lawyer  about  bis  case.  Tbe 
superintendent  then  offered.  If  he  would  re- 
turn the  money  already  rec^ved,  to  surrender 
the  first  voucher,  and  he  could  bring  suit 
This  he  declined,  saying  be  did  not  Intoid  to 
bring  suit;  that  be  preferred  to  carry  out  the 
contract  aa  already  agreed  upon. 

There  Is  nothing  In  the  record  upon  which 
to  base  the  contention  that  the  consideiatlon 
was  Inadequate.  For  aught  that  appean  to 
the  contrary,  It  may  have  bem  a  wise  <k>n- 
tract  for  the  plaintiff  to  make.  There  Is  no 
evidence  showing  that  the  company  was  un- 
der any  liability  to  the  plaintiff,  and  none  can 
be  Inferred,  for  In  a  suit  by  an  employ^ 
Bgalnst  a  railroad  company  the  mere  proof  of 
the  accident  raises  no  presomptlon  of  negli- 
gence against  the  cunpany. 

Tbe  plaintiff  has  no  just  gronnd  to  complain 
of  the  great  InequaU^  between  himself  and 
the  defendant  In  point  of  wealth,  power,  and 
influence.  There  Is  no  evidence  that  this  su- 
perior power  and  Influence  of  the  defendant 
mis  exerted  to  the  disadvantage  of  the  plain- 
tiff In  any  way.  If  tbe  disparity  here  com- 
plained of  waa  a  anfficlent  gronnd  for  setting 


aside  tba  contract  between  the  parties,  tben  a 
railroad  company  could  never  settle  disputisd 
claims  with  Its  employte,— a  practice  tbat 
Should  be  eouxmraged.  rather  than  dlaoourag- 
ed. 

The  Charge  In  the  amended  bin  that  tbe 
contract  if  otherwise  legal,  sboold  be  act 
aalde  for  uncotalnty,  and  because  It  has  not 
been  carried  out  by  the  dtfendant  is  also 
without  merit  The  contract  proven  Is  clear 
and  rimple,  and  the  evidence  shows  tbat  It 
has  been  carried  ont  hi  its  letter  and  splitL 
The  m<mey  craislderatlon  has  been  paid  In 
full,  and  It  further  appean  tbat  the  plaintiff, 
at  his  own  request  was  assigned  to  the  poal- 
tlon  of  baggage  man  on  tbe  train,  the  com- 
pany removing  another  employd  to  make  the 
place  tm  him.  This  portion  the  ^Intlfl  old 
not  keep  but  a  few  days,  and  gave  It  up,  be- 
cause tbe  Jar  of  the  train  hurt  his  head.  Be 
tben  declined  the  posltton  of  ticket  agent, 
which  was  offered  him  1^  the  defendant,  and 
at  his  own  request  was  appointed  check 
clerk  at  a  depot^  another  emidoyd  bdng  re- 
moved to  give  him  this  place.  He  kept  thlA 
position  but  a  short  time,  and  gave  It  vp  vol- 
untarily, without  assigning  any  reason  there- 
for, and  Booa  thereafter  Iniou^t  his  suit  for 
damages. 

The  law  fftvon  tbe  eompramlae  and  ■etU'> 
ment  of  disputed  dalms.  It  Is  to  tbe  Interest 
of  all  that  there  should  be  an  end  of  litiga- 
tion; and  a  aettlCTient  deliberately  sought, 
aa  this  was  1^  the  plaintiff,  ought  not  to  be 
set  aside  except  tqwn  tbe  moat  ntlsfsctory 
evidence. 

For  the  forcing  reasons  the  decree  com- 
plained of  must  be  reversed  and  set  aside, 
and  this  court  will  enter  such  decree  as  tbo 
court  below  ought  to  have  altered. 


FRANKLIN  et  al.  v.  OOBfMER^JIAI*  BANK 

OF  LTNOHBUBQ. 
(Supreme  Court  of  Appeals  of  Virginia.  April 
23,  1896.) 

JODOHBRT  —  BQOITABLB  ReLIBV  —  G-ARMISHKKXT. 

In  garnishment  jadgment  was  rendered 
against  the  gamisbee.  who  attempted  to  defend 
on  the  gronnd  of  liability  incnrred  by  indorse- 
ments for  defendant  above  the  amoont  dne  the 
defendant  for  salaiy.  Sal>8equentl7,  the  de- 
fendant being  inscMrent  the  garnishee  was 
compelled  to  pay  the  notes,  and  also,  after  the 
retnrn  day  of  toe  sommons  in  the  garnisluneDt 
proceedings,  Toluntarily  paid  to  an  assignee  of 
the  defendant's  salary  a  snm  nearir  egaal  to 
tbe  amooDt  of  the  judgment.  Beta,  tbat  the 
insolvency  of  the  defendant  was  no  gronnd  for 
equitable  relief  to  the  garnishee  against  the 
jadgment  rendered  against  htm  as  garnishee. 

Appeal  from  corpomtlon  court  of  Lynch- 
burg. 

Suit  by  Franklin,  Clark  &  Co.  against  the 
Commercial  Bank  of  Lynchburg.  There  was 
a  decree  for  defendant  and  complainants  ap- 
peal. Affirmed. 

Wilson  &  Manaon,  for  an»«Uants.  J.  B. 
Edmunds,  for  appdiee. 
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KEITH,  P.  The  bill  in  this  case  pre- 
sents the  following  facts:  FranJdln,  Clark  &. 
Co.  were  engaged  in  the  business  ot  buying 
and  gelling  leaf  tobacco  in  the  city  of  Lyneh- 
boit;.  and  B.  B.  Rucber  was  employed  by 
them  for  a  year  at  a  salary  of  |100  per 
month,  beginning  October,  1892.  The  Com- 
mercial Bank  of  Lynchburg,  having  obtained 
a  Judgment  against  Rucker,  sued  oat  of  the 
clerk's  office  of  the  corporation  court  of  that 
city  a  summons  returnable  to  the  1st  day  of 
the  May  term,  1893,  of  the  corporation  court; 
claiming  that,  by  reason  of  a  fieri  facias  then 
in  the  bands  of  the  city  sergeant,  it  had  a 
lien  on  what  was  due  to  Rucker  from  Frank- 
lin, Clark  &  Co.,  or  that  might  become  due 
before  the  return  day  of  the  summons.  At 
the  May  term.  Franklin,  Clark  &  Co.  ap- 
peared, and  admitted  tlutt  they  had  em- 
ployed Rucker  as  stated;  but  averred  that 
they  had  paid  him  ¥196.65  hi  cash,  and  had 
Indorsed  notes  for  him,  amounting  to  $1,122.- 
5S,  prior  to  the  commencement  of  the  gar- 
nishment proceedings.  Upon  the  hearing  the 
court  decided  that  Franklin,  Clark  &  Co.  had 
no  defense  by  reason  of  the  indorsements, 
and  gave  judgment  against  them,  In  favor  of 
the  Commercial  Bank,  for  $517.69,  the 
amount  due  to  Rucker  tiom  them  for  salary 
from  October  1,  1892,  to  May  1,  1893,  after 
crediting  the  money  actually  paid.  The  bill 
further  alleges  that  the  complainants  have, 
since  the  Judgment,  been  compelled  to  pay  a 
great  part  of  the  notes,  and  expect  to  be  re- 
quired to  pay  them  all;  that  Rucker  Is  In- 
solvent; that  he  has  assigned  all  of  Us  sal- 
ary to  one  of  his  creditors;  and  that  plaln- 
tltfa  have  no  means  of  protecting  themselves, 
and  are  threatened  with  Irreparable  Injury; 
and  they  therefore  pray  that  the  Commercial 
Bank  be  perpetually  enjoined  and  restrain- 
od  from  collecting  thtt  Judgment  obtained 
against  them.  The  bank  answered  the  bill, 
putting  all  of  its  statements  In  Issue,  and 
depositions  were  taken.  It  appears  from  the 
evidence  that,  in  the  proceedings  at  law  up- 
on the  summons  suggesting  Franklin,  Clark 
&  Co.  as  debtors  of  Rucker,  &ey  answered, 
and  set  up  as  actual  payments  on  his  salary 
the  notes  indorsed  by  them  and  turned  over 
to  Rucker. 

Upon  this  plea  of  payment,  or  answer  to 
the  summons,  sett^g  up  payment  as  a  de- 
fense to  their  liability,— to  speak  more  cor- 
rect]^,—1bsu«  was  Joined,  and  the  court  ren- 
dered a  Judgment  In  favor  of  the  Commercial 
Bank.  It  was  a  court  of  competent  Jurisdic- 
tion, having  Jurisdiction  both  over  the  par- 
ties and  the  subject-matter.  Its  Judgment  Is 
unreversed,  and  is  final  and  conclusive  as  to 
all  matters  passed  upon  by  it  There  is  lit- 
tle reason  to  doubt.  In  the  light  of  the  evi- 
dence In  the  chancery  smf  now  before  na, 
that  the  court,  in  reaching  that  conclusion, 
was  of  tiie  opinion  that  the  proceeds  of  the 
notes  relied  on  as  payments  went  to  the  cus- 
tomers of  the  firm  of  Franklin,  dafk  *  Oo^ 


and  that  they  were  made  and  negotiated  for 
that  purpose.  This  at  least  seems  to  us  to 
be  the  effect  of  the  evidence,  and,  in  this 
view  of  it,  the  contention  of  the  appellants  is 
wholly  without  merit 

Another  fact,  however,  about  which  there 
is  no  room  for  controversy,  appears  In  the 
record,  and  it  is  conclu8ive  of  the  case:  The 
summons  to  suggest  the  money  in  the  hands 
of  appellants  belonging  to  Rucker  was  sued 
out  by  the  CcHumerciol  Bank  on -the  24th  of 
February,  1893.  It  was  returnable  to  the 
May  term  of  the  court,  1893.  It  was  tried 
at  that  time,  and  Judgment  rendered  against 
appellants  for  $517.69.  This  was,  of  course, 
notice  of  the  bank's  claim.  It  could  not  have 
been  more  complete,  and  yet  by  their  own 
evidence,  given  by  a  member  of  the  firm,  it 
appears' that  after  the  1st  of  May  they  paid 
to  Mr.  GUllam,  assignee  of  Rucker,  the  sum 
of  $500.  As  against  the  assignee,  their  equi- 
ty was  perfect  Rticker  was  insolvent  The 
Commercial  Bank  had  obtained  a  Judgment 
against  them  for  the  snm  of  $517.69  on  ac- 
count of  salary  alleged  to  be  due  to  Rucker 
while  they  claimed  to  have  notes  outstand- 
ing, upon  which  they  were  bound  for  him  as 
indorsers,  yet  they  volimtarlly  paid  $500  to 
Gilliam,  who  had  no  shadow  of  a  right 
against  them,  and  now  seek  to  hold  the  bank 
between  them  and  loss.  The  relations  be- 
tween Franklin,  Clark  &  Co.  and  Rucker 
seem  to  have  been  very  close  and  kindly,' and 
they  felt  and  expressed  great  confidence  in 
his  Integrity,  and  that  be  would  in  no  event 
permit  them  to  lose  anything  by  him.  If  be 
protects  them,  they  are  without  cause  of 
complaint  If  he  does  not  it  would  be 
scarcely  fair  to  make  the  Commercial  Bank 
suffer  the  effects  of  their  misplaced  confi- 
dence. That  Insolvency  may  so  afEect  the 
rights  of  parties  to  a  transaction  as  to  give 
rise  to  equities  which  will  be  considered  and 
enforced  In  a  court  of  chancery,  even  though 
a  court  of  law  has  taken  Jurisdiction  and 
rendered  a  Judgment  la  true;  and  this  source 
of  equitable  relief  has  received  frequent  il- 
lustration In  cases  before  this  court  and  ex- 
amples of  It  abound  In  the  text-books.  See 
Feazle  v.  Dlllard,  5  Leigh,  30;  Wayland  v. 
Tucker,  4  Grat  287;  M'Clelland  v.  Klnnalrd, 
6  Grat  352;  Hupp  v.  Hupp,  Id.,  310;  LInke 
T.  Fleming,  25  Grat  707.  But  the  case  be- 
fore us  does  not  come  within  the  influence 
of  the  principles  enunciated  in  these  authori- 
ties, and  others  of  a  like  character  relied  up- 
on by  counsel  for  appellants.  It  may  be  con- 
ceded that  Rucker's  insolvency  created  an 
equity  in  the  appellants  to  be  protected 
against  claims  upon  them  as  debtors  of  Ruck- 
er, they  being  bound  to  him  for  other  de- 
mands, the  enforcement  of  which  they  could 
not  resist;  yet  having  In  their  own  hands 
the  means  of  protecting  themselves,  and  vol- 
untarily parting  with  It,  they  are  In  no  condi- 
tion to  ask  the  court  to  shield  them  from  a 
peril  which  Is  the  ranilt  of  their  Improvident 
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Act  In  paying  money  to  OOliam  after  the  ren- 
dition of  the  Judgment  against  them.  We 
are  of  opinion  that  there  la  no  error  In  the 
decree  appealed  from,  and  It  la  affirmed. 

m  Va.  un 

HOUGHTON  et  aL  r.  MOUNTAIN  X/AKE 

LAND  CO.  et  aL 
(Sapreme  Oonrt  of  Appeals  of  Virginia.  April 
2%  18S6.) 

PHAonca— PmTioK  to  SofipBirp  nuMunDiae^ 
Appbaj>-Rrtibw. 
L  Where  a  petition  is  Bought  to  be  filed, 
asking  that  proceedings  be  suspended,  and  the 
confirmation  of  the  sale  of  land  be  postponed, 
until  certain  matters  of  controversy  set  up  by 
the  petition  are  adjudicated  in  other  pending 
suits,  the  proper  practice  is  to  permit  tne  peti- 
tion to  be  filed,  and  then,  after  rule  against  the 
other  party,  and  the  taking  of  erldenc^  to  hear 
the  petition  on  its  merits. 

2.  Where,  in  such  a  case,  the  court  re- 
fuses to  allow  the  petition  to  be  filed,  and  the 
parties,  withoot  objection  from  either  side,  un- 
dertake to  prepare  thdr  ease  bj  procuring  affi- 
darits,  etc.,  upon  which  record  the  court  be- 
low acted,  the  appellate  conrt  will  not  send  the 
caee  back  for  proper  procedure,  bat  will  act 
npon  the  record  as  presented. 

3.  Where  the  petition  in  inch  a  case  is  de* 
nied,  it  shonld  be  without  prejudice  to  petition- 
er to  litigate  the  matters  of  controversr  referred 
to  In  the  petition. 

Appeal  from  hustings  conrt  of  Radford. 

Petition  by  C  B.  Honghton  and  others 
ugiUnst  the  Mountain  Lake  Land  Company 
and  others.  From  a  decree  denying  the  pe- 
tition, petlUonera  appeaL  Amended  and  af- 
firmed. 

Ylnea  ft  Williams  and  Boge  ft  Hoge,  for 
appellanta.  Sbiplea  ft  Mnnford  and  Thom- 
as W.  Miller,  for  appelleea. 

HARBISON,  J.  This  is  an  appeal  from  a 
decree  refusing  to  allow  the  appellants  to 
file  a  petition  asking  that  proceedings  be 
suspended,  and  the  confirmation  of  a  Mie  of 
real  estate  be  postponed,  until  the  matters 
of  controTersy  set  np  by  the  petition  were 
adjudicated  In  certain  other  pending  suits. 

The  error  assigned  Is  the  refusal  of  the 
court  to  allow  the  petition  to  be  filed.  The 
petition  on  Its  face  made  a  prima  facie  case, 
and  the  proper  practice  imder  such  circum- 
stances is  to  permit  the  petition  to  be  filed, 
and  award  a  rule  against  the  parties  named 
as  defendants  therein,  requiring  them  to  an- 
swer the  petition,  and.  If  necesaaiy,  to  take 
the  deposltiona  of  such  witneasea  aa  either 
party  may  desire,  or,  under  some  circumstan- 
ces, to  refer  the  case  to  a  commissioner,  with 
directions  to  take  the  evidence,  and  make  a 
report  to  the  court,  and  then  dispose  of  the 
case  on  Ita  merits. 

Inasmuch,  however,  as  the  parties  to  tbla 
controreray  have  wlthont  obJecUon  from  ei- 
ther aide,  so  far  as  the  record  shows,  nnder- 
taken  to  prepare  their  case  by  procuring  af- 
fidaTlta  t<a  and  against  the  ffllng  of  said  pe- 
tition, and  the  conrt  below  has  acted  iqkhi 
the  record  thus  mode,  this  court  will  not 


snbject  the  parties  to  the  cost  and  delay  of 
sending  the  case  back,  but  will  disiKwe  of 
it  upon  the  record  as  now  presented. 

When  the  petition  is  read  in  connection 
with  the  afiSdaTlts  and  accompanying  ex- 
hibits for  and  against  its  being  filed,  it  is 
clear  that  the  court  did  not  err  In  rejecting 
said  petition,  and  refusing  to  postpwe  the 
confirmatlffli  of  the  sale.  In  the  state  of  the 
record  It  was  not  proper  for  the  conrt  to 
pass  upon  any  of  the  matters  of  controversy 
raised  by  the  petition,  but  merely  upon  the 
right  of  appellants  to  file  the  petition.  In 
the  light  shed  upon  that  qnestlon  by  the  affi- 
davits, and  In  order  to  properly  guard  the 
rights  of  appellants  in  this  behalf  the  de- 
cree ought  to  have  provided  that  the  rejec- 
tion of  the  petition  shonld  be  without  preju- 
dice to  the  right  of  appellants  to  further  liti- 
gate the  matters  of  controversy  referred  to 
In  the  petition  In  the  other  suits  pending 
for  that  purpose.  In  this  respect  aald  de- 
cree must  be  amended,  and,  thus  amended, 
must  be  affirmed. 


OS  Ta.  TS) 

BIOOAN*8  ADM'B  r.  RIGGAN  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.  AprS 

16.  1886.) 

Teust— Sbpabats  Estatb  or  Wirs— Evidbkcb— 
LiuiTiTiOK  or  AcTioxs— Widow's  EUbmptiosi. 

1.  A  widow  possessing  a  life  estate  in  lands 
having  married,  ner  estate  was  sold,  and  a  bond 
given  for  the  purchase  money,  reciting  that  it 
was  payable  to  the  husband  for  his  wife.  Upon 
payment  of  the  bond  the  husband  indorsed  a 
receipt  thereon  reciting  that  it  was  in  foil 
payment  for  the  real  estate  of  the  wife.  Sev- 
eral witnea&es  testified  that  the  husliand  had 
told  them  that  be  held  certain  money  belonging 
to  his  wife,  derived  from  her  estate.  It  aJso 
aiq>eared  that  he  left  a  rough  draft  of  a  wiU. 
in  which  he  desired  to  have  the  amount  receiv- 
ed from  the  life  estate  returned  to  the  wife. 
Held,  that  the  evidence  was  sufficient  to  estab- 
Usb  a  trust  in  favor  of  the  wife  tor  the  amount 
received  from  her  life  estate,  and  could  be  en- 
forced In  equity.   Keith,  P.,  diwenting. 

2.  Where  the  husband  collected  demands 
due  the  wife  as  her  separate  estate,  limitations 
begin  to  run  Against  the  wife's  right  of  a^ 
tion  to  recover  the  amount  so  collected  from 
the  time  when  Bbe  obtained  knowledge  of  the 
fact  of  the  collection. 

3.  Under  Code,  S  8653,  vesting  in  tlie  wid- 
ow absolutely  so  Oiuch  of  the  husliand's  proper- 
ty as  would  be  exempt  from  process  agaList 
him,  the  administrator  of  the  husband's  estate 
Is  liable  to  the  widow  for  the  amount  received 
from  a  sale  of  such  property. 

Appeal  from  circuit  court,  MecUmbucg 

county. 

Action  by  Mrs.  Harriet  B.  Riggan  against 
W.  H.  Jones,  administrator  of  the  estate  of 
B.  H.  Riggan,  and  others.  On  the  death  of 
Mrs.  H.  B.  Riggan,  B.  H.  Sims,  as  admhito- 
trator  of  her  estate,  waa  substituted  aa  putj 
plaintiff.  From  a  decree  in  favor  of  detflmd- 
ants,  plaintiff  appeala.  Reveaed. 

George  B.  Finch  and  Christian  ft  ChrMlatt, 
for  appellant  R.  T.  ISwipCh  W.  B.  Uoiih^ 
and  Coke  ft  Pickrell,  tor  aro^leea^ 
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CABDWEHiL.  J.  Tbl8  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  Mecklenborg 
county,  and  the  case  presented  may  be  brief- 
ly stated  u  follows:  In  1S76  B.  H.  Riggan, 
a  childless  widower,  married  Harriet  B.  Sims, 
a  widow  with  two  children.  He  owned  a  farm 
in  Mecklenburg  county,  and  was  well  to  do. 
She  owned  a  valuable  farm  in  Brunswick 
county,  left  to  her  for  life  by  her  former  hus- 
band, B.  8.  Sims,  and  considerable  personal 
property,  cboses  in  action,  etc.,— some  given 
to  her  for  UCe,  and  some  glTen  absolutely. 
They  lived  on  the  farm  of  the  wife  until 
dorlng  the  year  1877,  when  Dr.  Blggan  wish- 
ed to  return  to  his  farm  in  Mecklenburg 
which  had  been  rented  out  In  the  meantime; 
and  they  agreed  to  sell  the  wife's  Interest  in 
the  Brunswick  farm  to  her  son  Dr.  B.  H. 
Sims;  and  a  sale  was  accordingly  made,  as 
will  be  fully  set  out  later  on.  Dr.  Bl^an 
died,  or  was  killed,  in  December,  1800,  leav- 
ing surviving  him  bis  widow  and  a  brother, 
James  V.  Biggan,  of  Mississippi,  the  next  of 
kin  and  only  heir  at  law  of  the  decedent.  In 
May,  1801,  the  widow,  Harriet  B.  Blggan. 
Qled  her  bill  of  complaint  in  the  circuit  court 
of  Mecklenburg  county  against  W.  H.  Jones, 
who  had  qualified  as  administrator  of  E.  U. 
Blggan,  deceased,  and  A.  H.  Bracey,  to  whom 
James  Y.  Blggan  had  sold  and  conv^ed,  by 
deed  of  record,  the  whole  of  his  Interest  in 
the  estate  of  the  Intestate;  alleging  that  at 
the  time  of  comphilnant's  marriage  with  the 
decedent,  in  187ti,  she  owned  and  possessed  a 
large  amount  of  personal  property,  and  a 
large  and  valuable  real  estate  during  her 
life,  which  she  acquired  under  the  will  of 
her  former  husband,  Sims;  that  before  and 
after  this  marriage  with  E.  H.  Biggan  they 
mutually  agreed  that  the  property  of  the 
complainant  should  remain  as  her  separate 
estate,  to  be  managed  by  him  as  her  agent 
or  trustee,  and  that  as  to  whatever  moneys 
her  husband  might  receive,  belonging  to  her, 
he  should  sustain  the  relation  of  debtor  tu 
her  to  that  extent;  that,  at  the  time  of  the 
death  of  compiainant's  husband,  he  was  in- 
debted to -her  In  a  large  sum  of  money,— 
the  amount  he  received  for  her  under  the 
agreement  aforesaid,  and  under  the  laws  of 
Virginia,  etc.;  and  that  the  administrator, 
Jones,  wrongfully  and  unlawfully  withheld 
from  her  the  exemption  to  which  she  was 
entitled,  etc  Jones,  the  administrator,  and 
Brac^,  the  assignee,  of  J.  V.  Biggan,  flled 
their  separate  answers  to  this  bill.  The 
cause  was  referred  to  a  master  commissioner 
to  take  and  state  the  accounts  usual  In  such 
cases,  including  an  account  of  debts  outstand* 
log  and  owing  by  the  decedent,  E.  H.  Blggan; 
aad  the  commissioner  at  the  November  term, 
1891,  as  to  the  claims  asserted  by  the  com- 
plainant, Harriet  B.  Sims,  reported  that  she 
was  entitled  to  receive  from  the  estate  of  the 
Intestate  the  sum  of  $2,000,  the  amount  of 
the  bond  of  B.  II.  Sims  for  the  interest  of 
the  complainant  in  the  real  estate  of  her 
former  husband,  sold  to  Sims  in  April,  1876, 
T.248.E.no.l7— Sf} 


and  collected  by  Dr.  EUgg&n.  with  Interert 
on  this  sum  from  the  death  of  Dr.  Blggan, 
December  25,  1880,  till  paid;  also,  certain 
debts  due  Mrs.  Blggan  before  her  marriage, 
which  need  not  -be  particularly  set  out  here. 
To  this  report  the  ojmplainant  excepted— First, 
because  the  commissioner  did  not  report  the 
whole  debt  of  $3,000  and  interest,  as  claimed 
by  complainaot;  and,  second,  because  the 
commissioner  only  allowed  Interest  on  the 
f2,000  (proceeds  of  the  sale  of  the  land  to 
B.  H.  Sims)  from  the  death  of  E.  H.  Blggan. 
Instead  of  from  the  Ist  day  of  Januair,  1878, 
the  date  on  which  It  Is  alleged  that  this 
money  waa  collected.  The  defendants  ex- 
cepted, also,  but  their  exceptions  need  not  be 
set  ou^  as  the  only  questions  raised  by  them, 
to  be  considered  on  this  appeal,  are  as  to  the 
correctness  of  the  report  allowing  to  Mrs.  H. 
B.  Biggan  the  claim  of  $2,000,  with  biterest, 
and  another  debt  of  |270.28. 

Upon  the  hearing  of  the  cause  on  the  re- 
port of  the  commissioner,  and  tbe  exceptions 
of  complainant  and  defendant  thereto,  the 
circuit  court  overruled  all  the  exceptions 
that  were  in  conflict  with  the  opinion  of  the 
court  as  set  out  In  Its  decree  of  the  Sth  day 
of  June.  1882,  and  decreed  that  the  choses 
in  action  owned  by  H.  B.  Blggan  at  the 
time  of  her  marriage  with  E.  H.  Blggan, 
but  not  collected  by  him  till  after  the  4th 
of  April,  1877,— date  of  the  married  woman's 
act  (Acts  1876-77),— became  the  separate  es- 
tate of  H.  B.  Blggan,  and  that  E.  H.  Blggan 
had  no  Interest  therein,  and  that,  for  any 
amount  he  collected  thereon  after  April  4, 
1877,  he  became  the  debtor  of  H.  B.  Blggan, 
and  the  statute  of  limitations  pleaded  by  E. 
H.  BJggan's  administrator  against  the  recov- 
ery of  the  amount  of  said  collection  began 
to  run  from  the  time  it  is  proved  that  H. 
B.  Blggan  had  knowledge  of  such  collection, 
and  It  manifestly  appearing  that  H.  B.  Big- 
gan knew  of  the  collection  by  her  husband  of 
$55.55  of  the  Deldridge  debt  at  the  time  of 
the  collection,  May  22,  1884,  and  of  the  col- 
lection by  him  of  $10  of  Louisa  Butler,  De- 
cember 23,  18S4,  the  recovery  of  both  these 
amounts  of  B.  H.  Blggan's  estate  Is  barred. 
The  decree  then  proceeded  as  follows:  '^he 
court  Is  further  of  opinion  that  in  respect 
to  the  real  estate  owned  by  H.  B.  Blggan 
at  the  time  of  her.  marriage  with  B.  H.  Blg- 
gan, and  which  he  took  possession  of,  that 
she  owned  an  estate  for  and  during  her 
natural  life  In  certain  lands,  and  that  E. 
H.  Biggan,  by  rlrtue  of  his  marriage  with 
her,  became  entitled  to  the  rents  and  profits 
of  said  real  estate  during  the  Joint  lives  of 
himself  and  wife  (coverture),  and  that 
neither  he  nor  his  estate  are  liable  to  H.  B. 
Rlggab  or  her  administrator  for  such  rents 
and  profits  collected  by  him  during  cover- 
ture, *  •  *  and  that  said  E.  H.  Blggan 
and  H.  B.  Biggan  having  by  their  deed  sold 
and  conveyed  their  Joint  estate  In  this  land, 
for  $2,000,  to  B.  H.  Sims,  and  tbe  said  $2,000 
having  been  paid  to  B.  H.  Blggan,  he  or  his 
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estate  Is  not  liable  to  H.  B.  Rlggan  for  said 
$2,000,  and  that  the  Bald  H.  B.  Blggan,  or 
ber  administrator,  la  not  entitled  to  recover 
of  E.  H.  Rjggan  any  greater  amount  of  tbe 
Bald  $2,000  than  an  amount  equal  to  the 
Talne  of  said  H.  B.  Rlggan's  estate  in  said 
land  sold  to  R.  H.  Sims  by  Rlggan  and  wife, 
which  waa  an  estate  for  her  life,  from  and 
after  the  death  of  her  husband  B.  H.  Rlg- 
gan, which  occurred  the  24th  of  December, 
1890;  and  the  said  H.  B.  Rlggan  having  died 
December,  1891,  sarrlTlng  her  husband  only 
one  year,  and  all  parties  having  admitted 
that  the  annual  rents  and  profits  of  said 
real  estate  are  $275,  the  court  is  of  opinion 
that  H.  B.  Rlggan  Is  only  entitled  to  recover 
of  E.  H.  Rlggan's  estate  $275  of  said  $2,000, 
being  an  amount  equal  to  one  year's  rent  of 
said  real  estate,  and  which  is  ttie  value  of 
H.  B.  Rlggan's  estate  in  said  real  estate 
BolA  to  R.  H.  Sims,  which  $275  should  carry 
interest  from  December,  1891.  *  •  •"  From 
this  decree  an  appeal  was  allowed  to  this  court, 
on  the  petition  of  R.  H.  Sims,  administrator 
of  Mrs.  H.  B.  Rlggan,  who  had  died. 

It  may  be  observed,  in  the  outset,  that 
this  decree  is  plainly  erroneous  in  decreeing 
to  the  estate  of  Mrs.  H.  B.  Rlggan  the  sum 
of  $275,  being  an  amount  equal  to  one  year's 
rent  of  the  real  estate  sold  to  R  H.  Sims; 
for,  as  it  will  be  seen  later  on,  if  Mrs.  H. 
B.  Rlggan  united  in  the  deed  conveying  her 
real  estate  to  R.  H.  Sims,  voluntarily  and 
unconditionally,  she  parted  with  all  interest 
therein,  and  could  not  set  up  any  claim  there- 
to, or  against  Dr.  Rlggan's  estate,  on  account 
of  that  conveyance.  The  contention  of  ap- 
pellant Is  that  the  decree  is  erroneous  in  not 
aUowlng  the  administrator  of  Mrs.  Riggan 
the  $2,000  paid  by  R.  H.  Sims  to  Dr.  Rlg- 
gan, the  purchase  price  of  her  land  conveyed 
to  Sims  In  1876,  with  Interest  on  this  amount 
from  January  1,  1878,  till  paid,  and  in  hold- 
ing that  two  small  claims,  of  $56.55  and 
$19,  reported  tn  Mrs.  Rlggan's  favor  by  the 
commissioner,  are  l>arred  by  tbe  statute  of 
limitations.  As  to  the  claim  of  &Irs.  Rig- 
gan to  tbe  purchase  money  for  the  land  con- 
veyed to  R.  H.  81ms,  the  evidence  Is  as  fol- 
lows: First,  the  deed  of  Dr.  E.  H.  Riggan 
and  his  wife,  of  April  26,  1877,  conveying 
to  Sims  all  of  their  right,  title,  and  interest 
to  and  in  the  real  estate,  together  with  all 
the  fixtures  and  the  appurtenances  thereunto 
belonging,  being  the  same  devised  by  the 
will  of  the  late  Richard  S.  Sims  to  Harriet 
B.  Sims,  his  wife,  as  her  dower  or  life  es- 
tate. Then  R.  H.  Sims  testifies  as  follows: 
"Q.  10.  Please  state  all  yon  know  as  to  any 
agreement  made  l>etween  your  mother  and 
Dr.  Rlggan  as  to  how  this  propaly  given 
to  her  by  the  wlU  of  her  first  husband  should 
be  held  after  their  marriage,  and  how  the 
proceeds  of  that  sold  should  be  held  and 
disposed  of.  A.  It  should  be  held  as  her  sep- 
arate estate,  and  disposed  of  by  her  will,  if 
she  thought  necessary,  and  at  the  time  of 
Dr.  Kiggan'8  doith  she  bad  a  will  written. 


Q.  11.  Did  yon  eva>  bear  Dr.  Elg^ax  waj 
tbat  this  was  the  agreement,  or  did  you  ever 
bear  your  mother  waj  so  In  Dr.  Blggan's 

presence?  A.  Tee,  sir;  I  bare  beard  both 
speak  of  it  Q.  12.  Wbo  bought  jranr 
mother's  life  Interest  In  tbe  real  estate  left 
her  by  tbe  will  of  her  first  husband?  I. 
Q.  13.  When  did  you  buy  It,  at  what  price, 
and  upon  what  terms?  A.  26tb  of  April. 
1877,  by  bond  due  January  1,  1878,  for 
$2,000.00.  Q.  14.  To  whom  was  this  bond 
payable?  A.  To  E.  H.  Riggan,  for  my  wife, 
H.  B.  Riggan.  Q.  15.  Was  there  any  conver- 
sation between  yourself.  Dr.  Rlggan,  and 
your  mother,  at  tbe  time  of  this  purchase, 
as  to  how  the  bond  was  to  be  payable,  who 
was  to  collect  the  money,  and  how  the 
money  was  to  be  held?  If  so,  what?  A.  It 
was  agreed  between  all  parties  that  the  bond 
sliould  be  given  for  mother's  benefit,  and 
that  Dr.  Riggan  should  manage  it  for  her." 
Then,  in  answer  to  the  question,  "Are  you 
perfectly  certain,  from  the  declarations  of 
Dr.  Riggan,  from  statements  made  by  your 
mother  In  Dr.  Rlggan's  presence,  and  from 
conversations  you  heard  between  them,  that 
It  was  agreed  between  Dr.  Rlggan  and  your 
mother  that  he  should  hold  the  property  re- 
ceived by  her  from  her  husband's  estate  for 
her  benefit,  and  the  proceeds  of  the  prop- 
erty, when  sold,  he  should  hold  In  trust  for 
her?"  this  witness  says,  "Yes,  sir."  O.  W. 
King  tjestifles  In  relation  to  this  matter  that 
be  heard  Dr.  Rlggan  speaking  of  holding 
some  money  for  his  wife,  or  having  some 
belonging  to  her;  that  Dr.  Riggan  said  he 
had  sold  her  Interest  In  her  land  to  ber  son. 
who  paid  for  it;  that  he  (Dr.  Riggan)  beld 
the  money  for  his  wife,  and  tbat  he  spoke  of 
the  amount  as  being  about  $3,000;  Dr.  Rig- 
gan frequently  spoke  of  this  money  tbat  he 
bold  for  his  wife,  and,  as  witness  thought, 
he  always  spoke  of  It  as  about  $3,000.  John 
O.  Sims  also  testified  that  be  heard  Dr.  Rig- 
gan, two  or  three  times,  or  oftener,  speak 
of  his  holding  money  belonging  to  his  wife, 
saying  that  be  had  $2,000  or  $3,000  of  his 
wife's  money;  that  he  loaned  witness  a  pert 
of  It,  with  the  consent  of  Mrs.  Rlggan.  given 
in  witness'  presence.  This  witness,  then,  :n 
answer  to  the  question,  "Was  not  Dr.  Rlg- 
gan a  remarkably  particular  man  In  the 
management  of  his  own  pecuniary  matters, 
and  In  keeping  them  clearly  distinct  and 
separate  from  such  matters  as  he  managed 
in  trust  for  others?"  says,  "Dr.  Riggan  was 
a  very  particular  man;  so  much  so  that,  in 
a  former  will  be  had  some  years  ago.  tbe 
first  thing  he  said  was.  he  wanted  $3,000 
returned  to  his  wife,  that  he  had  belonging 
to  her.  He  showed  it  to  me."  Then  tbe 
witness  states  why  that  will  was  destroyed, 
which  was  not  because  It  recognized  this 
debt,  but  for  entirely  difFerent  reasons.  It 
appears  from  the  evidence  that,  at  abont  tbe 
time  Dr.  Rlggan  had  these  conversations 
with  witnesses  John  G.  Sims  and  C.  W. 
King,  he  bad  In  his  hands,  eitbw  from  tbe 


Digitized  by  Google 


Va.) 


BIGOAK'S  ADU*B  9.  BIOGAK. 


923 


bcmd  adleeted  of  Dr.  Blmt,  and  tlw  Intcrat 
thereon,  or  tbat  and  other  anma  collected 
for  account  of  his  wife,  or  of  debts  due  to 
his  wife,  abqat  $8,000.  It  Is  admitted  that 
a  writing  called  In  this  record  "Notes  for  a 
Win,"  and  found  among  Dr.  Blggan's  pa- 
pers at  his  death.  Is  wholl7  In  his  hftadwrlt- 
ing,  and  la  that  writing  there  appears  this* 
clause,  "Hy  wife  to  hare  13,000.00  returned 
to  her,  the  amonnt  of  her  estate.**  It  is  also 
admitted  in  the  record  that  a  paper  which 
Is  a  draft  of  a  will  of  Mrs.  Blggan,  found 
among  her  ittpers,  aiul  filed  bef<ne  the  com- 
missioner. Is  wholly  In  the  handwriting  of 
Dr.  Blggaa  And  In  this  writing  the  money 
In  the  hands  of  Dr.  Blggan,  belonging  to 
Mrs.  Blggan,  is  disposed  ot.  On^  a  part  of 
the  bond  executed  by  Dr.  Sims  for  the  pnr> 
chase  money  for  Mrs.  Rlggau's  land,  sold 
to  him  as  before  stated,  Is  produced.  Dr. 
Sims,  the  witness  who  produced  It,  explained 
how  the  other  portion  got  lost;  and,  on  the 
portion  of  the  brad  produced,  the  following 
receipt  appears:  "BecelTed,  Deconber  0, 
1881,  of  B.  H.  Sims.  91,286J19,  In  full  pay- 
ment of  the  within  bond;  said  bond  being  In 
full  payment  for  the  real  estate  of  my  wife, 
H.  B.  Blggan,  her  dower  Interest  in  her  first 
husband's  estate.  [Signed]  B.  H.  Blggan.** 
Then  w«e  oth»  receipts  produced,  show- 
ing payments  on  thia  bond,  but  they  need 
not  be  specially  noticed,— all  of  which,  as 
well  as  the  bond  bi  question,  were  made 
after  the  passage  of  the  act  ct  April  4,  1877, 
commonly  known  as  the  "Married  Woman's 
Act" 

Upon  tUs  state  of  facts,  the  two  questlona 
to  be  considered  are:  First,  was  there  any 
agreement  between  Dr.  £.  H.  Blggan  and  his 
wife,  H.  B.  Blggan,  during  the  coverture^ 
that  she  should  liave  the  proceeds  of  the  sale 
of  the  property  conreyed  by  them  to  Dr.  B. 
H.  Sims,  and  for  which  the  bond  for  $2,000 
was  given?  and,  second.  If  there  was  such 
an  agreement  (there  being  no  creditors  of 
the  husband  alfeeted  thereby),  can  it  be  en- 
forced in  a  court  of  equity? 

Counsel  for  appellee  undertake  to  throw 
doubt  on  the  testimony  of  Dr.  Sims,  because 
he  was.  testifying  as  a  witness  for  Ma  moth- 
er, who  Is  since  dead,  and  consequently  as 
an  interested  witness.  Dr.  Sims  was  a  com- 
petent witness  when  he  gave  his  testimony 
In  this  case,  and  the  argument  of  counsel, 
however  Insinuating  or  ingenious,  cannot 
serve  to  efface  the  evidence  of  a  competent 
and  credible  witness.  Ttils  can  only  be  done 
by  testimony  showing  the  contrary  facts  to 
those  testified  to  by  the  witness,  or  from  clr- 
cnmstances  from  wlilch  they  may  be  infer- 
red, or  that  he  Is  unworthy  of  belief.  No 
Bac^  testimony  is  to  be  found  In  tUs  record, 
and  therefore  Dr.  Sims*  testimony  is  uncon- 
tradicted, and  be  Is  unimpeached.  Indeed, 
tils  testimony  la  corroborated  and  sustained 
by  the  only  other  witnesses  examined  In  the 
case,  Charles  W.  King  and  John  O.  Sims,  nei- 
ther (tf  whom  it  can  be  claimed  has  the 


slightest  Intoest  In  the  subject-matter.  The 
witness  Is  turUier  corroborated  by  the  will 
and  the  draft  of  the  wUl  written  by  Dr.  Blg- 
gan, as  we  have  before  aeen,  as  well  as  by 
the  draft  of  a  will  for  Mrs.  Blggan.  in  which 
the  money  In  question  was  mentioned  and 
disposed  of,  wholly  In  the  handwriting  of 
Dr.  Blggan.  We  have  examined  the  origi- 
nal bond  in  question,  and  do  not  find  that  Its 
appearance  or  condition  raises  the  least  sus- 
picion that  Dr.  Sims'  statement  as  to  how  a 
portion  of  it  got  lost  la  untrue.  The  final  re- 
ceipt, wholly  In  the  handwriting  of  Dr.  Blg- 
gan, below  the  portion  of  the  bond  that  re- 
mains, la  also  comborative  of  the  statement 
as  to  how  tlie  bond  Itself  was  written.  The 
provision  in  the  bond,  as  stated  by  Dr.  Sims, 
viz.  "TO  B.  H.  Blggan,  for  my  wife  H.  B. 
Blggan,**  Is  awkwardly  expressed;  but  when 
considered  In  connection  with  the  final  re- 
ceipt written  on  the  bond,  set  out  In  full 
above.  It  Is  a  reasonable  conclusion  that  the 
bond,  as  originally  drawn,  clearly  showed 
that  the  money  to  be  ^d  to  Dr.  Blnan  was 
to  be  for  the  benefit  of  his  wlfe^  H.  B.  Blg- 
gan, In  accordance  with  the  agreement  made 
and  entered  into  by  all  the  parties  when  the 
bond  was  executed  by  Sims.  It  Is  not  at  all 
reasonable  to  suppose  that  Dr.  Blggan  would 
have  written  the  final  receipt  upon  the  bond, 
in  the  form  that  he  did,  If  his  wife  had  no 
interest  in  It  We  are  of  oi^Ion  that  the 
agreement  between  Dr.  EL  H.  Bl^an  and  his 
wife,  made  St  the  time  of  the  sale  of  Uie 
wife's  land  to  Dr.  Sims,  and  the  execution 
of  the  bond  of  Sbns  for  the  purchase  money, 
that  the  money  was  to  be  paid  to  Dr.  Blg- 
gan, and  held  by  him  for  the  benefit  of  his 
wife,  is  proven,  and  that  the  bond  was  so 
written.  This  agreement  havbig  been  prov- 
en. It  only  remains  to  be  determined  whether 
such  an  agreement  can  be  enforced  In  a  court 
of  equity. 

Appellees*  counsd  admit  tibat  If  there  was 
any  proof  that  Mrs.  Blggan  refused  to  ex- 
ecute the  deed  to  Dr.  Sims,  except  upon  con- 
dition that  the  bond  should  be  payable  to 
her,  she  might  be  entitled  to  the  money; 
and  they  seem  to  also  admit  that  If  the  bond 
had  been  found  among  Dr.  Biggan's  papers 
after  his  death,  and  uncollected.  It  would 
have  been  treated  as  a  perfected  gift  and  a 
complete  segregation  of  that  particular  prop- 
erty from  the  residue  of  his  estate.  There 
Is  certainly  no  proof  that  Mrs.  Blggan  re- 
fused to  sign  the  deed  except  upon  the  con- 
dition that  the  bond  was  to  be  made  payable 
to  her,  or  for  her  benefit  There  was  no 
occasion  for  any  such  refusal  un  her  part  It 
had  been  agreed  beforehand  that  the  bond 
should  be  so  payable,  and  the  bond  was  ex- 
ecuted accordingly,  whereby  Dr.  Blggan  as- 
sumed the  attitude  of  a  trustee,  holding  the 
bond  for  the  benefit  of  his  wife,  and  as  her 
s^arate  estate,  and  when  the  money  was 
collected  thereon  he  occupied  the  same  posi- 
tion with  relation  to  it  Here  Is  an  executed 
trust  declared  on  the  face  of  the  bond  it- 
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self,  and  the  trustee  collected  tbe  money,  as 
he  was  authorized  thereby  to  do.  2  Pom. 
Eq.  Jur.  1001.  In  Richards  v.  Delbrtdge,  lu 
R  18  Eq.  11,  it  Is  said  by  Jessel,  M.  R.: 
"The  legal  owner  of  the  property  may,  by 
one  or  other  of  the  modes  recognized  as 
amounting  to  a  valid  declaration  of  trust, 
constitute  himself  a  trustee,  and,  without 
any  actual  transfer  of  the  legal  title,  may  so 
deal  with  the  property  as  to  deprive  himself 
of  the  beneficial  ownership,  and  dedare  that 
he  will  hold  from  that  time  forward  in  trust 
for  tbe  other  person.  It  is  true,  be  need  not 
use  the  words,  'I  declare  myself  a  trustee,' 
but  he  most  do  something  which  ts  equiva- 
lent to  It,  and  use  expressions  which  tiave 
that  meaning."  And  In  the  same  case  it  is 
Bald  that  the  words,  "I  undertake  to  hold 
this  bond  for  you,**  would  undoubtedly  have 
amounted  to  a  declaration  of  trust.  See,  al< 
BO,  Williamson  v.  Yager,  01  Ey.  282,  IS  S. 
W.  600,  34  Am.  St  Rep.  184,  and  notes  pages 
191,  193,  195,  190,  201,  202,  and  cases  cited. 
The  receipt  of  Dr.  Rlggau  for  the  last  pay- 
ment on  this  bond  not  only  contains  an  expres- 
sion meaning  that  be  received  the  money  for 
the  benefit  of  his  wife  (L  e.  In  trust  for  her), 
but  the  bond  Itself,  also  written  by  him,  con- 
tained a  more  explicit  expression,  tliat  could 
have  DO  other  meaning  than  that  he  declared 
himself  a  trustee  to  hold  the  bond  for  his 
wife's  benefit,  and  the  money,  when  col- 
lected, in  trust  for  her.  To  what  money 
could  Dr.  Riggan  have  had  reference  when 
he  Bald,  In  each  of  tbe  wills  he  wrote,  "My 
wife  to  have  ^,000.00  returned  to  her,  the 
amount  of  her  estate,*'  If  It  was  not  this 
money?  The  declarations  that  he  made  to 
Sims  and  King  were  meaningless.  If  he  did 
not  refer  to  the  money  he  had  received  from 
the  sale  of  his  wife's  land.  Indeed,  he  said 
to  King  that  the  money  he  had  was  for  his 
wife's  Interest  In  her  land  sold,  and  that  It 
belonged  to  her.  A  trust  created  by  the  hus- 
band In  favor  of  the  wife  has  over  and  over 
again  been  sustained  aa  founded  on  a  meri- 
torious consideration,  which  tbe  law  always 
implies  in  tbe  rations  existing  between  hus- 
band and  wife,  and  parent  and  child.  This 
case,  however,  does  not  stand  alme  upon  a 
meritorious  couBldntttion,  but  upon  a  valua- 
ble consideration.  It  is  true.  Dr.  Riggan  had 
an  Interest  In  the  land,  L  e.  the  right  to  the 
rents,  Issues,  and  profits  during  his  life,  pro* 
vided  he  lived  as  long  as  his  wife  did.  It 
was  not,  however,  the  ordinary  Interest  a 
husband  has  In  his  wife's  land.  He  was 
not  tenant  by  the  curtesy,  as  It  could  not  be- 
come Initiate  or  consummate.  His  Interest 
would  have  continued  only  during  their  Joint 
lives,  ceasing  at  the  death  of  either,  whHe 
ber  Interest  would  continue  so  long  as  she 
lived,  even  though  her  husband  might  have 
died  years  before  she  did.  Tet  by  the  de- 
cree appealed  tnm  his  Interest  ts  made  to 
appear  as  worth  $1,725.  and  all  accumulated 
Interest,  while  hen  was  fixed  at  only  $275. 
Whatever  might  have  been  his  Interest,  he 


had  the  right  to  dispose  of  It  as  he  did.  He 
was  not  indebted.  No  question  of  creditors 
arises  Ih  the  case.  It  was  not  the  husband's 
land  in  which  the  wife  was  relinquishing 
dower,  but  the  wife's  land,  in  which  he  only 
had  the  right  to  the  rents.  Issues,  and  profits 
arising  during  their  Joint  lives.  "If  a  trust 
is  once  effectually  created  by  parol,  It  can- 
not Subsequently  be  revoked  or  altered  by 
the  party  creating  It  for  It  Is  governed  by 
the  same  rules  that  govern  trusts  by  writ- 
ing." 1  Perry,  Trusts,  i  Tt.  That  a  trust' 
can  be  established  In  personalty,  or  In  the 
proceeds  of  realty,  by  parol  testimony  alone, 
seems  to  be  well  settled.  Id.  H  82,  86,  and 
cases  cited.  Bee,  also,  Bank  v.  Oarrington, 
7  Leigh,  676;  Phelps  v.  Seely,  22  Gnit  B73. 
This  suit  Is  brought  by  the  cestui  que  trust 
to  recover  of  the  estate  of  the  trustee,  Dr. 
Riggan.  the  money  received  and  held  by  hloa 
for  her  benefit  as  authorized  by  the  Instru- 
ment creating  the  trust;  and.  It  being  a 
peculiar  province  of  courts  of  equity  to  en- 
force trusts,  the  claim  of  Mrs.  Ri^an,  the 
cestui  que  trust  asserted  In  this  suit  against 
tbe  estate  of  Dr.  Riggan,  the  trustee,  for  the 
money  received  by  him  as  the  proceeds  of  the 
sale  of  her  land  to  Dr.  Sims,  can  and  ought 
to  be  enforced.  Gordon  v.  Tucker,  6  Me. 
247;  Jones  v.  Obenchalu,  10  Grat  239;  Say- 
era  V.  WaU,  26  Grat  854;  Fox  v.  Jones,  1 
W.  Va.  205;  2  Kent  Comm.  174;  TulUa  v. 
Fridley,  9  Minn.  79  (GU.  68);  Stanwood  v. 
Stanwood.  17  Mass.  67;  McCampbell  v.  Mc- 
Campbell,  2  Lea,  661. 

We  do  not  see  that  sections  2413,  2414,  and 
2840.  so  much  relied  on  by  counsel  for  ap- 
pellees, have  any  application  to  thu  case. 
The  first  refers  entirely  to  conveyances  of 
estates  In  realty;  the  second,  to  gifts  of 
goods  and  chattels,  and.  If  it  referred  to 
choses  In  action  (as  to  which  we  express  no 
opinion),  It  would  stUI,  from  what  has  al- 
ready been  said,  have  no  application;  and 
the  third  (section  2840)  is  wholly  tnappllca- 
bie,  as  there  Is  no  allegation  or  proof  in  the 
record  that  the  agreement  as  to  how  the  pro- 
ceeds of  the  sale  of  the  land  to  Dr.  Sims 
would  be  held  was  **upon  consideration  of 
marriage.*'  so  as  to  bring  It  wlthih  the  provl- 
Biou  of  this  section. 

Ab  to  the  two  sums,  $55  and  $19.  collected 
by  Dr.  Riggan  on  demands  due  his  wife  aft- 
er the  passage  of  the  mairled  woman's  act 
of  April  4.  1877:  WhUe  these  sums  of  mon- 
ey were,  under  this  act,  the  separate  estate 
of  tbe  wife,  they  were  not  at  all  Involved  In 
the  trust  upon  which  Dr.  Riggan  held  the 
funds  collected  from  Dr.  Sims  for  bis  wife's 
interest  In  the  land,  and  the  circuit  court 
was  right  in  holding  that  the  statute  of  lim- 
itations pleaded  by  Dr.  Rlggan's  admlnistn- 
tor  barred  their  recovery. 

Xor  is  there  error  In  the  ruling  of  the  conn, 
of  which  appellees  complain.  In  holing  Dr. 
Riggan's  administrator  liable  to  UHl  Big- 
gan's  administrator  for  $132.66,  with  Inter- 
est on  $70  and  tUSO^  parts  thereof,  being  th« 
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total  of  two  Boma  collected  by  Dr.  BJ^an 
on  debts  due  his  wife  after  tbe  passage  of 
the  act  of  April  4, 1877;  there  being  no  proof 
that  Mrs.  Blggan  knew  of  the  collection  of 
these  sama. 

It  la  also  contended  bj  appellees  that  it 
waa  error  to  decree  to  Mrs.  Rl^an's  admin- 
istrator tbe  ralue  of  the  property  which  waa 
exempted  to  her  as  the  widow  of  Dr.  Rlg- 
gan  nader  section  8653,  and  sold  by  his  ad- 
ministrator. This  was  not  error,  as  the  plain 
language  of  section  3653  exempts  to  the  wld* 
ow,  In  every  case,  whether  the  estate  be  sol- 
Tent  or  not,  the  articles  enumerated  In  sec- 
tion auoO- 

For  tbe  foregoing  reasons,  we  are  of  opin- 
ion that  the  decree  of  the  circuit  court  Is 
right  in  all  respects,  except  in  so  far  as  it 
only  decrees  In  favor  of  Harriet  B.  BIggan'a 
administrator  against  the  estate  of  Dr.  E.  H, 
Riggan,  deceased,  for  the  sum  of  $275,  with 
Interest  thereon  from  December  25,  1891, 
when  the  decree  should  hare  been  for  the 
principal  sum  of  $2,000,  with  interest  from 
January  1.  1878,  till  paid;  and  in  this  respect 
the  decree  will  be  reversed  and  annulled, 
and  tbe  cause  remanded  to  the  circuit  court 
for  such  further  proceedings  herein  as  may 
appear  proper,  and  in  accoffdanoe  with  this 
opinion. 

KEITU,  P.  (dissenting).  I  am  unable  to 
concur  In  the  op]nl6n  Just  delivered.  A 
trust,  such  as  it  is  sought  to  establish  In  this 
case,  ought  to  be  proved  by  convincing  testi- 
mony. The  proof  here  is,  to  my  mind,  of  a 
most  unsatisfactory  character,  and  consists 
of  an  Improbable  story  told  by  an  interested 
witness,  corroborated,  if  at  all,  by  loose  ver- 
bal declarations,  and  by  written  memoranda 
found  among  the  papers  of  B.  H.  Riggan, 
deceased,  which  show  nothing  more  than 
that  the  creation  of  such  a  trust  was  at  some 
time  In  contemplation,  but  remained  at  his 
death  wholly  unexecuted.  I  do  not  think 
that  a  verbal  declaration  that  a  husband 
will  hold  sHtmstee  for  his  wife  a  certain  por- 
tion of  his  own  estate,  where  the  declaration 
rests  upon  no  consideration  whatever,  can 
be  enforced  In  a  court  of  equity.  The  deci- 
sion. In  my  judgment,  la  a  most  dangerous 
expansion  of  the  principles  and  authorities 
upon  which  It  professes  to  rest 


(47  a. 

LIP8G0UB  T.  BlCa 
(Baprtmt  Oourt  of  South  OaABna.   Inly  8. 

use.) 

ATTAOBwnrT  — Improvidsnt  IsauAKOS— Vaoatioit 
— NOTIOI  OF  MOTIOK  — BorvioisxoT  — 
FiNDIKOB  TO  SDSTAIX. 

1.  A  notice  of  motion  for  vacation  of  an  at- 
tachment as  improTidentlr  issued  need  not  spec- 
if the  nrronnda  on  which  it  is  based. 

2.  Since,  on  motion  for  vacation  of  an  at- 
tachment ab  Im providently  issued,  the  burden 
is  on  plaintiff  to  show  his  right  to  the  remedy,  a 
finding  that  tlw  evidence  presented  by  all  uie 


afBdavits  is  InsniBelent  to  entitle  plaintiff  to  the 
attachment  wUl  snstmla  an  order  of  vacation. 

Appeal  from  common  pleas  drcnlt  court  of 
Abbeville  county;  Earle,  Judge. 

Action  aided  by  attachment  by  Edwin  11. 
Lipscomb  against  Maner  L.  Bice.  Fmn  an 
order  vacating  the  attachment,  ^alntlff  ap- 
peals. Affirmed. 

Oraydon  &  Oraydon,  for  appelant.  Pukor 
&  McGowan,  for  teqpondent 

McIVEB,  C.  J.  This  is  an  appeal  from  an 
order  of  his  honor.  Judge  Earle,  setting  aside 
a  warrant  of  attachment  Issued  by  the  clerk 
of  the  court  of  common  pleas  for  Abbeville 
county  in  the  abovewstated  case.  The  notice 
of  the  motion,  a  copy  of  which  Is  set  out  In  the 
case,  stated  that  the  motion  would  be  made 
"on  affidavits,  of  which  copies  are  hereto  at- 
tached." Those  affidavits,  together  with  the 
original  affidavit  made  by  plalntifT  when  he 
obtained  the  warrant  of  attachment,  as  well 
as  other  affidavits  submitted  in  reply  by  plain- 
tiff, are  all  set  out  In  the  case;  and  the  fol- 
lowing is  a  copy  of  the  order  granted  by 
Judge  Earle:  "On  bearing  the  motion  by  the 
defendant  that  the  wilt  of  attachment  against 
proper^  of  defendant  issued  by  the  clerk  of 
the  court  be  set  aside,  it  Is  ordered  that  tbe 
motion  t>e  granted,  and  the  writ  of  attach- 
ment be  set  aside  and  rescinded.  It  being  tbe 
Judgment  of  the  court  that  there  was  not  suf- 
ficient evidence  In  the  original  affidavit,  or 
those  submitted  in  reply  to  the  affidavits  by 
defendant,  to  support  the  allegation  of  Intent 
to  commit  fraud  by  the  defendant  In  sale  of 
his  Interest  in  the  Arm  ot  Plillllps  Bros.  &  Co. 
to  his  senior  partner,  J.  P.  Phillips."  At  the 
bearing  of  the  motion,  the  plaintiff  objected 
to  the  hearing,  on  the  ground  that  tbe  no- 
tice &lled  to  state  the  grounds  on  which  the 
motion  wotild  be  made.  The  circuit  Judge, 
without  making  any  specific  ruling  upon  the 
point  thus  made,  proceeded  with  the  hearing 
of  the  motion,  and  granted  tbe  order  abore 
copied.  From  this  order  plaintiff  appeals,  up- 
on the  several  grounds  set  out  in  the  record, 
which  substantially  raise  but  two  questions: 
<1)  Whether  the -circuit  Judge  could  consider 
the  question  as  to  whether  the  attachment 
was  irregularly  Issued,  in  view  of  the  fact 
that  no  such  Irregularity  waa  specified  in  the 
notice  of  the  motion;  (2)  whether  there  was 
error  in  setting  aside  the  attachment  as  in- 
providently  issued. 

Inasmuch  as  we  do  not  regard  the  circuit 
Judge  as  having  hdA  that  the  attachment 
was  Irregularly  issued,  we  do  not  think  that 
tbe  first  of  these  gueetiona  can  properly  arise 
upon  this  record.  As  was  held  In  Kerchuer 
T.  McCormac,  2S  3.  C.  461,  an  attachment 
may  be  vacated  or  set  aside  upon  either  one 
of  two  grounds;  (1)  Where  It  has  been  Irreg- 
ularly Issued;  and  (2)  where  it  has  been  Im- 
provldently  issued.  The  first  of  these  grounds 
Is  to  be  determined  by  an  Inspection  of  the 
aflftdavlt  opon  which  the  warrant  of  attach- 
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ment  Issoed,  with  a  view  to  aacerbdn 
whether  the  facts  therein  stated  are  suffldeat 
to  warrant  a  resort  to  the  remedy  hy  attach- 
ment; while  the  second  of  these  qoestlinia  Is 
to  be  detennlned  by  a  consideration  at  tba 
evidence  presented  In  the  affldarlts  both  pro 
and  con.  The  first  presents  a  pure  qnestion 
of  law,— whether  the  facts  stated  In  the  orlg* 
Inal  affldATlts  are  such  as  are  required  br  the 
statute  as  necessair  to  Justify  the  issuing  at 
an  attachment;  while  the  second  presents  a 
pure  question  of  fact^whether  the  evldoice 
found  In  the  affldarlts,  both  pro  and  con.  Is 
sutUcient  to  sustain  the  lasne  of  an  attach- 
ment As  was  said  by  the  late  Chief  Justice 
Simpson  in  that  case:  "His  honor,  the  dranlt 
Judge,  upon  Inspection  of  the  aflldavlt  at  the 
plaintiff,  Kerchner,  upon  which  the  cleifc  had 
Issued  the  warrant;  hdd  that  It  was  sufficient 
to  sustain  the  attachment  prima  facte,  at  least 
to  such  ezfoit  as  to  authorise  and  require  blm 
to  conalder  the  affidavit  submitted  by  the  de- 
fendant against  the  truth  of  the  allegations 
In  the  original  affidavit,  and  those  of  the 
plaintiff  In  rep^.  Upon  this  hearing,  he  de- 
termined that  the  allegations  of  the  original 
affidavit  had  not  been  sustained  by  the  pre- 
ponderance of  the  evidence."  According, 
he  set  aside  the  attachmento  In  so  tkr  as  they 
affected  all  of  the  defendants  except  B.  L. 
McConna<^  who,  being  a  nonresident  was 
liable  to  the  attachment;  and  this  action  was 
sustained  by  this  court  Now,  to  this  case 
the  terms  of  Judge  Baile'a  order  show  con- 
eludvely  that  he  did  not  vacate  the  attach- 
ment for  Irregularity,  as  he  not  only  did  not 
base  his  order  upon  a  mere  tospectlon  of  the 
original  affidavit  but,  In  express  terms,  bases 
his  Judgment  upon  the  ground  "that  there 
was  not  sufficient  evidence  in  the  orlj^nal  sf- 
fldavlt,  or  those  submitted  In  reply  to  the 
affidavits  by  defendant  to  euppoit  the  allega- 
Iton  of  totent  to  commit  fraud  by  the  defends 
ant  In  sale  of  his  Interest  to  the  firm  of  Phil- 
lips Bros.  &  Co.  to  his  senior  partner,  J.  P. 
PhlUipB,"  whldi  was  the  gist  of  the  charge  of 
fraud  npon  which  pUUntlfl  relied  to  obtain 
the  attachment  Let  It  be  noticed  that  the 
language  of  the  circuit  Judge  Is  that  there 
was  not  sufficient  evidence  to  sustato  the  alle- 
gation of  fraud,  which  Is  a  very  dUTerent 
thing  from  sayinjg  that  the  facts  stated  to  the 
original  affidavit  were  not  sufficient  In  law  to 
sustato  the  attachmmt;  lowing  very  clears 
ly  that  the  circuit  Judge  based  his  conclusion 
upon  the  ground  that  the  attachment  was  Im- 
proTldently  issued,  and  not  upon  the  ground 
of  any  irregularity.  This  being  so,  It  becomes 
Immaterial  to  toqulre  whether  the  notice  of 
the  motion  sufficiently  spedfled  the  ground 
upon  which  It  was  based,  as  It  Is  not  pretend- 
ed that  any  such  i^eciflcation  Is  necessary 
where  an  attochment  Is  set  aside  as  Improvt- 
dently  issued.  Indeed,  rule  57  of  the  dreult 
court  relied  on  pliuntlff,  by  Ito  express 
terms  only  applies  "when  the  motion  is  for 
Irregularis." 
Hki  <miy  remaining  Inquiry  is  whether 


there  was  any  error  to  vaetttog  the  attacb- 
ment  as  Improvldently  issued.  This  ptresoiiB 
a  pun  question  of  facts,  and  the  conoluslDn 
of  the  drcnlt  Judge,  suMalned,  aa  we  tbtolc  tt 
Is,  by  the  pr^ondoance  of  the  evidence  af- 
forded by  the  affldavlta,  which  we  have  caze- 
fttUy  con^eced,  both  pro  and  con,  must  1w 
affirmed. 

In  the  exceptloDs  and  to  the  aiynment  here, 
counsel  tot  appelant  contends  that,  btfoze  an 
attacdimmt  can  be  s^  aalde  aa  Improvldently 
Issued.  It  must  be  found  aa  a  fact  that  tbe 
Btatemrats  contained  to  the  affidavit  iqion 
which  It  was  obtained  are  not  true;  and  the 
dalm  is  made  that  there  Is  no  such  finding  of 
fact  to  this  case.  This,  it  seems  to  us,  is  a 
misconception.  The  true  rule,  aa  we  under' 
stand  it,  Is  this:  When  a  motion  is  made  to 
aet  aalde  an  attachment  as  Improvldaitly 
issued,  the  burden  of  proof  Is  upon  the  plain- 
tiff to  khow  to  the  satistoctlon  of  the  court 
that  such  facto  as  are  necessary  to  JusU^  a 
resort  to  sudi  a  stringent  remedy  exist;  and. 
If  he  fslla  to  sustato  such  bnrden,  he,  like  all 
others  who  are  actors,  fiUla  to  make  out  his 
case,  whatevw  It  nu^  b&  It  then  becomes 
a  qutttlon  of  the  preponderance  of  evidence, 
as  to  all  otber  ctvH  casn;  and  if;  w  to  this 
case,  the  evidence  derived  from  all  the  afflda- 
Tito  proves  insufficient  to  entitle  him  to  the 
remedy  which  ha  has  tovoked.  It  cannot  be 
allowed  him.  It  Is  the  Judgment  of  this  court 
that  t^  ordar  aM>ealed  from  ba  afflimsL 

(«7  8.  a  n 

STATB  T.  ABNOLD. 
(Supreme  Court  of  South  Carolina.    July  3, 
18U6J 

HOHiciDB — Dbouubatioxs  or  Dbosusd— Kbs 

GB8T.n. 

In  a  murder  case,  it  ap'tiesred  that  0» 
accused  was  jealoos  of  deceased,  and  had  threat- 
ened to  kill  him;  that  late  one  night  deceased 
went  to  a  woman's  bonae  and  was  giveu  per- 
mission to  remain:  that  while  standing  in  the 
open  door,  he  was  shot  bj  some  one  standing 
outside  the  door;  that  deceased  atanered  off  a 
few  yards  outside  the  house,  and  on  bis  call  the 
woman  and  her  elder  child,  who  were  in  bed, 
hurried  to  him;  that  io  reply  to  a  queetlMi  by 
them,  deceased  answered,  "1  am  ^ot"  and  to 
anotlier  goestion,  "Yes,  Charlie  [accused]  baa 
shot  me  to  death."  The  interval  between  ibe 
shot  and  tbe  answers  was  giTen  by  the  woman 
and  child  at  from  5  to  10  minutes,  bat  the  tiv- 
comstances  were  so  minutely  described  by  them 
as  to  show  that  the  time  was  even  lees.  Hfbl, 
that  the  answers  vtexe  a  part  of  the  res  gests. 

Appeal  from  general  sessions  circuit  court 
of  Abbeville  county;  Earle,  Judge. 

Charles  Arnold  was  convicted  of  murder, 
and  appeals.  Affirmed. 

The  grounds  of  appeal  were:  "(1)  Because 
the  presiding  Judge  erred  to  allowing  the  wit- 
ness Lucy  Wardlaw  to  testis  to  a  dedaiatlon 
of  George  Merryweather,  the  deceased,  alleged 
to  have  been  made  to  her  by  him  10  mtoutee 
after  he  was  shot  as  to  the  poson  who  ahot 
him,  said  declaration  being  hearsay,  and  not  a 
part  of  the  res  gestae,  apcm  which  ground  It 
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mut  admitted  Ijy  the  judge.  (2)  Because  the 
priding  judge  erred  In  allowing  the  witness 
Janle  Wardlaw,  while  being  examined  for  the 
state,  over  the  objecUoo  of  the  defendant,  to 
testify  as  to  an  alleged  declaration  made  by 
the  deceased,  George  Merryweather,  to  Lucy 
Wardlaw,  after  be  was  shot,  as  to  the  person 
who  bad  shot  him,  said  declaration  being 
hearsay,  not  made  to  the  witness,  and  not  ad- 
missible either  as  a  dying  declaration  or  a 
part  of  the  res  gestae.  (3)  Because  the  presid- 
ing Judge  erred  in  refusing  to  strike  out  the 
testimony  of  the  witnesses  Lncy  Wardlaw 
and  Janle  Wardlaw  as  to  the  alleged  declara- 
tlona  of  the  deceased,  George  Merryweather, 
made  to  Lucy  Wardlaw  after  he  was  shot 
(4)  Because  the  judge  erred  In  refusing  to 
grant  the  defradant  a  new  trial,  on  the 
ground  that  it  was  error  In  the  court  to  allow 
the  testimony  of  the  witnesses  Lucy  Ward- 
law  and  Janle  Wardlaw  as  to  the  alleged  dec- 
laratlon  of  George  filerryweather  to  be  sub- 
mitted to  the  Juiy.  (5)  Because  the  testimony 
of  Lncy  Wardlaw  showed  that  the  alleged 
de<^laration  of  George  Merryweather,  the  de- 
ceased, was  made  to  her  10  minutes  after  he 
waa  shot,  some  distance  from  the  scene  of  the 
shooting,  and  was  made  In  reply  to  a  ques- 
tion of  the  witness  to  him,  and  was  not  a 
part  of  the  res  gest^,  and  the  presiding  Judge 
erred  In  holding  that  said  declaration  was  a 
part  of  the  res  gestse,  and  admiadble  as  such." 

Gn^on  &  GraydMi,  tot  ajq^ellant  M.  F. 
Ansel,  for  the  State. 

POPB,  J.  On  the  l»th  day  of  NoTember, 
1895,  one  George  Merryweather  was  shot, 
from  which  wound  he  almost  Immediately 
thereafter  died.  The  defendant,  Charles 
Arnold,  was  at  the  January,  1806,  term  of 
the  court  of  general  sessions  for  Abberille 
county,  in  this  state,  tried  before  Judge  Earle 
and  a  jury,  for  having  murdered  said  deceas- 
ed. He  waa  found  guilty  of  murder,  but 
recommended  to  the  mercy  of  the  court. 
Whereuimn  he  was  sentenced  to  Imprison- 
ment fOr  Ufe  at  hard  labor  in  the  state  peni- 
tentiary. His  appeal  to  this  court  Is  based 
upon  alleged  errors  of  the  circuit  judge  in' 
the  admission  of  certain  testimony,  in  his  re- 
fusal to  strike  out  said  testimony,  and  in  his 
refusal  to  grant  a  new  trial  because  such 
testimony  was  not  admissible.  Let  the 
grounds  of  appeal  be  reported.  Thus  It  ap- 
pears that  the  appeal  is  based  upon  the 
question  of  the  competency  of  certain  testi- 
mony. 

Was  such  testimony  comi>etent?  The  un- 
derlying history  ot  this  tragedy,  as  appears 
firom  the  record,  seems  to  be  this:  Charles 
Arnold,  although  a  married  man,  seems  for 
some  years  to  have  maintained  a  criminal  in- 
timacy with  one  Lncy  Wardlaw,  both  parties 
belonging  to  the  African  race,  and  as  the  re- 
sult of  such  relations  she  bore  him  two  chil- 
dren. The  deceased,  George  Merryweather, 
bad  been  paying  attaitl<m  to  aatd  Lncy  Wftid- 


law  with  a  view  to  marriage.  Indeed,  such 
salt  of  the  deceased  had  gone  so  far  that  an 
engagement  of  marriage  subsisted  between 
them.  These  circumstances  seems  to  hare 
stirred  Charles  Arnold's  nature  into  a  most 
deadly  Jealousy,  If  we  are  to  judge  the  same 
from  the  many  threats  of  death  to  both  the 
deceased  and  Lucy  Wardlaw,  in  case  she 
tolerated  the  attentions  of  Merryweather,  or 
In  the  event  of  their  marriage.  So  deeply 
was  Arnold  stirred  by  this  feeling  of  jeal- 
ousy, he  waa  unmoved  when  the  poor  woman 
explained  to  him  that  she  was  weary  of 
her  life  of  sin,  and  wished  to  become  a  repu- 
table wife.  So,  on  the  night  of  the  19tii 
of  November,  1885,  just  after  a  terrific  wind- 
storm, and  long  after  the  woman  Lucy  and 
her  children  had  retired  to  rest  In  her  lowly 
home,  George  Merryweather,  on  his  knock- 
ing at  the  door,  is  admitted  therein.  He  pro- 
ceeds to  load  his  pistol,  having  first  fired  two 
chambers  thereof.  During  the  time  be  was 
so  employed,  he  kept  up  a  conversation  with 
the  woman.  Having  completed  the  loadlui; 
and  greasing  of  his  pistol,  after  some  demur- 
ring on  the  part  of  the  woman,  he  was  given 
permission  to  spend  the  night  there.  With 
the  door  wide  open,  having  taken  a  drink  of 
water,  and  after  having  removed  bis  cloth- 
ing preparatory  to  seeking  rest,  and  whilo 
at  the  open  door,  suddenly  some  one  In  the 
dark  and  outside  of  the  house  flrea  a  shot 
Into  his  body  at  such  a  close  quarter  that  his 
underclothing  Is  set  on  fire.  The  deceased 
cries  "Ohr'  and  staggers  off  some  30  yards, 
and  falls.  Upon  his  call,  the  woman  and  her 
oldest  child  rush  to  his  relief.  They  find  him 
putting  out  the  fire  on  his  clothing.  What 
was  said  was  this:  When  she  asked  him 
what  was  the  matter,  he  replied,  "I  am  shot." 
To  her  question,  "You  are  not  shot,  are  you?" 
he  replied,  "Yes,  Charlie  has  shot  me  to 
death."  Calling  for  and  obtaining  aid,  he  Is 
removed  to  her  room,  and  laid  on  a  pallet  in 
front  of  the  fire,  and  stwn  dies.  When  the 
woman  and  her  little  daughter  testify,  they 
fix  the  time  from  the  firing  of  the  fatal  shot 
and  that  when  they  reached  the  deceased  at 
five  or  ten  minutes.  But  they  also  describe 
minutely  the  circumstances  which  Interven- 
ed the  shot,  and  reaching  the  deceased  after 
he  was  shot,  which  necessarily  Impress  the 
mind  with  the  conclusion  that  it  was  a  short- 
er Interval  of  time  than  five  or  ten  minutes, 
thus  dem(»i8trating  that  the  witnesses  use 
the  terms  "five  or  ten  minutes"  without  a  due 
appreciation  of  time  fixed  thereby.  If  the  ex- 
pressions used  by  the  deceased  show  that  he 
regarded  himself  as  In  extremis,  as  viewing 
himself  as  bound  to  die,  then  this  testimo- 
ny Is  entitied  to  be  admitted  as  a  "dying  dec- 
laration," and.  If  this  be  so,  it  waa  competent 
We  so  regard  it 

But  was  It  entitied  to  be  considered  as  "res 
gestffl"?  The  Judge  so  hdd,  under  the  au- 
thority of  the  decision  In  State  v.  Belcher, 
13  8.  C.  459.  We  know  It  is  dangerous 
ground  that  we  now  tiarel,  but  It  must  be 
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traveled,  for  tbe  qmstion  Is  taUly  presented. 
Judge  McGowan,  In  the  case  last  ttMl,  In 
referring  to  this  matter,  says:  "When  the  In- 
quii7  Is  as  to  a  certain  transaction,  not  only 
what  was  done,  but  also  what  ms  said,  bj 
those  present  daring  the  trauBactlon,  Is  ad- 
missible for  the  porpose  of  showing  its  char- 
acter. Thus,  as  an  Illustration,  It  was  held. 
In  the  prosecntton  of  Lord  George  Gordon  for 
high  treason,  that  the  cry  of  Che  mob  which 
accomiMutled  the  prisoner  was  admissible  as 
a  part  of  Qie  transaction.  Bex  t.  Lord  George 
Gordon,  21  How.  State  Tr.  634.  Declarations 
which  accompany  the  act  chaxacterise  It;  but 
to  do  so  the  declarations  must  be  by  the  per- 
sons engaged  in  the  act,  contemporaneons 
with  it.  If  not  precisely  concurrent  in  point 
of  time,  and  prored  as  other  facts  by  wit- 
nesses. To  make  declarations  a  part  of  the 
re»  gestas,  they  most  be  contemporaneous 
with  the  main  fact,  not,  howver,  preeitely 
coneurreiU  in  point  of  time.  If  they  $pring 
out  of  the  transaction,  elucidate  it,  and  are 
made  at  a  time  so  near  toitaa  reasonably  to 
preclude  the  idea  of  deliberate  deeign,  they 
are  then  to  be  regarded  as  eontemporaneout." 
(Italics  used  Id  the  last  two  seotencex  are 
ours.)  It  does  seem  to  us  that  the  Judge  did 
not  err  in  holding  that  the  circumstances  es- 
tablished by  the  wltaesses  as  baring  occur- 
red when  the  declaration  of  the  deceased 
was  made  show  that  the  deceased  could  not 
bare  formed  a  delib^ate  design  to  speak 
falsely,  and  that  such  proof  of  the  circum- 
stances of  this  case  clearly  brings  It  within 
the  limits  fixed  In  the  case  of  State  t.  Belch- 
er, supra.  It  Is  the  Judgment  of  this  court 
that  the  Judgment  of  the  circuit  court  be  af- 
firmed. 


(»  Vs.  M) 

OBB  T.  PIBNMINQTON. 

(Saprome'Coart  of  Appeals  of  VlriAnia.  June 
25.  189S.) 

Aptsai/— AsaiONMBNT  or  Bbbor— BurrioissoT— 

MOTIOX  TO  DiSHIBS— EqOITT— LlOBBS 

1,  A  petitioo  for  appeal,  arerrln^  that  there 
was  maniteet  error  in  aiBmi«ilig  a  bill,  and  ren- 
dering judgment  for  coats  against  petitioner, 
does  not  contain  an  assignment  of  error,  as  re- 

8 aired  by  Code.  1 8464,  proTiding  that  the  petl- 
on  for  appeal  shall  asngn  errors. 

2.  Where  an  appeal  has  been  granted  on  an 
insafficient  petition,  it  will  not  be  dismissed  on 
the  ground  of  soch  insufficiency,  three  years 
haring  elapsed,  and  the  right  to  appeal  hsTing 
«pired. 

S.  In  an  action  to  set  aside  a  conreyance 
on  the  ground  of  undue  influence,  it  appeared 
that  the  grantor  was  plaiatiff's  father,  the  gran- 
tee tteiog  a  young»  brother;  that  the  deed  was 
executed  in  Apnl,  1883,  the  grantor  dying  a 
month  later;  that  the  grantee  took  and  held 
possession  antil  his  death,  in  1888.  In  the  bill, 
which  was  filed  in  1892,  it  was  alleged  that  oom- 

Slainant  was  unable  to  secure  the  necessary  erl- 
ence  prior  to  that  time;  but  it  appeared  that 
the  witnesses  upon  whom  he  relied  were  mem- 
bers of  his  own  family,  family  s^Tants,  and  the 
pliysidan  who  attended  the  grantor.  Held, 


fliat  complainant  was  goiltr  of  srosa  laches. 
Justifying  a  dismissal  of  the  oill. 

4.  A  deed  made  in  consideration  of  loTe  and 
alCection,  or  a  mere  desire  to  Kratify  the  wislies 
of  another,  will  not  be  set  ande  for  ondne  in- 
fluence, nnJess  it  appears  that  tltere  was  actnal 
coercion  or  impairmoit  of  tree  agency. 

Appeal  from  circuit  court,  Lee  county;  H. 
L.  K,  Moriscm.  Judge. 

Bill  by  William  A.  Orr  against  one  Poming- 
ten,  admlnlsttator  of  tiie  estate  of  B.  8.  Orr. 
to  set  aside  a  deed  on  tba  ground  of  nndiw 
influence.  There  was  a  decree  dismissing  tbo 
bill,  and  complainant  appeals.  Affirmed. 

Bullitt  &  McDowell,  for  appellant.  Prids- 
more  &  Sewell,  Duncan  *  Mathews,  and  Blalr 
&  Blalf,  for  app^ee. 

BUCHANAN,  J.  Upon  Oie  calling  at  tbla 
cause,  the  appeUee  moved  the  court  to  dlamisa 
it,  because  the  petition  praying  for  the  appeal 
contained  no  snffldent  assignment  of  enor. 

The  only  assignment  of  error  in  the  petition 
for  the  appeal  Is  as  follows:  "Tour  petltkmer 
avers  that  there  was  manifest  error  in  dis- 
missing said  bill,  and  rendwingsald  Judgment 
fbr  costs  against  your  pedtlaneT;  and  ha 
therefore  prays  an  ai^eal  from  the  said  de- 
cree, and  that  a  supoiBedeas  be  awarded.** 

This  la  not  such  an  assignment  of  error.  w« 
think,  as  is  required  by  section  3404  of  the 
Code.  The  petition  reqaired  Is  a  pleading, 
and  diould  state  the  case  which  the  party  ap- 
plying for  the  appeal  wishes  to  make  In  the 
appellate  court  It  ought  to  assign  clearly  and 
distinctly  all  the  errors  relied  on  for  a  ro- 
versal  of  the  case,  so  that  the  opposite  party 
may  know  what  questions  are  to  be  raised  In 
the  appellate  court,  and  not  have  new  questions 
sprung  upon  him  at  or  Jost  before  the  bearing 
of  the  cause,  when  there  may  not  be  snflSclont 
time  or  opportunity  for  meeting  them.  It  Is 
not  neeessaiy  nor  proper  that  the  asslgnmoits 
of  error  should  be-argued  at  great  length,  and 
long  quotations  made  from  text-books  and  de- 
cisions. In  the  petitiui,  as  Is  sometimes  done. 
This  Is  the  province  of  the  brief  or  note  of  ar- 
gument. 

The  petition  for  an  aiq>eal  in  Uils  case  ought 
not  to  have  been  considered  until  the  statute 
had  been  complied  with;  but  the  Judge  to 
whom  the  petition  and  transcript  of  the  rec- 
ord were  presented  having  considered  it,  and 
granted  an  appeal,  we  do  not  think  Hiat  Uw 
motion  to  dismiss,  made  more  than  three  years 
after  the  appeal  was  granted,  and  after  the 
statute  has  barred  tbe  right  of  appeal.  If  a 
new  petition  has  to  be  filed,  should  be  sustain- 
ed.  The  motion  to  must  be  overruled. 

The  object  of  this  suit  was  to  set  aside  a 
conveyance  made  by  a  father  to  his  son.  upon 
the  ground  that  the  father  was  mentally  In- 
capacitated flrom  disposing  of  bis  property 
when  the  deed  was  made,  or,  if  not  ot  un- 
sound mind,  that,  being  weak  In  body  and 
mind  from  disease,  he  was  unduly  Inffoenced 
by  his  son  to  make  the  conveyance. 

The  conveyance  was  made  In  April.  188& 


Digitized  by  Google 


Va.) 


OBB  0.  FENNXNGTOK. 


929 


The  gtantur  died  tn  JiSmj  toUavrfa^  The 
grantee  to<^  poBsessioii  of  tbe  propoly  under 
the  deed;  held  and  occupied  It  until  his  death. 
In  August,  18S8.  In  May,  1892,  this  suit  was 
Inetltuted,— nine  years  aft«r  the  eonveyauce 
was  made  and  the  right  of  appellant  accrued. 
No  reason  Is  assigned  in  the  bill  why  the  suit 
was  not  Instituted  earlier.  In  the  proof  and 
In  the  argument,  the  claim  is  made  that,  while 
the  appellant  believed  before  bis  father's  death 
that  the  grantee  had  unduly  Influenced  him 
to  make  the  deed,  he  was  unable,  until  re- 
eoktly  before  the  suit  was  brought,  to  get  tbe 
necevary  evidence  to  show  this.  The  record 
does  not  show  that  the  appellant  made  any 
effort  or  exercised  any  dUlgence  to  ascertain 
wheOier  the  deed  was  executed  under  circum- 
stances which  rendered  it  TOidable.  There  is 
no  evidence  that  the  grantee  concealed,  or  en- 
deavored to  conceal,  anything  connected  with 
tbe  transaction.  The  witnesses  who  were  ex- 
amined In  the  case  by  the  appellant  were  the 
Justices  who  took  the  acknowledgment  of  the 
deed,— persons  who  worked  on  or  about  the 
preinlbses,  a  physician  who  had  visited  the  fa- 
ther  during  his  last  sickness,  and  who  lived 
near  by,  some  of  the  neighbors,  the  widow  of 
tbe  grantor,  one  of  bis  aons-ln-Iaw,  and  tbe 
appellant  Most  of  them  were  the  very  per- 
sons to  whom  any  one  would  have  gone  who 
wished  to  ascertain  the  mental  or  physical 
condition  of  tbe  grantor  when,  and  the  clrcum- 
stancea  under  which,  the  deed  was  executed. 
There  Is  no  suggestion  that  these  persons  de- 
clined to  state  what  they  knew,  or  that  any 
effort  was  made  to  ascertain  what  they  knew 
until  years  afterwards. 

The  appellant  failed  to  exercise  ttiat  reason- 
able diligence  In  the  assertion  of  his  rlgbts 
which  Is  necessary  to  call  Into  acUvlty  the 
powers  of  a  court  of  equity.  Equity  always 
refuses  to  Interfere  where  there  has  been 
gross  laches  in  the  prosecution  of  rights. 
There  is,  it  Is  said,  no  artlQcIal  rule  upon  the 
BDbJect,  but  each  case  must  be  governed  by 
Its  own  circumstances.  2  Story,  Eq.  Jnr.  { 
1520;  2  Pom.  Eq.  Jur.  f  965;  Badger  v.  Bad- 
ger, 2  WalL  87;  McQuIddy  v.  Ware,  20  Wall, 
14. 

Tbe  lapse  of  time,  the  failure  to  give  any 
reasbn  whatever  in  the  bill,  or  any  sufficient 
reason  in  tbe  proof,  wby  the  suit  was  not  In- 
stituted earlier,  and  not  nntn  years  after  the 
death  of  the  grantee,  were  sufficient  to  justify 
the  court  In  dismissing  the  bill,  wltbont  con- 
sidering the  case  upon  Its  merits. 

Upon  the  merits  of  the  case,  it  Is  admitted 
In  argument  that  the  charge  In  the  bill  that 
the  grantor,  at  the  time  of  the  execution  of 
tbe  deed,  was  mentally  Incompetent  to  make 
a  valid  disposition  of  his  property,  Is  not  sus- 
tained by  the  proof.  The  other  ground  re- 
lied on  for  setting  aside  the  deed  Is  that  the 
grantor  procured  Its  execution  by  tbe  exer- 
cise of  undue  Influence  over  tbe  grantor  when 
his  mind  was  weakened  by  the  Infirmities  of 
age  and  disease. 

The  grantor  and  bis  wife  owned  Jointly  a 
T^8.E.no.]7~59 


tract  of  land  containing  about  250  acres.  The 
grantor  owned,  besides,  a  small  amount  of 
personal  property.  He  had  four  children,  all 
of  whom  bad  married,  and  left  their  father's 
home,  except  the  youngest,  tbe  grantee  in 
the  deed,  who  remained  with  hia  father. 
About  <me  month  before  his  death,  tbe  father 
sent  for  an  attorney,  who,  under  his  direc- 
tion, prepared  the  deed  by  which  he  conveyed 
to  his  son  substantially  all  of  his  property. 
The  consideration  expressed  In  it  was  love 
and  affection,  the  support  and  maintenance 
of  the  father  and  mother  during  life,  In  such 
a  manner  as  was  suitable  to  their  wants, 
necessltlee,  and  condition  In  life,  the  payment 
of  $100  which  the  father  owed,  and  the  pay- 
ment of  yiSO  to  each  of  his  brothers  and  sla- 
ters two  years  after  the  death  of  bis  father 
and  mother.  The  deed  also  provided  that 
tbe  grantee  sbould  not  sell  tbe  land,  nor  . 
should  It  be  sold  for  any  debt  contracted  by 
him  during  the  lifetime  of  tbe  father  and 
mother,  or  either  ot  Qmn,  without  their  con- 
senL 

Tbe  rule  seems  to  be  well  settled  that  a 
court  of  equity  will  not  avoid  a  conveyance 
when  made  by  one  who,  though  weak  and  In 
falling  health.  Is  not  of  unsound  mind,  where 
he  deliberately  disposes  of  hia  property  to  a 
child  in  consideration  of  tbe  latter's  undertak- 
ing to  provide  for  his  support.  If  It  appears 
that  he  wss  aware  of  tbe  consequences  of 
his  act,  and  that  It  could  not  be  recalled. 
Tbe  fact  that  the  act  was  Aone  by  reason  of 
the  Influence  resulting  from  affection  and  at- 
tachment, or  the  mere  desire  to  gratify  the 
wishes  of  another.  If  the  free  agency  of  the 
party  is  not  Impaired,  does  not  affect  the 
validity  of  the  act.  Greer  v.  6reer8,  9  GraL 
330;  Howe  v.  Howe,  99  Mass.  88;  notes  to 
Huguenln  t.  Baseley,  2  White  ft  T.  Lead. 
Cas.  Bq.  pt  2,  p.  12tl,  etc 

Tbe  Influence  that  will  vitiate  an  act,  as  la 
said  by  Williams  on  Executors  and  Jarman 
on  Wills,  and  quoted  with  approval  by  Jud^e 
Moncnre  In  Parramore  t.  Taylor,  11  OraL,  at 
page  239,  "must  amount  to  force  and  coercion 
destroying  free  agency.  It  must  not  be  the 
Influence  of  affection  and  attachment  It 
must  not  be  tbe  mere  desire  of  gratifying  Uie 
wishes  of  another,  for  that  would  be  a  very 
strong  ground  In  favor  of  the  testamentary  act 
Further,  there  must  be  proof  that  the  act  was 
obtained  by  this  coerdoo,  by  Importunl^ 
which  could  not  be  resisted;  that  It  was  done 
merely  for  tbe  sake  of  peace;  so  that  the  mo- 
tive was  tantamount  to  force  and  fear." 

Cases  of  this  kind  plainly  turn  upon  tbe 
exerelse  of  actual  undue  Influence  of  the 
child  over  the  parent,  and  not  upon  any  pre- 
sumption of  invalidity*  2  Pom.  Bq.  Jur.  | 
962. 

It  win  serve  no  good  purpose  to  go  Into 
any  analysis  or  discussion  of  the  evldeoce  In 
this  case.  It  would,  as  was  said  by  this 
court  in  Gretf  v.  Greers,  9  Grat,  at  page 
333,  be  a  useless  consumption  of  time,  as 
almost  every  case  of  this  kind  must  depend 
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OD  the  particular  ctrcQtnstances  attending  It. 
Tbe  facts  of  one  case  seldom  serre  to  Illus- 
trate or  elucidate  another. 

ConsldeilDf  all  the  evidence  In  this  cause, 
Including  that  of  appellant,  to  which  objec- 
tion was  made  and  oTerruled  In  the  circuit 
court,  we  cannot  say  that  the  deed  In  ques- 
tion was  executed  by  the  grantor  bj  rea- 
son of  undue  Inflnence  exercised  orer  him 
by  the  grantee. 

It  becomes  unnecessary.  In  the  rlew  we 
have  taken  of  the  case,  to  decide  the  ques- 
tions raised  In  the  record,  and  discussed 
couns^  as  to  the  competency  of  certain  wit- 
nesses and  tbe  admlssiUUty  of  certain  evi- 
dence. 

We  are  of  opinion  that  the  drcult  court 
properly  dismlased  the  bill,  and  Its  decree 
must  be  affirmed. 


m  Va.  ISB) 

LACHT  T.  PALMER,  Sheriff 

(Supreme  Ooort  of  Appeals  of  Virginia.  April 

28,  189a) 

StATOTKS— SUBIBOT  AMD  TiTLB— COKSTITUTIOKAL 

Law  — PoLioB  PowBB  —  RasniATioir  or  Com- 

MBROB  — ^PBAL  IT   iMrUOATIOH  —  AHaSBT — 

Wabxant— Rbqitisitb^Vauditt, 

1.  Act  Feb.  29,  1896,  entitled  "An  act  to 
preTent  pool-selling,  and  so  forth,  upon  the  re- 
sults of  any  trials  of  speed  of  any  animals  or 
beasts  taking  place  without  the  umits  of  the 
commonwealth/'  and  which,  in  its  body,  pro- 
hibits the  making,  or  aiding  in  -making,  by  any 
means,  bets  on  the  resnlts  of  any  trials  of 
speed  of  any  animals  without  the  limits  of  the 
state,  violates  only  the  latter  provision  of 
Const,  art.  5,  1 1&>  providing  that  no  law  shall 
embrace  more  than  one  object,  which  shall  be 
expressed  in  its  title,  and  violates  that  provi- 
sion only  in  so  far  as  it  prohibits  the  acoom- 
plishment  of  tbe  prohibited  acts  by  other  ways 
or  means  than  pool-selling,  and  ia  therefore,  so 
far  as  it  prohibits  their  accomplishment  Iqr  pool- 
selling,  valid. 

2.  Act  Feb.  28.  1896.  which  prvhlblts  the 
selling  of  pools  on  trials  of  speed  of  animals  to 
take  place  without  the  state,  since  it  is  intend- 
ed to  suppress  a  form  of  gambling,  is  a  valid 
exercise  of  the  police  power  of  the  state,  and 
does  not,  therefore,  violate  Const  U.  S.  art.  1, 
cL  3,  I  8,  vesting  in  congress  the  power  to  regu- 
late commerce  with  foreign  nations  and  among 
the  several  states,  and  with  Indian  tribes. 

3.  Though  a  warrant  of  arrest  which  re- 
cites that  defendant,  with  othen,  is  ^il^  of 
each  and  all  of  tbe  several  acts  prohibited  by  a 
certain  statute,  will  not  be  held  insufficient,  it 
would  be  better  for  the  warrant  to  spedfy  the 
particular  offense  of  which,  under  the  statute, 
the  defendant  is  guilty. 

4.  Since  Code,  (  4106,  as  amended  by  Act 
March  5,  1890,  vests  in  Justices  of  the  peace 
cxdnalve  original  jurisdieoon  of  all  misdemean- 
on  occurring  within  th^  Jurisdiction,  a  war- 
rant of  arrest  committing  a  prisoner  charged 
with  a  misdemeanor  for  trial  by  the  county 
court  is  void. 

5.  Act  Feb.  28,  1896,  prohibiting  the  seUing 
of  pools  in  the  state  on  mals  of  speed  of  ani- 
mals to  take  place  without  the  state,  is  not  in- 
consistent with  the  act  of  tbe  same  date  which 

grohiblts  Kambling  and  the  selling  or  making 
ooks,  pools,  or  mntnals  within  the  state;  and 
neither  act,  therefore,  Implication  r^eals  the 
other. 


Petition  by  Richard  M.  Lacey  for  writ  of 
habeas  corpus.  Granted. 

8.  O.  Brent,  Edmund  Bui^e^  F.  L.  Smltn, 
and  R.  W.  Moore,  for  plalntUT.  R.  T.  Scott. 
Atty.  Gen.,  for  defendant 

KEITH,  P.  This  Is  a  petlUon  for  a  writ 
of  habeas  corpus,  addressed  to  this  court  by 
Richard  M.  Lacey,  who  alleges  that  he  la 
detained  without  lawful  autbbil^,  and  de- 
prived of  his  liberty,  by  one  WUllam  H. 
Palmer,  sheriff,  and  ex  officio  Jailer,  of  tbe 
county  of  Alexandria.  It  seems  that  he 
was  committed  to  the  custody  of  the  sheriff 
by  virtue  of  a  warrant  dated  tbe  Slst  of 
March,  1896,  charged  with  violating  an  act 
of  the  legislature  approved  February  28, 
1896.  Which  declares  it  to  be  ^'uiUawfol  for 
any  person  or  persona,  or  association  of 
persons,  corporation  or  corporations  by  aiiy 
ways,  means  or  devices  to  make  any  bet 
or  wager,  or  receive  or  record  or  roister, 
or  forward  or  purport  or  pretend  to .  for- 
ward any  money,  thing,  or  consideration  of 
value  to  be  bet  or  wagered  upon  the  result 
of  any  trial  of  speed  or  power  of  endurance 
or  eklll  of  animals  or  beasts  which  Is  to 
take  place  beyond  tbe  limits  of  this  com- 
monwealth, or  by  any  ways,  means,  or  de- 
vices to  aid,  assist,  or  abet  in  making  of 
any  bet  or  wager,  or  the  receiving,  record- 
ing, or  registering,  or  forwarding  or  porport- 
Ing  or  pretending  to  forward  any  money, 
thing,  or  consideration  of  value  to  be  bet  or 
wagered  upon  the  result  of  any  trial  of 
speed  or  power  of  endurance  or  skill  of 
animals  or  beasts  which  Is  to  take  plan> 
beyond  the  Umits  of  this  commonwealth,  or 
to  aid  or  assist  or  abet  In  any  way  or  In 
any  manner  In  any  of  the  acts  fwttfdden  by 
this  act  That  any  person  or  persons  or  as- 
sociation of  persons  or  corporation  or  cor- 
porations violating  the  provisions  of  this 
act  shaU  be  fined  not  less  than  two  hundred 
nor  more  than  five  hundred  dollars,  and  be 
imprisoned  not  less  than  thirty  nor  more 
than  ninety  days."  The  warrant  of  arrest 
does  not  charge  tbe  defendant  with  having 
done  any  of  the  specific  acts  which  tbe  stat- 
ute Just  quoted  makra  unlawful,  but  avent. 
In  general  terms,  that  the  defendant,  with 
others  named  in  the  said  warrant,  was 
guilty  of  each  and  all  of  the  acts  forbidden 
therein;  and  the  commitment  commands 
the  sheriff  to  deliver .  Richard  M.  Lacey  to 
the  custody  of  the  Jailer  of  tbe  county  of 
Alexandria,  to  answer  an  Indictment  for 
the  offense  thus  described,  at  the  S^>tem- 
ber  term  of  tbe  county  court 

The  petitioner  claims  that  this  statute  Is 
repugnant  to  article  6,  {  15,  of  the  consti- 
tution of  Virginia;  that  it  Is  repugnant  to 
article  1,  S  8,  ct.  S.  of  the  constitution  of 
the  United  States;  that  It  Is  inoperative  be- 
cause two  laws  received  the  signature  of 
the  governor  upon  tbe  same  day  which 
are  Inconsistent  the  one  with  tbe  other,  and. 
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as  there  Is  no  means  of  detwrnlnlng  which 
of  the  two  is  the  last  expression  of  the  le^ 
IslatlTe  wUI,  that  neither  can  be  operatlTe, 
the  one  repealing  the  other  by  necessary  im- 
plication; that  the  warrant  In  this  case  Is 
void  because  it  is  vague  and  indeflnlte,  and 
does  not  with  sufficient  cotalnty  recite  the 
offense  with  which  the  petitioner  Is  char- 
ged, as  required  by  section  3956  of  the  Code; 
and,  fluaUy,  that  the  commitment  is  a  nnl- 
Uty  because,  by  secticm  4106  of  the  Code, 
as  amended  by  an  act  of  the  general  as- 
sembly of  yirglnia  ai^roTed  March  5,  1896, 
it  was  the  duty  of  the  Justice  to  try  the  pris- 
oner for  the  offense  with  which  he  was 
charged.  Instead  of  committing  him  for  trial 
by  the  county  court 

The  office  of  the  writ  of  habeas  corpus  Is 
not  to  determine  the  guilt  or  innocence  of 
the  prisoner.  The  only  issue  which  it  pre- 
sents la  whether  or  not  the  prisoner  is  re- 
strained  of  his  liberty  by  due  process  of  law. 
A  person  held,  under  proper  process,  to  an- 
swer for  an  offense  created  by  a  statute  en- 
acted within  the  constitutional  power  of  the 
legislature,  cannot  be  discharged  upon  a  writ 
of  habeas  corpus,  however  clear  his  innno- 
cence  may  be,  but  must  abide  his  trial  in  the 
mode  prescribed  by  law.  la  the  statute  un- 
der consideration  repugnant  to  the  constitu- 
tion of  the  state?  Article  5,  9  15,  of  the  con- 
tftitution,  declares  "that  no  law  shall  em- 
brace more  than  one  object,  which  shall  be 
expressed  In  its  title."  This  section  has  been 
recently  construed  by  this  court,  which  ruled 
that  it  was  Intended  to  forbid  the  use  of 
deceptlTe  titles  as  a  cover  for  vicious  leg- 
islation; to  prevent  bringing  together  in  one 
bill  subjects  diverse  and  dissimilar  In  their 
nature,  and  having  no  necessary  connection 
with  each  other;  and  to  avoid  surprise  in 
matters  of  which  the  title  gave  no  intima- 
tion. See  Com.  v.  Brown  fVa.)  21  S.  B.-357; 
Ingles  V.  Straus.  Id.  490.  The  title  of  the 
act  in  question  is  as  follows:  "An  act  to  pre- 
vent pool-selling,  and  so  forth,  upon  the  re- 
sults of  any  trials  of  speed  of  any  animus 
or  beasts  taking  place  without  the  limits  of 
the  commonwealth."  A  "pool"  is  defined  by 
the  Century  Dictionary  to  be.  in  horse-radng, 
ball  games,  eta,  **tbe  combination  of  a  num- 
ber of  persons,  each  staking  a  sum  of  money 
on  the  success  of  a  horse  in  a  race,  the  con- 
testant in  a  game,  etc;  the  money  to  be 
divided  among  the  successful  betters  accord- 
ing to  the  amount  put  In  by  each."  It  Is 
therefore  one  ot  the  forms  of  making  bets 
or  wagers  upon  horse  races,  while  the  stat- 
ute makes  '*unlawful  a  bet  or  wager  by  any 
ways,  means,  or  devices  or  the  receiving,  or 
recording,  or  registering,  or  forwarding  or 
purporting  or  pretending  to  forward  any  mon- 
ey, thing,  or  consideration  of  value  to  be  bet 
or  wagered  upon  the  result  of  any  trial  of 
speed  or  jfowec  of  endurance  or  sUll  of  ani- 
mals or  beasts  which  is  to  take  place  beyond 
the  limits  of  the  commonwealth."  Without 
quoting  further  from  the  act»  which  is  set 


out  in  full  In  the  warrant,  it  sufficiently  ap- 
pears that  It  is  far  broader  and  more  com- 
prehensive than  Its  title.  It  may  b^  said  to 
enibrace  the  genus,  while  the  title  only  seta 
out  a  particular  species.  The  act  makes  un- 
lawful almost  every  conceivable  form  of 
making  bets  or  wagers  upon  the  results  of 
trials  of  speed  of  horses,  while  the  title  only 
mentions  the  particular  form  of  wager  or  bet 
known  as  a  "pool"  or  "pool-selling."  Cooley, 
in  his  work  on  CmsUtutional  Llmitatioas. 
speaking  of  the  effect  of  such  a  constitu- 
tional provision  as  that  under  consideration, 
where  the  act  is  broader  than  the  titie,  says. 
"In  such  a  case  it  may  happen  that  one  part 
of  it  can  stand,  because  indicated  by  tne 
UUe,  while,  as  to  the  objects  not  Indicated 
by  the  titie,  it  must  faa" 

We  do  not  consider  the  act  as  obnoxious  to 
that  part  of  the  clause  of  the  constitution  Just 
quoted,  which  says  that  "no  law  shall  em- 
brace more  than  one  object"  The  object  of 
this  law  la  the  suppression  of  gambling,  or 
that  form  of  gambling  where  the  bet  or  wager 
Is  made  upon  the  speed  or  endurance  or  skill 
of  unimwia  or  beasts;  for,  as  was  said  in  In- 
gles V.  Straus,  supra:  "If  the  subjects 
braced  by  the  statute,  but  not  specified  in  the 
titie.  have  congrulty,  or  natural  connection 
with  the  subject  stated  in  the  titie,  or  are 
cogn&te  or  g^mane  thereto,  the  requirement 
of  the  constitution  is  satisfied."  Were  the 
titie  sufficiently  broad  to  cover  the  objects  de- 
clared in  the  bill,  th^  would  be,  in  our  Judg- 
ment,  no  repugnancy  to  the  constitutional  pro- 
vislon  In  question,  because  all  the  provisions 
of  the  act  may  fairly  be  r^arded  as  In  fur- 
therance of  a  single  object— "the  suppression 
of  gambling."  The  constitution,  moreover, 
is  to  be  construed  so  as  to  uphold  the  law, 
if  practicable.  AH  that  is  required  by  the 
constitutional  provision  Is  that  the  subjects 
embraced  In  the  statute,  but  not  specified  in 
the  title,  shall  be  congruous,  and  have  natural 
connection  with,  or  be  germane  to,  the  sub- 
ject expressed  In  the  titie.  Com.  v.  Browu 
(Va.)  21  S.  B.,  at  page  360.  There  Is  no  such 
incongruity  of  objects  and  purposes  in  the 
statute  as  to  render  It  obnoxious  to  the  clause 
under  consideration.  The  act  however,  is 
far  broader  than  the  titie.  and  can  therefore 
only  be  operative  as  to  that  part  of  It  which 
Is  Indicated  by  Its  titie.  In  other  words,  the 
only  offense  which  can  be  punished  by  virtue 
of  this  statute  Is  the  particular  form  of  mak- 
ing a  bet  or  wager  known  as  "iKMl-selling." 
It  is  claimed  upon  behalf  of  the  common- 
wealth that  the  defect  is  cured  by  the  use  of 
the  words  "and  so  forth,"  but  in  tMs  view 
we  cannot  concur.  The  provision  of  the  con- 
stitution is  mandatory.  We  think  it  is  a  wise 
and  salutary  provision,  but  whether  it  be  or 
not  It  is  the  law  of  the  land,  and  must  be 
obeyed.  To  hold  that  the  legislature  could, 
by  the  use  of  such  a  phrase  as  "and  so  forth," 
supply  an  omission,  and  cure  aQ  otherwise 
defective  titie,  would  be  to  fritter  away  the 
constitntioiial  provision,  and  render  it  Illusive 
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and  Zingatoi^.  See  Oooley,  Const  Urn,  (6th 
Gd.)  p.  174.  These  words  express  notlilng, 
and  amount  to  nothing,  as  a  compliance  with 
this  constitutional  requirement.  Nothing 
which  the  act  would  not  embrace  without 
them  can  be  brought  In  with  their  aid.  Town 
of  Flshklll  V.  FlBhkill  &  Beekman  Piank-Road 
Co.,  2i  Barb.  G84:  Johnston  t.  Spicer,  107  N. 
T.  185, 13  N.  E.  753.  We  are  of  opinion,  there- 
fore, that  while  the  body  of  tbe  act  is  broader 
than  Its  title,  and  the  title  Is  not  aided  by  the 
introduction  of  the  phrase  Just  discussed,  the 
statute  is  not  wholly  Inoperative  for  repug- 
nancy to  the  constitution  of  the  state,  but  Is 
a  valid  law,  so  far  as  it  makes  pooI-selllng  an 
offense,  and  prescribes  the  punishment  for  It 
I  will  now  proceed  to  consider  the  alleged 
repugnancy  of  the  act  in  question  to  article 
1,  cl.  3.  S  8,  of  the  constitution  of  the  United 
States,  which  declares  that  "congress  shall 
hare  power  to  regulate  commerce  with  for- 
elgn  nations  and  among  tbe  several  states  and 
with  the  Indian  tribes."  In  discussing  this 
hranch  of  the  case,  1  shall  treat  the  subject  as 
though  the  prisoner  were  charged  specifically 
with  the  offense  of  selling  In  Virginia  a  pool 
upon  a  trial  of  speed  of  horses  to  take  place  in 
St  Louis,  as  he  can,  under  the  statute  set 
forth  lu  the  warrant,  be  found  guilty  of  none 
other. 

It  la  conceded  that  tbe  power  thus  con- 
ferred Is,  when  exercised  by  congress,  ex- 
clusive in  Its  operation.  It  is  conceded  that 
the  abstention  on  the  part  of  congress  from 
passing  laws  in  the  exercise  of  its  power  to 
regulate  commerce  is  equivalent  to  an  ex- 
pression of  its  will  that,  in  those  respects  in 
which  It  can  be  reached  and  controlled  by 
regulations  of  a  general  character,  it  sliatl 
i-emaln  free.  On  the  other  hand,  there  is  a 
reserve  of  power  and  duty  ^  the  states,  the 
due  exercise  of  which  is  essential  to  the 
maintenance  of  order,  the  preservation  of 
health,  and  tbe  promotion  of  good  morals. 
In  fact,  almost  the  whole  of  the  great  body 
of  municipal  law  which  establishes  and  en- 
forces the  duties  of  citizens  to  each  other  Is 
embraced  within,  and  known  as,  the  "police 
power."  In  It  Is  to  l>e  found,  says  Black- 
stone  (4  Comm.  102),  the  "due  regiilatlon  and 
domestic  order  of  the  Ungdom,  whereby  the 
Inhabitants  of  a  state,  like  meml>ers  of  a 
well-governed  family,  are  bound  to  conform 
their  general  behavior  to  the  rules  of  pro- 
priety, good  neighborhood,  and  good  morals, 
and  to  be  decent.  Industrious,  and  Inoffensive 
In  their  respective  stations."  The  professed 
object  of  all  government  is  to  promote  the 
general  welfare,  and  It  cannot  be  denied  tliat 
the  subjects  enumerated  In  the  above  ex- 
tract are  of  prime  Importance,  not  only  to  the 
welfare  and  happiness  of  men,  but  are  essen- 
tial to  their  very  exlsteuce  in  a  state  of  civi- 
lized society.  The  object  of  the  law  is  the 
suppression  of  gambling  In  its  most  attrac- 
tive, seductive,  and  therefore  the  most  dan- 
gerous of  Its  many  forms.  That  gaming  Is  a 
Vice  which  it  is  the  right  and  duty  of  a  state 


to  forbid,  nndar  severe  penalties,  is  recog- 
nized, I  think,  bj  the  code  of  every  state  in 
the  Union,  not,  Indeed,  by  those  of  all  cIt- 
lllzed  communities.  '  "The  right  to  legislate 
upon  tbe  subjects  of  Intoxicating  liquors  is 
acknowledged  by  every  one,  and  is  founded 
upon  the  fact  that  their  use  in  excessive  quan- 
tities leads,  in  large  masses  of  cases,  to  crime, 
poverty,  and  enormous  suffering,  and  bears 
most  harmfully  upon  the  sum  of  happiness 
of  the  human  race.  So  in  regard  to  lotteries 
In  general.  A  widespread  custom  of  indul- 
gence in  the  purchase  of  tickets  leads,  among 
the  poorer  classes,  certainly,  and  also  among 
others,  to  habits  of  recklessness,  waste,  and 
idleness.  It  cultivates  a  gambling  spirit,  and 
tends  to  a  hatred  of  honest  labor,  and  to 
a  desire  to  obtain  riches  or  mooey  without 
the  neeessary  expenditure  of  industrious  en- 
ergy." People  V.  Glllson.  109  N.  Y.  404, 17  N. 
E.,  34.1.  The  act  In  question  would  seem, 
then,  to  be  In  the  performance  of  the  obliga- 
tion which  rests  upon  tbe  general  assembly  of 
Virginia  to  pass  laws  to  suppress  a  recogniz- 
ed vice.  There  Is  no  question  that  the  police 
[Kiwer  must  be  exercised  In  subonlinatlou  to 
the  constitution  of  tbe  state,  and,  a  fortiori, 
that  it  must  not  be  In  contravention  of  the 
constitution  of  the  United  States.  Now,  as 
the  proper  discliarge  of  the  functions  and  du- 
ties Intrusted  to  the  national  and  state  gov- 
ernments Is  necessary  to  the  highest  efficiency 
of  tMtb,  It  follows  ttiat  in  tbe  development 
and  growth  of  the  two  systems  thus  blended 
and  interwoven,  and  operating  directly,  each 
by  its  own  force,  upon  the  same  Individuals, 
wisdom  and  prudence  must  prevail,  in  order 
that,  the  happiest  and  best  results  may  he 
achieved. 

In  tbe  case  before  us  tbere  would  seem  to  be 
no  reason  why  any  antagonism  or  conflict 
should  result  from  the  exercise  within  their 
appointed  limits  of  the  power  on  tbe  part  of 
congress  to  regulate  commerce  among  tbe 
states,  and  tbe  duty  of  tbe  state  to  suppress 
a  recognized  offense  against  good  momls. 
Tbere  can  be  none,  tmless  the  transmission 
of  money,  or  other  tbhig  of  value,  to  be  bet 
on  a  race  to  take  place  beyond  the  limits  of 
the  state,  be.  a  subject  of  commerce,  which  Is 
entitled  to  shelter  Itself  under  the  segis  of  the 
constitution  of  the  United  States,  and  invoke 
for  Its  protection  the  power  to  regulate  com- 
merce, with  which  congress  was  clothed  to 
the  end  that  legitimate  Intercourse  l>etween 
the  states  might  forever  remain  free  and  un- 
fettered. In  Cohens  v.  Vlrgbiia  (a  case,  by 
the  way,  in  which  a  lottery  established  by  the 
congress  of  the  United  States  sought  to  set 
at  naught  a  law  of  the  state  of  Virginia  which 
forbade  the  sale  of  lottery  tickets  within  her 
borders),  it  was  said  by  Chief  Justice  Mar- 
shall: "To  Interfere  with  the  penal  laws  of 
a  state,  where  they  are  not  leveled  against 
the  legitimate  powers  of  the  Union,  but  have 
for  their  sole  object  the  Internal  government 
of  the  country,  Is  a  very  serious  measure, 
which  congress  cannot  be  supposed  to  adopt 
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Ueht^  or  IneonBlderately.  The  mottvea  for  It 
must  be  serious  and  welgh^.  It  would  be 
taken  deliberately,  and  tbe  Intoition  would 
be  clearly  and  nnequlrocally  expressed."  6 
Wheat '  443.  The  same  spirit,  happily,  aUll 
animates  tbe  supreme  court  of  the  United 
States.  It  fully  recognizes  the  difficulty  oft- 
entimes presented  of  securing  harmonlons  op- 
eration to  the  Just  and  necessary  powers  of 
th«  federal  and  state  governments,  and  with 
none  of  the  provisions  of  the  federal  consti- 
tution Is  there  more  frequent  opportnnfty  for 
interference  and  conflict  than  under  the  com- 
merce clause  of  the  one,  and  the  jrallce  power 
of  the  other.  The  great  truth  must  be  rec- 
ognized that  the  goremment  of  our  people,  in 
Its  entirety,  consists  of  an  "Indissolnble  union 
of  indestructible  states,"  and  that  as  a  conse- 
quence It  Is  as  much  the  duty  of  every  depart- 
ZDOit  of  the  government  of  the  United  States 
to  preserve  In  their  full  and  unimpaired  vigor 
those  powers  which,  in  the  distribution  of 
governmental  functions,  were  reserved  to  tbe 
states,  as  to  cherish  and  foster  the  growth, 
and  expansion  to  their  condltioDS  of  highest 
usefulness,  those  fnuctlons  and  duties  which 
were  confided  to  the  federal  government 
Though  the  power  of  congress  is  held  to  be 
exclusive  in  Its  nature,  and  to  embrace,  not 
only  tbe  tsubjects  of  commerce,  but  all  the 
agencies  and  InstrumeDtalltles  by  which  that 
commerce  la  to  be  carried  on,  we  find  the  su- 
preme court  readily  conceding,  in  a  number 
of  bistances,  the  free  exercise  of  the  police 
power  of  the  states  though  Incidentally  it 
might  have  the  effect  of  Interfering  with,  or 
to  some  extent  regulating,  Interstate  com- 
merce. For  Instances  of  thla  sort  see  cases 
dted  In  R.  &  A.  R.  Co.  T.  Patterson  Tob.  Co. 
(decided  at  this  term)  ^  E.  2(U,  and  Com. 
T.  Myer  (at  the  January  term  of  this  conrQ 
23  S.  B.  fllS.  In  tbe  latter  case  It  Is  said 
**that  the  right  of  tbe  state  to  Impose  a  license 
tax  upon  peddlers,  where  it  operates  uniform- 
ly Qpim  all  citizens,  and  does  not  discriminate 
bi  favor  of  citizens  of  Virginia,  as  against  citi* 
«3is  of  other  states,  or  where  the  tax  Imposed 
Is  b  the  exercise  of  tbe  pidlce  power,  and  Is 
not  a  regulation  of  commerce  under  cover  of 
that  power,  although  incidentally  it  may  hare 
that  effect,  has  been  uniformly  maintained; 
but  where  any  Injurious  discrimination  Is  dis- 
covered in  fftvor  of  the  resident  as  against  the 
nonresident,  or  with  respect  to  tbe  sales  of  ar> 
tides  mannfactored  in  this  state  over  similar 
articles  manufactured  abroad,  the  state  laws 
are  declared  to  be  void,  as  repugnant  to  the 
constitution  of  the  United  States."  Since  that 
case  was  decided  I  bare  further  investigated 
the  authorities  on  the  subject,  and  I  am 
strengthened  In  the  conviction  that  no  decision 
of  the  supreme  court  of  tbe  United  States  can 
be  fonnd  holding  a  state  law  invalid,  as  being 
repugnant  to  the  commerce  clause  of  the  con- 
stitution, which  was  enacted.  In  the  bona  fide 
eixerclse  of  tbe  police  power  of  the  state,  for 
tiie  suppression  of  a  recognised  rice,  or  to 
prerent  the  sale  of  adulterated  food,  or  the 


mannfactnre  of  food  from  impure  materials, 
or  to  prevent  the  spread  of  disease  among  men 
or  beasts.  Under  cover  of  the  police  power, 
eftorte  are  constantly  being  made  to  promote 
some  unlawfol  purpose,  as  In  People  v.  GUI- 
son,  109  N.  X.  389,  17  N.  E.  343,  where  a  law 
was  hdd  nnconstltutlonal  which,  under  the 
police  power,  undertook  to  forbid  what  was 
held  to  be  an  innocent  act,  and  one  which  the 
l^lslature  could  not  make  criminaL  The  su- 
preme court  has  held  state  laws  to  be  void 
which  impose  tonnage  duties  (Steamship  Co. 
r.  Tinker,  94  U.  S.  238),  and  taxes  on  imi;K>rts, 
as  in  Almy  v.  California,  21  How.  169,  and 
inspection  laws  dlscrimlnatlDg  in  favor  of  the 
citizens  of  the  stete,  as  against  citizens  of  oth- 
er states  CVoIght  v.  Wright,  141  U.  S.  63,  11 
Sup.  Ct,  855),  or  which,  In  som^  of  a  great 
variety  of  modes,  endeavored  to  give  to  Its 
own  citizeoa  or  to  Its  own  products  an  advan- 
tage over  One  citizens  or  products  of  other 
states,  and  in  some  instances  to  favor  <me  In- 
dustry, engaged  In  by  Ite  own  citizens,  over 
an  Innocent  but  l^s-favored  occupation.  An 
example  of  the  latter  Is  to  be  found  in  the  case 
of  People  V.  Marx,  99  N.  Y.  SH.  2  N.  E.  20. 
Not  infrequently  It  happens  that  the  police 
power  Is  resorted  to  merely  for  purposes  of 
revenue.  In  these  and  like  cases,  whldi 
might  be  greatly  mnlUpUed,  the  courts  have 
held  that  they  did  not  come  properly  within 
Ite  domain. 

While  a  stete  law  which  operates  as  a  reg- 
nlatlott  ot  Interstete  commerce,  or  which  af- 
fects It,  except  inddentelly,  could  not  be 
upheUl  tmder  the  .police  power  of  tbe  stete; 
while  laws  pretending  or  purporting  to  be 
In  the  exerdse  of  the  police  power,  but 
which  are  but  dertoes  and  sdiemes.  under 
cover  of  that  power,  to  accomplish  some 
purpose  fwbldden  to  the  stete,  are  void,— 
yet  state  laws  passed  witii  the  honest  pur- 
pose of  pr<miotIi)«  the  health,  the  morals, 
or  the  well-being  of  Ite  dtlzens  are  ralid. 
Coatracte  are  peculiarly  under  the  protection 
of  the  constitution  of  the  United  Stetes, 
which  declares  that  no  stete  shall  pass  a 
law  Impalrii^  their  obligation;  and  yet  It 
is  not  pretended  that  a  stete  may  not  pro- 
hibit the  enforcement  of  contracte  resting 
upon  a  vldons  or  Immoral  consideration,  the 
enforcement  of  which  would  hare  a  rldons 
and  Immoral  Influence.  So,  too,  we  Qildk 
that- to  call  Into  activity  the  Inhibition  upon 
tbe  stetes  to  Interfere  with  Interstete  com- 
merce, implied  from  the  grant  to  congress 
of  the  exciorive  power  to  regulate  It,  the  first 
thing  to  be  shown  Is  some  subjoit  of  com- 
merce which  commends  ttsdf  as  at  least 
not  Injurious  to  health  and  morals.  In  no 
case  can  the  Jnst  and  proper  exercise  of  the 
police  power  of  the  stete,  acting  with  the 
honest  purpose  to  protect  the  health  and 
morals  of  a  oommunlty,  eonfUet  with  the 
proper  exerdse  of  tbe  power  In  cragress  to 
regiilate  commerce,  unless  the  means  of  dis- 
seminating disease  and  encouraging  vice  are 
proper  snbjecte  of  commerce. 
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It  ia  Insisted  here,  however,  that  Inasmuch 
as  the  offense  consists  In  forwarding  a  sum 
of  money  by  telegraph  to  Wheeling,  W.  Va., 
to  be  wagered  on  a  trial  of  speed  of  horses 
to  take  place  in  St  Lonls,  Mo.,— It  not  being 
unlawful,  as  it  is  claimed,  to  make  such  a 
wager  in  West  Virginia.— the  act  making  It 
criminal  Is  Toid,  not  only  as  being  repugnant 
to  the  commerce  clause  of  the  constitution, 
but  as  an  attempt  to  punish  the  doing  in 
West  Virginia  of  an  act  not  unlawful  In 
that  state.  We  have  said  enough  to  show 
that  there  Is,  in  our  opinion,  no  repugnancy 
In  the  statute  to  the  commerce  clause  of  the 
constitution.  Upon  the  other  point  we 
might  content  ourselves  with  observing  that 
as  we  are  not  trying  the  Issue  of  guilty  or 
not  guilty,  but  only  whether  there  ia  lawful 
cause  for  the  detention  of  the  petitioner  dis- 
closed by  the  warrant  and  commitment,  the 
effect  of  the  proof  of  the  law  of  West  Vir- 
ginia, as  of  all  other  facts,  must  be  post- 
poned till  the  trial;  bat  as  an  expression  of 
opinion  has  been  sought,  and  there  can  be 
no  Impropriety  In  giving  it,  we  are  willing 
to  go  somewhat  Into  this  branch  of  the  sub- 
ject, also. 

We  do  not  perceive  that  the  fact  that  the 
race  upon  wlilch  the  wager  Is  to  be  made 
Is  to  be  run  in  Missouri,  and  that  the  money 
ts  to  be  placed  In  West  Virginia,  at  all  af- 
fects the  question.  It  remains  that  by  the 
statute  the  act  is  made  unlawful  here,  and 
may  he  punished,  unless  It  be  under  the  pro- 
tection of  the  constitution  of  the  United 
States.  With  the  laws  of  our  sister  states 
we  have  no  concern,  except  In  so  far  as  they 
appear  In  this  record,  and  they  are  not  the 
proper  subjects  of  animadversion  or  criti- 
cism. If  West  Vli^nla  has  not  legislated 
against  this  form  of  gambling,  It  Is  no 
concern  of  onrs.  Virginia  has  a  right  to 
repress  and  punish  that  which,  by  the  com- 
mon consent  of  mankind,  Is  a  vice,  without 
regard  to  the  laws  of  other  states.  To  make 
a  bet  or  wager  upon  a  race  to  take  place  In 
Missouri  is  as  Injurious  to  good  morals  as 
though  it  were  to  take  place  within  our  own 
borders.  Nor  Is  the  quality  or  character  of 
the  act  at  all  affected  by  the  fact  that  a 
stage  In  the  transaction  takes  place  upon  the 
neutral  ground  of  West  Vli^inla.  The  root 
of  the  evil  Is  here,  and  here  Its  baneful  In- 
fluence and  example  are  felt  The  aet  at 
which  the  punishment  Is  aimed  takes  place 
in  Virginia,  and  over  It  and  the  actors  In  It 
VIrgiida  has  complete  jurisdiction,  unless, 
as  has  been  so  often  said,  shelter  and  protec- 
tion are  found  under  the  commerce  clause  of 
the  constitution  of  the  United  States. 

Another  objection  taken  to  the  warrant  la 
that  It  Is  too  vague  and  indeflnite;  that 
it  Is  the  right  of  e  person  accused  of  crime 
to  be  Informed  of  the  "cause  and  nature 
of  the  accusation  against  him."  Warrants 
of  arrest  are  required  to  recite  the  offense 
charged,  but  the  same  particularity  Is  not 
expected  or  required  as  in  indictments,  or 


more  formal  papers.  See  3  Rob.  Prac  (old 
Ed.)  p.  10;  Blsh.  Cr.  Proc.  9  714.  While  we 
think  it  would  be  better  practice  to  state 
the  offense  more  specifically  than  has  been 
done  here,  we  are  not  prepared  to  say  that 
we  would,  on  that  account  alone,  be  content 
to  quash  the  proceedlngB  ^nd  to  dlscbaige 
the  prisoner. 

The  remaining  ground  of  objection,  bow- 
ever,  is  fatal  to  the  warrant  of  commitment 
imder  which  the  prisoner  Is  held.  By  sec- 
tion ^06  of  the  Code,  as  amended  by  an  act 
approved  March  6, 1896,  justices  of  the  peace 
are  given  "exclusive  original  jurisdiction  of 
all  mlsderoeanors  occurring  within  their  ju- 
risdiction," and  are  authorized  to  Inflict  the 
same  punishment  theretofore  Imposed  by 
county  and  corporation  courts.  By  section 
4107  an  unrestricted  right  of  appeal  to  the 
county  or  corporation  court  is  secured, 
where  the  accused  can  demand  a  Jury,  bat 
the  trial  and  Judgment  must  in  the  first 
Instance  be  before  the  Justice.  The  effect 
of  this  statute  Is  to  take  away  from  county 
and  corjwratlon  courts  the  power  to  try  mis- 
demeanors as  courts  of  original  jurisdiction. 
It  takes  away  their  power  to  try  misde- 
meanors even  In  those  cases  where  Indict- 
ments or  Informations  were  pending.  See 
Dulln  V.  Liliard.  91  Va.  718,  20  S.  B.  821. 
where  the  effect  of  a  similar  statute  Is 
fully  discussed  and  considered,  and  the  au- 
thorities bearing  upon  it  are  collated. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion—Pirsl:,  that  on  account  of  the  insuffi- 
ciency of  the  title  of  the  act  set  out  in  the 
warrant  pool-selUng  Is  the  only  form  of 
bet  or  wager  that  is  made  punishable  there- 
by; secondly,  that  there  Is  no  repeal  by  im- 
plication of  either  of  the  two  acts  passed 
February  29,  1896,  but  that  the  act  entitled 
"An  act  to  prevent  pool-selling,  and  so  forth, 
upon  the  results  of  any  trials  of  speed  of 
any  animals  or  beasts  taking  place  without 
the  limits  of  the  commonwealth,"  Is  effect- 
ive only  as  to  pool-selltng,  while  the  act  en- 
titled "An  act  to  prevent  gambling  and  sell- 
ing or  making  books,  pools  or  mutuals  with- 
in the  commonwealth  of  Virginia"  Is  In  all 
respects  in  full  force  and  vigor;  thirdly, 
that  neither  act  Is  repugnant  to  the  consti- 
tution of  the  United  States;  fourth,  that  It 
would  be  better  practice  to  state  the  of- 
fense with  more  precision  than  has  been 
here  observed,  especially  In  view  of  the 
fact  that  Justices  are  now  clothed  with  ex- 
clusive original  Jurisdiction  to  try  misde- 
meanors, and  the  warrant  gives  to  the  ac- 
cused the  only  InformatlMi  as  to  the  na- 
ture of  the  offense  with  which  he  Is  charged; 
and,  lastly,  that  the  warrant  of  commit- 
ment under  which  the  petitioner  Is  held  In 
custody  Is  void,  because  it  waa  the  duty  of 
the  justice  to  try  the  case,  Instead  of  com- 
mitting the  prisoner  tor  trial  by  the  connty 
court  which  is  without  authority  as  a  court 
of  original  Jurisdiction  as  to  mlsdemeanors- 
The  prisoner  must  be  discharged. 
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BOOTH  T.  DOTSON. 
(Snpreme  Court  of  Appeals  of  Virginia.  June 

26.  vm.) 

Abatbhbht  and  Kbvitu— DbatS  or  Pabtt  b>- 

FOSB  APPBAL. 

1.  Code,  i  3300,  provides  that  where  a  par- 
ty dies  after  verdict  and  bitfore  jadnamt,  the 
Indgmmt  may  be  entered  aa  tc  he  had  not  died. 
8e(n<Ht  SS07  providea  that  if,  peodinx  an  ap- 
peal, writ  of  error,  etc,  the  death  of  a  party, 
which,  if  it  had  ocQurred  after  verdict  in  an  ac- 
tion,  wonld  not  liaTe  prevented  judgment  being 
entered,  be  suggested  or  relied  on  in  abatement 
in  the  appellate  conrt,  said  court  may  enter 
judgment  as  if  snch  death  had  not  occurred. 
Hela,  that  nich  statntes  do  not  authorize  the 
sapreme  court  of  appeala  to  enter  jadgment  in 
a  case  in  whicb  the  aUeged  plaintiff  In  error  died 
before  the  appellate  proceedinga  were  begun. 

2.  Tbe  i^ct  that,  before  be  died,  the  alleged 
plaintiff  in  ernnr  assigned  bis  cause  of  action  to 
a  third  pmo&t  did  not  aathoriae  such  judg^ 
ment. 

Error  to  circuit  court.  Wise  county;  W.  F. 
Miller,  Judge. 

Action  of  debt  by  George  A.  Booth  against 
N.  B.  Dotson  on  a  foreign  Judgment,  in  wtilch 
there  was  a  Judgment  for  defendant  After 
the  death  of  plaintiff,  a  petition  was  pre- 
sented to  one  of  the  Judges  of  the  supreme 
court  of  appeals  on  behalf  of  plalntia  for  a 
writ  of  error  and  supersedeas,  which  was 
awarded.  Defendant  In  error  moree  to  dis- 
miss. Motion  granted,  and  case  dismissed. 

J.  r.  Bollltt,  Jt;,  for  plaintiff- in  error.  W. 
E.  Bumo  and  O.  F.  I>imcaii,  tot  defendant  in 
error. 

GABD  WELIii  J.  George  A.  Booth  instituted 
'his  action  of  debt  In  the  circuit  court  of  Wise 
county,  against  N.  B.'  Dotson,  on  a  Judgment 
for  ¥1,328,— recovered  by  Booth  against  Dot- 
son  before  the  court  of  common  pleas  of  De- 
fiance county,  Ohio;  and  at  the  trial  at  the 
April  term  of  the  circuit  court,  IS&i,  the  ver- 
dict and  Judgment  were  In  favor  of  the  de- 
fendant April  &,  1896,  a  petition  was  pre- 
sented to  one  of  the  Judges  of  this  6ourt  on 
behalf  of  Booth,  for  a  writ  of  error  and 
snpersedeas  to  the  Judgment  of  the  circuit 
court  which  was  awarded.  Upon  the  call- 
ing  of  the  case  in  this  court,  a  motion  is  made 
by  defendant  in  error  to  dismiss,  on  the 
ground  that.  Booth  baring  died  before  the 
petition  In  his  name  for  the  writ  of  error  and 
Biqiersedeas  was  presented  to  this  court,  tbe 
court  is  without  Jurisdiction.  It  is  agreed 
that  Booth  was  dead  when  the  petition  was 
presented,  having  died  In  June,  1894.  Cer- 
tainly, at  common  law,  the  suit  could  not  be 
prosecuted  In  tbe  name  of  a  dead  party.  In- 
deed, this  seems  to  be  conceded  in  the  argu- 
ment on  this  motion.  The  question  therefore 
IB,  has  the  court  Jurisdiction  of  tbe  case  un- 
der the  statute? 

Sections  8306  and  3307  of  the  Code  are  cited 
hf  counsel  for  plaintiff  in  error;  but  as  we 
construe  these  sections,  neither  of  them  re- 
lieves the  situation.  Section  3305  only  pro- 
Tides  that  where  a  party  to  the  action  dies 
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or  becomes  convicted  of  felony,  etc.,  after 
verdict,  and  before  Judgment  is  entered  theift- 
in,  the  Judgment  may  be  entered  as  if  the 
party  had  not  died,  or,  etc  Section  3307  Is 
as  follows:  "If,  during  the  pendency  of  an 
appeal,  writ  of  error,  or  supersedeas,  the 
death  of  a  party,  or  any  other  fact  which,  if 
it  had  occurred  after  verdict  In  an  action, 
would  not  have  prevented  Judgment  being 
entered,  be  suggested  or  relied  on  In  abate- 
ment in  the  appellate  court,  the  said  court 
may.  In  its  discretion,  enter  Judgment 
or  decree  in  the  case,  as  If  such  death 
or  other  fact  had  not  occurred."  It  would 
not  be  contended  that  nnder  section  3305,  if 
It  were  brought  to  the  attention  of  the  trial 
court  in  which  an  action  was  pending  that  a 
plaintiff  or  defendant  had  died  before  the 
action  was  brought  aiid  before  the  verdict, 
the  court  would  be  authorized  to  enter  Judg- 
ment In  the  case.  It  la  not  therefore  clear 
that  when  section  3307  says,  "If,  during  the 
pendency  of  an  appeal,  writ  of  error,"  etc., 
"the  death  of  a  party,"  etc.,  "which,  if  it 
Ltbat  is,  the  death]  bad  occurred  after  the 
verdict  In  an  action,  would  not  have  pre- 
vented Judgment  being  entered,  be  snggested 
or  relied  on  in  the  appellate  court,  the  court 
may  •  •  •  enter  judgment  or  decree  In 
the  case,  as  if  such  death  had  not  occurred," 
it  did  not  intend  to  confer  ui)ou  this  conrt  the 
authority  to  enter  Judgment  tn  a  case  in 
which  the  alleged  plaintiff  in  error  bad  died 
before  the  appellate  proceedings  were  be- 
gun. The  party  applying  for  the  wrtt  must 
be  a  party  or  some  privy  aggrieved.  Hence. 
In  this  case,  the  plaintiff  being  dead,  bis  per- 
sonal representative  was.  In  -  a  legal  sense, 
the  person  aggrieved.  It  is  a  fundamental 
principle  that  all  suits  must  be  Instituted  by 
and  prosecuted  against  living  persons,  either 
in  a  personal  or  representative  capacity. 
There  must  be  such  parties  to  the  record  as 
can  be  affected  by  the  Judgment  and  from 
whom  obedience  to  the  mandate  of  the  c6urt 
can  be  compelled.  1  Freem.  Judgm.  S  153.  In 
the  case  of  Phare's  Ex'r  v.  Saunders'  Adm'r, 
18  W.  Va.  330,  It  was  held  as  a  general  rale 
"that  no  person  can  bring  a  writ  of  error 
who  is  not  a  party  or  privy  to  the  record; 
but  the  right  to  bring  the  writ  of  error  in 
case  of  the  death  of  the  party  against  whom 
the  Judgment  was  rradered  will  be  In  tbe 
personal  representative,  without  a  revival  of 
tbe  Judgment  becatise  the  personal  repre- 
sentative stands  In  the  shoes  of  the  deceased, 
and  has  the  same  rights  as  his  Intestate  had 
with  reference  to  the  Judgment"  This  an- 
swers the  Inquiry  made  in  the  argument  in 
the  case  here,  viz.:  "How  else  could  the  writ 
of  error  la  the  case  here  have  been  ob- 
tained?" See,  also,  1  Lomax,  Ex'rs  (2d  Eld.) 
539,  and  Bac.  Abr.  "Error,"  B. 

When  the  appeal  or  writ  of  «Tor  Is  once 
properly  pending  in  this  court  section  3307 
of  the  Code  comes  to  the  relief  of  either  party 
to  the  appellate  proceedings,  and  prevents 
tbe  abatement  thereof  for  certain  reasons. 
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"No  appeal  can  be  taken  at  law  or  In  equity 
In*  the  name  of  a  deceased  party  or  prlry  to 
the  record.  Such  an  appeal  is  fatally  de- 
fective, and  caonot  be  amended  In  the  appel- 
late court"  "A  general  appearance  of  the 
representatives  of  the  deceased  or  of  the  ap- 
pellee will  not  cure  the  defect,  since  the  ap- 
peal is  void,  and  It  will  be  dismissed  on  mo- 
tion." 2  Am.  &  Eng.  Enc.  PI.  &  Prac,  190, 
197,  and  cases  cited.  A  number  of  decisions 
are  there  cited,  rendered  by  the  appellate 
courts  of  other  states,— among  them.  New 
York,  Massachusetts,  Indiana,  Kentucky,  Penn- 
sylvanla,  Maryland,  Illinois,  and  Iowa;  and 
such  of  them  as  we  have  been  able  to  ex- 
amine are  In  point  The  reported  cases  decid- 
ed by  this  court  in  which  this  question  arose 
are:  Buckner  v.  Blair,  2  Munf.  336;  Bank  v. 
Patton,  1  Rob.  (Va.)  499;  Rider  v.  Union  Fac- 
tory, 7  Leigh,  154;  and  Reld's  Adm'r  v.  Strl- 
dor's  Adm'r,  7  Grat  78.  The  first  two  are 
mainly  relied  on  as  adverse  to  the  motion 
to  dismiss,  and  the  case  of  Buckner  t.  Blair 
seems  to  sustain  the  contention.  It  was  de- 
cided prior  to  any  statute  similar  to  sections 
3306  and  3307  of  the  present  Code,  and  the 
case  Is  not  well  reported.  Stress  seems  to 
have  been  laid,  however,  upon  the  fact  "that 
uo  alteration  in  the  parties  had  taken  place 
since  the  appeal."  But  no  authorities  are 
cited  to  sustain  the  decision;  hence  It  stands 
alone,  and  Is  at  variance  with  well-estab- 
lished general  principles  governing  In  law 
and  equity  proceedings.  In  the  case  of  Bider 
V.  Union  Factory,  supra,  the  charter  of  the 
plaintiff  In  error  expired  by  efflux  of  time 
pending  the  appeal,  and  it  was  there  held 
that  the  appeal  abated;  and  in  the  case  of 
Bank  v.  Patton,  supra,  the  same  thing  oc- 
curred, but  it  being  su^ested  to  the  court 
that  the  bank  had.  before  its  charter  ex- 
pired, assigned  its  interests  to  other  parties, 
It  was  held  that  the  appeal  did  not  abate,  and 
the  cause  was  proceeded  with  ui>on  the 
merits,  without  reviving  the  cause  In  the 
name .  of  the  assignee.  The  fact  which  is 
also  agreed  between  the  parties  here,  that 
George  A.  Booth,  the  day  before  his  death, 
assigned  his  judgment  sued  on  In  this  action 
to  his  son  E.  L.  Booth,  Is  relied  on  to  bring 
the  case  under  the  ruling  In  the  case  of  Bank 
r.  Patton;  but  it  will  be  readily  observed  that 
the  appeal  In  that  case  was  properly  pending 
In  this  court  having  been  awarded  to  and 
against  living  parties,  which  differentiates 
thp  case  widely  from  the  case  here.  In  the 
case  of  Reid'B  Adm'r  v.  Stridor's  Adm'r, 
supra,  a  motion  was  made  to  set  aside'  a 
decree  of  this  court  rendered  at  the  April 
term,  1845,  on  the  ground  that,  tiefore  the 
case  was  argued  or  decided,  the  appellee, 
Strlder,  bad  died,  and  there  had  been  no  re- 
vival against  his  administrator  or  a  sugges- 
tion of  his  death  upon  the  record.  The  mo- 
tion was  overruled,  and  such  would,  doubt- 
lesB,  have  been  the  ruling  had  section  3307 
then  been  In  force,  as  that  section  relieves 
in  Juat  snch  coaes.   There,  unlike  the  cose 


here,  the  case  was  properly  pending  betwecu 
living  parties,  when  one  of  the  parties  died 
after  the  appeal  was  taken. 

We  have  given  this  motion  to  dismiss  most 
careful  consideration,  and  have,  with  reluc- 
tance, concluded  that  It  should  be  graiited. 
The  case  Is  dlsmlssod. 


m  Va.  7«) 
EARLY  et  aL  T.  COMMONWEALTH. 
(Supreme  Oowt  of  Appeab  of  Vitgi&ia-  Jane 
S5,  lt»&) 

InDICTHBNT — AVEKMBIfT  OW  I'LACE. 

Ad  indictment  which  fails  to  state  the 

Elace  where  the  crime  was  committed  is  fatal- 
r  defective,  notwithstanding  an  avcrmMt  that 
the  act  was  done  'Nrithln  the  jurisdiction  of  this 
court."  which  Is  a  mere  conclusion  of  law. 

Error  to  corporation  court  of  Boanoke; 
John  W.  Woods.  Judge. 

Charles  Clark  and  Will  Eulr  were  ccm- 
ricted  of  robbery,  and  bring  error.  Re- 
versed. 

Hoge  &  Hoge,  for  plalntUT  in  error.  The 
Attorney  General,  for  the  Commonwealth. 

KEITH,  P.  The  following  Indictment  was 
returned  by  the  grand  Jurors  of  the  city  of 
Roanoke  at  the  January  term  of  the  said 
court: 

"Commonwealth  of  Virginia  t.  Charles 
dark  and  WUl  Early.  Indictment  for  Bob- 
bery. A  true  bill.  Chas.'  L  Lnnaford,  Fore- 
man." 

"Indictment:  Oommonwealtji  of  '  TIrgiida, 
City  of  Roanoke,  to  wit  In  the  Corpora- 
tion Court  of  the  Said  City.  The  grand 
Jurors  of  the  commonwealth  of  Virginia,  in 
and  for  body  of  the  dty  of  Roanoke,  and 
now  attending  the  said  court,  at  Its  January 
term,  1896,  upon  their  oaths  present  that 
Chas.  Clark  and  Will  Early,  heretofore,  to 
wit,  on  the  26th  day  of  December,  in  the 
year  one  thousand  eight  hundred  and  ninety- 
dve^  an^  within  the  Jurisdiction  of  this 
court,  feloniously  in  and  upon  one  Alex 
Smith  did  make  an  assault,  and  then  and 
there  feloniously  put  him,  the  said  Alex 
Smith,  in  bodily  fear  by  striking  and  beat- 
ing him,  the  said  Alex  Smith,  and  four  one 
dollar  notes.  Issued  by  the  United  States 
treasury  department,  and  good  and  lawful 
currency  of  the  United  States  government 
each  of  the  value  of  one  dollar,  and  two  sil- 
ver dollars  current  coin  and  money  of  the 
United  States  government,  and  each  of  the 
value  of  one  dollar,  and  one  half-dollar  silver 
coin  of  the  United  States  government  and 
of  the  value  of  one-half  dollar,  and  one  quar- 
ter of  a  dollar  United  States  silver  coin,  and 
of  the  value  of  one-quarter  of  a  dollar,  and 
twenty-five  cents  in  the  minor  coins  of  tbf 
United  States  government,  of  the  value  of 
twenty-five  cents,  the  exact  number  and  de- 
nomination of  which  Is  to  the  grand  Juror? 
unknown,  and  all  of  the  value  of  seven  dot 
lars,  of  tiie  goods  and  chattels,  money  and 
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property,  of  the  said  Alex  Smith,  £rom  the 
person  of  him,  the  said  Alex  Smith,  and 
against  bis  will  then  and  there,  to  wit,  on 
the  day  and  year  last  aforesaid,  felonlonsly 
and  violently  did  steal,  take,  and  carry 
away,  against  the  peace  and  dignity  of  the 
commonwealth  of  Virginia." 

When  the  prisoners  were  arraigned,  they  de- 
murred to  the  indictment,  and  their  demurrer 
waa  overruled  by  the  court  They  then  plead- 
ed not  guilty,  a  Jury  was  impaneled,  they  were 
tried,  found  guilty,  and  sentenced  to  the 
penitentiary  for  the  term  of  eight  years,  and 
to  this  judgment  a  writ  of  error  was  allow- 
ed by  one  of  the  Judges  of  this  court. 

The  Judgment  of  the  court  orermling  the 
demurrer  is  assigned  as  the  first  ground  of 
error.  It  will  be  obserred  that  the  place 
In  whitdi  the  crime  was  committed  Is  not 
stated  in  the  indictment,  though  it  is  averred 
th&t  It  was  done  '*wlthln  the  Jnrisdictioa  of 
the  court"  "Jurisdiction"  Is  said  to  be  a 
matter  of  law;  the  place  where  the  crime 
was  committed  a  matter  of  fact  It  is  nec- 
essary to  aver  and  to  prove  the  place  where 
the  crime  with  which  the  accused  stands 
charged  was  committed.  It  Is  not  sufficient 
to  aver,  as  Is  done  In  this  Indictment,  that 
the  offense  was  committed  "within  the  Jnria- 
cUctlcHi  of  the  court,"  which  la  iv  conclusion 
of  law,  but  the  Indictm^t  should  have  stated 
the  fact  which  gave  the  court  Jurisdiction. 
yiz.  that  the  offense  charged  was  committed 
within  the  city  of  Roanoke.  By  section  3099 
of  the  Code  It  Is  said  that  the  indictment 
Bhall  not  be  quashed  or  deemed  Invalid  for 
omitting  to  set  forth,  among  other  things, 
that  the  offense  was  committed  ''within  the 
jurisdiction  of  the  court,"  and  we  cannot 
see  that  the  introductlou  of  an  unnecessary 
averment  can  supply  the  omission  of  one 
that  is  material.  See  1  Bish.  Cr.  Proc  (2d 
Ed.)  {  376  et  seq.  We  are  of  opinion,  there- 
fore, that  the  demurrer  to  the  Indictnient 
should  have  been  sustained. 

The  other  objections  presented  in  the  rec- 
ord are  not  likely  to  occur  in  any  future 
trial  of  the  case,  and,  as  they  are  not  of  gen- 
eral interest,  need  not  be  further  noticed. 
The  judgmoLt  of  the  haatlnga  court  must  be 
rercned. 


0s  vs.n> 

diAKKSTON  et  aL  T.  VIRQINIA  GOAIi  & 
IBON  CO. 

CSu^eme  Coort  of  Appeals  of  Vtri^nla.  June 
SS,U96.) 

BouasAam  —  N&toru  Objbots  —  Coubsb  axd 
Dmuioi— Contliot. 

The  fifth  call  of  a  land  patent  was: 
••Thence  •  •  •  to  a  stake  on  the  top  of  Loon- 

S'b  Bidge,"  and  the  sixth  call  read:  "And  with 
e  BBttie  N.,  88*  B.,  422  poles,  to  a  stake." 
Seld,  that  the  words  "with  the  same"  required 
the  laac  line  to  run  with  the  top  of  the  ridee, 
■uch  natural  boundary  prevailing  over  the 
eoune  and  distance  in  case  of  conflict 


Appeal  from  circuit  ooort,  Wise  county; 
H.  S.  K.  Morlson,  Judge. 

Action  by  F.  M.  Glarkston  and  another 
against  the  Virginia  Ooal  &  Iron  Company. 
Judgment  for  defOidant,  and  plalntlffii  ai>- 
peal.  Affirmed. 

Duncan,  Mathews  &  Moyxwr,  for  appellants. 
Bums  &  Fulton  and  Bullitt  &  McDoweU,  for 

appellee. 

RIELY,  J.  The  controversy  In  this  case 
turns  upon  the  proper  constmctlon  of  the 
sixth  call  of  the  patent  issued  by  the  com- 
monwealth In  the  year  1855  to  David  W. 
WeUs,  through  whom  the  plaintiffs  claim. 
The  fifth  call  is  in  Uieee  words:  "Thence  S. 
17°  E.,  200  poles,  crossing  the  said  creek 
[Dixon's  Btanch]  at  34  poles,  to  a  stake  on 
the  top  of  Looney's  Ridge."  The  sixth  call 
then  proceeds  as  follows:  "And  with  the 
same  N.,  88°  B.,  422  poles,  to  a  stake." 
When  the  land  was  surveyed,  and  the  idxth 
call  ran  according  to  the  degree  given  in  the 
patent,  the  proper  allowance  being  made  for 
the  variation  from  the  magnetic  meridian.  It 
was  foond  that  the  line.  In  consequence  of  a 
bend  In  Looney's  Ridge  towards  the  north, 
very  soon  left  the  top  of  the  ridge,  going 
down  the  side  of  the  ridge,  and  crosaing  two 
other  well-defined  and  prominent  ridges, 
Frank's  Ridge  and  Bear  Pen  Ridge.  In  Its 
course,  it  descended  into  the  valley  of 
Frank's  Branch,  and  also  Into  the  valley  of 
the  right  fork  of  Bea*  Pen  Branch,  and, 
after  proceeding  along  south  of  this  branch, 
crossed  It,  and  then  struck  the  south  side  of 
Looney's  Bidge,  going  over  the  top  to  the 
north  side,  and  then,  further  on,  again  to  the 
top  of  the  ridge.  It  thus  appears  that  the 
line,  if  run  according  to  the  degree,  does 
not  run  with  the  top  of  Looney's  Ridge,  nor. 
Indeed,  keep  with  the  ridge,  but.  In  great 
part,  leaves  it  altogether,  while  the  locative 
part  of  the  call  requires  that  the  line  should 
run  with  the  top  of  the  ridge.  The  fifth  call, 
as  we  have  seen.  Is  to  a  stake  on  top  of 
Looney's  Ridge.  Then  follows  the  sixth  call: 
"And  with  the  same  [that  is,  with  the  top 
of  Looney's  Bldgel  N.,  88"  E.,  422  poles,  to  a 
stake."  Here  Is  an  irreconcilable  conflict  be- 
tween the  natural  boundary  and  the  course 
and  distance  of  the  same  call.  It  is  Impos- 
sible to  give  effect  to  both.  Where  such  re- 
pugnancy exists,  the  general  rule' la  that  both 
course  and  distance  must  give  way  to  nat- 
ural or  permanent  objects  or  monuments,  and 
courses  must  be  varied  and  distances  length- 
ened or  shortened  so  as  to  conform  to  the 
natural  or  permanent  objects  or  monuments 
called  for  by  the  grant  or  survey.  Dogan  v. 
Seekright,  4  Hen.  &  M.  12S;  Baker  v.  Seek- 
right,  1  Hea  &  M.  177;  Coles  v.  Wooding. 
2  Pat  &  H.  180;  Smith  v.  Davis.  4  Orat 
60;  and  Marlow  t.  Bell's  Lessee,  13  Grat 
527.  This  rule  was  not  controverted  In  ar< 
gument,  but  it  was  contended  In  behalf  of 
ai^la&ts  that  effect  could  be  given  to  the 
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entire  call  by  coDStniing  the  locattre  part  of 
the  call,  "and  wltb  the  same,"  to  mean  with 
the  general  trend  of  the  ridge,  and  not  with 
the  top  of  the  ridge.  This  suggestion  loses 
any  force  It  would  otherwise  have  when  It 
Is  considered  that  the  line.  If  run  according 
to  the  degree  given,  forsakes  In  great  part 
the  ridge  altogether.  The  words  "with  the 
same"  Imply  that  the  Blith  call  is  to  run 
with  the  top  of  the  rldge;  but.  If  there  be 
any  ambiguity  or  donbt  as  to  this,  tbey  nec- 
essarily require  that  the  line  must  keep  with 
the  ridge.  Nothing  less  or  short  of  this  will 
satisfy  the  words  "with  the  same."  The  line 
must  keep  with  the  ridge  In  any  event,  and, 
as  It  does  not  If  the  degree  be  followed,  the 
course  and  distance  must  yield  to  the  per- 
manent natural  boundary,  and  the  lUie  be 
ran  with  the  top  of  the  ridge,  which  the 
words  "with  the  same,"  in  the  connection 
In  which  they  are  used,  mean  when  properly 
construed.  Where  a  call  is  to  run  with  a 
river  or  a  public  road  from  one  terminus  to 
another,  the,  stream  or  road.  If  It  lead  to 
the  other  terminus,  must  be  followed,  though 
it  may  diverge  from  a  direct  line  between- 
the  two  points;  and  there  is  no  good  reason 
for  the  application  of  a  different  mle  where 
the  call  is  to  run  with  a  mountain  or  ridge, 
or  with  the  top  of  It.  In  such  case  the  line 
of  the  natural  boundary.  If  It  conflict  wltb 
the  course  and  distance,  must  control. 

In  Jackson  v.  Loaw,  12  Johns.  255,  the 
deed  for  one  of  the  pieces  of  land,  after  stat- 
ing the  course  leading  to  a  creek,  uaed  these 
words:  "Thence  up  the  same  to  the  southeast 
corner  of  a  lot  conveyed  to  Abraham  Louw, 
Jr."  In  construing  this  call,  Chancellor  Wal- 
worth said:  "There  can  be  no  doubt,  but  this 
lot  must  follow  the  creek  upon  one  of  Its 
banks,  or  through  the  middle.  This  descrip- 
tion can  never  be  satisfied  by  a  straight  lin& 
The  terms  'up  the  same'  necessarily  Imply 
that  It  Is  to  follow  the  creek  according  to  Its 
windings,  and  that  must  be  the  middle  or 
center  of  It"  See,  also.  Brown  t.  Hnger,  21 
How.  806,  and  Pike  v.  Monroe,  58  Am.  Dec. 
751.  In  Shnltz  v.  Young,  8  Ired.  386,  the  dis- 
puted boundary  called  for  "the  northwest 
corner  of  Richard  Soode's  tract,"  and  pro- 
ceeded "thence  south,  with  Ricliard  Ooode's 
line,  three  hundred  and  ten  poles,  to  Thomas 
Goode's  old  corner."  Aa  a  matter  of  fact, 
this  line  did  not  reach  to  Thomas  Goode's 
comer,  but.  at  the  end  ot  Richard  Goode's 
tine,  it  was  necessary  to  ran  at  right  angles 
to  reach  Thomas  Goode's  ctnmer.  It  was 
held  that  the  line  should  be  ran  310  poles  on 
Richard  Goode's  line,  and  then  a  straight  line 
to  Thomas  Goode's  old  comer,  though  It  was 
necessary  to  run  two  lines  Instead  of  the  one 
called  for.  A  similar  construction  was  adopt- 
ed, and  a  like  result  reached.  In  the  case  of 
Marlow  V.  Bell's  Lessee,  13  Grat  527.  In 
Harramond  v.  McGlaughon,  TayL  (N.  C.)  136, 
cited  in  a  note  to  Ex  parte  Jennings,  6  Cow. 
547,  the  court  said:  "When  a  deed,  patent,  or 
grant  describe*  a  boundary  from  a  certain 


point  down  a  river,  creek,  or  the  like,  men- 
tlontng  also  coarse  and  distance,  should  the 
latter  be  found  not  to  agree  with  the  course 
of  the  river,  etc.,  it  oujfht  to  be  disregarded, 
and  the  river  considered  the  true  boondary." 
The  case  of  Land  Co.  v.  niomson  (Tex.  Sup.) 
17  S.  W.  920,  was  much  relied  upon  by  coun- 
sel for  the  appellants  to  prove  that  the  line 
of  the  natural  object  (Looney's  Bldge)  re- 
ferred to  In  the  call  in  question  should  yidd 
to  the  course  and  distance.  That  case  is  es- 
sentially different  from  this.  There  the  sur- 
veyor was  misled  by  a  dry  canyon,  and  mis- 
took It  for  Devil's  river,  and  made  his  calls 
of  course  and  distance  to  embrace  the  can- 
yon Instead  of  the  river.  The  court  rightly 
isald  In  that  case:  "But  as  he  [the  snrveyor] 
did  not  know  where  the  river  actually  was, 
no  random  call,  therefore,  will  control  course 
and  distance  when  there  is  a  dearly-defined 
starting  point."  But  here  there  was  no  such 
mistake;  and  while  the  fifth  call  was  not  ac- 
tually run  any  further  than  Dixon's  Branch, 
and  the  rest  of  the  line,  as  well  as  the  sixth 
and  seventh  calls,  was  protracted  and  simply 
plotted  in  on  the  survey,  yet  Loony's  Bldge 
was  in  plain  view  of  the  surv^or,  was  a  dis- 
tinct natural  boundary,  and  well  known  to 
him,  and  he  did  not  mistake  Jt  for  some  oth- 
er object  The  case  referred  to  furnishes  no 
ground  for  a  different  conclusion  from  the 
one  we  have  reached.  The  decree  of  the  dr- 
cnit  court  is  right  and  must  be  affirmed. 


(BS  Ta.  239) 

KANE  V.  MANN. 
(Suprenw  Court  of  Awea3a  of  Virginia.  June 

BaroBCSHBilT  or  Jddombst  LiBH  —  Ranu.  or 

LUIDS—FABTIB8—V EH  dob's  tilU 

—  Dbpbabancb. 

1.  In  a  nilt  to  enfMce  a  Judgment  Uen, 
where  thMe  baa  been  a  referoice  to  ascert^ 
whether  or  not  defendant's  "property  would 
rent  for  a  anffictent  sum  in  five  years  to  pay  the 
indebtedness  of  defendant,"  the  commissioner 
should  conaider  ttoA  report  the  rental  value  of 
all  lands  owned  by  def«idant  though  in  ooun- 
ties  other  than  the  one  in  which  the  suit  was 
tiegnn- 

2.  In  a  suit  to  enforce  a  judgment  lien 
against  iadds  owned  by  the  hnaband,  where  the 
wife  is  not  a  party,  and  the  lien  in  no  way  at- 
fects  her  separate  estate,  she  cannot  sabject  her 
property  to  the  Hen  by  agreement  between  her- 
Betf  and  her  husband  so  as  to  anthorixe  the  rent- 
ins  of  it  for  her  hoaband's  debt,  under  Code,  | 
SC^l,  wUch  provides  that,  "it  it  awtear  to  tne 
court  that  the  rents  and  profits  of  the  real  estate 
sabject  to  the  lien  will  not  satisfy  the  jndgm«t 
in  uve  yea-re,  tiie  court  may  decree  the  said  e»- 
tate  or  any  part  thereof  to  be  atAA.*' 

8.  In  such  f  suit  on  b^alf  of  plain  tiff  and 
all  other  Uen  creditors  of  defendant  who  will 
make  themselves  parties  apon  the  nsoal  tmus, 
one  has  a  right  to  file  his  petition,  and  become  a 
party  plaintiff,  without  maintaining  a  separate 
Btiit  to  mature  his  bill;  since,  havmg  acquired 
jurisdiction  of  the  cause  on  equitable  grounds, 
the  court  may  go  on  to  a  complete  adjudicatioa 
of  the  rights  of  liie  varioaa  parties. 

4.  Tne  taking  of  a  judgment  at  law  doe* 
not  abrogate  or  defeat  a  vendoT's  Uen  to  seeare 
i  the  debt 
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M)peal  tTom  circuit  court,  Scott  county;  W. 
9*.  MUler,  Judge. 

Bm  bj  M.  B.  Kane,  for  J.  H.  Bida,  as- 
signee, against  John  A.  Mann,  to  enforce  tbe 
payment  of  a  Judgment  From  a  decree  In 
XaTor  of  jOalntlff,  defokdant  appeals.  Be- 
Tersed. 

B,  B.  Kane^  for  ivpellanL  Geo.  A.  Bwln^ 
forapp^le& 

GABDWEUU  J*  ^niis  is  an  appeal  from 
tbe  circuit  court  of  Scott  count?,  and  tbe  case 
presented  la  aa  foUowa:  J.  H.  Hicks,  in  tbe 
name  of  bla  assignor,  H.  S.  Kane,  on  his  own 
bebalf,  and  auth  other  lien  creditors  of  John 
A.  Mann  as  might  become  parties  to  the  suit 
on  the  usual  terms,  filed  his  bill  to  mforce  the 
payment  of  a  judgment  obtained  by  tbe  plain- 
tiff against  the  defendant  in  the  circuit  court 
of  Scott  county  for  $1,600,  with  interest  and 
costs.  The  bill  alleged  that  the  defendant 
was  seised  and  possessed  of  a  Taluable  lot, 
with  Improvements  thereon,  situated  in  the 
town  of  Gate  City,  Scott  county,  conveyed  to 
him  by  H.  S.  Kane;  that  the  judgment  had 
been  duly  dodceted,  and  was  due  and  unpaid; 
that  the  rents  and  profits  of  this  property 
would  not  In  five  years  Batisfy  the  judgm^t 
liens  upon  it;  and  that  the  plaintlS  was  en- 
titled to  have  the  lot  sold  to  satisfy  his  own 
and  the  other  liens  thereon.  The  prayer  of 
bill  was  that  a  commissioner  of  the  court  be 
directed  to  ascertain  the  liens  ou  the  property 
described  in  the  bill,  and  their  priorities;  that 
the  court  decree  a  sale  of  the  property  to  sat- 
isfy the  plalntlfTs  Judgment,  and  grsnt  him 
general  relief,  etc.  The  defendant,  at  the  No- 
vember term  of  the  court,  1883,  filed  his  an- 
swer. In  which  he  admitted  that  he  owed  the 
debt  in  the  bill  motioned,  and  a  few  other 
liens,  and  alleged  that,  while  be  owned  the 
house  and  lot  as  In  the  bill  mentioned,  he  also 
owned  other  valuable  proi>erty  in  Scott  coun- 
ty and  in  Wise  county,  Va.,  and  that  his  real 
estate  would  rent  for  a  sufficient  sum  in  five 
yraiB  to  pay  all  of  hia  indebtedness,  etc  The 
cause  was  referred  to  a  commissioner  "to 
take  and  state  an  account  showing  tbe  liens 
and  their  priorities  against  the  land  In  the 
bill  mentioned;  also  whether  or  not  this  prop- 
erty would  rent  for  a  sufficient  sum  In  five 
years  to  pay  the  indebtedness  of  tbe  defend- 
ant" Tbe  commissioner  made  report  to  the 
March  term,  1894,  stating  the  Uena  on  the 
property  in  their  order  of  priority,  viz.: 
First  a  judgment  in  favor  of  H.  S.  Kane,  in 
his  own  right  for  (4,000,  with  Interest  and 
costs,  subject  to  certain  credits  named;  and, 
second.  Judgment  In  favor  of  said  H.  S.  Kane 
for  the  benefit  of  J.  H.  Hicks  (the  plaintiff) 
for  $1,600,  with  interest  and  costs;  and  that 
these  Judgments  were  obtained  on  bonds  exe- 
cuted for  the  purchase  price  of  the  property 
In  the  bill  mentioned,  and  a  vendor's  lien  re- 
tained for  same  In  the  deed  of  conveyance. 
He  also  reported  that  upon  the  testimony  of 
one  witness  (S.  R.  Mann)  tbe  lands  of  the  de- 


fendant would  discharge  the  Ilena  reported  In 
Ave  yeaiB.  From  the  deposition  of  the  wit- 
ness S.  B.  Mann  It  appears  that  the  estimate 
made  the  commissioner  of  the  rental  value 
of  tbe  defendant's  property  included  tbe  rent- 
al value  of  property  situated  In  both  Scott 
and  Wise  coimtles,  and  it  turned  out  after- 
wards that  part  of  this  property  belonged  to 
the  defendant's  wife,  and  not  to  blm.  The 
plaintiff  excepted  to  this  report  on  (he  ground 
that  in  ascertaining  the  rental  value  of  the 
defendant's'  lands  the  commissioner  consid- 
ered and  reported  the  rental  value  of  lands 
owned  by  the  defendant  lying  In  Wise  connty, 
of  which  the  court  should  not  take  Jurisdic- 
tion, and  this  exception  was  properly  over- 
ruled. The  decree  of  the  court  then  made 
confirmed  the  report  of  the  commissioner, 
and  directed  the  lands  in  the  bill  and  report 
mentioned  to  be  rented  out  for  a  period  not 
exceeding  five  years,  to  satisfy  the  liens  re- 
ported, costs,  etc.;  but  at  the  same  term  of 
the  court  upon  the  petition  of  H.  3.  Kane, 
this  decree  was  set  aside  for  errors  apparent 
on  the  face  of  the  report  of  the  commissioner, 
and  the  report  recommitted  to  him,  to  be  cor- 
rected and  revised,  and  to  r^rt  any  other 
matter  deemed  pertinent  or  required  by  either 
party.  On  May  10,  ISdl,  H.  S.  Kane,  in  his 
own  right  filed  in  the  cleric's  office  of  the  cir- 
cult  court  of  Scott  county  his  petition  setting 
forth  his  Judgment  lien  on  the  property  of  the 
defendant,  J.  A.  Mann,  mentioned  in  the  bill 
In  this  cause;  that  his  judgment  was  obtain- 
ed (as  reported  by  the  commissioner)  on  a 
bond  executed  to  him  by  the  defendant  for 
the  balance  of  the  purchase  money  due  on  the 
property  described  in  the  plalntlfTs  bill,  and 
that  the  $1,600  assigned  to  Hicks,  and  ou 
which  this  suit  was  brought  is  a  part;  that  a 
vendor's  lien  was  retained  on  the  face  of  the 
deed  from  petitions  to  the  defendant  to  se- 
cure the  payment  of  the  balance  of  the  pur- 
chase money,  snd  this  deed  of  conveyance  is 
made  a  part  of  the  petition.  The  prayer  of 
this  petition  is  that  petitioner  be  admitted  aa 
a  party  plsOntUI  to  this  suit;  that  John  A. 
Mann,  the  defendant  to  the  original  bill,  be 
made  party  defendant  to  the  petition;  that  a 
decree  of  sale  of  the  lot  of  land  in  tbe  bill  of 
complaint  and  the  petition  mentioned  and 
described  situated  in  Gate  City,  Scott  county 
(upon  which  plaintiff  and  petitioner  have  both 
a  judgment  and  vendor's  lien),  be  sold,  and 
that  Buch  other  and  further  rejlef  be  afforded 
petitioner  as  might  seem  Just  and  the  case 
require;  that  process  issue,  etc  Process  was 
Issued,  and  duly  served  on  the  defendant 
Mann,  and  the  cause  matured  for  hearing  on 
the  petition  and  exceptions  of  defendant  to 
tbe  filing  cf  the  petition.  In  the  meantime 
Commissioner  Edmonds  filed  his  corrected  re- 
port setting  forth  correctly  the  amounts  due 
on  the  respective  liens  reported  by  him  m  his 
former  report  and  repeated  his  former  state- 
ment that  these  11ms  were  secured  by  a  ven- 
dor's lien  reserved  on  the  property  sought  to 
be  subjected  to  their  payment;  and  tbe  re- 
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port  conclndes  with  the  statement  that, 
"From  the  agreement  between  J.  A.  Mann 
and  hla  wife,  filed  herewith,  which  1b  record- 
ed, and  depositions  filed  herewith,  your  com- 
mlBsloner  thinks  that  all  the  lands  of  J.  A. 
Mann  would  rent  for  a  sum  sufficient  to  dls- 
chai^e  said  liens  In  fire  years,"  etc.  The 
agreement  referred  to  Is  an  agreement  be- 
tween J.  A.  Mann  and  Julia  Mann,  his  wife, 
entered  into  May  '13.,  1804.  In  which  the  latter, 
In  consideration  of  love  and  affection,  agrees 
that  her  interest  In  the  lands  In  Wise  county, 
for  the  purpose  of  paying  her  husband's  in- 
debtednesa,  might  be  rented  In  this  suit  of  H. 
S.  Kane,  for  himself  and  J.  H.  Hicks,  against 
J.  A.  Mann,  and  the  agreement,  which  Is  sign- 
ed by  her,  and  acknowledged  before  a  notary, 
but  not  recorded,  purports  to  transfer  the 
land  to  her  husband. 

The  decree  appealed  from  brought  the 
cauae  on  tp  be  beard  "upon  the  papers  for- 
merly read,  the  petition  of  H-  S.  Kane  prop- 
erly filed  and  matured,  and  the  report  of  the 
commissioner.  B.  M.  Edmonds,"  and  proceed- 
ed to  confirm  the  report  In  all  things;  and  to 
decree  that  H.  S.  Kane,  In  hla  own  right, 
recover  of  the  defendant.  J.  A.  Mann,  the 
amount  of  the  debt  and  costs  reported  in  hla 
faTor  by  the  commissioner;  that  he  recover 
the  debt  and  costs  also  reported  In  hla  fa- 
vor for  the  benefit  of  J.  H.  Hicks;  and  that 
the  commissioner  of  the  court,  appointed  for 
the  purpose,  proceed  to  rent  out  for  the 
shortest  period,  not  exceeding  five  years,  that 
would  satisfy  the  liens  reported,  coats  of 
each,  costs  of  suit  and  of  renting,  the  lands 
of  the  defendant  In  the  bill  and  report  of 
Commissioner  Bdmonds  mentioned,  and 
which  Included  the  landi  of  Bin.  Uaim,  the 
wife. 

Section  8571  of  the  CJode  provides:  "If  It 
appear  to  the  court  that  the  rents  and  profits 
of  the  real  estate  subject  to  the  lien  will  not 
satisfy  the  judgment  In  five  years,  the  court 
may  decree  the  said  estate,  or  any  part 
thereof  to  be  sold.  •  •  It  Is  difficult  to 
perceive  how  this  statute,  which  '\b  the  only 
authority  for  renting  out  real  estate  of  the 
Judgment  debtor,  can  be  construed  so  as  to 
authorize  the  renting  of  the  real  estate  of 
Mrs.  Mann,  the  wife,  to  satisfy  the  liens  on 
her  husband's  property  asserted  In  this  suit 
She  waa  not  a  party  to  the  suit,  and  the  Hens 
asserted  were  In  no  sense  liens  npon  her 
real  estate,  and  could  not  be  made  so  by 
the  agreement  between  her  and  her  husband. 
But  upon  another  ground  the  decree  of  the 
lower  court  Is  erroneous.  This  was  a  suit 
on  behalf  of  tbe  plaintlfit  and  all  other  lien 
creditors  of  tbe  defendant,  J.  A,  Mann,  who 
would  make  themselves  parties  apou  the  us- 
ual terms,  and  the  petitioner,  H.  8.  Kane, 
had  a  right  to  file  his  petition,  and  be- 
come a  party  plaintiff  In  the  cause,  for  the 
purpose  of  enforcing  his  Hen  npon  tbe  prop- 
erty sought  to  be  subjected  to  tbe  Hen  assert- 
ed by  the  plaintiff.  There  fras  no  vaHd  rea- 
son for  bis  being  driven  to  a  separate  suit, 


against  the  i>ollcy  of  the  law  to  avoid  multi 
pHclty  of  actlona.  1  Bart  Ch.  Prac.  341, 
842;  Belton  v.  Apperson,  26  Grat.  217.  At 
all  events,  the  petition  of  Kane  in  hla  own 
right  was  brought  on  by  the  decree  as  prop- 
erly filed  and  matured,  and  this  was  e<iuiva- 
lent  to  leave  of  the  court  to  file  it,  and  In 
effect  overruled,  and  properly,  we  think,  the 
objection  of  the  defendant  to  Its  being  filed. 
The  petition  set  out  fully  the  Hen  of  petition- 
er's judgment  on  the  property  of  the  defend- 
ant, and  also  the  vendor's  Hen  to  secure  the 
debt  upon  which  tbe  judgment  was  obtained; 
and,  even  If  the  original  biU  did  not  make  a 
case  upon  which  the  vendor's  Hen  could  have 
been  enforced,  which  Is  by  no  means  con- 
ceded, the  petition  of  Kane  In  tils  own  right, 
supported  by  the  report  of  the  commission- 
er  in  the  cause,  did,  and,  the  court  having 
taken  jurisdiction.  It  should  have  done  coia- 
plete  justice  between  the  parties  and  given 
full  relief.  It  Is  weU  settled  tliat,  where  a 
court  of  equity  has  once  acquired  Jurisdic- 
tion of  a  cause  on  equitable  grounds,  it  may 
go  on  to  complete  adjudication,  even  to  es- 
tablishing legal  rights  and  granting  legal 
remedies  that  would  otherwise  be  beyond  tbe 
scope  of  its  authority.  Beecher  v.  Lewis.  84 
Va.  630,  6  S.  E.  367;  and  Walters  v.  Bank, 
76  Va.  12.  The  taking  of  a  Judgment  at 
law  does  not  abrogate  or  defeat  a  vendor's 
lien  to  secure  the  debt  2  Jones,  Irlena  (2d 
Ed.)  \  1098;  Coles  v.  Withers,  33  Gnit  186, 
Armentrout's  Ex'r  r.  Gibbons,  30  Qrat  632. 
In  the  last-named  case  this  court  held  that 
such  a  Hen  constituted  a  specific  charge  npon 
the  land,  as  valid  and  effectual  as  a  deed  of 
trust  or  mortgage;  and  In  the  case  of  Smith 
V.  Henkel,  81  Va.  624,  it  was  held  that  tbe 
enforcement  in  equity  of  a  retained  vendor's 
lien  is  a  matter  of  right  See,  also,  Ayres  v. 
Robins,  30  Grat  115.  The  decree  of  tbe  cir- 
cuit court  wlU  be  reversed  and  annuUed,  and 
the  cauae  remanded  for  farther  twoceedioga 
to  be  had  herein  in  accordance  with  this  opln- 
ion. 


(tt  Oa.  1«) 

HOUSTON  T.  COACHMAN  et  at 

(Suiw^e  Ooort  of  Georgia.    Jane  12,  18M.) 

ApriAif— RsTiBW— AssramiBiiT  or  ■saoa. 

1.  The  action  being  upon  a  promissory  note 
given  by  the  defendnat  for  a  premium  apoo  a 
policy  of  iDsuraace,  which  note  was  in  cviaeoce, 
and  the  judge  who  tried  the  case  without  the 
Intervention  of  a  jury  having  rendered  a  judg- 
ment in  the  plaiDtlfTs  favor,  this  court  will  not 
revprse  bis  refusal  to  set  the  same  aside  upon  a 
motion  for  a  new  trial,  the  only  gnmnds  ot 
which  were  that  the  judgment  was  nuitrary  to 
law  and  the  evidence,  and  that  "the  real  ques- 
tion in  tbe  case  Is  whether  the  tinsnrance  com- 
pany Id  question]  had  the  authority,  under  its 
charter,  to  issue  a  policy  such  as  was  l<)8aed  to 
defendant,  and  the  court  erred  in.  holding  that 
said  company  could  Issue  such  a  policy." 

2,  This  last  assignment  of  error  is  too  va^ue 
and  uncertain  for  consideration,  and  no  Iljrht  is 
thrown  npon  its  real  meaning  \ff  reference  to 
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the  defendant's  pleu.  thej  bdnc     a  Wu  Ioom 
rnni  Indefinite  character. 
(Srllabas  by  the  CoiiH.1 

Error  from  superior  court,  Barly  comitjr;  B. 
B.  Bower.  Judge. 
The  foUowlng  Is  the  official  report: 
J.  H.  &  B.  P.  Coacbmau  brought  suit  In  a 
justice's  court  against  William  Houston  upon 
a  promissory  note.  The  defendant  filed  the 
following  plea:  "Coachman,  Agent  Vli^nla 
Valley  Life  Insurance  Ca  vs.  William  J. 
Houston.  CoraplaUit  In  Justice  Court,  ll&4th 
Dlst,  O.  M.  December  Term.  1804.  And 
now  cornea  the  defendant,  and  for  plea  and 
answer  to  the  aboTe  stated  case,  and  says  that 
he  Is  not  Indebted  to  plaintiff  In  manner  and 
form  as  alleged,  and  of  this  he  puts  himself 
upon  the  country.  And  for  further  plea  says 
that  the  note  here  sued  on  was  procured 
through  ItB' false  and  frandnleot  representa- 
tions of  plaintiff,  and.  Is  without  consideration. 
And  for  farther  pjea  defendant  says  that  the 
note  was  given  as  a  payment  for  life  insur- 
ance Issued  by  plaintiff  to  defendant;  that 
plaintiff  had  no  authority  to  do  the  business 
of  a  life  Insurance  company  under  charts 
from  any  state,  and  their  representation  as  to 
their  powers,  rights,  duties,  and  llabllitleB 
were  false.  Defendant  for  further  plea  says 
that  the  Virginia  Valley  Life  Insurance  Com- 
pany is  not  incorporated,  as  they  represented 
themselves  to  be,  and  have  no  power  to  issne 
life  Insurance  policies  such  as  they  dellrered 
to  defendant."  By  consent  the  case  was  ap- 
pealed to  the  saperior  court,  and  tried  by  the 
Judge  without  a  jury.  He  found  tot  the 
plalntlfts,  and  afterwards  ommiled  the  mo- 
thm  for  a  new  trial. 

B.  H.  Powell  &  Son.  for  plaintiff  In  error. 
A.  L.  Hawes,  W.  BL  Hammond,  C  O.  Bnsh. 
T.  T>:  Oliver,  and  Glenn  &  Boontree,  for  d*- 
fmdanta  In  error. 

PEB  GUBIAM.   Jndgmeiit  afllrmed. 

ATSINSON.  J.,  proTUentUny  atneot,  and 
not  presiding. 


(M  Oa.  IGO) 

ASHMOBH  et  aL  T.  WHATLBT. 
(Supreme  Ooort  of  Geoi^ria.    Jnne  12, 18B6.) 

£oHA  FiDB  Pi;bcbaber — Unbecobded  Libit. 

1.  A  bona  fide  parchaser  of  the  absolate 
.title  of  real  estate,  who  bought  witbout  notice 
of  a  msterlal  man  s  lien  niioa  the  same,  which 
at  the  time  of  the  purchase  had  been  neither  re- 
corded DOr  foreclosed,  took  the  property  diveat- 
ed  of  each  lien.  1  Jones,  Liens,  S  104S;  Thorn- 
ton T.  Carver,  6  S.  B.  915,  80  Ga.  400,  401,  and 
cases  cited. 

.  2.  One  who  derived  title  from  snch  inno- 
cent purchaser  was  also  protected,  aithongh  be 
may  bave  had  notice  of  tbe  lien.  This  latter 
proposition  is  sustained  in  ininciple  by  the  de- 
dsions  of  this  conrt  In  Stamper  v.  Hayes.  26 
Ga.  546:  Donglass  v.  McCraddn,  62  Ga.  686: 
Dotterer  v.  Pike,  60  Ga.  20. 

(SyUabos  by  the  Court) 


Brror  from  snperlor  court,  Olay  county;  J. 
M.  Griggs.  Judge. 

Action  by  Ashmore  &  Morris  against  one 
KUllngsworth.  Judgment  for  plaintiffs.  On 
levy  of  execution,,  T.  J,  Whatley  Interposed 
a  claim.  Verdict  for  claimant,  and  plaintiffs 
bring  erron  Afflnned. 

The  following  is  the  official  report: 
The  plaintiffs  were  material  men,  and  as 
such  furnished  KUllngsworth  with  materials 
to  the  amount  of  $70  for  the  Improvement  of 
his  dwelling  from  January  16  to  February  10, 
1893.  They  filed  and  had  recorded  their  lien 
within  30  days  of  the  latter-named  date,  and 
foreclosed  the  siame  within  12  months.  Upon 
the  levy  of  their  execation.  a  claim  was  In- 
terposed by  Whatley.  It  appears  that  Kll- 
Ungsworth  conveyed  the  realty  upon  which 
the  material  was  used  on  February  18,  1893. 
to  Adams,  who  conveyed  the  same  on  the 
same  day  to  the  claimant.  The  testimony 
was  that  claimant  knew  KiUlngsworth  was 
maldng  Improvonents  on  the  property,  but 
did  not  know  the  materials  were  being 
bonght  on  credit  from  plaintiffs;  knew  he 
was  buying  some  of  them  from  plaintiffs,  and 
'  bad  loaned  him  some  money  to  pay  plaintiffs 
with.  Defendant  was  making  the  Improve- 
ments at  claimant's  request,  as  he  (claimant) 
expected  to  buy  the  property  after  they  were 
made.  He  did  not  know  that  plaintiffs  claim* 
ed  a  lien  until  long  after  the  same  had  been 
recorded.  Tbe  court  directed  a  verdict  for 
the  claimant,  and  plaintiffs  excepted. 

J.  B.  Irwin,  for  plalntUb  In  nror.  a  Wil- 
son, for  defendant  In  error. 

PEB  OUBIAM.   Judgment  affirmed. 

ATKIKSOM,  3^  luroTldentlal^  absent,  and 
not  presiding. 

(M  Ga.  148) 
McGLAUOBT  et  aL  t.  HcCOBHICE. 

(Snpreme  Court  of  Georgia.    Jane  12,  1896.) 
EUaomsKT  —  AonoK  bt  Joikt  Flaiktitts  — Bs- 

COVERT. 

Where  a  j<rint  action  for  land  is  broueht 
b7  several  persons,  and  tbe  eridence  shows  that 
one  of  them  is  not  entitled  to  recover,  for  the 
reason  that,  as  against  htm.  the  defendant  has 
a  good  title  by  prescription,  there  can  be  no  re- 
covery at  all:  Hie  mle  tn  ancb  cases  la  the 
same  whether  the  action  be  (n  the  stfttntory  or 
fictitious  form.  Doe  v.  Roe,  32  Ua.  39i);  Man- 
ofacturing  Co.  v".  Alford,  78  Ga.  345;  Bi  bols  v. 
Sparks,  6  H.  E.  132.  79  Ga.  417;  De  Vanghn  v. 
Mcheroy,  10  S.  E.  211,  82  Ga.  680.  713,  7U; 
Lowe  V.  Suggs,  13  S.  B.  565.  87  Ga.  677;  Towns 
V.  Mathews,  17  S.  E.  965.  01  Ga.  546i 
(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Early  county; 
B.  B.  Bower,  Judge. 

Action  by  Penny  HcOIamoiT  and  others 
against  John  McOonnlcfc.  Verdict  for  de- 
fendant, and  plaintlflb  bring  error.  Affirmed. 

The  following  is  the  t^cial  report: 

This  snlt  was  tHKnight  on  September  12, 
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1893,  to  recover  lot  oC  land  148  In  the  Twen- 
ty-Sixth district  of  Early  county,  containing 
250  acres,  more  or  less,  by  William  and 
Brown  Philman  and  Penny  McGlamory,  the 
only  snrrlTtng  children  of  Case  Phllman.  It 
appears  that  William  Philman  was  bom  No- 
vember 12,  1860.  Brown  Philman  April  22, 

1866,  and   Penny  McGlamory  August  31, 

1867,  and  that  th^  bron^t  salt  in  ejectment 
for  the  same  land  against  tbe  same  defend- 
ant, John  McOormiclc,  on  September  12, 1892, 
and  were  nonsuited  at  the  April  term,  1893, 
of  the  superior  court  of  Early  county.  De- 
fendant pleaded  not  gnilty,  and  prescription 
under  color  of  title  for  more  than  serea 
years.  The  court  directed  a  verdict  in  his 
favor,  and  plaintiffs  excepted.  The  testi- 
mony in^  their  behalf  was  as  follows:  Case 
Philman  went  into  possession  of  the  land 
about  1866  or  1867,  dug  a  well,  and  built  a 
dwelling,  smokehouse,  and  comcrib  thereon, 
and  held  possession  until  his  death,  three  or 
four  yean  afterwards.  His  possession  was 
personal  up  to  a  short  time  before  his  deatti, 
when  he  removed  to  the  plantation  of  his 
father  near  by,  leaving  In  possession  a  ten- 
ant named  Hardy  Freeman,  who  remained 
until  the  death  of  Case  Philman.  Upon  said 
death,  his  wife,  Celia  Philman,  sold  the  land 
to  Levi  Glass;  she  and  Glass  agreeing  that 
she  could  do  so  from  the  fact  that  her  hus- 
band had  died  leaving  her  in  possession. 
She  testified  that  Caae  Philman  had  no  title 
to  the  land,  was  a  squatter  on  it,  and  a 
mere  claimant  William  Philman  testified 
that  Celia  Philman  returned  to  the  lot  Im- 
mediately after  the  expiration  of  the  time 
of  Hardy  Freeman,  and  afterwards  sold  the 
lot  to  Glass,  who  took  possession  Immedi- 
ately after  Celia  Philman  vacated  the  same. 
Plaintiffs  introdnced  a  deed  from  C^a  Phil- 
man to  Levi  Glass,  to  the  lot  in  question, 
dated  December,  1873,  recorded  April  2,  1895; 
deed  of  mortgage  tixxn  Levi  Glass  to  R.  W. 
and  W.  C.  Sheffield,  dated  February  28,  1879, 
recorded  May  8,  1879,  to  the  same  lot;  sher- 
iff's deed  to  the  same  lot  to  R.  H.  Powell, 
dated  December  6,  1881,  recorded  December 
31,  1885,  reciting  that  It  waa  made  by  virtue 
of  a  sale  In  execution  of  two  mortgage  fl. 
fOs.,— one  In  f&vor  of  J.  H.  Miller,  and  the 
other  in  favor  of  R.  W.  &  W.  C.  Shield, 
against  Levi  Glass,  both  being  against  said 
lot;  dee^  from  R.  H.  Powell  to  Z.  I.  Fitz- 
patrlck  to  the  same  lot,  dated  December  12, 
1885,  recorded  December  31,  1885;  and  deed 
from  Z.  I.  Fltzpatrick  to  John  McGormlck  to 
the  same  lot,  dated  November  3,  1888,  re- 
corded April  3,  1893.  For  defendant,  J.  L. 
Hill  testified  that  he  knew  Hardy  Freeman 
at  the  time  he  resided  on  the  lot,  who  told 
witness  that  he  bought  It;  that  Celia  Phil- 
man left  the  lot  about  three  years  before 
Glass  went  upon  it,  and  in  the  meantime  the 
bouses  had  burned  down;  that  about  12 
acres  were  cleared  and  fenced  on  tbls  place 
at  the  time  of  Case  Phllman's  death.  Wil- 
liam Basom  testified  that  Case  Philman  told 


him,  while  residing  on  the  lot,  that  be  had 
no  title  or  scratch  of  pen  to  the  same;  that 
he  was  there  purposely  tor  the  range.  An- 
other witness  tefctlfled  that  there  was  an  in- 
terval of  two  or  three  years  from  the  time 
when  Celia  Philman  moved  from  the  lot  to 
the  time  when  Glass  mored  upon  it,  during 
wUcb  Interval  no  one  was  on  the  lot,  and 
the  houres  and  fences  were  burned  down. 
Defendant  testified  that  Hardy  Freeman 
was  iu  possession  when  he  first  knew  the 
premises;  knew  when  Case  Philman  died; 
bad  heard  that  he  had  been  In  possession  of 
the  lot;  heard  all  these  things  at  the  time; 
had  lived  in  the  neighborhood  from  1869  or 
1870;  bought  In  good  faith  from  Powell 
through  Fltzpatrick,  believing  he  was  get- 
ting a  good  title;  was  not  positive  as  to 
whether  he  had  notice  that  Mrs.  Philman 
had  sold  to  Glass  or  not;  had  h^rd  It  since 
the  beginning  of  this  suit;  had  cleared  op 
about  20  acres  on  the  lot;  knew  nothing  of 
how  Glass  got  it,  when  he  (defendant)  pur- 
chased it,  except  from  hearsay.  R.  H.  Pow- 
ell testified,  that  he  bought  the  lot  in  good 
faith,  knowing  nothing  of  any  prior  posses- 
sion of  any  one,  or  of  any  connection  of  title 
between  Levi  Glass  and  the  Phllmans;  knew 
nothing  of  any  Interest  Case  PtaUman  or  hia 
wife  had  In  same. 

W.  D.  Klddoo  and  R.  H  Sheffield,  tot 
plaintiffs  In  error.  B.  H.  Povell  &  Son.  tor 
defendant  in  erroc 

FEB  OUBIAM.   Judgment  aillrmed. 

ATKINSON,  proTidBntlallr  abmnt;  and 
not  presiding. 

<9»  Oa.  S>)- 

OARITHERS  et  sL  t.  MATTHEWS  ct  ml 

(Supreme  Court  of  Georgia.    May  4, 1896.) 

Haw  Tbiai^Rbviiw  oir  Afpbal. 
rniere  was  evidence  In  this  case  saffident 
to  snpp(»t  the  verdict,  and  the  judge  did  not  eir- 
in  refusing  a  new  ttitU. 
(Syllabna  by  the  Court) 

Error  from  saperfor  eonrC,  Madison  oonnty; 
Seaborn  Beese^  Jndga 

Action  by  Cartttavs  ft  Betts  against  Mat- 
thews &  Antiiony.  Verdict  for  defendants, 
and,  plaintUfs'  motion  for  new  trial  being 
overruled,  they  bring  error.  Affirmed. 

The  following  is  the  official  report: 
Carithers  &  Betts  sued  Matthews  Jfc  An- 
thony for  $325.05,  balance  on  an  account  for 
bnggies,  harness,  wagons,  carts,  etc  Defend- 
ants pleaded  not  indebted.  Further,  what 
buggies,  wagons,  ete.,  and  all  other  things 
they  liare  had  from  plaintlfGs  were  under 
contract  between  plalntiCfs  and  defendants 
for  plaintiffs  on  commission.  The  title  to  all 
such  property  remained  in  plaintiffs,  and 
never  was  In  defendants,  and  defendants 
were  only  interested  in  the  commissions  that 
might  be  due  to  defendants  on  such  of  the 
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property  u  they  mlgfat  be  able  to  kU,  and 
an  iW!b  pvc^Mty  waa  subject  to  be  return- 
ed to  plalntlffa  upon  tbelr  mder.  About  Ao- 
rust  20,  1892,  all  of  micb  pnq^eity  not  before 
wdd  by  defendants,  and  accounted  for  by 
then  to  plaintiff!,  waa  destroyed  bj  Ore, 
without  fault  on  the  part  of  defendanta, 
which  fire  also  oonanmed  the  bnUdlnc  of  de- 
fendants wherein  the  property  was  kept  for 
Bale  on  commlssloa,  and  defendants  were  In 
no  way  re^onalble  to  plaintiffs  for  the  loss 
by  fire,  hvt  snch  loss  waa  tba  loss  of  pialn- 
tlfCs.  Farther,  that  defendants  had  paid  to 
plaintiffs  all  money  arising  "from  portions 
of  said  property  the  amount  of  9266.70^"  ct 
which  $18.75  were  doe  defendants  as  oom- 
mlastonB;  that  all  of  said  money  waa  paid 
over  to  ptelntlfllB  tqpon  the  Idea  that,  npon 
a  settlement  of  the  sales  already  made  and 
expected  sales,  the  amount  of  defendants' 
commissions  would  be  reserved  and  settled 
between  the  parties;  and  that,  dmefore, 
plalntUEs  aro  due  defendants  the  ^9.75,  as 
comnUsslons,  which  they  pleaded  aa  set-off. 
Further,  that  In  addition  to  the  crodlt  allow- 
ed In  the  de<darat]on,  about  December  23, 
188%  defendanta  sent  in  to  ^alntlffs  ^7, 
sale  of  a  buggy  to  J.  W.  Power,  and  on 
about  December  18, 1892,  J23.70,  balance  aale 
of  a  wagon  to  J.  P.  Gholstim,  and  about  Ao- 
gnst  18,  1892,  they  fUso  returned  to  plain*' 
tiffs  two  -  road  carta,  charged  against  de- 
fendants  tn  the  declaration,  at  919  and  917^ 
50,  respectively,  all  of  wiilch  ought  to  be  de- 
ducted from  pii^inrtwy  claim.  There  was  a 
verdict  for  defendanta  for  $19.'^},  and  plaln- 
tlfftf  motion  for  new  trial,  on  the  general 
grounds,  being  overruled,  they  excepted. 
Upon  the  trial,  3.  A.  Pltner  testified  for 
plaintiffs:  "^as  in  the  employ  of  plaintiffs 
in  1891  and  1892,  and  sold  the  goods  to  de- 
fendants. Hie  account  Is  correct,  and  the 
credits  are  correct,  and  the  balance  la  still 
due.  I  sold  ebon  the  goods  mya^lL  The 
money  iraan't  all  paid  through  me,  but, I 
know  some  of  the  credits  are  correct,  and 
guess  th^  an  ar^  or  they  wouldn't  be  there. 
I  did  not  oome  down  to  defoidanta'  plac^ 
and  see  them,  and  make  this  arrangement 
with  thUD.  We  were  talking  about  the 
goods  a  good  while  before  ttuy  bought  I 
don't  recdUect  exactly  where  It  waa  I  made 
the  flrst  arrangemott  with  them  about  the 
goods.  I  know  they  came  to  Athens  once, 
and  talked  about  It  at  the  store.  It  may 
have  been  at  Comer  [when  d^endants  did 
business];  I  don't  recollect  I  know  they 
bought  the  goods,  though."  After  cejtala 
testimony  aa  to  recelpta,  the  witness  further 
testified:  "When  this  trade  was  made,  I 
wouldn't  make  It  until  I  sent  up  to  the 
store  after  Mr.  Betts,  and  sold  the  goods 
straight  out  Matthews  came  first,  and  him 
and  Anthony  the  last  tlme^  That  was  be- 
fore the  goods  were  shipped.  Betts  and  these 
two  were  tliere  together  before  any  of  the 
goods  w^  shipped.  It  Is  not  a  fact  that 
I  Introduced  them  to  Betts  after  the  gooda 
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were  shipped,  but  they  came  (o  the  store, 
and  I  Introduced  them  before  the  goods  were 
shipped^  Whoi  I  was  trying  to  make  ar- 
rangements with  them,  I  did  not  tell  them 
they  could  take  the  goods  down  there,  and 
sell  whatever  they  could  sell,  and  return 
whatever  they  couldn't  sell,  and  make  tbelr 
commiaslons,  without  having  a  d<dlar  Invest- 
ed. I  did  not  tell  them  we  had  such  an 
arrangement  with  parties  at  Jug  Tayem,  or 
somewhere  hi  the  country,  and  they  had 
made  fSOO  the  year  before,  without  having 
a  dollar  Invested.'  We  had  no  such  arrange- 
ments with  anybody  at  Jug  Tavern.  I  sold 
them  what  they  bought  They  picked  them 
out  of  the  atoek.  The  handwriting  on  the 
back  of  the  letta  shown  Is  mine.  The  other 
one  shown  Is  my  handwriting.  The  hand- 
writing on  these  two'  la  Betts*.  The  con- 
versation with  defendants  took  place  In 
Athens,  at  the  lower  house.  That  waa 
where  I  sold  them  the  goods.  I  waa  staying 
at  the  lower  store,  but  always  considted 
plaintiffs  b^re  I  did  anything.  PlalntlfBa 
were  down  at  that  department  about  half  of 
the  time.  I  waa  down  tttrae,  running  tar 
them."  There  was  some  otha  testimony  by 
this  witness  as  to  receipts.  He  further  tes- 
tified: "As  agent  of  plaintiffs,  I  had  no  au- 
thority to  consign,  goods  to  anybody,  and 
had  no  power  oth^  than  to  sell  and  collect 
and  X  sold  these  goods  straight  out  I  went 
down  tiiere  to  see  defendants  about  collec- 
tions once  or  tvrice,  and  made  demand  on 
them  for  the  money.  They  said  they  didn't 
have  any  money  then,  but  would  send  some 
in  a  few  days.  I  saw  Matthews,  but  not 
Anthony.  They  never  said  anything  about 
having  the  goods  <m  consignment  and  I  nev- 
er heard  anything  about  any  consignment 
until  after  the  bumli^.  I  quit  working  for 
plaintiffs  some  time  during  1884.  My  em- 
ployment there  covered  the  period  ot  these 
purchases  and  these  papers.  I  know  noth- 
ing about  these  two  buggies  being  returned, 
of  my  own  knowledge."  Witness  identified 
the  daybook  of  plaintifts,  and  testified  that 
it  was  the  book  ct  wlglnal  entzy  which  was 
curled  up  to  the  bookkeeper  at  night  and 
from  which  be  posted  to  the  ledger.  The 
books  were  tendered  In  evidence,  and  show- 
ed the  goods  charged  to  defendants  at  dif- 
ferent times.  Carithers  testified:  Tltner 
did  not  have  authority  to  ctaaiga  gooda  on 
commlsskKL  The  limit  of  his  autborl^  was 
to  selL  Betts  Is  dead.  There  were  two 
places  of  business.  He  was  at  one,  and  Plt- 
ner at  the  other.  Pltner  stayed  at  the  lower 
store,  and  Betts  weat  from  one  to  the  other. 
X  don't  think  we  had  a  clerk  at  the  upper 
store  at  the  time.  I  never  bad  any  confer- 
ence with  Matthews  about  this  matter.  Betts 
and  I  were  In  charge  of  the  entire  business. 
If  any  trade  was  made  to  amount  to  any- 
thing, I  genosDy  knew  what  It  was.  It  Is 
possible  Betts  might  do  things  that  I  didn't 
know,  but  I  always  Inquired  into  them.  It 
Is  possible  Betts  could  have  made  a  trade 
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without  my  knowing  anything  abont  tt**  For 
defendants,  Matthews  testlfled:  **Soine  time 
In  July,  1891,  I  went  to  Athens,  and  was 
talking  with  Pltner.  Anthony  and  I  were 
contemiOatlng  building  at  Comer,  and  going 
Into  the  fomltnre  bnainraa.  I  waa  asklpg 
Pltner  it  we  couldn't  carry  buggies  as  a 
sort  of  a  aide  line,  and  make  some  money 
on  tliem  without  buying  them.  He  aald  we 
could;  that  he  would  send  a  sample  copy 
of  each  buggy;  and,  when  we  sold,  that  he 
would  send  another,  and  .wonid  pay  us  a 
commission  on  them  as  we  sold  them.  In 
August,  Ur.  Anthony  and  I  went  there,  and 
arranged  with  Pltner  to  ship  us,  at  least,  one 
buggy.  We  made  arrangement  with  him  to 
ship  us  samples  of  buggies,  one  of  a  sort, 
and  harness  to  match  it,  and  to  send  us 
wagons.  He  told  us  we  could  sell  these 
buggies,  I  asked  him  about  what  would 
tw  our  commission.  He  said  It  would  be 
about  ten  per  cent,  without  any  money  for 
purchase.  In  other  words,  our  commission 
would  run  from  ^2JS0  to  {10  on  tiie  buggies 
and  wagons  and  harness.  He  agreed  to  ship 
the  goods,  and  prepay  the  freight;  and, 
when  we  sold  the  goods,  we  were  to  pay  the 
freight  out  of  our  commission.  That  was 
all  we  were  to  pay;  only  as  we  sold  them, 
and  turned  It  over  to  them.  Only  Anthony, 
Pimer,  and  I  were  present  when  these  ar- 
rangements were  made.  He  shipped  these 
goods  along  In  Septemt)er,— a  good  many 
more  than  we  ordered.  We  had  nothing  to 
do  with  picking  them  out  Ue  shipped  us 
the  samples,  and  also  told  us  that,  if  he 
bhipped  us  a  buggy  that  didn't  suit  a  man, 
to  send  the  man  to  him,  and  he  would  allow 
us  a  commission  on  the  buggy  we  sold  him. 
Whatever  goods  were  shipped  was  under 
the  arrangement  with  Pltner.  We  knew  no- 
body else  In  the  transaction.  Ue  would  al- 
ways speak  of  'our  goods,'  and  I  thought 
he  belonged  to  the  firm.  I  said:  'Suppose 
we  kept  those  goods  there,  and  couldn't  sell 
them.'  He  said:  'Ship  them  back.  They 
are  our  goods,  and  we  will  take  them  back.* 
We  did  ship  back  two  Columbus  buggies  and 
a  Columbus  cart  buggy  and  two  road  carts. 
Those  are  the  two  buggies  in  his  declara- 
tion at  $05.  The  carts  are  not  credited. 
The  price  of  one  of  tbem  was  $19,  and  the 
other  $17.50.  He  fixed  the  prices  at  which 
these  goods  were  to  be  sold;  said  he  would 
send  us  a  bill  with  the  goods  at  what 
we  should  sell  them,  and  would  bold  us 
down  that  we  shouldn't  undersell  him,  and 
that  be  wouldn't  undersell  u&  I  told  bim 
the  only  way  he  could  do  that  would  be  for 
him  to  ex  the  prices.  He  would  send  us  a 
bill  wtiat  he  called  the  wholesale  prices,  and 
the  selling  prices  we  would  put  on  our- 
selres.  He  would  send  us  the  price  for  us 
to  put  on;  would  send  that  in  a  set-oft 
price.  The  bills  were  burned  when  the 
house  was  burned.  We  made  a  return  to 
hbu  of  the  buggies  and  other  property  we 
wU.   We  did  not  Bare  out  our  oommls- 


slons.  It  was  along  In  the  year,  pretty  bard 
times,  and  we  had  only  sold  two  buggies 
and  one  wagon,  and  our  commissions  didn't 
amount  to  much;  and  I  contemplated  taking 
out  a  buggy  myself  when  my  commissions 
got  high  enough  to  amount  to  It  Be  ad- 
Tanced  the  freight  and  that  was  to  come 
out  of  our  commissionB.  We  bad  no  perma- 
nent arrangements  about  oommlasloiis  other 
than  that  above  stated.  I  dont.  know  tbat 
I  can  give  an  Idea  of  what  our  commissions 
on  the  goods  we  B<dd  wonid  amount  to,  u  I 
doo*t  know  what  the  fr^bt  would  be  od 
them.  The  goods  that  we  did  not  account 
to  him  for  were  burned  up  at  Comer,  in  our 
bouse,  with  the  furniture  that  we  bfA  In  our 
store  tbete.  We  supposed  It  was.  set  on  flie 
by  BtKnebodj.  It  waa  not  from  any  'care' 
or  neglect  on  our  part  that  they  were  burn- 
ed. We  did  not  keep  the  house  open  all 
the  time;  only  when  we  bad  a  call  for 
furniture.  There  never  had  been  a  fire  In 
there;  was  no  fireplace  or  store  In  there. 
We  really  hadn't  got  the  store  completed. 
We  did  not  neglect  the  property,  bat  kept 
them  in  order,  and  brushed  up.  We  had. 
about  $1,000  worth  of  furniture,  which  was 
ours,  and  the  building  was  otu^  When  we 
made  this  arrangement  with  Pltner,  we  bad 
never  met  anybody  else  of  the  firm.  The 
first  time  I  ever  saw  Betts  was  In  the  store 
Pltner  had  charge  of.  The  letter  was  on 
plaintiffs'  letter  heads,  and  was  signed  like 
all  tbe  letters  we  received  from  thcra,  and 
similar  to  those  shown.  The  signature 
'Carlthera  As  Betts'  was  on  It  The  letter 
slated  that  where  there  were  good  parties, 
and  could  make  a  good  note  at  a  certain 
price,  that  I  could  sell  to  thehi;  and  I  went 
ahead  and  did  so.  I  finally  collected  the 
money  on  them,  and  turned  It  over  to  Plt- 
ner, and  have  his  receipt;  that  is,  the  receipt 
for  $S7.  It  was  something  like  two  months 
after  we  first  approached  Pltner  before  we 
got  the  goods.  The  only  man  we  had  a 
talk  with  was  Pltner.  and  I  thought  he  was 
a  member  of  the  firm.  I  knew  the  firm  was 
named  Carlthers  &  Betts.  It  was  a  firm  that 
had  been  doing  business  a  long  while.  I 
knew  that  Mr.  Carithers  and  Mr.  Betts  con- 
stituted the  firm.  There  was  no  delay  alt- 
er we  ordered  the  goods.  Pltner  told  us  we 
could  get  them.  I  don't  think  he  told  us 
he  would  have  to  see  Carithers  &  Betts,  and 
see  whether  they  would  extend  credit  We 
were  a  young  firm.  He  might  have  told 
us  they  would  want  to  Investigate  us  be- 
fore -they  would  let  us  hare  the  goods.  It 
was  some  time  In  September  that  we  got  our 
first  shipment  There  was  a  car  load  came 
then.  We  and  Pltner  selected  what  we  or- 
dered him  to  send,  what  would  be  about 
sufiScient.  They  sent  a  bill  with  tbem. 
These  payments  that -are  entered  *ln  here' 
that  we  haven't  receipts  for  are  correct  pay- 
ments. That  [layment  of  $50  by,  cash  was 
money  that  I  had  collected  for  the  wagon 
we  bad  sold.   Jnst  as  I  collected  any  mon- 
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ey,  I  would  send  It  orer  to  thean.  It  was 
my  bostDesB  to  send  It  I  didn't  Iraep  Us 
money  at  all.  Wlien  we  sold  the  wagon  for 
yoo,  he  was  not  entitled  to  (SO,  bat  to  less. 
That  receipt  of  ¥2S  on  account  was  one  of 
the  receipts  we  received  for  money.  $Vt 
was  for  a  bnggy  Bold  to  J.  T.  Power;  f23.71 
on  acconnt  sold  to  J.  P.  Qbolsbm.  I  was 
owing  him  some,  and  sent  the  money  my- 
self. When  I  paid  the  money,  I  took  the  re- 
ceipt. They  never  asked  me  for  any  money 
straight  out  In  my  life.  They  new  wrote 
to  me  to  push  sales,  *We  are  In  need  of 
money,'  nor  did  Carithers  write  that  onr  ae- 
connt  was  long  past  due,  and  that  they 
wanted  a  settlement  Fitner  came  down 
to  see  me  to  see  If  we  had  any  money  on 
hand  for  him.  Be  did  not  present  me  with 
a  bin  of  the  amount  6f  goods  we  had  gotten. 
I  already  had  a  bill  of  them.  He  did  not 
demand  payment  for  the  goods  we  had,  but 
only  for  the  goods  I  had  sold,  and  I  tnraed 
It  over  to  him;  paid  him  there  In  the  house, 
and  took  the  receipt  for  the  money.  A  lot 
of  these  goods  were  on  hand  when  onr 
house  was  burned.  We  had  then  been  In 
business  about  a  year.  We  bad  not  Insured 
the  house  or  stock.  We  bad  talked  about 
Insurance  with  PItner,  decided  It  ought  to 
be  done,  but  didn't  do  It  It  ts  the  usual 
rule  for  business  men  to  keep  their  stock 
insured.  These  letters  were  burned  In  the 
hotise,  all  except  'these  two.'  The  receipts 
were  not  burned.  I  always  carried  them 
home.  The  letters  were  not  about  the  same 
matter.  They  were  abont  the  business  with 
plaintiffs.  When  I  turn  over  money,  I  have 
long  since  learned  to  take  care  of  receipts. 
If  possible.  I  did  not  keep  my  receipts  at 
my  business  bouse,  because  I  had  no  safe, 
as  business  men  onght  to  have.  There  were 
several  pairs  of  harness  burned,  and  three 
buggies  and  two  wagons.  The  selling  price 
of  tbe  buggies  were  $60  each  for  two  of 
them,  and  the  other  at  $60,  and  the  wagons 
were  fSO  and  $85.  There  was  a  set  of  two- 
horse  wagon  harness,  a  set  or  two  of  one- 
horse,  and  a  set  or  two  of  buggy  harness. 
I  dont  remember  exactly  how  many,  and 
am  going  by  my  memory  as  to  the  price. 
I  recollect  them  from  selling  and  handling 
tbem.  There  was  no  property  of  any  sort 
which  was  not  returned  or  accounted  for. 
ontslde  of  what  was  burned.  Tbe  amount 
of  OUT  commissions  on  all  the  goods  sold, 
after  paying  fright  on  what  goods  we  had 
sold,  was  SI6-S0,  and  we  never  received  any 
of  It"  Anthony  testified,  corroborating  Mat- 
thews positively  as  to  the  goods  having  been 
received  on  commission,  and  as  to  the  con* 
msatktn  between  him,  BlaUhews,  and  Plt- 
ner.  He  further  testified  that  Matthews 
shlpiKd  some  of  the  goods  back  to  plalntUt; 
that  he  (witness)  wasn't  at  Comer  at  that 
time;  that  Matthews  was  nmnlng  the  bnsl- 
ne«;  that  he  (witness)  did  not  know  who 
was  tn  tbe  firm  with  Pltner  when  he  made 
the  contract,  did  not  make  any  Inquiry;  that 


Hn  way  he  found  out  the  name  of  firm 
was  from  the  heading  of  the  bills;  that  they 
met  Betts  after  the  goods  bad  been  shipped; 
bad  no  object  In  meeting  him  then;  were  In 
the  storey  and  Pltner  said  to  Betts.  "Let  me 
Introduce  yon  to  the  men  who  are  handling 
onr  gooda,"  Power  testified  that  he  went 
to  Matthews  at  Comer  early  in  the  summer 
of  1892,  to  buy  one  of  the  buggies  Mat- 
thews had  on  sale;  and  that  he  wanted  to 
boy  It  vt  first  on  lime,  and  could  not.  and 
went  to  blm  agtis,  and  did  buy  it  on  time. 

John  J.  Strickland,  for  plalnticrs  in  error. 
David  W.  Meadow,  for  defendants  In  error. 

PSB  OUBIAM.  Judgment  affirmed. 


(S9  Oa.  89) 

MOBS  V.  BUSSEY. 
(BnpceBie  Oonrt  of  Ocorgla.    May  4, 1886.) 
New  Tbial — Dibobbtiov  or  Codbt — Rsvisw  on 

Appeal. 

There  waa  sufficient  evidence  to  support 
the  verdict,  and  the  only  exception  of  law  being 
that  tlie  finding  of  the  Jory  was  contrary  to  the 
charge  of  tbe  court,  and  Uiifl  not  appeariiig  to 
be  trae,  this  court  will  not  control  tne  discre- 
tion of  the  trial  judge  in  refusing  a  new  trial. 
(Syllabna  by  the  Court) 

Error  from  superior  court,  Lincoln  (Munty; 
Seaborn  Reese,  Judge. 

Action  by  James  K.  Bussey  against  Mary 
B.  MosB  and  others.  Judgment  for  plain- 
tiff. From  an  order  refusing  a  new  trial, 
Mary  B.  Moss  brings  eeror.  Affirmed. 

The  following  ts  the  official  report: 
The  petltl<m  of  James  K.  Bussey  alleged: 
Charles  Bussey,  deceased,  of  whose  estate 
John  Sims  Is  executor,  In  1874  bought  of  W. 
F.  Freeman,  administrator  of  Henry  Free- 
man, 210  acres  of  land,  known  as  the  "Henry 
Freeman  Homestead,"  tar  $1,430.  Tbe  land 
was  bought  by  Charles  Bussey  for  petitioner, 
his  son,  but  when  the  payment  was  to  be 
made  he  told  petl^ner  he  wished  to  make 
him  an  advancement  out  of  his  estate  of  fl.- 
000,  and  that  petitioner  wotild  pay  the  dif- 
ference-between this  advancement  and  the 
purchase  price  of  the  land,  and  go  into  pos- 
session of  the  land.  In  pursuance  of  this 
agreement  petitioner  paid  his  father  94S0, 
the  difference  between  the  Intended  advance- 
ment and  the  purchase  price  of  tbe  land,  with 
the  interest  therecai,  and  went  Into  possession 
of  the  land,  and  Charles  Bussey  took  the 
deed  to  the  land  In  his  own  name.  At  this 
time  petitioner's  daughters,  Mary  E.  and  Sal- 
lie  J.,  were  minors,  nnmarrled,  and  they  also 
enjoyed  the  benefits  from  the  use  and  occupa- 
tion until  they  were  married.  On  August  23, 
1879,  Charles  Bussey  executed  to  petitioner 
and  his  said  daughters  Jointly  a  deed  to  the 
land,  a  copy  of  which  Is  attached,  which, 
though  dtdy  recorded  on  September  20,  1870, 
was  never  delivered  to  either  of  the  grantees, 
but  C(Hitlnued  In  possession  of  Charles  Bussey 
until  he  died,  and  is  now  in  the  custody  of 
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blB  executor.  The  will  of  Charles  Buaaey  re- 
cited that  he  had  made  an  advancement  of 
$1,000  to  petitioner,  and  that  Interest  thereon 
was  not  to  be  accounted  against  petitions. 
This  was  the  only  adrancem^t  Charles  Bns- 
sey  had  erer  made  to  petitioner,  and  there- 
fore the  money  paid  on  the  land  was  the  ad- 
vancement referred  to  in  the  wilL  In  1875, 
never  having  seen  the  deed,  and  before  the 
deed  was  executed,  petitioner  and  his  family 
took  posseaslon  of  tlie  land,  not  knowing 
that  bis  dangbters  were  co-grantees  in  the 
deed;  and.  not  imagining  that  he  was  to 
pay  rent  to  his  father,  his  daughters,  or 
any  one,  petitioner  put  valuable  Improre- 
ments  upon  the  land,  set  forth,  worth  some 
91,000.  His  two  daughters,  having  now  mar- 
ried, are  threatening  to  bring  suit  against 
him  fcH:  a  two-thirds  Interest  In  the  land,  and 
for  two- thirds  of  the  rents,  etc  Under  the 
facts  above  set  forth,  it  would  be  grossly  in- 
equitable to  divide  the  land  between  him 
and  them,  or  to  require  him  to  account  to 
them  for  any  part  of  the  rents,  etc.  Copy  of 
the  wni  Is  attached.  Bat  should  he  be  com- 
pelled to  account  to  them  for  two-thirds  of 
the  rents,  etc.,  In  the  accounting  the  value  of 
the  Improvement  should  be  set  off,  and  he 
should  have  a  Uen  npon  the  land  for  at  lust 
a  third  of  the  purchase  money,  before  the 
land  or  the  money  arising  from  the  sale  be 
divided  between  them.  Some  time  after  the 
close  of  the  late  war,  petitioner  bought  frmn 
Xathan  Bnssey  a  one-half  Interest  in  440 
acres  of  land,  known  as  the  "Murph  Tract," 
paying  to  Nathan  Busaey  an  the  purchase 
money,  but  neglecting  to  take  from  him  the 
title  to  the  same.  S<mie  time  prior  to  No- 
vember 4,  ISM,  Nathan  Buss^  deeded  this 
half  Interest  to  Gharies  Busaey,  a  copy  of  the 
deed  being  attached,  Gharies  Bussey  paying 
nothing  as  a  consideration  therefor.  On  No- 
v«Dber  4,  1884,  Gharies  Bussey  deeded  said 
half  Interest  to  petltlcmei:  aa  tenant  for  life, 
and  to  peUttoner's  said  dao^itera,  both  being 
then  minors,  as  remainder-men.  This  deed 
was  duly  recorded,  but  was  never  delivered 
to  eMber  petltlouer  ot  his  daughters,  but  re- 
malned  In  the  possession  of  Charles  Bussey 
until  his  death,  and  Is  now  In  the  possession 
ct  his  executor.  Charles  Bnney  had  no  right, 
claim,  or  Interest  In  the  Morph  tract,  nor 
have  petitloner'B  said  dan^teis  any  right 
or  claim  to  any  Interest  therein.  He  pray- 
ed that  the  deed  from  Nathan  Bussey  to 
Charles  Bussey,  and  the  deed  from  Gharies 
Bnssey  to  petitioner  for  life  and  to  bis  daugh- 
ters in  remainder,  be  surrendered  and  can- 
celed, and  that  Nathan  Bnssey  be  decreed  to 
make  to  petitioner  title  to  the  half  intnest 
In  the  Hurph  tract  Process  was  prayed 
against  the  executor,  against  Nathan  Bnssey, 
and  agalnat  the  two  daught^  one  of  whom 
la  now  Mrs.  Uosa^  and  the  other  Bflra.  Darden. 

By  amendment  be  alleged:  Althoni^ 
Charles  Busses  paid  91.000  of  the  purchase 
money  of  the  Freeman  tract,  petitioner  pay- 
ing the  balance,  yet  at  the  settlement  of  the 


estate  of  Charles  Bnssey  petitioner  was  com- 
pelled to  account  for  the  advancement  of  the 
91,000.  Hence  he  hasL  in  reality,  paid  all 
the  purchase  money;  and  his  daughters  not 
having  paid  any  of  the  purchase  money,  and 
not  being  mentioned  as  legatees  under  the 
will,  the  deed  to  the  Freeman  tract  is  with- 
out consideration  and  a  nullity  as  to  them. 
He  prayed  that  this  deed  be  canceled  and 
that  he  be  decreed  to  have  the  entire  title 
in  the  Freeman  tract  He  farther  allied: 
Relying  upon  the  agreement  between  him 
and  his  father  as  to  the  Freeman  tract  above 
set  forth,  he  paid  to  Charles  Bussey  the  f430. 
and  altered  upon  posaesrion  of  the  land  In 
18TC.  The  deed  from  Charles  Bussey  to  pe- 
titioner and  his  two  daughters  was  never  de- 
livered to  petitioner,  nor  did  he  ever  do  any- 
thing which  would  dispense  with  ddlvery, 
nor  did  he  know  of  Its  existence  or  record  un- 
til after  the  death  of  Charles  Bussey.  when 
he  was  Informed  that  it  was  In  possession  of 
the  execntM*.  In  conformity  with  the  parol 
agreement  made  with  bis  father,  he  entevd 
on  the  land,  and  paid  the  taxes  thereon  up  to 
bis  father's  death,  folly  expecting,  by  ac- 
counting for  the  advancement  of  91tO0O,  to 
complete  the  purchase  of  the  land.  In  the 
settlemoDt  of  his  tatb^s  estate  he  haa  ac- 
counted toe  said  advancmnent,  and,  having 
paid  ail  the  purchase  mon^  In  conformity 
with  the  parol  agreement  with  his  father,  and 
averring  that  said  deed  is  a  nullity  on  ac- 
count oi  its  mmdellvery.  he  claims  that  be 
has  a  complete  equltalde  tlQe  to  tlie  Free- 
man tract  and  prays  that  the  title  thweto  bf 
decreed  to  be  In  him,  or  that  the  executor 
decreed  to  make  to  him  suffident  title  there- 
ta  As  to  the  deed  to  the  Mnrph  tract  ftoni 
(aiarles  Buasey  to  him  and  his  dattghterow  he 
never  knew  of  its  having  been  written.  It 
never  was  ddlvered  to  him,  and  he  did  noth- 
ing which  coold  be  coostnied  Into  an  accept- 
ance of  the  gift;  bnt  Gharies  Bossey  never 
had  any  title  to  the  land,  as  above  stated. 
Petitioner  neglected  to  take  a  deed  frwn  Na- 
than Bussey,  but  in  conjunctirai  with  Nathan 
Bussey  has  owned  and  controlled  the  land 
and  paid  taxes  on  It  era  idnce  he  bought  It 
of  Nathan  Bussey.  He  never  knew  his  fa- 
ther bad  made  a  deed  to  it  mitll  after  his  &t- 
ther's  death.  Petitioner  has  a  perfect  pre- 
scriptive title  to  said  one-half  Interest  and 
does  not  claim  under  Gharies  Bussey,  and 
prays  that  the  deed  from  Charles  Bnssey  be 
eancded,  and  that  Nathan  Bussey  be  decreed 
to  make  him  a  deed  to  one-half  interest 

Defendants  answered:  While  Charles  Buk- 
sey  Intended,  In  conveying  the  Freeman  tract 
to  pialntIS  and  his  dangbters,  to  make  an  ad- 
vancement to  plalntUt,  he  Intmded  to  makp 
It  by  conveying  direct  to  the  daaghters  of 
plaintiff.  Instead  to  plalntUC  direct  Ttie 
deed  was  duly  recorded  by  Chariea  Basaey, 
ami  he  Intended  this  to  be  a  ddlvery.  The 
fact  that  the  said  deed  conveyed  the  land  to 
plaintiff  and  his  daughters  was  well  knowa 
to  plalntU^  and  he  totik  no  title  whatever  to 
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the  land,  except  such  as  was  conveyed  by  the 
deed.  Gliarles  Biusey  afterwards  confirmed 
tills  gift  by  referring  to  it  In  his  will  as  an 
adrancement  to  plaintiff.  The  lniiHx>Tement8 
put  by  plaintiff  upon  tbe  land  are  not  wortb 
over  $25.  Plaintiff  bad  fall  knowledge  that 
the  deed  c<wjveyed  the  Freeman  tract  to  plain- 
tiff and  bis  dangbters,  and  be  acqniesced  in 
tbe  same.  The  deed  to  tbe  half  interest  In 
tbe  Murph  tract  was  made  with  the  fall 
knowledge  ot  plaintiff,  and  by  his  direction, 
and  the  conreyance  to  deffflidants  of  the 
remainder  interest  was  intended  by  him  as  a 
gift  to  defendants,  and  tbe  ctmsideration  of 
tbe  gift  was  his  natural  love  and  affection 
for  bis  daughters.  This  deed  was  dnly  re- 
corded, and  this  was  Intended  by  Charles  Bus- 
sey  and  plaintiff  as  a  delivery  of  the  deed. 

Tbe  Jury  found  the  Freeman  tract,  for 
plaintiff,  but  found  for  defendants  as  to  the 
Murpb  tract  Mrs.  Moss,  who  alone  defend- 
ed the  suit,  moved  for  a  new  trial,  and,  her 
motion  being  overruled,  excepted.  The  mo- 
tion was  upon  tbe  general  grounds  that  tbe 
verdict  was  contrary  to  law,  evidence,  etc 
Also,  because  tbe  verdict  was  contrary  to  the 
following  charge:  ''Whether  you  believe  that 
the  deed  from  CSiarles  Bussey  to  James  R. 
Bussey  to  the  Freeman  tract  was  delivered 
or  not.  tbe  deed  Is  evidence  before  yon  as  a 
memorandum  of  an  advancement  made  to 
James  B.  Bnssey.  The  will  of  Charles  Bus- 
sey charges  J.  It.  Bussey  with  an  advance- 
ment of  $1,000.  If  yon  believe  that  this  re- 
cital In  tbe  will  bad  reference  to  the  advance- 
ment made  by  tbe  deed.  It  becomes  condn- 
aiVe,  not  only  of  tbe  fact  of  tbe  advancement, 
but  as  to  the  fact  of  the  advancement  as 
made  by  tbe  deed,  even  if  you  should  see 
proper  to  treat  tbe  deed  as  not  a  deed  for 
tbe  want  of  delivery,  but  treating  the  deed  as 
a  -  mere  memorandum  of  an  advancement. 
Charles  Bussey  bad  the  right  to  give  prop- 
erty to  the  children  of  James  R.  Bussey,  and 
charge  it  to  tbe  son  as  an  advancement  If 
be  afterwards  confirmed  this  by  reference  to 
It  In  bis  will,  it  becomes  eencluBlTe  on  James 
R.  Bussey." 

8.  EL  Hardeman,  for  plaintiff  in  efror.  W. 
D.  Tvtttt  tor  def  eodant  in  error. 

PER  OCBIAU.    Judgment  affirmed. 


(»  Oa.  m 

MORTON  V.  LIPSCOMB. 
(Bivmne  Goort  of  Georgia.    May  4, 1606.) 

RSTDSAIf  aw  IhTBBLOOTTOBT  iFJDMOrtOK— RSVISTT 
ON  Afpbau 
Tbia  ease  foils  within  the  well-settled 
rule  that  where,  opon  conflicting  evidence,  an 
Interlocutory  Injunction  is  refused,  this  court 
will  not  control  the  discretion  of  the  trial  judge. 
(Syllabna  by  the  Ooort) 

Error  from  superior  court,  Claire  county; 
H.  li.  Hutcbins,  Judge. 
Action  by  F.  S.  Morton  against  F.  A.  Lips- 


comb. From  an  order  denying  an  Interlocu- 
tory injunction,  plaintiff  brings  error.  Afflrm> 
ed. 

Tbe  foUowing  is  the  official  report: 
The  petition  of  Morton  alleged:  Prior  to 
September  1,  1894,  Mell,  Linton  ^  Co.,  a  firm 
composed  of  G.  A.  Mell,  H.  H.  Linton,  and  F. 
A.  Lipscomb,  were  doing  a  large  business  in 
Athens  as  fire  insurance  agents,  representing 
a  number  of  good  and  solvit  companies,  and 
having  many  customers,  quite  a  number  of 
whom  were  obtained  through  the  family  con- 
nections, friendship,  and  personal  relations 
and  efforts  of  Lipscomb.  In  January,  18^, 
Lipscomb  sold  bis  Interest  In  tbe  business  to 
Mell  &  Linton,  together  with  Ills  good  will 
and  influence.  He  further  agreed,  as  a  part 
of  the  consideration  and  contract,  that  be 
would  not  again  enter  the  same  business  In 
Athens,  so  as  to  compete  with  bis  vendees  or 
their  assignees.  On  August  28,  18&i,  Mell  & 
Linton  sold  said  business,  with  like  agree- 
ment and  good  will,  to  Morton  &  Pbloizy,  a 
Arm  composed  of  petitioner  and  Barrett  Phlni- 
zy.  On  February  18,  1895,  Barrett  Pblnlzy 
sold  his  Interest  in  the  business,  with  like  cov- 
enants, good  will,  and  agrreement,  to  petition- 
er, and  petitioner  thus  became  the  owner  of 
the  business,  with  an  agreement  on  the  part 
of  Lipscomb  not  to  enter  the  same  business  In 
Athens  BO  as  to  compete  with  petitioner.  The 
business  as  purchased  by  petitioner  was  only 
valuable  to  him  because  of  the  good  will  and 
support  of  Lipscomb  and  oth^,  who  had 
worked  up  the  same,  and  it  was  in  considera- 
tion that  petitioner  would  have  the  continuous 
moral  support  of  Upscomb,  instead  of  bis  op- 
position as  a  competitor,  that  Induced  petition- 
er to  pay  the  large  sum  of  $4,000  for  said 
business.  Lipscomb  received  a  proportional 
large  sum  for  his  interest  In  the  business,  up- 
on a  like  consideration.  About  March  1,  189o, 
Lipscomb,  unmindful  of  bis  contract,  and  of 
the  duty  be  owed  petitioner,  opened  an  office, 
and  began  the  business  of  writing  fire  insur- 
ance as  an  agent  for  other  companies,  and  be- 
came an  active  competitor  of  petitioner.  He 
has  solicited  many  of  the  customers  of  peti- 
tioner, and  Induced  them,  because  of  personal 
relationship,  to  Insure  with  hlni.  In  this  way, 
to  petitioner's  knowledge,  he  lias  already  re- 
ceived about  1300  that  would  have  gone  to  pe- 
titioner had  Lipscomb  not  violated  his  con- 
tract In  this  manner  Lipscomb  has  dam- 
aged him  at  least  $1,000.  and  if  he  is  allowed 
to  continue  In  the  violation  of  his  contract  he 
can  largely  destroy  petitioner's  business,  and 
the  valuable  part  thereof,  which  petitioner 
purchased.  Lipscomb  is  unable  to  respond  In 
damages  because  of  his  financial  condition, 
and.  beside  it  Is  dUScult  to  estimate  the  fu- 
ture damage,  and  the  Injury  bdng  done  Is  Ir- 
reparable, and  Lipscomb  refuses  to  cease  said 
business,  though  requested.  Petitioner  prayed 
that  Lipscomb  be  enjoined  from  writing  fire 
insurance  In  Athens,  and  that  be  have  judg- 
ment against  Lipscomb  for  tbe  amount  of 
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damage  alreadr  done.  The  nature  of  defend- 
ant's answer  will  sufficiently  appear  from  the 
report  of  the  evidence  hereinafter. 

On  the  hearing  for  temporary  Injunction, 
plaintiff  Introduced  the  contract  made  Au- 
grust  2S,  1804,  between  Mell,  Linton  &  Co.,  a 
firm  composed  of  G.  A.  Mell  and  H.  H.  Lin- 
ton, and  Morton  &  Phlnlzy.  The  considera- 
tion of  the  contract  was  f4,000,  for  which 
MeU,  Linton  &  Co.  sold  to  Morton  &  Fhhilzy, 
their  successors,  heirs,  and  assigns,  the  entire 
fire  insurance  business  of,  MeU,  Linton  & 
Co.,  Including  the  agency  of  all  companies 
represented  by  Mell,  Linton  &  Co.,  and  the 
good  will  of  said  business.  The  -contract 
contained  the  agreement  that  neither  MeU, 
Linton  &  Co.,  nor  MeU,  nor  Linton  should 
engage  In  the  business  of  fire  insurance  In 
Athens  at  any  time  within  the  next  10  years 
from  the  date  of  the  agreement.  Plaintiff 
made  affidavit:  **I  was  n^otlstlng  with  Lips- 
comb, then  a  recent  member  of  the  firm  of 
MeU,  Linton  &  Co.,  for  the  purchase  of  the 
entire  fire  Insurance  business  of  Mell,  Lin- 
ton &  Co.,  he  being  anthorized  by  Mell  and 
Linton  to  seU  the  same  for  them.  He  was 
then,  and  Is  now,  perfectly  familiar  with  the 
entire  business  of  said  firm,  having  kept  the 
books  and  done  aU  the  clerical  work  whUe 
a  member  of  said  firm,  for  two  years.  In  re- 
ality he  worked  up  the  trade  between  the 
firms  of  said  MeU  &  Linton  and  Morton  & 
Pblolsy,  X  acting  for  the  last  firm.  During 
the  coDTersatlon  between  us,  on  many  occa- 
sions, Lipscomb  pressed  the  point  that  bis 
good  will  and  Influence,  as  well  as  the  fam- 
ily Influence  and  good  wiU,  would  go  with 
the  sale,  claiming  that  It  was  largely  that  In- 
flaence  and  good  will  which  bad  bnllt  up  the 
business  to  the  point  to  which  It  had  at- 
tained,—the  most  valuable  Insurance  agency 
business  Id  Athens  at  that  time.  After  con- 
siderable delay  and  many  Interviews,  the 
price  of  94,000  for  the  purchase  of  the  bud- 
ness  was  agreed  upon  by  ail  parties  con- 
cerned, not.  however,  untU  Lipscomb  had 
shown  and  stated  that  he  had  been  paid  by 
the  firm  the  same  proportionate  sum  of  fl,- 
000  for  his  fourth  interest  in  the  same  bosl- 
nesB,  and  that  bis  good  wlU  and  Influence 
went  with  said  sale.  On  September  Ist,  MeU 
ft  Linton  turned  over  the  business  and  their 
good  will,  Upscomb  doing  the  same,  and 
concorrlDg  with  MeU  A  Linton,  and  recom- 
mended to  the  companies  la  said  agency  that 
th^  Issue  commissions  to  Morton  &  Fbinlzy, 
Hell  g<ring  to  Atlanta  to  hasten  the  matter, 
and  arranglug  with  most  of  them  to  transfer 
at  once.  Had  the  companies  interested  in 
said  agency  business  known  that  Lipscomb 
did  not  Intend  that  his  good  will  and  Influ- 
ence Bhonid  go  with  said  sale  io  MeU  & 
Linton,  and  that  he  Intended  to  use  bis  In- 
fluence and  his  ftJuHy  inflacDce  to  take  the 
same  business  away  from  them,  and  place  a 
new  company,  they  would  not  have  assented 
to  the  change  of  agency,  at  least  until  that 
point  was  setUed:  and  they  knew  that  the 


good  wIU  and  Influence  of  the  former  firm  as 
a  whole  would  go  with  the  sale  of  tbeir  busi- 
ness. Morton  &  Phlnlzy  would  not  then 
hare  purchased  said  business.  Just  after 
the  transaction  between  the  two  flrms  had 
been  closed,  T.  P.  Hunalcutt,  a  nephew  of 
the  president  of  the  Savings  Bank,  decided 
to  go  into  the  Are  Insurance  business.  Hav- 
ing bad  an  office  In  the  Savings  Bank 'with 
his  uncle,— the  same  office  of  the  business  of 
MeU,  Linton  &  Co., — and  their  office  having 
been  there  ever  since  the  Savings  Bank  went 
Into  their  building,  and  that  business  being 
the  largest  flre  Insurance  business  In  Athena, 
he  would  get  a  great  deal  of  business  from 
many  who  would  stUl  go  there  for  fire  insur- 
ance. At  this  very  time  Lipscomb  made  it 
his  duty  to  come  to  Morton  &'  Phlnlzy,  and 
report  the  focts,  and  stated  that.  In  his  opin- 
ion, it  would  be  dishonorable  for  Hunnlcutt 
to  enter  into  the  business  at  that  time,  and 
In  the  same  office  that  MeU,  Linton  &  C-o.'a 
office  had  Just  been  sold  from,  claiming  that 
Hunnlcutt  was  obliged  to  be  famUlar  with 
a  great  deal  of  the  business  of  said  firm,  and 
with  the  dates  of  a  great  many  of  the  expira- 
tions of  the  largest  and  best  lots  of  insurance 
that  that  agency  had  formerly  controUed; 
and  he  further  stated  that  Buunicutt  had 
been  frequently  seen  by  him  looking  at  the 
books  and  registers  of  the  agency  business 
of  MeU  &  Linton,  and  therefore  had  erei7 
opportunity  of  Imowtiig  a  great  deal  about 
it.  He  further  stated  that  he  had  been  ap- 
proached by  Hunnlcutt  to  go  Into  the  flre  in- 
surance business  with  blm  In  opposition  with 
Morton  &.  Phlnlzy,  thereby  competing  with 
the  same  business  he  had  sold,  and  bad  de- 
clined this  proposition,  upon  the  ground  tbat 
he  was  only  a  short  while  since  one  of  the 
firm  of  MeU,  Linton  &  Co.,  and  had  sold 
them  his  good  will  and  Infiuence  and  that 
they  had  sold  the  same  to  Morton  &  Phlnlzy, 
and  that  his  good  will  and  Influence  went 
with  It  to  said  new  firm.  On  account  of 
these  very  transactions  Lipscomb  got  mAd 
with  Hunnlcutt,  and  would  not  speak  to  him 
for  several  months.  In  the  early  part  of 
Februajy*  ISWt.  Upscomb  decided  to  go  again 
into  the  flre  Insurance  business  In  Athens,  and 
to  compete  with  the  very  business  he  had 
sold.  He  went  to  Atlanta,  and  secured  the 
agency  of  the  Olrard  Fire  Insurance  Compa- 
ny, came  back,  and  opened  an  Insurance  of- 
fice In  the  same  bnllding  In  which  Mell  & 
Linton's  office  was,  and  began  doing  every- 
thing he  could  to  secure  the  same  influences 
and  good  wUI  that  bad  been  sold  to  Morton 
&  Phlnlzy.  The  question  as  to  his  right  to 
again  enter  the  business  was  one  much  con- 
sidered by  him  before  he  decided  to  do  so, 
and  he  went  to  Hell,  his  nncle,  who  told  him 
he  was  as  much  bound  not  to  do  so  as  MeU 
&  Linton,  more  especially  was  he  honorably 
and  morally,  as  a  foct,  legaUy,  though  MeU 
&  Linton  had  never  made  him  sign  any  writ- 
ten contract  not  to  again  go  Into  such  busi- 
ness; MeU  BtatUv  farther  that  be  was  onc« 
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In  a  position  to  bind  him  bj  written  contract, 
and  would  have  done  so  had  he  had  any  Idea 
he  would  attempt  to  do  so.  As  a  matter  of 
fact  It  waa  Implied  that  he  should  not  and 
would  not  Mell  stated  these  facts  to  me, 
and  that  he  had  advised  Lfincomh  to  ask  the 
advice  of  his  grandfather,  Professor  Ruther- 
ford, In  the  matter;  he  advlslns  him  not  to 
attempt  such  a  thing,  as  he  waa  morally,  le- 
gally, and  honorably  bound  not  to  do  so,  at 
least  until  MeU  &  Linton's  time  of  good  will 
expired.  Lipscomb  came  to  Morton  &  Fhin- 
Izy'B  office  to  get  their  p^misslon  to  enter 
the  business  again,  thus  showing  that  be 
felt  bound  to  them  not  to  do  so;  and  when 
they  refused  him  such  permission  replied  that 
he  would  then  go  Into  It  without  their  per^ 
mission,  and  stated  for  the  first  time,  to  their 
knowledge,  that  he  had  never  signed  any 
written  contract  with  Mell  &  Linton,  and  waa 
not  bound  beyond  them  with  his  good  will 
and  Influence  to  any  one.  I  then  threatened 
to  stop  him  by  legal  process,  but  on  account 
of  the  close  relationship  between  him  and 
MeU  I  ctmcluded  to  allow  him  to  operate  nn- 
Iras  he  was  working  for  too  much  of  our  busl- 
ne«s.  A  short  time  afterwards  I  purchased 
Phinlzy's  business  In  the  firm  of  Morton  & 
Phlnlsy,  and  the  business  has  since  been 
conducted  In  my  name  and  by  me.  I  bad  no 
notice  until  then  that  Lipscomb's  Influence 
and  good  wUl  was  not  onrs,  but  was  led  to 
believe  by  every  action  of  Mtil  and  Lipscomb 
that  bis  good  will  was  ours,  and  he  did  not 
seem  able  to  do  enongh  for  us,  and  bring  us 
enough  business  up  to  that  time.  It  was 
Just  then  that  Insunnce  of  the  Lucy  Cobb 
Institute  waa  expiring,  and  the  Influence  of 
M^  and  Lipscomb  and  their  family  have 
controlled  that  insurance  for  years.  The 
very  business,  and  some  of  the  most  valu- 
able, we  bad  bought  and  paid  for,  and  the 
very  business  we  had  been  promised  above 
all  others,  was  taken  by  Lipscomb,  and  writ- 
ten In  new  companies.  It  was  then  that 
MeU  stated  to  me  that  the  business  was 
clearly  and  rightfully  mine,  and  that.  If  It 
were  not  tor  the  absence  of  Miss  Rutherford, 
principal  of  said  institute,  he  would  guar- 
anty me  that  no  one  could  control  It  but  my- 
self; but  Mrs.  Lipscomb  was  In  chai^  at 
the  Institute,  and  that  I  could  not  expect  blm 
to  go  between  mother  and  son.  and  that  he 
was  utterly  helpless  in  the  matter.  He  said 
that  Lipscomb  was  morally  and  honorably 
bound,  and  had  no  right  to  be  in  the  bust- 
ness,  and,  had  he  not  thought  he  was  such 
an  honorable  gentleman,  he  wonld  have 
made  him  sign  a  written  contract  when  he 
bought  him  out  Some  time  In  March,  Lips- 
comb acknowledged  to  me  that  he  sold  his 
good  will  and  influence  to  Mell  &  Linton,  but 
that  they  bad  no  right  to  transfer  It  to  Mor^ 
ton  ft  Phlnlzy,  nor  Morton  ft  Phlnlzy  to  my- 
self. He  said  be  could  not  and  would  not 
have  gone  Into  the  boslness  as  long  aj  MeU 
ft  Linton  were  in  business.  On  the  4th  of 
July,  Lipecomb  told  me  that  If  MeU  ft  Unton 
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had  not  sold  their  business  be  would  not 
and  could  not  have  gone  into  the  business  as 
long  as  they  were  still  In  It  As  to  the  cus- 
tom of  the  fire  Insurance  business  universal- 
ly, no  one  would  buy  an  insurance  business 
without  the  good  will  and  Influence  of  the 
one  seUing,  for  a  certain  term  of  years  at 
least.  No  agent  can  sell  the  agency  of  his 
company.  He  simply  recommends  that  the 
commissions  be  given  to  his  successors.  No 
company  would  agree  to  any  change  unless 
that  was  so.  When  I  bought  the  business 
of  MeU  ft  Llntim  from  Morton  &  Phlnlzy,  I 
knew  from  five  years'  experience,  and  from 
the  knowledge  of  others  In  same  business  In 
other  places,  that  such  businesses  conid  be 
bought  forflfteenp«centof  ttaenet  premium 
receipts  of  that  agency  for  a  year  previous  to 
the  date  of  the  sale,  and  that  under  those  cir- 
cumstances the  business  of  MeU  ft  Linton 
was  only  worth,  at  its  highest  market  value, 
not  over  $1,900,  but  on  account  of  that  v«y 
Lucy  Oobb  Influence  and  trading,  in  addi- 
tion to  the  Insurance  on  that  property,  and 
the  fact  that  the  whole  family  Influence  of 
Mdl  ft  Lipscomb  waa  promised  Morton  ft 
Phtnlzy,  after  considerable  discussion  we 
agreed  to  pay  them  the  mormons  snm  of  $4,- 

000  for  the  whole  business.  MeU  married  a 
^ter  of  Mrs.  Lipscomb  and  Miss  M.  Rntb- 
erford,  and  at  the  time  of  the  sale  to  Mor- 
toa  ft  Phlnixy,  Mell  and  Lipscomb  were  Uv- 
Ing  In  the  same  honse,  and  wen  very  close- 
ly related,  showing  that  their  good  wlU  and 
Influence  were  practlcaUy  the  same,  tn 
February  or  March  I  understood  that  Lips- 
comb was  trying  to  get  the  agencf  of  one  of 
the  same  companies  that  had  been  sold  to 
us  by  MeU  ft  Linton  with  the  good  wlU,  from 
his  uncle,  J.  O.  Whitney,  the  general  agent 

1  Immediately  went  to  Mell.  and  he  wrote  to 
Whitney,  asking  that  he  aUow  the  agency  to 
remain  in  my  business,  which  he  did  after 
receiving  MeU's  letter,  thus  showing  that 
MeU  knew  Lipecomb  was  not  entitled  to  th» 
same,  and  he  was  doing  everything  In  hlf> 
power  to  keep  blm  out  of  the  business.  1 
never  steted  to  any  one  that  I  had  no  agree- 
ment with  Lipscomb,  or  that  his  good  will, 
etc,  was  not  guarantied  to  me.  What  1 
stated  was  that  the  trade  was  wwked  up  and 
made  between  Lipscomb  and  myself,  but 
was  consummated  by  MeU  and  Linton  and 
Phlnlzy  and  me.  At  the  time  the  contract 
was  signed  I  wanted  Lipscomb  to  sign  It,  but 
MeU  assured  me  that  was  unnecessary,  as 
he  had  bought  out  Lipscomb,  and  Lipscomb 
was  bound  by  the  trade  the  same  as  Mell  and 
Linton."  Plaintiff  introduced  the  affidavit 
of  Taney:  "I  was  interested  In  the  Are  in- 
surance business  of  Morton  for  a  short  time, 
and  about  the  same  time  that  Lipscomb  went 
into  the  fire  insurance  business  again.  It 
was  about  this  time  that  Mell,  who  knew  I 
was  Interested  In  said  business  of  Morton's, 
came  to  me  of  his  own  accord,  and,  as  I  un- 
derstood it  attempted  to  apologize  for,  ex- 
plain, or  make  amends  for  the  action  of  Lips* 
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comb  in  again  entering  the  business  that 
was  competing  witb  tbe  same  business  he 
had  sold.  Mell  stated  to  me  that  Lipscomb's 
actfODS  wore  wrong,  and  that  he  had  tried 
every  way  he  could  to  keep  him  from  again 
going  Into  such  business,  had  advised  him  to 
talk  with  ProfesBW  Buttaerford  about  It,  and 
that  the  latter  bod  told  Lipscomb  be  was 
morally  bound  not  to  go  Into  said  business, 
at  least  for  the  same  term  of  years  tliat  Medl 
&  Linton  had  bound  thems^ves.  Mell  said 
also  that  he  was  <»ice  in  position  to  bind 
Lii>8comb  with  a  written  contract,  but 
thougbt  Upsctnnb  was  such  an  hmoraUe 
goitleman  it  was  not  necessary,  bat  that  he 
would  hare  done  so  had  he  any  Idea  that 
Lipscomb  would  mter  the  busimss  agahi  in 
competition  with  the  one  he  had  sold.  Hav- 
ing had  some  eqwlence  in  such  matten,  It 
is  my  understoiu^tng  that  It  Is  a  universal 
custom,  where  one  sells  to  another  a  Are  in- 
surance badness,  that  his  good  will  and  in- 
fluence is  a  voy  large  part  of  the  considera- 
tion, and,  as  a  business  man,  I  would  not 
buy  any  one's  business  unless  their  good  wQl 
and  influence  went  with  It  for  a  certain  term 
of  years  at  least.  I  brieve  that  LIpsctHub, 
attes  having  kept  Oie  books  and  done  all  the 
clerical  work  of  the  Are  Insurance  business 
of  Mell,  linton  &  Co.,  would  necessarily  be 
obliged  to  know  a  very  great  deal  about  tbe 
business,  and  more  especially  would  he  be 
oUiged  to  remember,  to  a  very  great  utemt, 
the  expiration  ot  the  largest  and  best  blocks 
of  Insnrance  on  said  books;  uid  wonid  there- 
f  <»e  be  In  a  position  to  very  matoially  int^ 
tere  with  tbe  good  will  and  Influence  of  the 
former  firm,  and  of  the  family  Influence 
which  bad  been  sold  to  Morton  &  I^ilnt^, 
and  afterwards  to  Morton.  In  my  <^;>inloD, 
Lipscomb  Is  bound  not  to  again  enter  the  In- 
surance business  so  as  to  compete  with  the 
bu^ess  be  had  sold  for  the  same  term  of 
years  that  Mell  ft  Linton  bound  themselves. 
I  would  not  buy  the  Insurance  business  of 
any  one  unless  their  good  wiU  and  influence 
went  with  it,  as  under  the  custom  that  is  In 
reality  the  n^ost  valuable .  condderation 
which  18  sold  uid  purchased."  Also  the  affi- 
davit of  Fhinlzy:  "ZJpscomb  was  lai^^  in- 
strumental In  the  sale  of  the  insurance  busi- 
ness of  Mell,  Linton  ft  Co.  to  Morton  ft  Phln- 
Izy,  and  the  latter  was  Influenced  very  con- 
siderably ij  him  In  purchasing  the  business. 
It  was  my  understanding  then  and  after- 
wards that  Lipscomb's  good  will  and  influ- 
ence was  a  part  of  the  consideration,  and 
went  with  tbe  business  to  us.  He  led  us  to 
believe,  and  went  so  far  as  to  state,  that  he 
would  do  all  In  his  power  to  promote  the  in- 
terest of  our  Insurance  business,  and  did  all 
he  could  In  that  way  up  to  February,  1886; 
and  also  stated  that  we  would  receive  the 
good  will  and  influence  of  the  entire  family. 
He  also  assured  and  pronUsed  us  that  we 
would  receive  tbe  Insurance  on  tbe  Lucy 
Cobb  property,  after  I  tiad  asked  him  the 
qnestlon  direct  Tbe  first  intimation  Morton 


ft  Phinlzy  had  that  Lipscomb's  good  vrlll  and 
Influence  was  theirs  was  in  February,  Just 
before  I  sold  my  interest  to  Morton;  and  t 
have  not  since  engaged  in  any  fire  Insurance 
In  Athens,  my  sale  Including  my  good  will  and 
Influence.  It  was  my  understanding  all  along 
that  Lipscomb's  good  will  and  influence  went 
with  Mell,  Linton  ft  Co.'s  business,  and  we 
certainly  would  not  otherwise  have  bought 
it  It  is  a  universal  custom  among  Insurance 
people  that  whereones^toanotbwhls  good 
will  and  influence  Is  the  only  consideration, 
and  I  would  not  purchase  an  insurance  busi- 
ness under  any  other  circumstances."  Also 
the  affidavit  of  T.P.Hunnicntt:  "AftarUps- 
comb  sold  out  bis  Interest  to  Mell  ft  rjwtnw, 
he  told  me  lie  could  not  go  into  the  Are  In- 
surance business  at  that  time.  He  did  not 
say  why,  but  from  what  was  said,  and  con- 
nection in  which  said,  and  tbe  focts  known 
to  m^  I  understood  that  he  meant  thereby 
to  say  he  could  not  do  so  because  he  had  sold 
his  Interest  to  MeU  ft  Unton,  and  was  under 
obligations  not  to  compete  with  them.  I  had 
an  <^ce  In  the  same  room  with  him,  and 
was  with  him  constantly.  From  what  was 
said  and  done,  I  think  he  reci^nised  he  was 
under  obligations  not  to  compete  in  bosineBs 
with  Mdl.  Llntm  ft  Go.  He  stated  to  me 
that, he  did  all  he  could  to  and  was  Instru- 
mental in  effecting  a  sale  of  the  business  by 
Mell,  Linton  ft  Oo.  to  Morton  ft  FhlnliEy.  I 
am  a  fire  insnrance  agent,  and  familiar  with 
the  characta  of  the  bus'lneas  and  tbe  prt^ts 
mode.  A  sale  by  one  agent  to  another  car- 
ries with  H  the  amount  of  claims  that  can  be 
transferred,  and  Is  only  valuable  in  propor- 
tlon  to  the  influence,  business  connections, 
family  connections,  and  good  will  of  the  ven- 
dor that  is  transferred  with  it  An  Insnrance 
agent  can  secure  any  number  of  good  and 
solvent  companies,  and  In  most  Instances  can 
write  his  patrons  In  a  new  company  If  be 
so  desires.  If  an  insurance  agent  sells  his 
business,  and  then  takes  an  agoicy  for  other 
companies,  and  Is  allowed  to  do  so,  he  can 
destroy  the  real  value  of  what  he  sold  by 
taking  the  business  from  his  vendee,  and  pla- 
cing It  with  his  new  company."  Also  the  af- 
fidavit of  B.  8.  Oay,  southern  manager  of  the 
Insnrance  Company  of  North  America: 
"About  September  1,  X894,  and  for  some  time 
before,  said  company  was  represented  in 
Athens  by  MeD,  Linton  ft  Go.  The  record  of 
B^d  company  In  their  general  oflOce  at  At- 
lanta shows  that  said  firm  was  composed  of 
Mcdl,  Linton,  and  Lipscomb.  Alx>ut  tbe  dMe 
above  stated,  MeU  called  at  my  ofOce,  and 
requested  that  we  transfer  the  agency  of 
said  company  in  Athens  to  Morton  ft  Phinlxy, 
to  whom  they  had  woMi  their  agency  and 
good  will  in  the  business.  As  a  represrata- 
tlve  of  an  insurance  company  has  no  vested 
right  in  such  an  agency,  there  Is  really  noth- 
ing that  they  can  sell  except  such  personal 
records  as  th^  may  have  kept  and  their 
good  wHI  in  the  badnen.  Tliey  cannot  guar- 
anty the  transfer  of  any  companleM  they  rep- 


Digitized  by  Google 


tiao  MOBTON  fl. 

resent,  as  that  Is  entirely  In  tbe  control  of 
the  companies.  Among  the  Inducements  pre- 
sented to  transfer  the  agency  of  the  Insur- 
ance Company  of  North  America  was  the  as- 
surance glTen  by  Mell  of  the  high  character 
of  the  parties  who  desired  to  purchase  the  In- 
terest and  good  will  of  Mell  and  his  associ- 
ates In  the  business,  and  the  assurance,  ex- 
pressed or  Implied,  that  by  making  the  trans- 
fer as  requested  our  interest  would  not  be 
prejudiced,  bat  would  be  promoted,  as  there- 
by we  would  gain  the  Interest  and  good  will 
of  our  new  agents,  and  would  not  lose  the  In- 
fluence and  good  will  of  Mell,  Linton  &  Oo. 
in  retaining  the  business  then  on  our  bo<As, 
and  advancing  the  Interest  of  the  company  In 
Athens.  Where  agents  of  companies  sell 
their  agencT.  as  It  Is  called,  In  tbe  rery  na- 
ture of  the  case  the  vendor  Is  precluded  from 
again  entering  the  business  in  competition 
with  the  purchaser,  unless  it  Is  expressly 
stipulated  to  tbe  contrary,  though  it  Is  gen- 
erally tbe  custom  to  sped^  a  definite  period 
within  which  tbe  vendor  shall  not  engage  In 
the  business  conipetitively;  othra^rise  there 
would  be  no  security  to  the  purchaser  of  tbe 
consideration  for  which  be  had  paid.  If  I 
had  understood  or  supposed  that  any  of  the 
members  of  the  firm  of  Mell.  Linton  &  Ga 
would  engage  in  the  bnslneaa  tai  competition 
with  Morton  &  Phlnlcy  tar  a  number  of 
yean,  I  would  not  hare  consented  to  the 
transfer  of  the  agency  as  requested  by  Mell, 
Linton  &  Co.,  as  It  would  have  been  mani- 
festly to  tbe  disadvantage  and  Injury  of  tbe 
business  of  the  Insurance  Oo.of  North  Amral* 
ca.**  Also  affidavits  of  J.  8.  Ralne,  special 
agent  of  the  Phoenix  Insurance  Company; 
of  W.  8.  Hall,  n^resentative  of  the  south- 
em  manager  of  the  Delaware  InsTuance 
Company;  and  of  John  T.  Elall,  ssslstant 
secretary  of  the  Atlanta  Home  Insurance 
Company,— tending  to  corroborate  the  affida- 
vit of  Gay.  Also  the  affidartts  of  others,  sev- 
eral of  them  In  the  fire  Insurance  business  In 
Athena,  tending  to  corrob<KUte  the  affidavit 
above  set  forth  as  to  the  custom  of  the  busl- 
neai  where  one  agent  sells  to  another,  etc 

For  defcindant,  IJpscomb  deposed:  '1  never 
told  Morton  I  had  sold  my  good  will  to  Mell 
St  Unton  or  to  Mell,  or  that  I  had  agreed 
with  tbem  or  promised  them  or  either  of 
them  not  to  engage  In  the  business  again  In 
Athens.  I  had  several '  conversations  with 
Morton  after  Morton  bought  the  business  of 
Mell  ft  Iilnton.  and  doubtless  told  Morton 
that  I  had  beea  soliciting  business  for  my 
uncle.  Hell,  and  that  I  wanted  MdQ  to  do  a 
good  business,  etc,  meaning  and  stating 
simply  that  I  wished  this  due  to  the  friend* 
ship  I  had  for  Mell  as  a  relative  I  was  In- 
stmmental  In  making  the  sale  of  Mell  &  Un- 
ion to  Morton  ft  Phinksy.  hut  my  actions  in 
reference  to  the  same  have  been  grossly  mis- 
represented and  misconstrued.  On  Janu- 
ary 1, 1894. 1  withdrew  from  the  firm  of  Mell, 
Linton  ft  Co.  with  tbe  liberty  of  engaging 
again  in  any  boaineai.  at  any  tlm^  In  any 
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place  I  saw' fit  I  received  nothing  for  my 
good  will,  and  did  not  sell  It  Months  aft- 
erwards Mell  told  me  he  was  not  able  to  pay 
the  proper  attention  to  tbe  business,  and 
wished  to  sell  It,  and  asked  me  to  assist  him 
in  making  the  sale.  I  thought  it  a  simple 
dnty  to  assist  him  In  any  way  I  could.  I 
knew  that  Morton  had  been  trying  for  some 
time  to  buy  this  business,  and  did  approach 
Morton  ft  Phlnlzy  In  reference  to  buying  the 
business,  but  simply  acted  as  an  agent  for 
Mell  ft  Linton,  and  bad  nothing  to  do  with 
the  business,  all  of  which  was  well  under- 
stood by  Morton  ft  Fhlnizy.  I  represented 
the  business  to  be  exactly  what  it  was,— a 
good  Investment,— but  did  not  tell  Morton  or 
Phlnlzy,  or  Morton  ft  Phlnlzy,  that  my  good 
will  had  been  sold  to  Mell  ft  Linton.  My 
good  will  had  nothing  at  all  to  do  with  the 
trade.  It  was  simply  a  trade  between  Mell 
&  Linton  and  Morton  ft  Phlnlzy,  and  this 
cCTort  to  bring  me  into  the  matter  Is  all  an 
afterthought  on  tbe  part  of  Morton.  I  had 
absolute  nothing  to  do  with  the  contract 
entered  into  between  these  parties.  Did  not 
know  what  the  contract  was  until  it  had 
been  made.  Neither  Professor  Rutherford 
nor  Mell  told  me  that  I  had  no  moral  or  legal 
right  to  enter  the  insurance  business.  I  did 
not  aak  permission  of  Morton  or  Morton  ft 
Phlnlzy  to  re-enter  the  bnsiness.  In  the  of- 
fice of  Morton  I  did  say  I  was  going  into  the 
Insurance  business,  and  hoped,  although  we 
would  be  competitors,  we  would  still  be 
friends;  not  dreaming  It  was  a  request  to  be 
permitted  to  enter  a  legitimate  business  into 
which  I  had  a  perfect  right  to  go.  I  did  not 
tell  Morton  or  any  one  that  my  good  will 
had  been  sold  to  Mell  ft  Linton,  but  that  they , 
could  not  transfer  It  I  made  nutti  state- 
ment to  ai^  one,  and  my  good  win  was  never 
thouj^t  of  or  mentioned  until  I  had  entered 
into  the  Insurance  biulness.  On  the  contrary, 
Morton  has  always  admitted,  tmtil  rec«itly, 
that  he  had  no  covenants  from  me,  but  that 
Mell  &  Linton  had;  that  Melt  would  swear  it. 
Mell  refusing  to  do  so,  Morton  now  says  that 
X  told  him  so.  When  I  flrst  entered  the  In- 
surance business,  Morton  admitted  that  he 
had  no  right  to  restrain  my  doing  so,  but  he 
thought  that  because  of  our  frloidshlp  I 
ought  not  to  compete  with  him.  I  did  say 
that  I  woold  not  enter  the  insnrance  busi- 
ness as  long  as  Mell  ft  Linton  were  In  It,  but 
the  reas<Hi  was  I  did  not  care  to  become  a 
competitor  of  my  uncle;  not  that  I  could  not 
entw  the  bnsiueBB.  I  did  refase  to  enter  the 
business  with  Hunnlcutt  for  the  good  rea- 
son that  I  did  not  wish  to  enter  a  partnership 
with  him,  and  thought  I  had  the  liberty  of 
decidbv  with  whom  I  should  enmie  in  busi- 
ness. I  did  not  try  to  get  the  agency  of  the 
Palatine  Insurance  Co.  I  am  thoroughly 
conversant  with  the  roles  aiipllcaUe  to  in- 
surance, and  there  la  no  universal  cnstom 
ammg  Insurance  men  that  when  a  par^  sells 
an  insurance  bnslneei  he  is  thereby  estopped 
from  re-ei^vglttg  In  the  busineMi  in  the  same 
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plac«^  J  never  contncted  under  any  each 
custom,  never  sold  an  insumnce  business, 
but  simply  withdrew  from  an  old  and  well- 
estabUshed  business*  witti  the  determina- 
tion at  some  future  day  of  opening  a  busi- 
ness of  my  own.  A  year  and  a  quarter  after 
my  withdrawal  from  Mell,  Linton  &  Co.,  I 
opened  a  business,  as  I  had  a  rtgpt  to  do." 
Also  the  affidavit  of  Mell,  corroborating  that 
of  lilpscomb  aa  to  the  custom  wtfere  one 
party  seUs  an  Inanrance  business  to  another. 
Further:  "On  the  contrary,  the  custom  Is,  if 
there  be  any  custom,  to  enter  Into  a  spe- 
aal  agreement  with  the  vendcv  requiring 
him  to  remain  out  of  the  business  a  definite 
length  of  time,  just  as  was  done  In  the  sale 
between  Mell  &  Unton  and  Morton  &  Phln- 
Izy.  Mell.  Linton  db  Co.,  on  the  dissolution  of 
their  firm,  did  not  contract  under  any  such 
pretended  custom,  and  with  the  knowledge 
of  any  such  pretended  custom,  but  there  was 
simply  a  dissolution  of  the  firm,  Lipscomb  re- 
tiring with  the  privilege  of  re-entering  any 
business  he  pleased.  Lipscomb  had  no  in- 
surance business  to  sell,  but  was  allowed  to 
withdraw  from  an  old  and  well-established 
business  In  which  he  had  been  only  two 
years.  Mell  &  linton  had  absolutely  no 
covenant  with  Lipscomb  not  to  reengage  In 
the  insurance  business,  and  sold  none  from 
Lipscomb  to  Morton  ft  Phlnisy.  The  con-, 
tract  between  Mell  ft  Unton  and  MortoQ  ft 
Phlnisy  shows  what  was  sold  Morton  & 
Phlnlzy,  and  any  efforts  to  alter  the  written 
contract  are  frivolous^  and  unworthy  of  no- 
tice. I  bad  a  conversation  with  Taney  In 
reference  to  L^scomb  going  into  the  insur- 
ance business  and  writing  some  Insurance  on 
,the  Lucy  Cobb  Institute,  but  made  no  apolo- 
gy to  Taney  for  Upscomb  going  Into  the  in- 
surance business,  as  I  had  nothing  to  apolo- 
gize fur.  I  simply  made  an  explanation.  X 
simply  told  Taney  I  was  not  responsible  for 
Lipscomb's  actions.  I  made  explanation  be- 
cause, Lipscomb  and  myself  being  connected 
by  marriage,  I  thought  the  vendees  of  my 
business  might  think  I  was  assisting  Ups- 
comb  in  getting  Insurance  some  of  which 
had  formerly  been  on  my  books.  I  did  not 
ten  Taney  or  any  one  that  I  had  any  moral 
or  legal  right  to  keep  Lipscomb  out  of  the 
business,  nor  d:d  I  tdl  Taney  Processor  Ruth- 
erford told  Lipscomb  he  cmgtit  to  remain  out 
of  the  business  as  long  as  Mell  ft  Linton. 
I  do  not  know  what  Professor  Rutherford 
said.  I  did  make  an  effort  to  get  J.  C  Whit- 
ney  to  leave  the  Palatine  Insurance  Com- 
pany with  Morton  ft  Phlnlzy,  not  that  I  was 
antagonizing  Lipscomb,  as  Lipscomb  bad  re- 
fused to  acc^t  the  agency  of  said  company 
when  volnntarlly  tendered  him  by  Whitney; 
bnt  I  was  simply  trying  to  aid  Morton  ft 
Phinizy,  to  whom  I  was  instnunental  in  hav- 
ing the  Palatine  transferred,  and  my  frimdly 
acts  towards  Morton  ft  Phlnlzy  are  now  be- 
ing construed  against  me.  I  never  told  Tan- 
ey. Morton,  or  Morton  ft  Phlnlzy  that  I  had 
aaj  mml  or  Isgal  tlgbt  to  keep  Lipscomb  out 


of  the  business,  and  I  am  satisfied  tSiat  this 
effort  to  enjoin  Lipscomb  is  all  an  after- 
thought on  the  part  of  Mortem.  Upacomb 
did  assist  me  In  making  the  sale  ot  the  in- 
surance bu^ess  of  Mell  ft  Unton,  Irat  simiAy 
acted  in  the  capacity  of  a  friend  and  relativeL 
He  had  no  Interwt  in  the  business,  rectived 
nothing  from  the  sale,  and  such  sovlces  as 
he  rendered  were  Toluntailly  rendered  to  me 
at  a  time  when,  because  of  tiie  extreme  Ill- 
ness of  my  wif^  I  could  not  give  proper  at> 
tentlon  to  the  business.  Udl  ft  Linton  then 
made  the  sale,  and  entered  Into  tibe  wrlttm 
contract,  and  Upscomb  did  not  concur  or 
have  anything  to  do  with  It  I  do  not  know 
whether  all  of  the  companies  formerly  repre- 
sented by  Mell,  Linttm  ft  Oo.  knew  of  the 
withdrawal  of  Zipscomb  from  the  firm.  Mor- 
ton ft  Phlnlzy  knew  it,  and  that  was  snffl- 
tAmt.  I  did  see  Gay  aboot  transferring  In- 
surance Company  of  North  America  to  Mor- 
ton &  Phlnlzy,  but  made  no  representatlona 
to  him  about  LliMcomb;  and  what  he  may 
have  thought  or  considered  I  do  not  know. 
I  was  a  member  of  the  firm  of  Mell  ft  Unton, 
and  then  of  Mell.  Linton  ft  Co.,  a  firm  com- 
posed of  Mdl.  Linton,  and  Lipscomb;  and 
next  a  member  of  the  firm  of  Mell,  Llnt(»i  ft 
Co.,  a  firm  composed  solely  of  Mell  and  Lin- 
ton. The  firm  of  Mell  ft  Unton  did  dedd- 
edly  a  larger  Insurance  buslnesa  than  the 
subsequent  firm  of  Mell,  Linton  ft  Co.,  com- 
posed of  Mell,  Unton,  and  L^wcomb.  On 
January  1, 1892,  Mell  ft  Unton,  in  considera- 
tion of  91,000,  took  Upseomb  Into  the  busi- 
ness, and  gave  him  one-fourth  Intaest  there- 
in. On  January  1,  18D4,  the  firm  dissolved. 
Upseomb  retiring.  Upseomb  was  allowed 
his  pro  rata  share  of  the  profits  of  the  busi- 
ness and  f 1,000,  the  amount  he  originally  put 
Into  It  Mell  and  Linton  continued  in  busi- 
ness under  the  firm  name  of  Mell,  Linton  ft 
Co.,  for  convenience  as  they  had  on  band 
quite  a  lot  of  stationery,  ete.,  bnt  notices 
were  published  that  Upseomb  had  vrttb- 
drawn  from  the  firm;  and  Upseomb  did  not 
sell  his  good  will  or  influence  to  the  firm,  hot 
agree  not  to  engage  In  the  insurance  busi- 
ness In  Athens,  nor  did  Mell  ft  Linton  pay 
him  anything  for  his  good  wlU,  nor  did  they 
get  or  try  or  expect  to  get  any  agreement 
from  Lipscomb  not  to  engage  in  the  Insure 
ance  business  In  Athens.  Mell,  Linton  ft  Co., 
or  Mell  ft  Unton,  did  not  sell  the  good  will 
and  Influence  of  Upscomt^  or  any  agree- 
ment from  Upseomb  not  to  ^igage  In  the 
Insurance  business  in  Athena,  for  they  did 
not  have  any  such  contract  from  Uliscomb  to 
mSL  Lipscomb's  name  was  not  mentioned 
at  all  in  the  trade  that  was  made,  but  tlie 
contract  was  solely  between  Mell  ft  Linton 
and  Morton  ft  Phlnlzy.  Four  t*wiwand  dol- 
lars was  not  a  large  sum  to  pay  for  the  busi- 
ness, bnt  the  business  was  well  worth  that 
amount  and  had  been  valued  at  that  flgnrs 
for  years.  Mo  covenant  or  agreemojt  from 
Upseomb  had  anything  to  do  with  the 
amount  paid  tor  the  bnslnsss.   I  paid  $2,000 
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for  one-half  Interest  In  the  buslneea  when  I 
bought  an  Interest  In  It  from  Griffetb  years 
ago.  Lipscomb  bad  been  settled  with  la  fult, 
and  bad  retired  from  the  business  months  be- 
fore the  sale  was  erer  made  to  Morton  & 
Phlnlzy.  All  these  facts  in  reference  to  Lips- 
comb were  well  known  to  Morton  &  Phlnlzy 
and  Morton  before  the  sale  was  ever  consum- 
mated. I  did  have  a  mlsnnderatandlng  with 
Lipscomb  for  writing  some  of  the  Insurance 
business  belonging  to  members  of  the  fam- 
ily, which  was  formerly  written  by  MeU,  Lin- 
ton &  Co.,  but  the  reason  for  this  misunder- 
standing was  not  that  I,  or  MeU,  Linton  & 
Co.,  or  Morton  &  Phlnlzy  had  any  moral  or 
legal  right  to  restrain  Lipscomb  from  writing 
Insurance,  or  had  any  agreement  with  Lips- 
comb In  reference  to  the  same,  but  It,  was  due 
slmpiy  to  the  fact  that  I  thought  It  was  a 
matter  of  courtesy  to  allow  Morton  ft  Phlnl- 
zy to  write  the  business  once  before  taken 
by  member  of  the  family;  but  Lipscomb 
thought  It  a  matter  of  business  to  write  It." 
Also  the  affidavit  of  Linton,  tending  to  cor- 
roborate the  affldarlt  of  MelL  Also  the  affi- 
davit of  Whitney,  tending  to  corroborate  the 
affidavits  of  Lipscomb  and  MeU  as  to  the 
Palatine  Insurance  Company  matter.  He 
further  deposed:  "There  Is  no  universal  cus- 
tom among  Insurance  men  that  when  one 
party  sells  an  Insurance  business  he  Is  there- 
by estopped  for  an  Indefinite  time  or  a  num- 
ber of  years  from  re-entering  the  Insurance 
business  In  the  same  locality,  and  any  con- 
tention for  such  a  custom  is  ridiculous.  It 
Is  customary  In  buying  Insurance  business 
to  enter  Into  a  speclflc  contract  with  the  ven- 
dor as. to  the  time  for  which  he  is  to  remain 
out  of  said  business,  but,  in  the  absence  of 
any  sach  agreement,  the  vendor  would  have 
the  right  to  re-engage  In  the  business  at  any 
time  and  place  he  saw  fit  The  prohibition 
to  engage  In  the  business  for  a  specific  time 
Is  not  In  the  natnre  of  permission  to  re-enter 
U  thereafter,  but  is  solely  Intended  by  the 
purchaser  to  restrict  a  right  already  pos- 
sessed, but  by  contract  morally  agreed  to  be 
made  for  time  named."  Also  the  affidavit 
of  the  president  and  manager  of  the  Im- 
perial Insurance  Company  of  London,  and 
of  others  in  the  insurance  business, 
tending  to  corroborate  the  latter  portion  of 
the  affidavit  of  Whitney  as  to  the  custom 
when  there'  Is  a  sale  of  an  insurance  busl- 
neds,  etc.  Also  the  at&davit  of  J.  W.  Camak: 
"Alwnt  a  month  or  two  after  the  dissolu- 
tion of  Mell;  Linton  ft  Co.,  when  Lips- 
comb withdrew  from  that  firm,  Lipscomb 
told  me.  In  substance,  that  he  had  withdrawn 
for  the  present  from  the  Insurance  business, 
but  expected  to  enter  it  again  as  soon  as  his 
affaira  were  In  such  a  condition  that  he  could 
make  arrangements  to  do  so,  which  he  hoped 
would  not  be  very  long."  Also  the  affidavit 
of  J.  F.  Foster:  In  a  conversation  he  bad 
with  Morton  In  reference  to  the  pending  peti- 
tion, Morton  stated  that  Morton  ft  Phlnlzy 
had  not  traded  with  Lii^comb,  or  botight  the 


I  insurance  business  from  Lipscomb,  but  bad 
traded  solely  with  Mell  &  Linton,  and  that 
Morton  &  Phlnlzy  had  no  agreement  of  any 
kind  with  Lipscomb,  and  that  In  the  consum- 
mation of  the  sale  Mell  ft  Linton  had  not 
guarantied  them  any  good  will  or  covenants 
from  Lipscomb. 

The  application  for  Injnnctlon  was  refused, 
to  which  roUng  plalntUC  excepted. 

John  J.  Strickland,  for  plaintiff  In  error. 
ThiM.  V.  Green,  for  defendant  In  error. 

PBB  OUBIAM.   Judgment  affirmed. 

(M  Go.  «) 
DUNCAN  T.  BOMB  ST.  R.  OO. 
(Bivrenw  Court  <tf  Oera^    May  19,  18D&) 

Btbbet  Railroads— Action  for  Ihjdbibs— 

N0S8UIT. 

Under  the  facta  as  they  appear  in  the 
record,  the  coort  «Ted  in  grantiiig  a  nonsuit. 
(Syllabu  by  the  Court.) 

Error  from  superior  coort,  FIi^  eoonty; 
T.  W.  Milner,  Jndgew 

Action  by  Joseph  R  Duncan  against  the 
Rome  Street-Railroad  Company.  There  was 
a  lodgment  of  nononit,  and  plaintiff  brings  er- 
ror. Reversed. 

The  following  fa  the  official  report: 
Duncan  sued  the  Rome  Street-Railroad  Com- 
pany for  damages  for  the  homicide  of  iiis 
13  year  old  son.  The  nature  of  bis  action 
will  sufficiaitly  appear  from  the  report  of  the 
evidence  hereinafter.  At  the  conclusion  of 
the  evidence  for  plaintlCF,  defendant  moved 
for  a  nonsuit  upon  the  grounds:  (1)  That  the 
killing  was  an  unavoidable  accident;  (2)  that 
the  evidence  showed  that  defendant  exercised 
all  ordinary  and  reasonable  care  and  diligence: 
(3)  that  the  evidence  showed  that  the  deceas- 
ed could  have  avoided  the  Injury  by  the  exer- 
cise of  ordinary  care;  (4)  that  the  evidence 
failed  to  show  that  plaintiff  was  dependent 
upon  deceased,  and  that  the  latter  contributed 
to  his  father's  support  The  motion  was  sua 
talned,  and  to  this  ruling  plaintiff  excepted. 

W.  A.  Bishop  testified:  "While  at  Hardin's 
stable,  in  Rome,  early  on  the  morning  of  June 
28,  1893,  I  saw  an  electric  car  run  over  young 
Duncan.  He  was  run  over  14  or  15  feet  up 
the  street  from  the  crossing  that  goes  to  Kut- 
ner's  store,— a  regular  crossing  oyer  Broad 
street  I  saw  the  car  as  It  came  around  the 
comer.  It  stopped  at  Griffin's,  and  Mr.  Far- 
rell  got  on.  The  car  started  off,  and  the  mo- 
torman  sorter  turned  around,  and  was  talking 
to  Farrell,  and  when  the  car  got  about  to  the  - 
crossing  he  commenced  to  ring  the  bell  on  the 
car,  and  I  saw  this  little  boy  right  In  front  of 
him.  I  think  It  was  not  more  than  14  or  15 
feet  from  the  point  where  he  b^an  to  ring  the 
bell  till  he  hit  the  boy.  I  think  the  reason  the 
motorman  did  not  see  the  boy  sooner  was  that 
he  was  not  looking.  He  was  looking  sorter 
sideways,  sorter  turned  around  talking  to  Far- 
relL    The  car  was  going,  I  think,  12  or  15 
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miles  per  hour.  I  have  worked  aboqt  two 
years  for  a  railway  company,  and,  Judging 
from  Hie  way  a  locomotive  runs,  I  think  this 
car  was  going  at  the  speed  I  have  mentioned. 
It  ran  about  30  feet  after  striking  the  boy.  I 
do  not  think  the  car  came  to  a  standstill  where 
Farrell  got  on,  but  slacked  up,  and  he  Jumped 
on.  I  suppose  It  was  60  or  70  feet  from  the 
stable  door  where  I  was  to  the  car  track 
where  Farrell  got  on.  I  think  Broad  street  is 
about  100  feet  wide,  and  that  the  track  is  a  lit- 
tle north  of  the  c^ter  of  the  street.  The  boy 
was  going  from  the  opposite  side  of  the  street 
towards  the  side  I  was  on,  but  when  I  first  saw 
him  he  was  going  back  the  other  way.  He 
had  dropped  something.  I  only  supposed  be 
had  come  first  from  the  other  side.  Did  not 
see  him  do  so.  It  looked  to  be  about  14  feet 
from  the  crossing  to  where  he  went  on  the 
track.  I  did  not  see  him  turn  and  go  back 
ou  the  track.  When  I  first  saw  him  he  was 
going  from  south  side  to  north  side,  away 
from  me.  He  was  only  a  few  steps  from  the 
car.  He  was  about  the  middle  of  the  track, 
going  sorter  angling  across  It  The  car  hit  a 
moment  after  I  saw  him.  Am  not  poaitlTe 
whether  he  was  on  or  Just  going  on  the  track 
when  I  saw  him  first.  The  whole  thing  oc- 
curred in  a  second.  The  motorman  was  on 
front  end— north  end— of  car,  which  was  a 
summer  car,  and  I  could  see  through  it,  and 
see  the  motorman  all  the  time,  eren  after  the 
c-ar  passed  me.  I  saw  him  at  the  time  the  ac- 
cident occurred.  Cannot  say  that  he  was 
talking  to  Farrell  Just  then.  He  was  Just  be- 
fore. Thinking  that  he  ought  to  be  looking 
to  his  business  Instead  of  talking,  I  was 
watching  him.  If  I  hadn't,  would  hare  seen 
the  boy  sooner.  Motorman  was  turned  to 
left  side  talking  to  Farrell,  and  did  this  until 
lie  was  right  on  the  boy.  The  car  was  about 
on  or  right  on  crossing  when  bell  rang.  A 
car  running  16  miles  an  hour  would  run  14 
feet  nearly  as  quick  as  thought.  I  beard  the 
bell  ring  several  times,  but  can't  tell  how 
many.  Suppose  he  had  turned  on  his  brake, 
and  threw  off  the  electricity.  I  have  run  on  a 
train  and  coupled  cars,  but  never  ran  engine 
or  train." 

Plaintiff  testified:  "My  son  would  have 
been  14  years  old  a  month  from  the  day  he 
was  killed.  His  mother  had  been  dead  7 
years.  He  was  working  at  Entner*s,  and  re- 
ceiving $5 -a  month.  I  got  the  benefit  of  his 
services.  He  was  never  sick  to  amount  to 
anything.  I  have  a  pain  In  my  back  and  hips 
a  good  deal  of  the  time,  was  not  well  able  to 
work,  and  his  wages  helped  me  out.  I  have 
no  property,  am  dependent  on  my  labor  for  a 
living,  and  was  so  when  he  was  killed.  He 
had  a  common  education,  could  read  and 
write,  and  was  good  in  mathemattcs,  was  a 
bright,  diligent  boy,  very  attentive  to  bnai- 
ness.  With  his  qualities,  by  this  time,  be 
would  have  been  worth  $30  per  month.  I  am 
a  carpenter,  and  my  wages  are  from  $1.50  to 
$2  per  day.  I  don't  get  regular  wages.  Some 
months  I  don't  make  anything,  because  I  am 


not  able  to  work.  I  have  three  Uvliig  dill- 
dren,  one  12,  one  4,  and  one  1  year  old.  I  am 
not  able  to  support  my  family,  but  make  oat 
to  Uve  by  working,  often  wben  I  am  not  ableL 
I  expected  this  son  to  help  me  mate  a  aiq^ 
port  He  boarded  with  me.  I  don't  know 
whether  it  cost  $5  per  month  to  feed  and 
clothe  him  or  not  He  always  brou^t  me  bte 
wages.  When  he  needed  money  I  would  give 
him  back  some.  If  I  needed  a  dollar  he 
would  bring  it  to  me.  He  never  spent  10 
cents  without  letting  me  know  it  I  don't 
know  what  It  would  take  to  feed  and  clothe  a 
boy  14  years  old.  We  all  eat  at  the  same  ta- 
ble. I  had  sent  him  to  school,  some  to  the  pub- 
lic school,  and  some  to  a  private  8(4iool  in  the 
country.  I  lived  in  the  country  S  years  ago. 
and  since  then  in  Rome.  I  intended  doing  the 
best  I  could  in  the  way  of  giving  him  an  edu- 
cation. I  would  have  allowed  him  to  take  his 
wages  and  educate  himself,  if  I  could  have 
dcme  without  lils  wages.  Part  of  the  time  I 
could  not  have  supported  my  family  wimout 
his  wages.  A  good  deal  of  the  time  during 
his  life  I  was  in  the  bed,  and  he  bad  to  lift 
my  feet  about  He  worked  for  wages  only 
one  year.  Had  worked  a  few  months  at  a 
place,  by  little  spells,  when  he  was  a  little  fel- 
low.  He  made  but  little  money  then.  When 
he  was  killed,  he  was  learning  to  be  a  mer- 
chant He  had  ^yeen  in  that  store  about  a 
year.  I  don't  know  whether  or  not  I  make 
$30  per  month  throughout  the  year.  Kutner 
told  me,  just  before  my  boy  was  killed,  that 
he  was  going  to  raise  bis  wages.  When  he 
began  there  he  got  $4  per  weeb(^.  His 
wages  had  been  raised  to  $5  per  month.  Tbey 
said  they  would  keep  raising  his  wages.  He 
dressed  decently,  in  common  ordinary  clothes, 
and  wore  shoes.  He  was  delivery  boy  and 
salesman.  I  don't  know  whether  he  conld  be 
maintained  on  lees  tiian  $60  per  year.  His 
services  were  worth  a  great  deal  to  me  at 
home.  He  carried  wood  and  water  and  nmde 
fires.  That  was  outside  of  his  daily  work. 
His  services  at  home  were  worth  his  board 
and  keeping." 

F.  M.  Allen  testified:  **When  the  boy  was 
killed  I  was  standing  In  the  front  door  of  Em- 
mons' store.  I  heard  the  car  bell  ringing  along 
up  the  street  Just  above  the  crossing  In  frcmt  of 
Kntner's  store.  This  attracted  my  attention, 
and  I  saw  Duncan  right  on  the  track,  and 
thought  the  car  was  going  to  catc^  him,  and 
started  out  and  hollered,  'Stop  the  car.'  From 
the  time  I  started  ont  and  hollered,  the  car 
ran  about  a  car  length  before  it  struck  the 
boy,  and  ran  entirely  over  his  body.  When  I 
hollered  'Stop  the  car,'  the  motorman  looked 
around  at  m&  He  looked  to  be  excited.  I 
was  excited  because  I  saw  the  car  was  going 
to  kill  the  boy.  I  think  the  car  was  going 
from  7  to  10  miles  an  hour,  but  never  had 
much  experience.  When  I  first  saw  the  boy 
in  front  of  It,  It  was  running  about  like  it  or- 
dinarily was.  When  I  discovered  him  on  the 
track,  I  started  out  and  ran  diagonally  to- 
wards the  boy,  and  when  he  was  struck  I 
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had  gone  firom  the  dow  a  little  way  off  the 
sidewalk.  I  think  the  motonnan  waB  trying 
to  atojf  the  car,  Imt  I  was  confident  the  car 
was  going  to  catch  the  boy.  When  I  first  dls- 
corered  him  he  was  on  the  tra<^  6  or  8  feet 
in  front  of  the  car,  mnning  as  fast  aa  he 
conld  go.  When  I  first  saw  the  car  it  had 
gotten  a  boat  10  feet  above  the  crossing.  Hie 
boy  was  nnming  diagonally  across  the  track, 
away  from  the  car  and  away  from  me.  It 
looked  like  his  Intention  was  to  Jump  off.  He 
bad  but  a  little  time  to  Jamp  off.  He  was 
running  as  fast  as  he  conld  go,  and  the  car 
was  running  too  fast  for  him.  He  was  nm- 
nlng  a  little  diagonally,  not  quite  along  the 
track.  Ix>oked  like  hla  Idea  was  to  jump  off. 
When  I  first  saw  him  he  was  on  the  track. 
When  the  motorman  rang  his  gmg  that  at- 
tracted my  attraitlott.  I  dont  remember  how 
often  I  heard  the  gong." 

A.  D.  Hardin  testified:  "When  the  boy  was 
killed  I  was  standing  on  the  tddewalk  between 
my  stable  and  Kntner's  store,  and  near  the 
latter.  I  saw  him  going  across  the  street 
from  Kntner's  store.  He  ran  across  the 
street^  and  about  that  tliue  a  car  was  coming 
up,  and  It  appeared,  when  he  got  on  the  track, 
the  car  was  very  close  onto  him,  and  he  made 
a  couple  of  Jumps  up  the  track,  and  about 
ibat  time  the  car  struck  him,  knocked  him 
down,  and  ran  over  him.  The  car  was  run- 
ning pretty  fast.  I  think  12  or  15  miles  per 
hour.  It  looked  to  me  that  the  motorman 
was  standing  sideways.  I  don't  think  he  was 
looking  In  front  I  think  the  car  ran  between 
50  and  60  feet  aft^  it  atmck  the  boy.  It 
ran  dear  over  him.  When  I  saw  the  boy  nm- 
oing  across  from  Kntner's  shoe  store,  he  had 
some  iKMks  In  his  hands.  My  recollection  Is 
that  be  crossed  the  track,  and  went  back,  and 
croesed  the  second  time.  Was  struck  is  be 
x»me  back.  Going  from  the  store,  he  crossed 
tbe  track  30  or  40  yards  In  firont  of  the  car. 
The  car  most  have  beai  90  or  40  yards  from 
him  when  be  crossed  tiie  secohd  time.  Tbe 
last  time  he  started  across,  but  did  not  get 
across." 

It  further  appeared  that  nearly  every  bone 
In  the  boy's  body  was  broken.  The  mortality 
taUes  In  70  Oa.  Append.  844-848,  wore  intro- 
duced. 

J.  B.  F.  Lumpkin,  Wright  &  Hamilton,  Hen- 
ry &  Wright,  and  O.  A.  H.  Harris,  for  plalntlfl 
In  error.  "Dacaey,  Bremter  ft  Howell  and  J. 
Branbam,  for  defendant  In  error. 

PBIR  CURIAM.   Judgment  reversed. 

(99  Oiu  »7> 

BOFF  T.  MeABTHTTB  «t  aL 
(Supreme  Court  of  Georgia.    Blay  19,  1898.) 

IKTBBLOOUTOBT  IirJUKOTION— RSTTBW  OIT  AfPSAI. 

Where  the  question  of  granting  or  refus- 
ing an  injnnctiim  depended  upoD  conflicting  evi- 
dence, this  court  will  not  interfere  with  the  dis- 
eretioD  of  tiie  trial  judge,  espedally  where  the 
Jndgroent  excepted  to  is  a  refusal  to  grant  an 
interlocutoiy  injunctieu,  and  such  refusal  is 


aniarentiy  mnnrted  by  a.prepwderanee  oi  the 

erldence. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Gwdon  county; 
T.  W.  Milner.  Judge. 

Action  by  A.  Boff  against  Ii.  C^cAxthur 
and  others.  From  an  order  denying  an  In- 
teriocutOTy  injunction,  plaintiff  brings  er- 
ror. Affirmed. 

Tlie  following  is  tbe  ofiicial  report: 
The  petititoi  of  Sott  alleged:  He  baa  been 
in  tbe  possesion,  ownerahip,  etc.,  of  tbe  lot 
wbeieon  he  now  resides.  In  the  town  of  C^- 
hoon,  for  more  than  30  years.  The  street 
bounding  tiie  east  idde  of  said  lot  was,  ac- 
cording to  the  original  sorrey  of  Calhoun, 
100  feet  wide.  In  pursuance  of  an  order  (as 
is  claimed  by  owners  of  lots  opposite  peU- 
titmer's  lot)  of  acting  town  commissioners  in 
the  past  said  owners  encroached  npcm  the 
street  matoially  reducing  the  width  there- 
of. Notwithstanding  tiie  abore,  tbe  present 
commissioiieis  or  oouncU  of  GUboun  have 
directed  the  town  marshal  to  remove  peti- 
tifmer's  tmce,  claiming  tiiat  tbe  same  is  an 
otistmction.  so  as  to  give  tbe  street  in  front 
thereof  Its  original  widl^  of  100  feet  and 
im^  upon  restoring  the  street  to  its  orig- 
inal width  of  100  feet,  by  taking  petitioner's 
land,  which  is  wrong,  without  compensation 
therefor.  He  has  been  served  with  a  notice, 
copy  of  which  Is  attached,  directing  him  to 
remove  his  fence  aa  an  oicroachment  upon 
the  stxeet  and,  In  the  event  he  did  not  re- 
move the  same,  that  the  maiahal  would  re- 
move it  at  his  expense.  He  prayed  for  in- 
Junctlwi  against  the  marshal  and  the  town 
commissioners.  By  amendment  he  alleged: 
The  marshal  and  the  town  council,  under 
color  ot  their  offices,  are  SMklng  and  tiireat- 
enlng  to  enter  upon  tiie  premises,  ai^  de- 
prive him  of  his  property,  without  authority 
of  law,  under  pretext  that  his  fence  Is  an 
obstruction  to  a  public  street  In  an  arbltiary 
or  summary  wi^,  and  to  appn^rlate  his  pri- 
vate property  to  public  use,  without  giving 
or  offering  to  ^ve  c<nnpensatlim  of  any  sort 
The  land  where  the  fence  stands,  nor  any 
of  the  land  Incl^eed  by  the  fence,  has  ever 
been  omdemned  tot  pubUe  use,  or  used  as 
such.  The  town  council,  under  authority  of 
their  charter,  can  ndther  sue  nor  be  sued; 
and  If  th^,  as  such,  be  pomitted  to  commit 
a  trespass,  petitioner  would  have  no  remedy 
against  them  In  their  official  capacity  at  law. 
He  prayed  for  process  against  the  marshal, 
and  affUnat  certain  pexaona,  naming  tb«n,— 
eonncilmen.  Defendants  demurred  on  the 
ftriOowlng  grounds:  (1)  There  is  no  equity 
in  the  petition  entitling  petitioner  to  tbe  re- 
Uet  prayed  tor,  and  he  baa  a  complete  and 
adequate  mnedy  at  law.  (2)  He  does  not 
allege  that  he  has  been  in  any  way  damaged, 
nor  that  respondents  are  insolvent  and  un- 
able to  resprauS  In  damages  to  any  Judgment 
he  might  obtain  against  them  at  law.  (3> 
He  does  not  allege  that  respondents  have 
failed  or  refused  to  pay  blm  for  any  dama<e 
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or  InJniT  sustained. by  reason  of  the  allega- 
tions set  forth,  or  that  he  has  made  any 
effort  to  secure  compenaatloii  for  any  al- 
lesed  Injury,  and  that  the  same  has  been 
refused  hy  reqnndentB.  (4)  He  does  not 
alleee  tiiat  he  had  ever  claimed  or  heea  in 
possession  of  the  sidewalk  Inclosed  by  him 
isrtbr  to  the  flUi^  of  his  bill,  nor  does  be 
deny  that  the  ddewaUc  Inclosed  Ills  fence 
has  been  always  worked  and  kept  up,  aa 
other  sidewalks  in  said  town,  by  the  proper 
authority  thereof.  (6)  He  does  not  deny 
that  the  action  of  the  town  council  in  direct- 
ing him  to  remove  the  fence  was  done  for 
the  good  and  welfare  of  said  town.  Defend- 
ants answered:  So  f&r  as  they  know,  peti- 
tioner has  been.  In  possession  of  tite  lot  In 
question  80  years,  except  that  tract  recently 
Inclosed  by  him,  to  which  he  has  no  title  or 
claim.  Wall  street,  the  street  In  qnesUon, 
was,  according  to  the  original  surrey,  100 
feet  wide;  but  a  certain  part  of  said  street, 
running  parallel  with  said  lot.  has  been  re- 
moved 15  Inches,  by  petitioner  taking  up  and 
running  the  fence  inclosing  the  lot  from  the 
orl^nal  and  recognized  line  onto  the  slde- 
wajk  of  said  street  15  Inches.  It  Is  not  true 
that  the  street  opposite  petitioner's  lot  has 
been  encroached  uptm  property  holders, 
reducing  the  width  of  the  same  to  less  than 
100  feet.  As  coundlmm  of  Oalboun,  these 
defendants  directed  the  marshal  to  remore 
the  fence  placed  on  the  sidewalk  by  RoB,  to 
prerent  the  obstmctifHi  of  one  of  the  pret- 
tiest streets  of  the  town.  The  remoral  of 
the  fence  from  Its  original  and  recognized 
line  onto  the  sidewalk  was  done  by  B<^ 
without  consent  at  the  council,  and  all  that 
resptmdents  ask  Is  ttiat  It  be  set  back  off  the 
sidewalk,  to  the  point  from  which  It  was 
removed  by  Bofl,  and  where  It  had  stood 
prior  to  ssid  ronoral  for  a  great  number  oi 
years.  If  the  fence  Is  allowed  to  stand 
where  It  was  moved  by  Roff,  the  sidewalk 
wlU  have  to  be  changed  and  broadened  by 
the  council,  still  leaving  it  In  on  unsightly 
shajK.  As  soon  as  respondents  learned  that 
the  fence  was  being  placed  upon  the  side- 
walk, said  sidewalk  being  worked  and  kept 
up  by  the  council  as  all  the  other  streets 
In  the  town,  by  levying  and  collecting  taxes, 
they  notified  Roff  not  to  thus  encroach  and 
obetmct  the  street  He  Igmned  this  ad- 
vice, and.  If  council  had  enfwced  the  town 
ordinances,  they  would  have  Imposed  a  flne 
upon  him,  but.  de^rlng  to  give  him  no  more 
trouble  than  was  necessary,  <»ly  directed 
the  marshal  to  remove  the  obstruction  from 
the  sidewalk  after  Roff  had  refused  to  do 
so.  To  allow  the  fence  to  remain  where 
Roff  has  placed  it  is  to  obstruct  the  side- 
walk, and  to  appropriate  to  his  use  a  part 
of  the  street  It  is  not  true  that  under 
color  of  their  offices,  they  axe  seeklnjE  to  In- 
terfere with  his  iroesesslon,  and  deprive  him 
of  his  property,  without  authwity  of  law; 
but  they  wwe  duly  elected  and  qualified  as 
the  town  eomicU.  and  ore  proceeiUng  as 


such.  As  sudi.  they  are  liable  for  any  dam- 
age dime  Soff  by  causing  him  to  remove  the 
fence,  and  they  have  not  transcended  their 
legal  authority.  The  land  appropriated  by 
Bofl  Is  not,  and  never  has  been,  his,  bnt  has 
bem  used,  owned,  woriced.  and  recc^nlxed 
OS  the  proverty  of  the  town  f w  more  than 
80  years,  and  was  never  dafmed  by  KaSCi 
Whether  town  conndl,  under  tte  town 
charter,  are  aothorized  to  sue  and  be  sued, 
does  not  affect  the  liability  of  respondents  aa 
such,  as  the  general  act  Incorporating  towns 
and  villages  ccmfers  vfpoa.  all  towns  and  vil- 
lages the  -right  to  sue  and  be  sued  when 
the  authority  Is  not  confened  by  the  charter 
of  said  town,  and  Is  deemed  an  am«idment 
to  said  charier.  -The  Injunction  prayed  fmr 
was  denied,  and  to  this  niling  plalntUf  ex- 
cepted. 

Upon  the  hearing,  plaintlfl  offered  testi- 
mony to  the  following  effect.  Id  brief.  After 
the  filing  of  the  petition,  Dennis  Johnson  and 
3.  A.  Flte  snrv^ed  Wall  street  from  Gonrt- 
honse  street  to  the  original  boundary  of  the 
town,  which  Includes  the  porUon  of  the  street 
in  question.  Th^  found  that  the  original 
bearing  of  the  street  had  a  variatlMi  north, 
five  deg.  east  They  fonnd  that  this  line 
left  all  the  fence  on  petitioner's  lot  entlrdy 
outside  of  the  street,  and  that  the  street  Is 
100  feet  wide  except  at  a  lot  oppodte  that  of 
petitioner,  where  the  fences  have  been  moved 
out  in  the  street  la  measuring  across  the 
street  tkom  petitioner's  fbnce,  they  fonnd  an 
original  fence  post  deariy  Identified  <m  the 
original  line,  said  post  standing  a  little  Inside 
of  the  fence  of  the  lot  o^oslto  petiti(mer*s. 
'xlils  post  is  in  line  with  the  tnlglnal  fences 
niuih  of  it,  on  the  same  side  of  the  street 
most  of  the  way,  and  Is  a  little  over  100  feet 
from  the  west  line  of  the  street  as  estal>- 
Ushed,  Boff*s  lot  being  on  the  west  side  of 
the  street  Af^  Boff  was  informed  Qnt  the 
council  claimed  that  his  fence  was  an  obstnus 
tlon  to  Wall  street  he  wmt  to  stune  members 
of  the  council,  and  Insisted  that  as  tlkere  was 
no  established  line  on  the  west  side  of  the 
street  and  as  It  was  not  knon  just  wliere 
the  line  was  or  shotdd  be,  the  matter  be  Inves- 
tigated, and  the  location  of  the  lUie  be  settled; 
that  he  did  not  know  when  the  line  was; 
that  he  had  rebuilt  his  f«ice,  and  set  It  where 
he  believed  the  line  to  be,  but  If,  npod  Investi- 
gation, It  was  found  that  he  had  got  ov&r  tbe 
line,  he  would  move  back,  or  If  the  conndl 
would  locate  the  line,  and  his  fence  was  ont- 
side^  he  would  move  his  fence  back.  The 
chairman  of  the  council  responded,  "If  you 
are  still  inside  the  line,  wIU  you  move  yonr 
t&Ke  out  to  it?"  to  which  he  replied  that 
that  would  be  a  right  that  he  could  exercise 
at  will.  After  tills  a  verbal  notice  waa  sent 
him,  purporting  to  be  fn>m  the  marshal,  that 
something  was  to  be  done  on  April  1,  1895. 
which  Roff  understood  to  be  a  meeting  of  tlie 
council  to  Investigate  the  case.  He  at  once 
employed  attorn^  to  represent  him,  and. 
when  the  day  arrived,  was  ready  tm  trial, 
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and  asked  ccnmcH  to  bear  the  case,  but  they 
did  Dot  do  so.  The  first  st^  'by  council  that 
he  bad  any  notice  of  was  tbe  servtnr  by  tbe 
marshal  of  the  notice  to  move  the  fence  on 
April  i;ith.  UoCC  was  girea  no  opportunity  to 
be  heard  prior  to  the  filing  of  his  petition. 
Tbe  house  and  lot  which  tbe  fence  Incloses 
lias  been  in  tbe  possession  of  BoGT  and  those 
under  whom  he  holds  uninterruptedly  for 
more  than  30  years,  and  the  fence  now  in  dis- 
pute  is  from  thi^ee  to  six  inches  west  of  the 
west  line  of  Wall  street.  The  row  of  trees 
now  standing  in  said  street  was  set  there  by 
ItofT,  and  was  set  in  tbe  center  of  tbe  street, 
or  as  near  as  conld  be  done  by  n^easnrement, 
and  the  fence  is  more  than  &0  feet  west  of 
said  row  of  trees  at  any  point  The  street 
baa  always  been  understood  to  be  100  feet 
wide  at  tbe  point  In  question  until  some  time 
ago,  when  Hughey,  who  owns  property  on  the 
opposite  aide  of  tbe  street,  moved  his  fence 
from  three  to  four  feet  In  the  street,  of  which 
council  makes  no  complaint  that  RoCF  knows 
«f.  The  row  of  trees  was  set  out  by  or  for 
tbe  council,  and  the  council  agreed  tliat  th^ 
should  be  set  in  the  center  of  tbe  street,  from 
one  end  of  tbe  street  to  tbe  other;  and  it 
baa  always  been  understood  that  the  trees 
were  in  the  center  of  the  street.  There  Is  not 
now,  nor  has  there  been,  any  line  on  the  east 
or  west  side  of  the  street  established  and 
marked  by  the  county  or  town  authorities, 
and  tbe  property  owners  on  tbe  street  could 
not  know  definitely  wbere  the  lines  were  or 
should  be;  and  now,  as  heretofore,  from  one 
end  of  tbe  street  to  the  other,  on  the  west 
Bide,  the  bouses  and  fences  that  come  up  to 
the  street  seem  to  be,  some  a  little  bi,  and 
some  a  little  out,  of  line.  Tbe  street  being 
.understood  all  the  time  to  be  originally  100 
feet  wide,  the  builder  would  aim  to  leave  100 
feet  for  the  street,  and  put  up  bis  bouse  and 
fences:  Tbe  fence  of  RoB  does  not  obstruct 
tbe  street  nor  sidewalk.  It  In  no  way  tnter- 
f  ere«  with  any  one  traveling  tbe  street  or  side- 
walk, for  no  one  could  tell  in  passing  but 
that  there  was  full  lOO  feet  between  the  fen- 
ces along  the  street  at  that  point.  By  actual 
measurement  from  the  fence  of  Roff  to  the 
trees  from  tbe  south  end  post  to  the  trees  Is 
52  feet  3^  Inches,  and  from  the  north  end 
post  to  the  trees  Is  51  feet  10  Inches. 

Defendants  offei-ed  testimony  to  the  follow- 
ing effect:  In  1856  tbe  fence  then  inclosing 
Roff 'a  lot,  and  running  parallel  with  tbe  side- 
walk, was  tbe  known  and  recognized  line  be- 
tween ItofT  and  the  street,  and  has  been  so 
known  and  recognized  ever  since;  and,  by 
moving  his  fence  east  of  where  it  formerly 
stood,  Rote  baa  encroached  on  the  sidewalk. 
According  to  tbe  original  survey  of  the  town, 
Rofl'8  lot  was  200  feet  square.  Roff  admitted 
to  one  Tlnsley,  only  a  few  days  ago,  that  bts 
lot  contahied  a  greater  number  of  feet  than 
this  before  he  moved  his  fence,  and  that  be 
bad  made  encroachments  before  said  time, 
•either  on  the  east  or  west  side  of  his  lot  The 
fence  of  the  Brown  lot,  which  la  south  of 


Roff^s  Jot.  ihae  being  one  lot  of  200  feet  front 
between  them,  and  of  tbe  Jaclcaon  lot  which 
Is  said  lot  between  the  Brown  lot  and  RotCt 
lot,  and  of  Boff's  lot  all  fronting  on  Wall 
street,  joined  and  were  on  recognized  f^ce 
lines  fur  at  least  30  years.  Tbe  street  and 
sidewalk  ran  up  to  the  line  of  said  fence. 
Tbe  sidewalk  was  thus  worked  abd  kept  up 
by  the  town  council  during  the  entire  time  un- 
til about  April  1,  1805,  when  Roff  moved  his 
fence  onto  the  sidewalk  about  15  inches, 
thereby  encroaching  on  the  sidewalk,  and 
making  the  same  narrow,  and  a  set-off  on  tbe 
sidewalk  north  and  south  of  Roff's  lot  If 
tbe  property  holders  along  the  street  were  al- 
lowed to  encroach  on  the  sidewalks  as  Roff 
has  done,  the  sidewalk  running  south  would 
be  about  half  obstructed,  and  closed  in  a  short 
distance  of  tbe  fence  thus  erected  by  Roff; 
and.  If  the  fence  thus  changed  from  Its  orig- 
inal bed  be  allowed  to  remain  on  the  sidewalk 
wbere  It  now  la,  it  will  not  only  disfigure 
the  street  but  will  force  adjacent  property 
holders  either  to  move  their  fences  at  consid- 
erable expense,  or  to  leave  the  same  in  the  ir- 
r^ular  and  unslgbtly  condition  they  now  are; 
Roff's  fence  making  a  projection  on  tbe  side- 
walk of  about  12  or  IS  inches  in  front  of  the 
balance  of  the  fences  on  tbe  street,  and  mak- 
ing the  sidewalk  too  narrow  for  two  people 
to  walk  on  comfortably.  If  the  fence  is  al- 
lowed to  remain  on  the  sidewalk.  It  will  be 
necessary  to  broaden  the  same,  and  change 
the  ditches  along  Its  line.  Tbe  chairman  or 
mayor  of  Calboon,  as  soon  as  he  beard  that 
Boff  was  building  the  fence  on  the  sidewalk, 
and  before  the  fence  was  completed,  went  to 
Boff,  and  told  blm  not  to  erect  his  fence  on 
the  sidewalk,  to  which  Roff  paid  no  attention, 
and  not  until  after  this  notice  vraa  given  did 
the  council  notify  Roff  to  move  the  fence,  up- 
on the  ground  that  the  same  was  an  obstmc- 
tlon  on  the  sidewalk.  No  encroachment  by 
tbe  property  holders  opposite  RoCTs  lot  baa 
reduced  the  width  of  the  street  to  100  feet 
Whereas  RoCfs  lot,  according  to  the  original 
survey  of  the  town,  and  as  set  forth  In  the 
various  conveyances  of  tbe  lot,  was  200  feet 
front  east  and  west  Roff  had  204  feet  front- 
ing east  inclosed  before  he  moved  his  fen(% 
onto  the  sidewalk  about  15  Inches  east  across 
tbe  front  of  said  lot  The  street  in  front  of 
Uugbey's  lot  was  100  feet  wide  up  to  the 
time  when  Roff  appropriated  to  his  own  use 
a  part  of  the  same.  The  post  referred  to 
above  In  the  testimony  for  plaintiff  as  an  orig- 
inal fence  poet  on  Hughe's  lot  Is  not  an  orig- 
inal post,  but  a  post  set  out  upon  said  lot 
some  15  years  ago,  and  is  not  on  the  original 
lot  Une.  Hugbey's  fence  Is  In  line  with  other 
fences  on  the  east  side  of  the  street  Roff  ad- 
mitted to  one  Balrd  that  he  tiad  inclosed  four 
feet  more  than  he  was  entitled  to  before  mov- 
ing his  fence  fronting  east  onto  the  sidewalk. 

Rankin  &  KIker,  for  plaintiff  in  error.  O. 
N.  Starr,  for  defendants  In  error. 

FEB  GUBIAM.   Judgment  affirmed 
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WESTERN  &  A.  B.  GO.  r.  PATIIiLO. 
(SnpKine  Court  oC  Georgia.    May  19, 1896.) 
AonoN  roB  Isjdbiu  —  Mautru  or  Dammb  — 

IHSTROOTIOHB. 

1.  The  action  being  tor  damages  remlting 
from  personal  injuries,  and  the  plaintifC  having 
neither  alleged  nor  prOTed  anyuiing  as  to  lost 
time,  it  was  error  to  charge  that  the  plaintifl 
"would  be  entitled  to  recover,  also,  (or  lost  time 
in  conseqpence  of  the  injiu7  sustained,"  and 
that  the  jorj  oonld  'look  to  the  eTidenee,  and 
see  how  mnch  time  he  did  lose,  and  what  hit 
time  was  worth." 

2.  Iliere  was  no  error,  other  than  that 
aboTe  indicated^  whi<^  would  require  the  grant* 
ing  of  a  new  trial. 

(SyUahns  bj  the  Court.) 

Error  from  city  court  ol  OartersrUle;  T. 

W.  UUner.  Judge. 

Action  by  R.  M.  Patillo  against  the  West- 
ern &  Atlantic  Railroad  Company.  There 
was  a  judgment  for  plaintlfl,  and  d^oidant 
brings  error.  Reversed. 

The  following  Is  the  official  report: 
PatUlo  sued  the  railroad  company,  alleg- 
ing: On  March  13.  he  was  driving  in 
a  boggy  along  the  road  running  from  Emer- 
soa  to  CartersvlUe,  and  approaching  the 
crossing  of  said  road  over  t^e  railroad,  in- 
tending to  drive  the  buggy  over  the  cross- 
ing, which  is  a  public  rood  crossing.  He 
was  diligent  and  cautloos,  and  looked,  lis- 
tened, and  Inquired  for  tiulna  The  public 
road  runs  at  an  angle  of  from  20  to  40  de- 
grees from  the  railroad  at  and  adjacent  to 
said  crossing.  Between  the  public  road  and 
the  railroad,  on  the  south  side  of  the  cross- 
ing, lies  a  billy  eleratlcm,  preventing  a  per- 
son, at  any  point  between  the  crossing  and 
100  yards  south  thereof,  seeing  the  railroad 
or  a  train  of  cars  thereon  at  any  point  ex- 
cept at  the  crossing,  and  this  obstruction  to 
vision  continues,  as  to  a  person  approaching 
the  crossing  from  the  direction  of  BmersoUt 
so  as  to  prevent  his  seeing  a  train  approach- 
ing Oartersville  from  the  direction  of  Emer- 
son, until  It  comes  within  about  20  feet  of 
tbe  crossing.  Plaintiff  got  within  about  20 
feet  of  the  crossing  when  a  freight  train 
came  suddenly  and  at  a  rapid  speed  along 
the  road  from  the  direction  of  Emerson.  He 
did  not  see  or  hear  this  train,  or  know  of 
its  approach,  until  be  was  within  about  20 
feet  of  the  crossing,  when  It  suddenly  dashed 
out  of  the  cut  In  which  lies  the  roadbed  at 
that  point,  and  approadied  the  crossing  at 
full  speed.  The  sudden  sight  of  the  tiain 
frightened  his  horse,  which  bounded  for- 
ward towards  tbe  crossing.  Not  having 
time  to  deliberate  or  reflect,  plalntitt  be- 
lieved he  could  not  get  across  the  crossing 
with  the  horse  and  buggy  before  the  en- 
gine reached  it,  and  therefore  jumped  from 
the  buggy,  believing  that  this  was  the  saf- 
est course  for  him  to  pursue,  and  in  this 
was  exer(4sing  ordinary  and  reasonable  dili- 
gence. The  hone  was  young,  had  never  run 
away  beftwe,  and  was  <tf  a  gentle  disposition, 


though  Inclined  to  be  skittish  about  the 
trains.  As  he'jumped  from  the  buggy,  his 
hmse  ran,  and  barely  got  the  buggy  over 
the  crossing  as  the  engine  ran  by.  If  plain- 
tnc  bad  remained  in  the  buggy,  it  wonld 
have  retarded  the  speed  of  the  horse  auffl- 
clently  to  have  prevented  the  buggy  getting 
past  the  crossing  before  the  train  reached  it, 
and  plalntlfT  would  probably  have  been  kill- 
ed or  maimed  for  life.  When  he  jnmped,  be 
so  fell  as  to  sprain  his  foot,  and  bruise  and 
sprain  the  bones  and  ligaments  tbereoC  se- 
verely, straining  the  tendons  and  muscles  In 
the  neighbortiood  of  the  an^le,  causing  blm 
CKniciating  pain  and  snfferlt^,  which,  while 
not  so  severe  at  the  moment,  gradually  in- 
creased in  Intensity,  and  for  many  boars 
afterwards  he  was  In  torture  which  even 
opiates  ddd  not  relieve.  Such  pain  and  suf- 
fering still  continues,  and  will  continue,  the 
injury  being  In  its  nature  permanent.  The 
Injury  is  such  as  to  subject  him  to  more  or 
less  frequent  rheumatic  and  neuralgic  pains 
in  said  foot,  and  possibly  for  the  balance  of 
his  life,  and  the  foot  and  ankle  are  by  such 
injury  perman^tly  injured  and  weaketted- 
In  addition  to  the  bodily  suffering,  it  lias 
caused  great  mental  suffering  by  the  fright 
and  excitement.  The  impairment  of  bis 
ability  to  work  and  attend  to  business  be 
cannot  accurately  estimate,  but  It  would  not 
be  less  than  $500.  Nor  can  he  ccMnpute  or 
estimate  tlie  mental  suffering  and  pain 
caused  by  the  injury  and  facts  aforesaid, 
but  he  claims  tha?efor  f475.  By  reason  of 
the  injury  he  had  to  employ  a  physician  and 
Incur  a  physician's  bill  of  f20,  which  be  will 
have  to  pay.  Defendant's  agraits  in  charge 
of  the  train  were  negligent.  In  thait  they 
failed  to  blow  the  locomotive  whistle,  or  to . 
check  and  keep  cheddng  ttie  speed  of  the 
train,  as  required  by  section  708  of  the  Code. 
The  whistle  was  not  blown  until  it  was  with- 
in 20  yards  of  the  croe^ng.  and  after  the 
imminence  of  a  collision  was  apparent  both 
to  plaintiff  and  defendant's  agents.  The 
speed  of  the  locomotive  was  not  checked,  and 
no  effort  was  made  to  check  it. 

At  the  close  of  the  evidence  for  plaintiff, 
defendant  moved  for  a  nonsuit  ui>on  the  fol- 
lowing grounds:  Because  the  evidence  for 
plaintiff  failed  to  make  out  a  case  ^titling 
him  to  recover;  because  the  evidence  for 
plaintiff  failed  to  show  that  any  n^llgence 
of  defendant  was  the  real  and  proximate 
cause  of  the  injury;  because  the  evidence 
of  the  plaintiff  shows  that  the  real  and 
proximate  cause  of  the  Injury  was  the  fright 
of  the  horse,  catised  by  tiie  blowing  of  the 
whistle  and  noise  of  the  train  and  the  sud- 
den appearance  of  defendant's  cara.  and 
nothing  else;  because  the  evidence  does  not 
show  that  the  speed  of  the  train  or  failure 
of  the  engineer  to  comply  with  section  70S 
of  the  Code  was  the  real  and  proximate 
cause  of  the  Injury;  and  because  the  evi- 
dence failed  to  ^ow  that  the  appearance  of 
the  train  and  noise  of  tlie  whistle  and  nun- 
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hUxtg  at  the  train  was  other  than  la-wful  and 
reaoonable.  Tbe  motlcii  was  oremiled,  to 
which  ruUnc  defendant  excepted  pendente 
llt^  and  as  to  It  anlgned  wror  In  its  final 
hill  of  excepdocH. 

There  was  a  verdict  for  plaintiff  for  $37S, 
and,  defendant's  motion  for  a  new  trial  being 
OTerruled,  it  excepted.  The  motion  was  up- 
on the  general  grounds  that  the  verdict  was 
contrary  to  law,  evidence,  etc  Fnitlter,  be- 
cause the  conrt  erred  In  allowing  plaintiff  to 
testily  as  follows:  "I  stopped  at  Puckett's 
gate,  and  asked  a  young  lady  if  the  passenger 
train  due  at  4:40  had  passed.  I  was  lo<^£lng 
for  that  to  come  along  about  that  time. 
Didn't  know  anything  about  freights,  but  she 
Bald,  *No;  that  It  hadn't  come,  but  there  were 
several  freight  trains  that  would  come  up 
first'  And  I  asked  how  long  before  they 
would  be  due,  and  I  think  she  asked  Mrs. 
Jones  how  long  before  they  would  be  due^ 
She  camte  back  to  the  front,  and  told  me  I 
would  have  plenty  of  time  to  get  over."  This 
testimony  was  objected  to  by  defeodant,  be- 
cause it  should  not  be  bound  by  such  a  con- 
versation with  a  third  party,  because  it  was 
hearsay  testimony,  and  because  it  was  Dlegal 
and  Inadmissible.  It  appears,  from  a  state- 
ment In  the  motion,  that  this  testimony  was, 
when  first  offered,  rejected  on  objection  of  de* 
fendant,  bat  afterwards  defendant  read  in  ev- 
idence the  Interrogatories  of  Mrs.  Jones  and 
Miss  Landers  giving  this  version  of  said  evi- 
dence, and  the  court  then  allowed  plaintiff 
to  testify  as  above  stated.  Brror  In  charging: 
"The  burden  of  proof  Is  on  the  plaintiff  to 
make  out  his  case.  He  mast  show,  first,  that 
he  was  Injured  In  the  manner  as  set  out  in 
the  declaration;  and  when  his  proof  goes  to 
that  extent  of  showing  the  injury,  then  the 
burden  of  proof  Is  on  the  defendant  to  show 
that  it  was  not  liable,  or,  in  other  words,  to 
show  that,  at  the  time  of  the  alleged  injury, 
it  used,  through  Its  agent,  all  ordinary  and 
reasonable  care  to  avoid  the  Injury,  or  to  show 
that  the  plaintiff  could  have  avoided  the  in- 
jury by  the  exercise  of  ordinary  care  on  bis 
part  at  the  time  of  the  transaction,  or  to 
show  otherwise,  as  contended  by  defendant, 
that  it  Is  not  liable."  Alleged  to  be  error  be- 
cause vague  and  uncertain;  further,  because 
the  doctrine  of  contributory  n^llgence  Is  en- 
tirely eliminated;  further,  because  defendant 
was  put  upon  strict  proof  to  show  It  was  not 
liable.  Independent  ot  any  law  applicable  to 
plaintiff's  diligence.  Brror  In  charging:  *T. 
also  read  yon  this  as  the  law  applicable  to 
this  case:  Relative  to  a  traveler  on  a  public 
road,  driving  an  animal  attached  to  a  vehicle^ 
and  approaching  a  railroad  crossing  ovei 
which  he  Is  about  to  pass,  the  railroad  com- 
pany is  under  a  duty  to  obey  the  reaulre- 
ments  of  section  70&  of  the  Code,  ^niat  Is  the 
section  which  I  read  you  about  checking  the 
trains.  And  if,  by  reason  of  Its  failure  to 
observe  this  duty,  the  locomotive  cwnes  with- 
in sncb  dose  proximity  to  the  animal  that  It 
takes  fright,  rons  away,  and  Injuiy  resnlts 


to  the  person  in  ecmseciuence  of  b^ng  thrown 
from  the  v^cle,  the  company  Is  liable  for 
SQch  injury,  altlwugh  there  was  no  actual 
contact  between  the  locomotive  and  the  ve- 
hicle or  its  occupant"  Alleged  to  be  aror 
because  not  warranted  by  the  facts;  further, 
because  not  Justified  either  by  the  pleadings 
or  proof;  further,  because  the  charge  shutv 
off  what  had  been  previously  charged  as  to 
plaintifrs  diligence  or  negligence;  further,  be- 
cause it  presents  plaintiff's  case  too  strongly, 
while  It  ignores  entirely  the  defense.  Error 
in  charging:  "Tlie  plaintiff  must  show  that 
he  was  Injured,  and  he  must  show  that  that 
was  the  proximate  result  of  the  negligence  of 
the  defendant  or  its  agents  in  the  running  of 
the  cars;  and  you  look  to  the  evidence,  and 
see  what  injury,  if  any.  the  plaintiff  sustain- 
ed, and  what  was  the  cause  of  the  injury; 
and,  tf  yon  find  that  the  cause  was  as  con- 
tended for  by  plaintiff,  then  he  would  be  en- 
tiUed  to  recover."  Alleged  to  be  error,  be- 
cause It  ignored  defendant's  contention,  while 
prominence  was  given  to  plaintiff's  conten- 
tion, and  because  botli  contentions  should 
have  been  charged  In  the  same  connection. 
Brror  In  charging:  "He  would  be  entiUed  to 
recover,  also,  for  lost  time,  In  consequence  of 
tlie  Injury  sustained.  You  look  to  the  evi- 
dence, and  see  how  much  time  he  did  lose,  and 
what  his  time  was  worth.  And  look  to  the 
proof.  The  proof  must  show  that  he  has  lost 
time,  and  that  his  time  was  valuable;  and  that 
amount,  whatever  you  find,  if  you  find  any- 
thing, would  be  added  to  the  other  two  Items 
of  pain  and  suffering  and  medical  attention, 
and  th^  lost  time.  The  aggregate  of  these 
three  Items  would  amsUtute  your  verdict,  In 
the  event  you  find  for  the  plaintiff."  Alleged 
to  be  error,  because  there  was  no  allegation 
In  the  pleading  for  lost  time,  and  bacanae 
thwe  was  no  evidence  oX  lost  time. 

Payne  &  Tye  and  J.  W.  Hania,  for 
plaintiff  In  error.  A.  8.  Johnson  and  J.  M. 
Ned,  for  detttidant  In  uror. 

PB&  OUSIAM.  Judgment  lerened. 

m  Ob.  lOS) 

JONBS  V.  BOMB  GBOGBBT  CO. 

(Sni^eme  Conrt  of  Ge(»Tia.    May  19,  1896.) 

CoKTiHOAHCS— Assixca  ov  WiTMsss— Exsctmos 
— CuiH  or  TaiRD  Partt. 

Tbetc  was  no  error  in  ov^roilQE  the 
motion  to  continae,  and  the  vodlet  was  clearly 
ri^  both  upon  the  law  and  the  facts. 

(Syllabus  by  the  Coort.) 

Error  from  superior  court,  Floyd  county; 
W.  T.  Tumbull,  Judge. 

Action  by  the  Home  Grocery  Company 
against  J.  M.  Jones.  Judgment  for  plain- 
tiff. On  levy  of  execution,  Sallie  B.  Jones 
claimed  the  property.  Judgment  for  plain- 
tiff, and  claimant  brings  error.  Affirmed. 

The  following  Is  the  official  report: 
Bzecotlmis  in  favor  of  the  Borne  Qrocery 
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Company  against  J.  U.  Joneo,  based  upon 
Judgmenta  of  January  8,  1894,  were  levied 
upon  a  certain  tract  of  land,  which  waa 
claimed  by  the  wife  of  Jones.  The  proper- 
ty was  fonnd  subject,  and,  claimant's  mo- 
tion for  new  trial  being  overmled,  she  ex- 
cepted. The  motion  was  upon  the  general 
grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.  Also,  l)ecause  It  was 
contrary  to  a  specified  portion  of  the  charge. 
Further,  because  the  court  erred  In  overrul- 
ing a  motion  for  continuance  made  by  Jones 
upon  the  following  grounds  and  evidence: 
Jones  testified  he  had  a  witness  absent, 
named  Qriffin,  who  resided  In  Floyd  county. 
Was  not  mailing  the  moUon  for  delay,  and 
expected  him  at  next  court.  Expected  to 
prove  by  Grlfiln  that  Grlt&n  worked  In  the 
store  on  Bridge  street  with  Jones  during 
1893;  that  arlUin  knew  how  claimant  work- 
ed and  ran  the  restaurant  business;  that 
Orlffln  had  been  subpcenaed.  How  he  knew 
Griffln  had  been  subpoenaed  was  "that  this 
was  not  drawn  for  Wednesday,"  and  on 
Tuesday  be  obtained  a  subpoena,  and  handed 
it  to  the  sheriff,  with  directions  where  Griff- 
in lived.  The  sheriff  stated  that  he  sent 
the  Bubpcena  by  one  of  the  bailiffs  to  Griff- 
in's home;  that  Griffln  was  not  at  home, 
but  at  work  on  section  for  railroad,  and 
word  was  left  for  it  to  be  handed  to  him 
on  his  return  at  night  This  showing  for 
continuance  was  made  about  12  o'clock  on 
Thursday.  In  a  note  to  this  ground  the 
court  states:  "This  case  was  reached  in  Its 
order  for  trial  on  the  docket,  and  on  the  Sat- 
urday preceding  it  was  set  for  trial  on  Mon- 
day following,  and  reached  for  hearing  on 
Thursday.  No  reason  was  given  why  the 
witness  had  not  been  subpcenaed  before" 

Upon  the  trial  Jones  testified:  During  the 
entire  year,  18U3,  he  did  a  grocery  and  res- 
taurant business  in  a  store  on  Bridge  street, 
In  Rome,  and  ran  an  open  account  with  dif- 
ferent merchants  and  with  plaintiff,  paying 
money  to  plaintiff  at  various  times  during 
the  year  en  his  account.  That  about  the 
last  of  November  or  first  of  December,  1S93, 
be  was  confined  to  his  bed  by  sickness,  and 
while  In  this  condition  his  business  went  all 
wrong.  Nothing  was  being  done,  and  his 
creditors  were  pressing  him  for  payment 
That  he  saw  he  could  not  bridge  over,  and 
about  December  1,  18D3,  turned  over  his  en- 
tire stock  of  goods  to  his  creditors;  also, 
his  notes  and  accounts,  to  be  equally  di- 
vided among  them.  That  during  1893,  up 
to  his  failure,  there  was  a  restaurant  in  the 
rear  of  his  storeroom,  and  his  wife  conduct- 
ed the  business,  did  some  of  the  cooking^ 
washing  of  dishes,  waitlog  on  the  tables, 
and  looking  after  the  restaurant,  and  used 
to  turn  over  to  him  about  |25  to  $30  per 
month,  which  went  into  his  business.  That 
In  November,  1S93,  she  complained  she 
would  have  to  quit  the  restaurant  work,  as 
she  was  tired  of  It,  for  she  got  nothing  out 
of  It,  and  unless  he  paid  her  for  her  services 


she  was  going  to  quit  That  thereupon,  to 
keep  her  at  work  In  the  restaurant,  he  agreed 
to  pay  her  something  for  her  services,  and  a 
few  days  afterwards,  on  November  20,  1803. 
made  her  the  deed  to  the  property  levied 
on.  That  the  property  is  worth  (ISO.  GlahX)- 
ant  testified,  corroborating  her  husband's  ev- 
idence. The  deed  was  Introduced,  the  con- 
sideration therein  stated  being  labor  per- 
formed by  Mrs.  Jones  for  Jones  In  hia  mer^ 
chandlse  and  restantant  business,  and  l0¥« 
and  affection. 

Plaintiff  introduced  the  executions,  snd  tes- 
timony to  the  following  effect:  Plaintiff  sold 
Jones  large  amounts  during  the  spring  of 
1893,  some  In  the  summer,  and  a  big  lot 
more  in  September  and  Octot>er.  1803.  HIa 
account  was  nearly  balanced  for  the  spring 
sales,  but  plaintiff  could  get  nothing  out  of 
him  for  the  latter  sales  untU  Jones  f&lled, 
which  was  November  or  December  1. 
1893.  Jones  then  turned  over  fats  entire 
stock  of  goods  to  his  creditors,  bat  there  Is 
a  balance  of  nearly  11200  still  unpaid  plain- 
tiff. Jones  stated  to  a  witness,  on  an  occa- 
sion when  the  witness  was  trying  to  collect 
plaintiff's  debt,  shortly  before  Jones  failed, 
that  he  (Jones)  was  insolvent  and  In  a  fail- 
ing condition  when  the  deed  was  made. 
Jones  was  running  a  restaurant  in  sepa- 
rate apartments  from  his  grocery  business. 
When  Jones  failed  he  owed  the  Simpson  Gro- 
cery Company  about  ^300.  His  account  had 
never  been  entirely  paid  up  with  said  com- 
pany since  1S92,  and  Is  not  paid  up  now. 
Jones  turned  over  to  his  creditors  his  stock 
of  goods,  accounts,  etc,  about  Deceml>er  1, 
1893,  which  paid  about  30  or  60  per  cent  of 
the  debts  of  the  creditors  to  whom  the  stoiSc 
of  goods  was  turned  over.  Jones  Is  now  In- 
solvent On  one  occasion  he  told  a  witness 
that  he  owned  the  place  in  dispute,  and  that  It 
was  worth  about  9250^ 

Hal  Wright,  for  plaintiff  In  error.  J.  B. 
Dean  and  A.  O.  Bwli«,  for  defendant  In 
error. 

FEB  OUBIAM.  Judgment  afllnned. 


<M  Oa.  UB) 
TOWNSBND  T.  WABBBN  «t  aL 
(Supreme  Court  of  Qeorgia.    May  19,  1800L; 
Huau  CoapUB  —  Riobt  or  Fatbbb  to  Ccstudi 
OP  Cbilo. 

The  law  of  this  case  is  settled  by  the  de- 
(daion  of  this  court  in  Bently  t.  Terry,  Ga. 
555,  and  the  evidence,  though  coDflict:ii£,  being 
amply  suBicieDt  to  sustain  the  jadgiueat  reu- 
dered  by  the  ordinary  upon  the  writ  ot  hiibeas 
corpus,  there  was  no  errur  iu  overruling  the  V9r- 
tiorari,  and  thus  affirming  that  judgment. 
(SyUabus  by  the  Court) 

Error  from  superior  court;  ^yd  county; 
W.  T.  TumbuU,  Judge. 

Petition  to  the  ordinary  by  W.  F.  Town- 
send  against  George  W.  Warren  and  another 
for  halieas  corpus.  There  was'  a  Judgment 
for  defendants,  and  petitions  brought  cer> 
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tlonri  to  the  Buperlor  conrt,  and  £rom  a 
Judgment  OTerroUns  tbe  aanoe  be  turinss  et^ 
nr.  Afflrmed. 

Tbe  following  la  ths  o£Qlcial  reimrt: 
la  Aueust,  1804,  W.  F.  Towosend  preBent- 
*d  tu  the  ordUiai?  of  Floyd  county  Us  peti- 
tion for  babeas  corpus  against  George  W. 
and  Mary  Warren,  alleging:  He  is  tbe  fa- 
ther of  a  girl  cblld  4  years  old,  named  Ad- 
dle, and  as  such  Is  entitled  to  her  custody. 
Defendants  have  the  custody  of  tbe  child, 
and  keep  Iter  confined  on  their  premises, 
under  the  pretense  that  petitioner  commit- 
ted her  to  them,  to  be  by  them  controlled, 
reared,  and  educated  until  she  should  arrive 
at  the  age  of  2L  Petitioner  never  commit- 
ted the  custody  of  the  child  to  them  any 
longer  ttan  it  was  In  accord  with  his  wishes 
for  bor  to  remain  with  them,  and  be  now 
deslreu  to  assume  the  custody,  etc,  of  the 
child.  Res[>ondents  answered  that,  at  the 
death  of  the  mother  of  tbe  child,  petitioner 
gave  her  to  them  to  rear  and  educate  aa 
their  own  till  she  should  be  fully  grown, 
petitionei-  at  the  time  not  being  able  to  care 
for  her  on  account  of  her  tender  age;  that 
it  waa  at  the  earnest  solicitation  of  pe^tlon- 
er  that  they  took  the  child  to  rear,  and  they 
then  refused  to  take  her  unless  petitioner 
would  renomtce  ail  right  to  her  custody  and 
control,  which  be  did,  and  delivered  tbe 
custody  and  control  of  the  child  to  them;, 
that  they  accepted  the  child  upon  these 
terms,  and  have  cared  and  provided  for  it 
as  their  own,  and  have  become  much  attacb- 
ed  to  it;  that  they  are  able  to  care  for  and 
suitably  rear  tbtj  child;  that  petitioner  is 
vei7  poor,  and  cannot  give  the  child  such  a 
home  as  it  now  enjoys;  and  that  defendants 
have  always  allowed  petitioner  and  the 
child's  brothers  and  sisters  to  visit  their 
home,  and  treated  each  of  them  with  the 
ntmofit  kindness.  The  evidence  upon  the 
hearing  was  conflicting  as  to  the  terms  upon 
which  petitioner  committed  the  custody  and 
control  of  the  child  to  defendants.  There 
waa  evidence  that  he  was  poor;  that  he  has 
always  provided  well  for  his  family  for  a 
man  In  his  circumstances,  and  was  always 
kind  and  affectionate  to  his  wife  and  chil- 
dren; that  defendant  Warren  Is  In  easier 
circumstances  than  petitioner,  and  better 
able  to  provide  for  the  child;  that  petitioner 
lives  comfortably,  though  bis  borne  Is  not 
so  good  as  Warren's;  that  petitioner  has 
never  contributed  anything  to  the  child's 
support  since  the  Warrens  have  had  her; 
and  that  the  Warrens  are  good  people,  com- 
fortably situated,  and  able  to  raise  and  at- 
tend to  a  child.  The  ordinary  adjudged  that 
defendants  were  entitled  to  the  legal  cus- 
tody and  control  of  the  child  till  she  arrived 
at  tbe  age  of  21  years. 

Petitioner  took  the  caase  by  certiorari  to 
the  superior  conrt,  alleging  that  the  Judg- 
ment of  the  ordinary  was  erroneous,  because 
contrary  to  the  evidence  and  the  weight  of 
T.248.R.no.  17—61 


the  evidence;  becanae  the  court  disregarded 
the  right  o<  the  parent  to  tbe  custody  of  his 
child;  because  the  court  erred  In  holding 
and  deciding  that  petitioner  was  not  a  fit 
and  proper  persim,  or  was  by  reason  at  his 
poverty  unfit,  to  have  the  custody  and  care 
of  hie  child;  because  ttie  court  heard  evi- 
dence as  to  thb  poverty  of  petitioner  and 
as  to  tbe  wealth  of  defendants,  and  thereby 
the  court  was  Influenced  unfavorably  against 
the  petitioner;  because  the  evidence  did  not 
directly  and  satisfactorily  prove  any  dis- 
tinctly alleged  contract  by  which  petitioner 
had  parted  with  his  right  to  the  custody  of 
his  child;  because  the  evidence  does  not 
show  that'  petitioner  had  relinquished  his 
right  to  said  custody  by  any  clear,  deflnite, 
and  certain  contract;  because  tbe  proof  does 
not  show  that  the  parties  all  understood  the 
contract  alike,  and  In  the  same  sense;  be- 
cause there  was  no  contract  proven  by  which 
defendants  were  bound  to  support,  maintain, 
and  eduoite  the  child  for  any  definite  and 
certain  length  of  time;  and  because  the  evi- 
dence all  shows  that  petitioner  never  at  any 
time  understood  that  he  was  rellnqulstting 
his  ri^bt  to  the  custody  of  the  child  until  It 
should  arrive  at  tbe  age  of  21  years.  The 
certiorari  was  overruled,  and  to  this  ruling 
petitioner  excepted,  alleging  that  tbe  court 
erred  In  overruling  tbe  certiorari  on  each 
of  the  grounds  ot  error  alleged  therein,  and, 
further,  that  the  certiorari  should  have  been 
sustained,  because  tbe  contract,  if  any  was 
proved,  by  which  the  father  released  the 
custody  of  his  child,  was  not  a  voluntary 
contract  The  evidence  upon  the  latter 
point  was.  In  brief,  that  the  petitioner  turn- 
ed the  child  over  to  the  defendants  a  few 
days  after  tbe  death  of  his  wife,  when  be 
waa  m  great  mental  and  financial  trouble, 
having  Just  lost  his  wife,  and  gone  through 
the  expense  of  her  Illness. 

FonchA  ft  FowbA.  fnr  irialntiS  In  eiror,  O. 
A.  H.  Harris,  for  defUidanta  In  criw. 

PBR  GUBIAIC.  Judgment  affirmed. 


<»  Oa.  107) 

McKBEl  V.  GEORGIA  COTTON  OIL  CO. 
(Supreme  Court  of  Georgia.    May  19,  1896.) 
LiABiuTT  OF  Emplotek  or  Debtor  as  Garnisbbb. 

ThlB  case  Is  controlled  by  the  decision  of 
this  court  in  Wagon  Co.  v.  Lowry,  19  S.  E.  MH9, 
04  Oa.  614.    See,  also,  Beinhart  v.  Soap  C<>.,  83 


Attadim.  NiO. 

(SyliabuB  by  the  Court) 

Error  from  sU[>erIor  cotirt,  Floyd  county; 
W.  T.  Tumbull,  Judge. 

Action  by  W.  L.  McKee  against  one  Towers 
In  which  the  Georgia  Cotton  Oil  Company 
was  summoned  as  garnishee.  There  was  a 
Judgment  for  the  garnishee,  and  plaintiff 
brings  error.  Affirmed. 
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The  foDowlng  Is  the  ofSdal  report: 
McKee  sued  Towers,  and  on  April  28,  1898, 
had  BTunmonH  of  garnishment  Issued  to  the 
Georgia  Cotton  Oil  Company.  On  December 
25,  1893,  said  company  answered,  denying  In- 
debtedness, etc.  The  answer  was  traversed, 
and  upon  the  trial  of  the  Issue  made  by  the 
traverse  the  Jndge  presiding  directed  a  ver- 
dict for  the  garnishee.  Plaintiff  moved  for 
a  new  trial  upon  the  graieral  gronnda,  and  be- 
cause the  court  erred  in  directing  the  verdict. 
The  motloD  was  overruled,  and  he  excepted. 

Upon  the  trial  plaintiff  Introduced  his  exe- 
cution against  Towers,  based  on  a  Judgment 
obtained  September  27,  1883;  also  the  8um- 
mons  of  famishment,  answer,  and  traverse, 
W.  3.  Colhran,  for  plaintiff,  testified:  "I  am 
cashier  of  the  garnishee,  keep  Its  books,  and 
have  done  so  since  April,  1891.  Towers  bas 
charge  of  the  mill  of  the  garnishee  at  Rome, 
and  It  pays  him  $208.33  a  month.  He  was  In- 
debted to  the  garnishee  $165.23  when  the  gar- 
nishment was  levied.  He  draws  money  at 
any  time.  I  conld  not  say  he  had  any  regu- 
lar pay  day.  He  can  get  money  when  he 
wants  it  His  salary  Is  paid  at  the  end  pf  the 
month.  On  AprH  28th  he  owed  the  garnishee 
$165.23.  On  June  1,  1893,  his  account  was 
balanced,  and  the  garnishee  owed  him  noth- 
ing. In  the  month  of  June  his  salary  was 
$^.33,  and  he  received  that  amomit  In  June. 
On  July  Ist  the  account  was  balanced.  He 
was  Indebted  to  the  garnishee  about  all  of 
June  up  to  the  30th,  until  his  account  was 
credited  with  his  salary..  &e  did  not  become 
indebted  any  more  in  June.  On  June  4th  he 
was  indebted.  On  June  3d  he  was  charged 
with  $144.77.  The  next  day  be  was  charged 
with  any  money  was  oh  June  5th,  chaise  of 
$8.  The  next  day  was  June  10th,  charge  of  $©1. 
The  next  was  June  23d,  charge  of  $2.30.  The 
next  charge  was  July  3d.  July  1st  the  ac- 
count showed  no  entry.  His  account  was  bal- 
anced on  June  30tb.  On  July  31st  he  drew 
$182.87.  On  August  1st  his  account  was  bal- 
anced. That  means  be  owed  nothing  to  them, 
nor  they  to  him.  On  September  1st  it  bal- 
anced. On  September  2d  there  was  a  charge 
of  $21.^.  On  the  eth,  a  charge  of  $64.30. 
On  September  25th  he  owed  the  garnishee 
$150.76.  The  amount  credited  to  him  on  June 
Ist— his  salary  up  to  September  25th— was 
$624.90.  He  was  credited  with  three  months' 
salary.  He  had  no  credit  from  the  1st  to  the 
25th  ot  S^tember.  He  was  charged  with 
some  money,  but  he  was  not  credited  until  the 
30th  of  September.  He  was  charged  with 
$784.76  from  June  1st  until  September25th.  His 
account  on  April  28th  showed  he  was  indebted 
to  the  garnishee  $165.23.  The  next  item  char- 
ged to  him  was  $95.  April  29th;  May  5tb, 
$126.80;  May  24th.  $20;  May  27th,  $9;  May 
3l8t,  $68;  Jane  3d,  $144.77;  June  6th,  $8; 
June  10th,  $61;  June  23d,  $2.80;  July  3d, 
$182.87;  July  15th,  $13.60;  July  18th,  $13; 
July  27th,  $4.19;  August  0th,  $154.97;  August 
26th,  $23.50;  August  1st,  $44.62;  August  29th, 
$4.06;  Sentember  2d,  $21.92;  September  6tb, 


$64.80;  September  ISth,  $15.63;  September 
20th,  $19.91;  September  26th,  $10  and  $8- 
Tow«s  was  employed  by  the  month,  and  can 
be  discharged  at  the  end  of  any  month  during 
the  year  that  the  garnishee  may  see  fit.  That 
Is  the  way  I  consider  myself,  and  I  am  em- 
ployed by  the  month.  I  could  not  say  wheth- 
er he  made  a  contract  on  the  1st  of  January 
for  1885.  I  do  not  think  he  did.  On  the  29th 
of  April  a  credit  was  entered  on  his  accomit 
for  $208.33,  his  salary  for  April,  and  at  the 
end  of  each  succeeding  month  up  to  Septem- 
ber he  was  credited  with  a  similar  amount,  his 
salary  for  such  month.  On  June  30th  be  was 
credited,  by  cash,  $774;  on  July  31st,  by  cash. 
$541;  on  August  31st,  by  cash,  $18.82.  The 
condition  of  his  account  Just  prior  to  April 
28th— the  month  prior— was,  he  was  Indebted  to 
the  company.  On  March  Slst  he  owed  it  $36.02. 
On  March  16th  he  owed  It  $206.53.  On  June 
30th  he  owed  it  $774,  and  paid  It  that  amount 
to  make  his  account  balance.  On  July  Slst  he 
owed  it  $541,  and  paid  it  that  amount  for  the 
same  purpose.  On  August  Slst  he  owed  It 
$18.32,  and  paid  it  that  amount  to  make  It 
balance.  The  various  items  charged  to  him 
on  his  account  were  money  be  bad  collected 
from  different  parties  owing  the  mill,  and  In- 
structed me  to  charge  to  him.  None  of  the 
Items  are  for  money  paid  out  of  the  assets  of 
the  mill,  or  for  money  that  cfaedc  was  given 
to  him  for.  He  would  collect  the  money  from 
various  parties,  and  report  that  he  had  collect- 
ed It,  and  hold  it  out,  and  have  me  charge  it 
to  him.  If  at  the  end  of  the  month  he  had 
collected  and  held  out  more  than  his  salary, 
he  would  pay  me  the  difference.  This  ex- 
plains the  credits  of  cash.  Q.  Wben  you  stat- 
ed on  your  examination  yesterday  he  drew 
money,  you  meant  be  got  It  In  this  way?  A. 
I  don't  remember  saying  he  drew  money.  I 
said  he  was  charged  with  It,  and  that  was 
what  I  meant  to  say.  He  was  charged  with 
it  at  his  direction.  His  salary  was  due  on  the 
last  day  of  the  month,  which  was  the  gar- 
nishee's pay  day.  None  of  the  employes  are 
employed  except  by  the  month,  and  their  sala- 
ries are  due  at  the  end  of  the  month,  and  not 
before.  Towers,  as  well  as  myself,  is  onploy- 
ed  by  the  month  and  not  by  the  year.  There 
was  no  time,  from  April  2Sth  until  September 
25th,  ttiat  the  garnishee  owed  Towers  any- 
thing. He  was  Indebted  to  it  during  that 
whole  time,  except  at  the  last  of  the  month- 
I  do  not  know  of  Towers  having  a  contract 
with  the  mill.  I  think  and  believe  he  has  no- 
contract  by  the  year.  I  charge  any  amount 
to  him  that  he  tells  me  to  charge.  He  can 
take  money  when  he  wants  it.  if  he  were  to 
make  a  check  to  me,  to  be  charged  to  him.  It 
would  have  to  be  countersigned  by  me.  If  I 
had  money  in  the  mill,  and  he  were  to  come, 
and  want  me  to  let  him  have  it,  I  would  do  It 
If.  after  he  collects  the  mon^,  and  wants  It 
he  tells  me  to  charge  It  to  him,  I  do  It  When 
he  collected  money  outside,  he  reported  it  to 
me,  and  I  charged  It  to  him,  and  gave  the  par- 
ties from  whom  he  collected  it  credit  for  the 
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same.  I  think  Mr.  Towers  was  served  wltb 
a  snnmioiis  of  garnishment.  None  of  the 
items  charged  to  him  were  taken  up  by 
checlis.  The  Items  for  merchandise  were  en- 
tered on  the  daybook.  I  know  that  my  salary 
was  paid  1^  tbe  month." 

Beece  &  Denny  and  Bnnls  ft  Starling,  for 
plaintiff  In  enor.  Dean  ft  Dean,  and  Hal- 
stead  Smith,  for  defendant  In  error. 

FEB  OUBIAM.   Judgment  affirmed. 

ATKINSON,  pnnidwtially  absoit,  and 
not  preaidlng. 

(S9  Oa.  lU) 

'lumpsin  t.  SOUTHBRN  RT.  00. 
(Snimme  Conrt  of  Georgia.    May  19, 1896.) 
Hastib  Amt  Bbrtaxt— 'AonoH  vor  iNiDBisa  — 

CONTRIDDTORT  NkeUOBKOB. 

1.  The  evidence  for  the  philntlff,  who  was 
in  the  etoployment  of  the  defendant  as  a  night- 
watchman,  Bliowing  that  its  other  employte, 
who  were  engaged  m  dHlUng  cars  and  making 
np  trains  in  an  extensiTe  yard,  where  large 
D ambers  of  cars  were  being  constaotly  moved 
and  shifted  at  all  tionrs,  were  under  no  dnty  of 
giviDg  him  notice  when  they  were  about  to  put 
a  car  or  cats  In  motion;  and  tbe  proper  infer- 
ence from  Ilia  own  testimony  being  that  it  was 
incumbent  on  tiim,  for  liis  own  (notection,  to  in- 
form them  when  he  was  atK>nt  to  enter  or  climb 
upon  a  standing  car;  and  it  appearing  that  he 
was  injured  at  night  by  the  sudden  movement 
of  a  car  laden  with  lumber,  upon  which  he  bad 
climbed  without  informing  the  company's  serv- 
ants, in  charge  of  tlie  engine  by  which  the  car 
was  pnt  in  motion,  of  his  intention  to  get  upon 
it,  and  that  they  nelth^  knew  nor  conld  have 
known  of  his  presence  there<»i;  and  it  not  ap- 
pearing that  they  were,  relatively  to  him,  m 
any  respect  neghgent  in  -the  manner  of  doing 
their  work,— the  conrt  was  right  in  granting  a 
nonsuit. 

2.  None  of  the  varioos  rolinga  complained 
of  in  the  bill  of  exceptions,  relating  to  matters 
other  than  tlie  granting  of  the  nonsnl^  are  of 
material  consequence. 

(Syllabus  by  the  Conrt.) 

Error  from  city  court  ojC  Floyd;  O.  A.  H. 
Harris,  Judge. 

Action  by  B.  T.  Lnmpkln  against  tbe  South- 
ern Railway  Company.  There  was  a  Judg- 
ment of  nonsnlt,  and  plaintiff  brings  error. 
Affirmed. 

The  following  is  the  official  report: 
Lnmpkln  sued  the  railway  company  for 
damages  from  personal  Injuries,  allegiag, 
among  other  things,  that  at  the  time  In  qnes- 
tton,  while  he  was  engaged  in  the  discharge 
of  his  duties  as  night  watchman  in  the  yards 
of  defendant  in  East  Rome,  he  found  it  nec- 
essary to  go  upon  and  stand  upon  one  of  the 
standing  flat  cars  in  the  yard;  that  while  he 
was  BO  standing  upon  the  car,  without  warn- 
ing or  intimation  to  him,  a  train  of  cars  at- 
tached to  an  engine  was  driven  with  such 
great  force  and  violence  against  the  train  or 
section  of  cars,  upon  one  of  which  he  was 
standing,  that  he  lost  his  balance,  and  was 
thrown  from  the  car  and  injured.  By  amend- 
ment, made  during  the  trial,  he  alleged  that 


the  train  of  cars  attached  to  the  engine  was 
first  driven  against  other  cars  standing  upon 
the  same  tnu^  and  the  cars  first  struck  ran 
several  car  lengths,  with  violence  and  force, 
as  alleged,  against  the  cars  upon  which  plain- 
tiff was  standing,  and  thereby  caused  tbe 
Injury.  At  the  conclusion  of  the  evidence 
for  plaintiff,  the  defendant  moved  a  non- 
suit upon  the  grounds  (1)  that  the  evidence 
showed  that  plaintiff,  by  the  use  of  ordinary 
care,  could  have  avoided  any  negligence  and 
avoided  the  Injury,  and  that,  whether  there 
was  want  of  ordinary  care  or  not,  any 
amount  of  negligence,  operating  directly  or 
indirectly  to  cause  the  Injury,  would  prevent 
bis  recovery;  (2)  that  there  was  no  evidence 
of  n^ligence  against  defendant,  and  that 
the  allegations  In  the  declaration  w^re  not 
sustained  by  evidence;  (S)  that,  if  said  alle- 
gations were  sustained,  It  would  still  not 
show  negligence  In  defendant  under  the  evi- 
dence; (4)  that  plaintiff,  as  an  employ^  of  de- 
fendant, took  upon  himself  risks  usual  and 
Incident  to  his  employment,  and  the  evidence 
showed  that  the  Injury  occurred  from  such 
a  risk,  and  that,  If  this  were  not  true,  It  was 
only  an  nnavoldable  accident,  and  that  plain- 
tiff must  show  that  defendant  was  negligent, 
and  that  he  was  free  from  fault.  The  court 
held  that  It  appeared  that  defendant  was 
not  shown  to  have  been  so  n^ligent  as  to 
entitle  plaintiff  to  recover,  that  It  did  not 
appear  that  plaintiff  bad  been  so  free  from 
fault  as  to  entitle  him  to  recover,  aod  that  It 
appeared  from  tbe  evidence  that  It  was 
probably  an  accident  for  which  defendant 
would  not  be  liable.  The  motion  to  nonsuit 
was  sustained,  and  to  this  ruling,  as  well  as 
to  other  rulings  made  upon  the  trial,  herein- 
after stated,  plaintiff  excepted. 

One  Goodwin  testified:  "I  was  passing 
through  the  yard  when  defendant  was  hurt, 
and  was  about  50  feet  aw^.  Saw  the  lamp 
fall  In  tbe  corner  of  the  car,  and  It  rolled  out 
on  the  outside.  I  conld  not  tell  yon  what 
caused  him  to  fall.  Dont  know  whether 
there  were  any  cars  being  coupled  np  In 
there.  There  were  two  or  three  cars  stand- 
ing on  the  track  where  he  was.  There  were 
two  cars  in  the  bunch  he  was  standing  on,— 
one  a  lumber  car,  which  was  south,  and  the 
other  a  box  car,  north,  of  It  He  was  stand- 
ing on  the  north  end  of  the  lumber  ear,  on 
the  left-hand  side.  There  were  three  cars 
coupled  together  south  of  these  two.  They 
were  box  cars.  The  switch  engine  was  at 
the  lower  end.  I  could  not  swear  how  many 
cars  were  attached  to  It,  but  there  may  have 
been  five,  six,  or  seven.  If  I  was  to  say  that, 
just  before  Mr.  Lumpkin  feU,  the  switch  en- 
gine attempted  to  make  a  coupling,  I  would 
not,  i>06slbly,  tell  tbe  truth.  I  don't  know. 
I  tell  the  truth.  I  don't  know,  air.  I  saw  the 
cars  rolling  up  north  that  were  standing  close 
by  the  cars  plaintiff  was  on  before  he  fell. 
I  saw  two  coming  up.  Coats,  a  flagman,  was 
standing  about  two  or  three  cars  below  or 
above  piatntlfl.   I  could  not  t^  positively. 
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I  know  he  got  to  blm  pretty  4ul<d:  after  he 
got  hurt.  I  could  not  Bay  how  close  the  cars 
attached  to  the  engine  were  to  the  two  cars 
rolling  towards  plaintiff.  I  don't  know.  I 
heard  the  cars  switching  when  I  was  at  the 
depot.  When  X  came  nnder  the  bridge,  I 
head  them  switching  cars  around  there,  just 
before  plaintiff  fell,  as  usuaL  I  was  about 
SO  feet  away,  the'  first  I  knew  anything  about 
the  cars  plaintiff  waa  on  being  moved.  I 
heard  the  cars  bit  It  hit  like  it  always  gen- 
erally hits,— quiet  as  usual.  I  don't  know 
how  far  yon  could  bare  heard  that  tick.  -So 
far  as  that  Is  concerned,  you  can  hear  a  lick 
hit,  on  a  quiet,  still  night  like  that,  maybe, 
from  here  to  Broad  street.  I  could  not  say 
how  far  the  car  plaintiff  was  on  rolled  after 
it  was  struck,  because  I  don't  know.  Well, 
about  the  train,  the  first  lick  was  a  pretty 
moderate  lick;  the  last  lick  hit,  pretty  rapid. 
It  knocked  the  car  plaintiff  was  on,  I  guess, 
about  a  car  length  or  a  car  length  and  a  half. 
I  think  the  box  car  was  on  the  end  of  the 
section  next  to  the  bunch  of  cars  between 
plaintiff  and  the  other."  On  cross-examina- 
tion witness  testified:  "There  were  three  sec- 
tions,—one  the  engine  was  attached  to.  one 
In  the  middle,  and  one  at  the  north.  PlalnUff 
was  standing  on  the  second  section,  X  think, 
or  the  first  He  was  standing  on  the  middle 
section,  which  was  the  one  which  was  put  In 
motion  by  the  first  blow.  That  first  blow 
was  a  very  moderate  one,  such  as  you  bear 
bit  at  any  time  of  night  They  keep  coupling 
all  nlgbt  Plaintiff  was  engaged  as  night 
watchman,  to  keep  off  thieves,  to  see  that 
no  seals  were  broken,  and  to  see  that  all 
switches  were  In  proper  shape.  I  could  not 
tell  the  distance  between  the  section  of  cars 
the  engine  hit  and  the  middle  one  plaintiff 
was  standing  on.  It  was  alwut  a  car  len^ 
and  a  half  between  the  north  section  and  the 
section  plaintiff  was  standing  on.  That  car 
only  had  to  roll  a  car  length  and  a  half.  The 
lick  given  was  a  very  moderate  one.  The  sec- 
ond lick  seemed  like  It  was  pretty  rapid,— -not 
more  rapid  than  they  generally  are.  They 
frequently  make  them  rapid.  The  yard  is 
very  large,  with  a  great  many  side  tracks, 
and  a  great  many  cars  were  standing  all 
about  there  at  that  time.  Two  switch  en- 
gines were  In  the  yard,— one  on  this  side, 
and  one  on  the  other.  A  great  many  couplings 
take  place  at  night.  If  X  was  standing  un  a 
car,  I  would  t>e  looking  for  a  coupling  at  any 
minute.  That  may  he  expected  by  every- 
body. It  would  be  dangerous,  if  he  were  not 
connected  with  the  crew,  to  go  on  a  car 
without  notifying  the  engineer.  I  won't  say 
positively  that  I  heard  anybody  taOc  with 
plaintiff  about  what  to  do  and  wtiat  not  to 
do.  I  heard  Mr.  Bennett  the  train  master, 
tell  him  that  if  tramps  came  In  on  the  trains, 
to  let  them  pass  through,  and  down  the  road, 
and  not  to  get  them  off  here  in  Rome,  In  tlia 
yard,  and  In  that  way  keep  from  crowding 
the  yard  with  tramps."  On  redirect,  exam- 
ination he  testified:  "Bennett  told  him  that 


in  the  yard  olfice.  I  don't  exactly  know  hoit 
long  before  this  accident,  but  It  was  before. 
Plaintiff  had  been  watchman,  I  expect,  a 
month  or  two.  I  don't  know  how  man? 
months  he  was  watchman  there  In  all.  I 
done  forgot  which  section  of  cars  plaiutlff 
was  standing  on  when  it  first  hit  I  talked 
to  no  one  at  all  about  this  case  after  I  left 
the  office  we  were  in  before  dinner.  Havo 
not  talked  to  anybody  about  nothing,  and 
nobody  has  talked  to  me."  On  reci'OBs  he 
testified:  "Plaintiff  worked  there  In  that  yard, 
to  my  knowing,  three  or  four  months  while  I 
was  there.  Night  couplings  were  golojir  on 
all  the  time." 

Plaintiff  testified:  "I  was  going  down 
through  the  yard.  On  the  main  line  I  looked 
into  the  door  of.  a  car,  across  on  one  of  the 
crosspleces,  and  saw  a  man  standing  in  the 
corner.  The  brakeman  of  ttiat  train  was  on 
the  opposite  side,  and  flashed  Ills  lamp  in, 
and  discovered  another.  I  told  them -to  get 
off,  and  get  out  of  the  yard.  They  crawled 
off  the  car,  and  went  on  down  the  line  under 
a  car.  I  took  my  lamp,  and  looked  Into  the 
empty  boxes  on  the  track,  and  went  on  down, 
and  came  to  a  lumber  car,  loaded  with  lum- 
ber 10  or  18  or  2d  feet  long,' and  the  south  end 
of  the  car  was  Just  a  flat  car,  with  no  rail- 
ing on  it  When  I  got  to  that  car,  I  could  not 
see  on  top  of  the  lumber  in  order  to  search 
for  these  tramps.  I  got  on  the  flat  part  of  the 
car,  and  got  up,  and  put  my  left  hand  on  the 
Inmber,  and  raised  the  lamp  with  my  right 
hand,  when  the  crash  came  from  down  the 
road  up  towards  the  depot  and  knocked  me 
beneath.  A  box  car  was  south  of  where  I 
was  standing.  The  cars  between  those  on 
which  I  was  standing  were  first  struck  by 
the  train  attached  to  the  engine  and  knocked 
against  the  cars  I  waa  standing  upon.  The 
crash  canie  from  the  south,  upgrade,  and 
threw  me  right  backward,  and  I  came  In 
contact  with  the  drawhead  or  something,  and 
tell  square  across  the  rail,  and  jumped  back, 
and  the  brake  beam  of  the  box  car  took  me 
in  the  back,  and  slid  me  along  the  trai^  some 
distance,  and  X  threw  my  feet  lengthwayn. 
and  the  car  rolled  past  on  by  me,  nearly  a 
car  length.  X  don't  know  how  many  cam 
were  south  of  me  when  I  had  fallen.  It  look- 
ed like  four  or  five.  It  is  a  little  upgrade 
from  the  place  where  I  was  hurt  all  the 
way  up  to  the  depot,  and  a  car  without 
brakes  would  not  stand  there,  but  would 
roll  south.  X  fell  because  of  a  sudden  crash 
coming  to  the  cars  from  the  south,  that 
knocked  my  feet  square  from  nnder  me.  1 
had  been  In  the  yard  10  or  11  months.  I 
had  instructions  from  Bennett  the  general 
manager  or  superintendent  to  put  off  the 
tramps.  He  told  me  I  had  been  reported  for 
leaving  parties  on  the  trains,  and  that  there- 
after I  must  keep  people  off  of  the  cars,  and 
out  of  the  yard,  and  that  It  was  my  duty, 
and  I  must  do  it  and  I  was  more  particular 
after  that  than  I  was  before  to  keep  parties 
from  the  yard.   I  wonld  go  on  cars  In  the 
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yard  every  nl^t  two  or  tliree  times.  I  was 
the  only  nlgbt  watchman  at  that  time,  and 
was  on  tbe  cars  every  night  There  were 
several  cars  scattered  In  a  bunch  here  and 
there  about  tbe  yard.  I  did  not  aee  the  mov- 
ing cars  coming  towards  me.  If  I  heard 
them  moving,  I  paid  no  attention  to  th^,— 
jnst  as  other  cars  were  making  a  good  deal  of 
fnsB  In  the  yard,  and  I  was  not  expecting 
sach  a  bard  Uck.  I  have  seen  an  ordinary 
lick  that  dont  give  a  nan  any  jolt  at  all. 
Tbere  were  two  box  cars  and  a  lumber  car 
In  the  banch  I  was  standing  on.  With  an  or- 
dinary strike  to  couple  onto  three  cars,  It 
wonld  not  have  Jolted  me  at  alL  As  compar- 
ed with  other  licks,  it  was  very  bard.  I 
knew,  before  I  got  on.  that  there  was  an- 
other section  between  me  and  the  engine.  I 
was  not  expecting  that  sort  of  a  Uck,  because 
they  generally  couple  to  the  first  section,  and 
then  come  up  and  couple  to  the  other.  They 
ran  against  that  section,  and  ran  up  against 
fbe  section  I  was  on  without  coupling.  The 
eonpler  tmd  not  got  to  that  section.  The  en- 
gine was  blowing  off  steam,  and  there  was 
a  good  deal  of  noise  in  the  yard  at  the  time. 
The  yard  limits  are  about  a  half  mile  each 
way  from  the  depot,  and  the  cars  stand  pret- 
ty mncb  all  oyer  the  yard.  Part  of  my  busi- 
ness was  to  detect  thieves,  and  1  had  to  con- 
ceal myseK  sometimes.  I  did  not  frequent- 
ly hide  myself  to  catch  thieves  up  there  Id 
that  part  of  tbe  yard.  I  did  at  the  lower  end. 
I  went  ov»  the  yard  every  night,  Just  to 
auit  myself.  Nobody  knew  where  I  was  go- 
ing, and  nobody  knew  Just  where  to  find  me 
on  these  expeditions  looking  after  thieves. 
Tht:  switch  engine  crew  generally  knew 
where  I  was.  Always  saw  me,  and  kept  up 
vrith  me.  I  fregu^tly  got  ont  of  their  sight 
Nobody  knew  Just  where  I  was  always. 
They  might  find  me  In  one  part  of  the  yard 
just  SB  readily  as  the  other.  Couplings  were 
going  on  every  night  and  I  knew  they  con- 
stantly coupled  cars.  I  did  not  notify  the 
mglnesr  that  I  was  going  on  that  car.  It 
was  not  oecesaaiy.  I  was  not  connected 
with  that  train  In  any  way.  I  could  not 
have  stayed  off  of  that  car,  and  done  my 
duty.  Nobody  commanded  me  to  go  on  that 
car,  or  to  go  on  cars  on  that  particular  nlgbt. 
I  did  not  know  tbey  were  coupling  up  that 
jiartlciilar  train,  nor  that  the  switch  engine 
was  on  the  track  just  below  me.  Idldnotknow 
whether  the  engine  was  at  work  down  there.  I 
did  not  hear  it  at  all,  and  did  not  know  which 
part  of  the  yard  It  was  In.  I  supposed  It  might 
be  down  there.  That  would  not  bother  me 
at  all.  If  I  had  known  It  was  down  there  on 
that  tracit  I  would  have  gotten  on  that  car. 
There  were  two  fiagmen  connected  with  that 
train,  and  I  suppose  they  were  three  or  four 
car  lengths  from  me,  I  don't  know  exactly 
bow  far.  I  did  not  go  and  tell  one  of  them. 
It  Is  their  business  to  slack  down  the  train 
St  the  proper  time.  I  did  aot  give  a  signal. 
Z  could  not  tell  how  far  south  of  me  was 
tbe  ear  whicb  struck  the  one  I  was  standing 


on.-  Z  saw  the  sectiim  of  cars  there,  I  sup- 
pose about  three  car  lengths.  Tbey  did  not 
move  slowly  np,  but  moved  fast  enough  to 
knock  me  off.  I  did  not  see  It  when  It  came 
and  struck  the  car.  Tbey  struck  it  a  hard 
lick.  I  don't  know  how  fast  It  came.  I 
did  not  see  any  cars  moving  before  I  was 
struck.  If  I  had  looked  down  that  way,  I 
could  not  have  seen  them  moving,  because  a 
box  car  was  in  front  of  me.  If  I  had  stood  on 
tbe  ground,  I  could  have  seen  them  moving. 
When  I  got  on  there  I  knew  I  could  not  see 
a  train  coming  behind  that  box  car.  I  can- 
not say  whether  there  was  one  lick  before 
that  I  fell  from  Both  licks  were  so  near  to- 
gether I  did  not  know  any  distinction  at  all. 
The  car  below  me  had  to  run  alwut  half  a 
car  length  before  it  struck  the  one  I  was  on. 
niere  were  two  cars  between  me  and  the 
space,  and  then  the  space.  I  don't  know  ex- 
actly how  wide  that  space  was,  and  did  not 
say.  In  the  former  part  of  this  ^mlnatlon, 
that  there  was  tbe  space  of  three  or  four 
car  lengths  In  there.  It  was  necessary  to 
strike  tbe  other  section  before  the  car  struck 
tbe  one  I  was  standing  on,  if  they  coupled  it 
np.  They  would  ^ave  to  come  np  to  It  to 
couple.  Very  often  they  come  to  It  without 
making  a  noise.  A  proper  coupling  makes 
very  little  noise;  that  Is,  a  very  moderate 
lick.  I  expected  cars  to  be  coupled  on  at  any 
time  during  the  night  When  I  was  watch- 
ing, they  were  making  up  a  train.  I  suppose 
the  main  body  of  the  train  was  on  the  main 
line.  When  I  got  on  the  car,  I  bad  my  band 
against  the  scantling,  hot  did  not  grab  it  aa 
I  wouM  grsh  to  keep  me  from  falling.  It 
was  not  necessary.  I  was  probably  three  or 
four  feet  from  the  end  of  the  car  wben  the 
blow  was  struck.  When  a  man  Is  standing 
without  holding  to  anything,  a  Uck  of  con- 
siderable force  will  throw  him.  I  never  saw 
them  - couple  that  hard  a  UdE,  and  I  bave 
been  on  them  a  good  many  times.  They  sel- 
dom strike  considerable  licks.  Sometimes 
you  hear  them  bump  all  over  the  yard.  I 
have  heard  tt  hit  a  considerable  Uck.  It 
takes  a  right  smart  Uck  to  throw  a  man  from 
bis  feet  Sometimes  they  hit  a  right  smart 
lick;  very  seldom  and  unusual.  I  have  heard 
them  sometimes  break  drawbeads.  They 
could  not  see  tbe  lamp  down  the  track.  X 
never  thoogbt  anything  about  It  Had  no 
Idea  the  cars  were  coming  together  so  hard. 
I  always  expected  ordinary  Ucks  wben  I  got 
on,  and  guarded  against  them.  I  bad  noth- 
ing to  take  hold  of  to  keep  me  from  faUing, 
if  tbey  hit  a  hard  Uck,  except  the  scantling. 
I  could  have  taken  a  position  on  the  end  of 
the  lumber  car,  and  put  my  hand  against 
the  box  car.  Tbe  lumber  was  about  as  high 
as  my  bead.  Had  to  tiptoe  to  see  on  It 
My  lamp,  held  up,  would  throw  light  over 
tbe  top  of  the  lumber.  I  could  not  stand  ov 
the  end  of  that  car,  and  see  over  the  top 
of  the  lumber,  bucause  of  tbe  posts  right  In 
front  of  the  standards.  Had  to  look  over 
them.   I  conld  not  have  tiptoed  and  doa^  tt 
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because  I  conld  not  bare  seen  over  there. 
The  lamp  would  not  throw  light  over  any- 
thing. It  wonld  not  throw  Ue^t  orer  the 
lumber  car.  It  was  a  very  poor  lamp,  and 
belonged  to  defendant.  I  had  asked  them 
fqr  a  different  lamp.  They  never  gave  me 
one.  I  couldn't  have  hollered  to  that  flag- 
man, because  It  wasn't  necessaxy.  1  could 
hare  hollered.  I  conld  not  have  told  the 
flagmaot  because,  when  I  got  on  the  car,  he 
bad  gone  around  with  the  switch  engine. 
When  I  got  out,  he  was  about  three  cars  dis- 
tant, coming  up  to  me.  I  don't  know  bow 
far  he  was  when  I  got  on.  I  have  no  recol- 
let^on.  as  to  whether  I  looked  for  him 'or 
not  If  I  had  been  looking  out  for  the  train 
to  strike,  I  could  have  prevented  It  probably, 
U  I  had  grabbed  bold  with  a  deathhold.  If 
1  had  been  looking  out  for  an  ordinary  lick, 
I  could  not  have  prevented  this  fall.  An 
ordinary  lick  could  not  have  dealt  me  that 
sudden  a  crash.  If  there  was  a  second  lick, 
I  did  not  know  anything  about  it  I  think 
there  was  only  one.  I  cannot  tell  the  dis- 
tance between  the  section  I  was  oa  and  the 
section  north  of  It  .  I  did  not  know  where 
the  engine  was,  and  dont  remember  when  I 
last  saw  It'  I  never  noticed  wbeQier  there 
was  a  ladder  on  tiie  car  right  in  front  of  me. 
I  could  have  gone  on  the  box  car,  and  looked 
domi  on  the  lumber,  but  did  not  do  it  If  I 
had  gotten  on  top  of  tbe  car,  I  conld  have 
looked  down  the  track,  and  would  have  seen 
tbm  engine,  and  conld  have  seen  the  lumber 
as  well  as  where  I  was.  If  I  had  been  in 
tbe  bcHC  car,  I  conld  have  also  seen  the  en- 
gine as  it  was  coming  baidt,  probably.  Don't 
know  that  I  could.  May  have  seen  It  but 
may  not  hate  known  which  track  it  came 
on.  t'  could  not  have  seen  which  track  it 
was  on,  because  It  came  into  where  several 
indka  came  togeOier.  If  a  section  of  cars 
had  twgnn  to  move,  I  could  .have  seen  It  on 
the  box  car.  It  would  not  have  been  the  saf- 
est there.  It  would  have  knocked  you  off. 
Might  not  have  seen  It  coming  in  time  to  get 
on  the  side.  It  wonld  not  have  been  the 
safest  position  up  there.  It  would  have  been 
higher.  Might  have  seen  tbe  engine.  A  man 
could  grab  a  brake  while  on  the  top  of  a 
box  car  sometimes.  There  waa  a  brake  on 
the  flat  car  which  I  could  have  grabbed,  so 
lis  not  to  get  knocked  off,  at  the  right  end; 
but  there  waa  no  brake  at  the  end  where  I 
was.  I  could  not  get  on  the  other  end,  be- 
cause the  lumber  was  stacked  too  close  to 
That  end.  If  I  had  gotten  on  the  ladder  on 
the  box  car  I  conld  have  seen  over  the  lum- 
ber car.  I  could  have  held  on.  I  have  held 
on  to  the  ladder  several  times.  It  might  have 
knocked  me  off  there.  Gould  have  held 
against  a  heav^y  crash  on  the  ladder.  If  I 
bad  ftllen  from  the  aide,  wonld  probably  have 
Allien  on  the  ground  outside.  I  think  the 
moon  was  shining  a  little  tbAt  night,  but 
can't  tell  how  far  yon  oould  have  seen  a  man. 
Oould  not  see  SO  yards  unless  you  had  a  light. 
I  guess  It  was  not  very  easy  to  see  me;  pret- 


ty hard  to  see  me  when  I  got  behind  the  box 
cars.  A  man  standing  on  llie  en^e  conld 
not  have  seen  me.  He  could  have  seen  the 
light  while  I  was  getting  up,  but  not  after 
I  got  up.  Ton  conld  see  that  poor  lamp  prob- 
ably 200  yards.  I  suppose,  out  from  the 
end  of  the  lumber,  the  braces  were  two  or 
three  feet  If  I  had  ^umlned,  I  could  have 
seen;  but  did  not  examine.  I  reckon  I  can 
reach  two  feet  It  might  have  been  a  little 
better  hold  on  the  brace  than  on  the  scant- 
ling. I  could  not  hold  the  lamp,  and  bold 
with  both  hands.  I  could  have  easily  set 
tbe  lamp  <m  top.  I  did  imt  get  up  there  to 
camp.  I  conld  have  held  with  both  hands  if 
I  bad  been  looking  out  making  myself  en- 
tire safe.  Bennett  never  gave  me  any  In- 
structions to  allow  tramps  to  go  thnmgb.  I 
was  looking  for  an  ordinary  coupling,  prob- 
ably coming  together  and  taking  the  alack 
ont.  Then  is  generally  about  12  UkOub  of 
alack  to  the  csr.  It  generally  knocks  oat  a 
couple  of  slacks.  This  lidE  was  a  great  deal 
harder  than  ordinary  eouplinga.  It  waa  a 
BoUd  knockout  you  might  Bay,-«  aoUd  llck- 
Don't  remember  of  ever  seeing  but  one  draw- 
bead  broken  during  the  time  I  was  tihere. 
I  never  examined  the  englm  to  see  if  It  was 
in  good  order,  and  did  not  know  whetber  It 
was  In  good  shape  to  do  its  work."  Tben 
was  further  evidence  as  to  the*  extent  of 
plaintiff's  Injuries,  his  age,  loss  of  capatity, 
earnings,  etc. 

One  Bates  tastifled:  '1  waa  employed  over 
there  about  three  months  aa  night  watch- 
man. My  duty  was  to  see  that  there  were 
no  tramps  around  or  on  the  cars,  to  put 
them  off  the  cars  and  out  of  the  yard,  and 
gamine  the  seals  to  the  cars,  etc.  To  exam- 
ine tbe  seals  <hi  the  end  doors  yon  have  to 
get  up  on  the  drawheads.  I  always  got  on 
the  cars  to  see  If  tiiere  were  tramps  or  any- 
thing up  there.  That  Is  the  only  way  I 
ever  found  to  do  It  Every  night  I  think. 
I  was  on  the  cars.  There  Is  no  dangw  in 
going  upon  the  cars  there,  1  think.  There 
is  no  danger  In  a  man  being  on  a  car  when 
it  la  being  coupled  up  and  switched  about, 
unless  the  engine  comes  back  very  hard, 
and  hits  the  car  a  very  hard  lick.  A  watch- 
man should  not  do  anything  but  go  on  a 
car  and  see  If  tramps  or  anything  like  that 
are  on  there.  Cars  ^ould  oome  together  in 
couplings  BO  they  can  be  coupled  without 
any  danger  to  the  conpler  and  the  can,  not 
movhig  but  very  few  feet  On  an  upgrade, 
tbe  car  hit  ought  not  to  move  any  at  aU,  It 
the  engineer  comes  back  properly.  That  ban 
been  my  observation.  I  have  run  as  con- 
ductor on  freight  and  passenga  trains.  If 
an  engine  Is  pushing  upgrade  from  10  to  12 
cars,  and  comes  to  a  standstill,  the  balance 
of  the  ears  go  forward  until  th^  take  up 
the  alack.  When  I  was  watchman  there  I 
went  an  over  the  yard  at  any  timfc  LoAed 
after  tramps  and  thieves.  Frequently  no- 
body knew  where  I  was.  Cars  are  coupling 
there  all  the  time.   Can  hear  couplings  made 
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an  OTCT  the  yard.  They  don't  fieqnentty 
come  ap  pretty  hard.  Seldom  thej  are  dif- 
ferent In  force.  Somettmes  they  are  hard. 
Tbey  are  very  cautions  In  that  yard.  To  a 
casnal  obserrer  every  lick  would  seem  abont 
the  same.  On  an  upgrade,  If  an  engine 
strikes  a  car,  and  It  is  poshed  on  np  to 
another  car,  with  a  brake  on  the  standing 
car,  and  the  engine  strikes  that  car.  and  It 
Is  carried  and  strikes  another,  I  don't  think 
the  second  stroke  can  be  harder  or  alto- 
gether as  hard  as  the  first  It  would  be 
safer,  upon  going  on  a  car  where  a  coupling 
is  being  made,  to  notify  the  oondactor  or 
engineer,  and  might  be  safer  to  notify  the 
brakeman.  It  was  not  the  cnstom  with 
watchmen  to  notify  the  brakeman.  You  nev- 
er knew  what  sort  of  licks  were  coming 
with  certainty.  It  is  very  likely  to  be  a 
reiy  hard  lick  at  any  time.  It  would  be 
safest  to  gnard  against  hard  licks.  If  yon 
were  standing  on  the  end  of  a  flat  car,  and 
the  lumber  did  not  go  as  high  as  your  head, 
I  don't  think  yon  could,  .with  convenience 
and  safety  to  yourself,  stand  with  your 
band  against  a  box  car  that  might  be  at- 
tached right  behind  you,  and  look  over,  be- 
cause the  coupling  is  too  wide,  and  you 
would  hare  to  creen  your  body  over.  I  sup- 
pose, when'a  man  is  ofT  bis  guard,  he  can  be 
thrown  from  bis  feet  by  a  small  lick.  It 
takes  a  pretty  severe  lick  to  throw  one  from 
his  feet  if  he  Is  on  bis  guard.  If  lumber 
was  piled  as  high  as  your  eyes,  and  you 
were  on  the  top  of  the  box  car,  you  could 
see  over  it:  If  yon  were  to  climb  on  the 
ladder,  with  your  head  above  the  lumber, 
I  don't  think  yon  could  see  without  incon- 
venience. A  man  might  possibly  have  a 
good  light  and  see.  A  lamp  throws  light 
over  the  length  of  a  car  if  you  hold  it  in 
the  light  position  in  climbing.  Would  have 
to  turn  loose  one  band  to  hold  the  lamp 
with.  Tou  could  do  that  in  some  cases 
where  the  lumber  is  not  too  high.  The  en- 
gineer could  not  see  you  unless  you  were 
on  the  side  of  the  car.  If  I  bad  reason  to 
belleTe  that  an  engine  was  below  me  coup- 
ling cars,  while  I  would  be  a  little  in  doubt, 
I  think  it  would  be  safer  If  the  light  were 
where  he  could  see  it  It  would  be  safer 
on  the  .ground  altogether.  The  most  safe 
way  a  man  can  be  on  a  car,  if  he  were  go- 
ing there  to  protect  against  all  possible  hurt 
would  be  to  lie  right  flat  dowij  on  the  car. 
The  usual  and  ordinary  way  for  a  watch- 
man, in  the  discharge  of  his  duties  to  get 
on  such  a  car  to  examine  it  is  to  go  right 
on  the  end  of  the  car  the  lumber  was  not  on, 
and,  if  necessary,  climb  over  it  The  only 
reason  I  can  give  why  it  would  be  safer  to 
let  the  engineer  know  the  watchman  was 
OD  the  train  Is  he  might  take  extraordinary 
precautions  against  danger  if  signals  were 
placed  there.  It  would  not  be  any  benefit 
to  the  watchnum  for  the  engineer  to  know 
that  he  was  ou  the  cars.  In  the  case  of  a 
careless  engines,  It  might  be  more  safe.  If 


an  engineer  were  discharging  his  duty  or-' 
dlnarlly,  it  would  not  make  him  be  any 
more  cautions  to  know  the  watchman  was 

on  the  ear." 

Upon  the  trial  Goodwin  testified,  being  in- 
troduced as  a  witness  for  plaintiff:  "There 
were  two  cars  in  the  bunch  he  [Lumpkin] 
was  standing  on,— one  a  lumb^  car,  and  one 
a  box  car.  The  box  car  was  standing  north, 
up  towards  the  depot  The  lumber  car  was 
south.  He  was  standing  on  the  lumber  car 
on  the  north  end,— the  north  end  of  the  lum- 
ber car  on  the  left-hand  side.  I  heard  the 
cars  hit  It  hit  like  it  always  generally 
hits,— quiet  as  usual.  I  could  not  say  how 
far  the  car  that  Mr.  Lumpkin  was  on  rolled 
after  It  was  stm(^  because  I  don't  know." 
After  the  witness  had  testified  as  herein 
stated,  counsel  for  plaintiff  asked  the  wit- 
ness the  following  question:  "Didn't  you 
tell  me  this  morning,  in  the  presence  of  Mr. 
Albert  Swing—"  At  this  point  defendant's 
.  counsel  objected  to  the  question  being  asked. 
The  court  ordered  the  Jury  to  retire,  and  Mr. 
Dean,  of  counsel  for  plaintiff,  made  the  fol- 
lowing stat^ent:  "This  witness  told  me. 
In  the  presence  of  Mr.  A.  G.  Ewlng  and  Mr. 
W.  W.  Vandiver,  tLat  that  car,  upon  which 
Mr.  Lumpkin  was  and  fell  from,  rolled  a 
car  length  or  more  after  It  was  struck.  He 
told  us,  furthermore,  that  the  care  that  came 
towards  It  struck  the  standing  cars  that 
were  off  about  a  car  length  further,— came 
with  very  heavy  force,  and  struck  these  two 
cars  standing,  and  drove  them  against  the 
one  Lumpkin  was  ou  in  an  unusual  and 
severe  manner.  He  told  us  that  he  was 
near  by  and  saw  it,  and  had  no  hesitation 
in  telling  na  these  things.  He  said,  further- 
more, ,  there  were  three  cars  In  the  bunch 
Lumpkin  was  standing  on,— one  a  lumber 
car,  and  the  others  box  cars,— a  lumber  car 
and  two  box  cars  driven  against  him.  This 
was  his  statement  to  us,  and  we  relied  on  it 
and  I  have  asked  him  questions  expecting 
him  to  tell  the  same  things  to-day.  We 
have  been  oitrapped,  and  it  has  not  been 
three  hours  since  he  told  us  that"  Mr.  W. 
W.  Vandiver,  of  counsel  for  plaintiff,  made 
the  following  statement:  "My  recollection 
of  what  was  said  is  substantiaUy  what 
Brother  Dean  has  said,  with  the  simple  ex- 
ception that  he  said  two  car  lengths,— cer- 
tainly not  less  than  one,  maybe  two.  That 
is  my  recollection  of  the  distance  that  he 
said  the  cars  were  stricken  back.  After 
that  talk  with  him,  he  called  me  in  the  hall 
out  here,  and  says,  'Mr.  Vandiver,  I  am 
afraid  I  am  gomg  to  have  trouble  about 
testifying  here.'  I  said,  'What  trouble?*  He 
said,  'The  railroad  people  have  sent  word 
[hey  were  going  to  give  me  trouble  If  I  tes- 
tified here.'  I  said,  'Who  sent  such  a  word?' 
He  said,  'Mr.  Bennett'  I  said,  'Who  brought 
the  word,  and  what  was  the  word?*  He 
said.  They  would  give  me  trouble  for  being 
in  the  yard  wnlle  I  was  not  employed  by 
the  company    He  said  it  was  going  to  give 
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me  trouble.*  I  asked  him  what  was  tiie 
man's  name  who  brought  the  word.  He 
satd  he  didn't  know  what  his  name  was.  I 
told  him  I  would  protect  him  against  the 
railroad,  which  seemed  to  retieve  his  mind, 
and  I  left  him  in  what  occurred  to  me  to  be 
a  less  perturbed  state  of  mind  than  when  he 
first  came  to  me.  Therefore,  relied  on  his 
statements  being  Just  the  same  as  be  had 
made  to  us."  Mr.  Dean  further  stated  that 
the  witness  said  "it  hit  a  severe  and  unusual 
lick."  After  these  statements,  the  court  di- 
rected that  counsel  had  to  la;  the  founda- 
tion for  contradictory  statements,  but  that 
he  could  lead  the  witness.  Thereupon  the 
Jury  was  returned  to  the  box,  and  the  exam- 
ination of  the  witness  proceeded,  but  counsel 
for  plalQtUT  were  allowed  to  ask  the  witness 
leading  questions.  To  this  ruling  plalntifT 
excepted.  Upon  the  direct  examination  of 
the  same  witness  he  testified:  "I  did  say  to 
Mr.  Dean,  and  Mr.  Vandlver,  and  Mr.  Albert 
Bwing.  and  Mr.  Ben  Lumpkin,  to-day.  In 
Judge  Harris'  nxHn,  Just  across  the  hall 
there.  In  the  comer  of  this  building,  a  lit- 
tle while  before  court  adjourned,  that  tbe 
car  Mr.  Lumpkin  was  on  and  fell  from  was 
driven  a  car  length  or  more  by  the  cars 
that  ran  against  It  That  Is  right  Them 
cars  hit  against  the.  car  Mr.  Lumpkin  was 
standing  on  pretty  hard."  When  tbis  testi- 
mony was  dellvraed  by  the  witness,  counsel 
for  plaintlfiE  asked  the  following  qnestion: 
"How  far  was  the  second  car  from  the  car 
Mr.  Lumpkin  was  on?"  Before  the  witness 
replied  to  tbis  ouestlon,  counsel  for  defend- 
ant moved  to  rule  out  tbe  evidence  Just 
previously  stated  by  the  witness,  to  the  ef- 
fect that  other  cars  'Jian  tbe  ones  attached 
to  the  engine  ra&  against  tbe  cars  that 
Lumpkin  was  on,  as  it  was  dtfTerent  from 
the  allegations  in  tbe  declaration,  and  set 
up  a  different  cause  of  action.  The  court 
thereupon  stated  that  as  the  declaratlMi 
then  was,  It  would  rtile  out  that  part  of  the 
testimony  objected  to  which  showed  that  the 
lick  received  by  the  car  Lumpkin  was  on 
was  from  the  striking  of  other  cars  between 
the  cars  attached  to  the  engine  and  the  car 
Lumpkin  was  on;  the  court  stating  that 
tills  testimony  made  a  different  cause  of  ac- 
tion to  that  stated  in  the  declaration.  To 
this  ruling  plaintiff  excepted.  After  this 
ruling  plaintiff  amended  the  declaration  as 
hereinbefore  mentioned,  and  the  testimony 
of  the  witness  was  afterwards  admitted,  to 
tbe  effect  that  there  was  a  section  of  cars 
between  those  attached  to  the  engine  and 
those  upon  which  plaintiff  was  standing,  and 
tliat  the  intervening  section  was  struck  by 
those  cars  attached  to  the  engine,  and  driv- 
en against  tbe  car  upon  which  plaintiff  was 
standing. 

Plaintiff  testified  that  the  engineers  and 
other  employes  of  the  defendant  company 
knew  it  was  the  custom  for  biro,  as  watch- 
man, to  go  upon  the  cars  In  the  yard  at  night. 
This  testimony  was  ruled  out  npoD  objection 


of  defendants,  and  to  this  ruling  ptaintifC  ex- 
cepted. Plaintiff  further  testified:  "In  an 
ordinary  lick,  the  cars  generally  have  the 
slack  all  taken  out  of  the  cars  for  four  or 
five  cars.  Ordinary  couplings  knock  the 
slack  out  of  about  three  cars."  This  testi- 
mony was  ruled  out  upon  objection  of  de- 
fendant, and  to  this  ruling,  also,  plaintiff  ex- 
cepted. 

Plaintiff's  witness  Dr.  Harbin  testified 
"that  the  pain  to  plaintiff's  hand  would  ccm- 
tinue  to  be  painful  indefinitely."  PlaintiS'B 
counsel  asked  the  question,  "Would  that 
pain  be  permanent?"  To  this  question,  and 
tbe  testimony  sought  to  be  obtained  from 
the  witness,  defendant's  counsel  objected,  up- 
on tbe  groimd  that  testimony  as  to  future 
pain  was  specnlatdve,  which  obJecHm  the 
court  sustained.  To  tills  raUng,  also,  plain- 
tiff excepted. 

Plaintiff's  witness  Estea.  after  testi^lng 
that  he  had  t>een  a  watchman  in  the  yard 
In  question,  was  asked:  "State  what  neces- 
sity there  Is  for  a  watchman  giving  the  en- 
gineer notice  that  he  is  going  on  a  car." 
Defendant  objected  to  this  question,  and 
the  objection  was  sustained.  To  this  ml- 
iug,  also,  plaintiff  excepted.  The  same  wit- 
ness further  testified:  "No  watchman  would 
be  hurt  if  the  cars  were  properly  coupled,— 
if  the  engine  came  up  In  a  proper  way." 
This  testimony  was  ruled  out  on  o4)Jectioa 
by  defendant  and  to  this  ruling,  also,  plain- 
tiff excepted.  PlalntlfTs  counsel  asked  the 
same  witness  tbe  fc^wlng  question: 
"What  would  an  ordinary  watchman,  in  the 
discharge  of  his  duties,  do,  if  he  wanted  to 
examine  that  lumber  car,  loaded  with  lum- 
ber that  did  hot  come  within  four  feet  of  the 
end  of  the  car?  What  would  be  tbe  ordl- 
naty,  proper,  and  usual  way  for  him  to  go 
on  that  car?"  Tbis  question,  and  the  tes- 
timony sought  thereunder,  was  objected  to 
by  defendant's  counsel,  upon  tbe  ground  that 
it  was  a  question  for  the  Jury  to  decide,  and 
that  the  witness  can  only  prove  facts  and 
let  the  Jury  draw  conclusions.  The  court 
mled  that  it  would  allow  plaintiff's  connael 
to  ask,  "What  would  be  the  usual  and  ordi- 
nary way  for  a  watchman,  in  the  discharge 
of  his  duties,  to  go  on  a  car  under  sndi  cir- 
cumstances?" but  declined  to  allow  tl)e  ques- 
tion answered  as  put  by  plaintiff's  counsel 
To  this  ruling,  also,  plaintiff  excepted. 
PlalntlfTs  counsel  asked  the  same  witness 
the  following  question:  "Would  it  be  a 
usual  or  unusual  stroke  for  an  engineer.  In 
coupling  cars,  and  having  from  eight  to 
twelve  cars  attached  to  bis  engine  to'  move 
up  grade,  strike  two  cars  that  were  standing 
on  the  track  with  brakes  on,  and  knock  them 
a  car  length,  and  bit  three  otber  cars  stand- 
ing on  the  track  with  brakes  on,  and  drive 
the  last  three  cars  a  half  or  a  car  length?" 
To  this  question,  and  the  testlm(»iy  sought 
thereby  from  tbe  witness,  defendant's  coun- 
sel objected,  and  tbe  court  sustained  the  ob- 
jection, and  refused  to  allow  tbe  questtoo 
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answered.  To  this  rnllnf,  alM,  plaintiff  ex- 
cepted. Plaintiff's  counsel  asked  the  same 
witness  t^e  toUowing  question:  "Would  It 
be  usual  ^for  such  a  stroke  as  that  indicated 
In  the  last  preceding  paragraph  of  this  bill 
of  exceptions]  to  take  place  In  a  well-regulat- 
ed yard,  such  as  the  Southern  Railroad?" 
To  which  question,  and  the  testimony  sought 
thereby  from  the  witness,  counsel  Cor  defend- 
ant  objected.  The  objection  was  sustain- 
ed b;  the  court  To  this  ruling,  also,  plain- 
tiff excepted.  Ptalntlff  s  counsel  asked  the 
same  witness:  "How  often  does  such  a  stroke 
as  that  occur?"  meaning  the  one  stated  hy- 
pothetlcally  In  the  second  paragraph  above. 
To  which  question  the  witness  answered:  "I 
neTer  knew  one  to  occur."  Plaintiff's  coun- 
sel asked  the  witness  the  further  question: 
"Keeping  the  hypothetical  state  of  facts  In 
mind,  I  wUl  ask  you  how  often  such  a  stroke 
as  I  stated  a  while  ago,— bow  often  would 
such  a  stroke  take  placeT*  The  questions 
and  testimony,  as  stated,  were  objected  to 
by  counsel  for  defendant.  The  objection 
was  sustained.  To  Uus  rolliiA  alBO^  plain- 
tiff excepted. 

After  plaintiff  had  dosed  his  testimony, 
and  rested  his  case,  counsel  for  defendant 
stated  to  the  court  that  he  wanted  to  ask 
one  more  question  of  the  plaintiff  on  cross- 
examination,  to  which  counsel  for  plaintiff 
objected.  The  court  OTerroIed  the  objection, 
and  allowed  the  question  asked.  Under  this 
examination,  and  In  resiwuse  to  these  ques- 
tions, the  plaintiff  testified:  ^1  never  ex- 
amined that  engine,  that  was  attached  to 
those  cans  that  night,  to  see  If  It  was  in 
good  order.  I  did  not  know  whether  it  was 
In  good  shape  to  do  Its  work."  To  this  rul- 
ing, also,  plaintiff  excepted,  alleging  that, 
after  be  had  rested  his  case  and  closed  bis 
testimony,  defradant  bad  no  rl^t  to  erosa- 
ezamlnfl  blm 

W.  VandlT^  and  Dean  &  Dean,  for 
plaintiff  In  error.  McGutchen  &  Shumate 
and  Hoskinsfio  ft  Harris,  tor  defendant  In 

error. 

PBB  OTTRIAM.    Judgment  affirmed. 

ATKINSON.  J..  proTldeotially  abwnt,  and 
not  presiding. 


(M  Os.  110) 

HOROS8  et  al.  t.  BURKB. 

(Sniveme  Co  art  of  Qeocfla.    May  19, 1896.) 

Aptsal— SDrnoncxoT  or  SriDntoa. 
The  verdict  was  reasonable  ta  amotuit, 
tod  well  supported  by  the  evidence,  and  then 
wmM  no  error  In  denyutg  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Walker  county; 
W.  T.  TurnbuU,  Judge, 

Action  by  A.  J.  Bnrke  against  O.  A.  Uomat 
A  Co.  *  There  was  a  judgment  for  plaintiff, 
and  defendants  bring  error.   Afllnsed.  ' 


ne  Adlowtair  Is  the  official  report; 

Bnrke,  by  his  petition,  alleged:  He  owns 
a  tract  of  land  in  Walker  county,  describing 
It  Moross  A  Co.  own  and  are  now  operat- 
ing a  rock  quarry  on  an  adjoining  lot,  within 
about  30  yards  of  his  dwelling,  and  about  15 
yards  from  bis  bam.  Thqr  have  damaged 
him  $500,  In  that  In  operating  the  quarry  on 
May  26,  18S1,  by  blasting  with  powder  and 
other  explosives,  they  caused  large  and  heavy 
stones  to  be  thrown  upon  his  dwelling,  bam, 
and  other  houses.  In  the  same  manner  th^ 
knocked  a  part  of  the  roof  from  his  com 
crib,  demolished  his  yard  fence,  bruised  and 
Injured  his  valuable  fruit  trees,  tore  down  a 
chicken  house  in  his  yard,  and  committed 
other  like  acts  of  trespass  by  killing  fowls 
and  throwing  rocks  upon  his  mules  while  In 
his  lot  His  family  consists  of  himself,  his 
wife,  and  two  small  children.  His  wife  Is 
now  in  a  state  of  pregnancy,  Is  delicate  and 
nervous,  and  his  property  and  family  are  in 
great  danger  of  bodily  hurt  His  wife  la 
k^  in  peril,  and  on  two  occasions  these  acts 
of  trespass  have  prostrated  her  so  that  she 
WM  threatened  with  miscarriage.  He  has  ap- 
pealed to  said  company  and  Its  agent  and 
employ^  Gavanaugh,  who  now  has  charge  of 
the  work  of  blasting  at  the  quany,  and  they 
refuse  to  even  promise  to  desist  or  exercise 
care  sufficient  to  protect  petitioner  and  his 
family  and  property,  but  threaten  to  contlnne. 
Petitioner  Is  a  farmer,  and  part  of  his  work  is 
at  a  considerable  distance  from  his  residence, 
and  on  account  of  the  delicate  condition  of  his 
wife,  and  the  danger  to  which  his  tamOj  and 
property  are  exposed,  his  labor  is  materially 
interfered  with,  as  this  Is  of  dally  occarrence. 
He  prayed  for  injunction  and  damages.  By 
amendment  he  alleged  that  by  the  divers  acts 
of  defendants  blasting  In  May  and  June, 
18t)l,  he  was  prevented  ^m  working  In  his 
crops  and  attending  to  his  farm  business  for 
the  space  of  10  days,  to  his  damage  $30.  Fur- 
ther, that  he  was  damaged  $600  by  the  blast- 
ing of  defendants  firom  January  1,  1881,  up 
to  June  6,  llj91.  Further,  that  by  reason 
of  the  prostration  of  his  wife  and  her  attend- 
ant Illness,  which  was  caused  by  said  blast- 
ing by  defoidanta,  he  was  damaged  f7,  in 
tlut  he  paid  that  sum  for  a  midwife  whom 
he  was  compelled  to  employ  to  attend  his 
wife.  There  was  a  verdict  for  plaintiff  for 
1200,  and,  defendants'  motion  for  a  new  trial 
being  ovetmled,  tb^  excepted.  The  motloo 
was  np(m  the  general  grounds  that  the  yvp- 
diet  was  contrary  to  law,  evidence,  etc  Also 
becanse  the  verdict  was  excessive.  Further, 
because  the  promise  shown  to  have  beeit 
made  by  Uoroas  &  Oo.  to  plaintiff  was  wltb- 
ont  ccmsideratlon,  and  Is  not  sufficient  to  cre- 
ate any  llaMUty  thereon.  Aa  to  this  promise 
there  was  evidence  fOr  plaintiff  that  plaintiff 
bad  been  complaining  to  one  Oliver,  who  tai 
February  or  March,  1891,  was  getting  rock 
out  of  the  quany,  about  the  rodcs  from  tbe 
blasts  falUng  on  plaintiff's  residence  and  ont> 
booses;  and  plaintlfl  received  a  letter  fnms 
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defendantB,  handed  to  talm  by  Oliver,  which 
stated  that  If  plaintiff  Interfered  with  their 
hands  woiUng  in  the  quarzy  they  would  pros- 
ecute plaintiff;  that  plaintiff  received  anoth- 
er letter  from  defendants,  handed  to  plaintiff 
by  Cavanangh  when  he  came  there  to  work, 
stating:  "Mr.  Cavanangh  is  going  to  work  in 
onr  quarry.  He  is  a  quarry  man  of  long  ex- 
perience, and  we  trust  that  yon  will  have  no 
trouble  with  him,  or  damage  to  your  property. 
We  will  be  liable  for  any  damage  done  by 
blm  in  operating  this  quarry."  These  letters 
have  been  lost,  and  the  above  evidence  as  to 
their  contents  was  the  evidence  of  plaintiff. 
Plaintiff's  brother  testified  similarly  as  to 
their  contents,  except  that  he  stated  the  last 
sentence  of  the  second  letter  to  have  been: 
If  he  did  (that  is,  have  any  trouble  from  Cav- 
anaugh  operating  the  quarry),  they  would  be 
responsible  for  all  damage  done.  Another 
witness  testified  similarly  to  the  last  witness. 
There  was  evidence  for  defendants  that  from 
and  after  June  4,  1801,  the  time  when  Cav- 
anangh worked  the  quarry,  defendants  had 
no  Interest  In  It  except  the  amount  of  royalty 
they  were  to  rec^ve,  and  Cavanangh  did  not 
work  for  defendants  hi  the  quarry  In  1891; 
and  that  defendants,  whHe  they  owned  the 
quarry,  leased  It  to  various  parties,  who  op- 
erated it  for  a  oinsideratlon  of  a  certain 
amount  to  be  paid  per  car  load  of  rock  load- 
ed and  delivered  at  a  certain  place.  It  ap- 
pears that  the  verdict  above  stated  Is  the 
second  verdict  which  has  been  rendered  In 
the  case,  but  It  does  not  appear  what  the  flxit 
verdict  was,  or  for  whom  It  waa,^ 

W.  H.  Payne,  for  plaintiffs  In  error.  Oope- 
land  &  Jackson,  for  def^idant  In  error. 

PUR  CUHIAAL    Judgment  affirmed. 

ATEISSON,  provldentiaUy  absent,  and 
not  presiding. 

(»  Oa.  108) 

KINO  T.  BLAXSK  DIAMOND  GOAL  CO. 
(Supmne  Court  of  Oeoxgia.    May  19,  1896.) 

AsenHPSIT  — IlTSTBDOTJOHS  —  SumOMHOT  OW  Bvi- 

DByCB. 

The  verdicu  as  corrected  by  writing  off 
the  excessive  interest,  was  fully  warranted  by 
the  evidence,  ana  is  in  accord  with  the  justice 
of  the  case.  There  was  do  error  requiriug  the 
granting  of  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd;  O.  A.  H. 
Harris,  Judge. 

Action  by  the  Black  Diamond  Coal  Compa- 
ny against  J.  King.  There  waa  a  Judgment 
for  plaintiff,  and  d^endant  Iwlngs  eiror.  Af- 
firmed. 

The  following  Is  the  official  report: 
The  petition  of  the  Black  Diamond  Coal 
Company  alleged:  King  la  Indebted  to  It 
$458.01,  besides  Interest,  upon  an  account, 
copy  of  which  Is  attached,  for  coal  shipped 
and  delfrered  to  him  by  1^  and  freight  pre- 


paid thereon;  the  coal  being  shipped  to  him, 
and  delivered  to  him,  at  his  special  Instance 
and  request,  and  the  freights  thereupon  l»e- 
ing  paid  by  It  for  him.  The  delivery  of  coal 
to  him  and  the  payments  of  ftdght  were  com- 
menced under  a  written  contract,  ct^y  of 
which  is  attached.  The  coal  was  consigned 
to  him,  and  by  him  received.  By  reason  of 
the  doubtful  solvency  of  the  Rome  Cotton- 
Tie  Manufacturing  Company  at  that  time, 
petitioner  would  not  have  sold  coal  longer  to 
said  cotton-tie  manufacturing  company,  and 
depended  wholly  on  the  written  promise  of 
King  individually  to  pay  for  the  coal,  and 
hence  consigned  all  coal  to  him  Individually, 
and  none  to  the  cotton-tie  manufacturing 
company,  and  all  of  the  coal  was  by  him 
received.  By  reason  of  the  consignments 
to  King  of  the  coal.  If  he  received  and  ac- 
cepted the  same,  he  became  responsible  to 
petitioner  for  the  value  thereof.  By  reason 
of  the  contract  herein  set  out,  and  of  thi> 
consignment  to  King  individually,  he  waa 
responsible  to  petitioner  for  the  coal  accept- 
ed by  him,  until  he  notified  petitioner  that 
he  would  cease  to  be  responsible  for  the  coal 
thus  shipped  and  consigned  to  him.  If  he 
Intended  to  be  bound  only  until  the  date 
when  a  receiver  was  appointed  or  refused  for 
the  Rome  Cotton-Tie  Manufacturing  Compa- 
ny, It  was  his  duty.  In  view  of  said  a»iaigD- 
ments  to  him  Individually  and  of  the  contract 
attached,  to  notify  petitioner  that  a  recelTer 
had  been  appointed  or  refused.  Petitioner 
had  no  knowledge  or  information  aa  to 
whether  a  receiver  had  or  had  not  been  ap- 
pointed; and  defendant,  knowing  the  result 
of  said  proceeding,  failed  to  notify  petition- 
er that  a  receivership  had  been  denied  under 
said  proceedings,  and  continued  Individually 
to  receive  the  coal  so  consigned  to  him  indi- 
vidually. By  reason  of  the  acceptance  of 
the  coal,  he  is  liaUe  for  the  whole  amount  of 
the  account  Petitioner  would  not  have  sold 
the  coal  to  said  company  without  his  per- 
sonal liability,  and  be  knew  It.  He  contin- 
ued to  receive  the  coal  so  consigned  to  him. 
and  to  turn  It  over  to  the  cotton-tie  manufac- 
turing company,  when  he  knew  that  said  last- 
named  company  was  wholly  insolvent  It 
does  not  affect  petitioner's  right  as  against 
him  to  whom  he  sold,  delivered,  ot  traded  the 
coal,  but  his  conduct  was  in  violation  of  coo- 
tract  if,  knowing  the  Insolvency  of  said  com- 
inny,  be  attempted  to  deliver  coal  as  the 
property  of  petitioner  to  said  li^(rfvent  com- 
pany, and,  by  reason  of  such  conduct  and 
the  knowledge  of  such  Insolvency,  he  would 
be  personally  liable  to  petitioner.  The  ac- 
count attached  was  for  coal  by  the  car 
load,  at  various  states,  from  September  7  to 
September  28,  1802,  amounting  to  $381.96, 
and  on  October  3  and  5,  1892,  amounting  to 
$T&05;  making  the  total  of  $458.01.  The 
contract,  copy  of  which  Is  attached,  was  dat- 
ed August  6, 1892.  It  recited  that  whereas 
the  cotton-4Ie  company  was  indebted  to  the 
coal  -company  $4,488.55,  and  King,  as  presi- 
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dent  of  flie  eottoii*tle  oompany,  deilred  to 
contlnne  the  bnalneM  of  the  cotton-tie  com- 
pany, King  agreed  to  pay  fl,BOO  on  aald  In- 
deMedneea,  the  tialance  ctf  uld  account  to 
stand  **iintll  It  la  determined  wbefher  a  re- 
celTer  shall  be  appointed  for  aald  Borne  Cot- 
ton-Tie Oompany,  in  a  proceeding  now  pend- 
ing In  the  circuit  court  of  the  United  States 
for  Qie  Northern  district  of  (Seorgta;  and  the 
said  Black  Diamond  Company  will  continue 
to  furnish  coal  to  said  Borne  Cotton-Tie  Com- 
pany in  quantities  as  heretofore,  until  the 
question  ot  recetrerahlp  Is  determined;  and 
the  said  J.  King,  in  consideration  of  Uie 
premises,  hereby  agrees  to  be  personally  re- 
sponsible for,  and  promises  to  pay  said 
Blade  Diamond  Coal  Company  for,  all  coal 
that  may  hereafter  he  d^vered  by  said  B. 
D.  O.  Co.  during  the  time  aforesald^r-  that  1^ 
until  the  question  as  to  whether  a  receiver 
shall  be  appointed  Is  determined."  The  dec- 
laration was  amended  by  attaching  a  m<ne 
spedflc  statement  of  account;  further,  by 
alleging;  Defendant  la  Indebted  to  petition- 
er the  further  sum  of  $372.56,  fw  coal  delir- 
ered  to  him  at  Ills  special  Instance  and  re* 
quest,  between  September  12  and  October  6, 
as  shown  by  a  Mil  of  particulars  at- 
tached, which  coal  was  couslgned  and  sold  to 
him  at  prices  In  the  bill  specified,  was  rea- 
sonably worth  the  amount  chained  therefor, 
was  received  and  used  by  falm,  and  said  bill 
of  coal  was  sold  and  received  by  him  after 
the  receiver  was  refused  under  the  proceed- 
ings above  referred  to.  Defendant  answered 
that  he  agreed  to  become  Individually  re- 
sponsible  for  all  coal  shipped  from  August  6^ 
1898,  until  It  should  be  decided  whether  a  re- 
ceiver should  be  appointed  In  the  proceeding 
above  mentltmed,  but  did  not  agree  to  pay  for 
any  coal  shipped  after  the  detemfnation  of 
the  question  of  sueh  appointment;  that  on 
September  12,  1892,  the  efrcnlt  court  re- 
fused to  appoint  a  receiver,  and  defraidant  is 
not  liable  for  any  coal  shipped  after  that 
date;  and  that  he  offered  to  pay  plalntite  for 
an  coal  shipped  before  that  date,  and  Is 
now  willing  to  pay  the  same. 

There  was  a  verdict  for  plaintiff  for  the 
amount  sued  for  as  principal,  and  $114.88 
Interest  There  had  previously  been  a  ver- 
dict for  plaintiff  for  f372J36  principal,  and 
$33.02  Interest  After  the  verdict  last  ren- 
dered, the  defendant  moved  for  a  new  trial, 
on  various  grounds;  and  in  answer  to  one 
of  the  grounds,  wtiich  alleged  that  an  exces- 
sive amount  was  found  as  interest,  plaintiff 
wrote  off  the  excess.  The  Judge  below,  In 
passing  upon  the  motlm  for  new  trial,  stat- 
ed: "Plaintiff  having  written  off  said  ex- 
cess of  Interest;  and  this  being  a  second  ver- 
dict In  favor  of  plaintiff  against  defendant, 
and  the  court  not  deeming  tliat  any  error 
has  been  committed  which  demands  the 
granting  of  a  new  trial,  this  motion  is  over^ 
ruled."  To  the  overruling  of  the  motion  de- 
fendant excepted.  Defendant  excepted  also 
alleging  that  the  court  erred  in  adjudging. 


without  quallflcation,  that  the  venUct  com- 
plained of  was  a  second  verdict  in  favor  of 
plaintiff  against  defendant;  movant  Insist- 
ing that  the  first  verdict  was  not  for  plaln- 
tU^  and  that  the  Intention  of  the  Jury  was 
to  find  for  plaintiff  only  that  part  of  tlie  ac- 
count sued  on  dated  before  September  1, 
1892,  and  that  defendant  at  both  trials  ad- 
mitted his  IlabiUty  for  that  part  of  the  ac- 
count dated  before  said  date.  The  motion 
for  new  trial  was  upon,  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc. '  Also,  because  it  was  for  an  ex- 
cesiMve  amount  fit  Interest  Further,  be- 
cause, aa  defendant  <mT<^>tft,  plaintiff.  In  the 
declaration,  sued  for  coal  shipped  on  ac- 
count, for  the  same  coal  shipped  by  virtue 
of  a  written  eontmct  attached  to  the  peti- 
tion, and  also  seeks  to  render  defendant  lia- 
ble fOT  failure  to  nott^  plaintiff  that  a  re- 
cover had  been  appointed  or  refused,  and 
also  seeks  to  render  defendant  liable  for  hav- 
ing received  the  same  coal  consigned  to  him, 
and  then  wrongfully  turning  the  same  over 
to  the  Rome  Cotton-Tie  Manufacturing  Oom- 
pany, when  he  knew  that  company  was 
wholly  insolvent;  and  that  by  reason  of  such 
conduct  in  attempting  to  deliver  coal  as  the 
property  of  the  plaintiff  to  said  insolvent 
company,  and  his  knowledge  of  such  Insol- 
vency, the  defendant  was  personally  liable 
to  plaintiff.  Movant  Insists  that  by  such 
Joinder  of  separate  and  distinct  and  Incon- 
gruous causes  of  action,  some  of  them  being 
ex  contractu  and  others  being  ex  delicto,  the 
verdict  Is  Illegal,  and  the  trial  was  vitiated 
by  such  Joinder.  Brror  in  admitting  the 
following  evidence  of  witness  Heald:  "The 
reason  we  paid  the  freight  on  the  last  eight 
cars  was  because  &fr.  King  requested  it  in 
writing,  but  we  have  accidentally  and  unin- 
tentionally lost  or  mislaid  his  letter  contain- 
ing the  request,  and  cannot  find  same,  after 
having  made  diligent  search  therefor  in  the 
place  where  such  correspondence  Is  usually 
left  and  should  be  found.  The  substance  of 
the  letter  was  that  It  would  be  an  especial 
accommodation  to  lilm  for  plaintiff  company 
to  pay  the  freight  and  he  would  promptly 
remit  the  amount  together  with  the  price  of 
the  coal."  Defendant  objected  to  this  evi- 
dence, on  the  ground  that  It  was  irrelevant 
that  the  witness  does  not  give  the  date  of 
the  letter.  Error  In  submitting  the  issues  in- 
volved, in  the  following  language:  "The 
Black  Diamond  Coal  Company  brings  its 
complaint  against  J.  .King.  In  that  com- 
plaint it  alleges  and  claims  that  J.  King  owes 
It  under  a  certain  contract  naming  and  set- 
ting that  contract  out  in  the  declaration,  of  a 
particular  date,  and  that  there  Is  due  under 
that  contract  $86.45  principal,  with  interest 
from  September  10.  1892,  and  that  in  addi- 
tion to  the  sum  due  upon  certain  coai  de- 
livered under  that  particular  contract,  that 
J.  King  is  indebted  to  said  plaintiff  iu  a 
further  sum  named  In  the  declaration,  under 
an  express  contract  for  the  purchase  of  cer^ 
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tain  other  coal,  and  tbat  reason  of  the 
contract  for  the  other  coal,  that  he  owea 
plaintllE  for  that  also."  Movant  Insists  that 
the  plaintiff  did  not  sue  for  the  coal  in  the 
manner  stated  hy  the  court,  and  tbat,  on  the 
contrary,  the  plaintiff  sought  to  make  de- 
fendant liable  for  all  the  coal,  of  the  value  of 
$458.01,  under  and  by  the  terms  of  one  con- 
tract, and  In  none  of  the  counts  did  plain- 
tiff undertake  to  make  defendant  liable  for 
one  part  of  the  coal  under  one  contract  or 
cause  of  action,  and  for  another  part  of  the 
co&l  under  another  contract  In  a  note  to 
this  ground,  the  court  states:  "Plaintiff,  in 
his  presentation  of  the  case,  treated  the 
written  contract  In  regard  td  receiver,  and 
the  claim  thereunder,  as  surplusage,  except 
as  to  $86.45;  and  the  court  did  likewise,  and 
Instructed  the  Jury  there  could  be  no  fur- 
ther recovery  under  that  particular  contract" 
Error  In  charging:  "Now^  If  the  coal  was 
shipped  to  Mr.  King  as  an  Individual,  and 
he  had  notice  that  It  was  so  shipped,  and  al- 
lowed plaintiff  to  continue  the  shipments,  and 
send  the  coal  to  him  as  an  Individual,  and  he,  as 
an  Individual,  received  It  from  tbe  railroad,  or 
gave  some  other  person  orders  to  get  It,  for  In- 
stance, If  he  gave  the  Rome  Cotton-Tie  Com- 
pany orders  to  get  It,  and  be,  as  an  Individual, 
turned  U  over  to  the  Rome  Cotton-Tie  Com- 
pany, when  It  was  shipped  to  him,  and  he 
had  knowledge  that  the  plaintiff  was  look- 
ing to  him  for  pay  as  an  Individual,  and  he 
allowed  some  other  person  to  use  It,  and  so 
allowed  some  other  person  to  take  It,  then. 
If  Mr.  King  did  that,  and  the  plaintiff,  up- 
on the  faith  that  he  was  liable,  shipped  It, 
and  so  understood  it,  or  the  circumstances 
surrounding  the  shipment  were  of  such  a 
character  as  that  he,  as  a  reasonably  fair 
business  man,  should  have  taken  notice  of 
or  could  have  taken  notice  that  the  plaintiff 
was  looking  to  him  as  an  Individual  for  pay 
for  the  coal,  and  he  went  then  and  delivered 
It  to  somebody  else,  he  would  be  liable  to  tbe 
plaintiff  for  the  coal,  as  much  so  as  If  he 
had  consumed  It  In  bis  own  personal  use." 
Movant  insists  that  this  charge  was  not  au- 
thorized by  the  evidence  tbat  was  before  the 
Jury,  and  tbat  the  statements  therein  were 
•calculated  to  mislead  the  Jury.  Error  hi 
•charging:  "If  the  Black  Diamond  Coal  Com- 
pany intended,  by  the  manner  in  which  they 
shipped  the  coal,  to  place  tbe  title  In  King, 
they  should  have  so  notified  him,  provided 
It  was  not  done  with  Mr.  King's  knowledge. 
If  Mr.  King  knew  that  the  coal  was  shipped 
to  blm  individually,  and  he  had  requested 
that  the  coal  be  shipped  to  the  cotton-Ue 
company  upon  bis  credit,  it  was  an  Imma- 
terial matter  tben.  If  that  was  the  case,  In 
which  name  tbe  coal  was  shipped,  whether 
the  cotton-tie  company's  or  J.  King's;  he 
would  In  that  event  be  liable  If  he  made 
Buch  contract  and  so  requested."  Movant  in- 
•Ists  that  there  was  no  evidence  that  Mr. 
King  ever  made  any  request  as  to  the 
vianner  In  which  the  coal  should  be  ship- 


ped. On  the  contrary.  It  appears  from  the 
averments  In  plaintiff's  declaration  that  it 
shipped  the  coal  under  the  contract  of  Au- 
gust 6,  1892,  to  J.  King;  and  movant  sub- 
mits tbat  if  plaintiff  Intended  to  hold  King 
personally  liable  by  such  manner  of  ship- 
ment. Independently  of  the  written  contract, 
he  (King)  was  entitled  to  notice  of  such  in- 
tention, and  tbat  plaintiff  was  not  relying 
upon  the  written  contract,  but  upon  Its 
chosen  mode  of  shipment,  for  the  purpose 
of  holding  him  personally  liable. 

Foucbd  &  Fouche,  for  plaintiff  in  error; 
McCutchen  &  Shumate  and  Hoaklnaon  A  U&r- 
rls,  for  defendant  In  error. 

FEB  CUBIAH.  Jodsment  AfDrmed. 


Qa.  U7) 

ROUNSAVILLB  et  at  v.  LANGSTON  et  sL 

(Supreme  Court  of  Ueorgia.    Blay  19,  18UG.) 
AoTioM  TO  Set  Ahiob  Fk&oddlbxt  CoxvarAKca 

— FSBS  Of  TSHPOKAHT  HSOUTIB— To 

Whom  Chakosablb, 

In  view  of  the  Mitire  record,  and  especial- 
ly of  the  fact  that  the  fee*  of  the  receiveni  were 
incurred  iu  coDvertiog  gotids  luto  ca«h,  of  which 
tbe  plaioliffs  in  error  received  the  beuelit,  there 
was  no  abuse  of  discretion  in  adjudging  that 
these  fees  sboold  be  paid  by  theu. 
(SyUabns  by  th«  CowtO 

Error  from  svverior  court  Bolk'  caimt7;  0. 
Q.  Jones,  Judge. 

Action  by  Uingncm  ft  'Woodson  and  others 
against  J.  O.  BuUoek  to  set  aside  a  fraudulent 
conveyance  aud  to  <d>ta]n  the  appolntmmt  of 
a  receiver.  Thereafter  Heraberg  ft  Co.  and 
others  intervened,  and  were  made  parties 
plaintiff,  and  J.  W.  BotmsavlUe  and  anotb» 
were  made  parties  defendant  A  temporary 
receiver  waa  appointed,  and  tbere  was  a 
Judgment  for  defendants.  From  the  overrul- 
ing of  a  motion  by  defendants  to  charge  tbe 
recelvez'a  fees  to  plaintiffs,  defendanta  bring 
error.  AiBrmed. 

The  following  Is  the  ofBclal  rei>ort: 
Langston  &  Woodson  and  certain  others,  on 
December  29,  1893,  filed  their  petition  for  re- 
ceiver against  J.  O.  Bullock  under  tbe  insol- 
vent traders'  act,  and  also  alleging  that  on 
October  17,  1893,  Bullock  made  to  J.  W.  &  J. 
A.  Bounsavllle  a  fraudulent  mortgage  or  deed 
conveying  tbe  entire  stock  of  goods  In  his 
storehouse  In  Rockmart  Process  was  prayed 
against  Bullock  alone.  D.  H.  Hubbard,  un- 
der this  petition,  was  appointed  temporary- 
receiver  of  tbe  stock  of  goods  and  merchan- 
dise, notes  and  accounts  of  defendant,  and 
put  in  possession  thereof,  and  the  case  set 
for  a  hearing  on  January  8,  1894.  Bullock 
answered  the  petition,  and  on  that  day  tbe 
Judge  denied  a  permanent  receiver,  revoked 
tbe  former  order,  and  restored  all  tbe  proper- 
ty to  the  possession  of  defendant  On  Jan- 
uary 17,  1894,  Herzberg  &  Co.  Intervened, 
praying  to  be  made  a  party  plaintiff,  and  the;^ 
and  tbe  original  parties  plalntUC  filed  an 
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ameDdment  attacking  a  mortgage  given  by 
Bollock  on  hla  atock  ot  gooda  to  J.  W.  and 

J.  BoDDBarlUe,  to  ncare  an  original  Indebt- 
edness of  $2,868.60,  and  alao  a  deed  given  by 
Bullock  to  the  KounsaTllIes  on  his  storehouse 
and  dwelling  at  Uockmart  to  secure  the  same 
indebtedness,  on  the  ground  that  the  greater 
part  of  said  sum,  If  not  all,  was  made  up  of 
an  Illegal  and  Immoral  consideration,  that  It 
was  for  losses  on  cotton  futures;  and  that 
the  RouuBaTlUes  had  sold  39  bales  at  Bui- 
lock's  spot  cotton,  without  orders,  at  a  loaa 
to  Bullock  of  $1,000,  which  was  iit^lly  char- 
ged to  him  and  made  a  part  of  the  ¥2,868.50. 
The  amended  petition  prayed  that  the 
KounsaTllIes  be  made  parties  defendant,  and 
be  restrained  from  foreclosing  and  collecting 
their  mortgage,  and  from  selling  or  dlspoting 
ot  the  realty,  and  that  the  mortgage  and  deed 
be  canceled,  and  for  receiver.  This  amend- 
ment was  presented  to  the  Judge  below  Jan- 
uary 13,  1804,  and  he  passed  an  order  mak- 
ing Herzberg  &  Co.  parties  plaintiff  and  the 
Ronnsavlllefl  parties  defendant  Also  appoint* 
Ing  Bullock  temporary  receiver  of  all  his  as- 
sets of  every  kind,  and  authorizing  him  to  sell 
the  goods,  wares,  and  merchandise  in  the 
usual  course  of  retail  busineas.  until  further 
order,  for  casli,  to  take  an  Inventory  by  us- 
ing a  copy  of  the  Inventory  theretofore  taken 
by  Hubbard,  receiver,  deducting  from  the  In- 
ventory such  articles  as  bad  been  sold  since 
the  dissolution  of  the  receivership,  to  replen- 
ish the  stock  with  necessary  suple  artidea, 
to  collect  notes  and  accounts  due  him,  to  em- 
ploy counsel  to  sue  on  claims,  to  compromise 
doubtful  claims,  to  correct  errors  against  cus- 
tomers, etc.  The  Rounsavllles  were  restrain- 
ed as  prayed,  and  Bullock  and  the  Bounsa- 
vUles  were  ordered  to  show  cause  on  the 
fourth  Mondiy  In  February,  1804.  why  the 
receivership  should  not  be  made  permanent 
and  the  injunction  be  made  perpetual.  On 
January  20,  1804,  the  RounsavUlea  filed  their 
petition  in  the  case,  setting  forth  that  after 
Hubbard  had  been  discharged,  and  the  gooda 
returned  to  Bullodc's  posaesaion,  and  at  9 
o'clock  a.  m.  on  January  IS,  1804,  they  had 
bona  fide  bought  the  sto<^  of  goods  and  fix- 
tures of  Bullock  from  him,  and  paid  blm  for 
them  by  a  credit  of  $1,437.80  on  the  mortgage 
debt;  that  they  put  S.  E.  Smith  In  possession 
of  the  stock  as  their  agent  Immediately,  with 
instructions  to  sell  the  same;  that  at  about 
noon  of  bald  day  the  order  was  granted  ajH 
pointing  Bullock  receiver.  They  alleged  that 
they  were  In  possession  of  the  stock,  and  were 
prior  to  the  granting  of  the  order,'  and  asked 
that  -the  order  be  so  modified  that  Smith 
might  retain  possession  and  sell  goods  In  the 
usual  course  of  trade.  On  January  20,  1894, 
the  Judge  ordered  that  the  possession  of  the 
Rounsavllles  by  their  agent,  Smith,  be  not  in- 
terrupted until  the  further  order  of  the  court; 
that  Smith  be  authorized  to  sell  the  gooda  In 
\he  usual  course  of  trade,  keeping  an  account 
thereof,  and  reporting  tbe  same  to  the  court 
on  tbe  hearing  of  this  moUon.  On  April  2, 1894, 
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tbe  court  ordered  Smith  to  deposit  all  the 
money  he  then  bad  on  hand  arising  from  the 
sale  of  the  goods  and' collection  of  notes  and 
accounts  In  a  certain  bank  for  safe-keeping, 
and  thereafter  that  he  should  continue  to  so 
deposit  the  money  accumulating  from  the 
businesa,  whenever  be  should  have  as  much 
aa  $50  on  hand.  On  July  20.  1894,  the  court 
authorized  the  BounsaviUes  to  receive  said 
money  on  giving  bond  and  security  to  Smith, 
"receiver  of  Bullock."  conditioned  to  refund 
to  him  "as  receiver  the  amount  of  money 
from  blm  obtained,  upon  notice  or  order  from 
tbe  court,  or  make  such  other  distribution  of 
the  money  received  aa  the  court  might  di- 
rect"; and  they  gave  such  bond.  On  March 
22, 1894,  O'Brien  Bros,  et  aL  filed  a  peUUon  to 
be  made  parties  plaintiff,  and  were  hiade  par- 
ties, and  they  and  the  other  plaintiffs  amend- 
.ed  the  petition,  and  attacked  tbe  sale  of  the 
stock  of  goods  made  by  Bullock  to  the 
Rounsavllles  chi  January  13,  1894,  aa  being 
made  to  defraud  creditors,  and  they  alleged 
that  Bullock  was  appointed  receiver  before 
the.  Rounsavllles  had  taken  charge  of  the 
goods,  and  that  the  RounsavlUes  were  so  noti- 
fied; and  prayed  tlut  the  sale  be  held  void, 
and  a  receiver  be  appointed  to  take  charge- 
of  the  goods  and  all  the  other  assets  of  Bul- 
lock. On  April  17.  1894.  the  petiUoners  fur- 
ther amended  tbe  petition  by  chariirlng  addi- 
tional alleged  fraud  against  the  Rounsavllles 
and  Bullock  to  defeat  creditors,  among  tbe 
charges  being  that  an  old  mortgage  had  been 
canceled  under  an  agreement  to  allow  Bul- 
lock to  get  in  goods,  and  then  give  the  new 
mortgage  In  controversy  on  goods  of  petition- 
er^ purcbaaed  by  Bullock  on  a  credit,  and  on 
hla  repr^ntatton  that  he  was  solvent,  when 
be  was  not.  Other  creditors  of  Bullock  were 
made  parties  plaintiff.  The  claims  <tf  all  the 
plaintiffs  were  apea  merchandise  accounts. 
On  March  11,  1896,  plalntlffa  again  amended 
their  petition,  ailing:  On  December  20, 
1892,  BuUodk  bought  200  balea  of  cotton  fu- 
tures from  the  Ronnaavillea  at  89^  for  100 
bales  and  0%  for  100  balea,  of  the  value  of 
$9,000;  that  Bullock  agreed  to  keep  up  the 
margin,  provided  the  cotton  declined  In  price, 
and  the  Rounsavlllea  agreed  to  pay  him  the 
proflta,  provided  it  advanced  In  price;  that 
the  cotton  declined  until  the  loss  was  $4,400; 
that  Bullock  paid  part  of  It,  and  gave  the  note 
and  mortgage  to  the  Rounsavllles  for  the  bal- 
ance of  the  loss,  and  that  the  consideration 
w.as  therefore  Immoral  and  Illegal;  that  the 
deed  of  Bullock  to  the  RouDsavllles  of  June 
15,  1893,  conveying  the  realty,  was  not  re- 
corded until  October  19,  1H93,  and  that  tbey 
and  Bullock  conspired  together  to  keep  the 
deed  from  record  to  defraud  creditors.  An- 
swers were  filed  by  the  Rounsavllles  setting 
up  their  mortgage  debt,  and  denying  allega- 
tions as  to  fraud,  etc.,  made  by  petitioners. 
On  March  12,  1895,  they  filed  a  prayer  for  a 
decree  finding  the  balance  due  them,  and  for 
setting  up  their  lien  on  tbe  realty  and  notes 
and  accounta.   On  October  1%  1894,  waa 
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passed  what  appears  on  the  face  thereof  to  be 
a  consent  order,  placing  SL  A.  Heard  In  pos* 
BesaloD  of  the  goods,  notes,  and  accotmts,  with 
authority  to  sell  and  collect,  as  permanent  re- 
ceiver. This  order  appearing  to  be  erroneous 
In  that  the  Rounsavllles  had  not  consented 
thereto,  the  same  was  on  motion,  and  by  con- 
sent of  all  parties,  on  November  9, 18M,  modi- 
fied so  as  to  appoint  Heard  temporary  re- 
ceiver of  the  stock  of  goods  and  notes  and  ac- 
counts, except  collateral  notes  delivered  by 
the  RounsavUles  to  Bnllock  for  collection. 
On  November  19, 1894,  Smith  rendered  his  ac- 
count as  temporary  receiver  for  9^  months* 
service  at  f  20  a  month,  and  the  court,  on  No- 
vember 26,  1894,  ordered  that  he  be  paid  said 
fee  as  the  former  temporary  receiver.  After- 
wards the  case  was  tried  before  a  Jury,  and 
they  returned  a  verdict,  finding  for  plaintiffs 
as  against  Bullock  various  sums.  They  found 
the  mortgage  and  the  sale  of  the  goods  valid, 
but  found  the  deed  Invalid.  ni>on  a  motion 
to  enter  a  decree  on  this  verdict,  counsel  for 
the  RounsavUles  and  Bullock  moved  the  court 
to  charge  the  temporary  receivers'  fees  of 
Heard,  $150,  and  of  Smith,  (190,  against  the 
plaintiffs,  to  be  paid  ratably  as  between  them- 
selves by  them.  The  court  refused  to  grant 
this  motion,  and  taxed  the  RonnsavlUes  with 
I  be  said  fees.  To  this  ruling  the  RounsavUles 
imd  Bullock  excepted. 

J.  Branham  and  Sanders  &  Davla,  for  plain- 
tiffs In  error.  O.  B.  Carpenter.  J.  A.  Blance. 
and  Tmmer  &  Branch,  for  defendants  In  onor. 

PER  CURIAM.   Judgment  affirmed. 

ATKINSON*  proTldMktlal];  absent,  and 
not  presiding. 


(9»  0«.  118) 

BliAOKMON  T.  BURT. 
(Bopreme  Court  of  Georgia.    May  23, 1896.) 

RlBCTHSNT — BtIDBNCB— N»W  TRIAIh 

This  b^E  an  action  of  ejectment,  and 
the  plaintlfE  hanng  showo  a  complete  title  to 
the  pfemisea  in  dispute,  and  the  defendant  bar- 
ing failed  to  efitablish  by  evidence  satisfactory 
to  the  jniy  the  prescriptive  title  relied  on  as  a 
defense,  and  there  b^ns  no  errors'  of  law  com- 
plained of,  this  court  will  not  ovnrule  the  dis- 
cretion of  the  trial  judge  in  refusing  to  grant  a 
new  trial. 
(Syllabus  by  the  Court.) 

Em»  ftwm  supolOT  court.  Haralson  county; 
C.  C.  Smith,  Judge. 
The  following  Is  the  official  Tenort: 
Mary  J.  Burt  sued  Bdmond  Bla6kmon  In 
Qjectment  for  lot  No.  990  to  the  twentieth  dis- 
trict and  third  section  of  originally  Cherokee, 
now  Haralson,  county.  She  obtatoed  a  ver- 
dict for  the  premises,  and,  defendant's  motion 
for  a  new  trial  on  ttie  general  gronnds  alone 
being  overruled,  he  excepted,  and  brings  er- 
for.  Affirmed. 

Plaintiff  put  In  evidence  the  plat  and  grant 
from  the  state  to  Joe^h  McEee,  dated  June 


15th,  1860.  Also  certified  copy  of  the  will  of 
Joseph  McKee,  with  power  therein  to  convey 
the  land,  and  letters  testamentary  to  his  wife, 
Ann  J.  Also  deed  from  the  executrix  to  plain- 
tiff. Defoidant  put  In  evidence  deed  from 
8.'  J.  Carroll  to  defendant,  dated  January  12, 
1881.  Defendant  testified:  "I  am  in  posses- 
sion of  the  land.  To<^  possession  right  after 
the  purchase  under  this  deed,  in  1881.  Tom 
Carroll  was  In  possession  when  I  bought,  11t- 
Ing  on  It  in  a  llttie  log  house,  and  had  between 
a  half  and  three-quarters  of  an  acre  cleared. 
I  have  cultivated  that  pretty  well  all  the  time 
for  three  or  four  years,  and  then  put  a  family 
of  people  in  tliere,  and  they  stayed  some  three 
or  foui^  I  don't  know  hardly  how  long,  bat 
I  have  had  it  In  possession  all  the  while,  near- 
ly all  of  it  under  fence,  and  since  cleared 
more.  Some  three  four  or  five  acres  clear- 
ed now  on  the  place.  I  had  under  fence  aboat 
the  full  lot  I  suppose  I  bought  the  property 
like  any  other  man  would,  because  I  wanted 
it,  and  I  twught  It  to  good  faith,  and  thought  I 
was  getting  a  genuine  title.  I  was  buying 
from  a  man  I  thought  would  not  handle  any- 
thing else  but  good  tiUes,— Tom  Carroll  and 
his  wife.  The  deed  Is  from  Tom  Carroll  and 
his  wife.  I  never  knew  of  her  dealing  in 
lands  before  that  Hadn't  known  her  very 
long.  I  suppose  Carroll  had  been  dealing  to 
lands.  Think  he  signed  the  deed,  but  don't 
say  positivdy.  Really  dtHt't  know  for  certain 
whether  I  bought  from  his  wife.  The  house 
was  near  the  center  of  the  lot  I  added  a 
very  little  to  the  patch  the  next  year.  I 
cleared  atMUt  three  years  latw  on.  Nobody 
lived  to  the  house  to  18S1,  and  I  don't  think 
there  was  anybody  to  18S2  or  1883.  [The  suit 
was  brought  May  9,  1889.]  I  am  not  poslttve, 
but  my  recollection  Is,  Mr.  WlUlams'  folks 
stayed  there  to  1864,  and  they  lived  there  to 
1885.  I  think  they  stayed  there  three  years.  I 
don't  know  that  any  one  was  to  it  to  1887,  but 
would  not  be  positive  of  It  It  never  had  been 
vacant  until  It  rotted  down.  I  have  had  some 
plunder  on  it  ustog  it  as  a  bam.  Was  using 
it  as  a  bam  to  1SS3.  It  is  about  a  quarter  of 
a  mile  from  my  house,  and  the  lot  joins  my 
other  lands.  I  don't  recollect  any  one  living 
to  the  hofLse  to  1888.  I  bad  wheat  straw,  fod- 
der, etc,  to  It  The  house  Is  not  right  on 
the  road,  but  Is  to  sight  of  the  road.  At  the 
time  the  suit  was  filed.  I  reckon  there  were 
three  acres  to  all  cleared.  It  was  to  the  south- 
west comer  of  the  lot  I  don't  know  exactly 
what  year  I  did  clear  It  up.  Didn't  charge 
my  memory  with  the  date.  I  cleared  about 
two  acres  to  this  year.  Have  had  between 
three  and  five  acres  fenced  to  ever  since  I  have 
been  In  possession  of  it  some  of  it  right  on 
the  road  and  some  not  The  fence  I  ran  right 
up  on  the  road,  but  I  don't  remember  whether 
It  was  or  was  not  stoce  the  suit  was  filed.  All 
the  fence  was  not  there  ifi  1889,  but  I  think 
some  was.  The  lot  is  now  all  to  woods  pas.- 
ture.  I  have  cultivated  that  ever  stoce  I 
cleared  it  and  put  out  that  fence  three  years 
ago,  when  the  stock  law  came  b&ek.  Right 
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At  the  boose  and  the  patdi  around  the  house 
wM  not  In  any  flelO.  Tlie  field  I.  spoke  of 
clearing  after  that  was  orer  In  the  sontbwest 
comer  of  the  lot;  In  the  fall  ot  1886,  Is  my 
recolleetian.  I  added  to  the  other  field.  That 
to(A  In  the  lot  The  hoose  Is  about  150  yards 
from  the  road.  There  is  a  wagon  road  goes 
ont  to  It,  which  has  been  there  ever  shice  the 
boose  was  pot  there.  It  Is  not  a  public  road, 
and  the  otha  aa»  Is  a  churcb  road  and  a  mill, 
and  the  road  goes  down  to  the  house  like  any 
other  wagtm  road  a  man  would  have  to  go  to 
his  house.  The  church  road  goes  through  the 
northeast  comer  of  the  lot  of  lan^  but  the 
patch  In  the  southwest  comer  cannot  be  seen 
from  it,  though  It  can  be  seen  from  anothw 
public  load.  The  house  cannot  be  seen  from 
the  latter  road."  For  plaintiff  one  Thom- 
aaon  testified:  **I  don't  know  whether  any- 
body has  beoi  living  on  the  lot  from  1881  to 
1889.  Carroll  built  a  log  house  there,  and 
cleared  about  half  oc  three-quarters  of  an 
acre^  and  lived  there  the  latter  part  of  1880 
and  first  of  1881.  I  don't  remember  that  any- 
body lived  tbsm  thea  t<x  three  or  four  years. 
Tbibk.  the  WUllams  family  lived  there  In  1SS7, 
but  dont  remember  that  there  had  bem  any- 
body Uvli^  In  it  along  before  that.  I  don't 
recollect  any  other  clearing  until  18M,  Think 
there  was  thm  a  little  clearing  on  the  north 
side  of  the  lot  that  was  never  fenced  In  and 
cultivated.  Don't  know  about  the  clearing 
near  defendant's  field.  D^endant  might  have 
had  aome  cleared  on  It,  but  I  am  not  acquaint- 
ed with  the  lot  lines.  Have  not  been  about 
the  house  in  four  or  five  years  up  to  1888. 
Waa  there  in  1887,  and  didn't  find  any  clear- 
ing on  It  thai,  coly  the  patch  around  tiie 
bouse.  If  anybody  lived  In  it,  I  don't  know 
It  Defoidant  ml^t  have  bad  something  or 
other  In  It  I  remember  that  Wiley  Clinton, 
a  copper-mine  hand,  may  have  stayed  there 
two  w  three  months,  or  maybe  longer.  Z 
think  defendant  has  cultivated  that  patch,  or 
had  it  done,  ever  since  he  owned  it" 

Head  d:  Head,  for  plaintiff  In  error.  S.  L. 
Graven,  L.  Thomas,  and  McKrtde  ft  (haven, 
tar  def  aidant  in  error. 

PBB  CUBIAM.    Judgment  afllrmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  ^esidiiiifr 

<S9  Oa.  US) 

GOODWIN  V.  KENNEDY. 
(Supreme  Court  of  Georsia.    May  23,  1896.) 
Bill  or  EzcBprioNft— Pnoor  or  Sbbticb. 
Where  the  only  evidence  of  the  eervice  of 
a  bill  of  exceptiona  consists  of  an  entn'  thereon, 
sirned  by  the  attorney  of  the  plaintiff  hi  error, 
which  ia  not  sworn  to»  the  writ  of  error  innsc  be 
diamiaaed.  When  service  is  made  in  this  man- 
ner. It  most  be  authenticated  by  the  attorney's 
afBaavit,  made  at  the  time  of  service,  and  enter- 
-ed  npoD  or  attached  to  the  bill  of  exceptions. 
Btim0  V.  CoUina,  GO  Qa.  80:  Cloud  v.  State,  Id. 
ZdO  i  Head  v.  ifoUges,  72  6a.  32. 
(Syllabus  by  the  Court) 


,  Error  from  superior  court,  Haralson  coun- 
ty; C.  6.  Janes,  Judge. 

Action  between  Matilla  B.  Goodwin  and 
Lewis  Kennedy.  From  the  Judgment  Good- 
win brings  error.  Dismissed. 

Head  &  Head,  for  plaintiff  in  «ror.  Mc- 
Brlde  &  Craven  and  J.  A  Noyea,  for  defend- 
ant In  error. 

PEB  GUBIAM.   Writ  of  error  dismissed. 

ATKINSON,  J.,  providentially  absent;  and 
not  presiding. 

m  Gr.  123) 
FBANKLIN  v.  McELBOT. 
(So^me  Ooort  of  Georgia.    May  2S,  1886.) 

OUAIIDUN  AKD  WaBO  — IKVESTMBKTS  — PbaCD  — 
SVIDBNOR. 

1.  According  to  repeated  adjudications  of 
this  court,  it  is  a  good  defense  to  an  action  upon 
a  gaardlan's  bona  that  the  guardian,  in  1864, 
nnder  a  proper  order  of  the  snperior  court,  Id- 
vested  the  money  of  bis  wards  in  bonds  of  the 
Confederate  States.  The  evidence  In  the  pres- 
ent case  strongly  tended  to  establish,  if  It  did 
not  fully  prove,  the  truth  of  this  defense. 

2.  If,  however,  the  evidence  was  not  suffl- 
dent  for  this  pnrpose.  and  the  ward's  money 
was  not  invested  in  Confederate  bonds  at  all, 
or  was  so  invested  without  an  order  of  court, 
then  there  was  a  breach  of  the  bond  in  1864; 
and,  as  the  action  was  not  brought  until  1804, 
which  was  more  then  10  years  after  the  young- 
est of  the  wards  became  of  age,  it  waa  barred 
by  the  limitation  act  of  1868,  there  being  noth- 
ing to  show  that  the  guardian  had  acted  fraud- 
ulently or  cormptly  in  the  managnnent  of  the 
estate. 

3.  Even  If  a  statement,  contained  in  a  re- 
turn made  by  the  guardian,  that  he  had  Invest- 
ed the  moa^  under  an  order  of  court  was  not 
true,  tliis  alone  did  not  constitute  such  a  fraud 
as  should  have  deterred  the  wards  from  sooner 
bringing  their  action.  It  appearing  that  they  had 
abundant  time  and  opportunity  to  ascertain  the 
troth  of  the  matter.  See  Lane  v.  Lane,  13  S. 
B.  335.  87  Ga.  268:  Knox  v.  Laird,  17  8.  E. 
888,  92  Ga.  126, 127. 

(Syllabus  by  the  Court.) 

Error  fnnn  superior  court,  Fayette  coonty; 
8.  W.  Harris,  Judge. 

Action  by  D.  M.  Franklin,  for  the  use  of 
Emily  Hntcheson  and  others,  against  Mai- 
Tina  McElroy,  executrix  of  Peter  McBlroy, 
deceased.  There  was  a  Judgment  for  defend- 
ant, and  plflintwf  brings  «Tor.  Affirmed. 

TtB  CoUowlng  is  the  oflSdal  report: 
Franklin,  ordinary,  for  the  use  of  Emily 
Hutches«i,  formerly  Jones,  Nancy  Jackson, 
formerly  Jones,  and  O.  O.  Jones,  sued  Mrs. 
McElroy,  executrix  of  Pet»  McElroy,  upon  a 
guardlan'a  bond  given  by  Peter  McBlroy  aa 
principal  and  one  Glass  aa  surety,  March  2, 
1868,  as  guardian  for  said  usees  and  others. 
The  defense  was  that  the  money  which  had 
been  the  estate  of  the  minors  had  been  in- 
vested McBlroy  In  Confederate  bonds. 
Among  other  evUenco  tntrodpced  by  plaln- 
nttB  were  two  returns  made  by  McBIzoy  aa 
guardian,  one  In  September,  1868,  and  the 
other  for  the  period  from  September  L  1863, 
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to  Jnne  1,  1SG4,  showing  a  balance  agalmt 
the  gaardlan  of  9887.98.  Among  other  erl* 
dence.  defendant  Introdoced  return  of  Mc- 
Elroy  made  April  1, 1806,  for  the  period  from 
June  1.  1864,  to  AprU  1.  1866.  By  tbb  return 
the  guardian  was  charged  with  the  9887.98, 
and  credited  "by  amount  of  deposit  tor  tour 
per  cent  bonds  of  the  Confederate  States 
per  order  of  the  superior  court  u  per  Toudi- 
er  Na  1,"  |900.  No  Toucher  was  Introduced 
with  this  return.  There  was  a  rerdlct  for  de- 
fendant, and,  plalntUTs  motion  for  a  imw 
trial  being  overruled,  he  excepted.  The  mo- 
tion was  upon  the  general  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc 
Further,  because  the  court  wred  in  admit- 
ting^ over  the  objection  of  idaintlff's  coun- 
sel, the  return  made  by  UcBlroy  In  1866; 
the  objection  being  tliat  the  return  on  its  face 
showed  that  regular  annual  retnraa  had  not 
been  mode.  Further,  because  no  vouchw 
accompanied  the  return.  Further,  because 
the  return  was  only  a  dedaratlon  of  McEl- 
roy  in  his  own  tevor,  and'  was  not  such  a 
return  as  made  It  evidokce  for  him.  Further, 
because  the  court  erred  in  chai^flng:  **It  Mc- 
BOroy,  guardian,  before  June,  186B.  invested 
this  Identical  money  in  Confederate  bonds, 
with  or  without  an  order  of  the  Judge  of  the  su- 
perior court,  I  charge  you  that  the  plaintiff 
cannot  recover.  If  with  an  order  of  superior 
court,  the  investment  was  legal,  and  a  com- 
plete defense  to  this  suit  If  without  an  or- 
der, then  there  was  a  breach  of  bond  at 
the  time  of  Investmoit,  and  plaintUh  would 
be  barred  by  statute  of  1868.  You  riiould  find 
for  the  defendant" 

Roan  &  Oolightly,  for  plaintiff  In  error. 
Dorsey,  Brewster  &  Hpwell,  for  defendant  in 

error. 

PER  CURIAM.   Judgment  aOrmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

(»  dm.  106) 

FINK  et  aL  v.  ABH. 
(Supreme  Court  of  Georgia.    May  19,  1896.) 

VUILBOAD    COMPAKIBB  —  AOnON    FOB   DbATS  OW 

Tbbspambr— SorrioiBicoT  or  Evidbnob. 
The  evld^ce  warranted  the  verdict, 
which  waa  reasonable  in  amount;  and,  U  the 
eourt  committed  aoy  error  at  all,  it  waa  not 
ouch  OB  wonld  require  a  new  trial. 
(S;Uabas  by  the  Court) 

Error  from  city  court  Floyd  county;  O. 
A.  H.  Harris,  Judge. 

Action  by  Angeline  Ash  against  Henry 
Fink  and  another,  receivers  of  the  Bast  Ten- 
nessee, Vi^nla  &  Georgia  Railroad  Compa- 
ny. There  was  a  Jn^ment  for  plaintiff,  and 
defendants  and  plaintiff.  reepectlTdy,  bring 
error  and  cross  error.  Affirmed,  and  cross 
bUl  dlsmisMd. 

The  following  Is  ttie  official  report: 


Angeline  Ash,  her  petition,  alleged  flist 
Fink  and  McGhei^  as  recovers  for  ttae  East 
Tennessee,  Virginia  ft  Georgia  Railway  Oom- 
pany,  were  indebted  to  her  $10,000,  by  resMA 
of  the  foUowing  ttots:  On  AugW  8,  IfiSS, 
her  son  James  Ash  was  killed  by  the  run- 
ning of  locomottves,  cars,  or  other  machlneiy 
of  the  railroad;  the  same  being  tbe  act  or 
transaction  of  the  reoelvers  in  carrying  ob 
the  business  connected  with  the  railroad 
property.  Such  killing  occurred  santh  of 
Rome,  near  a  p<rfnt  known  as  the  "Athmti 
Junction."  The  petltltm  then  set  Cortb  the 
ag^  aqiectatlon  of  Utft,  earnings,  and  capac' 
tty  to  earn  money  of  James  Ash,  and  pro- 
ceeded; *'Bjb  contributed  to  her  support,  and 
she  waa  dependent  upon  him  for  aupporl, 
partly,  it  not  entlrdy.  He  had  no  wlfb  or 
child  living  at  the  time  of  his  death.  His 
death  waa  caused  wholly  by  the  n^Iigence 
of  the  officers,  agauta;  and  emptoyte  of  de- 
fendants running  said  locomotive,  cars,  or 
other  machinery,"  The  above  states  the  first 
six  paragraphs  of  the  petition.  The  seventh 
paragraph  was:  "For  further  eanse  of  ac- 
tion, petitioner  shows  ttiat  an  of  the  tacts 
hereinbefore  stated  relative  to  her  soai,  s> 
to  his  age.  capacity  to  earn  money,  her  de- 
pendence upon  htm  for  support,  his  cmlzlb- 
utlng  to  her  support,  and  the  auctions  that 
he  had  no  wife  or  child  living  at  the  thne 
of  his  death,  are  true^  and  are  In  this  para- 
graph affirmed,  as  though  q;>eclflcally  set  out 
Her  son  was  on  August  8,  1883,  riding  upon 
one  of  the  freight  cars  operated  by  defend- 
ants; and,  while  so  riding,  the  agoits  and 
employes  in  charge  of  and  running  the  train 
and  while  the  same  was.  in  motion,  ordered 
him  to  get  oS  the  train;  and  without  stop- 
ping the  train,  and  allowing  him  an  oppor- 
tunity to  obey  the  order,  and  while  the  train 
waa  in  motion,  said  officers  and  agents  opa<- 
ating  the  tain  threw  rocks  and  mlBSOes  at 
him,  to  force  lilm  to  leave  the  train  while  It 
was  in  motion.  In  his  effort  to  avoid  these 
missiles,  and  to  protect  blmsdf  trom  sucfa 
violence,  and  to  get  off  the  train,  he  lost  Ids 
footing,  hold,  or  balance,  and  f^  upon  the 
track,  and  the  wheels  of  the  train  ran  across 
both  his  legs,  and  crushed  them,  etc.,  so  that 
within  a  few  hours  thereafter  he  died  by  rea- 
son of  such  injuries.  Petitions  charges  tbit 
the  conduct  of  said  agents  and  empl<ves  was 
done  In  the  course  of  and  In  the  line  of 
their  employment  was  an  act  or  transaction 
of  defendants  in  carrying  on  the  business 
connected  with  said  railroad  property,  and 
was  done  In  wrongful,  willful,  and  wantoo 
manner.  She  sues  for  the  full  value  of  the 
life  of  her  son.  to  wit.  (10,000."  Plaintiff 
amended  the  third  paragraph  of  the  dedaia- 
tlon,  by  adding  thereto  the  fbUowIng:  "Her 
son  was  killed  by  the  running  of  the  car 
wheels  over  his  legs,  and  crushing  the  same, 
so  that  he  died  from  the  Injuries  tJitis  re- 
ceived. He  recdved  said  Injuries  because  de- 
fendants' agents  forced,  directed,  and  made 
him  leave  the  car  while  the  same  was  In  mo- 
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tlon,  negligently,  and  without  regard  for  Ua 
safety  and  care  for  bis  person.**  There  was 
a  Terdlct  for  plalntlfr  for  51^6.60.  Defend- 
ants* motion  tor  a  new  trial  was  orermled, 
and  they  excepted. 

The  motion  was  on  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.,  and  becanae  It  Is  excessive  in 
antotinL 

Farther,  because  It  was  contrary  to  certain 
BI>ecIQed  portions  of  the  charge. 

Because  the  court  erred  In  permitting  plain- 
tiff, over  the  objection  of  defendants,  to  ask 
witness  John  Paredl  the  following  ques- 
tions: "What  did  he  say  caused  him  to 
set  hurt?  How  did  he  get  hurt?**  And  in 
permitting  the  witness  to  answer:  "I  ask- 
ed him  how  he  come  to  get  run  over  that 
way,  and  he  says,  They  knocked  me  off  the 
train.'  **  Witness  Farcell  had  testified  that 
be  saw  and  conversed  with  deceased  while 
In  the  box  car  at  the  Junction;  that  he  could 
not  teU  the  time  when  be  got  there;  that  it 
-was  in  the  morning;  that  he  Iiad  no  recol- 
lection of  whether  it  was  early  in  the  morn- 
ing; that  be  bad  begun  work;  had  not  been 
at  work  very  long;  bad  begun  at  half  past  5; 
bad  not  paid  much  attention  as  to  bow  long 
he  bad  been  at  work;  that  the  boy  was  in 
a  box  car  within  a  few  yards  of  the  place 
on  the  main  track  where  there  was  blood, 
and  Uiat  there  was  blood  all  along  from  such 
point  on  the  main  track  to  the  car  where  the 
boy  was;  that  the  blood  was.  fresh  on  the 
track,  and  fresh  under  the  boy;  It  had  not 
quit  running  In  the  car  when  witness  arrived, 
and  was  dripping  out  of  the  car  down  on  the 
ground;  no  physician  bad  arrived;  that  wit- 
ness had  come  less  than  a  quarter  of  a  mile 
after  be  heard  of  the  accident  Whereupon 
counsel  for  defendants  had  objected  "that  It 
was  not  shown  to  be  so  connected  with  the 
main  transaction  as  to  exclude  the  suspicion 
of  afterthought;  that  it  was  not  part  of  the 
res  gestie."  Later  In  the  trial,  after  witness- 
es Terry  Davis  and  D.  T.  McCall  bad  been  re- 
introduced and  re-examined  for  plaintiff,  and 
after  witnesses  F.  F.  Starr,  J.  B.  Dean,  and 
ti.  A.  Dean  had  been  examined  by  plaintiff, 
and  while  witness  J.  W.  Fry  was  on  the 
stand  for  defendants,  the  court,  of  bis  own 
motion.  Interrupted  defendants'  examination 
of  said  witness  Fry  for  the  purpose  of  send- 
ing the  jury  out,  and,  after  the  jury  bad  re- 
tired, stated  be  wished  to  bear  further  on 
the  admissibility  of  evld«ice.  The  court 
then  recalled  the  jtiry,  and  made  the  follow- 
tng  statement  to  them:  "That  part  of  the 
testimony  of  Mr.  Purcdl  In  which  he  re- 
cited that  the  man  In  the  box  car  who  was 
injured  told  him.  They  knotted  me  off,*  is 
ruled  out.  Yon  are  not  to  consider  as  evi- 
dence flrom  Mr.  Pnrcell  that  particular  ex- 
pression.*' Defendants  Insist  that  this  testi- 
mony had  already  Injured  them;  that  the  ac- 
tion of  the  court  In  permitting  this  evidence 
to  be  beard  and  considered  by  the  jury,  to- 
teOter  wttb  other  testimony  admitted  ptior 
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and  subsequent  to  PurccU's  testimony,  could 
not  be  entirely  overcome  by  the  simple  state- 
ment that  it  was  ruled  out  Defendants  fur- 
ther Insist  that  the  court  should  have  fully 
protected  defendants,  so  far  as  was  possible, 
from  the  consequences  of  the  error,  by  call- 
ing the  jury's  attention  to  this  tcatter  In  the 
general  charge,  though  no  request  In  writing 
or  otherwise  was  made  for  such  charge.  De- 
fendants fotther  insist  that  such  action  in- 
jured defendants,  because  the  witness  Davis 
was  In  the  position  of  an  accomplice  with 
deceased  at  the  time  of  the  injury,  and  was, 
defendants  Insist,  uncorroborated  by  other 
testimony.  Defendants  Insist  that  the  jury 
could  not  have  found  a  verdict  on  Davis'  ap- 
parently Impossible  testimony,  without  con- 
sidering it  corroborated  In  some  way;  and 
defendants  Insist,  further,  that  this  state- 
ment of  Purcell's  was  the  only  evidence 
which  could  have  been  used  to  corroborate 
the  witness  Davis.  Defendants  Insist,  fur- 
ther, that  the  expression  by  the  court,  "Tou 
are  not  to  .consider  as  evidence  from  Purcell 
that  particular  expression,"  was  too  limited; 
that  It  left  the  jury  to  Infer  that  there  was 
ether  evidence  of  a  similar  character  In  Pur- 
cell's testimony  which  was  ruled  gut 

Error  in  admitting,  over  defendants'  objec- 
tion, a  memorandum  book  In  which  were 
the  following  entries:  "Atlanta,  Ga.,  August 
4,  1883.    My  name  Is  James  Ash,  and  was 

bom  In  the  year  1875.'*    This  Is  of  the  , 

1883.  "Porter  Chatham.  212  Marietta  St.. 
Atlanta,  O.  James  Ash  was  bom  in  1875." 
In  a  note  to  this  ground,  the  court  states: 
This  book  was  taken  from  package  identified 
by  witnesses  W.  H.  Davis.  Dr.  McCall,  and 
Dr.  Harris,  In  the  presence  of  the  court  and 
jury.  Defendants  objected,  on  the  ground 
that  It  was  a  blank  book  of  which  there  was 
no  proof  what  It  was  about  or  who  put -It 
In  the  package,  or  by  whose  authority;  that 
It  was  the  hearsay  evidence  of  James  Ash 
as  to  identification;  that  the  package  from 
which  it  was  taken  Is  not  properly  Identi- 
fied; that  the  package  was  given  to  Mr.  Wal- 
ter Harris,  by  whom  he  did  not  know;  that 
the  package  was  kept  In  an  open  drawer  in 
bis  office;  that  the  paper  is,  not  identified  as 
being  a  part  of  the  package  at  the  time  It 
was  given  to  Mr.  Harris.  The  court  allow- 
ed the  whole  book  to  be  introduced  for  the 
purpose  of  showing  that  it  was  a  book  on 
his  (deceased*s)  person,  with  his  name  in  It, 
and  for  no  other  puri>ose.  Defendants  Ir- 
Blst  that  the  court  erred.  In  that  there  was 
no  proof  who  wrote  the  words  in  said  book, 
or  to  whom  the  name  and  date  therein  stat- 
ed applied;  that  this  paper  was  taken  from 
an  indiscriminate  mass  of  papers  known  as 
the  "i)ackage";  and  that  the  mass  or  package 
of  papers  had  been  so  kept  that  any  interest- 
ed party  cotild  place  the  memorandum  book 
in  the  package  unknown  to  the  depc«ltary. 
Defendants  further  insist  that,  under  the  pc< 
cnllar  circumstances  of  this  case,  the  court 
In  ■4«"^t**"f  this  paper  In  evidence,  stated 
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to  the  Jury,  In  effect,  that  the  name  of  the 
deceased  was  James  Aah,  and  Insist  that 
identiflcatton  was  one  of  the  most  Important 
IsBues  In  this  case;  for  the  court  stated  In 
the  presence  of  the  Jnry,  In  answer  to  the 
following  Instance  of  plalntllTa  counsel,  "We 
offer  it  for  the  purpose  of  showing  that  It 
was  a  book  on  his  person,  with  his  name 
In  It,"  that  he  would  admit  it,  using  the  fol- 
lowing language:  "I  admit  It  for  that  pur- 
pose only."  Defendants  Insist,  further,  that 
the  court.  If  he  Intended  In  any  way  to  limit 
the  use  of  the  book,  should  hare  made  the 
same  clear  to  the  Jury,  but  show  that  the 
court,  neither  In  admitting  evidence  nor  In 
his  charge,  limited  the  Jury's  consideration 
of  the  book  In  any  manner  they  saw  fit. 

Error,  after  having  admitted  the  memoran- 
dum book  In  evidence  on  which  was  said  en- 
try, In  permitting  plaintiff's  counsel  to  argue 
to  the  Jury  that  the  handwriting  In  the  mem- 
orandum book  was  the  same  as  that  of  a 
letter  which  bad  been  Introduced  aa  the 
handwriting  of  James  Ash.  Defendants  in- 
sist that  it  was  the  duty  of  the  court  to 
stop  such  argumrat,  on  the  ground  that  the 
book  had  not  been  Introduced  In  evldenoe 
for  that  imrpose;  that  the  court  bad  limited 
the  use  which  might  be  made  of  said  book 
when  be  allowed  It  to  be  made.  Defendants 
further  Insist  that  it  was  not  Incumbent  on 
counsel  for  defendants  to  call  the  court's  at- 
tention to  this  illegal  argument,  because  the 
'.■onrt  would  have  corrected  the  evil  of  this  ar- 
(jument  bad  he  stated  to  the  Jury  In  his 
charge  what  he  intended  by  his  ruling.  This 
evidence  Is  for  certain  purposes  only,  and  the 
d^endants  had  the  right  to  expect  such 
charge.  But  tbb  court  did  not  charge  the 
Jury  on  this  subject. 

Error  In  charging  upon  the  question  of 
conflict  in  evldoice:  "Yon  are  authorized  to 
go  further,  and  look  to  the  circumstances 
surrounding  the  transaction  about  which  he 
testifies,  and  look  to  all  his  demeanor,  and 
nil  the  drcumstances  surrounding  the  wit- 
ness, and  take  all  that  into  consideration  In 
determining  what  credit  you  will  give  to 
such  witness  or  witnesses  that  have  testified 
in  the  case.  And,  In  weighing  testimony, 
you  do  not  weigh  testimony  by  the  number 
of  witnesses  merely,  but  you  have  the  right 
In  weighing  testimony  to  look  to  all  the  dr- 
cnmstances,  and,  as  I  have  before  stated, 
to  general  demeanw  of  the  witness  upon  the 
stand,  and  whatevw  took  place  at  the  time, 
the  position  the  witness  occupied  at  the 
time  according  to  the  evidence  when  the  In- 
Jury  took  place."  Defendants  Insist  that  the 
"drcumstances  surrounding  the  transaction 
about  which  he  testifies"  are  not  matters 
which  the  Jury  should  pass  upon  on  Ques- 
tions of  credibility;  that  "circumstances  snr- 
rounding  the  witness"  probably  tend  to 
show  the  witness  eharactw  for  veracity,  and 
his  worOi  as  a  tmtli  teller,  but  "drcumstan- 
ces surrounding  the  transaction"  can  only  be 
used  as  impeachOMnt  of  the  witness,  or  as 


sustaining  Mm,  Defendants  further  insist 
that  "the  posltkm  the  witness  occupied  at 
the  time"  rw"  have  no  meaning  unless  tbe 
court  Intended  to  charge  the  Jury,  in  accord- 
ance with  the  claim  of  plalntlflfs  counsd  In 
ai^umeut.  that  they  might  set  aside  the  tes- 
timony of  certain  of  defendants'  witnesses 
because  they  were  employed  by  defendants. 

Error  In  charging:  "It  Is  further  Incum- 
bent upon  the  plaintiff  to  establish  by  tbe 
evidence  what  tiie  value,  the  present  acttial 
value,  of  the  life  of  the  deceased  was.  And 
In  this  case  It  Is  Incumbent  upon  the  plain- 
tiff to  establish  that  her  son.  If  tbe  person 
killed  was  her  son,  was  killed  or  his  death 
caused  by  the  willful  and  wrongful  conduct 
of  an  employ^  of  defendants  towards  said 
deceased,  and  that  said  employe  acted  with- 
in the  scope  of  his  dutira  as  such  employA." 
Defendants  Insist  that  this  was  error,  be- 
cause the  court,  in  stating  what  either  part^ 
must  prove,  should  state  the  same  correctly 
at  the  time,  and  that,  under  tbe  circumstan- 
ces of  this  case,  defendants  would  not,  aa 
receivers,  be  liable  to  plaintiff  at  alL  Bat 
defendants  further  insist  that,  as  they  owed 
no  contractual  or  other  duty  to  plaintiff's 
deceased,  they  would,  at  most,  be  liable 
only  for  such  willful  and  wrongful  conduct 
towards  deceased  by  one  of  their  employes 
as  amounted  in  this  case  to  the  crime  of 
murder  or  voluntary  manslaughter,  and  that 
tbe  court  should  have  especially  so  stated  iu 
this  connection. 

Error  In  charging:  "The  court  ctaazges  you 
In  this  case  that  tbe  i»UiIntIff  would  occupy, 
as  to  her  right  to  recover,  the  same  position, 
as  matter  of  law,  that  the  decedent,  her  son. 
if  he  was  her  son,  would  have  occupied  bad 
he  merely  been  injured,  and  survived  to  have 
brought  suit  In  his  own  name."  Defendants 
Insist  that  this  charge  practically  found  lu 
plaintiff's  favor  the  Question  of  evidence 
whether  deceased  left  any  widow  or  child 
surviving  him;  that  the  wife,  as  a  '*matt?r 
of  law,"  would  altme  have  the  right  to  sue: 
and  that  this  charge  was  equlval^t  to  saying 
that  deceased  left  no  wife  or  child  Burrivlng 
him.  Defendants  further  insist  that  this 
was  error  In  that  it.  gave  the  Jury  to  under- 
stand that,  "as  a  matter  of  law,"  plaintiff 
was  entitled  to  all  the  common-law  and  stat- 
utory rights  deceased  would  have  had  bad 
he  survived,  when.  In  truth,  plaintiff's  right 
is  purely  statutory,  and  she  is  limited  to  the 
present  full,  actual  cash  value  of  the  Ufe  of 
tbe  deceased.  If  entitled  to  anything. 

Error  In  charging:  **No  employd  of  the  de- 
fendants would  have  the  right  to  throw  rocks 
at  a  trespasser,  or  compd  a  trespossw  on  a 
train  to  leave  tbe  train  while  It  was  In  mo- 
tion." Defendants  insist  that  this  was  er- 
ror: (1)  Because  employtt  would  have  the 
right  to  compel  trespassers  to  leave  the  train 
at  any  time  for  the  purpose  of  protecting 
himself  or  others  or  iffoperty  In  his  charge: 
(2)  because  the  court  sUtQs  what  facta  spe- 
cifically would  make  defendants  liable.,  when 
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mdi  matters  sboold  be  left  to  the  Jnry  for  de- 
cialon,  noder  proper  charge  of  general  roles; 
(3)  because  employee,  even  within  the  scope 
of  their  authority,  can  and  may  compel  tres- 
passers  to  leave  a  train  In  motion,  provided 
it  can  be  done  without  danger;  (4)  because 
the  (acts  In  this  case  show  that  the  train  was 
practically  stopped  whoi  deceased  was  in- 
jured, being  80  nearly  still  that  no  one  could 
reasonably  expect  a  man  to  get  hurt  in  leav- 
ing It 

Because  the  court  failed  to  charge  the  jury 
at  all  as  to  the  dlflerance  in  the  weight  and 
strength  of  the  testimony  necessary  to  convict 
ot  crime,  and  that  necessary  to  control  tjieir 
finding  In  a  dvU  case;  that  Is,  that,  to  con- 
vict of  a  crime,  the  evidence  must  be  such 
aa  to  convince  a  Jury  beyond  a  reasonable 
doubt  of  the  guilt  of  the  party  on  trial,  where- 
as in  a  dvll  case  simple  prep(Hiderance  of  the 
testimony  is  required,  in  favor  of  the  pre- 
vailing party.  Movants  insist  that  though, 
no  request  to  charge  as  above  Indicated  was 
made  or  suggested  to  the  court,  yet  as  the 

court  charged  in  effect,  as  appears  from  

ground  in  the  original  motion,  that  some  em- 
ploy* must  have  been  guilty  of  some  grade 
of  ertmlnal  bomldde,  the  court  should  have 
charged  as  above  insisted  upon.  The  one 
charge  being  given,  the  other  should  have 
been  glveo.  The  one  given  made  the  giving 
of  the  other  necessary. 

Error  in  charging:  "It  the  evidence  shows 
you  that  the  decedent-— that  Is,  the  person 
killed,  is  what  the  court  means  by  the  term 
'decedent*— was  on  defendants'  train  wltboat 
permission,  and  was  a  trespasser  (and,  if  he 
was  stealing  a  ride,  he  would  have  been  a 
trespasser),  then  the  defendants  would  not 
be  required  to  watch  and  look  after  the  dece- 
dent as  though  he  was  one  of  their  employee 
upon  the  train,  or"  as  it  would  for  a  person 
travrilng  on  its  line  of  track,  while  going  on 
its  accnstraued  way  transferring  passengers 
and  things  Crom  one  place  to  another;  that 
is,  Aot  the  same  degree  of  watchfulness  and 
carefulness  is  required  if  the  evidence  shows 
that  such  was  the  case  as  would  be  required 
In  behalf  of  a  passenger  on  a  train  or  of  a 
person  traveling  or  walking  upon  the  railroad 
track.  There  Is  a  less  degree  of  watchfulness 
required  In  such  cases  of  a  trespasser,  as 
Illustrated,  for  the  purpose  of  protecting  such 
party  from  injury."  Defaidants  say  that  the 
foregoinir  charge  was  erroneous,  because  It 
implies  that  some  degree  of  care  and  watch- 
fulness Is  due  from  the  railroad  employSs  to 
protect  persons  stealing  a  ride,  as  the  proof 
shows  the  person  killed  or  injured  as  alleged 
In  the  declaration  was.  Defendants  Insist 
that  there  was  no  duty  on  the  part  of  de- 
fendants to  protect  such  tresposseca.  The 
defendants  insist,  further,  that  the  charge  is 
erroneous  because  it  compares  the  degree  of 
care  and  watchfulness  due  to  such  a  tres- 
passer to  the  care  that  should  be  exercised 
to  protect  a  passenger  or  an  employe  or  a  per- 
son working  upon  a  railroad  track,  and  does 


not  state  what  degree  of  care  Is  due  to  any 
one  of  the  classes  of  persons  named.  Tbe 
charge  assumes  that  some  degree  of  watch- 
fulness is  due  to  such  a  trespasser,  but  does 
not  attempt  to  define  It 

Brror  In  charging  as  to  the  method  of  com-  - 
putln^  damages:  "If  you  find  that  plaintifl 
is  entitled  to  recover,  you  will  first  find  what 
the  age  of  tbe  person  killed  was  at  the  time 
be  was  killed,  and  then  what  his  yearly  worth 
was;  that  Is,  the  yearly  value  of  decedent's 
life.  Then,  by  looking  at  the  table  on  page 
847,  TO  Ga.  [said  table  being  the  annuity 
table  In  said  volume],  find  the  figures  on  the 
column  marked  'Age'  representing  the  age 
you  find  tbe  decedent  to  have  been,  and  look 
at  the  figure  opposite  In  the  seven  per  cent, 
column.  There  are  two  columns  on  that 
page;  and  you  are  to  be  governed  by  the 
seven  per  cent  column;  that  Is,  If  your  find- 
ings should  be  In  favor  of  the  plaintiff  on  the 
Issues  heretofore  charged  you,  and  you  see 
fit  to  make  your  calculation  according  to  tbe 
tables  before  you  in  evidence.  Look  opposite 
said  figures  in  the  seven  per  cent  column,  and  ' 
you  take  the  whole  number  and  the  decimals 
in  said  column,  and  moltiply  them  by  the 
yearly  value  of  decedent's  life,  and  the  sum 
thus  obtained  would  give  you  the  present  ac- 
tual casta  value  of  the  life  of  the  decedent 
which  amount  yon  would  be  anttaorised  to 
find  in  favor  of  the  plaintiff,  if  the  same 
should  be  reduced  under  tbe  rules  the  court 
Imeafter  gives  you."  Defendants  Insist  that 
the  foregoing  charge  is  errwieoua,  in  this:  It 
allows  tbe  jury  to  tftke  the  value  of  the  de- 
ceased's life  for  any  year,— the  highest  prov- 
ea  value  of  said  life  for  any  year,— and  multi- 
ply by  the  number  found  in  the  7  per  cent, 
column  of  said  annuity  tables;  whereas  the 
amount  to-be  multiplied  should  be  the  aver- 
age yearly  value  of  the  life  of  deceased,  tak- 
ing Into  consideration  his  lessened  capacity  to 
earn  money  as  he  would  grow  older.  '  De- 
fendants say  that  this  charge  was  erroneous 
especially  as  defendants'  counsel  had  request- 
ed the  court  to  charge  that  the  amount  to  be 
multiplied  by  the  flffores  in  the  7  per  cent 
column  should  be  the  average  yearly  earnings 
of  the  deceased,  and  as  there  was  evidence 
tending  to  show  that  after  50  years  of  age , 
the  Himing  capacity  of  deceased  would  have 
been  very  small,  had  he  lived,  and  especially 
as  tbe  court  failed  to  charge  the  jury  that 
they  should  take  into  consIderaHon  decease 
ed's  decreased  capacity  to  earn  money  as  he 
grew  older. 

Because  the  court  failed  to  charge  the  jury 
that  if  they  adopted  the  tables  in  70  Ga..  which 
were  Introduced  In  evidence  as  a  basis  pf  com- 
puting damages,  they  should  multiply  the  avr 
erage  yearly  earning  capacity  ot  the  deceased 
by  the  figures  contained  in  the  7  per  cent, 
column  opposite  the  number  of  years  repre- 
senting the  age  of  deceased.  Defendants  say, 
further,  this  failure  -to  charge  was  error  be- 
cause it  left  the  Jury  free  to  take  any,  even 
the  highest  yeariy  earning  capacity  of  deceas- 
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ed  u  ttie  ftmoimt  to  be  mnltlpllea  hj  tiu  fl^ 
ores  In  tiie  7  per  cent  colunn. 

Beeanae  tbe  conrt  erred  In  falling  to  charge 
thif  jury  Out  In  estimating  damages,  If  th^ 
fonnd  for  plidntlff,  tliey  shoold  take  into  con- 
•  sideratlon  tbe  question  wlitftber  the  deceased's 
capacit7  to  eani  money  wonld  grow  less  as  he 
grev  older.  Etefendants*  counsel  insist  that 
this  was  error,  especially  as  there  was  proof 
before  the  Jury  tending  to  austaln  that  pac- 
tion. The  court  failed  to  charge  tbe  jury  at 
all  upon  tiiat  point 

Because  the  conrt  erred  in  shutting  toe  jjsry 
up.  In  efTect,  as  d^mdants  contend,  to  the 
method  of  computhig  damages  according  to 
the  tobies  Introduced  in  eridence  from  70  Ga. 
He  gave  them  nb  other  rule  or  fatstmctitm  as 
to  how  tbe  present  value  of  the  life  of  the  de- 
ceased could  be  ascertained,  except  that  by  cal- 
cula^g  according  to  the  taUee.  This,  defend- 
antif  counsel  Insdst,  is  apparent  from  the 
charge  of  the  court,  which  Is  a  part  of  the  rets 
(ird  In  this  cas&  In  a  note  to  this  ground, 
Ihe  conrt  stotes  that  no  other  rule  was  re- 
(liusted;  nor  was  tbe  court's  attention  called 
to  any  other  rule  dealred  to  be  given  by  coun- 
M!l  for  either  party  to  tbe  case. 

Brror  to  eharsl^:  "Upon  the  subject  of 
VlalntUTs  dependoicy  upon  her  son,  the  court 
charges  you  that  it  la  Incumbent  upon  the 
plaintiff  to  show  that  she  was  d^endent  upm 
snch  son,  or  that  he  eontrtbuted  to  her  sup- 
port" Defendants  Insist  that  the  word  "and," 
and  not  "or,"  should  have  been  used  by  the 
court;  that  the  charge  as  given  does  not  give 
the  correct  rule  for  determining  plain tUTs 
right  to  recover;  the  ^rent  who  sues  In  such 
case  must  be  dependent  upon  the  deceased 
cAilld,  and  be  must  have  contributed  to  tbm 
support  of  such  snrent,  before  the  pannt 
would  be  entitled  to  matntsln  a  stdt  for  the 
homicide  of  such  cliUd. 

In  overruling  the  motion  for  new  trial,  toe 
Judge  below  stoted  that  this  betog  the  second 
verdict  in  favor  of  plaintiff,  and  tbe  court  be- 
tog  satiflfled  toat  the  verdict  la  as  fbvomble 
to  defendants  as  they  could  reasonably  expect, 
the  motion  Is  overruled. 

To  the  following  rulings,  made  during  toe 
trial,  the  plaintiff  e»wpted  pendente  Uta,  and 
as  to  tbem  assigns  error  to  her  bill  of  excep- 
tions: The  court  held  that  idatotlVs  dadara- 
tkm  was  not  stoted  to  two  s^mto  and  eev- 
eial  counto,  but  that  the  declaration  or  peti- 
tion should  be  construed  as  a  whole,  and,  as 
such,  required  platotlff  to  try  tbe  came,  and 
make  proof  upon  toe  toeory  that  one  cause, 
and  only  one  canae,  of  action  was  stated  in 
said  petitim,  to  wit,  tbe  wm^fnl  and  tortious 
acta  of  defendants'  agNits.  The  court  held 
and  ruled  that  idatotlff  did  not  make  out  her 
ri^t  to  recover  when  she  allowed  tbe  deato  of 
her  son,  her  dependoocy  upon  him  tm  sup- 
port, his  age,  his  capaxdty  to  earn  mniey,  and 
toe  Ulllng  by  tbe  running  of  toe  trains  operat- 
ed by  defendants.  Plaintiff  ofl'ered  to  prove 
by  tbe  witness  Walter  Harris  toe  stetonenta 
oude  by  deceased  touching  the  cause  of  his 


injury,  to  answer  to  questions  propomided  to 
Urn  by  Dr.  Battey,  attending  phy^dan,  alter 
deceased  had  been  brought  from  tbe  point  of 
the  acddmt  to  the  dty  of  Bome,  to  the  atter- 
noon  of  the  same  day.  The  stotemeato  were 
to  tbe  efltet  that  toe  brakeman  threw  rocks  at 
him,  and  that  he  went  to  move  and  dodge  toe 
rocka,  and  fell  off.  and  the  train  ran  over  him. 
It  waa  also  shown  by  toe  witness  Walter  Har- 
ris that  the  deceased,  at  the  time  of  making 
the  statements,  knew  of  his  condition,  of  his 
near  approaching  deato,  and  that  the  state- 
ment was  made  only  a  abort  while  before  hta 
death.  The  court  ruled  tbe  testimony  was 
not,  admissible,  upon  the  ground  that  It  ms 
not  a  part  of  the  ras  gestae,  and.  further,  toat 
dying  declarations  were  not  admissible  In  civil 
cases.  The  court  ruled  out  the  testimony  of 
the  witoess  Pnrcell,  to  answer  to  tiie  questkm 
ptalntiirs  counsel:  "What  did  he  say 
earned  him  to  get  hurt?  How  did  he  get 
hurt?"  "I  asked  how  he  came  to  get  run  over 
that  way,  and  be  says,  They  knocked  me  off 
the  train.'"  "Q.  Did  he  aay  who  knocked 
him  off  r  "He  did  not  eay  wlM^**— the  witness 
PuiceU  havhig  prevlonsly  testifled  that  he 
came  to  the  boy,  and  found  him  to  tbe  box  car 
near  defendants'  trade  wltoto  a  few  yards  of 
the  place  on  the  mato  track  where  there  was 
blood,  and  that  there  waa  blood  all  along 
from  such  point  on  the  main  track  to  the 
car  where  the  boy  was.  The  blood  waa  fresh 
on  toe  track,  and  fresh  under  the  boy.  It  had 
not  quit  running  In  the  car  when  the  witness 
arrived,  and  was  dripping  out  of  the  car  down 
on  the  ground.  No  physician  had  arrived. 
The  witoess  had  come  lem  than  a  qoarter  of 
a  ndle  after  he  had  beard  of  the  accident  Tbe 
court  refuaed  to  admit  to  tbe  Jury  the  testi- 
mony of  Dr.  D.  T.  UcOall  as  to  what  deceased 
said  toudilng  tbe  cause  of  bis  Injuries.  It 
was  shown  by  the  witoess 'McCall  that  be  was 
the  attending  physician,  came  to  the  boy  at 
the  instance  of  tbe  master  of  trains  under  de- 
fendants, and  that  he  arrived  while  tiie  boy 
was  to  toe  box  car,  near  the  potot  on  the  ftuUn 
track  where  toere  was  Uood;  that  tbe  blood 
was  fresh,  and  the  boy  waa  still  Ueeding; 
that  he  arrived  to  the  forenoon,  after  luving 
received  a  messsge  from  the  master  of  trains, 
whldi  was  sent  him  by  note  to  his  retfdenee, 
and  from  his  residence  communicated  to  him 
by  telephone;  that  he  rode  something  like  a 
mile  and  a  half  from  where  be.  received  the 
message^  to  the  boy.  It  was  shown  to  proof 
that  the  accident  was  communicated  by  tele- 
graph to  toe  mastor  of  trains  immediately  aft- 
er the  occurrence,  and  the  witness  McCall  tes- 
tified that  it  took  him  8  or  10  mtoutei,  maybe 
IB,  to  drive  to  the  boy  after  he  received  tbe 
calL  Plain  tiff's  counsel  offered  to  evidence 
rule  114e,  as  follows:  'Tbt  rear  car  of  every 
trato  must  be  a  brake  car,  and  toe  conductor 
or  bratenan  must,  wboi  tratos  are  to  mo- 
tion, be  stotioned  on  tiist  car;  provided,  how; 
ever,  that,  when  stopi^ng,  atbex  having  set  the 
brakes  on  toe  car,  he  may  go  to  otoer  cars  to 
set  other  brakes."   Platotlff  proved  by  de- 


Digitized  by  Google 


Ga.) 


STRICKLAND  o.  ATIANTA  A  W.  I'.  B.  CQ. 


981 


fendantfl*  witness  Fry,  condactor  on  said  train, 
tliat  this  rule  was  a  correct  rale  of  defudanta, 
and  was  In  force  on  Auffost  8,  1893,  the  date 
of  the  accident  After  haTlng  proved  this 
mle,  plalntlfTs  counsel  asked  defendants'  wit- 
ness Fry  the  following  questions:  "Q.  Wben 
yon  and  Armstrong  botb  left  that  rear  car, 
and  went  forward,  while  that  train  was  com- 
ing to  a  stop  at  that  station,  yon  violated  that 
rule,  did  you?"  To  whl<di  question  defend- 
ants' counsel  objected,  on  the  ground  that 
there  is  no  declaration  of  an  Injury  on  ac- 
count of  It;  that  the  declaration  did  not  set 
up  any  such  reason;  in  addltltm,  that  there 
waa  no  allegation  In  the  declaration  of  any 
Injnty  .arising  by  any  rlolatton  of  that  condi- 
tion or  rule;  that  the  rule  was  In  no  way  con- 
nected with  the  Injury.  The  rule  being  offers 
ed  In  evidence,  It  was  objected  to,  on  the 
ground  that  It  was  Immaterial  and  Irrelevant 
The  court  sustained  the  petition  taken  by  de- 
fendants* counsel,  both  as  to  answering  the 
qnesUon  propounded  to  the  witness  Fry  and 
aa  to  the  introduction  of  the  rule.  PlalntifTs 
counsel  also  offered  In  evidence  rule  llSa* 
which  is  aa  follows:  "Conductois  and  agents 
must  noti^  the  superintendent  In  writing,  of 
any  violation  of  the  rules  governing  this  scbed- 
ule."  Defendants'  witness  Fry  testlfled 'that 
this  rule  was  a  rule  of  the  company,  and  waa 
in  force  at  the  time  of  said  accident  The 
witness  Fit  also  testified  that  he  had  not  re* 
ported  to  the  superintendent  that  the  brake- 
man  did  not  put  on  the  brakes  on  the  rear  car 
before  he  went  forward  at  this  stop,  nor  had 
he  reporte4  to  the  superintendent  that  both  he 
and  the  rear  brakeman  had  left  the  rear  car  of 
that  train  while  it  wsf  in  motion,  without  put- 
ting on  a  braJre.  Defendants*  counsel  moved 
to  rUm  out  the  testltpo^y  on  the  subject  of  re- 
porting to  the  snperlrt^ndent,  upon  which  ob- 
jection belrg  made,  plalntlfrs  counsel  offered 
In  evidence  the  rule  118a,  and  stated  that  the 
object  of  each  testimony  and  the  IntroductioD 
of  sack  role  was  to  show  that  the  brakeman 
and  the  <»}nductor  were  conducting  that  train 
In  violation  of  the  tnle  of  the  company,  and 
therefore  they  were  In  an  attitude  to  shield 
and  protect  themselves;  thus  Intending  that 
this  evidence  should  go  to  the  credit  of  the 
witnesses:  The  court  sustained  defendants' 
objection,  and  refused  to  allow  the  rules  to  be 
Introduced,  and  ruled  out  the  testimony  of 
making  reports  to  the  superintendent  Un- 
der croBS-ezaminatlon,  defendants'  witness, 
Engineer  C.  6.  Arthur,  stated  that  he  gave  his 
testimony  concerning  the  speed  of  train,  re- 
garding the  location  of  the  brakemen,  etc., 
partly  from  his  recollection,  and  partly  from 
the  rules  of  th«  company  aa  to  what  his  duties 
were.  Plaintiff's  counsel  sought  to  show  by 
the  witness  that  there  was  a  rule  of  the  com- 
pany forbidding  the  rear  brakeman  and  the 
condactor  both  to  leave  the  rear  car  at  the 
same  time;  the  rule  being  114c,  set  out  above. 
Defendants  objected  to  this  testimony,  upcm 
the  ground  that  It  was  Irrelevant  Plaintiff 
stated  that  the  object  of  Introdndng  tiie  rule 


waa  to  show  that  In  one  Instance  a  rule  of 
the  company  was  violated,  and  this  would  go 
to  reduce  the  strength  of  the  witness*  testi- 
mony, where  he  swore  according  to  rule.  The 
court  refused  to  allow  the  testimony.  Plaln- 
tUTs  counsel  offered  In  evidence  the  testimony 
of  J.  B.  Lmnpltln,  a  witness,  who  was  clerk 
of  the  coroner's  jury  that  held  an  inqi^t  over 
the  body  of  decedent  The  testimony  offered 
was  that  Condactor  Fry  said  before  the  coro- 
ner's jury  tliat  his  flagman  c^me  over  the  train 
to  get  some  tramps  off  that  were  on  the  train. 
Defendants*  counsel  moved  to  mle  out  this 
testimony,  upon  the  ground  that  there  was  no 
justification  for  the  qnestlon;  that  the  wit- 
ness' testimony  was  the  same  as  that  of  Con- 
ductor Fry.  Hie  objection  waa  sustained, 
and  the  testimony  was  ruled  out 

McGutchen  &  Sbnmato  and  HoaUnson  & 
Barrls,  for  plaintiff  In  error.  Dean  ft  Dean, 
tm  def  »dantB  In  enor. 

PER  CUBIAH.  Judgment  afflnned. '  Orosa 
blU  of  exceptions  dismissed. 


(M  Oa.  124) 

STRICKLAND  v.  ATLANTA  A.  W,  P. 
R.  CO. 

(Snptnne  Conrt  of  Georgia.    May  23,  1896.) 

ACTIOTT  rOR  ASSACLT  AND  BaTTBBT— PLBAUIXO — 

JcsTtrioiTioN— Trial— RiGBT  to  Opbn  and 

CLOSB — SUFriCIBNCT  OrBviDBNOB. 

1.  Tfae  action  being  for  damagCB  resnltlDg 
from  an  aileeed  assault  and  battery,  a  plvn.  ad- 
mitting the  oeatiog,  and  averring  that  It  was 
lawfnl,  because  necesaarily  ioflicted  by  the  de- 
fendant's servant  for  the  purpose  of  protuct- 
Ing  his  master's  property  from  an  uolawful  tre»- 
pass  on  the  part  of  the  plaintiff,  was  a  iilea  of 
justification,  and  oousequently  defendant's 
counsel  were  entitled  to  open  and  couclnde  the 
argument 

2.  The  evidence  was  conflicting,  but  that 
which  was  introdnced  Cor  the  defendant  fuUr 
warranted  a  finding  tbat  the  beating  was  Jnstl- 
flablfc 

(Sylkbns  by  the  Court) 

Error  from  superior  court,  Campbell  coun- 
ty; S.  W.  Harris,  Judge. 

Action  by  B.  B.  Strickland  against  the  At> 
lanta  &  West  Point  Railroad  Company  to  re- 
cover damages  for  an  assault  and  battery. 
There  was  a  judgment  for  defendant  and 
plaintiff  brings  error.  Affirmed. 

The  following  is  the  official  report: 
Strickland  sued,  the  railroad  company,  ai- 
ling: On  or  before  April  1,  1882,  it  ran  a 
train  of  cars  on  Its  road  from  Atlanta  to 
West  Point  and  other  points  south  of  Fair- 
bum,  and  returned  to  Atlanta,  which  train 
passed  Falrbum  about  4  o'clock  each  dlay  on 
its  return  to  Atlanta.  Said  train  was  com- 
posed of  freight  cars  and  an  engine  and 
caboose,  and  carried  freight  and  frequently 
paasengers.  It  was  in  charge  of  defendant, 
and  was  conducted  by  defendant's  conductor, 
whose  business  it  was  to  superintend  and 
manage  the  same,  permit  or  refuse  to  permit, 
as  he  saw  propw,  or  aa  the  railroad  authort- 
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ties  saw  proper,  personB  to  ride  on  the  train, 
and  to  do  all  acta  nanally  amteneA  upon 
ccmductoiB  of  tralna.  Defendant  bad  fr^ 
quently  before  and  np  to  April  1,  X8B2,  per- 
mitted persKUB  to  ride  on  tbe  cab  of  said 
train,  and,  so  for  as  pedtloner  is  Informed, 
had  never  ap  to  that  date  ol^ected  to  persons 
entering  such  cab  while  the  same  was  stand- 
ing at  Its  d^wts;  and  petitioner  bad  freqnenf- 
1y  before  said  date  entered  said  cab  white 
the  same  was  standing  at  S^btim,  for  the 
purpose  of  ae^ng  some  of  his  friends  who 
were  on  tbe  cab,  and  all  this  was  done  b7 
consent  of  defendant,  and  without  any  ob- 
jection thereto.  On  April  1.  1882,  the  con- 
ductor of  said  train  stopped  It  at  Falrbnm, 
as  had  been  the  custom  of  defendant,  aud 
while  It  was  standbig  on  defendant's  trad^  at 
Falrbtbn,  and  just  before  It  was  ready  to 
move  on  to  Atlanta,  aereral  of  petitioner's 
friends  entered  the  cab,  as  be  belieres,  to 
treat  with  the  conductor  for  passage  to  At- 
lanta.- Wishing  to  talk  to  his  friends,  and  to 
learn  which  of  them  were  going  off  on  the 
train,  he  entered  the  cab,  as  he  bad  frequent- 
ly done  before,  without  objection,  and  was 
talking  pleasantly  with  his  friends,  when  F. 
A.  Dean,  the  conductor,  came  from  the  ba^ 
end  of  tbe  cab  to  the  end  of  tbe  cab  that  pe- 
titioner was  occupying,  and  In  a  very  angry 
and  boisterous  manner  said,  'Xlet  out  of 
here^  every  one  of  yon,*'  axid  b^ore  peti- 
tioner had  time  to  leave,  and  ^thout  any 
excuse,  the  conductor  reached  down,  gath- 
ered a  pistol,  and  wabed  up  to  petlttoner, 
cnrsed  blm,  and  ordered  blm  out  of  the  car. 
Insisting  that  he  bad  no  right  to  ride  on  the 
train,  and  demanding  that  be  leave  tbe  same 
at  once.  Before  petitioner  had  time  to  leave 
tbe  cab,  and  without  his  making  any  re- 
sistance, the  conductor  declared  that  evo? 
one  should  get  the  train,  and.  turning 
to  petitioner  said,  "And  you  flrst,"  and  with- 
out any  effort  to  induce  the  persons  to  leave 
the  cab  without  [breach  of  tbe]  peaces  and 
without  giving  petitioner  time  to  obey  his 
command,  the  conductor  struck  him  In  the 
face  with  his  fist,  knocking  him  down  in  the 
duat  and  dirt  of  the  cab,  making  tbe  blood 
gush  from  his  face  and  nose,  at  the  same 
time  cursing  blm,  and  treating  him  in  the 
most  inhuman  and  brutal  manner.  As  soon 
as  petitioner  could  recover  from  tbe  blows, 
he  Immediately  left  the  car,  and  was  fol- 
lowed to  tbe  door  of  tbe  yame  by  the  con- 
ductor. By  reason  of  this  assault  he  was 
humiliated  and  degraded  in  the  eyes  and 
estimation  of  the  bystand^  the  knowledge 
of  which  greatly  grieved  him.  He  was  also 
much  bruteed  1^  the  Hck,  and  the  pain  thus 
caused  was  great,  and  by  reason  of  said  as- 
sault and  conduct  has  suffered  great  pain 
of  body  and  mind,  and  was  damaged  93,000. 
Tbe  manner  In  which  said  hurt  was  commit- 
ted on  petitioner  by  defendant  through  its 
servant  rendered  It  Uatde  to  him  for  punitive 
damages  and  the  general  and  special  dam- 
agbS  above  all^^ed.   Defendant  encouraged 


and  upheld  said  servant  In  thus  a» 
saultlng  petltkHier,  and  recognized  the  fact 
that  he  did  the  same  as  Its  agent;  and, 
after  full  knowledge  thereof,  and  the  aggra- 
vating circumstances  accompanying  the 
ataaa,  It  has  caUfled  tbe  act  of  Us  servant, 
and  is  now  encouraging  the  same,  and  re- 
tains him  In  Its  service^  refusing  to  discharge 
him,  but,  to  tbe  contrary,  commends  his  ac- 
tloiu,  and  fully  and  completely  ratifies  all  be 
has  done,  and  stands  by,  aud  encounges 
and  assists  blm  In  his  and  its  defense. 

Def^idant  pleaded:  WhUe  its  emplar^ 
Dean,  did  assault  plaintiff,  and  a  little  bent 
and  strike  blm,  yet  said  assault  and  battery 
was,  under  the  law,  Justlflable,  for  Dean  was 
In  command  of  a  freight  train  pf  defend- 
ant, which  at  the  time  was  at  Falibum,  and 
which  was  being  brought  to  Atlanta,  and  by 
the  rules  of  defendant  tbe  conductrau  of 
freight  trains  bare  no  authority  to  i>ainlt 
persona  to  ride  on  such  trains,  but  were  in- 
structed not  to  p«mlt  any  one  except  em- 
ployes to  ride  thereon,  and  jdalntlff  knew  of 
such  rule  and  Instructions,  and  knew  be  could 
not  ride  on  the  train.  On  the  day  and  Just 
before  tbe  time  of  said  assault  plaintiff  uid 
many  others  were  told  by  said  conductor  that 
they  could  not  ride  on  his  train,  as  It  was 
against  the  rules,  and  he  could  not  cany 
them;  and  they,  liududing  plaintiff,  told  Dean 
they  would  ride  on  his  train  whetbor  It  was 
against  tbe  rules  or  not,  and  showed  plstoU 
and  brass  knudot  and  other  weapons  to 
Dean,  and  declared  they  Intended  to  go,  and 
warned  him  not  to  Interfere  with  them,  or 
be  would  meet  with  personal  vlolmce;  and 
In  defiance  of  bla  commands  and  of  his  au- 
thority and  the  rlghtt  of  defendant  and  Us 
proper^  and  privileges,  tbe  empty  box  cars 
attached  to  the  train  were  broken  open  by 
said  parties,  and  they  entered  thun,  declar- 
ing their  purpose  to  ride  on  the  tniln,  over 
the  objections  and  protests  of  the  condnctw. 
When  the  train  was  ready  to  leave  tbe  sts: 
tion,  the  plalntlft  With  others,  after  bftvlng 
been  warned  not  to  oiter  defeodanf s  cars, 
as  they  could  not  be  carried,  over  the  objec- 
tions and  protests  of  tbe  conductor,  entned 
the  caboose  of  tbe  train  In  which  the  con- 
ductor traveled,  and  where  the  papers,  etc, 
of  defmdant  are  kept,  declaring  that  they 
Intended  to  ride  therein.  Tberetqpon  tbe  con- 
ductor told  plaintiff  and  the  others  tbot  tbey 
could  not  ride  in  tbe  caboose^  and  must  get 
ont.  They  declared  Uiey  would  not  get  irfE, 
but  would  ride  anyway,  and  d^ed  the  con- 
ductor to  put  tbem  off.  Plaintiff  Immediately 
advanced  towards  the  conductor,  and  in  a 
tbreatenlng  manner  told  him  that  If  he  was 
going  to  put  them  off  to  put  him  off  flrst: 
wberetqMn  the  conductor,  finding  that  he 
could  not  protect  his  train  against  such  un- 
lawful aggreaslona  of  so  many  persons  with- 
out violuice,  then  and  there  struck  plaintiff 
just  suffldoktly  hftrd  to  protect  his  train  and 
himself,  and  no  more.  After  having  struck 
only  one  tlme^  plaintiff  said  he  was  going  to 
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set  off,  and  the  conductor  did  not  strike  or 
in  any  other  and  further  way  beat  or  mal- 
treat him,  but  plaintiff  and  the  others  left 
the  caboose,  and  the  conductor  went  forward 
and  cleared  the  other  boxes  of  the  train  of 
persons  who  had  broken  them  open  and  en- 
tered them,  and  he  was  allowed  to  proceed 
with  his  train  unmolested.  Defendant's  con- 
ductor had  the  legal  right  to  enforce  the  in- 
structions he  liad  received  fiom  It,  and  to 
protect  Its  train  in  liis  possession,  and  to  pro- 
tect himself  from  the  unlawful  Interference 
of  plaintiff  and  plaintiff's  unjustifiable  at- 
tack upon  his  person;  and,  plaintiff  having 
thus  Tiolently  and  against  the  wishes  of  the 
conductor,  and  after  having  been  remon- 
strated with  not  to  enter  the  car  or  attempt  to 
ride  thereon,  unlawfully  entered  therein,  and, 
after  refusing  to  depart  therefrom  when  re- 
quested to  do  BO,  in  a  violent  and  threat- 
ening manner  defied  the  conductor,  aided  and 
abetted  In  his  unlawful  conduct  by  his  ac- 
cessories, the  conductor  used  such  force  to 
free  his  car  of  said  parties,  including  plain- 
tiff, and  to  protect  himself  from  the  personal 
violence  threatened,  as  was  necessary,  and 
DO  more;  and  in  so  acting  he  was  compelled 
to  strike  plaintiff,  but  he  struck  only  once. 
Therefore  defendant  is  not  liable  to  plaintiff, 
but  the  conductor  was  justified  In  the  assault 
of  which  plaintiff  has  complained. 

There  was  a  verdict  for  defendant,  and, 
plaintiff's  motion  for  a  new  trial  being  over- 
niled,  he  excepted.  The  motton  was  upon  the 
genecai  grounds  that  the  verdict  was  contrary 
to  law,  evidence,  etc.  Also,  because  the  court 
erred  in  allowing  defendant  to  open  and  con- 
clude the  argument  before  a  Jtiry,  over  plain- 
tiffs  objection;  the  court  holding  and  decid- 
ing that  the  plea  was  a  good  plea  of  Jnstiflca^ 
tion,  and  that  under  it  defendant  had  the 
right  to  open  and  conclude  the  argument  be- 
fore the  Jury,  plaintiff  at  the  time  insisting 
that  the  plea  was  not  a  plea  of  Jnstlflcatlon, 
and  that  defendant  had  not  the  rli^t  to  aoai 
and  conclude. 

J.  7.  Qolightly.  for  plaintiff  in  emv.  Dor- 
Bejt  Bxewster  &  How^  for  defendant  In 
errar. 

PBSB  GUBIA)|L  Jadgment  afflrmed. 

ATKINSON,  J,,  proTldentlal]7  atwent.  ud 
not  prealdlng. 


<99  Oa.  121) 

OBDABTOWN  LAND  IMPBOTBIMBNT 
OO.  V.  CHBBOBODB  LAND  &  IM- 
PBOVBMBNT  00. 
(Supreme  Ooort  of  Georgia.    May  28,  1896.) 
BxBOOnOH  —  Pbopibtt  Sdbjbot  —  DBsaamiOR. 

1.  An  action  upoo  promisaory  notes  tor  tiie 
purchase  money  <n  land  held  by  the  defendant 
under  a  bond  for  titles  from  the  plaintiff,  in 
which  action  the  plaintiff  prayed  for  a  general 
judgment  against  the  defendant,  and  also  for  a 
special  judgment  against  the  land  Itself,  having 
been  settled  by  the  parties  without  the  knowl- 


edge or  consent  of  the  plaintiff's  attorneys,  and 
these  parties  having  th»eafter  entered  into  an 
agreement  id  writing  reciting  that  the  plain- 
tiff's attorneys  are  "moving  the  court  to  carry, 
on  tiie  case  for  the  recovery  of  their  fees,"  and 
stipulating  that  "the  law  and  facta  be  submit- 
ted to  and  passed  upon  by  the  jndge  without  the 
intrarention  of  a  jury,  and  that  said  judge  do 
pass  judgment  adjudicating  the  question  of  the 
said  claim  of  attorney's  fees,"  and  the  jndge 
having  thereupon  adjudicated  that  the  onginal 
plaintiff,  for  the  use  of  the  attorneys,  do  recover 
of  the  original  defendant  a  stated  sum,  and  also 
that  the  same  be  made  "generally  of  the  prop- 
erty of  the  defendant  and  especially  of  and  wiu 
special  lien  on  the  property  described  in  the  dec- 
laration," tills  judgment,  the  same  never  having 
been  excepted  to  nor  set  aside,  was  Undiog  upon 
both  of  the  original  n^es  to  the  action,  and 
the  property  In  question  could  be  lawfully  sold 
under  an  execution  issued  thereon  without  the 
maldng  and  filing  of  a  deed  from  the  plaintiff  to 
the  defendant. 

2.  Where  an  execution  specialty  directing 
the  sale  of  a  partjcnlar  parcel  of  land  described 
It  In  general  t^xoB,  and  for  a  further  descrip- 
tion referred  to  certain  conveyances  and  a  bond 
for  titles,  and  a  levy  was  entered  upon  the  ex* 
ecation,  the  suffidency  and  accuracy  of  which 
as  to  description  were  not  contested  in  an  affi- 
davit  of  illegality  attacking  the  sufficiency'  of 
the  description  in  the  execution.  It  will  be  pre- 
sumed, in  the  absence  ot  evidence  to  the  -con- 
trary, that  the  description  in  the  execution  was 
sufficiently  definite  to  enable  the  levying  f^cer 
to  locate  the  proputy. 

3.  Tliere  was  no  error  in  refusing  to  grant 
an  injunciion  reetrahiing  the  collection  of  the 
execution  which  was  proceeding  for  the  bene- 
fit of  the  attMO^s  against  the  land  above  in- 
dicated. 

(Syllabus  by  the  Orart) 

Brrw  from  nperlor  conr^.  Polk  county;  C. 
6.  Janes,  Judge. 

Action  by  tlie  (3edaxtown  land  Improve- 
ment (3ompaii7  against  the  Qhaxikee  Ijuid 
ft  Improvement  OcnniHUir,  for  the  nee  Ir- 
win &  Bonn  and  otiwra,  to  enjoin  an  execu- 
tion sale.  Ttun  was  a  Judgmuit  for  de- 
fendant, and  plaintiff  brings  error,  Afflrmed. 

The  following  is  the  official  reports 
The  petitl<Hi  of  the  Oedartown  Laud  Im- 
provement Company  alleged:  The  Cherokee 
Land  &  Improvement  Company  sold  to  plain- 
tiff certain  property,  and  gave  to  plaintiff  Its 
bond  for  title,  dated  November  11,  1880,  for 
the  land  so  contracted  to  be  sold.  Plaintiff 
paid  It  on  said  purchase  $5,000  cash,  Novem- 
ber 11,  1890,  and  gave  two  notes  of  the 
same  date  for  $5,000  each,  due  respectively 
AOguat  11,  1891,  and  May  11,  1892.  On  De- 
cember e,  1S94,  plaintiff  paid  it  $2,400  on 
account  of  the  first  of  said  notes,  and  gave 
new  notes  for  the  balance  remaining  un- 
paid. Including  all  unpaid  Interest  It  sued 
plaintiff  to  the  August  term,  1893,  of  the 
superior  court,  and  the  strit  was  settled  be- 
tween the  parties  a  short  time  after  It  was 
brought,  and  said  $2,400  was  paid  and  the 
new  notes  executed  after  the  Institution  of 
the  suit  In  these  new  notes  was  a  stipu- 
lation for  attorney's  fees  If  the  notes  should 
be  put  into  an  attorney's  hands  for  collec- 
tion. Instead  of  dismissing  the  suit,  aa  said 
Cherokee  lAnd  &:  Improvement  Oompauy 
agreed  to  do,  It  was  held  in  ooatrt  until  the 
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Anjcnst  term,  1893,  when  a  hearing  was  had 
before  the  judge  of  said  court  ae  to  the  sum 
due  the  attorneys  for  said  Cherokee  Land  & 
Improvement  Company  in  said  suit,  and  the 
Judge  decided  that  there  was  due  by  peti- 
tioners to  said  attoraeys  f7G0.  The^upon 
said  attonieys  took  out  an  execution  against 
petitioner  for  the  $700,  and  had  it  levied  on 
certain  lands  as  the  property  of  petitioner, 
which  property  was  advertised  for  sale.  Pe- 
titioner made  and  had  sworn  to  an  affidavit 
of  Illegality  to  this  fL  fa.,  based  upon  several 
grounds,  among  which  was  the  following: 
"The  Cherokee  Land  &  Improvement  Com- 
pany, plaintiff  in  fl.  fa,  [the  execution  was 
proceeding  in  the  name  of  the  Cherokee 
Land  &  Improvement  Company  for  the  use 
of  Irwin  &  Buim,  attomeysj,  held  a  claim 
agalnfit  defendant  In  fl.  f a.  for  a  part  of  the 
porcbase  money  of  the  lands  levicyl  on,  and 
have  failed  to  make,  file,  and  have  recorded 
in  the  clerk's  office  a  deed  to  the  land  sold, 
before  the  levy  was  made,  and  therefore  the 
levy  was  void,'  and  no  valid  sale  could  be 
made  of  It"  Furtha,  because  the  property 
de^^rlbed  In  the  fl.  fa.  was  so  vaguely  and 
Indefinitely  described  that  no  valid  sale 
could  be  had  thereunder.  The  sh^ff  re- 
fused to  accept  the  affidavit,  unless  petition- 
er would  make  to  him  an  indemnity  bond. 
The  grounds  of  the  illegality  were  well  tak- 
en, and  will  be  sustained  by  the  court,  and 
the  sheriff's  actitm  in  requiring  the  Indem- 
nity bond  was  Illegal  and  <q>pressive.  Copy 
of  the  affidavit  of  illegality  la  attached.  The 
fees  claimed  by  Irwin  A:  Bunn  are  a  part  of 
the  purchase  money  of  the  land,  and  they 
cannot  enforce  their  lien  against  the  land 
sold  by  the  Cherokee  Land  &  Improvement 
Company  to  petitioner  without  a  deed  to 
petitioner  baring  been  made^  filed,  and  re- 
corded before  levy  Is  made.  Neither  the 
Cherokee  Land  &  Improvement  Company 
nor  their  attorneys  at  law  can  levy  upon  the 
land  in  their  fl.  fa.  described  vrithout  first 
making,  filing,  and  having  recorded  a  good 
and  sufficient  deed  In  compliance  with  their 
bond  for  titles.  Petitioner  prayed  for  In- 
junctltw  as  against  the  execution;  that  the 
sheriff  be  required  to  postpone  the  sale;  that 
the  execution  be  quashed;  and  that  the  sher- 
iff be  enjoined  from  making  .further  use  of 
tiie  fl.  fft.,  and  the  fl.  fa.  be  declared  void, 
both  because  the  deed  Is  not  made,  etc,  and 
because  of  the  insufficiency  of  the  grounds 
of  Illegality  above  stated.  The  property  lev- 
led  upon  does  not  belong  to  defendant  in  exe- 
cation,  and  never  has,  and  cannot  be  sold  as 
Its  ptiqterty  under  the  fi.  ta^  until  a  deed 
has  been  made,  filed,  and  recorded.  Pur- 
ther,  because  the  case  was  fully  settled  and 
determined  by  the  parties,  and  had  no  stand- 
ing in  court  at  the  time  the  attorneys  had 
Judgment  for  their  fees.  I>efendants  Irwin 
&  Bunn  and  the  sheriff  demurred  to  the  pe- 
tition generally.  Further,  because  the  facts 
set  out  are  not  mffldent  to  show  that  the 
levy,  adverttsement,  and  sale  may  not  be  le- 


gally carried  forward  without  filing  In  the 
clerk's  office  a  deed  from  the  Cherokee  I^nd 
ft  Improvement  Company  to  petitioner.  Fur- 
ther, because  It  appears  fnnn  the  facts  set 
out  in  the  petition  that  under  the  sale 
sought  to  be  enjoined  the  true  title  to  the 
land  levied  upon  would  pass  to  the  purchas- 
er independent  of  such  a  deed  being  filed  in 
the  clerk's  office.  Further,  because  under 
the  allegations  In  the  petition  it  appears  that 
petitioner  and  the  Cherokee  I^nd  &  Im- 
provement Company  were  both  wrongdoers 
as  to  Irwin  &  Bunn  In .  making  the  settle- 
ment without  providing  for  the  attorney's 
fees,  and  said  attorneys  have  a  right.  Inde- 
pendent of  such  settlement,  to  press  forward 
the  suit  to  judgment  for  their  fees,  and  to 
take  a  special  Judgment  and  lien  for  the 
amount  of  their  Judgment  against  the  lands 
for  the  purchase  money  of  which  the  suit 
was  brought,  and  to  levy  upcm  and  sell  the 
land,  without  having  filed  in  the  cleric's  of- 
fice a  deed  from  the  Cherokee  Land  &  Im- 
provement Company  to  petitioner,  Ftirtber, 
because  It  appears  from  the  petition  that 
l^e  legal  title  to  the  lands  rests  In  the 
Cherokee  Laiid  &  Improvement  Company  for 
the  purchase  money  of  which  lands  the  suit 
vra,s  brought,  and  in  the  name  of  which  com- 
pany the  judgment  for  attorney's  fees  was 
taken  for  the  use  of  said  attorneys,  and  be- 
cause the  bringiug  of  the  land  to  sale  under 
the  fl.  fa.  by  the  attorneys  would  be  the 
same  as  the  act  of  the  Cherokee  I^nd  A.  Im- 
provement Company  Itself;  and,  both  the 
corporations  being  wrongdoers,  as  regards 
the  rights  of  Irwin  &  Bunn,  as  above  stated, 
both  would  be  bound  by  said  sale,  especially 
as  the  petition  sets  forth  no  facts  showing 
It  to  be  in  the  power  of  Irwin  &  Bonn  to 
have  such  deed  flled  In  the  clerk's  office. 
Further,  because  the  grounds  of  illegality 
are  not  good  in  law,  nor  sufficloit  to  aatliw- 
Ize  the  sheriff  to  accept  the  same. 

Defendants  answered:  Irwin  &  Bonn  were 
not  present  at  the  alleged  settiement  between 
their  client  and  petitioner,  nor  did  they  know 
of  It,  or  ratify  it  In  any  way.  It  was  more 
than  a  year  after  the  bringing  of  the  suit,  and 
after  pleas  had  been  flled  by  defendants  there- 
in, and  preparation  made  by  Irwin  &  Bunn, 
plaintiff's  attorneys,  to  meet  said  pleas  and 
try  the  case,  that  the  settiement  was  made. 
The  true  history  of  the  matter  ]b  as  foUows: 
The  Cherokee  Land  &  Improvement  Compa- 
ny sold  the  Cedartown  I^nd  Improvement 
Company,  In  November,  1890,  a  tract  of  land, 
which  is  described  In  the  declaration,  copy 
of  which  Is  attached,  and  executed  its  bond 
conditioned  to  make  tiUe  upon  the  payment 
of  910.000,  balance  of  the  purchase  mon^, 
represented  by  the  two  ¥5.000  notes  hereinbe- 
fore mentioned.  These  notes  having  matur- 
ed, and  not  being  paid,  the  Cherokee  Land  ft 
Improvement  Company  employed  Irwin  ft 
Bunn  to  bring  suit  upon  them,  and  enforce 
their  payment  They  did  bring  suit  on  the 
notes,  and  in  the  declaration  the  allecatton 
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was  made  that  the  notes  were  given  for  the 
parcbaae  money  of  the  land;  that  bond  for 
title  was  made  aa  attore  stated,  the  lands 
were  described,  and  there  was  a  prayer  tor 
^neral  Judgment  on  the  notes  and  for  a  spe- 
cial Judgment  against  the  lands.  On  Decem- 
ber ti,  16&4,  without  the  knowledge  or  consent 
of  Irwin  &  Bunn,  the  parties  plaintiff  and  de- 
fendant among  themselTes  settled  ,the  case, 
and  defendant  paid  plaintiff  a  large  sum  of 
inoDey,  and  gave  new  notes  for  the  balance  of 
the  purchase  money  still  unpaid,  making  no  pro- 
TisioD  for  the  fees  of  Irwin  &  Bunn,  and  neither 
of  the  corporations  bas  ever  paid  or  offered  to 
pay  Irwin  &  Bunn  their  fees;  the  Cherokee 
Land  &  Improvement  Compaoy  having  em- 
ployed Irwin  &  Bunn  with  the  understanding 
what  they  were  to  have  a  percentage  for  their 
services  on  said  suit  of  not  less  tban  6%  i>er 
cent  of  the  principal  and  interest  of  the  notes. 
The  Orst  intimation  Irwin  &  Bunn  had  of  the 
settlement  was  some  time  after  it  was  made, 
when  an  officer  of  the  Cedartown  Laud  Im- 
provement Coinpauy  demanded  tlmt  they  dis- 
miss the  suit  under  the  terms  of  the  settle- 
ment This  they  refused  to  do,  and  later  on 
moved  the  court  to  carry  on  the  suit  for  their 
fees.  At  the  August  term,  1S05,  of  the  supe- 
rior court,  all  the  parties  to  the  case  made 
an  agreement  in  writing,  reciting  the  fact  of 
the  settlement  and  of  the  attorneys'  fees  being 
stUI  unpaid,  and  the  motion  of  Irwin  &  Bunn 
to  carry  on  the  case  for  their  fees,  and  agree- 
ing that  the  question  of  their  claim  should  be 
passed  on  by  the  court  without  a  jury.  The 
court  heard  the  case,  all  parties  being  repre- 
sented, and  gave  judgment  in  favor  of  plain- 
tiff in  the  suit,  for  the  use  of  Irwin  &,  Bunn, 
for-9750  for  their  fees,  and  providing  tbat  the 
judgment  should  be  not  only  a  general  one, 
but  should  be  a  special  judgment  and  a  spe- 
cial lien  against  the  property  set  out  In  the 
declaration,  and  tbat  execution  should  issue 
and  proceed  for  the  use  of  Irwin  '&  Bunn. 
Copies  of  the  various  writings,  judgments, 
etc.,  are  attached.  Tills  judgment  Is  a  com- 
plete adjudication  of  the  claim  of  said  attor- 
neys and  the  same  constitutes  a  flrst  special 
lien  against  the  land,  part  of  which  were 
levied  upon  the  fl.  fa.;  and  Irwin  &  Bunn 
had  the  tight  to  proceed  to  make  their  judg- 
ment without  calling  upon  their  client  to 
make  and  flle  a  deed,  as  claimed  by  peti- 
tioner. Irwin  &  Bunn  called  upon  the  Chero- 
kee Land  &  Improvement  Company,  through 
its  president,  Steiner,  to  make  satisfaction  to 
them,  and  be  claims  that  in  the  settlement 
the  Cedartown  Land  Improvement  Company 
agreed  with  his  company  to  pay  Irwin  & 
Bunn's  fees,  and  Steiner  refused  for  his  com- 
pany to  recognize  the  claim  of  Irwin  &  Bunn 
for  fees,  or  to  make  any  recognition  of  the 
judgment  and  decree.  The  Cedartown  Land 
Improvement  Company  claimed  that  In  the  set- 
tlement the  Cherokee  Land  &  Improvement 
Company  agreed  to  satisfy  and  pay  off  the  fees. 
Irwin  &  Bunn  are  under  no  duty  to  settle  this 
dispute,  and  can  proceed  Independent  of  both 


companies.  It  Is  not  in  their  power  to  have 
a  deed  made  and  filed.  There  Is  no  other 
prop^ty  of  the  Cedartown  I^nd  Improve- 
ment Company  out  of  which  they  could  make 
their  money  under  the  general  feature  of 
their  judgment  The  bond  for  title  has  been 
sold  and  transferred  to  some  third  party  by 
the  Cedartown  Land  Improvement  Cranpany, 
and  the  new  purcbase-money  notes  taken 
in  said  settlement  have  been  transferred  with- 
out recourse  to  some  party  in  N.ew  York, 
and  hence  the  title  to  the  land  has  already 
vested  in  the  Cedartown  I^nd  Improvement 
Company,  and  the  laud  is  directly  subject  to 
be  sold  under  the  fl.  f  a. 

In  the  petition  of  the  Cherokee  Land  &  Im- 
provement Company  against  the  Cedartown 
Land  Improvement  Company,  copy  of  which 
was  attached  to  the  answer,  the  land  was  de- 
scribed as  "situated  In  and  near  the  north- 
west corporate  line  of  Cedartown,  in  said 
county  of  Folk,  and  known  as  the  tract  of 
land  sold  by  Mrs.  Mary  A  Harrts  to  the 
Cherokee  Land  &  Improvement  Company, 
and  being  all  that  portion  of  said  tract  of  laud 
which  remained  unsold  by  the  Cherokee  I^nd 
&  Improvem^t  Company  on  the  11th  day  of 
November,  1S90,  and  which  Is  fully  described 
in  a  bond  for  title  made  the  Ohovkee  Land 
He  Improvement  Company  on. the  11th  day  of 
November,  1880."  The  agreement  referred  to 
In  the  answer  was  signed  by  the  attorneys  for 
both  sides  in  said  suit  It  recited  that  the 
case  having  been  settled  between  plalntiir 
and  defendant  without  the  knowledge  or  con- 
s^t  of  plaintiff's  attorneys,  and  without  pay- 
ing the  attorneys'  fees,  and  plaintiff's  attor- 
neys moving  the  court  to  cany  on  the  ease 
for  the  recovery  of  their  fees,  It  was  agreed- 
by  the  parties  "tbat  the  law  and  facts  be  sub- 
mitted to  and  passed  upon  by"  the  judge  of  the 
court  without  the  intervention  of  a  jury,  "and 
that  said  Judge  do  pass  Judgment  adjudicat 
ing  the  question  of  the  said  claim  of  attor- 
neys' fees."  In  the  judgment  rendered  un- 
der this  agreement,  September  23,  1895,  the 
land  was  described  as  It  was  described  in  the 
declaration.  In  the  execution  It  was  describ- 
ed in  the  same  way.  The  injunctltm  was  re- 
fused, and  to  this  ruling  the  Cedartown  Land 
Improvement  Company  excepted. 

Upon  the  bearing  petitioner  introduced  the 
affidavit  of  J.  W.  Adamaon,  representative 
of  petitioner  and  of  the  Cedartown  Compa- 
ny. The  two  $5,000  notes  are  now,  and  al- 
ways have  been.  In  the  possession  and  own- 
ership of  the  Cherokee  Land  &  Improve- 
ment Company.  A  payment  on  account  of 
said  notes  was  made  December  6,  18))4,  to 
the  Cherokee  Land  &  Improvement  Compa- 
ny by  the  Cedartown  Company  on  behalf  of 
tbe  Cedartown  Land  Iqiprovement  Compa- 
ny, and  at  the  date  of  said  payment  tbe 
CwSartown  Company  gave  its  new  notes  for 
the  total  unpaid  balance  to  the  Cherokee 
Land  &  Improvement  Company,  which  latter 
company  continued  to  hold  as  additional  col- 
lateral or  security  the  original  notes  of  tbe 
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CedATtown  lAnd  ImproTement  Company. 
Upon  the  back  of  the  old  notes  a  statement 
to  the  effect  that  new  notes  had  been  snb- 
stitnted  for  them  was  indorsed.  Also  the  af- 
fidavit of  S.  Stelner,  president  of  the  Chero- 
kee Land  &  Improvement  Company.  The 
purchase-money  notes  made  by  the  Cedar- 
town  Company  on  December  6,  18&4,  to  the 
Cherokee  Land  &  Improvement  Company  for 
$5,339.24  each,  due  one  and  two  years  after 
date,  have  nevev  been  sold,  transferred,  or 
assigned  to  any  one,  nor  to  any  one  without 
recourse,  bat  still  are  the  property  of  the, 
Cherokee  Land  &  Improvement  Company, 
and  are  now  in  the  possession  of  Carl  Ernst, 
of  New  York,  formerly  president  of  said  com- 
pany, bat  DOW  the  trustee  and  In  possession 
of  said  notes  aa  trustee  for  the  stockholders 
of  said  company.  Said  indebtedness  conid 
not  be  transferred  or  assigned  without  re- 
couree  or  Indorsement.  Affiant  may  have 
said  to  Irwin  &  Bunn  that  he  believed  the 
notes  were  sold,  'bnt  never  said  to  them,  or 
either  of  them,  that  the  notes  w^  sold 
without  recourse;  that  the  company  had  of- 
fered the  same  to  be  sold  throagb  Ernst  In 
New  York,  and  that  affiant  was  Informed 
that  negotiations  were  pend^ug  for  the  sale 
of  them,  bnt  that  they  could  not  have  been 
sold  without  recourse  to  any  one,  and  In 
fact  never  have  been  sold  or  disposed  of, 
but  are  stUl  the  property  of  the  Cherokee 
lisnd  &  Improvement  Company,  and  In  the 
possession  of  Emet  as  trustee  for  its  stock- 
holders. 

Defendants  Introduced  the  affidavit  of  Ir- 
win &  Bunn:  A  few  days  before  the  filing 
of  the  petition  for  injunction  in  the  office 
of  affiants,  affiants  and  Stelner,  and  Steiner's 
attorney,  Bush,  being  present,  the  matter  of 
affiants'  fees  was  fully  discussed.  In  the 
course  of  the  conversation  Bunn  stated  to 
Stelner  that  Adamson,  of  the  Cedar  town 
t^d  Improvement  Company,  claimed  that 
the  new  notes  given  for  purchase  money  of 
the  land  In  controversy  were  not  negotiable, 
and  that  the  Cherokee  Land  &  Improvement 
Company  were  to  pay  Irwin  &  Bunn's  fees. 
Stelner  denied  the  trath  of  Adamson's  claim, 
and  said  the  Cedartown  land  Improvement 
Company  were  to  pay  the  fees,  as  agreed  on 
at  the  time  of  the  settlement  of  the  case. 
He  also  stated  that  said  notes  were  negotia- 
ble, being  payable  to  order,  and  bad  been 
sold  and  transferred  by  the  Cherokee  Land 
&  Improvement  Company  to'  a  party  Ut  New 
York.  Stelner  fnrtber  said  that  his  compa- 
ny was  not  bound  legally  to  the  purchaser 
of  the  notes  In  the  matter,  but  that  he  felt  a 
moral  obligation  to  do  ail  In  this  matter 
he  could  for  the  benefit  of  said  purchaser, 
who,  he  said,  was  a  large  investor  in  the 
southern  securities.  Stelner  said  nothing 
about  aiiy  negotiations  looking  to  the  sale 
of  the  notes,  and  did  not  qualify  his  state- 
ment that  the  notes  had  been  sold  to  the 
New  York  person.  Bunn  bad  suggested  to 
Stelner  that  U  his  company  had  agreed  to 


pay  the  fees,  and  stlH  held  the  notes,  tlw 
Cedartown  lAud  Improvement  Company 
could  pay  the  fees,  and  plead  it  agataiat  the 
notes;  and  Stelner  then  made  bis  statement 
about  his  company  having  sold  the  notes. 
Stelner  then  declined  to  recognize  Irwin  & 
Bonn's  claim  for  fees,  and  said  that  It  was 
a  matter  his  company  could  not  and  would 
not  have  anything  to  do  with. 

W.  K.  Fielder,  Jos.  A.  Blanch  and  J.  A. 
Noyee,  for  i^aintlff  In  eimr.  Irwin  *  Bonn, 
for  defendant  In  error. 

PEB  CURIAM.  Judgmoit  affirmed. 

ATKINSON,  pTovMpntmily  abnnt,  snd 
Dot  presiding. 


(47  8.  C.  61> 
BOWEN  V.  STBIBLINO. 
(Supreme  Court  of  South  Carolina.    July  10, 
ISBQ.) 

WaiOHT  or  BviDBNCB — Rsviaw — Statbhsht  ox 
Appkal— Waivsr  or  Objbctioh. 

1.  A  judgmeut  of  the  circuit  court,  rendered 
before  adoption  of  Const.  1896,  cannot  be  re- 
versed unless  supported  by  no  eridoioe,  or 
against  the  manifest  weight  of  evidence. 

2.  The  requirement  that  the  statement  of 
the  ease  contain  within  itself  all  that  is  neces- 
sary to  be  considered  on  appeal  is  not  fulfilled 
by  an  agreement  that  certain  Ijooks  be  submit- 
ted to  the  jostices  of  the  supreme  court  for  their 
inspection  and  examination. 

S.  Parties  who  have  a  caae  referred  on  the 
ground  that  there  is  a  partnership  necessitating 
ft  cannot  thereafter  raise  the  question  that  there 
was  no  partnership. 

Appeal  from  common  pleas  ctrcnlt  corirt  of 
Oconee  ooimtar;  Aldrleh,  Judge. 

Action  by  O.  A.  Bowoi  against  Jesse  W. 
StrlbUng.  Judgment  for  plaintiff.  Defend- 
ant iu)peal8.  Affirmed. 

l^e  complaint  and  answer  were  as  fbllows: 
"The  onnpl&lnt  of  the  above-named  plain- 
tiff respectfully  shows:  (1)  That  the  plaln- 
tUT,  being  the  owner  of  an  engine,  sawmill, 
and  outfit,  during  the  year  18W  entered  In- 
to an  agreement  with  Jesse  W.  StrlbUng,  the 
above-named  defendant,  a  citizen  of  Oconee 
county,  to  move  Ills  mill  to  the  place  known 
as  the  *Ch^Ty  Tract  of  Land,'  and  saw  lum- 
ber on  shares.  This  agreement  further  pro- 
vided ttiat  the  defendant  was  to  furnish  the 
trees,  and  cut  them  Into  'stoc^,'  and  dellv^ 
the  stock  of  logs  so  cut  upon  the  mill  yard. 
The  plaintiff  was  to  saw  the  stocto  or  logs, 
when  delivered  on  the  yard.  Into  lumber, 
and  the  lumber  so  sawed  was  to  be  divided 
between  plaintiff  and  defendant  in  equal 
sliaree.  Before  the  mill  was  moved  to  this 
stand  designated  as  'Stand  No.  1,'  the  de- 
fendant wrote  to  plaintiff  that  Mr.  W.  L. 
Uudgens  was  his  agent;  that  he  would  per- 
fect the  trade  between  them,  and  would  rep- 
res^t  his  interest  During  the  sawing  at 
this  stand  the  servants  and  tenants  of  de- 
fendant hauled  away  defendant's  share  of 
the  lumber,  bat  each  party  kept  an  account 
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of  Che  amount  ot  Imnbw  received  and  tkkea 
ftwsy  them,  upon  wbich  accounts  a  set- 
tlement was  had,  and  BatiafactOTOr  to  both 
partlea.  ^  Immediately  1^ton  winding  op  at 
stand  No.  1,  the  plaintiff  and  defendant, 
thronsh  his  a^^it,  the  aald  W.  L.  Hodgens, 
entered  into  anoth^  a^reemait  to  saw  out 
another  stand,  dealgnated  aa  'Stand  Na  2* 
(this  stand  was  on  the  Hopewell  place,  also 
In  Oconee  county),  npon  the  same  terms  as 
provided  for  In  stand  No.  1.  During  the 
sawing,  both  parties  hauled  off  lumber  as 
before,  and  each  party  kept  an  account  of 
the  amount  of  lumber  taken  and  carried 
away  by  them.  This  stand  was  sawed  out 
In  September,  18U1,  and,  upon  a  settlement 
had  between  the  parties,  it  was  ascertained 
that  the  dtfendant  had  received  and  taken 
away  sixteen  thousand  eight  hundred  and 
ninety-two  (16,882)  feet  of  lumb^  more  than 
tbe  plaintiff  had  received;  and  aa  It  was  the 
purpose  ct  the  parties  to  saw  out  another 
stand,  Now  3;  It  was  agreed  that  p*«faWff 
should  receive  txom  this  stand  an  amount 
of  lumber,  first  sawed,  equal  to  the  excess 
over  his  share  received  by  defendant  from 
stand  No.  2.  (3)  Pursuant  to  this  purpose 
the  same  parttei^  plaintiff  and  defendant, 
through  his  agent;  W.  U  Hndg^is,  entered 
into  ianothrar  agreement,  upon  the  same  terniM 
as  provided  in  the  two  former  stands,  to 
saw  out  another  stand,  designated  as  'Stand 
No.  8,*  on  the  same  or  adjoining  place  as 
the  last  stand.  The  plaintiff  thereupon  mov- 
ed his  mill,  and  began  to  saw  at  this  stand 
on  the  6th  ot  October,  1881.  When  tbe 
l^aintlff  had  sawed  at  this  stand  one  hun- 
dred and  forty-five  thousand  and  six  hun- 
dred (145.600)  feet  of  lumber,  the  defendant, 
not  being  able  to  furnish  the  logs  promptly, 
agreed  with  plaintiff  to  allow  him  an  addi- 
tional one-eighth  of  the  lumber  thereafter 
sawed,  if  he  would  haul  the  stock  or  logs. 
Under  this  modified  agreement  tbe  plaintiff 
sawed  the  logs  so  cut  by  him,  twenty-four 
thousand  one  hundred  and  elghty-alx  (24,- 
186)  feet  of  lumber,  of  which  he  was  en- 
titled to  five-eighths  (%).  Before  flnlsblng 
this  stand  the  defendant  further  agreed  with 
the  plaintiff  that.  If  he  would  both  cut  and 
haul  the  logs,  he  should  have  three-fourths 
of  the  lumber  so  sawed,  Instead  of  one-half 
and  five-eighths,  as  heretofore.  Hiat  under 
this  modified  agreement  he  cut  and  hauled 
-  the  logs,  and  sawed  therefrom  six  thousand 
four  hundred  and  sevens-three  (6,473)  feet 
of  lumb^,  of  which  the  plaintiff  was  enti- 
tled to  three-fourths  {%).  During  the  sawing 
at  this  third  stand  the  Inmbw  was  taken 
and  carried  away  by  both  parties  as  th^y 
had  done  at  the  two  former  stands,  but, 
while  the  plaintiff  kept  an  aocnnate  account 
of  all  the  lumber  taken  and  carried  away  by 
him,  the  defendant  kept  no  account  what- 
ever of  that  which  was  taken  and  carried 
away  by  him.  (4)  That  the  whole  amount 
of  lumber  sawed  at  stand  No.  S  was  one 
hundred  and  aeventy-siz  thousand  two  hun- 


dred and  fifty-nine  (176,259)  feet,  of  which, 
allowing  tor  the  shortage  in  pTc4>ortl<Hi  to 
last  stand,  and  adding  the  amount  due  him 
from  stand  No.  2,  the  plaintUTs  share  was 
ninety  thousand  six  hundred  and  elghty- 
«l^t  (80,688)  feet;  and,  as  he  had  only  re- 
e^ved  and  carried  avray  sixty-one  thousand 
three  hundred  and-  edghly-elght  (61,388)  feet, 
there  was  a  balance  still  due  him  of  twenty- 
nine  thouBand  three  hundred  (29,3(X))  feet, 
which  at  ^hty  cents  per  hundred  feet,  the 
usual  mai^et  price  of  lumber  at  that  time, 
was  worth  two  hundred  and  thirty-four  and 
«Vio»  d(rilar8..  (fi)  'nia.t  the  defendant  re- 
ceived and  carried  away  all  lumber  sawed 
at  stand  No.  3,  except  the  slx^-one  thousand 
three  hundred  and  ^hly-elght  (61,388)  feet 
received  and  carried  away  l>y  the  plaintiff; 
and  having  taken,  not  only  his  own  sbare  Id 
full,  but  a  part  of  plalntifl^s  share,  as  stateil 
In  paragraph  4,  the  defendant  is  due  tlie 
plaintiff  two  hundred  and  ttilrty-fonr  dollars 
and  forty  cents  ($234.40)  the  value  of  that 
pution  of  plaintiff's  share  Ci9,300  feet)  taken 
and  carried  away  by  defoidant  through  his 
servant  and  tenants,  any  part  of  which  amount 
the  defendant  refuses  to  pay.  Wherefore  the 
plaintiff  asks  judgment  against  the  defradant 
for  the  sum  of  two  hundred  .and  thlr^-four 
<*/i*«  dollars,  and  the  Coste  of  this  action." 

Answer:  'TThe  defendant  above  named,  an- 
swering the  complaint  of  the  above-named 
plaintiff,  respectfully  shows  to  the  court:  (1) 
That  he  denies  each  and  every  allegation  of 
the  complaint  not  hereinafter  specifically  ad- 
mitted, modified,  or  explained.  (2)  That  he 
admits  that  the  contracts  set  out  in  the  com- 
plaint are  substantially  true.  [S)  That  he  de- 
nies that  the  settlement  of  the  accounts  for 
lumber  sawed  at  stands  Nos.  1  and  2  were  sat- 
ia&ctory,  but,  on  the  contrary,  shows  to  the 
court  that  at  these  two  stands,  if  the  plain- 
tiff sawed  the  amount  of  lumber  he  claimed 
to  have  sawed,  the  defendant  did  not  get 
his  half  thereof,  and  when  the  settlement 
was  attempted  to  be  made  the  plaintiff  had 
this  defmdant  charged  with  half  the  lumber 
he  claimed  to  have  sawed,  and  the  defend- 
ant denied  that  he  had  gotten  as  much  lum- 
ber as  was  charged  to  him,  and  in  this  dls 
pute  which  arose  between  the  plaintiff  and 
the  defendant,  which  was  settled  by  a  com- 
promise thereof  between  the  partlea  at  a  leas 
amount  than  was  charged  against  the  de- 
fendant by  the  plaintiff;  tbe  plaintiff  taking 
the  amount  of  bills  sold  to  parties  by  him,  to 
get  the  amount  that  he  had  gott»  from  the 
mill,  the  bills  that  he  had  sold  to  parties, 
and  the  amount  which  defendant  had  gotten 
as  shown  by  him,  and  oa  this  basis  the  set- 
tlement was  made  at  a  less  amount  of  feet 
than  the  plaintiff  claimed  his  books  showed 
was  sawed.  (4)  That  at  stand  No.  2  the 
same  difficulty  occurred,  the  plaintiff  claim- 
ing that  a  certain  amount  tiad  been  sawed, 
and  that  defendant  had  gotten  half  thereof; 
this  defendant  claiming  not  to  have  gotten 
aa  much  lumber  as  plaintiff  chafed  he  bad 
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KOtten.  This  dispute  was  compromised  by 
the  plaindff  and  defendant  atrlking  off  eTen, 
and  there  was,  as  estimated,  21,000  feet  of 
lnmt>er  at  the  mlU,  and  the  defendant  agreed 
that  he  would  take  the  same  at  20,000  feet, 
which  was  agreed  to;  and  this  left  the  de- 
fendant owing  the  plaintiff,  from  stand  No. 
2,  1,000  feet  of  lumber.  (5)  That,  because  of 
these  differences  occurring  at  both  of  the  first 
stands  (stands  Nob.  1  and  2),  the  defendant 
and  the  plaindff  agreed  that,  to  avoid  the 
recurrence  of  these  differences,  when  the 
mm  went  to  No.  3  the  plaintiff  was  to  haul 
and  take  the  lumber  from  certain  logs,  and 
for  this  purpose  was  to  hare  the  use  of  the 
mill  till  the  1st  day  of  December  then  next, 
after  which  the  defendant  was  to  bare  the 
use  of  the  mlU  till  he  bad  hauled  and  gotten 
a  sufficient  amount  of  lnmt>er  to  make  his 
part  of  what  the  plaintiff  bad  gotten,  and 
that  neither  one  of  the  parties  were  to  be 
required  to  keep,— to  ascertain  the  lumber 
taken  by  them.  (6)  Towards  the  last  ot  saw- 
ing at  No.  3,  plaintiff  asked  to  saw  long 
enough  to  saw  a  bill  which  he  bad  engaged 
to  saw;  and  under  thla  he  claimed  to  bare 
sawed  6.423  feet,  of  which  be  took  it  all, 
and  of  which  this  defendant  was  entitled  to 
one-fourth  thereof.  At  stand  No.  S  this  de- 
fendant got,  of  the  lumber  sawed,  S7,199 
feet,  and  the  amount  that  be  owed  for  lum- 
ber at  stand  No.  2,  10,000  feet;  making,  in 
all,  that  this  defendant  got,  67,199  feet  As 
rt-ported  by  the  plaintiff,  the  amount  due 
the  defendant  at  stand  No.  S  was  83,479 
feet  leaving  as  due  10,298  feet  to  the  de- 
fendant (7)  And  for  a  further  defense,  by 
way  of  counterclaim,  this  defendant  shows 
to  the  court  that  at  stand  No.  S  the  plaintiff 
carried  away  and  used  of  the  lumber  which 
belonged  to  this  defendant  to  the  amount  of 
10,298  feet  which  was  worth  to  this  de- 
fendant and  was  worth  at  the  market  price, 
the  sum  of  eighty  cents  per  hundred  feet, 
making  the  sum  ot  one  hundred  and  thirty 
di^rs  and  tblrty-elght  c^ts,— making  dnc 
this  defendant  the  sum  of  one  hundred  and 
thirty  dollars  ,and  thlrty-elgbt  cents.  (S) 
That  no  part  of  the  sum  of  one  hundred  and 
thirty  dollars  and  thlrty-elgbt  cents  has  been 
paid,  but  la  now  due  the  defendant  by  the 
plaintiff.  That  the  defendant  further  shows 
to  the  court  that  the  sawyer  of  the  plaintiff 
who  ran  the  sawmill  is  totally  Incompetent 
to  keep  books  of  the  amount  sawed.  Where- 
fore the  defendant  donands  judgmeni 
against  the  plaintiff  for  the  sum  of  one  hun- 
dred and  thirty  dollars  and  thirty-eight  cents, 
and  the  costs  of  this  actton." 

StribUng  &  Shdor,  for  appellant  Whitnw 
&  Simpson  and  B.  T.  Jaynes.  for  respondent 

QARY,  J.  Thla  Is  an  action  to  recover  the 
snm  of  $234.40,  alleged  to  be  due  the  plain- 
tiff by  the  defendant  under  an  agreement  rel- 
ative to  the  sawing  of  lumber.  The  Issues 
will  be  seal     refermco  to  the  complaint  and 


answer.  An  order  was  made  by  his  hon(»'. 
Judge  Watts,  referring  all  Issues  of  law  and 
fact  to  the  master.  The  master  made  a  re- 
port In  which  be  recommended  that  the  com- 
plaint be  dlsmdased.  The  plaintiff  excepted 
to  the  report  of  the  master.  When  the  case 
was  heard  upon  the  exceptions  to  the  report 
of  the  master,  bis  honor,  Judge  Aldrich,  re- 
versed the  findings  of  the  master,  and  render- 
ed Judgment  against  the  defendant  for  $175.- 
84.  The  defendant  appealed  from  aald  de- 
cree, upon  numerous  exceptions.  The  excep- 
tions will  be  considered  seriatim,  but  under 
the  following  classiflcatiim:  First' those  com- 
plaining of  error  on  the  part  of  the  preaidins 
Judge  in  his  findings  of  fact;  second,  those 
complaining  of  error  on  the  part  of  the  pre- 
siding Judge  in  bis  rulings  relative  to  the 
admissibility  of  the  books  In  evidence;  third, 
those  complaining  of  error  on  the  part  of  the 
presiding  judge  relative  to  the  qoeatkut  of 
partnership  between  the  parties. 

This  case  was  decided  prior  to  the  adoption 
of  the  c<HistItutI(m  of  1895,  and  will  therefore 
be  determined  by  this  court  under  the  rule 
prevailing  prior  to  the  adoption  of  tlie  consti- 
tution of  1886,  to  wit  that  the  Judgment  of 
the  circuit  court  will  not  be  reversed  unless 
there  Is  no  testimony  to  suppcHrt  it  <ff  It  la 
against  the  manifest  weight  of  the  evidence. 
Agency  Ckk  r.  Faollmer,  46  S.  a  — ^  24  S.  B. 
288. 

The  plaintiff's  and  defendant's  attmneya 
agreed,  in  writing,  that  the  sawyer's  books 
of  plaintiff,  marked  "A"  and  "A a,"  also  the 
memorandum  books  of  defendant  containing 
calculations  of  Inmber  by  J.  O.  Gantt  should 
be  submitted  to  the  Justices  of  this  court  for 
their  personal  Inspection  and  examinatlwi. 
The  books  cannot  however,  be  considered  by 
this  court  The  statement  of  the  case  should 
contain  within  Itself  all  that  is  necessary  to 
be  considered  by  this  court  upon  the  bearings 
of  a  case  on  appeal,  and  this  requirement  u. 
not  fulfilled  by  an  agreement  such  as  that 
hereinbefore  mentioned.  In  re  Perry's  Es- 
tate, 42  S.  a  183,  20  S.  B.  84;  Moore  v.  Pei^ 
ry,  42  S.  O.  868,  20  8.  E.  200.  It  was  incum- 
bent on  the  appellant  to  show  that  the  decree 
of  the  circuit  Judge  was  erroneous  He  re- 
lied principally  upon  testimony  which  this 
couri  has  ruled  It  cannot  consldv.  After  a 
careful  consideration,  this  court  Is  of  the 
opinion  that  the  findings  of  fact  by  the  cli^ 
cult  Judge  are  neither  without  testimony  to 
support  them,  nor  against  the  manifest 
weight  of  the  evidence.  The  ^ceptions  un- 
der the  first  head  are  therefore  overruled. 

We  will  next  consider  the  second  group  of 
exceptions,  complaining  of  error  on  the  part 
of  the  presiding  Judge  In  his  rulings  relative 
to  the  admissibility  of  the  books  In  evidence. 
His  honor.  Judge  Aldrich,  quoted  from  the 
cases  of  Oordan  v.  Arnold,  1  McCord,  517, 
and  Bzum  v.  I>avis,  10  Bieh.  Law,  to 
sustain  bis  ruling  that  the  books  were  admis- 
sible In  evidence.  He  then  says:  "In  this  In- 
stance the  millers  or  sawyers  made  entries. 


Digitized  by  Google 


8.  G.) 


TDBNSB  V.  FOREMAN. 


989 


and  swore  to  their  cotrectneK.  StHuetfalng 
Is  said  in  tbe  axaxrer,  and  qnestiona  were  ask- 
ed of  wltnesaes,  about  the  competency  of  the 
millers  or  sawyers  to  keep  these  bo<^  They 
did  keep  them,  and  the  books  apeak  tor  them- 
aelTes.  There  la  notbins  tbe  matter  with  tbe 
txxrics,  andt  from  tbe  manner  In  which  tbe 
■awyera  stood  a  protracted  and  rigid  exami- 
nation as  witnesses.  I  am  inclined  to  think 
that  they  were  fully  competent  to  keep 
them."  We  see  no  error  on  the  part  of  the 
presiding  Judge  in  his  rulings  toucbing  the 
mdmlBslbillty  of  the  books  in  evidence.  The 
exceptions  under  the  second  head  are  also 
OTemiled. 

Tbe  last  group  of  exceptions  to  be  consider* 
cd  are  those  relative  to  tbe  question  of  part- 
nership between  tbe  parties.  In  the  order  of 
reference  made  by  his  honor,  Jadge  Watts, 
ve  find  tbe  following:  "Upon  hearing  the 
pleadings  in  the  above-stated  action,  and  up- 
on modon  of  Stribling  &  Sbelor,  defendant's 
attorneys,  and  it  appearing  that  this  actioo 
Is  for  the  settlement  of  an  accounting  of  a 
partnership,  and  a  long  accounting  is  neces* 
eary  between  tbe  parties,  which  la  an  equita- 
ble action,  and  aft^  bearing  argument  pro 
and  con,"  etc  Tbe  defendant's  attorneys 
made  the  motion  to  have  the  case  referred 
OD  the  ground  that  there  was  a  partnership, 
necessitating  such  reference.  They  cannot 
now  raise  tbe  question  that  tbere  was  no  part- 
nership. Tbe  exceptions  under  this  bead  are 
aJso  ovaroled.  It  la  the  Judgment  of  this 
court  that  the  Judgment  of  the  circuit  court 
be  afBrmed. 


(47  s.  a  U) 

TDRNSia  V.  FORSliAK. 

(SDineme  Gout  of  South  Canliai.    July  9, 

1886.) 

Courts— Ckdbbs  ix  Chiiibbiis— Vaoatiov  or 

Previous  to  1881  the  sole  authority  of  a 
drcnit  Judge  to  heer  mottons  out  of  court  for 
new  trials  was  derired  from  Act  18G9  (Kev.  St. 
1872.  c.  106,  pt  S,  S  2),  which  provided  that  the 
judgment  of  a  court  of  common  pleas  might  be 
vacated  on  motion  of  either  party  before  the 
presiding  Judge  of  the  court  in  which  it  was  ob- 
tained, etc.  Code,  S  402,  subd.  2,  also  adopted 
AS  part  of  the  act  rorising  the  statute  in  1872, 
aatnorized  a  Jndge  to  bear  motions  out  of  court, 
"except  for  a  new  trisJ  on  the  merits."  Hfld, 
that  the  Code  section  was  a  iimita.tion  on  the 
powers  conferred  by  Act  1869,  and,  since  the 
latter  set  was  repealed  in  1880.  a  circuit  Judge 
BO  longer  has  jurisdiction  to  near  motions  at 
chambers  for  nvw  trials,  either  on  the  molts  or 
otberwlsfc  and  hence  an  order  vacatjng-a  Judg- 
ment hj  default  will  be  set  aslde^  If  granted  oat 
of  court 

Appeal  from  common  pleas  drcnH  court 
of  Aiken  county;  Aldrlch,  Jndge. 

Action  \jj  Vf.  H.  Turner  against  X  B. 
Foreman  on  a  note.  Plaintifr  obtained  judg- 
ment by  default,  and  from  an  order,  made 
at  cbambera,  setting  aside  said  Judgnient  on 
tbe  ground  of  excusable  select;  r'fl^'^t^'ff  ap- 
peals. Reversed. 


O.  C  Jordan  and  C.  P.  Townsend,  for  ap- 
pellant Croft  &  Cbafee,  for  respondent. 

GARY,  J.  The  only  question  raised  by  tbe 
exceptions  tn  this  case  Is  whether  a  circuit 
Judge  has  Jurisdiction  at  chambers  to  grant 
an  order  setting  aside  a  Judgment  on  the 
ground  of  excusable  neglect  on  the  part  of 
the  defendant  The  facts  are  as  follows: 
At  the  September  term,  1886.  of  the  court 
of  common  pleas  for  Aiken  county,  the 
plaintiff  reeova%d  Judgment  by  default 
against  the  defendant  for  tbe  sum  of  f214.7S. 
The  Judgment  was  based  upon  a  promissory 
note  for  $175  given  by  the  defendant  to  the 
plalntur  in  March,  1884,  for  guano  then  pur- 
chased  of  tbe  pl&intlff  by  the  defendant 
On  the  28tb  of  October,  1886,  the  defendant 
obtained  a  rule  against  tbe  plalntilf  to  show 
cause  wby  the  Judgment  should  not  be  set 
atfde,  and  tbe  defendant  allowed  to  come  In 
and  answer  the  complaint  The  rule  was  re- 
turnable on  2d  November,  1885,  and  was 
heard  upon  affidavits.  The  ground  upon 
which  defendant  asked  that  Judgment  be 
set  aside  was  that  the  service  of  tbe  sum- 
mons and  complaint  upon  the  defendant  was 
defective  and  illegal.  On  hearing  tbe  return 
to  tbe  rule,  his  honor,  Judge  Aldricb,  granted 
an  order  setting  aside  the  judgment  on  tbe 
ground  of  excusable  neglect  on  the  part  of 
tbe  defendant  and  giving  tbe  dtfendant 
leave  to  answer  the  complaint,  upon  certain 
conditions  mentioned  In  tbe  orAer, 

The  respondent  contends  that  subdivision 
2  of  section  402  of  the  Code  confers  juris- 
diction on  tbe  circuit  judge  to  bear  sui^  a 
motion.  The  subdivision  Is  as  follows: 
"Motions  may  be  made  to  a  jndge  or  Justice 
out  of  court  -exoeiit  tot  a  new  trial  on  the 
merits.^  It  may  be  that,  standing  alone, 
this  would  confer  jurisdiction  to  bear  a  mo- 
tion Uke  tbia  at  chambers.  The  foregoing 
provision  of  the  Code  must  however,  be  con- 
sidered In  connection  wltb  otiier  legislation 
on  the  subject  In  1868  an  act  was  passed 
providing  that:  In  case  a  judgment  or  de- 
cree has  been,  or  hereafter  shall  be  rendered, 
by  a  court  of  common  pleas.  It  shall  be  law- 
ful tor  eittier  par^»  plaintiff  or  defendant, 
to  more  before  the  presiding  Judge  of  Ibe 
court  In  which  said  Judgment  was  obtained 
to  vacate  or  set  aside  said  Judgment,  upon 
satisfactory  proof  being  made  to  said  Jui^»^ 
that  said  judgment  is  erroneous  and  ought 
to  be  set  aside;  and  npon  mcta  proof  being 
made,  the  presiding  Judge  is  hereby  author- 
ized to  vacate  and  set  aside  said  judgment, 
and  to  order  a  new  tdal  de  novo.  •  • 
This  statute  wu  Incorporated  in  Rev.  St 
1872.  p.  487.  as  section  2,  c  106,  pt  3.  The 
Code  was  also  Adopted  as  a  part  of  the 
act  revising  the  statute  In  1872,  and  tbe 
provision  hereinbefore  mmtloned  la  set  out 
as  subdivision  2  of  section  402.  In  con- 
struing tbe  act  (tf  1868,  and  the  said  sec- 
tion of  tbe  Code,  tiie  court.  In  Clavson  v. 
Hntcblnaon,  14  &  a  017,  decides  (1)  that 
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the  only  anthorlty  a.  circuit  Judge  had  tor 
hearing  motions  for  new  trials  oat  of  court, 
either  upon  the  tararlts  or  otherwise,  was  de- 
rived from  the  act  of  186&;  (2)  that  the  tore- 
golng  section  of  the'Code  must  be  construed 
in  connection  with  the  act  of  1869,  and  is  a 
limitation  upon  the  powers  of  a  clrcnlt  Judge 
to  hear  a  motion  at  chambers  for  a  new 
trial  upon  the  merits,— thus  showing  that 
the  power  to  hear  motions  for  new  trials, 
even  when  not  on  the  merits,  was  not  de- 
rived from  the  section  of  the  Code.  There- 
fore, when  the  act  of  1869  was  'repealed,  in 
1880,  circuit  Judges  no  longer  had  authority 
to  hear  motions  at  chambers  for  new  trials, 
either  upon  the  merits  or  otherwise.  This 
Tlew  is  In  harmony  with  section  2247,  Bev. 
StL  1893,  which  spedflcally  defines  the  pow- 
ers of  a  circuit  Judge  at  ctiambers  as  follows: 
"The  judges  of  the  courts  of  common  pleas 
shall  hare  power,  at  chambers,  to  grant 
writs  of  prohibition,  mandamus,  certiorari, 
and  to  hear  and  determine  motions  to  set 
aside  or  stay  executions,  in  the  same  man- 
ner, In  every  respect,  as  if  the  court  was 
actually  sitting;  and  with  the  consent  of 
all  such  adult  parties  as  may  have  answer- 
ed, or  their  attorneys  In  a  cause,  and  of 
the  guardians  ad  litem  of  Infants  therein, 
to  hear  and  determine  any  matter  not  prop- 
erly triable  before  a  Jury.  •  •  It  will 
be  observed  that  no  i>ower  is  conferred  to 
hear  motions  to  set  aside  Judgments.  Bank 
v.  Mellett  (S.  C.)  22  S.  E.  444;  Coleman  v. 
Keels,  30  a  C.  614,  9  S.  B.  270.  Section  19S 
of  the  Code  also  teuda  to  show  that  the 
circuit  Judge  did  not  have  Jurisdiction  to 
bear  the  motion.  That  section  is  as  follows: 
"The  court  may  likewise  In  Its  discretion, 
and  upon  such  terms  as  may  be  Just,  allow 
an  answer  or  reply  to  be  made,  or  other 
act  to  be  done,  after  the  time  limited  by 
this  Code  of  Procedure,  or,  by  an  order  en- 
large such  time,  and  upon  such  terms  as  may 
be  Just,  at  any  time  within  one  year  after  no- 
tice thereof,  relieve  a  party  from  a  Judgment 
order  or  other  proceeding,  taken  against 
him  through  bis  mistake.  Inadvertence,  sur- 
prise, or  excusable  neglect*  •  The 
court  is  empowered  to  do  these  acts,  but 
not  the  circuit  Judge  at  chambers.  The 
spirit  of  all  legislation  on  the  subject  Is  to 
prevent  circuit  Judges  at  chambers  from  set- 
ting aside  Judgments,  thus  rendering  them 
nnstable  and  uncertain.  It  Is  the  Judgment 
of  this  court  that  the  order  of  the  circuit 
Judge  be  reversed. 

(17  S.  a  64} 

DAWKINS  et  aL  v.  MATHia 
(Supreme  Court  of  South  Carolina.    July  10; 
1896.) 

CAFAcrrT  TO  Sdb — Objsotiohb — Waivbb. 
Ab  objection  that  It  appearB  upon  the 
face  of  a  complaint  that  plaintiffa  are  receivers 
of  a  foreign  corporation,  and  that  there  are  no 
allegatioui  Bhowing  their  authority  to  sue  In 
tUs  jorisdletion,  !■  waived  by  failure  to  demur 


or  answer,  as  Code,  |  169,  provides  in  effect 
that,  if  objections  to  the.  complaint  on  the 
ground  of  the  waut  of  plaiotifTB  capacity  to  sue 
be  not  taken  either  by  demurrer  or  answer,  de- 
fendant shall  be  deemed  to  have  waived  the 
same. 

Appeal  from  common  pleas  drcult  court  ot 
Barnwell  county;  Buchanan,  Judge. 

ActkHi  by  W.  L  Dawklns  and  another,  re- 
ceivers, against  O.  H.  Mathls.  Defendant's 
motttoi  to  dlimlw  was  sustained,  and  plaln- 
tuCB  appeaL  BOTUsed. 

The  ords  of  bis  hoax.  Judge  Bucbaoan, 
referred  to  In  the  opinion,  ts  am  Cidlowa: 
"Tb\fi  case  came  on  to  be  heard  before  me  and 
a  Jory  Impaneled  at  the  Moramber,  18B5,  term. 
The  defoidant,  upon  the  reading  of  tbe  plain- 
tUEs*  complaint,  Intoposed  an  oml  motion 
(called  an  'oral  demurrer*)  to  dismiss  the  com- 
plaint, on  tiie  grounds  that  the  cunplalnt 
does  not  rtate  fiicts  snfflcloit  to  omstltnte  a 
cause  of  action.  In  that  It  appears  npon  tbe 
face  of  the  complaint  Oiat  the  plalnttfEs  are 
receiTers  a  fbrelgn  OMporatlon,  appointed 
by  a  f(«elgn  eoort,  and  that  there  are  no  al- 
legatims  In  the  comidalnt  showing  that  the 
receivers  had  the  antborltr  <a  the  court  to 
bring  the  action,  or  any  allegaUons  showliv 
facts  antlK^slng  snlt  In  this  Jurisdiction. 
After  hearing  argument  toe  the  motlm  by 
Laurie  T.  Islar,  and  Messrs.  Patteraon  A  H(d- 
man  contra.  It  Ifl  adjudged  that  the  motion 
to  dismiss  must  prevail;  and  it  Is  ordered  and 
adjndged  that  tne  sHaintltt^  complaint  be. 
and  hereby  1%  dSsmlssed." 

Bxeq>tl(Hia:  **C1>  Becanae  his  honor  erred  In 
holding  that  the  oomi^alnt  hertfn  does  not 
state  facts  snffldent  to  ctnatltnte  a  cause  of 
actlwL  02)  Because  his  h<mor  shoold  have 
held  that  the  ohJectlMi  raised  by  respcmdent, 
that  a  foreign  receiver  could  not  sue  in  the 
courts  ot  this  state  without  special  antiiwtty 
granted,  went  to  the  capacity  of  plaintlflls  to 
sue,  and  therefore  should  have  been  taken 
by  demurrer  or  answer  dnly  served  wlthfn 
twenty  d(^  after  the  service  ot  the  com- 
plaint; and.  not  having  been  ao  taken,  such 
objection  was  waived,  and  came  too  late  at 
the  trial.  (8)  Because  his  honor  wred  In 
not  holding  that  the  objectlcn  raised  by  the 
respondent  tbaX  It  ffld  not  appear  that  the 
plalntUFs  had  obtained  anthKlty  from  the 
court  under  whom  they  h^  th^r  appoint- 
ment as  receivers  to  sue  wmt  to  the  capaci- 
ty to  sue;  and  not  having  been  taken  by  an- 
swer or  demurrer,  as  required  by  law,  such 
objection  was  waived." 

Patterson  &  Hc^Unan,  for  appellants.  Iau- 
rie  T.  Islar,  f  resp<mdenL 

GABT,  J.  This  action  was  brought  for  the 
purpose  of  recovering  from  the  defendant  the 
balance  due  on  subscri[)tion  to  the  capital 
stock  of  the  D.  B.  Stewart  Company.  The 
defendant  answered  the  complaint,  and  set 
up  the  defense  of  failure  of  consideration. 
The  other  facts  necessary  tot  a  proper  und«^ 
standing  ot  the  caae  wlU  be  found  atated  hi 
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tbe  Older  smnted  by  his  honor,  Judce  Bo- 
^banan,  which,  together  with  appellants*  ex- 
ceptions, wHI  be  Mt  oat  In  die  nsfort  of  the 
cmww 

8ectl<Hi  166  of  the  Code  Is  as  follows:  "The 
defendant  may  demur  to  the  complaint  when 
It  shall  appear  upoa  the  face  thereof  either 
CL)  that  the  court  has  no  Jnrisdlction  of  the 
pers<m  of  the  defendant,  or  the  subject  of 
tbe  action;  or  (2)  that  the  plalntUf  has  not 
lesal  caiMclty  to  sue;  or  (3)  that  there  la  an- 
other actl(»i  pending  between  the  same  par- 
ties, for  the  same  cause;  or  (4)  that  there  la 
a  defect  of  parties  plaintiff  or  defendant;  or 
(5)  that  several  causes  of  action  hare  been 
Iznpropaly  united;  or  (6)  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  acUon."  The  objection  which  the 
defendant  interposes  to  the  sufficiency  of  the 
complaint  arises  properly  under  subdlTlslon 
2,  and  not  under  snbdiTislon  6,  of  said  section 
of  the  Clode.  Section  169  of  tbe  Oode  Is  as 
follows:  "If  no  such  objection  be  taken,  ei- 
ther by  demnrrer  or  answer,  the  defendant 
shall  be  de^ed  to  hare  waived  the  same,  ex- 
cepting cmJy  the  objection  to  the  Jurisdiction 
of  the  court,  and  tbe  objection  that  the  com- 
plaint does  not  state  facts  snfficlent  to  oon- 
stltnte  a  cause  of  action."  The  case  ot 
MIckle  V.  Construction  Co^  41  S.  G.  894,  19 
S.  E.  725,  and  the  cases  therein  mentioned, 
show  that  objection  to  the  complaint  by  what 
Is  called  an  "oral  demurrer  at  tbe  trial" 
comes  too  late  when  It  arises  under  subdivi- 
sion 2,  herelnbef<«%  mentioned.  This  case 
is  cited  with  approval  in  Willis  v.  l^er  (8. 
G.)  21  S.  B.  621.  Appellants'  exceptions  are 
therefore  sustained.  It  Is  the  judgment  of 
this  court  that  the  jndgment  of  the  drcnlt 
court  be  reversed. 

(47  8.  a  SB) 

8T  ATB  r.  BUTLBB  et  aL 
(Siqacme  Ooort  of  South  Oarcdlna.   July  9, 
1806.) 

WiTHEM  —  TbBTIUOITT  TbNDIHO  TO  CbIHINATS  — 

Right  to  Objbct— Appbjll— Izibtroctions. 

L  On  trial  for  violation  of  the  Uqaor  law, 
defendants'  counsel  requested  the  court  to  in- 
struct the  witnesBea  for  the  state  tUat  thej  need 
not  answer  the  auestioc  whetbn-  they  had  ever 
bon^t  intoxicating  liqnor  from  tbe  defendants, 
for  the  reason  that  an  affirmative  answer  vonld 
criminate  the  witoeBaes,  In  that  the  dispensan^ 
law  makes  it  a  misdemeanor  to  receive  intoxi- 
cating liquor,  field,  that  the  privilege  to  re- 
fuse to  answer  a  question  on  the  ground  that  it 
would  tend  to  criminate  himself,  being  personal 
to  the  witness,  cannot  be  taken  advantage  of 
another,  and  the  request  was  properly  refused. 

2.  Ad  objection  to  a  oortlon  of  an  instruc- 
tion which,  taken  by  itself,  appears  to  be  erro- 
neous, will  not  be  cousidered  when  the  instmc- 
tion,  as  a  whole,  was  properly  given. 

Appeal  from  general  sessions  drcnlt  court 
of  Anderson  county;  Barle,  Judge. 

F.  M.  Bntier  and  8.  M.  Powler  were  con- 
victed of  keying  a  nnlsance  In  violation  of 
the  liquor  law,  and  appeal.  Afflnned. 

Bonham  &  Watklna,  for  appellant!.  H.  F. 
Ansel,  for  tbe  State. 


OART,  J.  The  foHowIng  statement  of  facts 
appears  In  the  case:  (1)  The  defendants  were 
tried  at  February  (18W)  term  of  the  court  of 
general  sessions  for  Anderson  county,  on  the 
charge  of  keeping  a  nulsance,-~a  place  where 
liquors  are  sold,  bargained,  or  given  away, 
and  keeping  a  place  where  persons  are  per- 
mitted to  reeort  for  the  purpose  of  drinking 
alcoholic  liquors,  and  for  keeping  a  place 
where  alcoholic  liquors  were  kept  for  sale, 
barter,  or  delivery.  (2)  Upon  the  trial,  de- 
fendants' counsel  requested  the  presiding 
Judge  to  Instruct  the  witnesses  tor  the  state 
that  they  were  not  obliged  to  answer  this 
question,  "Have  you  at  any  time  bought  any 
intoxicating  liquors  from  the  d^endants?" 
for  the  reason  that,  if  they  answered  tbe 
said  question  In  the  affirmative,  they  would 
criminate  themselves,  Inasmuch  as  tbe  act 
of  the  legislature  known  as  the  "Dispensary 
Law"  makes  It  a  misdemeanor  to  receive  or 
accept  any  gplrltuous,  malt,  vinous,  ferment- 
ed, brewed  (whether  lager  or  rice  beer),  or  ■ 
other  liquors,  or  any  compound  or  mixture 
thereof,  by  whatever  name  called  or  known, 
which  contains  alcohol  and  Is  used  as  a 
beverage,  by  any  person,  firm,  or  corporation. 
The  presldlxk4  judge  refused  the  moti<Mi,  on 
the  grounds  that— S^rst,  defendants'  counsel 
had  no  right  to  prefer  the  request  on  behalf 
of  the  state's  witnesses;  and,  second,  be- 
cause the  witnesses  would  not  criminate 
themselves  even  If  they  answered  that  they 
had  bought  such  liquors.  Defendants  ex- 
cepted to  the  ruling.  (8)  The  defendants 
were  convicted.  A  mptioa  for  a  new  trial 
was  made  on  tiie  mlniitea  of  the  court,  and 
refused.  •  • 

The  defendants  were  sentenced,  and  ap- 
pealed to  this  court,  on  exceptions,  the  first 
of  wlilch  Is  as  follows:  "Because  bis  honor, 
the  presiding  judge,  erred  In  rinsing  to  In- 
stract  the  witnesses  for  the  state  that  they 
were  not  obliged  to  answer  this  question  pro- 
poonded  by  the  sc^cltor,  viz.  'Have  you  at 
any  time  bought  any  Intoxicating  liquors 
from  tbe  d^endants?'  for  tbe  reason  that,  if 
they  answered  the  said  question  in  the  af- 
firmative, they  would  criminate  themselves. 
Inasmuch  as  the  act  of  the  legislature  known 
as  the  'Dispensary  Law'  makes  It  a  misde- 
meanor to  recdye  or  acc^t  any  spirltuoru, 
malt,  vinous,  fermented,  brewed  (whether 
lager  or  rice  beer),  or  other  llqaors,  or  any 
compound  or  mlxtore  thereof  which  contains 
alcohol,  by  whatever  name  called  or  known, 
and  Is  used  as  a  beverage,  t^"  any  person, 
firm,  or  corpMation."  The  first  objection  to 
the  request  of  defendants'  counsel  Is  that  It 
would  make  the  presiding  judge  aasume  that 
an  afflrmative  answer  by  the  state's  wit- 
nesses would  olmlnate  them,  whereas  the 
witnesses  themsdves  have  tba  right  to  de- 
cide as  to  Uie  effect  of  th^r  answer.  State 
V.  Bdvaids,  2  NotL  ft  Ilea  18.  But,  valr- 
ing  this  objection,  the  right  to  refose  to  an- 
swer a  question  that  would  criminate  falm  Is 
personal  to  the  witness,  and  cannot  be  inter- 
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posed  by  tbe  defendants'  counseL  GreenL 
Bt.  I  451;  State  v.  Edwards,  atipra;  29  Am. 
A  Eoff.  Enc.  Law,  p.  848.  This  exception  Is 
therefore  overmled. 

The  second  exception  Is  as  follows:  "Be- 
cause his  honor  erred  In  saying  to  the  Jury: 
The  defendants  hare  no  right  to  expect  the 
Jury  to  perjure  themselres.  If  they  have  to 
IKrJnre'thems^Tes,  to  acquit  them;*  no  such 
plea  having  been  made  by  the  defaidants  or 
their  counsel,  and  the  only  reference  to  pub- 
lic sentiment  and  Its  effect  upon  the  dispen- 
sary law  haying  been  made  \yy  the  state's 
attorney;  and  his  honor  should  haTe  granted 
the  motion  for  new  trial,  made  upon  this 
ground,  for  It  will  hardly  be  denied  that  such 
a  remark  falling  from  the  lips  of  the  presid- 
ing Judge  would  prejudice  the  defendants 
with  the  Jnry."  That  part  of  his  honor's 
charge  in  which  the  language  mentioned  In 
the  exception  la  found  Is  as  follows:  "Now, 
something  has  been  said  about  sentiment. 
You  are  not  to  be  Influenced  by  public  senti- 
ment. If  every  man  in  Anderson  county 
were  opposed  to  the  dispensary  law,  it  is 
your  duty  to  find  a  Terdlct  of  guilty  If  the 
evidence  satisfies  you  beyond  a  reasonable 
doubt  that  the  defendants  are  guilty.  On 
the  other  hand,  if  every  man  in  Anderson 
county  believes  them  guilty,  it  will  be  your 
duty  to  find  them  not  goU^  If  you  are  so 
satisfied  from  the  evidence.  You  are  not  to 
allow  your  minds  to  be  embarrassed  one  way 
or  another,  whether  for  or  against  tbe  law. 
The  defendants  have  no  right  to  expect  the 
jury  to  perjure  themselves.  If  they  have  to 
perjure  themselves,  to  acquit  them."  The 
charge  of  the  presiding  Judge  must  l>e  con- 
strued ss  a  whole,  and,  when  so  construed, 
there  is  nothing  showing  that  the  defendants 
were  prejudiced  by  the  language  mentioned 
in  the  exception,  and  it  is  therefore  over- 
ruled. It  Is  the  judgment  of  this  court  that 
the  Judgmwt  of  the  clrcnit  court  be  affirmed. 

(IT  EL  C.  28) 

SPntBS  V.  SOUTH  BOUND  R.  00. 
(Bivreme  Oonrt  of  South  Carolina.  July  9» 

1896.) 

AOOIDBNT  AT  Cbossino  — NBaLieaxoB — GsirBBU 
Allboations — Proof  of  Spboifio  Acts. 
In  an  action  against  a  railway  company 
for  personal  Injaries  receired  at  a  crossing, 
where  the  complaiut  alleged  generally  that  tbe 
injuries  resulted  from  the  ceglleent,  unskill- 
fu\  and  carelees  management  of  defendant's 
train,  testimony  as  to  any  specific  acts  tending 
to  show  negligence  ts  competent,  and  it  was  er- 
ror to  ezclnde  evidence  that  the  defendant's 
serraDts  in  charge  of  the  train  failed  to  blow 
the  whistle  or  ring  the  bell  upon  approaching  the 
crossing. 

Appeal  from  common  pleas  circuit  court  of 
Lexington  county;  Ernest  Oaiy,  Judge. 

Action  by  James  Jesse  Spires,  by  his  guar- 
dian ad  litem.  Ell  Spires,  against  the  South 
Bound  Railroad  Oompany,  for  personal  in- 
juries. From  a  Judgment  of  nonsol^  plain- 
tUC  appeals.  BeTWsed. 


Meetze  &  Muller  and  W.  H.  Sharpe,  tor  ap- 
pellant a  J.  a  Hataon  and  I^les  &  MuUw, 
for  reqiondent. 

OABY,  J.  The  appeal  herein  Is  from  an 
order  granting  a  nonsuit.  The  actlou  was  for 
damages  alleged  to  have  been  sustained  by 
the  plaintiff  through  the  negligence  ot  the 
defendant.  The  allegations  of  negligence  are 
contained  In  paragraph  2  of  the  complaint, 
as  follows;  "(2)  Tbat  on  the  2&th  day  of 
December,  1893,  while  the  plaintiff,  James 
Jesse  Spires,  was  traveling  along  the  public 
road  in  Lexington  county,  which  said  road 
the  defendant's  railroad  crosses  at  a  point  be- 
tween two  and  three  miles  north  of  the  sta- 
tion upon  said  railroad  called  *Gaston,'  in 
said  county,  and  Just  as  he  reached  said 
railroad  at  said  crossing,  the  defendants, 
through  their  agents  and  servants,  n^U- 
gently,  unskillfully,  and  carelessly  managed 
their  locomotive  and  train  so  as  to  strike, 
knock  down,  and  run  over  the  plaintiff,  the 
said  James  Jesse  Spires,  by  which  negligent, 
unskillful,  and  careless  conduct  on  the  part 
of  tbe  defendants,  their  agents  and  servants, 
the  plalntur,  the  said  James  Jesse  Spbres,  had 
his  right  arm  broken,  and  received  other  bod- 
ily Injuries,  by  reason  whexeof  the  plaintiff, 
the  said  Jamee  Jesse  Spires,  for  a  long  time 
thereafter  suffered  very  great  pain,  and  from 
said  injuries  still  suffers,  and  which  injuries 
he  alleges  are  permanoit,  to  the  plaintiff's,  the 
said  James  Jesse  Spires',  damage  $10,000." 
When  Mrs.  Sallie  Spires,  a  witness  for  the 
plaintiff,  was  on  the  stand,  the  following 
was  brought  out  Di  evidence:  "Q.  Where  was 
it  [the  Injury]  done?  A.  Arch  SlghUer'F 
crossing.  Q.  Is  that  a  public  crossing?  A. 
Yes,  sir;  on  the  Columbia  Settlement  road. 
Q.  Is  there  anything  to  show  It's  a  public 
crossing  there?  A  Yes.  sir;  signboard  Is  up 
there.  Q.  What  kind  of  signboard?  A.  It 
says,  'Look  Oiit  for  the  Cars.'  Q.  How  long 
had  you  gotten  to  the  crossing  before  the 
train  struck  your  child?  A  I  hadn't  got 
quite  to  It  I  lacked  five  or  six  steps  of  be- 
ing at  the  crossing,  and  he  had  got  on  the 
crossing.  He  was  looking  towards  Gaston 
for  the  train.  Tbe  train  was  coming  from 
Columbia.  The  wind  blew  such  dust,  couldn't 
see  the  train,  or  hear  it  Q.  Did  the  train 
blow?  A.  No,  Btr.  Q.  Did  the  bell  ring?  A 
No,  sir;  did  not"  Mr.  Lyles  objected,  an  l 
said:  "There  Is  no  allegation  complaining 
our  failure  to  comply  with  the  terms  of  the 
statute,  and  we  submit,  there  being  no  alle- 
gation of  a  statutory  action,  they  cannot  give 
evidence  of  our  failure  to  comply  with  these 
terms."  His  honor  tbe  presiding  Judge  sus- 
tained the  objection  to  the  testimony.  At  the 
close  of  plaintiff's  testimony  the  presiding 
Judge  granted  an  order  of  nonsuit,  on  the 
ground  that  "the  plaintiff  had  failed  to  offer 
any  evidence  tending  to  prove  negligence  on 
the  part  of  the  defendant  company  in  the 
running  of  the  train  which  It  is  claimed  caus- 
ed the  alleged  Injury."  Appellant's  excep- 
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Horn  laise  practlcaU^  but  the  single  question 
whether  the  presiding  Judge  was  In  error  In 
excluding  the  testimony  as  to  the  blowing  of 
the  whistie  and  ringing  of  the  bell.  The  com- 
plaint does  not  set  forth  specifically  in  what 
manner  the  defendant  "negligently,  uusklll- 
fully,  and  carelessly  managed  their  locomo 
tlre  and  train  so  as  to  strike,  knock  down, 
and  run  over  the  plaintiff."  When  a  com- 
plaint Is  general  in  Its  allegations  of  negli- 
gence, and  the  defendant  desires  to  know  upon 
what  particular  acts  of  negligence  the  plaintiff 
t^es  to  snstain  hia  action,  it  is  the  duty  of  the 
defendant  to  make  amotion  to  have  the  com- 
plaint made  more  definite  and  certain,  and 
when  this  is  not  done  the  plaintiff  has  the  right 
to  Introduce  any  competent  evidence  tending 
to  show  negligence  on  the  part  of  the  defend- 
ant This  was  not  done  In  this  case,  and  the 
plaintiff  bad  the  right  to  introduce  any  com- 
petent evidence  tending  to  show  negligence 
on  the  part  of  the  defendant  in  the  manage- 
ment of  its  locomotive  and  train  by  which 
tbe  plalntlfF  soffered  the  alleged  injury.  If 
the  complaint  had  alleged  specific  acts  of 
negligence, — such,  for  Instance,  as  failure  to 
blow  the  whistle  or  ring  the  bell,— then  the 
plaintiff  would  be  restricted  to  the  Introduc- 
tion of  such  testimony  only  as  would  tend 
to  prove  the  acts  of  negligence  alleged  In  the 
complaint  The  failure  of  the  defendant  to 
blow  the  whistle  or  ring  the  bell  when  ap- 
proaching the  crossing  described  In  tlie  com- 
plaint was  competent  evidence  to  be  consid- 
ered by  the  Jury  In  determining  the  question 
of  negligence,  and  should  not  have  been 
excluded  by  the  circuit  Judge.  The  remedy 
which  the  statute  provides  for  a  person  sus- 
taining injury  through  the  negligence  of  a 
railroad  company  In  failing  to  blow  the  whis- 
tle or  ring  the  bell  of  Its  engine  when  ap- 
proaching certain  crossings  does  not  super- 
sede the  common-law  remedy,  but  by  stat- 
ute. Is  only  cumulative  in  Its  nature.  The 
cam  of  Kaminitsky  v.  Railroad  Co..  25  S. 
C.  53,  so  fully  lays  down  the  principles  gov- 
erning this  case  that  we  do  not  deem  it  nec- 
essary to  cite  other  authorities.  It  is  the 
Judgment  of  this  court  that  the  order  of  the 
circnlt  conrt  granting  the  nonsuit  be  set 
aside,  and  the  ease  remanded  for  a  new  trial. 


(41  w.  Ta.  US) 

•ARMSTRONG  r.  TAYLOR  COUNTY 

COURT,  t 

(Supreme  Court  of  Appeals  of  West  'Virginia. 
March  18.  1896.) 

CotrHTTBS— LSQALITT  OT  InDBBTBDNBSS— PRBSUVP- 

TioK— Taxatiow— Lbvt— iNJCHonos. 

1.  To  enjoin  a  county  levy  on  the  claim  that 
it  goes  to  pay  indebtedness  Incurred  hi  viola- 
tion of  section  8,  art  10,  of  the  constitution,  it 
mnst  afiSrmatlvelr  appear  that  snob  indebted- 
ness Is  in  violation  of  tne  oonstitntion.  He  who 
asserts  it  most  show  It  It  will  not  be  pre- 
sumed to  be  so. 

2.  The  mere  fact  that  a  county  levy  Is  made 

I  Rehearing  denied  June  3A,  lfi8& 
v.24s.£.no.l8— 6tt 


to  pay,  among  other  demands,  nnpald  orders  on 
the  county  treasniT  Issued  nnder  orders  made 
in  former  years,  will  not  render  the  levy  void, 
as  against  section  8,  art  10,  of  the  constitation. 
It  most  appear  that  such  orders  are  for  Indebt- 
edness prohibited  by  the  constitution. 

3.  An  injunction  will  not  be  allowed,  to  re- 
strain the  execution  of  an  order  of  a  eonaty 
court  makiag  numerous  allowances  to  differ- 
ent county  creditors,  merely  because  some  of 
those  allowances  are  not  proper  charges  on  the 
ooonty.  An  order  laying  a  county  levy  will 
not  be  enjoined  merely  because  of  sucb  lUegaJ 
allowances.  Payment  of  thost  aUowancea 
should  be  enjoined. 
(SyUabos  by  the  Conrt) 

Appeal  from  common  pleas  circuit  court  of 
Taylor  county. 

Bill  by  Adolphua  Armstrong  against  the 
county  conrt  of  Taylor  county  for  injunction. 
From  decrees  perpetuating  the  prelimlnuy 
injunction  in  part,  and  di8s<dvlng  the  same 
in  part  complainant  appeals.  Affirmed. 

W.  R.  D.  Dent       appellant   John  W. 
Mason,  for  appellee. 

BRANNON,  J.  The  county  conrt  of  Taylor 
county,  2d  July,  1886,  allowed  and  ordered 
payment  of  various  demands-  against  it,  and 
at  the  same  term,  8th  July,  made  a  levy  to 
pay  the  same  and  estimated  expenditures, 
whereupon  Adolphus  Armstrong,  a  taxpayer 
of  the  county,  on  behalf  of  himself  and  other 
taxpayers,  obtained  an  injunction  against 
the  execution  'of  both  orders,— that  of  2d 
Jnly,  and  the  levy  order  of  8th  July.  The 
county  coort  demurred  to  the  bill,  and  moved 
a  dissolution  of  the  injunction;  iHit  by  de- 
cree of  80th  September  the  Injtmctlon  to  the 
order  of  8th  July,  laying  the  levy,  was  per- 
petuated, and  the  Injunction  to  the  order  of 
2d  July,  allowing  the  demands  against  the 
county  court  and  ordering  their  payment 
was  continued  until  a  proper  levy  should  be 
made,  the  court  b^ng  of  opinion  that  the 
said  levy  was  In  excess  of  the  sum  neces- 
sary to  pay  the  demands  against  the  county 
court  Thereupon,  on  7th  October.  1895,  the 
county  court,  after  making  up  and  entering 
of  record  an  estimate  of  the  amount  to  be 
levied  for,  ordered  another  levy,  and  then 
filed  an  answer  to  the  InJunctlcMi  bill,  show- 
ing tliis  new  estimate  and  levy;  and  the 
court  by  decree  of  9th  October,  1895,  dissolved 
the  injunction  restraining  payment  of  the  al- 
lowances made  by  the  county  court's  order  oif 
2d  July,  1896,  thus  allowing  their  payment 
From  both  decrees,  Armstrong  has  appealed. 

What  can  he  say  against  the  first  decree? 
It  gave  him  a  final  Injunctioa  against  the  or- 
der laying  the  levy,  and  he  cannot  complain 
of  that  as  he  a^ed  that  He  complains  that 
this  decree  did  not  give  him  a  final  Injunc- 
tion against  payment  of  the  various  claims 
allowed  by  the  order  of  2d  July,  Instead  of 
letting  the  injunction  stand  until  a  proper 
levy  should  be  made;  but  it  seems  improper 
to  allow  a  sweeping  injunction,  forbidding 
payment  of  all  of  a  large  number  of  allow- 
ances to  different  p^sons,  merely  because 
some  are  Invalid.   Why  not  slngla  out  th* 
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iDTalid?  I  do  not  think  a  levy  order  Its^ 
coald  be  wholly  enjoined  merely  because  it 
roes  to  pay  some  particular  Items  not  law- 
ful charges  on  the  county,  because  the  ob- 
jection -  runs  only  against  those  items,  and 
their  payment  could  be  stopped  without  ty- 
ing np  the  whole  levy,  and  entailing  dis- 
tress on  all  the  county's  creditors.  And  he 
could  not  ask  an  injunction  without  making 
the  creditor  of  the  coanty— the  one  having 
the  real  Interest— &  party.  He  says  that 
some  of  these  allowances  belong  to  a  prior 
year,  but  does  not  specify  which  ones,  and 
we  do  not  see  that  any  do,  If  it  would  have 
any  effect;  and  on  the  contrary,  as  the  lery 
order  levies  for  the  payment  of  allowances 
made  2d  July,  "and  any  other  claims  here- 
tofore allowed,  for  wUch  orders  are  out- 
standing and  unpaid,"  we  think  It  plain  that 
the  allowances  made  on  2d  July  did  not  In- 
clude reallowances  of  any  claims  bef«re  al- 
lowed, but  some  unpaid  county  orders;  and 
iu  fact  the  order  of  2d  July  says  they  were 
claims  arising  since  the  last  levy,  and  they 
tv'ould  be  lawful,  and  hence,  if  the  provision 
for  their  payment  wonld  vitiate,  it  would 
vitiate  the  levy  order,  not  the  order  allowing 
the  claims  made  on  a  prevloQs  date.  But  I 
do  not  see  that  their  presence  would  vitiate 
ibe  levy.  If  I  realize  the  argument  ot  the 
appelant,  it  is  that  some,  at  least,  of  the 
amount  levied  was  for  debts  Incnrred  In  the 
previous  year  (1894),  and  as  the  levy  of  that 
year  must  be  taken  to  have  been  within  law- 
ful limit,  and  did  not  pay  tlie  allowances  of 
that  year,  therefm  we  must  Infer  that  a 
debt  unlawful  was  created  without  popular 
vote,  from  the  fact  that  It  was  Ind^tednees 
incurred  beyond  the  money  on  hand  and  the 
levy  ot  the  current  fiscal  year  (1884),  and 
thus  in  Tiolation  of  section  8,  art  10^  Const, 
.IS  expounded  In  Davis  v.  County  Gt,  38  W. 
Va.  104,  18  8.  E.  87B.  But,  from  the  mere 
fact  that  we  find  a  county  court  levying  for 
county  orders  outetondlng  and  unpaid,  are 
we  to  my  that  they  represent  indebtedness 
Incurred  by  the  court  In  violation  of  the  con- 
stitution? BathOT  should  we  not  presume 
that  tbey  represent  indebtedness  lawfully 
incurred?  He  who  alleges  their  Invalidity 
must  show  It,  and  It  Is  not  shown.  And 
may  there  not  be  allowuices  for  Indebted- 
ness lawfully  Incurred,  and,  by  reason  of  a 
mistake  in  the  estimate  of  the  county  court, 
or  laigw  delinquency  than  expected,  or 
bankruptcy  of  a  sherilT,  or  otber  cause  pro- 
ducing unexpected  deficit,  no  money  to  pay 
some  of  the  county  orders?  Surely,  they 
are  not  to  remain  forever  unpaid.  Th^  are 
valid  unpaid  obligations  of  tbe  county  court, 
and  it  is  not  unlawful  to  meet  them.  Sec- 
tion 29,  c.  89,  Code,  In  letter,  autborbEes  th^ 
payment  Clearly,  the  constitutton  was  nev- 
er meant  to  be  carried  so  tsr. 

What  can  Armstrong  say  against  tbe  de- 
cree of  9tta  October?  It  simply  dissolved 
the  Injunction  prohibiting  pigment  of  the 
allowances  made  by  the  order  of  2d  July.  I 


have  shown  that  there  was  no  valid  reason 
for  injunction  against  that  order.  That  was 
simply  an  order  making  allowances,  not  a 
levy.  Th«%  Is  a  difference.  If  there  was, 
as  the  bill  claimed,  no  estimate  such  as  tbe 
law  required  as  a  prerequisite  to  a  levy, 
that  would  affect  the  levy  order  of  8th  July, 
but  not  the  allowance  order  of  2d  July. 
None  of  the  claims  allowed  were  shown  to 
be  not  lawful  charges  against  the  county, 
and  I 'see  no  reason  for  continuing  the  re- 
straint upon  their  payment  until  a  lawful 
levy  should  be  made,  as  tbey  were  general 
drafts  on  the  treasury,  payable  on  any  funds 
in  it,  and  need  not  wait  for  a  levy;  but  that 
restraint  prejudiced  the  creditors  of  the 
county,  not  Armstrong.  And,  more  clearly 
still,  when  the  county  court  made  the  de-* 
tailed  and  minute  estimate  found  In  the 
record,  and  under  it  made  the  new  levy, 
there  was  still  less  reason  for  continidng  the 
injunction  against  the  payment  of  those  al- 
lowances, and  it  was  properly  dissolved. 

The  point  is  made  against  this  decree  that 
this  second  levy  was  made  while  the  Injunc- 
tion was  yet  pending  against  payment  of 
the  claims  allowed  2d  July,  and  in  con- 
tempt of  It.  Not  at  an.  it  was  a  levy  or- 
der, not  disobeying  the  injunction;  and,  be- 
sides, the  very  decree  Itself  allowed  a  sec- 
ond levy,  and  (mly  continued  the  Injunction 
to  tbe  county  court  order  of  2d  July  until  a 
new  levy  should  be  made;  and  besides,  fur- 
ther, section  81,  c.  89,  Code,  allows  a  second 
levy  when  a  former  one  has  been  superseded 
by  legal  proceedings.  It  Is  a  necessity.  It 
was  proper  to  make  It  known  to  the  court  by 
answer.   Decrees  affirmed. 

<4t  w.  Viu  n) 

SBIM  et  al.  v.  O'QBADT  ct  al.i 

(Bnpieme  Court  of  AppeaU  of  West  Virginia. 
April  4,  1880) 

Cdbtbst  —  Judicial  Sii.b  or  Vaoaht  IaUTd  — 
EquiTT— Flbadivg. 

1.  By  virtue  of  a  decree  of  confirmation  of 
a  Jndidal  sale  of  vacant  and  nnoccnpied  lots  or 
lands,  the  purchaser  has,  by  construction  of 
law,  BQch  poEsesBiou  as  amounts  to  such  s^un 
in  fact  as  n'ill  entitle  the  husband  of  such  pur- 
chaser to  curtesy  in  such  iota  or  land. 

2.  Affirmative  allegations  of  an  answer,  not 
constituting  a  claim  for  affirmative  relief,  but 
controverting  the  atlegations  of  a  bill  not  swom 
to,  are  put  In  issue  by  a  general  replication,  and 
the  burden  of  proving  the  same  is  on  the  defend- 
ant. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court  Kanawha  county. 

Action  by  H«iry  Selm  &  Co.  against  James 
COrady,  W.  J.  Connell,  and  others.  Decree 
for  complainants,  and  defendants  appesl  Af- 
firmed. 

Okey  Johnson  and  Watts  &  Aahby,  for  ap- 
pellants. S.  8.  Green  and  J.  M.  Payne,  for 
appellees. 

^  Rehearing  dented  Jime  24, 1896. 
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DENT,  J.  Henry  Selm  &  Ca,  plalntlflb, 
Instituted  suit  In  the  circuit  court  of  Kana- 
wba  count?  to  subject  the  real  estate  of  de- 
fendant James  O'Grady  to  the  payment  of 
Judgment  llena,  and  obtained  a  decree  on  the 
10th  day  of  January.  1885,  from  which  the 
defendants  appeal 

The  real  controversy  in  the  suit  is  whether 
James  O'Grady.  the  defendant  and  Judgment 
debtor,  was  tenant  by  curtesy  In  a  10-acre 
tract  of  land  purchased  by  his  wife,  Honorla 
O'Grady,  now  deceased,  at  a  Judicial  sale, 
confirmed  by  decree,  but  for  which  no  deed 
was  made  to  her,  nor  did  she  take  actual  pos- 
aeaalon  thereof  and  occupy  tbe  same.  After 
ber  death  the  commissioner  executed  the  deed 
for  the  land  to  her  chlldroi,  parties  defend- 
ant»  In  which  he  acknowledged  payment  of 
the  purchase  money  in  full  by  her.  Defend- 
ants set  out  in  their  answers  tli^t  she  only 
paid  one-third  of  the  purdiase  money,  and 
the  residue  thereof  was  paid  by  certain  of 
tbe  defendants  after  her  death.  There  was  a 
seueral  replication  to  these  answers;  and, 
the  recitals  of  the  deed  establishing  a  prima 
fade  case  of  the  payment  of  all  tbe  purchase 
money  by  Honorla  O'Grady,  the  burden  was 
on  the  defendants  to  rebut  such  case  by 
proper  proofs  a»  to  tbe  afflrmatlre  auc- 
tions of  their  answers;  and,  falling  to  do  bo, 
the  presumption  is  against  them  as  to  the 
purchase  money  being  otherwise  i>ald.  This, 
then,  leaves  the  naked  question  as  to  wheth- 
er Honorla  O'Grady  had  such  possession  of 
the  land  as  would  entitle  her  husband  to 
curtesy  therein.  In  the  case  of  Fulton  r. 
Johnson,  24  W.  Va.  i35,  this  court  determined 
the  law  to  be  that  a  wife  must  liave  been 
seised  in  fact  during  her  lifetime  of  the  land 
in  controversy  to  entitle  a  husband  to  curtesy 
therein,  and  that  a  mere  selain  la  law  Is  not 
sufficient  for  this  purpose.  So  It  was  h^d 
in  the  case  of  Carpenter  v.  Oarrett.  75  Ya. 
134,  and  in  the  latter  case  the  two  kinds  of 
seisin  are  defined  thus:  "Seisin  in  fact  or  in 
deed,  as  Lord  Coke  calls  It,  or  actual  seisin, 
means  possession  of  the  freehold  by  the  pedis 
pocUtio  of  one's  self,  or  one's  tenant  or  agent, 
or  by  construction  of  law,  as  in  case  of 
a  commonwealth's  grant,  a  conveyance  un- 
der the  statute  of  uses,  or,  doubtless,  of 
grants  or  devises,  where  there  is  no  actual  ad- 
verse occupancy.  Seisin  In  law  is  a  right  to 
the  possession  of  the  freehold  when  there  is 
no  adverse  occupancy  thereof,  such  as  ex- 
ists In  the  heir  after  descent  of  lands  upon 
him  before  actual  entry  by  himself  or  his 
tenant." 

Honoria  O'Grady  purchased  the  land  In  con- 
troversy at  judicial  sale,  the  sale  was  con- 
flrmedt  and  a  deed  was  authorized  to  be 
made  to  her  on  payment  of  the  pivchase  mon- 
ey in  fulL  On  the  confirmation  of  tbe  sale 
she  was  inunediately  entitled  to  a  writ  of 
poesession,  to  place  her  In  possession  of  the 
land,  as  against  any  one  adversely  holding  the 
same.   Bat,  the  land  lying  open  to  the  com- 


mons, and  no  one  having  or  In  any  manner 
disputing  the  possession  thereof,  such  writ 
was  entirely  unnecessary,  as  tbe  land  was 
wholly  at  her  command.  Such  being  the  con- 
dition of  the  land,  on  the  confirmation  of  the 
sale  she  was,  by  construction  of  law,  in  actual 
possession  thereof,  although  not  In  personal 
or  actual  occupancy,  for  there  was  none  her 
right  to  dispute.  Vacant  lots,  while  not  fen- 
ced, are  not  in  the  actual  occupancy  of  the 
undisputed  owner;  but  they  are  in  his  con- 
structive possession,  or  seisin  in  fact,  for  the 
law  raises  around  them  an  invisible  fence, 
which  renders  every  one  a  trespasser  thereon, 
entering  without  his  consent,  express  or  im- 
plied. In  other  words,  he  has  all  the  posses- 
sion, undisputed,  which  the  law  can  give, 
without,  by  his  own  action,  he  in  some  man- 
ner personally  occupies  the  lots.  So,  by  tbe 
decree  of  confirmation,  the  law  says  to  the 
purchaser:  "There  is  your  property.  It  Is 
entirely  unoccupied.  No  one  claims  it,  and 
from  this  time  it  will  be  reganied  as  con- 
structively In  your  poesession.  The  question 
of  occupation  is  with  you.  Th6  question  of 
seisin  In  fact  Is  settled  for  you."  Mrs.  O'Grady 
had  not  only  seisin  In  law,  but,  by  construction 
of  law,  seisin  In  fact,  of  the  land  In  contro- 
versy, and  her  husband  was  entitled  to  be 
tenant  by  curtesy  therein.  If  the  defendants 
bad  shown  in  evidence  that  the  purchase 
money  was  not  fully  paid  by  Mrs.  O'Grady 
during  her  lifetime,  which  they  could  easily 
have  done,  if  such  were  tbe  case,  by  the  com- 
missioner of  sale,  then  those  paying  any  bal- 
ance of  the  purchase  money  might  have  been 
entitled  to  be  substituted  to  the  rights  of  the 
commissioner,  as  against  the  right  of  curtesy; 
but,  although  they  bad  the  opportunity,  they 
Introduced  no  such  proof.  Tbe  curtesy  of 
James  O'Grady.  once  attaching  to  the  land, 
was  not  divested  by  tbe  deed  of  the  commis- 
sioner, in  which  he  did  not  Join,  and  he  did 
not  make  a  separate  deed  for  it  Hence  it 
remained  In  Mm,  and  the  judgment  Ueua  atr 
tach  to  it 

Defendants  bave  no  right  to  complain  be- 
cause a  personal  decree  was  not  taken 
against  them  for  tbe  liens.  Uncontroverted 
allegations  of  the  bill  are  sufficient  as  to  the 
issue  and  return  of  the  execution.  The  court 
could  not  make  any  other  decree  than  that 
the  curtesy  staonld  be  sold,  unless  all  the 
debts  decreed  for  were  paid,  as  there  was  no 
way  of  determining  the  value  of  the  Uf^  es- 
tate except  by  a  public  sale  thereof.  The 
buyer  of  the  life  estate  does  so  at  his  own 
risk.  It  is  a  mere  matter  of  speculation,  de- 
pendent upon  tbe  probable  life  of  James 
O'Grady,  and  amounts  to  no  more  than  tbe 
rental  of  the  property  for  days  or  years.  It 
Is  true  that  the  Code  furnishes  a  way  of  as- 
certaining the  probable  value  of  such  life 
estate,  but  in  a  case  of  this  character  this 
could  only  be  dcme  by  agreement  of  parties. 
Finding  no  apparent  error  in  tbe  decree  coi»- 
plaloed      It  ii  afflrmed. 
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STATE  ^T.  CROSS. 
CSn^me  Court  >£  Appeals  of  West  Ylrgiola. 

June  21,  1896.) 

Cbiminal  Law— Instbootioks— Imtoxicatios  as  a 
Dbvbnss — Intxnt—Rbasonablb  Dodbt 
— BuRDBH  or  Proof. 

1.  It  U  error  for  the  trial  eotirt  to  give  In- 
«tractioD8  prejudicial  to  the  mecosed,  on  the 
trial  of  a  felony  case,  which  are  not  warranted 
bj  the  eTtdence. 

2.  While  Tolontarr  Intoxication  la  no  ex- 
cuse  for  crime,  yet.  under  the  laws  of  this  state, 
it  cannot  conreit  a  mere  accident  Into  a  fel- 
ony. 

8.  It  ia  the  duty  of  the  state  to  allege  and 

{irove  criminal  Intent,  and  if  from  the  whole  ct- 
dence  the  juiy  have  a  reaaonable  doubt  as  to 
whether  such  intent  existed  they  should  acquit 
the  prisoner. 

4.  The  defense  of  accidental  killing  is  a  de- 
nial of  oriminal  intent,  and  throws  upon  the 
state  the  harden  of  proving  such  intent  beyond 
a  reasonable  doubt,  and  the  accused  is  not  re- 
quired to  sustain  such  defeoM  by  a  prqwnder^ 
ance  of  testimony. . 

(Syllabns  by  the  Oonrt) 

Error  to  circtdt  coart,  Ritchie  connty. 
Frank  Cross  was  convicted  of  murder  and 

brings  error.  Berersed. 

Sherman  Boblnson  and  J.  Newman,  for 
plaintiff  in  error.  T.  S.  BUe^t  Atty.  Gen.,  tor 
the  State. 

DENT,  J.  At  the  October  term,  1895,  of 
the  circtilt  court  of  BJtchle  county,  Frank 
Cross  was  found  guilty  of  murder  In  the  flrat 
degree,  and  sentenced  to  the  penitentiary  for 
life.  From  this  Judgment  he  obtained  a  writ 
of  error. 

The  facts  shown  In  evidence  are  aa  fol- 
lows, to  wit:  On  the  5th  day  of  September, 
1895,  the  accnsed  went  to  tbe  bouse  of  his 
slater,  KUa  Taylor,  near  OomwalUs.  in  Ritchie 
conn^,  where  his  wife  had  preceded  bim.  He 
was  partly  intoxicated,  from  drinking  alco- 
hol, and  had  on  his  person  a  self-cocking  re- 
Tolrer  he  hnd  obtained  that  day  from  one 
George  Garrison  for  tbe  ostensible  purpose 
of  preventing  a  disturbance  at  his  bouse, 
where  he  proposed  having  a  dance  that  nlgbt. 
When  he  entered  tbe  home  of  his  sister,  he 
spoke  to  her,  and  began  playing  with  one  of 
her  children,  named  Edna.  His  wife  began 
plaguing  him  about  carrying  a  revolver. 
He  pulled  it  out,  pointed  It  at  her,  and  told 
her  that  if  she  did  not  shut  up  he  would 
shoot  her.  His  sister  told  him  to  put  it  np, 
or  he  might  hurt  some  of  tbe  children.  This 
he  started  to  do,  and,  while  putting  the  r»< 
Tolver  In  his  pocket,  It  was,  in  some  man- 
ner, discharged;  the  ball  striking  the  sister, 
Mrs.  Taylor,  In  the  left  breast,  and  imme- 
diately killing  her.  The  accnsed  cried  out, 
"I  have  killed  my  poor  sister!"  picked  np  her 
body,  and  placed  It  on  some  clothes  lying 
on  the  floor  In  another  room  of  the  house. 
He  then  ran  out  and  caught  a  young  girl  by 
tbe  name  of  Dflancy,  who  was  leaving  the 
house,  and  told  her  not  to  tell;  that  be  was 
4ruuk,  and  did  not  go  to  kill  her.  He  then 


went  np  to  Delancy's  himself,  and,  after 
some  commnnlcation  with  a  woman  of  the 
family,  returned,  hid  the  revolver  under  the 
comer  of  the  house,  and  started  for  bis 
mother's  house.  In  CiUro.  At  a  short  distance 
be  met  the  husband  of  deceased  coming  to- 
wards the  house,  and  with  the  exclamation 
of  "Oh,  Cam!"  passed  him,  going  out  of  the 
road  to  avoid  him,  and  proceeded  on  tala  way. 
Arriving  at  his  mother's,  he  hardly  got  seat- 
ed until  his  brother  came  in  and  Informed 
his  mother  what  he  had  done.  The  officers 
came  Immediately  and  arrested  him.  Al- 
though the  state  endeavored  to  show  it,  there 
was  apparently  no  111  feeling  existing  between 
the  accused  and  the  deceased,  but  tbelr  re- 
lations were  entirely  friendly,  except  that, 
on  occasion,  his  sister  would  remonstrate 
with  him  abont  his  conduct,  and  he  wonld  In- 
form her  that  he  wonld  manage  his  house  to 
suit  himself.  There  was  no  evidence  of  pre- 
meditated or  Intentional  killing.  Tbe  only 
two  witnesses  who  saw  the  accused  Just  be- 
fore the  discharge  (being  his  wife  and  niece, 
a  child  of  deceased)  say  he  was  In  the  act  of 
putting  the  revolver  In  his  pocket  when  it 
was  discharged.  In  this  state  of  the  testi- 
mony the  court,  at  the  instance  of  the  pros* 
ecntlon,  gave  the  followlnc  seven  Inatme- 
tlons,  to  wlb: 

"Instructions  for  State.  No.  L  The  Jury 
are  Instnicted  that,  if  they  believe  from  the 
evidence  that  the  defendant  was  intoxicated 
at  the  time  of  the  killing  of  BIrs.  Taylor,  he 
might  yet  be  capable  of  deliberation  and  pre- 
meditation; and  If  the  Jury  believe  from 
all  the  evidence  in  the  case  that  the  defend- 
ant wlllfnlly,  maliciously,  deliberately,  and 
premedltately  killed  Mrs.  Taylor,  they  sboold 
find  him  gnllty  of  murder  in  the  first  degree, 
although  he  was  intoxicated  at  the  time  of 
the  killing."  This  Instruction  Is  without  evi- 
dence to  sustain  It,  as  there  Is  no  evidence 
to  show,  or  tending  to  show,  that  the  "de> 
fendant  willfully,  maliciously,  deliberately, 
and  premedltately  killed  Mrs.  Taylor." 

"No.  2.  Tbe  jury  are  instructed  that  the 
defendant,  Frank  Cross,  could  not  voluntarily 
make  himself  so  drunk  as  to  become,  on  that 
accotmt,  irresponsible  for  his  conduct  during 
such  drunkenness,  and  that  he  might  have 
been  perfectly  unconsc'lons  of  what  he  did, 
and  yet  been  responsible;  and,  further,  he 
might  have  been,  at  the  time  of  the  killing 
of  Mrs.  Taylor,  incapable  of  express  malice, 
for  the  law  Implies  malice  In  such  a  ca«e 
from  the  nature  of  the  weapon  used,  the  ab- 
sence of  provocation,  and  other  circumstan- 
ces under  which  the  killing  was  done"  This 
instruction  Is  also  bad,  for  the  law  does  not 
Imply  malice  from  the  nature  of  the  weapon 
used,  unless  It  first  appears  that  the  killing 
was  willfully  or  Intentionally  done.  Malice 
18  nerer  Implied  in  cases  of  mere  accident, 
although  occasioned  by  a  deadly  weapon. 

"No.  3.  Tbe  Jury  Is  instructed  that  dmnk- 
enness  is  no  excuse  for  the  commission  of  a 
crime."  This  instmction  wrongfully  assumes 
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that  a  crime  was  committed,  and  that  dnmk- 
enness  Is  given  as  an  excuse  or  Jnstiflcation. 
Wblle.  as  an  abstract  principle  of  law,  tbe  In- 
stnictlon  is  correct,  7et  It  has  no  application 
to  the  present  case.  The  dnmkennefls  is  not 
set  up  as  an  excuse  for  a  crime,  but  aa  a  po- 
tent or  contributing  cause  of  an  accident 
Unsklllfulness  is  no  excuse  for  the  commis- 
sion of  a  crime,  and  yet  It  may  be  the  cause 
of  accidental  homicide.  And  the  same  may  be 
said  of  drunkenness.  And  tbe  fact  that  a 
person  may  be  drunk  when  he  accidentally 
causes  the  death  of  another  does  not  conreirt 
such  accident  Into  a  crime.  Dnder  onr  law, 
drunkenness  is  not  a  -feloiiy,  bot  la  a  mere 
misdemeanor. 

"No.  5.  The  Jury  are  Instructed  that  If 
they  bellere  the  defendant  Frank  Cross  had 
formed  a  willful,  deliberate,  and  premed- 
itated design  to  iclll  Mrs.  Taylor,  and,  In 
pursuance  of  such  design,  voluntarily  made 
himself  drunk  for  the  purpose  of  nerving  his 
animal  courage  for  the  accomplishment  of 
such  design,  and  then  met  iln.  Taylor  when 
he  was  so  drunk  as  not  then  to  be  able  to 
delibwate  on  and  premeditate  the  killing, 
and  killed  Mrs.  Taylor,  it  la  murder  in  the 
first  degree,  and  the  jury  should  so  find." 
This  Instruction  Is  not  only  wholly  without 
evidence  to  justify  it,  but  Is  given  right  In 
the  face  of  the  evidence  to  the  contraiy. 

"No.  6.  The  Jury  Is  Instructed  that  a  man 
la  presumed  to  Intend  that  which  he  does, 
or  which  is  the  immediate  or  necessary  con- 
sequence  of  his  act;  and  if  the  prisoner. 
Frank  Cross,  with  a  deadly  weapon  In  his 
possession,  without  any,  or  upon  very  slight, 
provocation,  killed  EUla  Taylor,  he  (the  pris- 
oner) is  prims  fade  guilty  of  willful,  delib- 
erate, and  premeditated  killing,  and  the  ne- 
cessity rests  upon  him  of  showing  extenuat- 
ing dnnmstances;  and  if  the  Jury  believe 
from  the  evidence  that  he  has  not  proven 
such  extennating  circumstances,  or  that  such 
extenuating  drcumstances  do  not  appear 
from  the  case  made  by  the  state,  they  should 
find  him  guilty  of  murder  In  the  first  de- 
gree." This  instruction  Is  only  proper  in  a 
case  where  the  killing  appears  to  have  been 
willfully  and  Intentionally  done. 

"No.  7.  The  Jury  are  instructed  thst  If  they 
believe  from  all  the  evidencs  in  the  case  that 
the  defendant,  Prank  Cross,  was  guilty  of 
the  use  of  a  deadly  weapon  In  the  killing  of 
Mrs.  Ella  Taylor,  the  Intent  and  the  malice 
may  both  be  inferred  from  such  act;  and 
such  malice  need  not  have  been  directed 
against  her  alone,  but  was  such  as  showed  a 
heart  regardless  of  sodal  duty,  and  fatally 
bent  on  mischief."  This  Instruction  was  im- 
proper, In  tills  case,  for  the  same  reason  that 
all  the  otliers  were  improper,  and  for  the 
further  reason  that  there  Is  no  eyldence  to 
show  that  the  prisoner  had  a  "heart  regard- 
lees  of  social  dtity,  and  fatally  bent  on  mis- 
chief." The  only  evidence  even  slightly 
tending  In  this  direction  was  that  the  ac- 
cused sometimes  indulged  in  the  use  of  in- 


toxicating drinks,  and  this,  In  the  present 
state  of  the  law  and  the  rules  of  social  duty, 
would  not  sustain  such  instruction. 

The  court  also  gave  the  two  following  in- 
Btmctions  on  Its  own  motion: 

"Instruction  A.  Yon  are  further  instructed 
that  if  a  person  kills  another  without  prov- 
ocation, and  through  reckless  wickedness  of 
heart,  but  at  the  time  of  so  doing  his  con- 
dition, from  Intoxication,  Is  such  as  to  ren- 
der him  Incapable  of  doing  a  willful,  delib- 
erate, and  premeditated  act,  he  Is  guilty  of 
murder  in  the  second  d^ree.  State  v.  Rob- 
inson, 20  W.  Va.  71ii."  There  is  no  evidence 
Justl^lng  this  Instruction,  as  the  positive  ev- 
ideiKe  does  not  even  tend  to  show,  but  re- 
buts, the  allegation  of  premeditated  killing. 
Nor  Is  the  accused  shown  to  have  acted 
through  "reckless  wlckednees  of  heart."  It 
Is  true  that,  through  intoxication  or  awk- 
wardness, he  may  have  handled  the  revolver 
recklessly,  and  thus  been  guilty  of  a  great 
wrong,  in  acddentally  killing  his  sister,  yet 
this  cannot  convert  such  accident  into  a  will- 
ful and  prMnedltated  felony.  The  court  can- 
not disregard  the  evidence,  and  give  abstract 
Instructions  as  to  the  law;  for  in  so  doing, 
as  In  this  case,  it  may  mislead  the  jury  Into 
finding  a  wholly  unjustifiable  verdict 

"Instruction  B.  The  Jury  Is  further  in- 
structed tliat  upon  a  trial  for  murder,  the 
use  of  a  deadly  weapon  being  proved,  and 
the  prisoner  relies  upon  the  defense  of  ac- 
cidental killing  as  an  excuse,  the  burden  of 
showing  such  excuse  Is  on  the  prisoner,  and, 
to  avail  him,  must  prove  such  defense  by 
a  preponderance  of  the  evidence.  He  may 
show  It  by  his  own  evidence,  the  evidence  ad- 
duced by  the  prosecution,  the  circumstances 
arising  out  of  the  case,  or  by  ail  of  these 
modes.  See  State  v.  Jones,  20  W.  Ya.  764." 
This  is  a  plain  misconception  of  the  law  1^ 
the  court  Accidental  killing  is  not  such 
matter  of  def^ise  as  throws  on  the  accused 
the  burden  of  proving  it  by  a  preponderance 
ot  eridence.  It  is  the  duty  of  the  state  to 
allege  and  prove  that  the  killing,  though 
done  with  a  deadly  weapon,  was  Intentional 
or  willful.  In  the  absence  of  all  proof,  when 
the  killing  Is  shown  to  have  been  willful  or 
Int^tJonal  the  presumption  of  malice  at 
once  arises;  but  when  the  evidence,  taken 
as  a  whole,  raises  a  reasonable  doubt  In  the 
minds  of  the  Jnry  as  to  whether  the  killing 
was  accidental  or  Intentional,  they  must  ac- 
quit the  accused,  for  the  reason  that  the 
state  has  failed  to  sustain  its  case.  In  other 
words, .  "If,  on  the  whole  evidence,  the  Jury 
are  left  In  reasonable  doubt  as  to  the  intent 
of  the  defendant  they  cannot  convict  of  tho 
crime."  Whart  Cr.  Bv.  {  764,  and  note  1. 
The  circuit  court  erroaeoualy  put  the  que» 
Uon  of  accidental  kilting  In  the  same  cate- 
gory with  willful  killing,  where  some  mattei 
such  as  self-defense  or  provocation  Is  assert- 
ed by  way  of  mitigation,  excuse,  or  justifica- 
tion. In  such  cases  the  burdCT  is  on  thr 
accused  to  estabUsb  bis  dtfense  1^  a  pre- 
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ponderance  of  erldence.  But  the  daim  that 
the  killing  was  accidental  goes  to  the  Tecy 
gist  of  the  charge,  and  denies  all  criminal  In- 
tent, and  throws  on  the  prosecution  the  bur- 
den of  proving  such  Intent  beyond  a  rea- 
Bonahle  doubt.  Hence  the  law  as  propound- 
ed In  the  cases  referred  to,  of  State  v.  Robin- 
son, 20  W.  Va.  713,  and  State  t.  Jones,  Id. 
764,  la  not  applicable.  The  court  having  thus 
mlsapprehraded,  misconstrued,  and  misappli- 
ed the  law,  and  tbns  misled  the  Jurylnto  find- 
ing a  verdict  unsupported  by  the  evidence, 
the  Judgment  Is  reversed,  the  verdict  of  the- 
Jury  Is  set  aside,  and  a  new  trial  Is  awarded. 

BRANNON,  J.  I  concur  In  the  reversal  of 
the  Judgment  for  the  reason  that  I  think 
that  Instruction  B  Is  bad.  To  constitute 
murder,  the  Idiling  must  be  a  willful,  in- 
tentional act,  or  act  resulting  from  such 
recklessness  as  implies  malice.  Accidental 
killing  Is  not  murder.  The  state  must  prove 
such  an  act  as  makes  the  homicide  murder. 
IShe  must  show  the  act  to  be  Intentional, 
as  an  Indispensable  element  of  murder. 
Where,  upon  the  whole  evidence,  the  question 
arises,  is  this  homicide  Intentional  or  acci- 
dental? the  jury  must  believe  that  It  was,  be- 
yond a  reasonable  doubt,  intentional.  The 
state  must  show  It  to  be  such.  It  Is  therefore 
error  to  tell  the  Jury  that  the  defendant 
must  carry  the  burden  of  showing  it  to  be 
accidental.  He  need  not  It  must  so  appear 
from  the  state's  case.  The  state  charges 
him  with  willful  murder,  and  she  must  show 
it.  But  It  may  be  said  that  this  would  vio- 
late the  well-settled  rule  that  where  a  homi- 
cide is  once  shown  It  is  presumed  to  lie 
murder  in  the  second  degree,  and.  If  the 
accused  desires  to  lessen  the  degree  or  ex- 
cuse himself,  he  must,  by  a  preponderance 
of  evidence,  show  to  the  satisfaction  of  the 
Jury  such  drcnmstanees  as  will  do  Bo.  On 
flrst  thought,  it  might  seem  so;  but  a  second 
thought  wlU,  I  think.  teU  us  that  this  pre- 
sumiftion  does  not  go  so  far.  That  rule  as- 
sumes that  an  intentional  killing  has  been 
shown  as  an  element,  and  It  does  not  begin 
to  operate  until  an  Intentional  killing  haa 
been  shown.  How  can  you  say  a  klUing  Is 
malicious  until  you  know  it  Is  Intentional? 
When  such  Intentional  act  Is  ahown,  the  law 
presumes,  as  a  tact,  that,  as  it  was  an  act 
of  the  intent,  It  was  an  act  (tf  malice.  It 
presumes  it  to  be  malicious,  but  does  not 
presume  It  to  be  Intentional.  Malice  Is  the 
thing  which  this  rule  prima  facie  establishes, 
not  Intention. 

But  I  do  not  concur  In  the  above  opinion 
by  Judge  DENT,  so  far  as  it  condenms  all 
the  other  Instmetlons  given  by  the  court  at 
the  state's  Instance,  and  instruction  A,  as 
bad.  Some  of  those  instructions  are  con- 
demned as  abstract  They  are  not,  In  my 
opinion.  If  there  Is  any  evidenee,  however 
sUght,-«o  it  be  appreciable,— to  sustain  an 
instruction,  It  ought  to  be  given.  It  beinjr 
for  the  Jury  to  say  whether  the  state  of 


facts  put  In  the  Instruction  does  or  does  not 
exist  Carrlco  v.  Railway  Co.,  39  W.  Va.  80. 
101.  19  S.  E.  671.  Now,  it  U  unquestioned 
that  the  evidence  shows  that  the  prisoner,  a 
few  hours  before  the  death  of  his  sister,  pro- 
cured the  pistol  whose  fatal  bullet,  while 
the  pistol  was  In  his  hands,  sent  her  to 
the  grave,  and  made  her  children  orphans; 
that  he  and  his  wife  went  on  the  road  to- 
wards that  sister's  home,  and  as  they  came 
near  to  it  she  said  to  him  that  both  should 
go  In,  and  he  told  her  to  go  In,  and  he  would 
soon  come;  that  he  went  on  to  the  railroad 
8.tation,  and  there  procured  alcohol;  that 
later  he  went  to  his  -sister's,  finding  there 
his  wife  and  sister  and  her  children  and  a 
hired  gli-1;  that  he  took  up  and  fondled  a 
little  girl  of  his  sister;  that  he  then  took 
out  of  Ills  pocket  this  pistol,  "fooling  with 
It,"  or  brandishing  It;  that  his  wife  .remon- 
strated, and  he  pointed  it  at  her,  saying, 
"You  speak  two  words,  and  I'll  shoot  you"; 
that  his  Bister  told  him  to  be  careful,  as  he 
might  shoot  her  children;  that  the  reckless- 
ness of  the  prisoner  with  this  pistol  was  such 
that  the  hired  girl,  as  also  a  larger  clilld  of 
his  sister,  fled;  that  in  a  minute  or  two  the 
pistol  was  somehow  discharged  into  the 
breast  of  the  sister,  kUUng  her  right  away; 
that  he  was  then  in  a  great  state  of  perturba- 
tion, going  In  and  out  of  the  house,  seeming 
greatly  excited;  that  he  hid  the  pistol  under 
the  comer  of  the  bouse,  went  towards  his 
mother's,  meeting  his  sister's  husband,  and 
exclaiming  to  him  "Oh,  Cam!"  and  going 
Into  the  bushes  by  the  wayside  to  avoid 
him;  that  when  he  reached  his  mother's  he 
did  not  tell  her  of  this  awful  event,  but 
told  his  brother;  that  he  remained  there 
antil  his  arrest  rery  shorty  later;  that  he 
told  a  story  as  to  his  getting  the  pistol  differ- 
ent the  fact;  that  some  evidence  show- 
ed that  Just  before  the  shot  be  appeared  not 
noticeably  Intoxicated,  while  other  evidence 
showed  him  quite  Intoxicated;  that  his  sis- 
ter, on  several  occasions  prior  to  the  occur- 
rence, and  especially  a  few  di^  before,  up- 
braided and  blamed  him  with  keeping  bad 
women  at  his  house,  and  that  he  resented 
this  animadversion  upon  his  conduct  saying 
he  wonld  conduct  his  house  as  he  chose; 
and  ttaX  on  this  account  some  111  feeing 
existed  between  the  prisoner,-  on  the  one 
side,  and  his  sister  and  her  husband,  on  the 
other.  The  evidence  of  the  prisoner's  wife 
and  his  sister's  child  tended  to  show  tiiat 
the  shooting  was  accidental.  Now,  upon 
this  evidence,  was  it  not  a  question  before 
the  Jury  whether  the  shooting  was  purely 
accidental,  or  felonious  and  criminal?  Was 
It  not  a  question  whether  he  procwred  this 
pistol,  became  really  or  pretendedly  Intoxi- 
cated, and  went  to  his  sister's  home  on  the 
Impulse  of  bad  Blood  against  his  sister. 
Sowing  from  her  criticism  of  bis  conduct 
and  from  his  love  for  bad  women,  for  the 
settled  and  premeditated  purpose  of  klBlng 
his  sister?  Did  not  the  state  have  the  right 
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to  ask  the  Jury  to  say  whether  the  sbootliiff 
was  a  lamentable  accident,  or  a  monstroua, 
sedate  mnrder?  Did  it  not  have  the  right 
to  ask  the  Jury  whether  the  pilBoner  made  a 
false  pretense  of  intoxication,  to  cover  and 
screen  a  fixed  pnrpose  of  murder?  Did  not 
the  state  have  the  right  to  ask  the  jury  to 
say  whether  the  prlson^s  conduct  with 
that  self-cocking,  dangerous  pistol,  in  the  lit- 
tle room  fnll  of  women  and  children,  was 
so  reckless  of  human  Ufe  as  to  Imply  nuUlceT 
If  it  had  the  right  to  propound  these  qnes- 
tlons  to  the  Jury  under  the  evidence,  as 
clearly  it  had,  did  the  state  not  have  the 
right  then  to  ask  tlie  court  to  say,  as  It  did 
\ry  these  InatmctloDa,  that  under  certain  cir- 
enmstances.  If  th^  existed,  the  prisoner  was 
guilty  of  murder  In  the  first  degree,  and 
under  certain  circumstances  the  act  was 
murder?  Did  it  not  have  the  right  to  ask  the 
court  to  say  that,  If  the  act  was  Intentional, 
Intoxieatlon  would  not  excuse?  To  have  it 
say  that  the  intentional  use  of  a  deadly 
weapcm  would  Imply  malice?  Why,  the  very 
first  question  for  the  jury  waa  whether  the 
act  was  one  of  intention  or  accident,  and 
yet  the  state  Is  not  allowed  to  present  her 
theory  of  tiie  degree  of  the  act,  If  the  Jury 
should  decide  It  to  be  IhtoitlonaL  Gould 
she  not  hare  adced  the  court  to  tell  the  Jury 
that  It  was  to  decide  whether  the  shooting 
was  of  pnrpose  or  accidental?  If  so,  why 
not  allow  her  to  ask  It  to  say  that.  If  In- 
tentional, under  certain  drcnmstances.  It 
would  be  mnrdv  In  the  fixst  degreet  What 
rl^itB  had  the  state?  None,  under  the  evi- 
dence, according  to  the  foregoing  opinion, 
unless  It  was  to  be  silent,  ask  no  instruc- 
tions, and  concede  the  acquittal  of  the  pris- 
oner. Now,  note  tiiat  I  am  not  contending, 
and  do  not  Intend  to  Intimate,  pro  or  con, 
that  the  evidence  was  enough  to  convict  the 
defendant;  for  all  I  Intend  to  say  Is  that 
there  ma  enoogh  ground,  under  the  evi- 
dence, to  allow  the  state  to  put  her  theory 
before  the  jury  without  having  her  Instruc- 
tions rejected  as  wholly  and  entirely  unsns- 
talned  by  all  or  any  evidence  tending  In  any 
appreciable  degree  to  sustain  that  theory. 
None  of  tiie  state's  instructions  could  have 
misled  the  jury  a\niy  from  the  question 
whether  the  killing  was  by  accident,  for  the 
following  instructions  given  at  the  prison- 
er's request  fairly  presented  that  question 
to  the  Jury:  'Tfo.  2.  The  jury  are  Instructed 
that  the  burden  of  proof  Is  on  the  state  to 
make  out  Its  case  against  the  accused,  Frank 
CnMS,  beyond  a  reasonable  doubt;  and  If,  on 
the  whole  evidence^  ■  there  Is  a  reasonable 
doubt  remaining  In  the  minds  of  the  jurors 
of  the  guUt  of  the  accused,  Frank  Cross,  the 
jnry  should  acquit  him.*'  **No.  7.  The  Jury 
are  Instructed  that  It  Is  necessary  that  It 
aroear  to  tiiem,  from  the  whole  evidence, 
that  the  accused,  Frank  Gross,  committed 
the  act  charged,  to  wit  the  klllltag  of  Ella 
Taylor,  with  malice,  before  th^  can  convict 
the  prisoner  of  mnrder,  either  In  the  first 


or  second  degree."  "No.  9.  The  jury  are  in- 
structed that  if  they  believe  from  the  evi- 
dence that  the  deceased  came  to  her  death 
from  the  discharge  of  a  pistol  at  the  time  In 
the  pocket  of  the  prisoner,  or  while  Being 
placed  In  the  pocket  of  the  prisoner  by  him, 
or  while  In  his  possession,  but  which  pistol 
was  not  maliciously  or  lutenUonally  pointed 
or  aimed  at  the  deceased  by  the  prisoner,  or 
voluntarily  discharged  by  him,  and  that 
these  facts  were  entirely  accidental,  and 
without  fault  on  the  part  of  the  defendant 
and  while  he  was  not  in  the  commission  of 
an  unlawful  act  that  then  It  la  the  duty  of 
the  loxy  to  acquit  the  prlsonaL" 


(41  W.  Va.  779) 

POLINQ  V.  UADDOX  et  aLx 

(finsnme  Uourt  of  Appeals  of  West  Vlrslnla. 
March  2S.  1896.) 

Dbpott  SHBnirF*B  Bond  —  Rkm bdibb  or  Bbbrifv 
—Action— Flsadimo—No!!  Dau  nivioatds— Cok- 

DtTlOR  PBBfORHBD  — DdPHJOITT-— IhdBHRITT— ■ 
FbINCIFAI.  AHD  SorBTT — DiBCHAROB— J^STOPnk 

1.  Bond  given  br  depn^  to  a  sheriff,  with 
condition  to  faithfully  discharge  all  dntieB  of 
such  deputy,  and  to  accooot  for  and  pay  over 
to  the  flherifr  all  money  which  might  come  to 
the  deputy's  hands  by  virtue  of  his  office.  Tliis 
is  a  private  bond  or  contract  between  the  par- 
ties to  it,  not  a  public  one.  On  it  the  sheriff 
mar  maintain  an  action  to  recover  taxes  col- 
lected by  the  deputv  as  such,  without  first  pay- 
ing such  taxes  to  the  public  treasury. 

2.  Such  bond  is  not  a  mere  bond  of  Indem- 
nity. 

8.  A  plea  of  non  damniScatns  la  applicable 
only  to  a  bond  or  contract  to  indemnify  and  save 
harmless,  or  one  with  words  of  same  import, 
and  not  to  one  where  the  engagement  is  to  be 
some  affirmative  act  thoogh  It  may  operate  to 
Indemnify,  and  the  bond  may  have  been  intend- 
ed to  save  its  Ijenefidary  from  loso. 

4,  On  a  bond  merely  conditioned  for  indem- 
nity, where  a  plea  of  non  danmificatus  wonld  be 
proper,  a  plea  of  conditions  performed  answers 
tiie  same  purpose.  Archer  v.  Archer's  Adm'r, 
8  Orat.  6S9. 

6.  The  remedy  by  motion  on  a  bond  of  a 
deputy  sheriff  to  his  principal,  under  sectiona 
3G  and  37  of  chapter  41  of  the  Code  of  1891,  is  a 
fturther  remedy,  and  does  not  take  away  the 
proper  common-iaw  action  on  such  bond. 

6.  If  a  creditor  assure  a  surety  of  his  debt- 
or that  the  debtor  has  paid,  and  is  not  in  de- 
fault and  thus  induce  the  surety  to  take  no 
steps  to  secure  himself,  or  compel  payment  by 
the  principal  debtor,  while  solvent  and  he  be- 
comes insolvent  the  surety  is  discharged. 

7.  Such  assnrance  constitutes  an  estoppel  In 
pals,  and  Is  available  in  equity,  but  not  at  law. 

8.  Duplicity  in  a  plea  is  no  longer  ground 
of  demurrer  or  objection  to  it. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Jackson  county. 

Action  by  James  M.  P<dlng  against  A.  A. 
Madd<n  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  J.  J.  Young  and 
others  bring  error.  Affirmed. 

C  E.  Hogg,  for  plaintiffs  In  error.  W.  A. 
Parsons  and  J.  A.  Woodd^  for  def mdant  In 
error. 

1  Behearing  denied  Jane  2i,  1S96. 
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BBANNON.  J.  This  was  an  action  by 
Poling  against  Maddo^  and  others  In  the  clr- 
sult  court  of  Jackson  county,  upon  a  bond 
executed' by  Maddox  and  othera  to  Poling, 
given*  upon  Maddox's  appointment  as  deputy 
for  Poling,  aberlff  of  Jackson  county,  to  re- 
cover money  collected  by  said  deputy  for 
taxes  In  bis  hands,  resulting  In  Judgment  for 
plaintiff  upon  a  demurrer  to  evidence,  and 
a  writ  of  error  sued  out  by  defendants. 

The  one  reason  given  by  counsel  for  de- 
fendants why  Judgment  should  have  been 
given  for  defendants  on  the  demurrer  to  evi- 
dence Is  that  It  is  not  averred  or  shown  that 
Poling,  the  sheriff,  had  ever  paid  over  the 
taxes  placed  In  the  hands  of  his  deputy  for 
collection,  and  that  he  cannot  recover  with- 
out showing  that  he  had  been  damaged  by 
having  bad  to  account  for  such  taxes.  A. 
deputy  sheriff  is  only  an  agent  of  the  sher^ 
Iff.  Murf ree.  Sher.  S  7S.  The  sheriff  Is  liable 
for  his  acta,  and  the  fact  that  an  action  on 
the  case  may  also  lie  against  the  deputy  does 
not  render  him  any  the  less  an  ag^t  3  Rob. 
Prac  (New)  TO;  Lucas  v.  Locke,  11  W.  Va. 
8L  As  Judge  Carr  said.  In  Jacobs  v.  Hill, 
2  Leigh,  397,  a  contract  between  a  sheriff 
and  his  deputy  is  a  private  affair,  and  there- 
fore the  bond  of  the  deputy  Is  not  an  official 
or  statutory  bond,  with  condition  prwcrib- 
ed  by  statute,  but  may  contain  Just  such  pro- 
visions to  protect  the  sheriff,  and  Impose  du- 
ties, obligations,  and  liabilities  on  his  agent, 
the  deputy,  as  may  be  Inserted  in  It.  It  is 
a  common-law  bond,  not  a  statutory  one. 
Murfree,  Off.  Bonds,  $  214;  Murfree,  Sher.  } 
64,  We  must,  then,  look  to  the  provisions 
of  the  bond.  The  bond  in  this  case  contains 
a  covenant  In  Its  condition  that  the  deputy 
shall  faithfully  discharge  all  his  duties  as 
deputy  sheriff.  On  such  a  provision  It  was 
beld  In  Kentucky  that  the  condition  is  bro- 
ken by  the  deputy's  falling  to  pay  over  to  a 
creditor  money  collected  on  execution,  and 
the  sheriff  may  forthwith  sue  on  the  bond. 
Robertson  v.  Morgan's  Adm'r,  3  B.  Mon.  307, 
cited  in  2  Rob.  Prac.  122.  Such  a  stipulation 
is  broad.  Surely,  when  a  deputy  sheriff  col- 
lects taxes,  or  any  agent  collects  money 
which  he  ought  to  pay  to  his  principal,  he 
breaks  the  covenant  of  his  bond  binding  tiim 
to  falthfuly  discharge  his  duties.  But  that 
clause  is  not  the  only  one  in  this  bond  beaiv 
Ing  on  this  matter,  as  it  contains  the  further 
clause  expressly  providing  that  Maddox  "shall 
account  for  and  pay  over  to  said  James  M. 
Poling  all  moneys  which  may  come  to  the 
hands  of  said  A.  A.  Maddox  by  virtue  of 
said  office  of  deputy  sheriff."  Clearly  that 
clause  was  violated  In  Its  very  letter  by  the 
failure  to  pay  to  the  high  sheriff  money  col- 
lected by  his  deputy.  It  would  seem  that 
nothing  could  be  plainer.  The  Instant  he  re- 
ceived the  money  duty  commanded  Iilm  to 
pay  It  to  bia  principal,  even  without  the  let- 
ter of  that  provision,  and  more  surely  under 
Its  letter,  because  the  legal  title  to  the  tax 
tickets  was  la  the  sheriff;  and,  as  it  was 


money  collected  by  an  agent  for  his  princi- 
pal. It  waa  that  principal's  money.  The  depu- 
ty had  collected  It  for  the  use  of  the  shcris:. 
Why  allow  that  deputy,  with  money  in  bis 
hands,  the  property  of  tiis  principal,  to  say 
to  him,  "Ton  have  not  paid  the  taxes  to  the 
state,  and  I  will  not  pay  you?"  The  duty  of 
the  high  sheriff  to  the  state  Is  one  thing.  The 
duty  of  the  deputy  to  that  sheriff  Is  another 
and  private  relation  between  them.  It  is  no 
business  of  the  deputy  whether  the  sheriff 
ever  pays  the  state  or  not  He  has  a  rigbt 
to  have  the  deputy  pay,  so  that  he  may  pay. 

Authorities  for  this  principle  are  numer- 
ous, if  any  were  needed.  In  Badgett  t.  Mar- 
tin, 12  Ark.  730,  It  was  held,  on  a  bond  of  a 
deputy  sheriff  to  his  principal,  conditioned 
to  well  and  truly  i>erform  the  duties  of  his 
office,  that  an  action  accrues  and  limitations 
commence  to  run  wheneva  the  deputy  falls 
to  pay  over  money  collected  by  him,  and 
that  it  Is  not  a  mere  bond  of  indemnity 
against  actual  loss  or  damage  to  the  princi- 
pal, and  therefore  action  accrued  whenever 
the  principal's  liability  became  fixed  by  the 
failure  of  the  deputy  to  pay  over  the  money. 
And  It  was  so  held  in  Mullen  v.  Wbltmore, 
74  N.  C  477,  on  a  bond  conditioned  for  the 
faithful  discharge  of  the  duties  of  a  depuiy. 
Where  a  bond  indenmifled,  not  only  against 
actual  damage,  but  against  any  UabiUty  for 
damage,  the  party  need  not  wait  to  com- 
mence his  suit  until  be  has  paid  such  dam- 
ages, the  right  of  action  being  legally  com- 
plete when  he  becomes  legally  liable.  Ghace 
V.  Hluman,  8  Wend.  452;  Murfree.  Off.  Bonds, 
S  497,  where  it  Is  stated  that  the  general  rule 
Is  that  where  the  guaranty  Is  for  the  due 
performance  of  duty,  the  breach  occurs  and 
action  accrues  whenever  that  duty  la  not 
duly  performed.  The  last  authority  says,  an 
reason  says,  that  if  the  bond  Is  conditioned 
that  the  deputy  will  duly  perform  his  duties. 
It  Is  not  a  mere  bond  of  indemnity  against 
actual  loss,  but  there  Is  a  breach  whenever 
the  deputy  fails  to  pay  over  money  collected. 
Even  If  a  bond  be  one  Intended  to  Indemnify, 
If  it  engage  the  party  to  make  a  payment,  or 
to  do  a  particular  act  to  operate  for  such 
indemnity,  as  here  the  deputy  engaged  to 
perform  his  duties  faithfully  and  pay  over, 
if  there  be  failure  to  pay  or  do  that  act, 
an  action  lies,  and  the  party  cannot  say  the 
other  party  has  not  been  damnified  by  a 
plea  of  "not  damnified"  (non  damnlflcatus). 
2  Rob.  Prac  116;  4  Minor,  Inst  1220.  In 
Board  V.  Dunn,  27  Grat  COS,  in  a  proceeding 
on  a  sheriff's  bond,  with  condition  for  the 
faithful  discbarge  of  duties,  it  was  held  that 
a  plea  of  non  damnlflcatus  was  not  admissi- 
ble, as  it  was  admissible  only  on  a  bond  to 
indemnify  -  and  save  harmless;  thus  decid- 
ing  that  a  bond  with  provision  for  faithful 
dlscliarge  of  duty,  like  the  one  here,  is  not 
a  mere  bond  of  Indemnity,  and  that  under  it 
a  party  could  not  say,  when  there  was  a 
breach  by  the  obligor  of  Its  condition,  that 
the  plalutifl  bad  not  been  damnified.  So  a 
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bond  with  mch  condition  Is  pronoonced,  tn 
tbe  (^>lnloa  by  Jndse  Woodi^  not  a  bond  of 
Indemnity  merely.  In  State  t.  Bays,  SO  W. 
Ya.  3  S.  E.  177.  Bnt  wbat  of  tbe  case 
of  Adklns  T.  Fry,  88  W.  Ya.  549. 18  S.  B.  737? 
It  bolds  that  In  an  action  by  a  sheriff  on  the 
bond  of  a  deputy,  coidltloned  for  the  faithful 
performance  of  duties  and  to  pay  orer  mon^ 
coming  to  his  hands,  the  right  of  action  does 
not  accrue  at  the  time  of  the  default  of  tbe 
deputy,  and  tbe  statute  does  not  b^^ln  to  ran 
till  paymoit  by  tbe  principal.  As  applied  to 
the  facts  of  that  case,  that  la  right,  because 
thrae  was  Judgment  against  the  sheriff;  bnt  it 
is  not  apidlcable  to  an  action  on  a  bond  treated 
as  a  common-law  bond  where  no  judgment 
against  tbe  sheriff  has  been  rendered. 

At  common  Jaw  on  such  a  bond  action 
mi^  be  maintained  against  a  defaulting  dep- 
uty to  render  him  liable  according  to  tbe 
terms  of  any  bond  he  may  hare  given  the 
sheriff.  Sections  86  and  87,  c  41,  Oode  1891, 
glre  statutory  remedies  which  are  cumula- 
tive w  additional  remedies.  Section  86  gives 
a  motion,  where  a  Judgment  for  default  of  a 
deputy  has  been  given  against  tbe  sheriff, 
and  authorises  recovery  against  the  deputy 
and  his  surety  on  tbe  force  and  strei^th  of 
that  Judgment,  fbr  Its  amount,  though  not 
I>atd  by  the  sheriff.  Section  87  ^es  a  no- 
tion, where  such  Judgment  has  been  rendered, 
against  the  sheriff  and  paid  bim  for.  his 
deputy's  default  or  misconduct,  for  the 
amount  paid,  with  Interest  and  damages  In 
addltlcm,  as  the  depntr  should  have  paid  tbe 
Judgment  But  notice  tSist  than  sections  In 
termd  apply  only  where  Jodgment  has  been 
rendered  against  the  sheriff.  They  do  not 
touch  the  case  where  there  is  defoult  the 
deputy,  bnt  no  Judgment  sg«ln^  tbe  princi- 
pal. That  Is  left  to  the  common  law.  There 
you  must  establish  the  deputy's  llablUty  as 
an  original  pr^toaltlon,  and  actI<Hi  accraea 
and  time  runii  from  the  act  of  default;  but 
where  a  Judgment  has  been  rendered  against 
the  principal,  that  establishes  the  default  of 
tbe  deputy,  and  the  liability  of  him  and  his 
sureties,  and  limitation  does  not  begin  In 
such  «ase  against  the  sheriff  till  tbe  date  of 
the  Judgment  agiUnst  blm.  Scott's  Adm'r  v. 
Tankosley's  Ez'r,  10  Leigh,  681;  AUebaugh 
T.  Ooahley,  7B  Ya.  628;  Crawford  v.  Turic, 
24  Orat.  176.  Tbe  Judgment  is  a  new  prom- 
ise, as  It  were,  or  a  renewal  ot  the  cause  of 
action.  It  Is  Itself  tbe  source  of  the  mo- 
tion against  tbe  deputy  on  bis  bond,  because 
that  Judgment  merges  the  original  causes,  of 
action,  and  fixes  the  fact  of  the  deputy's  de- 
fault and  amount  of  liability  as  if  It  were  a 
Judgm«it  against  him.  It  Is  pa  se  cause  of 
action  against  deputy  tor  princlpaL  AUe- 
baugh V.  Ooakl^,  supra. 

Tbe  plea  of  non  damnlflcatus  was  premier* 
ly  rejected  because,  as  shown  above,  this 
bond  was  not  a  mere  bond  of  Indemnity, 
and  that  plea  Is  applicable  only  to  a  bond 
stipulating  In  terms  to  Indemnify  and  uve 
harmless,  or  equivalent  terms.    Archer  v. 


Archer's  Adm'r,  8  Grat  530;  4  Minor,  Inst 
1220,  1208;  opbilons  In  Board  t.  Dunn,  27 
QfaiL  606,  and  State  v.  Hays,  30  W.  Ya.  113. 
8  S.  B.  177.  Said  plea  was  properly  rejected 
because,  even  In  an  action  on  an  Indemnify- 
ing bond,  tbe  plea  of  "conditions  perfwmed" 
would  answer  the  same  purpose,  as  held  by 
Archw  V.  Archer's  Adm'r,  supra.  Ttiat  plea 
was  in.  There  is  no  error  In  rejecting  the 
plea  of  special  release,  as  the  plea  of  spedal 
non  est  factum  averred  the  same  matter. 

A  plea  was  rejected  averring  that,  after 
Maddoz  had  collected  tbe  taxes  In  questioa 
and  fUled  to  p^  ofret,  some  of  the  defend- 
ants gave  a  notice  In  writing  to  Poling  that 
they  would  no  longer  be  responsible  as  Mad- 
dox's  sureties,  and  that  Poling  Infonned 
them  that  Maddox  had  committed  no  breach 
of  bis  b<md,  and  was  In  nowise  in  d^ault, 
but  was  ahead  In  bis  accounts,  and  further 
assured  them  that  he  would  place  no  more 
taxes  or  claims  Is  his  hands  tot  colleetlon  if 
they  would  take  no  steps  to  be  released  as 
sureties  or  to  call  Haddu  to  account,  and 
that  th^,  re^ng  on  the  promise  to  place  no 
more  taxes  or  accounte  In  Maddox's  hands, 
took  no  st^B  for  rdle^  and  that  thdr  co- 
sureties, relying  on  such  promises,  refrained 
tnm  giving  notice  to  Piling  to  sue  Maddoz, 
who  was  then  solvent,  but  later  became  In- 
solvent, and  that  PoUi^  did  idace  fnrthor 
taxes  and  accounts  In  Maddco's  hands  for 
collection,  and  thus  prejudiced  them.  If  a 
aredIbH>  tell  a  surety  that  the  debt  fbr  which 
he  Is  surely  Is  psld,  and  thiu  lulls  blm  to 
sleep,  so  that  be  takes  no  step  which  other- 
wlBs  be  likely  would  to  save  himself,  or  is 
in  any  way  thereby  actually  injured,  as  an 
estoppd  in  -  pals,  It  rdeases  tbe  surety, 
Uiough  the  statement  be  merely  mistaken, 
and  to  not  fraudulent,  because  the  creditor, 
not  the  surety,  is  the  author  of  the  loss.  1 
Brandt,  Sur.  f  24B;  Herm.  Estop.  {  1092; 
Baker  v.  Briggs,  tO  Am.  Dec.  811;  Carpenter 
V.  King,  43  Am.  Dec.  406;  Bates  v.  Swiger, 
40  W.  Ya.  — ^  21  B.  B.  874.  I  think  this 
plea  presented,  as  to  this,  a  good  defaise. 
The  all^^ation  that  notice  was  ^ven  to 
Poling  that  the  sureties  would  be  no  longer 
boimd  Is  not  a  bar,  as,  where  a  surety  signet, 
he  cannot  retract  at  bis  pleasure.  Crough- 
ton  V.  Duval,  3  Call,  73;  6  Rob.  Prac.  781; 
Brandt,  Sur.  S  242.  He  cannot  get  release 
from  his  contract,  but  may,  under  section  1, 
c.  101,  Code  1891,  require  the  creditor  to  sue; 
but  this  notice  is  not  pleaded  as  such  a  no- 
tice. If  good  as  a  notice  to  sue  on  a  mere 
notice.  It  does  not  state  such  a  notice  as  Is 
required  mi  a  bond  with  collateral  condition 
like  this,  under  tbe  last  clause  of  that  sec- 
tion, requiring  the  notice  to  spedty  the 
breach  of  the  condition  or  - undertaking.  A 
Btetute  pointe  out  how  sureties  In  official 
bonds  may  obtain  release,  but  this  Is  not  an 
official  bond.  Nor  Is  the  promise  ol  PoUng 
to  put  no  more  coUectiomi  in  tbe  bands  ot 
Madd<HC  binding,  as  he  had  the  right  to  do 
BO,  and  his  promise  was  based  on  no  consld- 
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eratlon,  and  Is  like  the  promise  of  a  creditor 
not  to  make  his  debtor  pay,  or  like  a  promise 
to  a  surety  to  exonerate  him,  which  does  not 
bind.  An  agreement  without  conslderatioti 
is  no  bar  to  legal  rights.  Mosby  v.  Leeds, 
8  Call,  380;  Herm.  Estop,  j  1063;  Hams- 
barger's  Adm'r  t.  Kinney,  IB  Grat  511. 

The  plea  Is  objectionable  at  commcHi  law 
for  duplicity  in  presenting  two  distinct  facts 
as  ban,— the  assnnmce  that  there  was  no  de- 
fault, and  the  promise  to  put  In  the  deputy's 
hands  no  further  claims,— which,  before  the 
statute  abolishing  special  demurrers,  would 
make  subject  to  demurrer,  and  which,  ac- 
cording to  4  Minor,  Inst.  1154,  would  yet 
justify  an  objection  to  their  being  filed.  But, 
as  that  feature  of  the  plea  relative  to  the 
promise  to  put  no  further  collections  In  the 
deputy's  hands  is  Immaterial,  it  canAot  ren- 
der the  plea  double.  4  Minor,  Inst  1150. 
And  now,  under  the  abolitI<Mi  of  special  de- 
murrers, by  operation  of  section  29,  c  125, 
Code  1891.  I  do  not  think  this  objection  of 
duplicity  available  to  any  pleading.  Cc^le 
V.  Railroad  Co.,  11  W.  Va.  »4;  Sweeney  t. 
Baker,  13  W.  Va.  158,  201.  Code  1881,  c. 
125,  §  20,  changes  the  common  law  by  allow- 
ing several  defenses  to  one  action,  and  I  see 
no  substantial  objection  to  allowing  them  In 
one  plea  as  well  as  In  separate  ones.  It 
Heems  such  a  plea  of  estoppd  In  pals  may,  In 
most  places,  be  used  in  an  action  of  law. 
Kirk  V.  Hamilton,  102  U.  S.  68;  Bart  Ch. 
Prac.  454;  Brandt,  Sur.  S  243;  Baker  v. 
Briggs,  19  Am.  Dec  311;  6  Rob.  Prac  770. 
But  It  is  the  creature  of  equity,  and  is  an 
equitable  estoppel;  and  It  Is  so  firmly  set- 
tled, In  Virginia  and  this  staite,  that  it  is 
available  only  in  equity  in  case  of  sealed 
obligations,  that,  as  Judge  Tucker  said,  in 
Steptoe's  Adm'rs  v.  Harvey's  Ex'rs,  7  Leigh, 
538,  only  the  legislature  can  change  It  To 
do  so,  we  would  have  to  overthrow  dedslim 
after  decision.  Glenn  v.  Morgan,  23  W.  Va, 
467.  The  better  rule  Is  that  adopted  else- 
where than  In  this  state.  In  my  opinion,  but 
we  adopted  the  firmly-settled  Virginia  rule 
by  Inheiltance.  These  jHlnclples  remit  In 
the  alBimanee  of  the  Judgmenl 

(41  W.  Va.  <58) 

CHARLESTON  &  S.  BRIDGE  00.  T.  EANAr 
WHA  COUNTY  COURT.i 
(Sivrane  Court  of  Appeals  of  West  Ylrffnla. 
March  21,  1B96.) 
CoNSTmrnoKAb  Law — Taxitioh  —  Bbidsss  awd 

FSRRIBS— ASftSSSHBHT— UtIirOKUITT— VAI.DAT10X 
— FlXATIOir  BT  CODB'T— JOKISDICTIOX— RSAL  AND 
PSBSOITAL  PbOPIRTT. 

1.  Section  63  of  dxapter  29  of  the  Oode, 
which  provides  that  the  assessment  of  toll 
bridges  and  ferriea  sfasll  be  made  by  the  asaeaa- 
or  by  ascertaining  the  annual  value,  uid  mul- 
tiplying such  annual  value  bv  10,  la  not  uncon- 
sntntlonal,  under  the  provision  of  section  1  of 
article  10  of  the  coostitntioa,  which  provides 
that  taxation  shall  t>e  equal  aqd  uniform 
throughout  the  state,  and  all  property,  real  and 

1  Rehearing  denied  June  24, 1896. 


personal,  shall  be  taxed  in  proportion  to  its  val- 
ue, to  be  ascertained  as  directed  by  law. 

2.  The  legislature  has  power  to  prescribe 
the  method  by  which  the  valuation  of  any  class 
of  property  may  be  ascertained,  and,  where  the 
value  of  the  same  clasa  of  property  ia  ascertain- 
ed  throughout  the  state  in  the  same  manner, 
such  valuation  cannot  be  regarded  as  unconsti- 
tutional for  lack  of  uniformi^  or  equality. 

3.  The  conatitntioD  prescribes  what  proper- 
ty la  to  be  taxed,  and  the  legislature  prescnbes 
the  manner  in  which  It  shul  be  taxed,  whidi 
mode  of  taxation  shall  be  equal  and  uniform  as 
to  all  classes  of  property. 

4.  A  tax  upon  all  business  of  the  same  class, 
which  is  uniform  as  to  that  Itind  of  bnuaees,  is 
not  unconstitutional. 

5.  Where  the  meaning  of  the  constitotion  is 
clear,  the  court,  if  possible,  must  give  the  stat- 
ute such  a  coustrnetion  as  will  enable  it  to  have 
effect  It  is  always  to  be  presumed  that  the 
legislature  designed  the  statute  to  take  effect, 
and  Jiot  to  be  a  nullity. 

6.  Where  the  valuation  of  a  toll  bridge  for 
taxation  has  been  fixed  by  the  assessor  as  pro- 
vided for  in  section  63  of  chapter  29  of  the 
Code,  neither  the  county  court,  on  applicatiou 
to  correct  such  assessment,  nor  the  circuit  court, 
upon  appeal  from  the  refusal  of  the  county  conrt 
to  make  such  correction,  can  correct  and  fix 
valuation  of  such  toll  bridge  by  taking  the  opin- 
ion of  witnesses  as  to  what  would  be  a  reason- 
able valuation  of  such  toil  bridge  for  taxation. 

7.  This  court  has  jurisdiction,  on  writ  of 
error  from  the  judgment  of  the  drenlt  court  on 
such  an  appeal,  to  review  the  same,  in  a  case  of 
this  character. 

8.  Section  63  of  chapter  29  of  the  Code  pm- 
vides  for  the  assessuient  of  toll  bridges,  which 
includes  the  franchises  of  toil  bridges  onder 
the  last  clause  of  section  1,  art  10,  of  the  cod- 
stitntioD,  and  provides  for  ascertaining  the  year- 
ly value  of  a  toll  bridge.  The  value  for  tax- 
ation under  that  section  is  estimated  from  the 
earnings.  It  does  not  provide  for  assessing  the 
real  estate  belonging  to  the  bridge  separate, 
and  for  that  reason  the  lefrislature  required  the 
assessmMit  to  be  placed  on  the  p^sonal  prop- 
wty  books. 

(Syllabus  by  the  Court) 

Error  to  common  pleas  circuit  court  at  Ka- 
nawha county. 

Petition  by  the  Charleston  &  SouthBld«> 
Bridge  Oompany  to  the  county  court,  pray- 
ing the  correctloD  of  an  assessment  There 
was  an  order  dismissing  the  petition,  and  pe- 
titioner appealed  to  the  circuit  court,  where 
the  judgment  below  was  reversed,  and  the 
relief  prayed  for  was  granted,  and  the  state, 
the  county,  and  the  district  of  GbariestMi 
bring  error.  Reversed. 

W.  8.  Laldley,  A.  C.  Blair,  and  T.  S.  Riley, 
Atty.  Gen.,  tar  plaintiffs  in  error,  l^wn. 
Jackson  &  Knight,  fbr  defendant  hi  errtHr. 

ENGLISH.  J.  On  the  6th  day  of  April.  1884. 
the  Charleston  &  Southslde  Bridge  Cmnpany 
preeuited  its  petition  to  the  coun^  oonrt  ot 
Kanawha  cotinty,  praying  for  the  correction 
of  an  erroneom  assessment  of  Its  bridge  for 
the  year  18^  claiming  that  for  the  year  1892 
Its  bridge  was  assessed  at  f 22,000,  and  that  the 
same  properly  for  the  year  1893  was  assess- 
ed upon  the  personal  property  books  of  mid 
county  at  $50,000;  the  said  assessment  was 
very  tmjust  excessive,  and  unequal  valna* 
tlon,  and  that  the  same  should  be  reduced  to 
the  BBld  valuation  of  $22,000  for  the  yeu 
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1892;  also  claiming  tbat  said  bridge  was 
real  estate,  and  Bhonld  have  been  entered 
and  charged  on  the  land  books,  Instead  of 
on  the  peiBonal  property  books,  of  the  coun- 
ty; that  only  a  part  of  said  bridge  ts  in  the 
city  of  Charleston,  or  Charleston  district,  the 
residue  thereof  being  in  London  district,— and 
praying  that  the  assessment  of  said  bridge 
for  the  year  1893  be  corrected,  and'  reduced 
to  the  Tftlnatlon  for  the  year  1^2,  and,  when 
corrected,  that  the  same  might  be  entered 
upon  the  land  books  of  the  county  for  the 
year  1883,  or  if,  for  any  reason,  the  same 
could  not  be  entered  for  the  year  1883  upon 
the  land  books,  that  it  might  be  directed  to  be 
so  entered  on  the  land  books  for  1881,  and 
charged  back  for  the  year  1893,  and  that  in 
that  event  all  taxes  against  petitioner  on  the 
personal  pn^>ert7  book  for  the  year  1893  be 
released,  and  dlscdiarged.  On  the  Slst  day  of 
July,  ISM,  the  petlticm  having  been  filed,  and 
the  prosecuting  attorney  being  present,  the 
court,  having  heard  the  evidence  adduced,  and 
the  argoments  of  counael,  dismissed  said  pe- 
tition; and  the  petitioner,  desiring  to  appeal 
from  said  decision,  excepted  to  the  (^liulon  of 
the  court,  and  took  a  bill  of  exceptions.  On  the 
16th  day  of  Febmary,  1896,  the  case  was 
beard  in  the  circuit  court  of  Kanawha  coun- 
ty upon  the  transcript  of  the  record  of  the 
proceedings  bad  before  said  county  court,  and 
was  argued  by  counsel  for  the  applicant,  the 
Oharleetoo  &  Sonthside  Bridge  Cnnpany, 
and  by  the  prosecuting  attorney  of  said  coun- 
ty, representing  the  state,  county,  and  dis- 
tricts, on  consideration  whereof  said  circuit 
court  held  that  the  Judgm^t  of  the  county 
court  entered  on  the  Slst  day  of  July,  1894, 
refusing  the  applicant  all  r^ef  prayed  tor 
In  its  petition,  and  dismissing  said  i>etition, 
was  erroneous,  and  the  same  was  reversed 
and  set  aside;  and  the  court  corrected  and 
changed  tlie  valuation  of  applicant's  bridge 
upon  the  personal  property  books  for  the 
year  1883  frcmi  $50,000  to  ^,000,  and  fixed 
the  valuation  of  said  bridge  at  the  sum  of 
$26,000,  and  held  that  the  bridge  of  said 
applicant  was  real  estate,  and  should  be  en- 
tered and  charged  on  the  laud  books  of  said 
county,  instead  of  the  personal  property 
books,  and  directed  that  said  bridge  be  enters 
ed  and  assessed  fOr  taxation  on  the  land 
bodkB  of  said  county  for  the  year  1886  at 
the  valuation  so  fixed  by  the  court;  and  from 
this  Judgment  the  state  of  West  Vlr^nla, 
the  county  court  of  Kanawha  county,  and  the 
district  at  Charieaton  dbtalzied  tUs  writ  of 
error. 

The  first  question  we  encounter  In  examin- 
ing this  record  is  the  question  of  jurisdic- 
tion. It  is  Insisted  by  counsel  for  the  de- 
fendant In  error  that  under  the  provisions 
of  section  94  of  chapter  28  of  the  Code  a  par^ 
ty  aggrieved  by  an  assessment  is  given  the 
right  to  ai^ly  for  relief  to  the  county  court, 
and  to  appeal  to  the  circuit  court  if  the  coun- 
ty court  decides  against  the  application,  and 
that  no  provision  is  made  for  any  appeal  or 


action  b^ond  the  circuit  court  When,  bow< 
ever,  we  look  to  the  language  of  the  statute, 
we  find  it  reads  thus:  "If  the  court,  upon 
an  application  to  correct  an  assessment  under 
any  of  the  provisions  of  this  chapter  refuse 
to  make  the  correction  asked  for,  the  applicant 
may  have  the  evld^ce  taken  therein,  certi- 
fied by  the  county  court  and  an  appeal  may 
be  taken  as  in  other  cases  from  the  order  of 
refusal  to  the  circuit  court  of  the  connty," 
etc.  The  firbt  clause  of  the  section  provides 
that  "any  parson  claiming  to  be  aggrieved 
an  entry  in  the  land  or  personal  property 
books  of  any  county  •  •  •  may  within  one 
year  after  the  verification  of  such  book 
•  •  •  apply  for  relief  to  the  county  court 
of  the  county  in  which  such  books  were  made 
out;  bnt  he  shall  before  such  application  is 
heard  give  reasonable  notice  to  the  prose- 
cuting attorney  of  the  county,  whose  duty 
it  shall  be  to  attend  to  the  interest  of  the 
state,  county  and  district  In  the  matter." 
Now,  If  this  notice  was  omitted,  and  no  op- 
portunity afforded  the  state,  county,  and  dis- 
trict to  be  thus  represented  in  the  mattv,  no 
one  would  contend  that  a  correction  of  an  as- 
sessment, in  the  absence  of  notice  to  the 
prosecuting  attorney,  would  be  valid.  So  it 
Is  perceived  that  when  the  application  Is 
made  to  the  county  court  for  the  correction 
the  statute  provides  that  the  interests  of  the 
state,  county,  and  district  shall  be  represented 
by  the  law  officer  of  the  state  and  county. 
He  appears  lor  them,  and  sees  that  their  In- 
terests are  protected,  and  they  thus  become 
parties  to  the  proceeding.  Again,  when  we 
look  to  the  record,  we  find  that  tiie  final  or- 
der made  in  the  circuit  court  shows  that  the 
prosecatlrg  attorney  appeared  and  argued 
the  case,  representing  the  state,  couo^,  and 
district.  Here  we  have  the  wi^lcant,  on 
the  one  hand,  seeking  to  reduce  the  assess- 
ment of  Its  property,  claiming  that  it  has  beep 
erroneously  assessed,  and  the  state,  county, 
and  district,  od  the  other  hand,  resisting  said 
reduction.  All  the  elements  of  a  suit  are 
present,  and  the  amount  In  controversy  la 
more  than  sufficient  to  confer  jurisdiction 
upon  this  court 

As  to  the  questifm  raised  In  reference  to  the 
county  court  being  a  party  to  the  appeal,  our 
statute  (section  4  of  chapter  39  of  the  Code) 
provides  that  "the  real  and  perB<Hial  estate, 
righto,  Intereste  and  privileges  in  relation  to 
the  real  or  personal  estate,  claims  and  rights 
of  action  heretofore  belonging  to  any  county, 
or  held  In  trust  for.  or  for  the  use  of  such 
coanty  or  its  inhabitants,  are  hereby  transfer* 
red  to  and  vested  In  the  county  court  thereof 
as  such  corp(Hration";  and  while  It  may  be 
true  that  the  county  court,  as  a  court  could 
not  pn^er^  obtain  a  writ  of  error  from  a 
Judgment  of  the  circuit  court,  which  has  pass- 
ed upm  and  termed  the  action  oi  such  coun- 
ty court  yet  the  conn^  court.  In  its  represent- 
ative capacity,  representing  the  rights,  In- 
terests, and  privileges  of  the  county,  under 
said  section  4,  might  obtain  such  writ  At 
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tbe  date  of  the  decision  In  the  case  of  Low 
T.  County  Ct,  reported  In  27  W.  Va.  785, 
which  was  handed  down  In  March,  1886, 
there  was  no  statute  aathorlzing  an  appeal 
from  the  action  of  the  county  court  in  correct- 
ing an  erroneous  assessment  of  lands.  It  Is 
so  stated. In  the  opinion,  and  It  waff  there 
held  that  the  remedy  was  by  certiorari.  In  the 
case  of  Pittsburg.  C.  &  St.  L.  Ry.  Co.  v.  Board 
of  Public  Works,  28  W.  Va.  264,  this  court 
held  that  under  our  constitution  the  supreme 
court  of  appeals  of  the  state  has  no  power 
to  reTlew,  by  writ  of  error  or  appeal,  the  de- 
cisions or  orders  of  inferior  tribunals  or  of- 
Hcera  as  to  matters  which  are  simply  admin- 
istrative, executive,  or  legislative,  and  not 
strictly  Judicial  In  their  nature,  except  where 
such  power  may  be  expressly  conferred  by 
the  constitution.  The  question,  then,  which 
presents  Itself  for  determination,  is  as  to  the 
character  of  the  ^tlon  of  the  circuit  court 
which  Is  complained  of.  Was  It  administra- 
tive or  executive?  In  order  that  we  may  ex- 
amine this  question  properly,  let  us  Inquire 
what  was  done.  Hie  county  court  refused  to 
correct  the  assessment,  and  the  matter  was 
appealed  to  the  circuit  court;  and  In  that 
court  on  one  side,  we  find  the  Charleston  & 
Southslde  Bridge  Company,  and  on  the  other 
the  state,  county,  and  district,  represented  by 
their  respective  attorneys,  arrayed  against 
each  other.  And  while  It  Is  true  that  our  con- 
stitution (article  8,  |  24),  In  defining  the  Juris- 
diction and  powers  of  the  county  court,  ex- 
pressly says  that  they  "may  exercise  such 
other  powers  and  perform  such  other  duties 
not  of  a  Judicial  nature  aa  may  be  prescribed 
by  law,"  yet  when  the  consideration  ot  this 
matter  was  transferred  by  appeal  Into  the 
circuit  court,  which  the  statute  expressly  au- 
thorizes, it  came  then  into  a  forum  that  could 
entertain  and  determine  questloaa  of  a  Judi- 
cial nature.  The  county  court  had  dlsmJased 
the  applleattcm  of  the  petitioner;  being  of 
opinion,  as  is  shown  by  the.  bill  of  exceptions, 
that  the  aaseasment  of  the  bridge  of  the  ap- 
plicant for  taxation  was  controlled  exclusive- 
ly by  Uie  provisions  of  section  63  of  chapter 
20  of  the  Code.  And  no  evidence  being  of- 
fered, or  facts  proved,  to  show  that  the  said 
assessment  for  the  year  1893  was  erroneous, 
under  the  provisions  of  said  section,  and  the 
court  declining  to  pass  upon  the  constitution- 
ality of  said  BectI<Hi,  as  it  deemed  it  Improper 
to  do  so,  tbe  case  was  appealed,  as  before 
stated,  to  the  circuit  court,  which  court,  after 
hearing  tbe  arguments,  reversed  the  Judg- 
ment  of  the  county  court,  corrected  and  chan- 
ged the  valuation  of  applicant's  bridge  up- 
on the  personal  property  books  for  tbe  year 
1893  from  ?50,000  to  ¥25,000,  fixing  the  val- 
uatltxi  of  said  bridge  at  $25,000,  and  directed 
that  said  bridge  be  entered  and  assessed  for 
taxation  on  the  land  books  of  said  county  for 
the  year  1895  at  the  valuation  of  |25,000. 
This  action  of  the  circuit  court  could  not  be 
regarded  as  merely  executive  or  ministerial. 
Webster,  In  defining  "executive,"  says:  "In 


govemm«it,  'executive'  la  distinguished  from 
lec^Iatlve"  and  'judicial';  'executive'  being  ap- 
plied to  that  whico  carries  the  laws  Into  ef- 
fect, or  secures  their  due  performance."  The 
judgment  complained  of  did  carry  the  statute 
Into  effect,  as  It  appears  on  the  statute  book. 
Neither  was  It  merely  ministerial,  pursaing 
the  dlrec^ons  of  the  statute.    The  manner  of 
ascertaining  the  valuation  of  a  toll  bridge 
Is  plainly  prescribed  In  section  63  of  chapter 
29  of  tbe  Code.    Tbe  assessor  is  thereby  re- 
quired to  ascertain  a  just  estimate  of  Its 
annual  value,  and,  for  the  purposes  of  taxa- 
tion, said  statute  provides  tlmt  the  value  of  a 
toll  bridge  or  a  ferry  shall  be  taken  to  be  10 
times  Its  annual  value.    This  application  was 
to  cwrect  the  assessment  of  this  bridge  at 
950,000,  yet,  so  far  as  the  transcript  and  blU 
of  exceptions  show,  no  witness  was  otI&eA 
to  prove  the  annual  value  of  said  bridge;  and 
the  bill  of  aceptlons  certifies  all  of  the  facta 
proved,  and  further  certifies  that  no  evidence 
was  offered  or  facts  proved  by  tbe  applicant 
to  show  that  the  said  assessment  of  tbe  said 
bridge  for  the  year  1893  was  erroneoua  We 
must  prestune,  upon  an  application  of  this 
character,  where  the  object  was  to  correct 
the  valuation  or  assessment  by  reducing  It, 
that  if  the  annual  value  was  below  $5,000  the 
fact  would  have  lieea  proven.   And  the  bill 
of  excepticHis,  disclosing  the  further  fact  that 
the  applicant  sought  to  reduce  said  assess- 
ment by  taking  the  opinion  of  various  wit- 
nesses as  to  what  they  comddered  a  fair  as- 
sessment for  taxation,  three  of  whom  fixed  a 
fair  valuation  of  the  same  for  taxation  at 
$25,000,  which  was  the  amount  the  circuit 
court  fixed  in  Its  Judgment,  shows  conclusive- 
ly that  this  amount  was  not  arrived  at  In  the 
manner  prescribed  by  section  63  of  chapter 
29  of  the  Code    No  witness  that  was  Intro- 
duced stated  that  the  annual  value  of  said 
bridge  was  $2,600,  yet  the  law  la  imperative 
that,  tor  the  purpose  of  taxation,  the  value  of 
a  toll  bridge  or  ferry  shall  be  taken  to  he  10 
times  Its  annual  value.   We  must  then  re- 
gard this  Judgment  of  the  court  In  fixing  the 
valuation  of  this  bridge  property  npou  the 
testimony  introduced  In  the  cause  as  a  ]n- 
dldal  act 

Returning  again  to  the  question  of  the  ju- 
risdiction of  this  court:  If  there  ahonld  be 
any  doubt  as  to  the  right  of  the  county  court 
representing  the  county,  to  obtain  a  writ  of 
error,  there  can  be  none  as  to  the  right  of  the 
state  to  obtain  such  writ—and  it  joins  In  the 
petition, Const  art  8,  I  3,  provides  that 
"In  cases  relating  to  the  public  revenue  the 
right  of  appeal  shall  belong  to  the  state." 
Counsel  for  the  defendant  in  error,  contend- 
ing that  this  court  has  no  jurisdiction  of  this 
case,  rely  upon  tbe  case  of  Upshur  Oo.  v. 
Rich,  135  U.  8.  467,  10  Sup.  Gt  651.  In  that 
case  it  was  hdd  that  an  appeal,  under  a 
state  law,  from  an  assessment  of  taxes,  to 
"a  county  court"  which.  In  respect  to  such 
proceedings,  acts,  not  as  a  judicial  body,  but 
as  a  board  of  commiartonen,  without  jodldaJ 
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powers,  only  aathorized  to  determine  quea- 
tiwiB  of  qoantltT.  proportion,  and  valae.  Is  not 
a  "suit"  which  can  be  removed  from  tbe 
county  court  Into  a  circuit  conrt  of  the  Unit- 
ed States,  and  be  beard  and  determined  there. 
Justice  Bradley,  speaking  for  the  court,  after 
referring  to  tbe  case  of  Pittsburg,  O.  &  St. 
L.  Ry.  Go.  v.  Board  of  Public  WorkB,  28  W. 
Va.  264,  quoting  from  It,  and  concurring  In 
tbe  views  expressed  In  tbe  portion  of  tbe, 
opinion  quoted,  says:  "At  tbe  same  time,  we 
do  not  lose  slgbt  of  tbe  fact,  presented  by 
eyery  day's  experience,  that  tbe  legality  and 
constitutionality  of  taxes  and  assessments 
may  be  subjected  to  Judicial  examination  in 
varloTie  way8,~-by  an  action  against  tbe  col- 
lecting officer,  by  a  bDl  of  injunction,  by  cer- 
tiorari, and  by  other  modes  of  proceeding. 
Then,  indeed,  a  Bult  arises  which  may  come 
within  the  cognizance  of  the  federal  courts, 
either  by  removal  thereto,  or  by  writ  of  error 
from  this  court,  according  to  the  nature  and 
circumstances  of  the  cas&  Bven  an  appeal 
from  an  assessment.  If  referred  to  a  court  and 
Jury,  or  merely  to  a  court,  to  be  proceeded  In 
according  to  Judicial  methods,  may  become  a 
suit,  within  the  act  of  congress."  Tbe  mode 
of  proceeding  on  appeals  from  the  county 
(wurt  la  prescribed  In  section  14  of  chapter 
112  of  the  Code;  wblcb  provides  that  "with 
tbe  petltloa  for  Jie  appeal  there  shall  be  a 
transcript  of  tbe  record  and  proceedings  in 
the  county  court,  and  tbe  petition  shall  assign 
errors."  SectJcm  84  of  chaptor  29  provides 
that  an  appeal  nay  be  taken  from  the  refusal 
of  the  county  court  to  correct  an  erroneous 
assessment,  as  In  oiber  cases.  Can  this  be 
regarded  in  any  ether  light  than  an  appeal  to 
a  court,  to  be  proceeded  in  aocwcUng  to  Ju- 
dicial methods?  We  think  not  Neitaw  can 
we  regard  tbe  action  of  the  <dmiit  coun  upon 
this  appeal— In  treating  tbe  provlsluns  of  sec- 
tion 63  of  chapter  29  of  tba  Code  as  a  nullity, 
and  totally  disregarding  it.  In  correcting  the 
aasesement  and  arriving  at  what  he  consider- 
ed a  correct  valnatlon,  and  reversing  the  ac- 
tion of  the  county  court  in  dismissing  the  pe- 
tition of  said  applicant,  and  holding  tbe  action 
of  the  county  conrt  to  be  erroneous— in  any 
other  Ught  than  that  of  Judicial  action.  The 
5tate  and  coimty  were  parties  to  this  contro- 
versy in  the  circalt  court  If  a  copy  of  the 
order  allowing  the  appeal  was  not  served  up- 
on them,  It  should  have  been,  under  the  pro- 
visions of  section  14  of  chapter  112  of  the 
Oode.  At  any  rate,  they  appeared  by  their 
attorney,  and  contested  the  right  of  tbe  de- 
fendant in  error  to  have  the  assessment  of 
said  property  corrected,  and  thereby  became 
parties  to  tbe  controversy,  and  bad  a  right 
under  tbe  provisions  of  sectlcm  1  of  chapter 
135,  to  obtain  this  writ  of  error. 

In  order  to  sustain  the  action  of  tbe  circalt 
court  in  disregarding  the  plain  provisions  of 
section  63  of  chapter  29  of  the  Code,  in  ar- 
riving at  the  proper  assessment  of  the  bridge 
belonging  to  the  Charleston  ft  Southalde 
Bridge  Company,  counsel  for  the  defendant 


in  error  c<mtend  that  said  section  Is  uncon- 
stitutional, and  was  properly  disregarded. 
In  what  respect  Is  said  section  unconstitu- 
tional? Article  10,  I  1,  of  our  constitution 
provides  that  "taxation  shall  be  equal  and 
unif<»m  throughout  the  state,  and  all  prop- 
erty, real  and  p«wi«al.  shall  be  taxed  in 
prc^ortton  to  Its  value,  to  be  ascertained  as 
directed  by  law";  and  this  section  concludea 
as  follows:  "The  legislature  shall  have  pow- 
er to  tax,  by  uniform  and  equal  laws,  all 
privileges  and  franchises  of  persons  and  cor- 
porations." Section  63  of  chapter  29  was 
passed  in  pursuance  of  this  provision,  having 
for  its  object  the  proper  assessment  of  toll 
bridges  and  their  franchises  and  privileges, 
and  for  that  reason  directs  the  assessor  to 
ascertain  the  annTigl  value,  which  would  be 
unnecessary  if  the  bridge  itself  was  to  be 
taxed  as  r^  estate.  This  provision  plainly 
confers  upon  the  legislature  the  power  of  di- 
recting bow  tbe  value  of  such  franchises 
shall  be  ascertained,  and  to  ascertain  such 
value  in  any  other  mode  than  that  directed 
by  the  legislature  would  sorely  be  in  viola- 
tion of  tills  constitutional  provision,  unless 
the  mode  prescribed  by  tbe  statute  should 
violate  the  clause  requiring  taxation  to  be 
equal  and  uniform  throughout  the  state.  As 
we  undostand  It  tills  means  tluit  the  same 
species  of  property  throughout  the  state 
sliGald  tie  assessed  at  the  same  rate,  accord- 
ing to  its  valde,  which  Is  to  be  ascertained 
as  required  by  law;  that  is.  all  of  the  toll 
bridge  (taking  this  case  tot  lllostrationj 
throughout  the  state  must  be  assessed,  and 
their  values  ascertained  by  making  a  Just 
estimate  of  the  annual  value  of  each,  and 
muitli^ylng  It  by  10.  Thlff  mode  has  a  tend- 
ency to  produce  uniformity  In  assessments 
of  this  kind  of  propoty,  and  also  to  plac& 
tbe  burden  of  taxation  on  property  in  pro- 
portion to  Its  producing  value.  And  Oooley, 
Tax'n,  p.  15,  says.  "The  amount  of  taxation 
may  be  determined  by  the  value  of  the  prop- 
er^, or  Its  use,  or  its  capacl^,  or  its  pro- 
ductlTeness,"  and  to  that  extent  would  be 
uniform  throughout  tbe  states  whereas.  If 
assessments  are  to  be  based  upon  the  opln- 
lons  of  individuals,  as  seems  to  have  been 
done  In  this  case,  Instead  of  being  unif<»^ 
and  bearing  equally  upon  property  of  the 
same  character  throughout  the  state,  the  as- 
sessments would  be  as  slilfting  and  variable 
as  the  <vinlon8  of  men  InflueDced  oftentimes 
by  local  causes  could  possibly  make  them. 
In  Kentui^y  Ballroad  Tax  Gases,  115  U.  S. 
321,  6  Sup.  Gt  67,  the  supreme  court  b^ 
that  "a  state  law  tot  the  valuation  of  prop- 
erty, and  the  assessment  of  taxes  thereon, 
which  provides  for  the  classification  of  prop- 
erty subject  to  Its  provisions  into  different 
classes;  which  makes  for  one  class  one  sec 
of  provisions  as  to  modes  and  methods  of 
ascert^lng  the  value,  and  as  to  right  of  ap- 
peal, and  different  provisions  for  anotber 
class,  as  to  those  subjects;  but  which  pro- 
vides for  the  Impartial  application  of  the 
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same  means  and  methods  to  all  owHtitaentB 
of  each  class,  so  that  the  law  shall  operate 
equally  and  uniformly  on  all  persons  in  sim- 
ilar circumstances, — denies  to  no  person  af- 
fected by  it  'equal  protection  of  the  laws,* 
within  the  meaolns  of  the  foorteentfa  amend- 
ment to  the  constitution  of  the  United 
States."  In  the  case  of  Oom.  t.  Brown  (re- 
cently decided  by  the  court  of  appeals  of 
VirRlnla),  reported  in  21  a  E.  357,  it  was 
held  that  **under  Acts  1891-92,  c.  863,  p.  596, 
fi  6,  which  requires  oyster  tongmen  to  make 
weekly  returns  of  the  amounts  of  their  sales, 
and  to  pay  a  weekly  tax  on  such  sales  equal 
to  the  rate  collected  by  the  state  on  other 
property,  and  authorizes .  them  to  pay  two 
dollars,  and  thereby  be  reiieved  of  makiqs 
such  returns,  and  Imposes  a  fine  for  failure 
to  make  returns  if  the  two  dollars  are  not 
paid,  does  not  conflict  with  Coast  art  10,  re- 
quiring taxation  to  be  equal  and  uniform, 
merely  because  the  value  of  the  property  is 
not  ascertained  In  the  same  way  as  other 
property,  and  by  the  same  officers,  nor  be- 
cause the  tax  la  to  be  paid  weekly,  while 
other  taxes  were  to  be  paid  yearly,  nor  be- 
cause a  penalty  was  imposed  for  failure  to 
observe  the  law  which  is  not  imposed  in 
other  tax  laws."  1  Desty,  Tax'n,  p.  84,  thus 
states  the  law:  "Whether  the  power  of  the 
legislature  was  reasonaNy  or  unreasonably 
exercised;  whether  It  was  wise  or  unwise, 
expedient  or  inespedleat,  to  enact  the  law,— 
are  questions  left  exclusively  to  other  de- 
partments of  the  state  government  to  decide, 
and  th^r  judgment  must  necessarily  be  de- 
cisive upon  these  questions.  So,  if  the  pow- 
er to  iu>portlon  tax  Is  unwisely  exercised, 
the  remedy  Is  with  the  l^islature.  Although 
the  state  may  provide  modes  for  c<rtlecting 
Its  revenue  that  wlM  seem  baiabt  unieaatKi- 
able.  and  arbitrary,  the'  Judiciary  cannot  In- 
dicate limits  to  the  power  of  the  sovereign  In 
this  regard,  so  long  as  its  laws  were  gen- 
eral and  impartial  •  •  *  The  remedy 
against  unwise  and  unjust  modes  of  taxation 
Is  to  be  sought  from  the  leglslattre  depart- 
ment, and  not  from  the  Judiciary."  Gooley 
on  Taxation,  under  the  title  of  "Assess- 
ment of  Corporations"  (page  273),  says:  "Alt 
corporations  are  taxable,  when  the  state  has 
not  expressly  relinquished  the  right  to  tax, 
by  a  BtipulatloD  In  the  charter;  and  the 
method  of  taxation,  and  what  shall  be  taken 
as  the  measure  of  the  tax,  are  In  tbe  discre- 
tion of  the  legislature."  Again,  on  the  ques- 
tion of  uniformity  and  equality  of  taxation^ 
we  find  that  in  State  Railroad  Tax  Cases,  re- 
^rted  In  92  U.  S.  576,  it  is  held  In  the  fifth 
point  of  syllabus  that,  "while  tbe  constitu- 
tion of  the  state  of  Illinois  requires  taxation, 
in  gentfal,  to  be  uniform  and  equal,  It  de- 
clares, In  ocprees  terms,  that  a  large  class 
of  persons  engaged  In  special  pursuits, 
among  whom  are  persons  or  corporatlona 
.Awnlng  franchises  and  privileges,  may  be 
taxed,  as  the  legislatnre  shall  determine,  by 
A  general  law,  nnlform  as  to  the  elass  upon 


which  it  operates;  and  under  this  provtsioo 
a  statute  Is  not  unconstitutional  which  pre- 
scribes a  different  rule  of  taxation  for  rail- 
road cotnp&niee  from  that  of  individuals, 
nor  does  It  violate  any  provision  of  the  con- 
stitution of  the  United  States."  In  the  case, 
also,  of  LoulsvlUe  &  N.  B.  B.  Co.  v.  State,  25 
Xnd.  177,  that  court  held,  "Hie  constltntion 
does  not  require  a  uniform  method  of  valua- 
tion of  property  tar  taxation,  but  only  such 
regulations  as  shall  secure  a  Just  valuation." 
In  determining  how  this  end  shall  be  se- 
cured, the  l^:islatare  must  e!XM*clse  a  dlacre- 
tiiMi;  and,  nnless  the  method  adopted  be 
clearly  Inadequate  to  secure  tbe  result,  the 
courts  cannot  Int^ere.  So,  also,  In  the  • 
case  ot  Kxpress  Co.  v.  Selbert,  142  U.  &  339. 
12  Sup.  Ct  250,  the  supreme  cooiiTholds  that 
the  act  of  the  l^islature  of  Missouri  ot  May 
16,  1889,  "To  define  express  companies  and 
to  prescribe  the  mode  of  taxing  the  same 
and  to  fix  the  rate  of  taxation  thereon."  Im- 
poses a  tax  only  on  business  done  within  the 
state,  and  does  not  violate  the  requirements 
of  uniformity  and  equality  of  taxation  pre- 
scribed by  the  constltntion  of  Mlasourl. 
Again,  In  the  case  of  People  v.  Mayor  of 
Brooklyn,  4  N.  Y.  419,  the  court  of  appeals 
of  New  York  held  that  "a  statute  which  au- 
thorizes a  municipal  ct^oratlon  to  grade 
and  improve  streets,  and  to  assess  the  ex- 
pense among  the  owners  and  occupants  of 
lands  benefited  by  the  improv^ent,  In  pro- 
portion to  the  amount  ot  such  ben^t,  is  a 
constitutional  and  valid  law";  also,  that  '*the 
power  to  tax  Implies  a  poww  to  apportion 
the  tax  as  the  legislatnre  shall  see  fit.  and 
the  power  of  apportionment  has  no  limit, 
where  there  is  no  constltotlonal  restraint" 
See  Bailroad  Go.  v.  Taylor,  S2  Wis.  37,  8  N. 
W.  833,— a  carefully  considered  case,— where 
it  is  held  that  "the  l^islature  has  powtf  to 
prescribe,  not  only  the  pr(^)erty  to  be  taxed, 
but  tbe  rule  by  which  it  must  be  taxed,  and 
the  only  limitation  of  that  power  is  that  the 
rule  shall  be  unlfonn."  See,  also,  Weaver 
V.  State,  89  Ga.  639,  15  &  E.  840,  which 
holds  that  a  tax  upon  all  business  of  the 
same  class,  which  is  uniform  as  to  that  class 
of  business,  is  not  unconstitutional.  The 
presumption  Is  In  favor  of  the  constitutional- 
ity of  a  statute,  and  the  courts  should  give 
the  statute  effect,  unless  it  is  clearly  uncon- 
stitutional. It  was  80  held  In  Slack  v.  Ja- 
cob, 8  W.  Va.  612.  The  first  point  of  the 
syllabus  in  that  case  holds  that  "it  Is  the 
duty  of  the  court  to  uphold  a  statute  when 
the  conflict  between  it  and  the  constitution 
Is  not  clear,  and  the  Implication  which  muse 
always  ^st,  that  no  violation  baa  been  in- 
tended by  the  legislature,  may  require  It,  in 
some  cases,  where  the  meaning  of  the  consti- 
tution Is  In  doubt,  to  lean  In  favor  of  such  a 
construction  of  the  statute  as  might  not  at 
first  view  seem  most  obvious  and  natural. 
Where  the  meaning  of  the  constitution  Is 
clear,  the  court  1'  possible,  must  give  the 
statute  such  a  constmction  as  will  enable  It 
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to  bave  effect"  (25  "It  Is  alwaya  to  be  pre- 
snmed  tbat  tbe  le^l^ture  designed  the  stat- 
ute to  take  effect,  ana  not  to  be  a  nulUty." 
^  '^herevev  an  act  of  tbe  legislature  can 
be  BO  construed  and  applied  as  to  avoid  a 
conflict  with  the  coostltntlon,  and  give  it  tbe 
force  of  law,  such  construction  will  be  adopt- 
ed the  conrts."  In  the  case  of  Railway 
Oo.  T.  Panll,  89  W.  Va.  142, 19  S."  E.  551,  this 
vourt  held  section  67,  c.  29,  of  the  Code,  so 
far  as  It  allows  an  appeal  from  tbe  decision 
of  tJie  board  of  public  works  to  the  circuit 
court,  constltuticHial  and  valid.  And  while 
that  was  a  mandamus  case,  to  compel  the 
judge  of  the  circuit  court  to  entertain  an 
appeal  frran  an  assessment  made  by  the 
board  of  public  works,  the  cmistltutioiiallty 
of  ttie  act  in  question  was  discussed  and 
passed  upcm.  Dent,  J.,  In  tqpeaklng  for  the 
court,  In  that  case,  upon  the  character  of  the 
actltm  of  assessors,  quotes  from  Welty  on 
the  Law  of  Assessments  Qpage  37,  S  25)  as 
follows:  "In  tbe  exercise  of  the  functions 
and  In  the  discharge  of  the  duties  of  his  of- 
fice, an  assessor  acts  both  Judicially  and 
mlnlsterifUly;  that  is,  scane  of  bis  acts  are 
Judicial,  and  SQme  ministerial.  When  it  be- 
comes necessary  to  determine  a  question  of 
law  or  fact,  the  act  Is  judicial.  It  may  be 
saf^  stated  that  in  no  Instance  does  an 
assessor  perform  all  the  acts  necessary  to 
perfect  the  assessment  of  a  single  pawn  or 
item  of  proper^  without  the  ezerdse  of  acts 
eminently  Judldal  in  their  nataie,"  etc.  And 
after  commeatlng  upon  this  quotation  he 
concludes  as  follows:  'It  being  the  duty  of 
the  legislature  to  direct  by  law  how  tbe  true 
values  ot  pnq>ertle8  should  be  ascertained 
(an  Investigation  strictly  Judicial  in  its  na> 
ture).  and  the  legislature  having  to  provide 
tribunals  to  discharge  this  Important  func- 
tion In  a  Just  and  impartial  manner*  and 
having  provided  for  the  original  vahuthm  by 
a  proper  assessment  tribunal,  what  better 
could  be  d(me  than  to  allow  tbe  oidlpn  <ti 
these  tribunals,  at  the  instanoe  ot  tair  one 
peiSMially  aggrieved,  to  be  reviewed  ^^J  the 
circuit  court,— a.  Judicial  body  already  In  ex- 
Istrace,  and  fully  equipped  to  perform  all 
necessary  Judicial  functions.  There  can  be 
but  one  conclusion  In  this  case,  and  that  Is 
tbat  It  Is  not  a  question  of  doubt,  but  the 
law  Is  In  perfect  accord  with  both  the  lan- 
guage and  qilrit  of  the  constitution,^  etc.  I 
may  add  with  propriety,  In  this  Immediate 
connectltm,  that  It  Is  Immaterial  whether 
the  assessment  is  made  by  the  bo&M  of  pul^ 
lie  works,  or  by  tbe  assessw  of  a  district,  so 
far  as  the  legal  prcq>rie^  of  an  appeal  Is 
concerned,  or  the  character  of  the  court's 
action  upon  an  appeal  may  be  defined.  In 
both  Instances  Judicial  action  must  be  exer- 
cised. The  legislature  meant  something 
when  It  required  notice  to  be  given  to  the 
prosecuting  attorney  when  an  application  is 
made  to  the  coun^  court  for  relief  from 
an  erroneous  assessment,  and  the  statute 
plainly  prescribes  his  duty  when  it  says, 


"But  he  shall  before  any  such  application  Is 
heard  give  reasonable  notice  to  the  prosecut- 
ing attorney  of  the  county  whose  duty  it 
shall  be  to  attend  to  the  interest  of  the  state, 
county  and  duitrict  In  the  matter."  They 
were  thus  made  parties  to  the  controversy 
in  the  county  court  And  section  14  of  chap- 
ter 112  provides  tliat,  when  an  appeal  shall 
be  allowed  from  the  coimty  to  the  circuit 
court  "a  copy  of  the  order  of  allowance  shall 
be  served  upon  the  opposite  party."  This 
brought  them  in  as  parties  to  the  contro- 
versy In  the  circuit  court,  which,  we  have 
seen,  was  a  Judicial  controversy;  and,  this 
cuitroversy  being  decided  against  them  in 
the  circuit  court,  section  1  of  chapter  135  of 
the  Code  confers  Jurisdiction  upon  this  court, 
upon  prop^  application,  to  review  the  mat- 
ter upon  writ  of  OTor. 

My  conclusion,  therefore.  Is  that  the  circuit 
court  erred  In  adopting  a  mode  of  ascertaining 
the  value  of  tbe  property  of  the  Obarleston  & 
Southside  Bridge  Company  In  a  manner  dif- 
ferent from  that  prescribed  by  section  63  of 
diapter  29  of  the  Code,  and  In  placing  said 
property  upon  the  land  books,  Instead  of  the 
personal  property  bot^,  as  required  by  sec- 
tion 68  of  said  diapta  ot  the  Code.  Our  con- 
sUtutlon,  in  article  10, 1 1,  provides  that  *'tax- 
ation  shall  be  equal  and  uniform  throughout 
the  state,  and  all  property,  both  real  and  per- 
sonal, shall  be  taxed  In  proportion  to  Its  value, 
to  be  ascMtelned  as  directed  by  law."  In  pn]> 
Buance  of  this  constItutl(mal  provlslfm,  the 
legislature  has,  in  section  63  of  chapter  29  ot 
the  Code,  provided  the  manner  In  which  the 
assessments  of  toll  bridges  and  ferries  through- 
out the  state  sliall  be  made,  so  that  the  as- 
sessment of  that  class  of  proper^  shall  be 
uniform.  In  df^ng  Hie  Igglslaturg  h«g 
acted  as  It  had  a  right  to  do  In  pursuance  of 
said  provlalon,  and  In  our  oplnkoi  the  legisla- 
ture. In  ouctlng  said  section  63,  violated  no 
provision  of  fbe  constitutioin,  and  tcdl  tnidges 
and  ferries  can  only  be  legally  assessed  as 
therein  prescribed.  For  ttiese  reasons,  and 
because  said  property  was  ordered  to  be 
placed  upon  the  land'boc^  In  violation  of  the 
plain  provisions  of  section  68  of  said  chapter, 
requiring  such  property  to  be  placed  on  the 
personal  property  books,  the  Judgment  com- 
plained of  must  be  reversed,  with  costs;  and* 
this  court  proceeding  to  render  such  Judgment 
as  should  have  beei  rendered  by  the  drcuU 
court,  the  appeal  from  the  county  court  Is  dis- 
missed, witb  costs,,  and  the  Judgment  of  ttie 
county  court  is  afflnned. 

BBA17NON*  J.  I  concur  In  the  amclndon 
In  this  case,  but  do  not  intend  thereby  to  eour 
cede  a  JuztedlctSon  In  this  court  in  purely  tax- 
assessment  cases;  but  I  think  we  have  Juris- 
dlctlon  on  account  of  the  case  tarolvlng  the 
constitutionality  of  a  law,  and  perhaps  as  in- 
volving the  right  of  tike  county  to  la^  taxes. 

DENT,  J.  I  concur  In  tbe  conclusion  readi- 
ed, but  not  In  the  opinion  of  Judge  ENGLISH, 
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to  Its  entirety.  In  the  case  of  Pittaburg,  C.  ft 
St  L.  Rj.  Co.  T.  Board  of  Public  Worki,  28  W. 
Ya.  264,  It  wu  held:  "(1)  Tbe  actton  of  the 
circuit  conrt  In  saperrlalng  tbe  dedsim  of  tbe 
board  of  pubBc  -woAb  as  to  tbe  assessment 
and  Talnatlcm  of  raUroad  proper^  tat  taxaHon 
under  the  prorlalons  chapter  02,  Acts  1883, 
Is  merdy  admhUstratlre,  and  not  Jndldal;  the 
court  actias  tai  sncb  ease  as  an  appellate  as- 
eeesment  or  tax  tribunal,  and  exercising  pow- 
ers distinct  tarn  fbose  belcmglng  to  It  as  a 
court  or  judicial  tribunal.  In  tbe  legal  sense 
of  the  torn  (iQ,  Undo:  onr  eonstltntlon,  tbe 
snpreme  court  <tf'  a^eals  of  the  state  bss  no 
power  to  review  by  writ  of  CKrw  or  appeal 
the  dedslcns  or  orders  of  Inferior  tribunals, 
officers,  or  boards,  as  to  matters  which  are  sim- 
ply admlnlstratlre,  «cecatlTe,  or  legislative, 
and  not  Btrletly  judicial,  In  their  nature,  ex- 
cept wnere  such  power  may  be  expressly  co& 
f  erred  the  constltiitUMi.  ®  This  conrt  hss 
no  Jorlsdlctlon  to  review  by  writ  of  error  a  de- 
cision of  the  circuit  court  correcting  an  order 
of  the  board  of  public  works  assessing  and 
fixing  the  value  of  railroad  property  for  taxa- 
tl<m."  This  should  be  received  and  regarded 
as  the  settled  law  of  this  state. ,  This  law  was 
apparently  departed  from  In  the  case  of  Bank 
of  Bnunwell  v.  Mercer  Co.  Ot,  86  W.  Va.  841. 
15  S.  E.  78,  but  It  Is  not  mentioned  in  the  syl- 
labus; and  tbe  Judgment  of  the  drcnlt  court 
was  affirmed,  which  was  equivalent.  In  effect, 
10  the  denial  of  the  Jurisdiction  of  the  court 
AVbat.  therefore,  Is  said  about  it  In  the  opinion 
must  be  regarded  as  the  mere  obiter  dictum 
of  one  member  of  the  court  In  the  case  of  U. 
S.  Coal,  Iron  &  ManuTg  Co.  t.  Randolph  Co. 
Ct.,  38  W.  Va.  201, 18  S.  H.  566,  the  question  of 
Jurisdiction  was  not  raised  or  c<»isid«ed,  and 
the  court  simply  held  that  the  leases  Involved 
were  not  proper  subjects  for  taxation  under 
the  law.  In  the  case  of  Mackln  v.  County  Ct, 
SS  W.  Va.  338,  18  S.  E.  632,  the  question  of 
Jurisdiction  was  raised,  but  not  settled;  the 
case  being  dismissed  for  the  reason  tliat  the 
county  court  was  not  a  proper  party,  nor  enti- 
tled to  a  writ  of  error.  Judge  Brannon,  how- 
ever. In  no  uncertain  terms,  held  that  this 
court  has  no  constitutional  right,  by  writ  of 
error,  to  review  the  decision  of  the  circuit 
court  while  acting  as  a  mere  assessment  tri- 
bunal. In  the  case  of  Railway  Co.  v.  Paull,  39 
W.  Va.  142,  19  S.  E.  551,  the  constitutional 
right  of  the  legislature  to  Impose  on  the  cir- 
cuit conrt  the  duty  of  acting  as  an  appellate 
assessment  tribunal  was  Involved;  and  this 
court  decided  in  favor  of  legislative  authority, 
and  awarded  a  mandamus  to  compel  the  cir- 
cuit conrt  to  exercise  a  Jurisdiction  It  was  re- 
fusing. 

It  Is  perfectly  consonant  with  reason  and 
authority  that  where  the  circuit  court  Is  actiug 
in  the  capacity  of  a  mere  appellate  ministerial 
assessment  trihimal,  in  ascertaining  the  true 
values  of  property  for  the  purposes  of  taxa- 
tion, its  Judgment  Is  final,  and  cannot  be  re- 
viewed by  this  court  But  It  must  ever  be 
kept  in  mind  that  the  circuit  court  Is  a  tri- 


bunal  ot  dual  capacity.  As  a  court  abfteOy 
^Making,  It  Is  a  bruich  of  the  Judicial  de- 
partmeit  of  fba  state,  en^ged  In  detennbUng 
legal  aatroverriee,  and,  aa  an  appellate  as- 
sessment tribunal,  mgaged  in  settling  the  val- 
ues of  property  for  tsxatloa;  In  otba  wcttds, 
dlsdUixglng  the  duties  of  an  assessor.  Judicial 
in  their  nature,  and  yet  not  appertaining  w 
belonging  to  the  Judicial  department  By  rea- 
son of  its  double  Jurisdiction,  its  duties  have 
become  so  Intermingled  that  it  Is  SMuetlmes 
Impottdble  for  It  to-dlsdiarge  Its  dutlea  as  an 
assessment  tribunal  witiiont  at  the  same  time 
performhig  duties  which  belong  to  it  atricfiy 
as  a  Judicial  tribunal.  When  acting  as  a  mere 
assessment  tribunal.  In  ascertaining  the  true 
value  <rf  property  for  the  purposes  of  taxation, 
as  matters  Incident  tbmio  It  can  be  called  on 
to,  and  must  determine  whether  the  property 
in  controversy  is  the  prc^^er  subject  of  taxa- 
tUokt  whether  tbe  law  nndw  which  It  is  pro* 
posed  to  be  taxed  is  constltuticmal,  and  wheth- 
er the  inf  raior  assessors  are  proceeding  to  tax 
It  In  the  manner  required  by  law.  These  In- 
ddental  questions  the  owner  of  the  property 
would  have  the  right  to  have  det^rolned  fay 
bill  of  injunction  to  the  tax  levied,  or  by  some 
other  proper  remedy  to  bring  them  to  the  at- 
tention of  the  same  court  in  whldi  his  appeal 
is  already  pending.  Is  It  then  the  duty  of  the 
court  to  refuse  to  det^mlne  these  qnestloos 
other  than  as  a  mere  assessor,  and  put  him  to 
the  expense  and  the  legal  farce  of  applying  to 
the  court  by  a  different  remedy  to  secure  the 
reconslderaticm  and  reversal  of  its  action  when 
acting  as  an  assessor?  If  the  circuit  court 
acted  in  a  mere  ministerial  manner,  as  an  as- 
sessor, in  disregarding  a  law  as  unconstitu- 
tional, it  conld  be  compelled  by  mandamus  to 
carry  out  the  law  strictly,— even  by  manda- 
mus from  itself  as  a  court  No  such  absnrdl- 
ty  was  ever  contemplated  by  the  law  or  the 
constitution.  Therefore  it  seems  plain  that  It 
was  the  intentitm  of  the  legislature,  when  it 
imposed  upon  the  circuit  court  the  duty  of 
acting  as  an  appellate  asseaament  tribunal,  to 
also  empow^  It  iu  its  Judicial  capacity,  to  de- 
termine and  settle  finally  all  such  matters  of 
Judicial  cognizance  touching  the  matter  of  as- 
sessment as  might  be  brought  to  its  attention, 
aa  a  court,  in  any  other  form  of  legal  proce- 
dure, and  thus  at  once  secure  the  end  of  the 
litigation  as  well  as  of  the  assessment  Such 
being  the  law,  a  writ  of  error  would  properly 
,lie  to  the  Judgment  of  the  circuit  court  as  to 
any  question  Incidentally  determined  by  It  in 
assessment  cases  which  might  be  brou^t  to 
its  attention  as  a  court,  strictly  speaking,  in 
any  other  manner  of  legal  procedure,  without 
first  requiring  the  parties  In  Interest  to  adopt 
such  other  mode  of  procedure  to  question  the 
legality  of  the  deddon  of  the  circuit  court  be- 
fore applying  to  this  conrt  to  have  the  same 
reviewed. 

In  Ordr.  Const  Leg.  423,  it  Is  said:  "The 
construction  given  to  the  statute  ot  a  state 
by  the  highest  Judicial  tribunal  of  sttch  state 
is  regarded  as  part  of  the  statute,  and  is  as 
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blndinir  upon  tbe  courts  as  the  original  text 
This  necessity  of  surrendering  tbe  rectifica- 
tion of  dTil  rights  and  remedies  to  conrts, 
as  equitable  administrators  of  riie  will  of  the 
legislature,  has  been  recognized  and  practiced 
In  England  from  the  earliest  tU^es."  "In- 
stead of  the  leglalatnre  framing  new  provl- 
BloDs  as  occasion  has  required,"  says  Mr. 
Dwanles,  "it  has  been  left  to  able  Judges 
to  inrade  its  prorlnce,  and  to  arrogate  to 
tliemselTes  the  lofty  prirllege  of  correcting 
abuses  and  introducing  improTements.  It 
certainly  is  a  remarkable  fact  that  the  Juris- 
diction^ or  method  of  proceeding  in  all  our 
superior  courts  will  be  dlscoTered,  on  in- 
qniry,  to  be  founded  on  usurpation,  and  sus- 
tained by  flctloD."   The  courts,  on  the  Action 
that  the  common  law  does  bo,  always  supply 
a  remedy  where  there  is  a  right  Eowerer 
this  may  be,  it  is  undoubtedly  true  that  it  is 
the  duty  of  the  courts,  in  construing  a  legis- 
lative enactment,  to  provide,  through  ethical 
rules  founded  on  natural  justice,  for  the  un- 
foreseen effects  of  such  enactmotit  on  the 
rights  of  the  public  individuals.     In  giv- 
lijg  an  appeal  from  the  assessor  to  the  coun- 
ty court,  and  from  thence  to  the  circuit 
court  in  cases  of  erroneous  assessments.  It 
probaidy  never  occurred  to  the  legislative 
mind  to  ccnsid^  the  effect'  that  might  re- 
sult to  the  state  or  Individuals  from  the 
Judicial   deci&loit  of  matters  incidental  t» 
such  aaseosment  by  the  circuit  court  being 
s.  court  of  record  of  general  Judicial  powers. 
Lf  so,  tt  might  have  limited  tbe  court's  In- 
quiry on  snch  appeals  to  the  ascertainmoit 
of  the  true  value  of  the  property  for  assess- 
ment pcrpopes.    An  aaeesec'r  has  no  author- 
ity to  decide  as  act  unconstitutional,  nor  dls- 
ob«7  it  in  ai?y  particular,  and  If  be  does  so 
bis  sctifla  can  be  controlled  by  mandamus. 
State  V.  Buchanan,  24  W.  Va.  378,  885.  Nor 
has  the  couzty  court  snch  right  as  an  as- 
sessment trib>anaL    Then,  if  we  limit  the  au- 
thority  af  tbe  drcnlt  conrt,  in  assessment  ap- 
peals, to  that  of  an  assessment  tribunal  or 
asaeeijor,  ae  expressed  in  the  case  of  Macfein 
V.  County  Court,  38  W.  Va.  34(1.  18  S.  B. 
633,  snch  court  would  have  no  right,  on  the 
hearing  of  oach  appeals,  to  pass  on  the  con- 
etlt^tionajUty  of  an  act  of  the  legislature, 
or  do  anything  other  than  what  the  nsse-ssor 
or  the  county  court  would  have  right  to  do. 
And  if  \t  did  so,  and  held  an  act  unconstitu- 
tional. It  could  be  proceeded  against  by  man- 
damus to  compel  It  to  obey  the  law,  by  pro- 
hibition to  prevent  it  from  exceeding  its  Jn- 
rlsdlction,  or,  being  s  court  of  record,  by  writ 
of  error  to  ascertain  whether  it  erroneously  as- 
sumed Jurisdiction  of  matters  over  which  It 
as  a  conrt  of  record,  had  not  Jurisdiction. 
There  can  be  no  question  but  what  a  writ 
of  error  would  He  to  the  Judgment  of  the 
court  for  the  purpose  of  ascertaining  wheth- 
er It  was  erroneously  exceeding  its  Jurisdic- 
tion as  a  Judicial  court  In  taking  cognizance 
and  disposing  of  a  case,  in  a  Judicial  capaci- 
ty, which  It  only  had  the  right  to  hear  as  an 
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assessment  tribunal,'  if  It  was  possible  or  la- 
tended  by  the  legislature  that  It  should  ke^ 
its  Judicial  and  ministerial  functions  entire- 
ly, separate  and  distinct  So  that  it  as  a 
Judicial  body,  could  compel  itself,  as  a  mln- 
Istwial  tribunal,  to  obey  an  act  which  It, 
OS  such  ministerial  trtbttnal,  was  disposed 
to  disr^ard,— an  absurdity,  as  heretofore 
shown.  The  conclusion  is  therefore  reasona- 
ble and  certain  that,  when  the  legislature 
imposes  on  a  judicial  body  the  duties  of  a 
ministerial  tribunal.  It  does  not  intend  that 
In  the  performance  of  such  ministerial  du- 
ties It  shall  allow  Its  Judicial  functions  to 
rest  In  abeyance,  but  It  does  Intend  tliat  It 
shall  fully  decide,  and  settle  finally,  all  Ju- 
dicial questions  that  the  controversy  may 
present  without  dismissing  the  parties  to 
another  court  or  to  a  different  form  of  legal 
procedure  in  the  same  court  So  that  the 
circuit  court  hears  and  determines  a  matter 
of  erroneous  assessment,  in  its  dual  capacity 
and  appellate  character,  as  fully  and  com- 
pletely in  all  respects  as  it  could  possibly 
do  in  any  and  all  forms  of  legal  procedure 
in  which  the  same  question  could  be  present- 
ed for  its  consideration  and  decision.  While 
constituted  an  assessment  tribunal,  it  is  not 
required  to  divest  Itself  of  its  judicial  char- 
acter, but  it  gives  complete  relief  according 
to  the  nature  of  the  controversy. 

In  the  case  under  consideration  the  court 
not  only  acted  aa  an  assessment  tribunal  and 
a  Judicial  forum,  but  disregarding  the  plain- 
ly constitutional  enactments  of  the  legisla- 
ture, proceeded  to  enact  and  carry  Into  ex- 
ecution a  law  of  its  own,  not  found  In  the 
Code,  If  section  63,  c  29,  Code,  Is  unconsti- 
tntional,  then  there  is  no  provision  for  the 
assessment  of  toll  bridges  and  ferries,  as 
they  cannot  be  deemed  to  be  real  estate, 
within  the  meaning  of  the  assessment  laws. 
They  are  public  highways,  intended  for  the 
public  use.  But  being  costly  and  expensive, 
individuals  who  assume  the  doty  of  ■  the 
public  in  constructing  and  preparing  them 
for  public  use  are  permitted,  as  a  ~emunera- 
tion  for  their  services  and  capital  Inrested. 
to  collect  tolls  from  the  public  for  their 
use.  This  Is  a  privilege  and  franchise  they 
enjoy,  as  against  the  public,  and  which, 
under  article  10,  S  1>  Ckinst,  the  legislature 
has  the  right  to  tax.  As  to  the  capital  In- 
vested In  the  bridge,  or  the  bridge  Itself, 
being  real  estate,  no  taxes  are  levied.  To 
ascertain  the  value  of  the  franchise  ami 
privileges,  tbe  assessor  is  directed  to  make 
a  Just  estimate  of  the  annual  value  thereof, 
and  multiply  it  by  10,  thus  allowing  the 
bridge  company  .to  reap  an  annual  harvs^t 
of  10  per  cent  on  the  assessed  value  of  Its 
investment  In  10  years  its  income  wonld 
equal  the  assessed  value.  Tbe  company  pre- 
fers it  to  do  so  in  6  years.  This  is  a  question 
that  addresses  itself  to  the  legislature  sole- 
ly. If  tbe  company  wants  its  percentage  of 
Increase,  compared  with  its  assessed  value, 
made  20  Instead  of  10  per  cent,  the  proper 
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place  IB  to  apply  to  the  legislature,  and  not 
to  tbe  courts,  so  that  all  similar  prop  erty 
in  tbe  state  may  be  assessed  alike.  This 
will  produce  the  unlfomilty  required  the 
constltiitioii..  If  assessed  as  real  estate,  10 
times  the  annual  rental  would  be  a  fair 
assessment  At  least,  it  would  be  an  Indica- 
tion of  its  fair  marlcet  Talue,  as  at  the  pres- 
ent time  few  Investments  are  paying  10  per 
cent  But  this  la  obiter. 

Tbe  law  is  constitutional,  and  the  dicnit 
court  erred  In  disregarding  it  Wliat  reme- 
dy, then,  has  the  state,  county,  and  district, 
whose  Interests  are  Inrolred.  Shall  It  be 
mandamus?  It  ties  If  the  court  was  merely 
acting  as  an  assessment  tribunal.  Shall  It  be 
by  prohibition?  A  mere  assessment  tribunal 
cannot  entertain  questions  of  conatitntlonal 
law.  Shall  it  be  by  writ  of  error?  A  Judi- 
cial body,  in  its  judicial  eapad^,  cannot  en- 
tertain an  appeal  in  an  assesment  contro- 
versy, and  hold  the  act  under  which  tbe  as- 
sessment was  made  unconstitutional,  unless 
authorized  so  to  do  by  law.  And  If  the  law 
authorizes  It  to  act  in  Its  Judldal  capacity, 
and  80  to  determine,  its  Judgment  Is  final 
and  res  adjudlcta  betwera  the  parties,  and 
(being  a  court  of  record)  can  only  be  review- 
ed by  writ  of  error  to  this  court  And  this 
the  law  must  give,  as  all  other  legal  reme- 
dies are  taken  away  by  adjudication  of  a 
competmt  trlbnnaL  In  tiie  case  ol  State 
T.  Buchanan,  supra.  It  is  held  that  an  as- 
sessor, being  a  ministerial  officer,  cannot  pass 
on  thb  validity  of  a  statute,  but  "its  oonstl- 
tutlonallty  can  only  be  tested  when,  in  Its 
execution.  It  operates  upon  the  citizen  whose 
right  it  is  to  appeal  to  tbe  court,  and,  by  the 
proper  proceeding,  have  Jt  decided  whether 
tbe  proi>«ty  dalmed  by  him  as  exempt 
*  *  *  is  liable  to  be  assessed.  If  that  court 
shonld  decide  against  him,  be  could  tbem 
peal  to  the  suprme  court  ot  appeals,  wfaifdi 
court  would  either  sustain  •  *  *  the  law 
or  pronounce  It  unconstitutional."  In  Ordr. 
Const  L^.  413,  414,  In  c<nnmaitlng  on  Ju- 
dicial l^islatlon  by  the  court,  the  author 
says:  *^he  necessity,  also,  for  the  exercise 
of  an  admlnlstiative  Jurisdiction  by  them,  Is 
further  Increased  through  the  creation  by 
statute  of  quasi  Judicial  boards  of  officers, 
such  as  tax  assessors,  highway,  school,  and 
excise  commissioners,  and  other  similar  bod- 
ies, whose  functions  authorize  them  to  act 
ministerially  upon  the  rights  of  persons  or 
propeily,  according  to  a  Judicial  discretion 
attaching  Itself  to  their  office.  It  is  from  the 
peculiar  nature  of  tbe  functions  discharged 
by  such  bodies  that  the  duty  has.  devolved 
upon  courts  of  exercising  some  supervisory 
authority  over  boards  of  offlcoa  possessing 
their  wide  and  expansive  powers.  Indeed, 
but  for  this  tbey  would  be  wholly  irresponsi- 
ble to  any  directory  power  for  any  abuse  of 
their  own.  Controlling  as  tb^  do  either  tbe 
sources  of  financial  support  of  communities, 
or  the  expenditures  ot  their  revenues,  tb^ 
are  UaUe  to  err  at  times  In  the  exercise  of 


an  arbitrary  discretion  wtilch  needs  to  be 
checked.  Experience  having  everywhere  es- 
tablished this  tact.  It  la  now  well  settled  that 
tbe  right  of  courts,  wh^hw  Intennedlate  or 
appellate,  to  review  the  acts  of  such  bodies 
under  tlie  common-law  writ  of  cotiiwaxl, 
may  be  considered  as  a  rule  of  general  prac- 
tice throughout  tbe  United  States;  for,  Inde- 
p^idently  of  statute,  it  is  the  <mly  method 
by  which  the  citizen  can  obtain  redress 
against  either  Illegal  taxation,  m  other  torma 
of  encroachment  upon  bis  dvU  rights."  Tbls 
was  held  to  be  ttie  law  in  the  case  of  People 
V.  Board  of  Assessors  of  City  of  Brooklyn, 
S9  N.  T.  Si;  4  Enc.  PL  &  Pxac  U3l  As 
declaratory  (tf  this  rule  of  tbe  common  law, 
section  12,  art  8,  of  our  oonstitntion,  ex- 
pressly provides  that  "the  drcuit  court  shall 
have  the  supwlslm  and  contnd  ot  all  pro- 
ceedinga  before  Justices  and  other  inf»lor 
tritnmals  mandamna,  prohibition  and  cer^ 
tiorarl."  In  tbe  case  of  Low  v.  County  Ct, 
27  W.  Va.  785,  It  is  hiUmated.  but  not  ex- 
pressly decided,  that  certiorari  was  tbe  prop- 
er remedy  to  review  the  dedslons  of  tbe 
county  court  In  assessmoit  cases.  There  is 
no  questi<m  but  that  it  was  tbe  proper  rem- 
edy, by  common,  statute,  and  conatltutloufll 
law;  and  the  only  plausible  reason  why  the 
court  hesitated  so  to  decide  was  tbe  uat 
utal  modesty  ot  its  members,  sup«1ndnced 
by  fear  ot  c<Hnmittlng  a  blunder.  If  cer- 
tiorari was  the  proper  remedy,  it  became  the 
duty  of  the  circuit  court  not  only  to  Inquire 
into  quesUcms  <tf  Jurisdiction  and  Irregulari- 
ty, but  all  questions  of  oror  of  tact  and 
law  iwesented  In  tbe  case,  excc^  the  sscer- 
tainment  of  tbe  assessable  value  of  the  prop- 
erty in  controversy.  And,  If  tbe  circuit 
court  ored,  this  court  would  review  Its  Judg- 
ment by  writ  ot  error,  under  sectitn  S.  art 
8,  Const  Board  v.  Hopkins,  19  W.  Va.  84. 
Now,  the  question  presents  Itself,  has  the 
legislature,  by  granting  the  right  ot  appeal 
to  the  circuit  court  In  assessment  contro- 
versies, destroyed  or  taken  away  the  tax- 
payer's right  to  an  injunction,  and  his  right 
to  a  certlMarl,  and  limited  the  appellate  Ju- 
risdiction of  this  court?  In  attempting  to 
facilitate  and  simplify  the  remedy  of  a  tax- 
payer OTvmeously  assessed,  has  it  done  him 
an  Irretrleralde  Injury?  Or  shall  It  be  said 
that  tbe  right  of  review  by  collorari,  not- 
withstanding tbe  right  of  appeal  granted, 
still  remains,  and,  notwithstanding  the  final 
Judgmrat  of  the  drcidt  court  having  Juris- 
diction of  and  settling  legal  principles,  sncb 
Judgment  may  be  reviewed  by  Injunction? 
Are  we  to  have  the  anomalous  proceeding  of 
three  distinct  remedies,  presenting  tbe  same 
idmtical  questions  of  law  pending  in  the 
same  court  at  one  time,  the  decision  In  one  of 
which  cases  settles  the  queations  ct  law  final- 
ly, In  anotiier  allows  a  writ  of  error  to  this 
court  and  In  tbe  third  allows  an  appeal?  Is 
It  not  better  to  bold  that  tbo  appeal  granted, 
while  It  allows  tbe  circuit  court  tbe  additional 
ministerial  power  of  fixing  the  true  value  of 
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property  for  the  purpose  of  taxation,  ta  also 
a  aubstitnte  for  tlie  writ  of  certiorari,  as  It 
presraits  tbe  same  lesal  auesttona,  and  tbat 
a  final  judgment  therein  may  be  reviewed  ^3f 
writ  of  error  to  tMa  court  In  tbe  aame  man- 
ner, and  to  tbe  aame  extent,  as  though  it 
were  a  case  of  certiorari?  The  ascertainment 
of  Talnes  for  assessment  purposes  Is  a  ju- 
dicial function,  strictly  belonging  to  the  leg- 
IslatiTe  or  admlnlstra^re  branch  of  tbe  state 
govermnmt,  and  not  subject  to  review  In 
this  court;  but,  when  an  alleged  erroneous 
assessment  Is  carried  by  api>eal  Into  tbedr^ 
cult  court.  It  becomes  a  quad  dvll  suit,  with 
all  the  usual  Indicia  thereof,  to  be  beard  de 
novo  In  sui:^  court  And,  when  It  invc^Tea 
the  constitutional  and  legal  rights  of  the 
state  and  Individuals,  the  court.  In  Its  gen- 
eral judicial  capacity,  must  dlapoae  of  them 
judicially,  and  not  merely  ministerially,  as 
such  questions  come  within  Its  constitutional 
jurisdiction,  and  as  to  tbe  disposal  of  them 
it  cannot  be  considered  a  mere  assessor.  In 
the  drcnlt  court,  as  the  foreseen  or  unfore- 
seen effect  of  constitutitmal  legislation,  two 
jurisdictions  are  commlnj^ed;  but  this  court 
separates  them,  and  rejects  the  one,  and 
takes  cognizance  of  tbe  other,  as  properly 
subject  to  Its  appellate  supervision. 

My  conclusion,  therefore,  is  that  the  circuit 
court,  in  the  full  exercise  of  Its  constitutional 
powers  In  the  bearing  and  determination  of 
appeals  In  assessment  cases,  necessarily  acts 
in  a  dual  or  twofold  capacity,  to  wit:  (1)  As 
an  appellate  assessment  tribunal,  represent- 
ing the  administrative  bnmch  of  the  state 
government,  in  ascertaining  and  fixing  the 
true  assessable  value  of  tbe  property  In  con- 
troversy; and  its  judgment,  to  this  extent, 
is  final,  and  not  subject  to  review.  (2)  As 
a  judical  court  of  record,  representative  of 
tbe  judicial  branch  of  the  state  govomment, 
in  BO  Car  as  it  is  called  upon  to  hear  and  de- 
termine questions  of  legal  and  constitutional 
rights  as  between  the  state  and  Individuals; 
and  to  this  extent  Its  judgments  are  subject 
to  the  appellate  jurisdiction  of  this  court  by 
writ  of  error,  and  it  cannot  be  controlled  In 
its  decision  therein  by  writ  of  mandamus. 
This  conclusion  renders  harmonious  and  con- 
sistent all  the  former  decisions  of  this  couri 
In  assessment  cases,  even  Including  the  dis- 
approved syllabus  properly  modified  In  the 
case  of  Low  v.  County  Gt,  except  that  it  lim- 
its the  too  broad  doctrine  ^undated  In  the 
case  of  Pittsburg,  a  &  SL  I*  By.  Go.  v.  Board 
of  Public  Works,  to  the  extent  that  such 
opinion  Ignores  the  dual  character  of  the  cir- 
cuit court,  and  permits  tbe  imposition  upon 
such  court  of  administrative  duties  to  en- 
tirely supersede  and  divest  Its  judicial  func- 
tions. And  while  this  conclusion  totally  re- 
futes tbe  erroneous  theory  that,  because  the 
strictly  l^islative  or  administrative  func- 
titm  of  ascertaining  tax  valuations  Is  judicial 
in  its  nattire,  this  court  can  be  converted  In- 
to an  appellate  assessment  tribunal.  It  rec- 
ognizes the  proper  constitutional  powers  of 


this  oonrt,  aa  the  snpreme  bead  of  tiie  Ju- 
dicial branch  of  our  tripartite  system  of  gov- 
ernment Bvcb  system.  In  purity  and 
sanctity,  remain  perpetual  until  the  govem- 
ments  of  man  bum  aa  stubble,  and,  purified 
as  with  fire,  give  place  to  and  become  the 
universal  and  everlasting  kingdom  of  the 
living  and  eternal  God. 


(M  Va.  817) 

HALL  et  al.  T.  BATLIFF. 
<Sniffeme  Court  of  Appeals  of  ^Izginia.  July 
2,  1896.) 

Couutt  Tbbasuksr— Peogbhiixs  bt  Honmt  on 
DaFDTT's  Bond— Plbadino— VsRDicr. 

1.  On  a  proceeding  under  Code  1887,  {§  910, 
912,  by  motion,  by  a  county  treasurer,  on  notice, 
in  the  county  court,  against  his  deputy  and  sore- 
ties,  for  failure  of  the  deputy  to  pay  over  pro- 
ceeds of  or  account  for  the  tax  tickets  placed  in 
his  hands  for  collection,  tiie  notice  required  Is, 
by  proviBion  of  section         10  days. 

2.  Such  a  proceeding  being  a  mere  motion, 
pleas  are  not  necessary  to  the  giving  of  any 
proper  defense. 

3.  A  special  verdict  must  find  with  certain- 
ty all  the  tacts  necessary  to  enable  the  court  to 
render  judgment,  without  any  inference  of  facta 
from  facts  found,  and  it  is  improper  to  submit 
to  the  jury  questions  the  answers  to  which  will 
disclose  but  part  of  those  facts. 

Srror  to  circuit  court,  Buchanan  county;  W. 
ir.  Miller,  Judge. 

Proceeding  by  J.  M.  Batlltt  against  Hiram 
Hall  and  others.  Judgment  of  the  county 
court  for  plaintiff  rwas  aGQrmed  by  tbe  circuit 
court,  except  as  to  one  defendant,  and  defend- 
ants bring  error.  Reversed. 

H.  A.  Bouth  and  Evans  &  Dots(»i,  for  plain- 
tiffs in  error.  Bums  &  Ayers  and  B.  U  Fin- 
ney, for  defendant  In  error. 

BUCHAl^AN,  J.  A  county  treasurer  bas 
the  right  to  proceed  by  motion  upon  notice.  In 
the  county  court,  against  bis  deputy  and  his 
sureties,  for  the  deputy's  failure  to  pay  over 
the  proceeds  of  or  to  account  for  tax  tickets 
placed  In  his  hands  for  collection.  Code  18S7, 
H  910,  912. 

In  such  motion  tbe  notice  required  Is  10 
days.    Code,  i  3209. 

Tbe  motion  In  this  case  was  under  sections 
910,  912,  and  not  under  section  3211.  The 
county  court,  therefore,  properly  overruled 
the  motion  of  tbe  defendants  to  strike  thd  case 
from  the  docket  because  tbe  notice  of  tbe  mo- 
tion was  not  executed  15  days  and  filed  In 
the  clerk's  office  10  days  before  the  first  day 
of  the  term  of  the  court  to  which  it  was  given. 

The  order  of  tbe  court  shows  that  threo 
pleas  were  offered  and  filed,  yet  four  are 
copied  Into  tbe  record.  Wblcb  of  these  are 
tbe  pleas  admitted  does  not  appear.  Pleas 
Noe.  1  and  2  were  so  defectively  drawn  or  so 
badly  copied  that  It  is  Impossible  to  say  what 
defense  they  were  designed  to  raise.  No  is- 
sue appears  to  have  been  taken  upon  any  ol 
the  pleas,  tbou^  the  jury  w&s  awom  to  try 
the  Issue  Joined. 

Aa  the  proceeding  was  a  mere  motion;  form- 
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al  pIfiadlngB  wwe  not  lequlnd.  It  was  com* 
petent  for  tbe  defendants,  as  well  without  a* 
wltli  pleas,  to  make  xnj  proper  defense. 
Board  T.  Dmm,  27  Grat  60S,  621;  Buncb's 
Ex'T  T.  Flnrana  Oa,  86  Va.  452.  464.  10  a  BL 
532;  4  Minor.  Inst  (Ist  Ed.)  109a 

Upon  the  trial  of  the  cause  the  plaintiff 
moved  the  court  to  direct  the  jury  to  fbid  a 
special  verdict  upon  the  following  Interroga- 
tories: 

"(1)  Did  W.  J.  D.  Boothe  qualify  as  deputy 
treasurer  of  John  M.  Ratllff? 

"(2)  Did  W.  J.  D.  Boothe  execute  bond  to 
John  M.  RatlifT  as  such  deputy  treasurer? 

"(3)  Who  were  the  sureties  of  W.  J.  D. 
Soothe  as  such  deputy  treasurer  of  John  M. 
RaUlff? 

"(4)  What  amount  of  tickets  went  Into  the 
hands  of  W.  J.  D.  Boothe  as  mich  deputy 

treasurer?" 

The  defendants  objected  to  this  motion,  but 
the  court  overruled  their  objection,  and  di- 
rected the  Jury  to  answer  the  interrogatories. 
This  action  of  the  court  is  assigned  as  error. 

A  verdict  like  the  one  directed  and  found  In 
this  case  la  unknown  to  onr  practice. 

A  Jury,  says  Mr.  Minor,  "have  an  option.  In- 
stead of  flnding  the  negative  or  affirmative  of 
the  issue,  as  in  a  general  verdict,  to  find  all 
the  facts  of  tbe  case  disclosed  upon  the  evi- 
dence before  them,  and,  after  so  setting  them 
forth,  to  conclude  to  the  effect  following: 
That  they  are  Ignorant  in  point  of  law  on 
which  side  they  ought,  upon  these  facts,  to 
find  the  Issue;  that  if,  upon  the  whole  mat- 
ter, the  court  shall  be  of  opinion  that  the  Issue 
is  proved  for  the  plaintiff,  they  find  for  the' 
plaintiff  accordingly,  and  assess  the  damages 
at  such  sum,  ete.,  but,  if  the  court  be  of  an  op- 
posite opinion,  they  find  for  the  defendant" 
4  Minor,  Inst  (1st  Ed.)  751;  2  mdd,  Prac.  side 
pp.  896,  897,  note;  1  Rob.  Prac.  (Ist  Ed.)  372. 

In  McMichen  v.  Amos,  4  Band.  (Va.)  134,  It 
was  said  that  the  verdict  In  that  case  was 
"not  a  special  vMi3ict  in  the  usual  acceptation 
of  the  term,— a  verdict  flnding  all  the  facts 
supposed  to  belong  to  the  case,  and  referring 
to  the  court  the  decision  of  the  law  arising 
upon  those  f&cts.  The  Jury  do  not  profess  to 
find  all  the  facts  which  constitute  the  case. 
On  the  contrary,  tbe  finding  is  a  general  one. 
—that  the  plaintiffs  are  free  unless,  upon  a 
single  point  of  law  reserved,  the  court  shall 
be  of  opinicxi  that  the  law  Is  for  the  defend- 
ant There  can  be  no  difficulty  In  compre- 
hending the  true  nature  of  a  verdict  like  this, 
although  writers,  In  attempting  to  name  It 
may  not  have  been  fortunate  in  using  terms  of 
great  precision.  In  2  Tldd,  Prac,  It  is  said: 
"Another  method  of  flnding  a  species  of  spe- 
cial verdict  is  when  the  Jury  And  a  verdict 
generally  for  either  party,  but  subject  never- 
theless, to  the  opinion  of  the  court  atwve  on  a 
special  case,  stated  by  the  counsel  on  both 
sides,  with  regard  to  a  matter  of  law."  After 
quoting  what  Archbold  says  upon  the  same 


subject,  tbe  cooTt  adds:  "It  Is  not  tnaterlal 
whether,  with  one  of  these  writers^  we  caU 
thlB  proceedlns  %  spedea  of  qiedal  vetdict.* 
or,  with  tbe  other,  %  genual  verdicts  with  *a 
special  case.*  They  both  mean  the  same 
thing,— a  general  condnsion,  drawn  by  the 
Jury,  from  the  facts  In  favor  of  one  or  the  oth- 
er, subject,  however,  to  the  opinion  of  the 
court  as  to  the.law  arising  on  a  case  specially 
stated  by  the  Jury.  Such  a  general  conclusion 
for  one  party  nec^aarlly  carries  with  It  the 
Idea  that  that  party  must  prevail,  unless  the 
law  upon  the  special  case  refSerred  to  the  conrt 
shall  be  against  him." 

These  two  seem  to  be  the  on}y  classes  of 
special  verdicts  known  to  our  practice.  The 
verdict  directed  and  rendered  In  this  case  does 
not  belong  to  either,  and.  If  It  did,  was  clearly 
insufficient  to  antbozise  tbe  Jadgmeat  entered 
therein. 

The  motion  was  upon  a  bond  of  a  deputy 
treasurer  to  his  principal,  yet  there  was  no  di- 
rection to  find  the  tarma,  conditions,  nor 
amount  of  the  bond.  It  was  for  tbe  default 
of  the  deputy  in  not  paying  over  or  accountlug 
for  tax  tickets  placed  In  his  hands  for  collec- 
tion, yet  there  was  no  Inquiry  directed  to  as- 
certain whether  or  not  he  was  In  default. 
The  Jury  were  directed  to  ascertain  the 
amount  of  tax  tickets  that  went  into  his  hands, 
but  no  Inquiry  was  directed  as  to  the  amount 
of  tbe  tax  tickets  which  had  been  accounted 
for,  or  for  which  he  was  entitled  to  a  credit 
because  they  could  not  be  collected  (or  any  le- 
gal cause.  The  flnding  of  the  Jury  was  some- 
what broader  than  tlie  Interrogations  pro- 
pouuded,  but  not  full  enough  to  enable  the 
court  to  properly  render  Judgment  thereon. 

In  a  special  verdict,  all  the  facts  which  are 
necessary  to  enable  the  court  to  determine 
wtiether  or  not  the  plaintiff  is  entitled  to  re- 
cover must  be  found  with  certainty.  It  Is  an 
inflexible  rule  that  the  court  upon  a  special 
verdict  cannot  Infer  any  fact  from  those 
found.  1  Rob.  Prac  (old)  372;  4  BUnor,  Inst 
(1st  Ed.)  752.  and  cases  cited;  2  Tldd,  Prac 
side  p.  887,  note  A. 

The  defendants  moved  the  court  to  set  the 
verdict  aside,  but  the  conrt  overruled  the  mo- 
tion, and  gave  Judgment  for  the  plaintiff. 

Upon  the  writ  of  error  to  the  circuit  court 
the  Judgment  was  affirmed  as  to  all  the  de- 
fendants except  one  (William  Matney),  to 
whom  a  new  trial  was  granted,  to  be  had  Ui 
that  court 

The  circuit  court  ought  to  have  reversed  the 
Judgment  of  the  county  court  as  to  all  the  de- 
fendants, set  aside  the  verdict  granted  a  new 
trial,  and  retained  the  case  In  that  court  for 
further  proceedings  to  be  bad  therein.  Code, 
S  3487;  Smith  v.  Hutchinson,  78  Va.  es^; 
Wynn  v.  Henlnger,  82  Va.  172;  Pettit  v.  Cow- 
herd, S3  Va.  21,  1  S.  B.  392. 

For  this  error  its  Judgment  most  be  mreis* 
ed,  and  this  court  will  enter  socb  order  as  b 
ought  to  have  entend. 


Digitized  by 


Va.)  LOUISVILLE  A  N.  B.  CO.  v.  TAYLOB.  1013 


W  Ta.  S») 

liOUlSVlLLE  ft  N.  a  CO.  r.  TATLOB  et  aL 
(Snpreme  Cotitt  of  Appeal*  of  ^iglnlik  Jimo 

25.  1800.) 

JODaMBKT— JCDGB  AB  iBTEBaSnD  FHIMHi— GkMJD 

ON  Tjtlk 

1.  That  the  jndce  presiding  In  condemna- 
tion proceedings  wu  also  counsel  at  the  time 
for  one  of  the  parties  renders  the  judgment 
therein  voidable  merely,  and  not  yciA. 

2.  Equity  has  do  jnriBdietion  to  set  aside  a 
jndrmen^  in  condemnation  proceedings,  thowh 
Toid,  as  a  clond  on  title,  where  the  par^  ask- 
ing for  aoeh  relief  ia  out  of  posaession. 

Appeal  from  drcnlt  conr^  Lee  county;  H. 
L.  K.  MorlsoD.  Judge. 

Bill  b7  one  Taylor  and  others  against  the 
IjOuisrUle  &  Nashville  Railroad  Company. 
There  was  a  decree  for  complainant!,  and  de- 
fendant appeals.  Beveraed. 

Duncan  ft  Hyatt  and  B.  IL  Fnltni,  for  19- 
pellant  A  L.  Pzldemore  and  J.  H.  Fnltxn, 
for  appelleeB. 

BUCHANAN,  J.  The  appelleea  filed  tlielr 
bai  in  the  drcnlt  court  ctf  Lee  coonty  to  on^ 
nnl  and  set  aside  proceedlngB  tautltated  In 
tbe  county  court  of  that  connty  by  the  appe- 
lant for  the  purpose  of  condrannlng  a  rlg^ 
of  way  throus^  their  lands,  under  chapter  46 
of  the  Code. 

The  ground  upon  which  Xheg  base  ihelr 
right  to  the  relief  prayed  for  and  granted 
them  by  the  dzcnlt  court  Is  that  the  jodgo 
of  the  county  court  was  the  counsel  cA  tbe 
appellant  In  those  proceedings  at  Xb»  same 
time  that  he  was  entering  orders  In  tbe 
eanse. 

Tbe  record  shows,  and  it  Is  admitted,  that 
during  the  time  these  proceedings  were  pend- 
ing in  Us  court  he  was  the  counsel  of  the 
appellant,  and  entered  all  the  orders  In  tlie 
cause  except  the  final  one: 

It  also  appears  that  after  tbe  commission- 
ers  who  wei:e  appointed  to  ascertain  the* 
eomi>en8atIon  and  to  assess  the  damages  for 
tbe  right  of  way  throngh  the  lands  of  appe- 
lant bad  made  ttatir  report  to  the  court,  tbe 
Judge  of  the  court  was  unwilling  to  act  upon 
It,  but  at  the  special  instance  and  nrgent  re- 
quest of  T.  A  Taylor,  tbe  husband  of  the 
adult  appellee,  and  the  guardian  of  tbe  In- 
fant appellees,  be  entered  an  order  c<mflnn- 
Ing  tbe  report  allowing  the  damages  assessed 
to  be  paid  Into  court,  and  appointing  a  com- 
missioner to  ascertain  what  persons  were  en- 
titled to  the  fund,  and  In  what  iH»portI<m. 

Tbe  commissioner  reported  that  the  appel- 
lees were  entitled  to  the  damages  assessed, 
and  how  much  was  due  each.  Tbis  report 
was  confirmed,  tbe  money  ordered  to  be  paid 
to  the  parties  entitled,  and  the  report  <»t  con- 
demnation and  tbe  report  of  tbe  commis- 
sioner, ascertaining  to  whcnn  tbe  mon^  was 
due,  w«e  ord«»d  to  be  recorded.  This  <»- 
der  was  entered  by  another  Judge,  the  toaaet 
Judge  having  In  the  meantime  resigned. 

The  damsgfs  assessed  were  paid  by  the 
appelant  to  lir.  Taylor,  tbe  husband  of  the 


adult  ai^eiee,  presumably  taw  agent,  as  no 
objection  is  made  on  that  account,  and  to 
him  as  the  guardian  of  tbe  Infant  axipellees. 

Sections  8(M9,  81S1,  and  8817  of  tbe  Code 
provide,  among  other  things,  how  a  case  may 
be  tried  in  which  a  connty  Judge  is  so  situat- 
ed as  to  mder  it  Improper  In  his  Judgment 
for  bim  to  decide  such  cause,  or  to  preside 
at  the  trial  tfaerettf: 

Section  8129  provides,  among  other  things, 
that  a  connty  Judge  may.  If  be  be  a  licensed 
attomsy,  appear  as  attorney  at  law  In  any 
case  not  pending  In  his  court,  or  which  can- 
not be  carried  Into  or  taken  from  It  by  ap- 
peal or  otherwise. 

Our  statutes  recognise  the  fact  that  there 
may  be  cases  pending  In  the  court  over 
wbldi  tbe  judge  presides  which  it  would  be 
impvoper  for  blm  to  decide  or  to  preside  sx 
tin  trial  of.  They  also  prohibit  a  Judge  from 
dtring  certain  things  which  might  be  incon- 
sistent witb  the  perfonnjuice  of  his  duties  as 
Judge.  But  we  hare  no  statute  which  ez- 
inessly  iwortdes  that  .a  Judge  shall  not  sit 
in  a  case  In  Which  be  Is  or  has  been  counse, 
or  that  declares  what  effect  BbaB  be  girea  to 
bis  acts  if  be  does  so  sit.  In  what  cases  a 
Judge  is  disqualified  frcvn  sitting  by  reason 
interest  or  any  other  cause  from  whlcb  it 
Is  presumed  ha  will  be  partial  to  one  of  tbo 
suitors,  and  the  effect  to  be  given  to  bis  ac- 
tion it  be  does  sit  wboi  so  disqualified,  are 
to  be  detmrmined  in  this  state  by  the  ndes  of 
the  common  law. 

That  DO  <me  should  be  Judge  In  a  cause  In 
which  be  had  an  Interest  was  so  Inflexible 
and  manifestly  Just  that  it  was  said  by  Lord 
Coke  that  eren  an  act  of  partlament  which 
allowed  a  man  to  be  judge  In  his  own  cs.u8e 
would  be  against  natural  equity,  and  Told  In 
Itself.  And  this  maxim,  says  Judge  Oooley, 
applies  in  all  cases  where  judicial  functions 
are  to  be  ezendsed.  and  excludes  all  who  are 
Interested,  taowerer  remotely,  from  taking 
part  In  their  exercise.  Oooley,  Const  Llm. 
(4tb  Ed.)  51A  . 

The  Judge  of  the  county  court  wss  express- 
ly forblddrai  by  statute  from  acting  as  coun- 
sel in  the  case.  Code,  I  3128.  The  proceed- 
ings could  (Hoiy  be  instituted  In  his  court  It 
alone  bad  Jurisdtetlcm  of  the  esse.  Id.  c.  46; 
I  1074. 

He  ought  not  to  have  become  counsel  in  the 
case  while  judge  of  the  court;  but,  baring 
done  so,  be  was  dearly  dlsquaUfled  from  sit- 
ting In  the  cause. 

Generally,  In  the  statn  where  there  axe 
statutes  expressly  {ffohilriting  a  judge  ftvun 
sitting  In  a  case  wliere  he  Is  Interested,  or  re- 
lated to  the  parties  within  certain  degrees, 
or  In  which  he  has  been  counsel.  It  seems  tc 
bare  been  held  that  tbe  judge  had  no  Jurisdic- 
tion of  tbe  case,  and  bis  action  was  ToId.  At 
common  law,  howerer.  It  seems  to  be  well 
settled  that,  while  no  judge  ought  to  act 
where,  from  Interest  or  any  other  cause,  he 
Is  disqualified,  yet  his  action  In  such  a  cms 
Is  regarded  as  an  Irregularity  or  error,  >ot 
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affecting  hia  jurtedlction,  and  to  be  corrected 
hy  vacating  or  reversing  bis  action,  except 
In  cases  of  thoae  Inferior  trlbnnala  Crom  wUch 
DO  appeal  or  vrit  of  oror  Ilea. 

In  tbe  case  of  Dimes  v.  Canal,  3  £L  I4.  Gaa. 
759,  npon  appeal  to  the  house  of  lords,  one  of 
the  qnestlons  dlscuased  was  whether  a  de- 
cree entered  by  Lord  Ghanc^or  Cottenham 
In  a  case  In  which  he  waa  Interested  was  void 
or  Toldable.-  It  was  held  that  the  acta  of  a 
dlsqnallfled  Judge  were  not  void,  bat  ToldaUe 
only;  that  It  would  create  great  confusion 
and  IncouTenience  If  they  were  held  to  be 
Told;  that  the  objection  to  the  Judge  jnlght  be 
one  of  which  the  parties  acting  under  bis  or^ 
dera  might  be  totally  ignorant  till  the  mo- 
ment of  the  trial  of  an  action  of  trespass  for 
some  act  dtxie  under  them.  The  judges  con- 
sulted all  agreed,  said  Lord  Brougbam,  that 
"the  decree  is  not  void,  but  voidable;  never- 
theless that  it  Is  to  be  avoided  when  brought 
nnder  review  and  upon  objection  taken." 

Lord  Campbell  said:  "No  one  can  suppose 
that  Lord  Cottenham  could  be  In  the  remotest 
degree  Influenced  by  the  Interest  that  he  bad  In 
this  concern;  bnt,  my  lords,  it  is  of  the  Last  im- 
portance that  the  maxim  tluct  no  man  Is  to  be  a 
judge  In  his  own  cause  should  be  held  sacred, 
and  that  it  Is  not  to  be  confined  to  a  cause 
In  wblcb  he  Is  a  party,  but  applies  to  a  cause 
in  which  he  has  an  Interest  Since  I  tiave 
had  the  bonor  to  be  chief  Justice  of  the 
queen's  bench,  we  have  again  and  again  set 
aside  proceedings  In  Inferior  tribunals  be- 
cause an  Individual  who  tiad  an  interest  In  a 
cause  took  part  In  the  decision,  and  it  will 
have  a  most  salutary  Influence  on  these 
tribunals  when  it  Is  known  that  this  high 
court  of  last  resort,  In  a  case  In  wtilch  the 
lord  chancellor  of  England  had  an  Interest, 
considered  ttiat  his  decree  was,  on  tliat  ac- 
count, not  according  to  law,  and  was  set 
aside.  This  will  be  a  lesson  to  Inferior  tri- 
bunals to  take  care  not  only  that  in  their  de- 
crees they  are  not  influenced  by  personal  In- 
terest, but  to  avoid  the  appearance  of  labour- 
Irg  under  such  an  influence." 

The  proceedings  in  such  cases  are  good  and 
valid  until  set  aside  npon  motion  (where  mo- 
tion win  He)  by  the  cotu^  in  which  they  were 
had,  or  until  reversed  upon  appeal  or  error 
by  an  appellate  court  Phillips  v.  Eyre,  L.  R. 
6  Q.  B.  1;  Steams  v.  Wright,  61  N.  H.  600; 
In  re  Cottle,  5  Pick.  482;  7  Rob.  Prac.  113- 
115;  Freem.  Judgm.  S  145. 

The  county  court  had  Jurisdiction  of  the  case, 
both  of  the  subject-matter  and  the  parties. 
Tbe  land  aougbt  to  be  condemned  for  the  pur- 
poses of  the  appellant  was  situated  In  that 
County.  Tbe  appellees  were  the  tenants  of  the 
freehold.  The  adult  appellee  and  guardian  of 
the  infants  were  made  parties  to  the  proceed- 
ings, as  required  by  statute,  which  says  no- 
tice of  the  proceedings  shall  be  served  "on  the 
tenant  of  the  freehold,  or  bis  guardian  or 
committee."  Code,  9  1075.  The  guardian  rep- 
resented the  infants.  They  were  not  required, 
onder  the  atatute,  to  be  parties  to  the  pro- 


(Va. 

ceedlng.  The  proceedings  had  are,  th^e- 
fore,  concliisiTe  upon  the  partiea,  however  ei^ 
roneouB  they  may  be,  until  set  aside  or  re- 
versed In  tbe  manner  provided  by  law. 

Bnt^  even  If  the  i»roceedings  of  the  county 
cpurt  were  void,  a  court  of  equity  would  have 
no  Jniisdletlai  to  >et  them  aside  under  the 
facts  of  this  case.  The  bill  admits  that  the 
appellant  la  In  possession  of  tbe  land  sought 
to  be  condemned  for  its  use.  This  being  true, 
the  appellees  cannot  come  Into  a  court  of  equl- 
ty  to  have  tbe  condemnation  proceedings  de- 
clared null  and  void  because  they  constitute 
a  cloud  upon  their  title.  A  court  of  equity 
in  this  state  has  no  Jurisdiction  to  remove  a 
cloud  upon  the  title  to  land  where  the  party 
who  asks  for  the  relief  la  out  of  possession. 
Otey  V.  Stuart,  91  Va.  714,  22  S.  E.  513,  and 
cases  cited. 

He  has  a  complete  remedy  at  law  In  an 
action  of  ejectment  for  the  recovery  of  the 
.land.  Void  judicial  proceedings  neither  bar 
nor  bind  any  one.  Freem.  Judgm.  S  117. 

Neither  has  it  Jurlsdicticm  upon  any  other 
ground,  for  a  court  of  equity  does  not  inter- 
fere with  Judgments  at  law  unless  the  com- 
plainant haa  an  eqnitaUe  d^ense  of  which  he 
could  not  avail  hlmaeU  at  law,  or  had  a  gobd 
defense  at  law  which  he  was  prevented  from 
availing  Ums^  of  by  fraud  or  accident  un- 
mixed with  negligence  in  himself  or  his 
agents.  Knox  Co.  v.  Harshman,  133  U.  S. 
162,  10  Sup.  Ct  257.  No  such  allegations  arc 
made  In  the  bill,  and,  if  they  were,  there  is 
no  pnot  to  sustain  them. 

It  Is  claimed  In  the  bUl  that  the  compensa 
tiott  and  damages  allowed  were  altogether  in- 
adequate; but  there  Is  no  proof  whatever  of 
this.  No  injury  is  shown  to  have  been  dont' 
the  appellees.  Courts  of  equity,  In  the  few 
cases  where  they  have  Jurisdiction  to  Inter- 
fere with  Judgments  at  law,  never  do  so  ex- 
cept where  It  Is  shown  that  liojustlce  has  been 
done  the  party  complaining. 

We  are  of  opinion  that  the  decree  appoOed 
firom  muat  be  reversed,  and  sncn  decree  en- 
tered as  the  trial  court  ought  to  tkave  enter- 
ed, dismissing  the  bUL 


ORR  et  al.  T.  OOODLOB  et  aL 
(Supreme  Court  of  A)H>eals  of  '^zsinla.  June 
25.  1806.) 

FlLSS  RlFBBSBHTATIOITS— IXTBHTloaa. 

In  an  action  to  enforce  a  vendor's  Hen, 
where  defendant  by  way  of  cross  bill,  pleaded 
that  the  vendoi  tiad  induced  the  purc&ise  by 
ftaudulently  representing  that  fiaanriaJ  ar- 
rangements had  oeen  made  to  conBtmct  certain 
improvements,  proof  of  reiiresentations  tli&t 
Improvements  would  be  made  is  insnfficieDt, 
since  It  shows  merely  representations  as  to  in- 
tention, and  not  as  to  existing  facts. 

Appeal  from  circuit  court.  Wise  conntr; 
W.  T.  MiUer,  Judge. 

Action  by  W.  T.  Goodloe,  trustee,  and  oth- 
ers, against  CL  D.  Orr  and  others.  There 
was  Judgment  for  plalntUb;  and  dtfendanta 
appeal.  Affirmed. 
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E.  M.  Fnlton.  for  appellanta.  J.  F.  Bollltt, 
Jr.,  and  Duncan,  Matbews  &  Haynor,  for 

appellees. 

KEITH.  P.  The  bin  filed  tn  this  case 
shows  that  In  May,  1800,  W.  T.  Qoodloe, 
trustee,  sold  to  C.  D.  Orr  and  R.  E.  Litton 
a  lot  of  ground  in  plat  A  of  the  Sulphur 
Springs  addition  of  Bigstone  Gap,  Va.,  for 
the  sum  of  $S00,— one-third  in  cash,  and  the 
residue  payable  In  two  Installments,  at  9 
and  18  months,  evidenced  by  negotiable 
notes  payable  at  the  Bank  of  Bigstone  Gap, 
Va.  On  the  16th  of  May.  1800,  Goodloe  exe- 
cuted a  deed  for  the  lot,  with  covenants  of 
general  warranty,  and  reserved  a  Uen  to 
secure  the  deferred  payments.  His  bill  avers 
that  there  Is  a  balance  due  him  upon  the 
purchase  price  of  this  lot,  and  he  asks  that 
C.  D.  Orr  and  R.  B.  Litton  be  made  parties 
defendant,  that  they  be  required  to  answer 
same  on  oath,  and  that  a  decree  be  given 
him  for  what  may  appear  to  be  due  him. 
Orr  and  Litton  filed  their  answer,  which  was 
treated  as  a  cross  bill.  In  it  they  admit  the 
purchase  of  the  lot  as  set  out  In  the  bill, 
but  they  aver  that  they  were  induced  to 
buy  by  reason  of  the  false  and  fraudulent 
representations  made  to  them  by  those  inter- 
ested In  the  sale  of  the  lots,  and  for  whom 
Goodloe.  the  plalntUT,  was  acting  as  trustee. 
The  repr^ntations  relied  on  are  that  the 
respondents  were  assured  that  their  vendors 
"would  build,  as  soon  as  it  could  be  done, 
a  substantial  bridge  across  Powell's  river 
from  said  Sulphur  Springs  addition  to  the 
land  on  which  the  L.  &  N.  R.  R.  depot  Is 
situated;  that  they  had  made  financial  ar- 
rangements, and  would  buUd,  as  soon  as  it 
could  be  done,  a  large  and  commodious  ho- 
td  on  a  certain  knoll  in  said  Sulphur  Springs 
addition;  that  they  had  made  flnpnpial  ar- 
rangements to  continue  the  grading  of 
streets,  and  would  continue  the  grading." 
The  respondents  aver  that  all  of  these  rep- 
resentations were  false  and  fraudulent;  that 
no  financial  arrangements  had  been  made, 
nor  was  there  any  intention  to  complete  said 
Improvements,  or  any  of  them,  at  the  time 
the  representations  were  made,— and  they 
further  aver  that  these  representations  con- 
stitnted  the  inducement  which  led  them  to 
purchase  the  lot  In  the  bill  mentioned,  with- 
out which  they  never  would  have  made  the 
purchase.  Goodloe,  trustee,  answered  this 
cross  bill,  and  denies  all  of  Its  material  al< 
legations. 

Depositions  were  taken,  from  which  it  ap* 
pears  that  the  persons  for  whom  Goodloe 
was  acting  as  trustee  did  represent  that  a 
substantial  bridge  would  be  built  across  the 
river,  that  an  hotel  would  be  erected,  and 
that  the  streets  would  be  graded  substan- 
tially as  is  claimed  in  the  cross  bill  of  the 
defendants  Orr  and  Litton;  but  the  proof 
falls  to  show  that  there  were  any  repre- 
sentations as  to  any  financial  arrangements 
iiavlng  been  made  or  entered  Into,  as  cbar> 


ged  In  the  cross  bllL  The  only  representa- 
tion of  an  existing  fact  which  la  set  out  in 
the  cross  bill  is  the  averment  that  the  de- 
fendants were  assured  that  financial  ar- 
rangements had  been  made,  and  as  to  this 
averment  there  is  no  proof.  With  respect 
to  the  representation  that  an  hotel  would  be 
erected,  that  a  bridge  would  be  built,  and 
that  streets  would  be  graded,  they  were 
but  the  expression,  at  most,  of  an  existing 
purpose,  and  not  a  representation  of  an  ex- 
isting fact.  In  the  case  of  Watklns  v.  Land 
Co..  02  Va.  — ,  22  S.  E.  554,  which  was  an 
action  at  law.  It  is  said:  "A  misrepresenta- 
tion, the  falsity  of  which  will  afford  a 
ground  of  action  for  damages,  must  be  as  to 
an  existing  fact  It  must  be  an  afflrmative 
statement  or  affirmation  of  some  fact,  in 
contradistinction  to  a  mere  expression  of 
opinion,  which  ordinarily  Is  not  presumed  to 
deceive  or  mislead."  In  that  case  two  pleas 
were  rejected  which  averred  that  the  plain- 
tlfB  represented  at  the  time  of  the  sale  that 
certain  valuable  improvements-— to  wit,  ho- 
tel, store,  factory,  and  other  manufacturing 
plants— would  be  erected,  and  that  an  elec- 
tric railroad  would  be  constructed,  near  the 
property,  which  would  greatly  increase  the 
value  of  the  lots;  that  these  representa- 
tions were  false;  that  the  Improvements 
had  not  been  made;  and  that  the  lots  had 
consequently  become  of  little  value.  It  will 
be  seen  that  the  representations  in  that  case 
were  Identical  In  character  with  those  relied 
ui>on  here.  It  is  true  that  in  the  case  just 
cited  the  first  plea  was  admitted,  because, 
while  it  did  not  allege  any  fraud  or  misrep- 
resentation, it  did  allege  that  "at  the  time 
of  making  the  writing  sued  on,  and  con- 
temporaneously with  the  contract  of  sale, 
and  as  a  part  thereof,  the  plalntifl.  In  consid- 
eration that  the  defendant  would  purchase 
the  lots,  undertook,  and  then  and  there 
faithfully  promised  the  defendant,  that  there 
should  be  constmcted  and  built  upon  '«aid 
company's  lands,  and  near  the  lots  sold,  an 
hotel  to  cost  not  less  than  $50,000;  that  the 
defendant,  relying  upon  this  promise  and  un- 
dertaking of  the  plalntlfF,  did  buy  the  lots 
and  execute  the  writing  sued  on;  that  the 
plaintiff  did  not  perform  Its  promises;  and 
that  by  reason  of  the  breach  he  has  suffered 
damage  to  the  amount  of  $000."  That  was 
a  perfectly  good  plea  of  set-ofF,  and  this 
court  held  that  it  had  been  Improperly  re- 
jected by  the  circuit  court  The  opinion  In 
that  case  goes  on  to  say.  In  respect  to  that 
plea,  that  if  it  can  be  **Bupported  by  legal 
proof  the  defendant  would  be  entitled  to  re-' 
coTer."  Of  this  there  can  be  no  doubt,  and 
the  court  emphasizes  the  character  of  the 
evidence  required  in  order  to  exclude  the 
idea  that  a  contract  In  writing  could  be 
altered  or  varied  by  '  proof  of  a  contem- 
poraneous verbal  understanding  or  agree- 
ment The  law  is  so  clearly  stated  In  the 
case  Jnst  referred  to  that  any  further  dta^ 
tion  of  anttaotl^  would  seem  to  be  unnec- 
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essary.  Tlils  court  has,  howerer,  Btm  more 
recently  reaffirmed  thla  statement  of  the 
law,  in  the  caae  of  ImprOTement  Oa  t. 
Brady.  92  Ya.  — ,  22  S.  E.  816,  In  which 
the  Tl^nla  anthorlttes  upon  the  subject 
are  considered.  It  is  there  said  that  "the 
misrepresentations  which  will  sustain  an  ac- 
tion of  deceit,  or  plea  at  law,  or  bill  for  the 
rescission  of  a  contract,  mnst  be  posltlTto 
statements  of  fact,  made  for  the  pnipose  of 
procuring  the  contract;  that  they  m«st  be 
untrue;  that  they  are  material;  and  that 
the  party  to  wbom  they  were  made  relied 
upon  them,  and  was  Induced  by  them  to  en- 
ter  into  the  contract"  Among  the  cases 
there  relied  upon  is  Grim  t.  Byrd,  32  Grat 
293,  which  Is  sometimes  cited  as  authority 
for  the  proposition  that  a  misrepresentation 
of  matter  of  opinion  will  warrant  the  rescis- 
sion of  a  contract;  but  a  easeful  examina- 
tion of  that  case  will  show  that  the  mla- 
representations  for  which  the  contract  was 
set  aside  were  not  only  representations  of 
fact,  but  made  by  one  who  had  peculiar 
means  of  knowledge  as  to  their  truth  or 
falsity.  The  representations  in  this  case 
were  not  representations  of  existing  facts, 
but  were,  at  most,  expressions  of  opinion  that 
the  Improvements  mentioned  would  be 
made.  We  are  of  opinion  that  there,  is  no 
error  In  the  decree,  and  it  Is  affirmed. 


(93  V«.  Z74) 

FAYBTTB  hAND  CO.     LOUISVILLE  & 
N.K.  CO, 

(Supreme  Court  of  Appeals  of  Tirginia.  Jnne 
25,  1896.) 

FDBLioATioit  or  SuHifo>(8 — Ukksowit  Pabtiks — 
Affidavit  —  Answer  —  Vsndor's  Lis«  —  Em- 

yOROBHBNT— CoKPOKATlOHB — CONVBTAKOCS  TO— 
BtaTCTB  or  UORTMAIK. 

1.  Code,  S  3230,  provides  that  where  the 

bill  fltatea  that  there  are  or  may  be  persons  in- 
tereated  in  the  sabject  to  be  disposea  of  whose 
names  are  unknown,  and  makes  such  persons 
parties  1^  the  general  description  of  "parties 
unknown,  on  affidavit  of  the  fact  that  said  par- 
ties are  unknown,  an  order  of  publication  mav 
be  entered  against  snch  nnknown  parties.  Held, 
that  an  affidavit  by  the  local  attorney  of  a  cor- 
poration complainant,  recitinfr  that  the  parties 
are  unknown  to  affiant,  is  Bufficient. 

2.  In  a  auit  to  enforce  a  vendor's  lien,  a  plea 
settine  forth  the  names  of  all  persons  interest- 
ed, alleged  in  the  complaint  to  he  unknown,  is 
Immaterial,  and  therefore  is  properly  rejected. 

3.  In  a  suit  to  enforce  a  vendor's  lien,  com- 
plainant is  entitled  to  a  personal  Judgment  for 
the  full  amount  of  the  unpaid  purchase  price, 
and  not  merely  for  the  balance  remaioing  due 
after  crediting  the  proceeds  from  the  sale  of  the 
land. 

4.  Code  18S1,  1  1078,  Umiting  the  quantity 
of  land  to  be  held  br  rauroads,  does  not  rendei 
void  a  conveyance  m  excess  of  snch  quantity; 
and  the  company  may,  before  proceeoingB  are 
Instituted  by  the  state  to  forfeit  its  title,  convey 
an  indefeasible  title  to  another. 

6.  Where  land  is  conveyed  to  a  corporation 
in  excess  of  the  quantity  it  is  authorizea  by  its 
charter  to  hcdd,  the  only  remedy  Is  by  proceed- 
ings agalnat  the  eorporatloa  to  forfeit  ns  chat^ 
ter. 

&  Tike  rtatnte  of  mortmain  is  not  In  force 
In  Ybvinia. 


Appeal  from  clrcnlt  court,  Wise  county; 
H.  &  K.  Uorison,  Jndge. 

Bill  by  the  LooisTlUe  &  NashvUIe  Railroad 
Company  against  the  Fayette  Land  Com- 
pany and  others.  There  was  a  decree  tor 
complainant,  and  the  defendant  land  com- 
pany appeals.  Affirmed. 

Bums  &  Fulton,  J.  H.  FulbHi,  B.  Tate  Ir- 
vine^ and  B.  CL  Ulnor^  for  appellant.  J.  F. 
Bullitt,  Jr.,  and  H.  a  IfoDowdl,  Jr„  Cor  m»- 

pellee. 

KEITH,  P.  On  the  24th  of  February, 
1888,  James  M.  Flanary  and  wife  conveyed 
to  H.  M.  Smith,  agent,  a  tract  of  land  In 
Wise  county,  Ya.,  lu  the  town  of  Big  Stone 
Gap,  containing  830  acres,  for  the  sum  of 
$35,000,  of  which  (12,000  was  paid  In  cash, 
and  the  residue  to  be  paid  in  Installments 
on  or  before  February  24,  1889.  In  this 
transaction.  Smith  was  acting  as  the  agent 
for  the  LouLsvllle  &  Nashville  Railroad  Com- 
pany, and  the  money  received  by  him  was 
the  money  of  that  company.  By  deed  dat- 
ed March  8,  1890,  the  LouIsvlUe  &  Nashville 
Railroad  Company  conv^ed  to  the  Fayette 
land  Company  this  tract  of  land,  with  a 
reservation  Of  a  right  of  way  and  depot  site, 
for  the  consideration  of  $180,000,-^,000 
to  be  paid  In  cash;  $00,000,  with  6  per  cent, 
interest,  to  be  paid  on  the  Sth  day  of  March, 
1891;  and  $60,000,  with  like  Interest,  to  be 
paid  on  the  8th  day  of  March,  1892.  Vot 
the  deferred  payments,  the  Fayette  Land 
Company  executed  Its  promissory  notes,  and 
the  vendor  retained  a  lien  on  the  land  con- 
veyed. The  deed  contained  covenants  of 
general  warranty;  that  the  property  con- 
veyed was  free  from  Incumbrance;  that 
the  grantor  had  a  right  to  convey;  that  It 
had  done  no  act  to  Incumber  the  same;  for 
quiet  possession;  and  for  further  assuran- 
ces. The  deed  recites  that  It  Is  the  same 
land  conveyed  by  Flanaiy  and  wife  to  H. 
M.  Smith,  agent,  described  in  tbe  deed  of 
May  10,  18SS,  and  H.  M.  Smith  united  In  the 
deed  for  the  purpose  of  conveying  to  the 
Fayette  Land  Company  any  Interest  that  he 
had  in  said  loud.  This  deed  was  duly  ac- 
knowledged, and  was  recorded  In  Wise  coun- 
ty, June  2,  1800.  Flanary  and  wife  have 
been  paid  in  full,  but  the  Fayette  Land 
Company  has  never  paid  anything  beyond 
the  cash  payment  of  |G0,000.  On  the  2d 
day  of  December,  a  subpoena  In  chanceiT 
was  Issued  by  the  clerk  of  the  circuit  court 
of  Wise  county,  snmmonlntr  the  Fayette 
Land  Company,  DlUard,  Boblnson,  Ould, 
and  Marston  to  appear  and  answer  a  bill  to 
be  exhibited  against  thm  by  the  Louisville 
&  Nashville  Railroad  Company.  At  the 
time  of  .the  institution  of  the  suit,  an  affida- 
vit was  made  before  a  notary  public  by  B. 
C  McDowell,  <Hie  of  the  attorn^  of  the 
LotdsTlUe  A  Nashville  Railroad  Company, 
recttlns  that  **thm  are  nnmerow  persons, 
as  affiant  belierea,  who  have  bought  from 
the  Fayette  Land  Company  portiona  of  the 
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330  acns  of  land  In  Big  Stone  Gap,  Va.,  who 
are.  except  aa  stated  In  the  orl^nal  bill  of 
complainant  in  the  above-styled  cause,  to 
affiant  tmknown,  and  also  that  there  are  and 
may  be  other  persona  Interested  In  and  hav- 
ing liens  on  parts  of  said  land  who  are  un- 
known to  affiant"  The  parties  named  In 
the  subpoena,  and  others,  under  the  descrip- 
tion of  **partte8  to  the  defendant  unknown," 
are  made  defendants  to  the  bUL  The  bill 
sets  oat  the  facts  as  they  have  been  hereto- 
fore stated  with  respect  to  the  purchase  of 
the  land  by  the  Looisvllle  &,  Nasbrille  RaU- 
road  Company,  and  Its  subsequent  sale  to 
the  I'ay«tte  Land  Company;  avers  that  the 
deferred  payments  evidenced  by  the  prom- 
issory note*  of  the  Fayette  Land  Company, 
though  doe  and  often  demanded,  have  nev- 
€e  been  paid;  that  the  defendant  baa  bever 
paid  any  state,  coonty,  or  town  taxes  or 
levies  on  the  land,  or  any  part  thereof;  and 
that  the  land  Is  now  incombered  by  the  liens 
of  the  commonwealth  of  the  county  of  Wise, 
and  of  the  town  of  Big  ^ttme  Gap,  for  de- 
linquent taxes  and  levies,  tt  charges  that, 
a  short  time  after  the  date  of  its  convey- 
ance to  the  Fayette  Land  Company,  the 
property  was  laid  off  into  streets,  alleys, 
blocks,  and  lots,  and  that  a  considerable 
number  of  the  lots  were  sold  to  various  par- 
ties. The  prayer  of  the  bill  Is  that  the  de- 
fendant company  may  be  required  to  pay 
the  sum  of  9iao,00(^  with  Interest  thereon. 
In  accordance  with  its  contract  The  de- 
fotdant  company  appeared,  and  filed  several 
motions,  a  plea,  demnrrer,  and  answer  to 
the  bill;  and  thereupon  such  proceedings 
were  had  that  the  clrcolt  court  of  Wlae 
county  entered  a  decree  on  the  18th  day  of 
April,  1883,  In  favor  of  the  plalnUCT  for  $120,- 
000,  with  Interest,  and  referred  the  cause  to 
a  commissions  to  take  an  account  of  the 
liens  pending  upon  the  land  In  the  bill  and 
proceedings  mentioned.  From  this  decree, 
an  appeal  was  allowed  by  one  of  the  Jndgee 
of  this  court 

The  first  asslgnmoit  of  error  is  to  the  re- 
fuaal  of  the  court  to  remand  the  cause  to  rules 
at  the  April  term,  1893,  because  the  case 
vras  not  properly  matured,  the  affidavits  as 
to  the  unknown  parties  not  being  sufficient 
,ne  specific  objection  taken  to  the  affidavit 
la  that  tt  fads  to  state  that  said  parties  are 
unknown,  but  merely  declares  that  they  are 
unknown  to  affiant  This  objection  is  not 
well  taken.  An  affidavit  Is  only  expected  to 
declare  what  la  known  to  the  party  making 
tt,  or,  where  an  absence  of  knowledge  is  re- 
quired to  be  shown  by  the  affidavit  as  In 
this  case,  that  there  Is  absence  of  knowledge 
upon  the  part  of  the  affiant  It  would  be 
Impossible  for  any  one  to  say  that  parties 
were  unknown  to  all  the  world.  It  Is  suffl- 
ci«it  if  they  are  unknown  to  the  affiant,  and 
the  affiant  la  <me  who  is  by  law  authorized 
to  make  the  required  affidavit.  The  lan- 
guage of  the  statute  (section  3230  of  the  Code) 
la:  "Whwe  the  bin  states  that  there  are  or 


may  be  persons  Interested  In  the  subject  to  be 
divided  or  disposed  of,  whose  names  are  un- 
known, and  makes  such  persons  defendants 
by  the  general  description  of  *parties  un- 
known,' on  affidavit  of  the  fact  that  the  said 
parties  are  unknown,  an  order  of  publlcatioa 
may  be  entered  against  such  unknown  par- 
ties." The  proceeding  here  was  therefore  In 
exact  accordance  with  the  letter  of  the  stat- 
ute. The  affidavit  of  a  corporation  must,  of 
necessity,  be  made  by  an  agent  The  stat- 
ute does  not  say  by  whom  the  affidavit  Is 
to  be  made,  but  declares  that  on  affidavit 
being  made,  certain  proceedings  -shall  be  bad. 
An  affidavit  by  the  local  attorney  of  a  corpo- 
ration would  seem  to  be  more  persuasive  as 
to  the  facts  stated  that  there  are  parties  in- 
terested who  are  unknown  than  a  like  affi- 
davit made  by  some  officer  of  the  plaintiff 
corporation,  residing.  It  may  be,  and  aa  in 
this  case  was  a  fact  at  a  place  remote  from 
the  locality  in  which  the  transactions  occur- 
red which  are  set  out  In  the  btU.  and  from 
the  land  Uens  upon  which  were  to  t>e  Inves- 
tigated and  adjudicated.  Upon  this  point. 
see  the  opinion  of  Judge  Lewis  in  the  case  of 
Benn  v.  Hatcher,  SI  Va.,  at  page  36.  The 
affidavit  was  sufficient,  and  the  motion  to  re- 
mand was  therefore  properly  overruled. 

The  second  error  asalgned  is  that  the  court 
rejected  defendant's  plea  setting  forth  in  full 
the  names  and  residences  of  an  parties  in- 
terested in  the  subject-matter.  The  peraona 
named  in  this  plea  had  already  been  made 
parties,  under  the  designation  of  "luirtiea  un- 
knovra."  They  had  a  right,  as  such,  to  ap- 
pear In  person  or  by  counsel,  and  file  their 
answers;  or.  If  they  failed  to  do  so,  then  they 
could,  under  section  3233,  appear  within  three 
years  from  the  entry  of  the  judgment,  decree, 
or  order  provided  fw  In  section  3282.  The 
plea  was  Immaterial,  and  was  therefwe  prop- 
erty rejected. 

The  third  assignment  of  error  la  to  the 
action  of  the  court  in  rendering  a  personal 
decree  against  the  petitioner.  The  position 
of  the  appellant  is  that  the  utmost  It  was 
proper  for  a  court  of  equity  to  do  was  to  aell 
the  land,  and  give  a  decree  for  the  balance 
remaining  due,  If  any,  after  crediting  the  ap- 
pellant with  the  proceeds  of  sale.  This  ques- 
tion is  disposed  of  in  the  case  of  Ayres  v. 
Robins.  30  Grat.  at  page  115.  In  that  case 
a  bill  was  filed  to  enforce  a  vendor's  lien  for 
the  balance  of  the  unpaid  purchase  money. 
The  defendant  demurred,  upon  the  ground 
that  equity  had  no  jurisdiction,  the  plalntUt 
having  a  complete  remedy  at  law  for  the  re- 
covery of  the  money  due.  The  court,  how- 
ever, said  (Judge  Burka  delivering  the  opin- 
ion) "that  an  action  at  law  by  the  vendor 
against  the  purchaser  on  an  executory  con- 
tract for  sale  to  recover  the  purchase  mcmey 
due  him  falls  short  of  what  be  is  euUtied  to. 
It  does  not  reach  the  whole  mischief  and  se- 
cure the  whole  right  of  the  vendor  in  a  per- 
fect manner.  He  may  have  his  judgment  In 
a  court  of  law,  and,  1^  execution,  pursue  the 
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personal  property  of  the  purchaser.  He  can 
go  no  further.  He  Is  mtitled,  under  bis  con-, 
tract,  to  more  perfect  relief.  He  has  not 
only  the  right  to  a  personal  judgment  against 
the  purchaser,  and  to  subject  his  personal  es- 
tate, which  he  may  do  In  a  court  of  law, 
but  he  has  the  right  to  subject  the  land  for 
which  the  purchase  money  Is  owing.  He  has 
a  lien  upon  It^  which  a  court  of  law  does  not 
recognize  and  cannot  enforce,  and  which  Is 
recognized  and  can  be  enforced  only  in  a 
court  of  equity.  In  the  latter  forum  he  Is  en- 
titled  to  a  personal  decree;  and,  at  the  same 
time  and  In  the  same  suit,  to  a  further  decree 
for  the  sale  of  the  land,  If  the  personal  decree 
be  not  satisfied."  This  plainly  asserts  the  Ju- 
risdiction of  a  court  of  equity  to  enter  a  per- 
sonal decree  under  the  circumstances  dis- 
closed In  this  record,  and  to  enter  a  further 
decree  for  the  sale  of  the  land  if  the  personal 
decree  be  not  satisfied.  It  seems  tfiat  no  ex- 
ecution has  been  issued,  and,  In  ordinary 
cases,  we  think  the  better  practice  is  that  an 
execution  should  not  be  permitted  to  Issue  un- 
til the  property  pledged  for  the  debt  has  been 
sold,  and  the  proceeds  of  sale  applied,  when 
an  execution  might  property  be  Issued  for  the 
portion  of  tbe  debt  remaining  unsatisfied.  In 
the  meantime  the  idaintiff  would  hare  the 
security  of  the  Judgment  and  the  right  to  Is- 
sue the  execution,  sbonld  drcnmBtances  arise 
to  Justify  It 

It  was  error  to  appoint  an  attorney  for  the 
plaintiff,  as  commissioner,  to  execute  the  de- 
cree for  an  account;  for  the  commlaaloner 
acts  In  a  judicial  capacity;  but  this  error 
was  corrected  by  the  decree  of  June  22, 1898, 
and  the  commissioner  first  appoilnted  was  re- 
moved, and  one  free  from  objection  named 
In  his  stead.  Of  the  powor  of  the  Judge  to 
make  such  a  decree  in  vacation  there  is  no 
doubt  See  section  3426  of  tbe  Code. 

Tbe  sixth  assignment  of  error  is  that  the 
court  erred  In  giving  Judgment  or  decree 
against  the  petitioner  In  the  then-exlstlng 
state  of  pleadbiga.  The  ^peUant  had  filed 
a  cross  bill,  to  which  the  appeDee  had  de- 
murred. This  demurrer  the  court  had  oy&c- 
ruled,  and,  tbe  appellant  contends,  had  there- 
by decided  that  It  was  entitied  to  a  rescis- 
sion of  the  contract  of  sale  set  xip  in  the 
bill.  But  this  Is  not  the  necessary  or  proper 
interpretation  ot  the  action  of  the  court  upon 
the  demurrer.  Upon  the  plea^ngs  and  proo^ 
the  court  was  of  opinion  that  the  plaintiff 
was  entiUed  to  a  personal  decree  against  the 
defendant  company  for  the  money  due  from 
It  It  was  at  the  same  time  of  opinion  that 
the  pleadings  and  proofs  rendered  an  order 
of  reference  neceaaaiy  to  the  proper  dlsposU 
tlon  of  the  cause.  It  thmfwe  did  botii.  It 
gave  a  decree  to  tbe  plaintiff  for  the  money, 
and  It  gave  an  order  of  reference  to  ascertain 
the  liens  upon  the  pnqierty  In  the  bill  de- 
Bcrlbedt  their  amounts,  and  prloritieB.  In  this 
there  was  no  error. 

Another  error  assigned  is  that  the  court 
decreed  a  sale  of  the  land  without  having 


first  ascertained  the  Uens  binding  upon  it 
This  assignment  of  nror  Is  sufficiently  an- 
swered by  the  decree  itself.  It  doefl  not  di- 
rect a  sale  of  the  land,  and  It  does  order  a 
report  of  the  liens,  with  a  view  to  Ita  aale 
at  some  future  period. 

These  preliminary  matters  having  been 
disposed  of,  we  come  now  to  the  seventh 
assignment  of  error,  which  is  that  the  court 
erred  in  giving  a  decree  against  the  appel- 
lant on  the  merits.  The  Louisville  &  Mash- 
Tllle  Railroad  Company  Is  a  Kentucky  cot- 
poration,  authorized  by  an  act  passed  at  the 
extra  session  of  1887  (page  19)  to  construct 
and  operate  a  line  of  railroad  In  Virginia. 
By  that  act  it  Is  made  snbject  to  aU  tbe 
limitations  and  restrictions  imposed  by  the 
laws  of  Virginia  upon  railroad  compamen: 
and  It  Is  contended  by  appellant  that  section 
1073  of  the  Code  of  1887  (which  is  as  fol- 
lows: "The  land  acquired  by  any  company 
Incorporated  for  a  work  of  internal  Improve- 
ment along  its  line  generally,  shall  not  ex- 
ceed one  hundred  feet  in  width,  except  In 
deep  cuts  and  fillings,  and  then  only  so  mucb 
more  shall  be  acquired  as  may  be  reason- 
ably necessary  therefor;  the  lands  which  it 
may  acquire  for  buildings  or  for  an  abutment 
along  Ita  line  ganasHlj,  shall  not  exceed  tbree 
acres  In  any  one  pared;  and  the  land  whii-li 
it  may  acquire  for  buildings,  or  other  pur- 
poses of  the  company  at  the  principal  ter- 
mini of  its  woi^  or  any  place  or  places  wltli- 
In  five  mQes  of.  such  termini,  shall  not  ex- 
ceed fifteen  acres  in  any  one  parcel;  but  lu 
the  case  of  a  railroad  company,  land  not  ex- 
ceeding forty  acres  In  any  one  parcel  may  hv 
acquired  for  Its  main  depots,  machine  shops, 
and  other  necessary  purposes  connected  witli 
the  bnslness  of  said  company")  rendoB  the 
appdlee  Incapable  of  acquiring  or  taking 
title  to  the  real  estate  set  out  and  described 
In  Its  bill,  and  tliat,  therefore,  no  title  passed 
from  It  to  the  appellant,  bnt  that  It  Is  or 
was  absolutely  void,  or  conveyed,  at  most  a 
defeasible  titie,  the  land  being  subject,  even 
in  the  hands  of  an  alioiee  from  tiie  railroad 
company,  to  be  escheated  to  the  common- 
wealth. It  may  be  conceded  that,  U  this 
were  a  bill  for  specific  p»f<Hinance  of  a  con- 
tract the  relief  would  be  denied.  See  Case 
V.  Kelly,  133  U.  S.  21<  10  Sup.  Gt.  216.  But 
such  Is  not  the  case.  The  agreement  of  the 
parties  has  been  fully  executed.  Section  106S 
declares  that  "every  cocporatton,  in  respect 
to  which  it  is  not  othrawise  provided,  slum 
have  perpetual  succession  and  a  common  seal; 
*  *  *  that  it  may  contract  and  be  contract- 
ed with,  purchase,  boid,  and  grant  estates, 
real  and  personal,  and  make  ordinances,  In- 
laws and  regulations  *  *  *  for  the  man- 
agement of  Ito  estates,  and  tbe  due  and  o»- 
derly  conducting  of  Its  affairs.*'  This  sectton 
Is  bnt  declaratory  ot  the  common  law.  Sec- 
tion 1070  declares:  "No  Incorpwated  compa- 
ny shall  hold  any  more  real  estate  than  Is 
propa  for  the  purposes  for  which  It  la  In- 
eorporated,"  etc.  This,  again.  Is  bnt  a  recoc- 
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nitlon  of  ttae  common-law  principle.  Section 
1072  provides  the  mode  in  which  a  company 
Incorporated  for  Internal  tmproTem^t  may 
enter  upon  lands  for  the  purpose  of  ezamiu- 
Ing  and  surr^lng  it.  Section  1078  has  al- 
ready been  quoted  In  full. 

That  the  conveyance  of  this  land  to  the 
Louisville  &  Nashville  Railroad  Company 
was  not  void  Is  abundantly  established  by 
authority.  In  the  case  of  Banks  v.  Poltlaux, 
S  Band.  130.  It  appears  that  the  baiuca  were 
by  their  charters  anthoilzed  to  htdd  sudi  real 
estate  "as  was  requisite  for  their  immediate 
accommodation  In  relation  to  the  convmloit 
transactlne  of  their  business."  Upon  the 
lands  purchased  by  the  banks  in  that  case 
they  proceeded  to  erect  buildings  tor  the 
transaction  of  their  business,  and.  <a  either 
aide  of  the  bnUdins  so  erected,  there  remain- 
ed a  vacant  space,  which  th^  sold  to  the  ap- 
pellee. He  filing  to  pay  aa  agreed,  the  bank 
filed  a  bin  for  specific  perfOTmance,  and  the 
chancellor  decreed  that  the  banks  had  ex- 
ceeded their  powers  Id  purchasing  and  selling 
the  property  In  question.  It  not  being  neces- 
sary in  relation  to  the  transaction  of  their 
business.  Vpoa  appeal  It  was  held  that, 
while  the  power  to  acquire  may  be  limited, 
restrained,  or  prohibited  either  by  the  charter 
creating  the  corporation  or  by  a  genial  law. 
8U<d)  was  not  the  effect  of  the  chart«»  In 
question,  because  the  acts  creating  the  char- 
ters are,  with  respect  to  the  quantity  of  real 
estate  which  they  were  capable  of  holding, 
only  directory.  "They  Imposed  no  penalty  in 
terma  They  do  not  dedare  the  purchase  by 
or  conveyance  to  the  banks  to  be  riAA,  nor 
rest  the  title  In  the  commonwealth,  or  any 
other  than  the  banks.  In  consequonce  of  such 
purchase  and  conveyance.  The  legal  title 
passed  to  the  banks  by  the  conveyance  to 
tbem,  and  their  conveyance  would  effectually 
transfer  that  title  to  any  other.  If,  in  making 
the  purchase  of  the  land  tn  question,  the 
banks  violated  their  charters,  the  corporation 
mteht,  for  that  cause,  be  dissolved  by  a  i»o- 
ceedlng  at  tbe  suit  of  the  commonwealth;  and 
eveo  in  that  case  it  seems  to  be  the  better 
f}|rinlon  that  the  property,  if  not  previously 
conveyed  to  some  other,  would  revert,  ifpon 
the  dissolution  of  the  corpomtlon,  to  the 
'grantw,  and  not  to  the  commonwealth.  But 
any  conveyance  made  1^  the  corporation  be- 
teae  Its  dissolution  would  be  eflFectual  to  pass 
Its  title.  The  banks  have  therefore  a  title 
which  tbej  can  conv^  to  tiie  appellee,  and 
which  would,  in  his  hands,  be  indefeasible. 
It  would  seem  extremdy  Inconvenient  If  ererj 
contractor  with  one  of  these  banks  could,  tot 
the  purpose  of  avoiding  his  contract,  Instltnto 
tbe  inquiry  whether  the  bank  had  vl(^ted 
Its  charter."  In  Bank  v.  North,  4  Johns.  Cb. 
870,  the  same  principle  la  recognized.  In 
Bank  v.  Matthews,  98  U.  &  621,  it  is  said: 
**Where  a  corporation  Is  incompetent  by  Its 
charter  to  take  title  to  real  estate,  a  convey- 
ance to  It  Is  not  void."  In  Mallett  v.  Slmp- 
■on.  M  M.  a  87,  It  waa  held  that»  although  a 


corporation  Is.forbldden  by  Its  charter  to  bold 
real  estate,  yet  a  deed  of  land  to  It  la  valid; 
"and  evenwhrai  the  right  to  acquire  real  prop- 
«ty  Is  limited  by  the  cliarter,  and  the  cor- 
poration transcends  Its  power  In  that  respect, 
a  conveyance  to  it  is  not  void,  tnit  only  the 
sovereign  can  object  It  Is  valid  until  as- 
sailed In  a  direct  proceeding  Instituted  by  tbe 
sovereign  for  that  purpose."  In  Bank  v. 
Whitney,  108  U.  S.  99.  the  bank  bad  taken  se- 
curity upon  real  estate  for  a  loan,  which  It 
was  prohibited  to  do  by  the  national  banking 
law.  Mr.  Justice  Field,  delivering  the  opin- 
ion, said  **tbat  the  statute  did  not  declare 
such  security  void,  but  was  gOait  on  the  sub- 
ject; tliat,  had  congress  so  Intended,  It 
would  have  been  easy  to  say  so,  and  It  can 
hardly  be  presumed  tiiat  this  would  not  .>mve 
been  done,  instead  of  leaving  the  question  to 
be  settled  by  the  uncertain  result  of  litigation 
and  Judicial  decision.'*  And  after  citing  nu- 
merous cas^  where  a  <Usregard  of  statutory 
prohibitions  has  not  been  held  to  vitiate  the 
contracts  of  parties,  but  only  to  authorize 
actions  by  the  government  against  them,  tiie 
court  held  tliat  tbe  iNrohlbitory  clauses  rt 
the  banking  law  did  not  vitiate  real-estate  se- 
curities token  for  loans,  and  that  a  disregard 
of  them  only  laid  the  association  open  to  pro- 
ceedings by  the  government  "That  ins-  al- 
ways been  the  punishment  prescribed  for  the 
wanton  violation  of  a  charter,  and  it  may  be 
made  to  follow  whenever  ttae  yxoiper  public 
authority  shall  see  fit  to  enforce  tte  a^lica- 
tlon."  In  Fritte  v.  Palmer.  182  U.  S.  282, 
10  Sup.  Ct  03,  It  is  said  Mr.  Justice  Har- 
lan "that,  wb^  a  corporation  Is  lammipe- 
tent  by  its  (Starter  to  take  a  title  to  real  es- 
tete,  a  conveyance  to  it  Is  not  void,  but  only 
voidable,  and  the  sovereign  alone  can  ob- 
ject It  Is  valid  until  assailed  in  a  direct  pro- 
ceeding Instituted  for  tliat  purpose."  The  text 
writers  are  to  tbe  same  effect  In  1  Beadh, 
Prlv.  Corp.  i  378,  It  U  said:  "No  party  except 
the  state  can  object  that  a  corporation  is 
holding  real  estete  tai  excess  of  Its  rights. 
Accordingly,  nnder  an  act  which  forbids  a 
foreign  corp«ati<^  to  *acqi^  and  hold'  real 
estate,  a  deed  of  conveyance  of  land  to  sneh 
corporatUm  is  not  void.  It  passes  ttw  titie, 
and  the  corporation  may  hold  tbe  land  subject 
to  the  comuHmwealth's  right  of  escheat  The 
commonwealth  alone  can  object  to  tbe  legal 
capacity  of  a  corporathm  to  hold  real  ratate. 
There  must  be  a  dlreot  proceeding  by  the 
state  tar  tbe  purpose  ot  vacating  the  deed." 
In  Thomp.  Corp.  S  579S,  It  is  said:  "Al- 
tbougb  a  corporation  may  be  dfsaUed  or  for- 
blddOL  tnm  bedding  land  at  all.  or  from  hold- 
ing land  for  particular  purposes,  or  from  bold- 
ing  land  bejn>nd  a  proscribed  Umlt.  yet,  if  it 
does  h61d  land  In  the  tace  at  such  dlsabtllUes 
or  prohiUUoDS,  Ite  title  wUi  be  goodt  exo^t 
as  against  tbe  state  alone,  and  tt  will  be 
deemed  to  have  a  good  title  until  ite  titie  la 
invalidated  in  a  direct  proceeding  instituted 
by  tbe  state  for  that  purpose."  And  in  sec- 
tion 6707  it  la  said:    •*Altbongta  the  stete 
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mlgbt.  In  a  direct  proceediiiff.  for  that  pur- 
pose, tiave  orerthrown  the  title  of  the  cor- 
poration, and  escheated  the  property  to  its 
own  nse.  yet,  not  having  done  so,  the  cor- 
poration may  In  the  meantime  convey  an  in- 
defeasible title  to  another,  of  whatever  estate 
In  the  lands  bad  been  conveyed  to  or  acquired 
by  It"  The  doctrine  that  the  state  alone  can 
interfere  seems  to  rest  upon  the  principle  Bog- 
ffested  In  Banks  v.  Poltlanx.  supra,  that  It 
would  be  extremely  Inconvenient  If  every  con- 
tractor with  corporations  might,  for  the  pur- 
pose of  avoiding  their  contracts,  be  permitted 
to  Institute  inquiry  as  to  violations  of  the 
charter.  It  is  a  question  which  concerns  pub- 
lic Interests,  and  the  state  alone  is  competent 
to  protect  and  defend  them.  Runyan  v.  Cos- 
ter's Lessee.  14  Pet  122;  Wroten's  Assignee 
V.  Armat  31  Ghlt  251. 

Snough  has  been  said  to  show  that  the 
conveyance  to  the  Ix>ul8vllle  &  Nashville 
Railroad  Company  was  not  void,  but  that  it 
served  to  vest  the  title  In  the  appellant  Is 
the  deed  voidable?  As  we  have  seen  In  dis- 
cussing the  first  branch  of  this  assignment 
of  error,  no  one  can  be  heard  to  question 
the  right  of  a  cmporatlon  to  acquire  and 
hold  real  estate,  except  the  state  by  which 
the  corporation '  was  created,  or  tMt  state 
within  whose  limits,  and  by  whose  permis- 
sion or  authority,  express  or  implied.  It  does 
business,  and  It  must  do  so  by  a  direct  pro- 
ceeding instituted  for  that  purpose. 

There  Is  much  plausibility  in  the  su^es- 
tlon  of  the  appellee  that  section  1073  was  de- 
signed to  prohibit  the  acquisition  of  real  estate 
by  means  of  the  exercise  of  the  right  of  em- 
inent domain,  or  by  "condemnation,"  as  It 
Is  called,  except  to  the  extent  and  within  the 
limits  and  In  the  mode  appointed  by  that  sec- 
tion. By  section  1068  corporations  are  anthor^ 
Ized  to  purchase  and  hold  real  estate  without 
any  limitation  whatsoever.  By  section  1070 
they  are  prohibited  to  "hold  more  real  estate 
than  is  proper  tor  the  purpcraes  for  which 
they  are  Incorporated.  In  order  to  give  full 
effect  to  these  sections,  as  well  as  to  section 
1073,  there  is  much  room  to  contend  that  the 
first  regulates  the  acquisition  of  real  estate 
by  contract;  the  last  applies  to  proceedings 
by  corporations  for  the  condemnation  of  real 
estate.  Bnt  granting  that  section  1073  ap- 
plies to  the  acquisition  by  corporations  of 
real  estate  without  respect  to  the  mode  of 
acquisition,  none  of  the  sections  referred  to 
declare  that  the  title  shall  be  void.  As  was 
said  by  Banks  v.  Foitlaux,  the  statute  law  is 
only  directory  in  this  respect:  It  Imposes 
DO  penalty  In  terms.  It  does  not  declare  the 
purchase  by  or  the  conveyance  to  the  banks 
to  be  void,  nor  vest  the  title  in  the  common- 
wealth in  consequence  of  such  purchase  and 
conveyance.  The  only  penalty  incurred  Is 
that  which  waits  upon  every  violation  of  its 
charter  by  an  Incorporated  Institution.  The 
Impending  danger  of  a  judgment  of  ouster 
and  dissolution  is,  we  think,  the  only  check 
contemplated      the  law.   That  has  always 


been  the  pmilshment  prescribed  for  the  wan- 
ton violation  of  a  charter,  and  it  may  be 
made  to  follow  whenever  the  proper  public 
authority  may  see  fit  to  enforce  its  applica- 
tion. See  Bank  v.  Whitney,  supra.  The 
statute  of  mortmain  has  never  been>adopted 
into  the  Jnrtsprudence  of  this  state.  lAmax, 
Dig.  C2d  Ed.)  p.  815;  Rivanna  Nav.  Co.  v. 
Dawsons.  3  Urat  21;  Marshall  v.  Conrad,  5 
Oali;  364.  It  Is  safe  to  say,  therefore,  that 
there  is  no  proceeding  authorized  by  ttie 
common  law  of  Virginia  under  which  lands 
iacqnired  by  a  corporation  in  violation  of  Its 
charter  can  be  forftited  to  the  state.  Is 
there  any  statutory  auth^ity  by  which  It 
can  be  done?  Chapter  105  of  the  Code  is 
upon  the  subject  of  "Escheats  and  Property 
Derelict"  It  provides  for  the  appointment 
of  an  escbeator  in  every  county.  And  sec- 
tion 2374  directs  each  commissioner  of  the 
revalue  anntiaUy  to  fnmish  the  escbeator 
of  his  county  or  corporation  "a  list  of  all 
lands  within  his  district  of  which  any  per- 
son shall  have 'died  seised  of  an  estate  ot 
inheritance  Intestate,  and  without  any  known 
b^,  or  to  which  do  person  is  known  by  blm 
to  be  entitled."  We  have  seen  that  by  the 
deed  from  Flanaty  and  wife,  the  title  passod 
to  and  vested  in  Smith,  as  agent  of  the  liou- 
Isville  &  Nashville  Railroad  Company;  and, 
by  a  snbsequent  deed,  It  was  conveyed  to 
the  Lonlsvllle  &  Nashville  Railroad  Compauy 
directly.  Tbe  land  In  controversy,  there- 
fore, does  not  come  within  the  terms  of  the 
section  jDSt  quoted,  for  the  commissioner  of 
the  revenue  could  not  in  the  face  of  the 
conveyances  of  record,  rightfully  say  that 
there  is  no  person  known  by  him  to  be  enti- 
tled to  it  It  appears,  farther,  that  this 
property  has  been  conveyed  by  deed  from 
the  appellee  to  appellant  and  that  no  pro- 
ceedings have  been  taken  by  the  state  to  re- 
voke the  privileges  given  the  appellee  by  the 
act  of  assembly  bef ot^  referred  to.  Acts  Sp. 
Sess.  1S»7,  p.  10.  The  deed  of  the  Louis- 
ville &  NashvlUe  Railroad  Company  was 
therefore  effectual  to  pass  its  title  to  tbe 
land  In  controversy,  and  vest  It  in  the  Fay- 
ette I^d  Company.  See  Banks  v.  Poltiaux, 
3  Rand.,  at  page  142,  and  5  Thomp.  Corp.  | 
6797,  and  cases  there  cited.  We  are  of 
opinion,  therefore,  that  the  sev^ith  aatign- 
ment  of  error  Is  not  well  taken;  and,  upon 
the  wh<^  case,  the  decree  complained  of 
must  be  affirmed. 

(tt  Va.  3SS) 

VIRGINIA  COAL  &  IRON  CO.  v.  KELLY. 
(Supreme  Court  of  Appeals  of  Virginia.    July  2. 
1896.) 

CONBTRnOTIVR  TSUST  —  TBRAHOT    IS  COHMON  — 

Sbparats  TrrLBB  to  SuarAca  akd  Minrrals— 
Cloud  ov  TrrLs— Removal— EqciTT—JuaiSDit*- 

TIOH. 

1.  In  consideration  of  the  rent  of  certain 
land  owned  by  V.,  O.  agreed  to  pay  the  taxes 
thereon,  but  neglected  to  do  so,  and  snbsequeot- 
ly  redeemed,  taking  an  assirnment  from  tlii 
purchaser  at  the  tax  sale.    C.  afterwards  ob- 
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tallied  a  deed,  ajid  compromlaed  wtth  3S.,  who 
d^imed  the  land  ander  a  patent,  Iv  conjejing 
to  H.  "all  the  coal,  iron,  stoae,  and  other  min- 
erals, •  •  •  and  aU  the  timber  •  •  •  of 
every  kind  and  description,  in,  upon,  and  under 
the  BQrface"  of  the  land,  reserving  the  right 
"to  nse  and  take  timber  from  anj  part  of  said 
land  for  firewood,"  etc.,  and  varranting  title 
against  V.  and  those  claiming  under  him.  On 
the  same  daT  H.  conveyed  to  C.  the  said  tract 
reserrliiK  all  the  "coal,  iron  ore,  atone,  and 
other  mmerala,  timber,"  etc.,  granted  to  him  by 
C.  Oomdiajnant  subsequently  purchased  H.  a 
Utereat  in  the  minerals,  and  defendant,  with 
knowledge  of  the  previous  conveyances,  ac- 

Jnired  the  outstanding  Utle  of  V.  Held,  that 
efendant  did  not  thereby  become  a  conatroetive 
trustee  of  the  title  to  the  minerals  for  oom- 
^ainact's  benefit. 

2.  The  owner  of  the  surfacie  of  land  and  the 
9WIUS  of  the  mtnerals  thereunder  are  not  joint 
tenants  or  tenants  in  commotL. 

8. 0.  conveyed  to  H.  *'a3  the  coal,  iron, 
■tone,  and  other  minerals,  *  *  f  and  all  the 
timb«r  *  *  *  of  every  kind  and  descriptioo, 
in,  upon,  and  under  ths  surface"  of  certain  iand, 
reserving  the  right  to  nse  and  take  timber  from 
the  land  for  firewood.  By  another  deed  of  the 
same  date.  H.  convered  to  0.  the  said  tract,  re- 
serving all  tLe  "coal,  iron  ore,  stone,  and  other 
minerals,  timber,"  etc.,  granted  to  bim  by  C. 
Held,  that  the  respective  deeds  did  not  make 
the  parties  or  their  grantees  co-tenants,  but  in* ' 
vested  them  with  distinct  freeholds,  and  the  ac- 

SuUdtion  of  an^ontstanding  title  by  one  ol  tfaem 
id  not  inure  to  the  other's  benefit. 

4.  A  deed  apparently  valid,  but  In  fiact  In- 
valid as  a  conveyance  of  title,  because  depend- 
ent on  a  tax  deed  void  on  its  face,  constltates  a 
cloud  on  tbe  legal  title  of  the  real  owner. 

5.  Equity  baa  jurisdiction  to  remove  a  dead 
from  the  legal  title  of  one  who  is  In  possession 
of  the  land,  and  is  thet«foie  prevented  from 
bringing  ejectment. 

Appeal  fruio  circidt  coort.  Wise  comity;  W. 
T.  Miller,  Jadge. 

Bill  by  the  Vtr^ia  Coal  &  Iron  Company 
againA  Mathlas  Kelly,  Jr.,  to  compel  a  con- 
Tcyance  of  the  minerals  and  timber  on  a  tract 
of  land,  and  to  enforce  payment  for  timber 
already  cnt  In  his  answer,  defendant  prayed 
that  a  certain  deed  nnder  which  complainant 
claimed  be  canceled,  as  constituting  a  cloud 
on  defendant's  title,  and  asked  ttiat  such  an- 
swer be  treated  as  a  cross  bUI.  From  a  de- 
cree dismissing  complainant's  bill,  but  deny- 
ing the  relief  sought  by  defendant  In  his  cros^ 
bill,  an  appeal  Is  taken.  Modified. 

BL  M.  PoltOD,  J.  F.  Bullitt.  Jr^  and  R.  A. 
Ayers,  for  appeUant  C.  F.  Duncan  and  Hath- 

ew8  &  Maynor.  for  appellee. 

RIBLY,  J.  In  1855  a  patent  was  Issaed  by 
the  commonwealth  to  one  Hmry  H.  Horton 
for  134  acres  of  land  on  Pigeon  cree^  and  In 
NoTember,  1863,  he  conveyed  the  land  to  Law- 
son  W.  Vance,  who  took  and  held  poBsessIon 
thereof  until  Us  death.  He  left  a  widow  and 
two  Infant  sons  as  his  heirs  at  law.  They  re- 
mained a  year  or  so  on  the  land,  when  his 
widow  remored  to  the  West,  taUnc  the  diU- 
dren  with  her,  and  lesTlng  the  land  in  diarge 
of  J.  M.  Clarkston,  who.  In  contideratitn  ot 
the  mt  to  be  recdred  therefrom  and  certain 
property  left  with  Iilm  for  tbe  irarpose,  wm 
to  pay  taxes  on  the  land.  Olai^ston  never 
paid  any  of  tlie  taxe^  hot  allowed  the  land 


to  be  returned  deltnqaent  At  the  sale  made 
thereof  for  taxes  In  1873  it  was  bought  by  M. 
V.  Kllboum,  from  whom  Clarkston  redeemed 
It  in  1875,  by  paying  the  bax^  taxes,  and  the 
required  10  per  cent  Interest  thereon,  and 
took  an  assignment  from  Kilbonm  of  his  pur- 
chase. In  1881,  Clarkston  had  the  land  sur- 
veyed, and  procnred  a  deed  therefor  from  the 
clerk  of  the  court  aa  May  10,  1881.  This  land 
Ilea  within  the  boundaries  of  the  patent  of 
Taylor,  Fields,  and  Johnson  for  62,000  acres; 
and  BL  K.  Hyndman,  having  become  the  own- 
er of  48,200  acres  tho^f,  which  Included  the 
1S4  acres,  In  October,  1881,  made  a  compro- 
mise with  Clarkston,  whereby  the  latter,  for 
the  price  of  60  cents  per  acre,  conveyed  by 
deed  dated  October  14, 1881,  to  Hyndman,  **a]l 
the  coal,  Iron,  stone,  and  other  minerals  of 
whatevtf  name,  nature,  and  descriptiou,  and 
all  ot  the  timber  trees  and  other  trees  of  every 
kind  and  description.  In,  upon,  and  nnder  the 
surfoce"  of  the  said  land,  but  reserved  tbe 
right  "to  nse  and  take  timber  from  any  part 
of  said  land  for  firewood,  rails,  and  other 
farm  pnrposes,  to  be  used  ujKn  said  prem- 
ises." GlarkstiKi  warranted  the  lands  so  con- 
veyed against  the  claim  of  Vance  and  all  per- 
sons c''>^imiiig  under  him.  By  deed  bearing 
date  the  same  day,  Hyndman  conveyed  to 
Clai^ton  the  said  tract  of  134  acres,  but  ex- 
cepted and  reserved  all  the  "coal,  Iron  ore, 
stone,  and  other  minerals,  timber,"  etc,  grant- 
ed and  convened  to  him  by  Clarkston  In  his 
deed.  Sabseqnently.  on  June  14.  1884,  Clark- 
ston sold  and  ctmveyed  to  Mathlas  Kelly,  for 
the  sum  of  $300,  "all  of  the  surface  right"  of 
tile  said  land  as  the  same  was  conveyed  to 
him  by  Hyndman.  In  1887,  Hamilton  Vance, 
one  of  the  heirs  of  Lawson  W.  Vance,  return- 
ed to  this  state,  and  made  claim  to  Clarkston 
for  the  land.  NegotlaticHis  took  place  between 
Vance,  Clarkston,  and  Kelly,  which  resulted 
In  the  payment  by  Kelly  to  the  widow  and 
'heirs  of  Lawson  W.  Vance  of  the  snm  of  $150 
for  the  land,  and  the  convej^ce  of  the  same 
by  them  to  him  on  February  28, 1887.  Clark- 
ston agreed  to  refund  to  Kelly  $60  of  the  pur- 
chase money  he  had  recdved,  and  gave  a  deed 
of  trust  on  his  home  tract  of  land  to  secure  its 
P^moiL  Gla  Aston  never  paid  any  part  of  the. 
$60,  nor  was  the  deed  of  trust  ever  enforced. 
The  Vtr^nla  Coal  &  Iron  Company  bought 
from  Hyndman  his  interest  In  the  48,000 
acres  referred  to,  which  Indnded  the  minerals 
and  timber  in  the  tract  of  134  acres,  and  the 
same  was  conveyed  to  It  on  May  6, 1882.  Kel- 
ly having  commraced  to  cot  a  lai^e  number 
of  poplar  trees  standing  on  the  land,  the  appel- 
lant, in  1803.  filed  Its  bill  to  compel  him  to 
convey  to  It  all  the  minerals  and  timber  on  the 
land,  and  to  pay  for  the  trees  which  he  had 
cnt  Kelly  filed  his  answer,  In  which  be  ad- 
mitted that  he  bad  sold  the  trees  as  chargetl 
In  the  bill,  but  averred  that  ever  since  Febru- 
ary 28,  1887,  the  date  of  tbe  deed  from  the 
heirs  of  Vance,  he  had  claimed  as  his  own  In 
fee  the  entire  land,  Inclnding  everything  on  It 
or  under  It,  and  donled  any  rltfbt  of  the  corn- 
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plalnant  thereto,  or  compensation  for  the  trees 

80  Bold. 

The  complainant  based  Ita  claim  to  hare 
Kelly  convey  to  It  the  minerals  and  timber  on 
the  land,  and  to  pay  for  the  trees,  upon  several 
grounds.  First,  that  Olarkston  paid  the  mon- 
ey, or  a  part  of  It,  for  the  conveyance  from 
the  heirs  of  Vance  to  Kelly,  and  that  a  trust 
thereby  resulted  in  favor  of  Clarkston,  which, 
by  reason  of  bia  warranty,  inured  to  the  bene- 
fit of  the  complainant  as  the  grantee  of  Hynd- 
man.  The  evidence,  however,  shows  that  Kel- 
ly paid  the  entire  amount  to  the  heirs  of 
Vance,  and  that  Clarkston  paid  no  part  of  it. 
There  was,  therefore,  nothing  to  create  a  re- 
sult^g  trust  In  favor  of  Clarkston. 

It  was  also  argued  that  the  aogulaltlon  by 
Kelly  of  the  true  title  from  the  Vance  heirs, 
with  knowledge  of  the  conveyance  by  Olark- 
ston of  the  minerals  and  timber  to  Eynd- 
man,  and  the  claim  of  the  complainant  there- 
to as  the  grantee  of  Hyndman,  converted 
Kelly  Into  a  ccmstructlve  trustee  of  the  title 
to  the  minerals  for  the  benefit  of  the  com- 
plainant; bat,  without  following  the  learned 
counsel  for  the  appellant  In  tiis  Ingenious 
argument  to  establish  such  contention.  It  is 
sufficient  to  say  that  the  claim  of  a  con- 
structive trust  Is  likewise  not  sustained. 

The  main  ground  relied  upon  by  the  com- 
plainant was  that  Kelly,  as  the  owner  of 
tlie  surface  of  the  land  under  the  convey- 
uuce  from  Clarkston,  and  the  Virginia  Goal 
&  Iron  Company,  as  the  owner  of  the  min- 
erals and  the  tlmb^,  were  tenants  in  com- 
mon; and  ttiat,  such  being  their  relation  'to 
each  other,  the  purchase  of  the  outstanding 
title  from  the  Vance  heirs  by  Kelly  inured  to 
the  ben^t  of  tils  co-tenant,  the  complainant. 
The  general  doctrine  on  this  subject  Is  thus 
stated  by  an  eminent  text  writer:  "A  co- 
tenant  cannot  take  advantage  of  any  defect 
in  the  common  title  by  purchasing  an  out- 
standing title  or  incumbrance  and  asserting 
it  against  his  companions  in  Interest.  The 
purchase  is,  notwithstanding  his  designs  to 
the  contrary,  for  the  common  benefit  of  all 
the  co-tenants.  The  legal  title  acquired  by 
him  is  held  in  trust  for  the  others,  if  they 
choose,  within  a  reasonable  time,  to  claim 
the  benefit  of  the  purchase,  by  contributing, 
or  offering  to  contribute,  their  proportion  of 
the  purchase  money."  Freem.  Go-Ten.  {  154. 
It  Is  not  questioned  that  this  is  the  estab- 
lished doctrine  in  Virginia.  Buchanan  v. 
King's  Heirs,  22.  Grat  414;  Forrer  v.  Fer- 
rer's Bx'rs.  28  Grat  134;  and  Pillow  t.  Im- 
provemmt  Co.  (Va.)  23  S.  E.  32.  But  are 
Kelly,  as  the  owner  of  the  surface  of  the 
land,  and  the  Virginia  Coal  &  Iron  Company, 
as  the  owner  of  the  minerals  and  the  tlmb^ 
In  and  upon  the  same,  co-tonants?  Land 
Includes  everything  belonging  or  attached  to 
it.  It  includes  the  surface  and  whatever 
Is  contained  within  or  beneath  the  surface. 
It  Includes  the  minerals  buried  in  its  depths 
or  which  crop  out  of  its  surface,  and  the 
woods  and  trees  growing  upon  it.    2  BL 


Oomm.  17-19;  2  Minor,  Inst  4;  MoBL  Stuart 
T.  Pennls,  91  Ta.  688,  22  S.  B.  600.  And  It 
is  now  a  familiar  doctrine  that  In  these  va- 
rious subjects  separate  and  distinct  free- 
holds may  be  created  and  owned  by  differ- 
ent persons  by  separate  and  Independent 
titles.  One  may  own  the  surface,  another 
the  coal,  and  another  still  some  other  min- 
eral, all  within  the ,  same  pared  of  land. 
Bach  may  have  a  fee  or  less  estate  In  his  re- 
spective part  1  Washb.  Real  Prop.  12;  2 
Washb.  Real  Prop.  345;  Oalwell  v.  Pulton, 
31  Pa.  St  47G;  Caldwell  v.  Copeland,  37  Pa. 
St  427;  Armstrong  v.  Caldwell,  53  Pa.  St 
287;  Williams  v.  Gibson,  S4  Ala.  228,  4 
South.  350;  LiiUbridge  v.  Coal  Co..  143  Pa. 
St  293,  22  AU.  1036  ;  24  Am.  St  Rep.  544, 
and  the  note  thereto;  Lee  v.  Bumgardner, 
86  Va.  315,  10  S.  B.  3;  Barksdale  v,  Park- 
er's Adm'rs,  87  Va.  141,  12  &  E.  344.  Said 
Strong,  J.,  In  Caldwell  v.  Fulton,  supra: 
"Coal  and  minerals  in  place  are  land.  It  Is 
no  longer  to  be  doubted  that  they  are  sub- 
ject to  conveyance  as  such.  Nothing  Is 
more  common  in  Pennsylvania  than  that 
the  surface  right  should  be  In  one  man  and 
the  mineral  right  in  another.  It  Is  not  de- 
nied, in  such  a  case,  that  tmth  are  land- 
owners, both  holders  of  a  ccNrporeal  heredit- 
amrat"  In  Caldwell  v.  Copeland,  supra. 
Woodward,  J.,  said:  "There  is  no  more  rea- 
son why  mines  In  anoth^'s  land,  whether 
opened  or  unopened,  may  not  be  held  by  a 
deed,  duly  acknowledged  and  recorded,  than 
why  land  In  its  moat  ordinary  signification 
may  not  be  so  held.  In  other  words,  mines 
are  land,  and  subject  to  the  same  laws  of 
possession  and  conveyance."  "There  Is  no 
more  reason  for  considering  the  coal  an  In- 
corporeal hereditament  because  It  has  not 
been  opened,  than  there  Is  for  considering 
the  soil  such  because  it  has  not  been  plow- 
ed." Green,  J.,  ta  LlUibridge  t.  Cool  Go., 
supra. 

The  language  of  the  reapecUve  deeds  of 
Clai^ton  to  Hyndman  and  from  Hyndman 
to  Clarkston  leaves  no  room  for  question 
that  there  was  an  absolute  sale  and  convey- 
ince  in  fee  by  Clarkston  to  Hyndman  of  all 
Lhe  minerals  and  tlml>er  In  and.  upon  the 
land  described  in  the  said  deeds,  and  by  the 
deed  from  Hyndman  to  Claricston  the  invest- 
ment in  Clarkston  of  the  surface  In  fee  with 
the  right  to  take  and  use  the  tlmlier  for  farm 
purposes.  There  was  a  complete  severance 
of  the  title  to  the  minerals  and  timber  from 
the  title  to  the  surface,  and  the  creation  of 
separate  and  distinct  freelK^da.  This  was 
done  on  October  14,  1881,  wtille  the  purchase 
by  Kelly  of  the  outstanding  title  from  the 
helm  of  Vance  and  their  conveyance  to  him 
of  the  laud  did  not  take  place  until  Febru- 
ary 28,  1887.  The  Virginia  Goal  &  Iron 
Company  acquired  the  title  of  Hyndman  to 
the  minerals  and  timber,  and  Kelly  acquired 
the  title  ot  Clai^ton  to  the  surface.  They 
became  the  owner  of  estates  In  fee  In  dis- 
tinct and  separate  parts  of  the  land,  as 
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much  80  aa  If  they  had  acquired  title  to  sep- 
arate portloiia  of  B  certain  parcel  of  land. 
••The  diTifllon  was  as  complete  as  If  It  had 
been  made  by  lines  on  the  surface.  Their 
re«pectlTe  estates  were  the  anbje<*ts  of  Inde- 
pendent taxation.*'  Code,  Va.  S  472.  They 
were  not  the  owners  of  undivided  interests 
In  the  same  subject  at  the  time  Kelly  bought 
in  the  Vance  title,  bat  were  the  owners  of 
distinct  subjects  of  entirdy  different  na- 
tures. They  did  not  own  Interests  or  shares 
In  the  same  freehold,  but  owned  sepanute 
tteebaiAB,  which  were  separately  the  sub- 
jects of  iKtsscesion,  enjoyment,  and  incum- 
brance. Title  to  the  freehold  of  the  one, 
either  In  the  surface  or  in  the  minerals,  could 
not  be  acquired  1^  aAYexae  posMaeion  of 
the  othOT.  2  Washb.  Real  Prop.  345;  Gald- 
wdl  T.  Oop^and,  snpm;  and  Armstrong  t. 
Caldwell,  supra.  The  Vh^nia  Coal  &  Iron 
Company  alone  owned  the  minerals  and  tim- 
ber; Kel^  alone  owned  the  sur&ce.  There 
was  no  community  of  interest  between  them. 
Hence  it  has  been  held  that  the  owner  of 
the  surface  of  a  parcel  of  land  and  the  own- 
er of  the  minerals  und«>  the  same  are  not 
joint  tenants  nor  tenants  in  common.  Neill 
T.  Lacy,  110  Pa.  St  294,  1  Aa  825;  and 
Powdl  T.  Lantzy  (Pa.  Snp.)  84  Atl.  Bep.  450. 
In  Powell  T.  Lantzy,  supra,  the  fftcts  were 
these:  One  FItnn,  being  the  owner  of  a 
tract  of  land,  conveyed  awuy  the  same  to 
Joae,  but  excepted  and  reserved  the  coal  and 
minerals,  and  conveyed  .them  to  PowelL 
Jose  afterwards  conv^ed  the  surface  to 
r^antzy.  Subsequently  the  land  was  stdd 
for  taxes  which  had  been  assessed  before 
the  severance  of  the  title  to  the  surfiBce  from 
that  to  the  minerals,  and  at  the  sale  Lantzy 
became  the  purchaser  of  the  wh(de.  An  ac- 
tion of  ejectment  was  brought  Powell 
against  Lantzy  to  recover  the  coal  and  min- 
erals. The  regularity  of  the  sale  for  the 
taxes  was  not  questioned,  but  the  validly 
of  the  title  depended,  said  the  court,  "upon 
the  qoestion  whether  Lantzy  was  forbidden 
by  any  rule  of  I^al  policy  to  acquire  a  title 
at  a  sale  for  taxes  charged  against  his  own 
land,  and  whether  the  tlUe  acquired,  If  oth- 
erwise good,  was  afFeoted  by  any  equity 
growing  out  of  the  relation  whldi  the  owner 
of  the  surface  and  the  owner  of  the  minerals 
bore  to  each  othw."  Pell.  J.,  speaking  for 
the  court,  said:  "The  owner  of  mineral 
rights  bidding  by  virtue  of  a  reservation  in 
a  deed  Is  nether  a  t«iant  In  common  nor  a 
joint  tenant  with  the  owner  of  the  surface. 
Each  has  a  separate  estate."  The  court 
held  In  that  case  thait  "no  relation  of  confi- 
dence ^sted  between  them  which  gave  rise 
to  a  dn^  which  equity  wUl  enforce  through 
the  medium  of  a  trusts;  and  mdi  Is  our 
conclusion  in  the  case  at  bar. 

The  appellee,  in  his  answer,  averred  that 
the  deed  from  ClaAston  to  Hyndman  for 
the  minerals  and  timber  was  a  cloud  upon 
his  title,  which  he  prayed  the  court  to  re- 
move by  canceling  and  annulling  the  deed, 
and  to  this  end  he  asked  that  his  answer  be 


treated  as  a  cross  bilL  The  court  so  treat- 
ed It.  but  refused  to  grant  the  relief  prayed 
for.  Th6  jurisdiction  of  courts  of  equity  to 
remove  clouds  from  title  where  the  party 
complaining  has  no  adequate  remedy  at  law 
Is  well  settled.  This  is  particularly  the  case 
where  he  Is  the  owner  of  the  legal  title,  and 
Is  in  poasesslcw  of  the  land  upon  the  title 
to  which  the  cdoud  rests.  Otey  v.  Stuart, 
91  Va.  714,  22  S.  E.  513;  Steams  v.  Harman, 
80  Va.  48;  OarroU  v.  Brown,  28  Qrat  791; 
Hale  V.  Penn's  Heirs,  25  Grat.  261;  and 
Tancey  v.  Hoi^dns,  1  MunfL  410.  In  thW 
case  the  app^ee,  by  virtue  of  his  deed  from 
the  heirs  of  Vance,  Is  the  owner  of  the  su- 
perior legal  title,  extending  back  to  the  com- 
monwealth, and  is  in  possession  of  the  land. 
The  deed  from  Clarkston  to  Hyndman,  un- 
der which  the  appelant  claims,  while  de- 
pendent for  validity  as  a  conveyance  of  the 
title  on  the  tax  deed  to  Claitoton,  which  la 
void  on  its  face,  appears  to  be  valid,  al- 
though in  reality  it  is  Invalid  for  such  pur* 
pose.  It  cannot  be  d^ed  that  it  Is  a  cloud 
upon  the  title  of  the  appellee,  and  materially 
impairs,  If  it  does  not  destroy,  the  mailcet 
valtie  of  the  land.  No  one  would  desire  to 
buy  It,  or  be  willing  to  lend  money  upon  it 
as  a  security,  with  such  a  cloud  resting  upon 
the  title.  Being  prevented  hy  his  possessitm 
from  resorting  to  the  action  of  ejectment 
as  a  remedy,  his  oniy  relief  Is  In  a  court  of 
equity;  and  he  is  deariiy  within  the  rule  un- 
der which  equity  interferes.  This  r^ef  the 
court  below  should  have  granted  compel- 
ling the  appellant  to  release  or  convey  to 
the  appellee  all  right  to  the  minerals  and 
timber  which  It  claims  under  the  deed  from 
Clarkston  to  Hyndman.  We  are  therefore 
of  opinion  that  the  circuit  court  did  not  err 
in  dismissing  the  bill  of  the  plaintiff  with 
costs,  but  that  It  did  err  in  refusing  to  re- 
move the  cloud  uimn  the  title  of  the  appd- 
lee.  A  proper  decree,  lu  accordance  with 
this  conclusion,  will  be  entered  by  this  court 


(98  T«.  MS) 
HABMAN  V.  RATLIFF  et  aL 
(Snprane  Court  of  Ain>eal8  of  '^ginla.  June 

26.  189a) 

AnVBBSB  POBSBSSIOX— SUFFrOIEKCT  OV  £VIDBK0S 

— 8DrriciK!toT  or  Posbbssioii. 

1.  Where  uncleared  lands  have  been  grant- 
ed by  the  state  by  conflictiDg  patents,  testimony 
of  the  jimior  patentee  that  be  bad  posseasion 
of  the  lands  In  controversy,  without  any  sfaow- 
iog  of  visible  acta  of  owoershitN  is  insufficient 
to  show  adverse  possession. 

2.  Where  uncleared  lands  have  been  grant- 
ed by  the  state,  by  conflicting  patents,  the  fact 
that  the  land  granted  to  the  janior  patentee  was 
contiguous  to  his  home  tract,  upon  which  he  was 
living  at  the  time  of  the  grant,  does  aot  extend 
his  possession  of  the  home  tract  to  the  land  pat- 
ented, BO  as  to  give  him,  as  against  tiie  senior 
patentee^  advose  possesidon  of  the  overlapping 
lands. 

Error  to  circuit  court,  Buchanan  county; 
H.  S.  E.  Morlson,  Judge. 

Action  by  W.  F.  Harman  against  Silas  Rat- 
Uff  and  otfaen.   Thus  was  a  judgment  for 
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defendantfl^  and  platotlg  bxlusi  error.  Be- 

Fnlton  &  OouUlDg,  for  plaintiff  In  error. 
EL  S.  Finney,  for  defendants  In  error. 

OARDWELL,  J.  This  Is  an  actlrai  at 
ejectment,  bronght  In  the  clrctUt  court  of 
Buchanan  county  by  the  plaintiff  in  ^or 
against  the  defendants  In  error,  and  the  ver- 
dict was  for  the  defendants.  A.  motion  was 
made  by  the  plaintiff  to  set  aside  the  verdict 
because  It  was  contrary  to  the  law  and  the 
evidence,  or  was  without  evidence  to  support 
It,  which  motl(»i  was  overruled,  and  this  rul- 
ing of  the  trial  conrt  constitutes  the  error 
assigned  In  the  petition  of  plaintiff  for  the 
writ  of  error  awarded  him.  It  is  admitted 
here  that  the  plaintiff  at  the  trial  connected 
himself  with  the  commonwealth  a  reg- 
ular chain  of  title  to  the  land  in  controversy, 
except,  perhaps,  as  to  14  acres,  and  had  the 
right  to  recover  unless  the  defendants  made 
good  their  d^ense  of  adverse  possession  for 
more  than  10  years  prior  to  the  institution 
of  this  action.  The  grsnt  of  the  common- 
wealth, to  which  plaintiff  traced  his  title, 
was  Issued  to  E.  F.  Harman,  plaintiff's  fath- 
er, and  one  B.  Bender,  March  1,  1859,  for 
2,200  acres;  and  this  action  was  brought  to 
recover  a  portion  of  the  land  within  the 
boundaries  of  tills  grant,  the  metes  and 
bounds  of  which  were  set  out  In  the  declara- 
tion, and  embraced  about  1,100  acres,  a  part 
of  which  was  then  In  the  possession  of  the 
defendants.  The  defendants,  to  make  out 
their  defense  under  the  statute  of  limita- 
tions.  Introduced  in  evidence  (1)  a  grant  of 
the  commonwealth'  to  one  Bartly  Compton, 
dated  March  1,  1847,  for  14  acres,  which  lies 
within  the  boundaries  of  the  grant  under 
which  the  plaintiff  claims;  (2)  a  grant  ca 
the  commonwealth  to  the  defendant  Bllas 
B&tliff,  dated  August  1«  1862,  for  46S  acres, 
which  also,  with  the  exception  of  a  very 
small  portion,  Ilea  wltliln  the  limits  of  the 
grant  under  which  plaintiff  claims,  and  In- 
cludes the  14  acres  covered  by  the  Compton 
grant;  (3)  a  grant  of  the  commonwealth  to 
defendant  Silas  Batllff,  dated  also  August 
1,  1862,  for  1,080  acres,  of  which  about  iXi 
acres  interlock  with  the  plalntUTs  land.  The 
grants  to  Ratliff  show  that  the  survey  by 
which  his  grant  of  the  466  acres  was  made 
bears  date  February  28,  1861,  and  the  one 
by  which  tils  grant  of  the  1,080  acres  was 
made,  March  1,  1861.  SUas  Ratliff  was  also 
examined  as  a  witness  for  the  defense,  and 
hts  testimony,  as  well  as  It  can  be  under- 
stood In  the  printed  record,  Is  as  follows: 
**That  he  had  possession  of  the  14  acres  at 
the  time  and  before  the  survey  of  the  two 
other  tracts,  and  that  at  the  time  of  the  sur- 
vey of  the  two  tracts,  4^  and  1,080  acres, 
hA  took  possession  of  both  tracts,  and  had 
had  possession  of  both  since  his  warrant  was 
laid  on  them,  and  since  the  surveys;  that 
he  conv^ed  the  14  acres,  and  about  all  of 
the  465  acres,  *  *  *  to  his  dan^ter  Elte* 
abetb  RatlU^  the  wUb  oC  Fed  Batllff;  that 


he  did  not  contend  for  what  he  had  conveyed 
to  her;  that  in  the  winter  of  1864  he  (wit- 
ness) cleared  a  part  of- 8  acres  of  the 
acre  tract,  and  put  same  under  fence,  and 
cultivated  and  used  It  since,  but  fence  was 
of  logs  and  brush,  and,  after  cultivating  the 
8  acres  4  or  5  years,  he  let  the  fence  go  down, 
and  did  not  use  the  land  for  4  or  6  years; 
that  he  did  no  other  clearing  ui>on  the  465 
acres,  but  that  his  and  other  people's  cattle 
rtm  on  same;  that  his  daughter  and  her 
husband  were  never  on  the  8  acres;  that 
In  the  faU  of  1862  Fed  Batllff  and  wife 
moved  on  the  14  acres,  and  built  on  it;  that 
they  remained  in  the  bouse  on  the  14  acres 
untU  isr^,  when  they  moved,  and  built  on 
the  465  acres,  about  300  yards  from  the  14 
acres;  •  •  •  that  In  the  faU  of  1875  they 
moved  away  to  Dismal,  and  raised  a  crop, 
leaving  one  LInzle  Yates  In  the  house  while 
they  gone;  that  he  (defendant)  never 

cleared  or  fenced  any  of  the  1,080  tract,  but 
about  17  years  ago  he  leased  a  part  of  it  to 
one  Shortrtdge."  Un  cross-examination,  wit- 
ness stated  "that  no  timber  was  cut  on  the 
land;  that  the  only  clearing  be  made  of  the 
460  acres  was  the  8  acres  motioned  In  ctilef, 
and  he  had  cleared  and  fenced  no  other  por- 
tion th«^f;  tliat  a  lease  was  temporarily 
granted  about  17  years  ago,  by  him,  of  the 
1,080  acres,  and  It  was  about  two  miles  from 
the  Hannan  land."  He  also  testified  "that 
the  14  acres,  the  1,080  acres,  and  the 
acres,  and  his  home  tract  were  adjacent  and 
contiguous,  and  that  he  was  living  on  his 
home  tract  when  the  surveys  were  made, 
and  had  continued  to  live  there  since."  This 
Is  all  the  evidence  adduced  for  the  defense. 

E.  F.  Harman  died  In  a  Northern  prlsoo 
during  the  winter  of  1864-^,  leaving  three 
Infant  children,  the  plaintiff  and  two  othefs, 
and  there  having  been  a  partition  of  the 
land  in  the  grant  to  Barman  and  Bender, 
between  Bender  and  the  children  of  Har- 
man;  and  the  plaintiff,  luiving  succeeded  to 
the  rights  of  the  other  two  children,  brought 
this  action  to  the  March  rules  of  Buchanan 
circuit  court,  1887.  At  that  time  one  of 
these  children  was  20  years  old,  another 
(plaintUf)  29,  and  the  other  and  youngest  23. 

The  plalutUC,  nor  those  under  whom  he 
claims,  never  had  actual  possession  of  the 
lands  in  controven^,  but  constructive  posses- 
sion only,  and  as  constructive  possession  of 
the  rightful  owner  yields  to  an  actual  posses- 
sion of  the  adverse  claimant,  and  that  only, 
it  will  be  readily  observed  that  a  declsltm  of 
this  case  turns  on  whether  or  not  the  de- 
fendants had  such  adverse  possession  of  the 
land  as  caused  ,the  statute  of  limitations  to 
begin  to  run  in  their  favcM-  prior  to  the  stat- 
ute commonly  called  the  "Stay  Law,"  which 
went  Into  force  April  17,  1861,  and  expired 
January  1,  18GD;  for.  If  this  is  not  the  case, 
the  statute  did  not  begin  to  run  In  favor  of 
the  defendants  prior  to  the  death  of  B.  F. 
Harman,  the  senior  patentee,  and  therefore 
did  not  begin  to  run  against  his  children  till 
they  attained  their  majwlty.   Code  Va.  | 
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2917.  And,  aa  this  action  was  brosgbt  within 
10  Tears  from  the  time  these  children  attain- 
ed their  majority,  the  statotorr  period  of  10 
years  necessary  to  mahe  the  adversary  pos- 
■ewion  of  the  defendants  a  bar  to  plaintiff's 
recovery  had  not  expired,  luUess  defendant's 
adverse  possession  began  prior  to  April  17, 
1861.  In  fact,  ihla  seems  to  be  conceded  in 
the  argument  Without  actual  possession  of 
some  part  of  the  land  In  controversy,  the  Jun- 
ior grantee  can  gain  no  possession  of  the 
subject  against  the  better  right  of  the  older 
grantee.  *  Taylo?  v.  Bumsides,  1  Grat.  192; 
Overton  V.  Davlsson,  Id.  211;  Hutch.  Land 
Titles,  I  364.  While  lands  remain  uncleared 
or  In  a  state  of  nature,  they  are  not  susceptl- 
Ue  of  adverse  possesidon  against  the  older 
pat^ee,  unless  by  acts  ct  ownership  effect- 
ing a  change  In  th^  condition;  and,  to  con- 
■Utnte  adverse  poases^on.  there  must  be  oc- 
cupancy, cultivation,  improvement*  or  other 
tfpen,  notoriotts,  and  habitual  acts  of  own- 
ership. Koiner  v.  Sankln,  11  Grat  420;  Tay- 
lor V.  Bumsides  and  Overton  v.  Davlsson,  bu- 
prx  In  the  case  last  cited  it  was  said  by 
this  court  that  where  lands  have  been  granted 
by  the  commonwealth  to  different  persona,  by 
conflicting  patents,  the  jmdorpatentee  cannot 
under  any  circumstaaces,  disseise  or  oust  the 
ulAsT  patentee  from,  or  acq  aire  an  adversary 
possession  of,  the  land  in  controversy,  but  by 
the  actual  occupation  of  some  part  thereof,  or 
the  use  or  enjoyment  of  some  part  thereof, 
by  acts  of  ownership  equivalent  to  such  ac- 
tual occupation,  and  that  while  such  patent- 
ed lands  remain  completdy  In  a  state  of  na- 
ture, they  are  not  susceptible  of  a  disseisin 
or  ouster  of,  or  adversary  possession  against, 
the  older  patNitee,  unless  by  acts  cf  owner- 
ship effecting  a  change  In  their  condltitm. 

This  doctrine  is  fully  sustained  by  this 
court  in  Turpta  v.  Saunders,  32  Qrat  27,  in 
an  able  opinion  by  Staples,  3^  In  which  he 
quotes  with  appro /al  from  the  opinion  (Al- 
len, J.)  in  Dawson  v.  Watklns,  2  Bob.  (Va.) 
258,  where  it  was  said:  "To  operate  a  dls- 
selsiln  of  one  having  right,  the  entry  should 
be  made  under  claim  of  title,  with  the  inten- 
tloir  of  taking  possession,  and  be  accompanied 
with  such  visible  acts  of  ownership  as,  from 
their  nature,  Indicate  a  notorious  claim  of 
property  In  the  lands.  To  hold  otherwise 
would  be  to  establlsb  a  principle  by  which 
every  proprietor  of  vacant  lands  might  be 
disseised  without  his  knowledge,  or  even  the 
possibility  of  protecting  himself."  See,  al- 
so, Hutch.  Land  Titles,  §  365,  and  cases  cited. 
Turning  then  to  the  proof  adduced  by  de- 
fendants of  their  adversary  possession  of  the 
land  in  controversy,  set  out  at  length  above, 
it  will  be  readily  seen  that  the  only  evidence 
they  adduced  to  show  actual  iMSsesslon  of 
the  land,  or  acts  of  ownership  equivalent  to 
actual  occupation  of  the  land,  or  some  part  of 
It  prior  to  April  17,  1861.  the  beginning  of  the 
period  in  which  the  stay  law  was  in  force. 
Is  the  statement  of  the  defendant  Silas  Ratllff 
"that  be  had  possession  of  the  14  acres  at  the 


time  and  before  the  survey  of  said  two  tracts, 
and  that  at  the  time  of  the  survey  of  the 
two  tracts,  465  and  1,060  acres,  he  took  pos- 
session of  both  said  tracts.  He  had  bad  pos- 
session of  said  two  tracts,  465  and  1,080  acres, 
since  his  warrant  was  laid  on  same,  and  since 
the  survey  of  same.  •  •  He  says  noth- 
ing whatever  of  any  visible  acts  of  ownership 
effecting  a  change  in  the  conditlou  of  the 
land,  which  from  their  nature  Indicated  a  no- 
torious claim  of  title  to  the  property.  Rec- 
ognizing, doubtless,  the  insufficiency  of  this 
evidence  to  establish  such  actual  possession 
of  the  land  as  started  the  statute  of  limita- 
tions to  run  against  the  senior  patentee  prior 
to  April  17,  18ei,  the  witness  testified  that 
the  14  acres,  the  1,080  acres,  and  the  465 
acres,  and  his  home  tract  we^  adjacent  and 
contiguous,  and  that  he  was  living  on  his 
home  tract  when  the  surveys  were  made,  and 
had  continued  to  live  there  until  the  then 
present  time;  and  It  Is  argued  on  his  behalf 
here  that  because  he  had  possession  of  his 
home  tract  and  the  14-acre  tract  both  adja- 
cent and  contiguous  to  the  two  other  tracts 
of  4fiG  and  1.080  acres,  on  March  1,  1361,  his 
entries  on  the  466-acre  tract,  February  28, 
1861,  and  on  the  1,080-acre  tract,  March  1, 
1861,  **gaTe  coka  of  title  to  enter  into  ad- 
verse possession  upon  these  lands,  and  his 
right  to  possession  having  accrued  to  him  by 
the  entries  and  surveys,  and  these  lands  be- 
ing adjacent  and  c(»itlguou8  to  his  home 
lands,  his  possession  of  the  home  lands  and 
the  14-acre  tract  became  enlarged  to  the  ex- 
tent of  the  boundary  lines  of  the  465  and 
1,080  acre  tracts."  OvertMi  v.  Davlsson,  su- 
pra, la  dtea  to  sQstaln  this  position,  and  that 
case  does  decide  that  lands  granted  to'  the 
same  person  by  several  patents  must  be  re- 
garded as  forming  one  entire  tract,  and  that 
where  the  land  In  controversy  Is  embraced  by 
conflicting  grants  from  the  commonwealth  to 
different  persons,  and  the  Junior  patentee  en- 
ters thereupon,  and  takes  and  holds  actual 
possession  of  any  part  thereof,  claiming  title 
to  the  whole  under  his  grant,  such  adversary 
possession  of  part  of  the  land  in  controversy 
Is  an  adversary  possession  of  the  whole,  to 
the  extent  of  the  limits  of  the  younger  pat- 
ent, and  to  that  extent  is  an  ouster  of  the 
seisin  of  the  elder  patentee,  if  the  latter  has 
no  actual  possession  of  any  part  of  the  land 
within'  the  limits  of  his  grant  To  the  same 
effect  is  the  decision  of  this  court  in  Stull  v. 
Iron  Co.  (Va.)  23  S.  E.  293,  but  neither  of 
these  cases  sustains  the  doctrine  here  con- 
tended for;  and  as  no  possession  of  the  14- 
acre  tract  Is  shown  to  have  been  in  the  de- 
fendants, nor  any  acts  of  ownership  done  by 
them  on  this  land  till  the  faU  of  1862,  this 
position  of  the  defendants  could  only  be 
maintained  upon  the  theory  that  tbc  posses- 
sion of  Silas  Batliff  of  his  home  tract  when 
the  surreys  of  the  laud  embraced  In  his  pat- 
ents for  the  465  and  1,080  acres  were  made, 
enlarged  at  once  to  the  extent  of  tbe  limits 
of  his  patents.   To  sustain  this  doctrine 
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wonld  be  to  throw  wide  open  the  doors  for 
gross  Injustice  to  claimants  under  a  senior 
patent,  and  establish  a  principle  by  which 
every  proprietor  of  vacant  lands  might  be 
disseised  without  his  knowledge,  or  even  the 
possibility  of  defending  himself. 

Stress  is  also  laid  by  counsel  for  defendants 
In  error  upon  the  statement  made  by  T.  W. 
RatlifT,  a  witness  Introduced  by  plaintiff,  that 
defendant  bad  some  of  the  land  Inside  of 
plalntUTs  boundary  in  possession  ever  since 
he  knew  anything  of  the  land,  for  20  yean  fX 
more;  but  this- witness,  testifsring  in  the  fall 
of  1803,  also  falls  to  state  the  character  of 
the  possession,  and,  if  he  had.  It  would  avail 
nothing  to  the  defendants.  There  is  no  proof 
of  actual  adverse  possession  In  the  defend- 
ants of  any  part  of  the  land  in  controv«iiy, 
as  we  have  seen,  prior  to  April  17,  1861;  and, 
whatever  may  have  been  the  acts  of  owner- 
ship exercised  by  them  after  that  date,  they 
avail  nothing,  as  this  action  was  brought 
within  10  years  after  the  children  of  B.  F. 
Harman,  deceased,  arrived  at  the  age  of  21 
years.  The  proof  Is  that  the  house  was  buUt 
on  the  14  acres  in  the  fall  of  1862,  and  the  8 
acres  cleared  on  the  405-acre  tract,  and  in- 
closed with  log  and  brush,  in  the  fall  of  1864; 
and,  although  E.  F.  Harman  may  have  been 
Uylng  at  both  of  these  periods,  tiie  stay  law 
was  then  In  force,  and,  as  he  could  bring  no 
action,  tbe  statute  of  limitations  could  not 
run  against  bim.  Acts  1861-62.  p.  99;  Trot- 
ter v.  Casaady,  13  Am.  Dec.  ISS.  It  seems, 
therefore,  clear  that  the  defendants  failed.  In 
their  proof,  to  sustain  the  defense  of  the  stat- 
ute of  limitations  relied  on. 

The  verdict  of  the  Jury  waia  In  this  form, 
"We, 'the  Jury,  And  for  the  defendant";  and 
It  is  contended  by  counsel  for  plalntifr  In  er- 
ror that  this  is  not  in  form  as  required  by 
section  2746  of  the  Code  of  Virginia,  which 
provides  that.  If  tbe  right  of  the  plaintUT  U 
proved  as  to  part  only  of  the  premises,  the 
verdict  shall  specify  that  part,  etc,  and  that 
for  this  reason,  also,  it  was  error  in  the  low^ 
court  to  overrule  the  motion  to  set  aside  the 
verdict  But,  with  the  view  we  liave  taken 
of  tbe  easQ,  It  unnecessary  to  consider  this 
assignment  of  error.  We  are  of  opinion  that 
the  evidence  Is  plainly  insufficient  to  sustain 
the  verdict  of  the  Jury,  and  the  Judgment  of 
the  circuit  court  of  Buchanan  county  is  there- 
fore reversed  and  annulled,  and  the  cause 
will  be  remanded  to  that  court  for  a  new  trial, 
to  be  had  In  accordance  with  the  vleWB  ex- 
pressed in  this  Di>inion. 


(47  8.  G.  S4) 

8TATB  V.  FULLMORB. 
(Supreme  Coozt  of  South  CaroUna.    July  9^ 
1896.) 

CmnaNAL  Law— Rivikw— AiiB!fDHBNT  or  Oedbb 
—Orders  after  Adjodsnmbitt. 
1.  Tbe  drcnit  court,  havinx,  on  appeal  from 
a  convictioii,  snstaiaed  the  appeal,  dismissed 
the  case,  and  discharfed  defendant,  may  there- 


after amend  the  order^  and  remand  the  ease  for 

new  trial. 

2.  The  Judge  having  stated  in  open  oonrt, 
on  the  day  that  court  adjoomed,  that  ne  had  de- 
termioed  to  amend  an  order  sustalniog  an  ap- 
peal from  a  conviction  and  discharging  defend- 
ant, and  remand  the  case  for  new  tml,  and  hav- 
ing at  the  same  time  made  an  entir  on  the  dock- 
et that  a  new  trial  was  ordered,  and  requested 
one  of  the -attorneys  to  prepare  the  order,  the 
court  can,  after  adjonmmeat,  make  and  file  the 
order  as  of  tbe  da;  of  adjournment.  ' 

3.  The  decision  of  the  circuit  court  on  a 
motion  for  new  ttial  is  conclusive  on  all  qoes- 
tlons  of  fact 

Api>eal  from  gen&cal  aessloiiB  drcalt  court 
of  Orangeburg  county;  Boiet,  Judge. 

8.  T.  If  uOmore,  c<uivicted  of  receiving  stolen 
goods,  appealed  to  the  circuit  court,  which, 
after  suBtalniug  the  appeal  and  discharging 
defendant,  remanded  tbe  cause  for  new  trial* 
and  defendant  again  appeals.  The  state  also 
appeals.  Affirmed. 

The  orders  and  exceptions  referred  to  In  the 
opinion  were  as  follows: 

Order  of  January  25,  1896: 

"On  hearing  the  appeal  in  this  case,  and 
after  argument  of  Mr.  Davis  and  Messrs. 
izlar  Bros.,  attorneys  for  appellant,  and  Mr. 
Qlaze  for  the  state,  respondent,  on  motion 
of  Mr.  Davis  and  Messrs.  Izlar  Bros.,  att(M^ 
neys  for  defendant,  •appellant,  it  la  ordered 
that  tbe  appeal  t>e  sustained  and  tbe  case 
dlBmlsaedi  It  appearing  to  the  court  that 
there  is  a  total  want  of  evidence  tending  to 
show  that  the  goods  alleged  in  the  indictment 
to  tiave  been  stolen  were  stolen.  Further 
ordered  that  tbe  defendant  be  discharged  and 
that  an  exoneretnr  be  entered  on  his  recog^ 
nlzance." 

Order  of  January  81,  1806: 

"It  appearing  to  the  court  after  due  con- 
sideration, that  while  the  appeal  In  the  case 
should  have  bem' sustained,  the  case  should 
not  have  been  dismissed,  but  remanded  back 
to  the  trial  Justice  court  for  a  new  trial  on 
the  merits.  Ordered  that  the  order  dismiss- 
ing said  case,  bearing  date  the  25th  of  Jan- 
uary, 1806,  be  vacated  and  set  aside,  In  so 
far  as  it  dismisses  said  case,  and  ttiat  the  said 
case  be  remanded  to  the  trial  Justice  court  for 
a  new  trial  on  the  merits,  and  that  said  trial 
Justice  do  proceed  to  bear  the  case  de  noTO, 
subject  to  tbe  ruling  of  this  court,  expressed 
In  the  order  of  the  25tb  of  January,  1S9G. 
Further  ordered  that  tbe  clerk  of  this  court 
do  furnish  to  tbe  said  trial  Justice  certified 
copies  of  tbe  two  orders  made  in  this  case." 

Defendant's  exceptions: 

"(1)  Because  his  honor  erred  In  passing  a 
Bubsequent  order,  several  days  after  the  or- 
der sustaining  the  defendant's  appeal,  dis- 
missing the  case,  discharging  tbe  defendant 
and  directing  an  exoneretur  to  be  entered  on 
the  Journal  of  the  court,  which  he  re- 
voked so  much  of  the  previous  order  as  dla- 
mlssed  the  case,  and  ordered  a  trial  de  novo 
in  the  inferior  court  (2)  Because  his  honor 
erred  In  signing  a  subsequent  order,  setting 
aside  80  much  of  the  previous  order  made  Is 
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ttie  cause  as  dismissed  the  case  and  remanded 
the  case  back  to  the  Inferior  coort  for  a  trial 
de  DOTo,  after  the  previous  order  had  been 
eatered  discharging  the  del«ndant  and  per- 
mitting him  to  go  without  day.  (3)  Because 
his  honor  erred  Id  signing  a  Bubseqneut  or- 
der, setting  aside  so  much  of  the  prevlons 
order  made  in  the  cause  as  dismissed  the  case 
and  ordered  a  trial  de  novo  In  the  Inferior 
court  after  the  court  of  sessions  had  adjourn- 
ed Bine  die,  notwithstanding  the  announce- 
ment, during  the  term,  that  he  intended  to 
malce  such  order;  the  said  order,  although 
having  date  the  31st  of  January,  1896,  not 
having  been  tiled  with  the  clerk  until  the  7th 
day  of  February,  1896,  seven  days  after  the 
court  of  sessions  had  adjourned  sine  die.  (4) 
Beca\ise  his  honor  erred  in  amending  the  first 
order  made  In  the  case,  dismissing  the  cafie, 
by  a  subsequent  order,  directing  a  trial  de 
novo  nimc  pro  tunc  after  the  court  of  ses- 
sions had  adjourned  sine  die.  (5)  Because  his 
honor  was  wltbont  Jurisdiction  to  make  said 
order," 

Exceptions  ot  aoUdtor  In  behalf  of  the 

state: 

"(1)  Because  the  presiding  Judge  erred  in 
holding  that  there  was  'a  total  want  of  proof 
tending  to  show  that  the  goods  alleged  In  the 
Indictment  to  have  been  stolen  were  stolen,' 
whereas,  it  Is  respectfully  submitted  that  the 
testimony  adduced  on  the  trial  of  .the  case 
constituted  ample  ppooti  and  was  suffldent  to 
sustain  the  verdict  of  the  Jury.  (2)  Because 
the  presiding  Judge  erred  in  dismissing  the 
case,  in  ordering  the  discharge  of  the  defend- 
ant, and  in  directing  that  an  exoneretur  be  en- 
tered upon  his  recognizance,  whereas,  It  Is  re- 
spectfully submitted  that,  having  decided  that 
the  appeal  should  be  sustained,  the  presiding 
Judge  should  have  remanded  the  case  to  the 
trial  Justice  for  a  new  trIaL  (3)  Because  the 
presiding  judge  erred  In  snstaJning  the  appeal 
of  the  defendant" 

W.  St.  Jullen  Jerrey*  for  the  State.  Glaze 
&  Herbert  and  Jas.  E.  Davis,  for  defendant 

OABT,  J.  The  defendant  was  tried  and 
convicted,  before  a  trial  Justice  and  a  Jury, 
upon  the  charge  of  receiving  stolen  goods, 
knowing  tbem  to  be  stolen.  He  was  sen- 
tenced to  pay  a  fine  of  f25  or  be  Imprisoned 
for  30  days  in  JalL  He  appealed  from  the 
sentence  imposed  on  him,  and  the  case  was 
heard  by  his  honor,  Judge  Benet,  who,  on 
the  25th  day  of  January,  1896,  made  an  or- 
der, which  will  be  Incorporated  In  the  re- 
I>ort  of  the  case.  This  order  having  been 
duly  filed  and  entered  on  the  Journal  of  the 
court  the  defendant  was  permitted  to  go 
without  day.  Thereafter,  to  wit  on  the 
31st  day  of  January,  1896,  the  presiding 
Judge  stated  to  Mr.  Izlar  and  the  acting  so- 
licitor, in  open  court  that  he  had  deter- 
mined to  amend  the  order  made  on  the  25th 
day  of  January,  1896,  and  remand  the  case 
for  a  new  trlaL   The  prealdng  Judge  theie- 


uprai  made  entry  on  the  session  docket: 
"New  trial  ordered."  ■  He  then  requested  &Ir. 
Izlar,  of  counsel  for  the  defendant  to  pre- 
pare an  order  modifying  the  former  order. 
At  that  time  the  cotu>t  of  general  sessions 
was  still  open,  but  adjourned  on  the  31st  of 
January,  1896,  sine  die.  An  order  was  sign- 
ed by  his  honor,  Judge  Benet  after  the  ad- 
journment of  conrt, .  and,  although  bearing 
date  the  31st  of  January,  1896,  was  not  filed 
with  the  clerk  of  said  court  until  the  7th  day 
of  February,  1896.  A  copy  of  this  order  will 
be  set  out  In  the  report  of  the  case,  together 
with  the  exceptions  on  the  part  of  the  de- 
fendant and  also  those  of  the  solicitor  In  be- 
half of  the  state. 

The  defendant's  exceptions  raise  practical- 
ly but  two  questions.  One  la  whether  It 
was  error  on  the  part  of  the  presiding  Judge 
to  make  and  file  the  order  dated  the  31st  of 
January,  1896,  after  the  court  had  adjourned 
sine  die.  The  other  question  Is  whether 
there  was  error  on  the  part  of  the  presiding 
Judge  In  modifying  his  order  in  the  particu- 
lars mentioned  in  the  exceptions.  It  will 
t>e  noticed  that  while  the  court  was  in  ses- 
sion, the  presiding  Judge  made  an  entry  on 
the  docket  that  a  new  trial  was  ordered,  an- 
nounced his  conclusions,  and  requested  one 
of  the  attorneys  engaged  in  the  case  to  pre- 
pare the  order  carrying  out  the  views  which 
he  had  expressed.  The  case  of  Calhoun  v. 
RaUway  Co.,  42  S.  C.  132.  20"  S.  E.  30.  lays 
down  the  principle  which  governs  this  case. 
Mr.  Ohlef  Justice  Mclver,  delivering  the 
opinion  of  the  court,  quotes  with  approval 
the  following  language  of  Mr.  Justice  Har- 
lan in  Mitchell  v.  Overman,  103  TJ.  S.  62.  to 
wit:  "The  adjudged  cases  are  very  numer- 
ous In  which  have  been  considered  the  cir- 
cumstances under  which  courts  may  prop- 
erly enter  a  Judgment  or  a  decree  as  of  a 
date  anterior  to  that  on  which  It  was  In 
fact  rendered.  •  •  *  We  content  our- 
selves with  saying  that  the  rule  established 
by  the  general  concurrence  of  the  American 
and  English  courts  Is  that  where  the  delay 
In  rendering  a  Judgment  or  a  decree  arises 
from  the  act  of  the  court,— that  Is,  where 
the  delay  has  been  caused  either  for  its  con- 
venience, or  by  the  multiplicity  or  press  of 
business,  or  the  intricacy  of  the  question  in- 
volved, or  of  any  other  cause  not  attributa- 
ble to  the  laches  of  the  parties.— the  Judg- 
ment or  decree  may  be  entered  retrospective- 
ly, as  of  a  time  when  It  should  or  might 
have  been  entered  up.  In  such  cases,  up<Hi 
the  maxim,  "Actus  curise  n^Inem  grnva- 
bit,"— which  has  been  well  said  to  be  found- 
ed In  right  and  good  sense,  and  to  afford  a 
safe  and  certain  guide  for  the  administra- 
tion of  Justice,— it  Is  the  duty  of  the  court 
to  see  that  the  parties  shall  not  suffer  by 
the  delay."  The  following  cases  in  our  Re- 
ports more  or  less  throw  light  upon  this 
question:  Anltman  v.  Utsey,  35  S.  O.  596, 
597.  14  S.  E.  289;  Id.,  14  S.  E.  351;  Chalee 
V.  Batney.  21  S.  a  11;  Keep  v.  Leckie.  8 
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Rich.  Law.  164.  Baring  readied  tbe  cod- 
cluslon  that  the  order  filed  after  the  court 
had  adjourned  sine  die  was  as  effectual  as 
If  it  tiad  been  madd  and  filed  in  term  time, 
It  is  scarc^y  necessary  to  cite  aathoritles 
to  snstain  the  principle  that  the  preeldii^ 
Jndge  was  not  in  error  in  modifying  his  first 
order  in  such  manner  as  he  saw  fit.  The 
principle  Is  well  expressed  by  Mr.  Black  in 
roiume  1,  S  153,  of  his  work  on  Judgments, 
where  he  says:  "Tbe  authorities  all  hold 
that  a  court  has  plenary  control  of  its  Judg- 
ments, orders,  and  decrees  during  the  t^m 
at  which  they  are  rendered,  and  may  ammd, 
correct,  modify,  or  supplement  them,  for 
cause  appearing,  or  may,  to  promote  justice, 
revise,  supersede,  revoke,  or  vacate  them, 
as  m&y  in  its  discretion  aeem  necessary. 
Thus,  an  order  of  record  setting'  aside  a  ver- 
dict may  be  corrected  by  the  court  at  any 
time  during  the  court  at  which  It  was  ren- 
dered. •  •  •  Nor  IB  It  only  in  respect  to 
clerical  misprisions  or  omissions  that  this 
power  of  amendment  during  the  t^m  may 
be  exercised..  It  also  extends  to  errors  of 
the  court  Thus,  where  the  court  makes  an 
erroneous  order  under  a  mistaken  view  ot 
,  the  law,  It  may,  during  the  term,  of  its  own 
motion,  correct  the  mistake  by  expunging 
such  order  and  entering  an  order  in  accord- 
ance with  the  law  of  the  case."  See,  also, 
Chafee  v.  Ralney.  21  S.  0.  11.  The  defend- 
ant's exceptioiiB  are  overruled. 

We  will  next  consider  the  exceptions  on 
the  part  of  the  state.  Tbe  first  exception 
only  Involves  a  question  of  fact,  and,  In  a 
case  tike  this,  cannot  be  reviewed  by  the 
supreme  court  When  a  motion  is  made  in 
the  circuit  court  for  a  new  trial,  the  deci- 
sion of  that  court  Is  conclusive  upon  all 
questions  of  fact.  Hyme  v.  Brwln,  23  S.  O. 
231.  In  view'  of  the  fact  that  the  order  dat- 
ed 31st  of  January,  1896,  Is  held  by  the  court 
to  be  valid,  and  as  it  corrects  the  error  of 
which  the  state  complains  in  the  second  ex- 
ception, nothing  but  an  abstract  question  Is 
presented  to  this  court,  which,  of  course, 
will  not  be  considered.  The  third  exception 
on  the  part  of  the  state  is  too  general  tor 
consideration.  The  exceptions  on  the  part 
of  tbe  state  are  ovemded. 

It  Is  the  judgment  of  this  court  that  the 
order  of  the  clrcoJt  court  be  affirmed. 


(17  S.  C.  18) 

STATE  V.  RICHARDSON. 
(Supreme  Conrt  of  Soath  Carolina.    July  9. 
1896.) 

SoHioiDB  —  Instructions  —  Appeal  —  Rbvibw  — 
Rbcokd — Harmless  fiRSoa. 

1.  In  a  murder  case  it  was  error,  after  giv- 
ing the  nsual  definition  of  manslaughter,  to  add 
the  words,  "and  he  must  have  been  guiltless 
of  bringing  on  the  conflict  or  difficulty." 

2.  But  such  error  was  harmlees  where  de- 
fendant was  found  guilt;  of  manslaughter  only. 

3.  Tbe  failure  of  the  court  to  instruct  as  to 
conspiracies  to  commit  crime,  in  a  proper  case, 
cannot  be  reviewed  where  the  case  for  appeal 


does  not  show  any  request  for  specific  inatmc- 
tlona  on  the  subject  That  such  request  is 
quoted  in  the  argument  is  insufficient 

4.  Where  defendant  is  found  guilty  of  man- 
slaughter only,  error,  if  any,  in  refusing  instruc- 
tions relating  solely  to  murder,  is  harmless. 

Appeal  from  general  sessions  drcolt  court 
of  Lancaster  coupty;  Townsend,  Judge. 

Aleck  Richantaon  was  convicted  of  man- 
slaughter, and  appeals.  Afllnned. 

The  grounds  of  appeal  are  as  follows:  "The 
court  ezred  In  charging  tbe  jury  as  follows: 
*(1)  So  manslaughter  is  tbe  unlawful  killing 
ot  a  tamnan  bting  In  sudden  heat  and  passicHi 
upqm  a  safficient  legal  provocation,  and^  tlic 
fRtal  Wow  moMt  have  been  struck  before  the 
party  oo<^ed  or  before  he  should  have  cooled, 
and  he  must  have  l)een  guiltless  of  bringing 
on  the  conflict  or  dlfflcixlty.*  In  ctiargtng  the 
Jury  ae  follows:  '(2)  And  If  I  were  to  under- 
take to  analyze  (i.  e.  the  law)  and  show  yon 
bow  much  of  It  applies  to  conspiracy  and 
how  much  of  it  applies  to  riotous  assem- 
blages, etc.,  I  am  satisfied  that  you  would  be 
confused  beyond  all  reason.  And,  therefore, 
I  say  to  you  edmply  that  all  persons  who  were 
aiding  and  abetting  in  the  commission  of  a 
crime  of  this  kind  and  encouraging  it  are 
equally  guUty.'  Whereas,  shice  the  law  of 
conspiracy  was  so  very  Important  in  this  case, 
the  circuit  judge  should  have  analyzed  and  ex- 
plained t}ie  principles  of  the  law  of  conspiracy 
more  fully,  as  by  declaring  that  there  must  be 
such  a  common  design  or  purpose  In  all  to 
commit  a  crime  as  to  make  tbe  one  who  com- 
mitted the  crime  the  agent  or  instrument  of 
all  the  othera  in  the  accomplishment  of  their 
common  design  or  ,  purpose;  otherwise  only 
the  one  who  committed  the  crime  can  be  held 
guilty.  And  unless  each  one  of  the  alleged 
conspirators  knew  and  consented  to  and  ald«l 
In  the  accomplishment  of  tiie  common  design, 
one  igncwant  of  and  not  consenting  to  and  as- 
sistlng  In  such  common  design  of  others,  or 
the  design  of  another,  cannot  be  held  guilty. 
And  other  such  principles  of  law  applicable 
to  this  case.  In  charging  the  jury  as  follows: 
'(3)  Now  to  charge  you  that,  gentlemen,  would 
be  to  undo  all  that  I  have  charged  you.  It, 
although  Aleck  Richardson  might  not  know 
that  the  others  were  present  aiding  and  abet- 
ting him,  and  one  of  those  others  killed  him. 
they  may  have  killed  him,  Aleck  himself  aid- 
ing and  abetting  them.  Sqppose  the  drcom- 
stances  are  aa  supposed  in  this  paper  [request 
to  charge],  that  Aleck  Richardson  did  not 
know  that  the  others  were  aiding  and  abet- 
ting him,  and  that  one  of  the  others  killed  him, 
it  may  be,  gmtlemen  of  the  jury,— I  am  not 
stating  factB,~-it  may  be  that  the  other  one 
killed  him  because  Aleck  was  there  aiding  and 
abetting  him;  that  would  not  let  Richardson 
out.  He  would  be  equally  guilty  with  the  oth- 
er fellow  that  did  kill  him.  You  understand 
that  I  think.'  In  refusing  to  charge  the  jury 
as  requested  by  defendant's  counsel  as  fol- 
lows: \i)  If  the  jury  believe  that  Aleck  Rich' 
ardsou  did  not  know  when  he  committed  tbt 
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battery  on  John  Brown,  tbe  decease«l.  Id  the 
bouse,  and  when  he  .ran  out  after  the  deceas- 
ed, that  Andy  Tbompsoa  and  Wilttam  Jenkins, 
or  tbe  unknown  man,  were  aiding  and  abet- 
ting him,  or  were  attempting  to  aid  or  abet 
him,  in  an  unlawful  act,— tliat  Is,  If  such  aid- 
ing and  abetting  were  done  without  the 
IUH>wledge  and  consent  of  Aleck  Bicliardson, 
and  the  deceased  was  killed  by  one  of  the 
other  parties,  to  wit,  Andy  Thompson,  or  Wil- 
liam Jenkins,— then  you  cannot  find  Aleck 
Richardson  guilty  of  murder,  because  It  is  the 
duty  of  the  state  to  prove  beyond  a  teaaonable 
donbt  that  there  was  a  common  design  or  com- 
mon purpose  on  the  part  of  Aleck  BIchardson 
Umself  with  the  other  parties  to  commit  an 
unlawful  act'  In  refusing  to  charge  the  Jury, 
as  requested  by  defendant's  counsel,  as  fol- 
lows: '(5)  It  must  be  proven  beyond  a  rea- 
sonable doubt  either  that  the  defendant  him- 
self feloniously  and  willfully  gare  the  mortal 
blow,  or  that  be  was  felonloi^sly  present  aid- 
ing and  abetting  and  assisting  in  the  commis- 
sion of  the  murder,  so  ttiat  the  man  who 
struck  the  blow  may  be  regarded  as  the  agent 
or  instmment  of  all  in  their  common  purpose 
to  commit  tbe  crime.'  In  refushig  to'  charge 
the  jury,  as  requested  by  defendant's  counsel, 
as  follows:  '(6)  Where  a  prisoner  la  charged 
with  aiding  and  abetting  a  murder,  he  cannot 
be  coprlcted  unless  It  bf  proven  that'  he  knew 
that  the  murder  was  Intended;  and  it  Is  not 
enough  U  show  that  he  was  merely  present,  or 
went  with  the  murdoer,  or  helped  In  what  he 
did,  unless  It  be  further  diown  that  he  knew 
that  the  perpecrAtor  tntudad  to  commit  a 
crime."* 

Thoma&ou  &  Bomar,  for  appellant.  8«Ai- 
dtor  Schumpert,  for  tbe  Statb. 

POFB,  J.  The  three  defendants,  Richard- 
son, Thompson,  and  Howsen,  were  tried  at 
the  Januai7,  1896,  term  of  thu  court  of  gen- 
eral BeBBloBB  for  Spartanburg  county,  for  the 
murder  of  one  John  Brown.  Tbe  verdict 
of  the  Jury  was  an  acquittal  for  Sanford 
Howsen,  but  conviction  of  manslaughter, 
with  recommendation  to  mercy,  of  the  de- 
fendants BIchardson  and  Thompson.  AJTter 
the  sentence  bad  been  duly  passed,  tiie  de- 
fendant BIchardson  appealed  from  anch 
judgment  These  six  grounds  of  appeal  wlU 
be  reported.  It  is  stated  In  the  case  for  ap- 
peal that  on  Christmas  ere  night  the  two 
defendants  Richardson  and  Thompson, 
along  with  one  Will  Jenkins,  who  escaped 
arrest,  met  at  the  barber  shop  of  <me  Amos 
J^ilgrlm,  In  the  city  of  Spartanburg,  and, 
after  having  learned  that  each  one  had  hla 
.'^tricks,"  or  his  "gun,"  or  his  "pistol,"  aa 
the  weapons  carried  concealed  about  the  per^ 
son  are  Interchangeably  called,  they  detei^ 
mined  to  go  orer  to  Hamburs,^a  name  giv- 
en to  an  outlaying  portion  of  the  city  of 
Spartanburg,— "and  have  some  fun."  Ac- 
cordingly, they  went  to  the  bouse  where  a 
dance  was  being  had.  Soon  after  these  par- 


ties reached  the  dance,  the  deceased,  John 
Brown,  was  seen  throwing  some  torpedoes 
about  the  room  where  the  dancing  was  go- 
log  on.  Aleck  Richardson,  the  appellant 
seeing  Brown  throwing  torpedoes  about  the 
room,  went  to  deceased,  and  asked  him  if 
he  had  thrown  any  torpedoes  over  there, 
to  which  Inquliy  Brown  replied,  "He  didn't 
.know  whether  he  had  thrown  any  over  there 
or  not"  but  finally  said  "Yes,"  whereupon 
Aleck  BIchardson  hit  Brown  In  the  face,  and 
knocked  him  out  of  the  door  of  the  house, 
BIchardson,  Jenkins,  and  Thompson  follow- 
ing closely  upon  Brown.  While  In  tbe  yard, 
and  almost  Immediately  upon  the  parties 
reaching  the  yard,  some  one  of  tbe  party, 
thought  to  be  Jeidclns,  fired  a  ball  from  a 
-pistol  Into  Brown's  body,  from  which  be 
died.  As  we  before  stated,  the  Jury  did  not 
find  the  defendants  guilty  of  the  murder  of 
this  poor  Ix^,  John  Brown,  who,  from  the 
testimony  was  only  indulging  in  the  really 
harmless,  although  rude,  fun  with  torpedoes, 
and  who  soon  afterwards  found  that  he  was 
not  spared  to  enjoy  another  Christmas  on 
earth.  His  piteous  prayer  after  being  shot 
."Ob,  LordI  Oh,  Lordl"  rings  In  our  ears  at 
this  time. 

In  the  appellants  first  ground  of  appeal, 
wherein  he  sets  out  the  usual  definition  of 
manslaughter,  but  to  which  Judge  Town- 
send  added  the  unusual  words,  "and  he  must 
have  been  guiltless  of  bringing  on  the  con- 
flict or  difficulty,"  he  sets  up  that  this  Is  re- 
versible error.  At  first  consideration  we 
were  inclined  to  agree  with  the  appeliauL 
Mo  doubt  odstB  with  us  that  the  words  n-e 
have  quoted,  as  used  by  the  Judge  tn  hts 
definition  of  manslaughter,  are  not  war- 
ranted by  the  law.  To  allow  them  as  proper 
might  lead  to  trouble  The  very  essence  ot 
manslaughter  is  that  tenderness  of  the  law 
tn  Judging  our  fellow  men  when  influenced 
by  sudden  heat  and  passion  while  smarting 
under  reasonalde  provocation,  thus  negativ- 
ing the  existence  of  malice.  To  add  to  these 
eafegnarda  the  requirement  that  the  homi- 
cide must  have  occurred  when  the  defend- 
ant was  not  guilty  of  bringing  <n  the  con- 
flict or  difficulty.  It  seems  to  ua,  Is  unwar- 
ranted. Appellant's  difficulty  occurs  from 
the  fact  that,  notwithstanding  this  addl- 
ttonal  requirement  of  the  circuit  Judge,  the 
Jury  have  found  him  guilty  of  manslaughter. 
Is  this  not  harmless  error  in  the  Judge,  so 
■  Car  aa  this  defendant  la  concerned?  Have 
the  Jury  not  thus  found  that  the  a|)pellAut 
aided  and  abetted  In  tbe  homicide  In  sudden 
heat  and  passion,  upon  a  snffldmt  legal 
provocation,  before  time  bad  elapsed  in 
which  defendant  could  have  "cooled,"  and, 
further,  that  he  waa  guiltless  of  bringing  on 
the  difficulty?  The  case  of  State  v.  Jones,  21 
S.  C  096,  is  an  apt  lUustratlon  of  this  prin- 
ciple. In  the  case  cited  Judge  Oothran  bad 
charged  the  Jury  that  If  the  prlnciiul  was 
found  guilty  of  murder,  hla  alders  and  abet- 
tors could  not  be  found  gntl^  by  them  of 
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only  manslauffhter;  yet  the  Jury  did  find  the 
Alders  and  abettors  guilty  of  manslaughter, 
trhereupon  they  appealed  to  this  court 
Chief  Justice  Mclver,  in  rendering  the  opin- 
ion of  the  court,  said;  "The  judge  chained 
the  jury  'that  the  jury  could  not  find  those 
charged  as  aiding  and  abetting  guilty  of 
manslaughter  only  if  the  principal  be  found 
guilty  of  murder.'  Inasmuch  as  defendants 
were  found  guilty  of  manslaughter  only,  an 
exception  alleging  error  In  this  portion  of 
the  charge  nUses  a  purely  speculative  inquiry, 
in  which  the  courts  of  Justice  ought  not  to  In- 
dulge." 

In  the  second  exception  of  the  appellant 
he  criticises  the  circuit  judge  for  his  failure 
to  elucidate  the  law  governing  conspiracies 
to  commit  crime.  In  the  case  for  appeal  (and 
by  this  we  must  be  governed)  we  fail  to  find 
any  request  made  by  appellant  for  any 
such  specific  instructions  on  this  subject.  It 
is  true.  In  the  appellant's  argument  he  quotes 
such  request,  but  we  cannot  take  such  facts 
from  the  arguments  of  counsel.  If  it  is  desir- 
ed to  review  any  alleged  failure  In  the  circuit 
judge,  either  in  his  charge  to  the  jury  or  In 
his  rulings  upon  the  testimony,  etc,  the  basis, 
for  such  review  must  be  laid  in  the  case 
for  appeaL  We  have  been  so  much  pleased 
with  the  young  attorney  for  the  appellant, 
for  his  argument  was  highly  creditable  to 
him,  that  we  have  ventured  to  look  at  the 
request  In  controversy,  although  it  only  ap- 
peared In  his  argument,  and  we  are  glad  to 
be  able  to  say  that,  even  If  this  request  to 
charge  had  appeared  In  the  "case"  itself.  It 
could  not  have  availed  him,  for  It  relates  to 
murder,  and  the  jury  did  not  find  the  appel- 
lant guilty  of  murder.  Besides,  in  the  gen- 
eral charge  of  the  circuit  judge  we  are 
pleased  to  find  that  he  was  careful  to  point 
out  the  principles  of  law  regulating  con- 
spiracles.  We  must,  {herefore,  oTerrale  this 
exception. 

The  third  and  fourth  exceptions  are  that 
the  judge  refused  the  request  to  charge  as 
follows:  "If  the  jury  believe  that  Aleck 
Richardson  did  not  know,  when  be  commit- 
ted the  battery  on  John  Brown,  the  deceased, 
In  the  house,  and  when  he  ran  out  after  the 
deceased,  that  Andy  Thompson  and  William 
Jenkins  or  the  unknown  man  were  aiding 
and  abetting  him,  or  were  attempting  to  iild 
and  abet  him,  in  an  unlawful  act,— that  is. 
If  such  aiding  and  abetting  were  done  with- 
out the  knowledge  and  consent  of  Aleck 
Richardson,  and  the  deceased  was  killed 
by  one  of  the  otber  parties,  to  wit,  Andy 
Thompson  or  WUIiam  Jenkins,— then  you 
oannot  find  Aleck  Richardson  guilty  of  itiur- 
ier  [itaUcs  ours],  because  it  is  fche  duty  of 
the  state  to  prove  beyond  a  reasonable 
floubt  that  there  was  a  common  design  or 
common  purpose  on  the  part  of  Aleck  Rich- 
ardson himself  with  the  otber  parties  to  com- 
mit an  unlawful  act"  We  have  reproduced 
the  exact  language  of  the  request  to  charge 
to  make  manifest  the  fact  that  it  relates 


solely  to  the  crime  of  murder,  and,  as  we 
have  often  stated,  the  appellant  was  not 
convicted  of  murder.  Hence  It  is  "purely  a 
speculative  Inqulix,  In  wlilcfa  courts  of  Jus- 
tice ought  not  to  Indnlgb**  This  exception  Is 
overruled. 

Lastly,  the  fifth  and  sixth  exceptions  fail 
to  raise  any  practical  questions  for  our  de- 
cision, for  they  both  related  to  requests  to 
charge  as  to  the  crime  of  murder.  They 
must  therefore  be  overruled.  It  Is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
drcnlt  court  be  affirmed. 


«7  8.  c  «) 

JONES  et  aL  V.  FITZFATRICK 

(Supreme  Court  of  South  Carolina.   July  10, 
1886.) 

Apfsai^Nsw  TaiAir-Djsoamoir— PBOTurus  or 
Joai— RiOBT  TO  DuRseABD  Onmosa 
or  WiTXBasBS— JoKT. 

L  A  motion  for  a  new  trial,  based  on  the 
groond  that  the  verdict  is  against  the  preponder- 
ance  of  the  evidence,  is  addressed  to  the  discre- 
tion of  the  court,  and  a  refusal  to  sustain  it  is 
not  error  of  law  which  can  be  reviewed  by  the 
supreme  conrt 

2.  In  an  action  to  recover  for  legal  servlcei 
on  a  quantum  meruit  the  testinaooy  of  expert 
witnesses  as  to  the  reasonable  value  of  the  serv- 
ices, iKiag  statements  of  opinion  and  not  of 
fact  is  not  binding  oU'the  jury,  who  are  at  lib- 
erty to  form  their  own  judgment  from  the  facts 
shown  by  the  testimony. 

3.  It  is  not  error  to  refuse  to  grant  a  oeir 
trial  ufion  a  mere  allegation  of  relationsiup  be- 
tween jurors  and  a  person  interested  in  the  ac- 
tion, where  no  question  as  to  such  relationshn 
was  asked  on  the  impaneling  of  the  Jury,  and  it 
does  not  appear  but  that  the  parties  bad  knowl- 
edge of  the  facts  at  that  time. 

Appeal  from  common  pleas  circuit  conn 
of  Lancaster  county;  Beuet  Judge. 

Action  by  Ira  B.  Jones  and  T.  Y.  Williams, 
as  partners,  against  John  H.  Fitzpatrick.  as 
guardian  of  Mary  A.  Kibbler.  Judgment  for 
plaintiffs  for  a  smaller  amount  than  sued  for, 
and  they  appeal.  Affirmed. 

The  Judge  charged  the  Jury  on  the  trial  as 

follows: 

"This  is  a  suit  brought  by  Jones  Sc  WO- 
Uams,  plaintiffs,  against  John  H.  Fitzpat- 
rick, as  guardian  of  Mary  A.  Kibbler;  the 
plaintiffs  claiming  that  Fitz[MtrIck,  as  guard- 
ian, owes  th^  s  fee  for  professional  services 
as  lawyers,— a  fee  of  ?150,-^or  the  foreclo- 
sure of  the  Massey  mortgage.  The  parties 
both  agree  that  the  work  was  done,— that 
the  mortgage  was  foreclosed.  There  was 
some  litigation  In  connection  with  it  In  the 
court,  a  trial  bad,  a  verdict  or  decree  had, 
and  a  sale  was  made,  and  the  money  realtaed. 
as  you  have  heard.  The  contest  is  as  to 
whether  a  fee  was  to  be  paid  for  that  work 
or  not;  the  plaintltb  dalmbig  ttiat  they  are 
entitled  to  $150  as  a  reasonable  fee  for  that 
work  in  amipartson  wlUk  work  of  the  same 
kind,  that  that  was  a  very  reasonable  tee. 
that  they  have  been  paid  nothing  f6r  it,  and 
that  they  are  Justly  entitled  to  that  amonnt 
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for  their  serrlcee.  The  defendant,  Fltzpat- 
rlck,  admitting  the  services,  alleges  that 
Jones  &  Williams  foreclosed  that  mortgage, 
and  did  all  the  work  In  connection  with  that 
foreclosure  suit,  under  a  general  contract 
made  with  him  in  1887  by  \Lr.  Jones,  one  of 
the  flnu  of  Jones  &  Williams  afterwards,  but 
at  that  time  by  himself,  by  which*  he  was 
to  attend  to  all  the  business  growing  out  of 
the  Investing  of  the  money  of  Fitzpatrick's 
ward,  and  any  UtigatloD  that  might  arise  out 
of  those  inrestmenta,  sach  as  foreclosure  of 
the  moftgages.  The  defendant  sets  up  that 
general  contract,  and  saya  that  under  that 
contract  it  was  agreed  tiiat  nothing  was  to 
be  charged  by  Mr.  Jonea,— that  Sir.  Fitzpat- 
rlck  was  not  to  pay  any  court  costs.  The 
money  was  to  net  him  ten  per  cent,  excln- 
BlTe  of  court  costs.  He  was  not  to  pay  any 
court  costs  at  all,— no  expenses  of  litigation. 
Now,  that  is  the  contract  set  up  by  Mr.  Fltz< 
Patrick,  and  as  to  that,  of  course,  be  assumes 
tho  burden  of  proof.  He  Is  bound  to  show 
you,  by  a  itreponderance  of  the  testimony, 
that  that  contract  was  made.  You  alone  can 
settle  the  matter.  Mr.  Jones  denies  that  any 
such  contract  ever  existed.  Mr.  Fitzpatrldi 
asserts  as  po^tlrely  that  it  did  exist  In 
settling  that  I  don't  think  it  necessary  that 
a  jury  should  pronounce  one  of  those  two 
men  as  testifying  falsely  and  the  other  trutb- 
fuUy.  The  jury  is  not  called  upon  to  de- 
cide cases  between  false  witnesses  and  truth- 
ful  witnesses  so  much  as  between  people  who 
testify  to  their  best  recollection,  and  Jurora 
know  that  the  memory  of  man  Is  not  always 
trustworthy,  and  that  the  purest,  most  truth- 
ful men  may  testify  under  a  mistake;  and  a 
Jury  that  hears  a  case  such  as  this  has  to' set- 
tle which  of  two  men,  each  one  testifying  to 
the  best  of  his  knowledge  and  belief,  lias  the 
beat  recollection  of  the  circumstances  he  tes- 
tides  to.  To  rei>eat:  It  Is  not  necessaiy  to 
consider  one-or  the  other  witnesses  in  a  case 
like  this-as  testifying  to  lies.  WhateTeryom* 
verdict  may  be,  on  whichever  side  you  may 
find,  it  would  not  mean,  necessarily,  that  the 
other  side  failed  because  be  had  testified 
falsely.  The  plaintiffs,  the  firm  of  Jones  & 
Williams,  seek  the  value  of  the  services  foz 
work  done,  alleging  that  there  was  no  con- 
tract Mr.  Fltzpatrlck  says  there  was  a  con- 
tract Now,  a  contract  Is  an  agreement  be- 
tween two  or  more  persons,  either  in  writ- 
ing or  by  word  of  mouth,  equally  binding 
upon  boUi  parties,-  the  contracting  parties; 
but  there  can  be  no  contract  unless  there  has 
been  a  mutual  understanding  between  the 
parties.  Their  minds  must  meet  That  Is 
to  say,  no  one  person  can  establish  a  con- 
tract because  he  understood  so  and  so  to 
be  the  case,  if  the  other  did  not  There 
<K>uId  be  no  contract  unless  both  understood, 
at  the  tlme^  that  such  were  the  t^ma  of  the 
agreement;  and  the  one  who  alleges  the  con- 
tract muat  prove  it  by  the  preponderance  of 
the  evidence,— by  the  greater  weight  of  tho 
testimony.   In  a  dvU  salt  that  la  always  the 


rule,— the  prepond^ance  of  the  evidence;  the 
greater  weight  of  the  testimony.  And  if  a 
party  who  assumes  the  burden  of  proof  sim- 
ply leaves  the  matter  in  doubt,  so  that  you 
can't  tell  on  which  side  the  scales  go,  the 
scales  being  even,  his  case  falls.  He  does 
not  prevail  on  the  civil  side  of  the  court  un- 
til his  side  of  the  scale  Is  heavier.  When  the 
scales  are  even,  then  the  attempt  to  prove 
has  failed,  because  he  who  attempts  to  prove 
on  the  civil  side  of  the  court  must  prove  by 
the  greater  weight  of  the  testimony. 

"I  cannot  help  you  pauch,  gentlemen,  in 
considering  the  facta  in  this  case.  They  are 
very  few.  You  are  to  ask  yourselves:  Was 
this  foreclosure  suit,  which  was  Instituted  in 
1892,  made  under  an  agreement  made  in 
1887?  And  was  that  agreement  that  there 
was  to  be  attorney's  fees  paid  by  Fltzpat- 
rlck? Was  there  such  an  agreement?  If 
so,  you  may  ask:  Was  anything  said  by 
Fltzpatrlck  in  1892  about  that  agreement 
made  in  1887?  Did  he  remind  Jones,  or 
Jones  A,  Williams,  of  that  agreement  of  1887? 
If  he  did  not,  was  that  because  there  was  no 
such  agreement,  or  was  It  simply  because  he 
forgot?  Or,  you  may  ask:  Is  It  possible 
that  he  may  have  imagined  or  believed  there 
waa  such  an  agreement  while  there  was 
none?  If  there  waa  no  such  agreement,  did 
Fltzpatrlck  bring  the  mortgage  to  Jones  & 
Williams  to  be  foreclosed,  and  did  he  say 
nothing  to  them  about  a  fee?  Did  he  ask 
nothing  about  what  the  fM  would  be  for  the 
foreclosure?  And,  If  he  did  not,  does  that 
Intimate  to  you  tliat  be  was  acting  under 
some  former  agreement,  or  what  he  believed 
was  an  agreement?  Or  did  he  put  the  mort- 
gage In  the  hands  of  those  lawyers  when  he 
foreclosed  without  saying  anything  about 
what  th^  would  charge?  I  can  see  how  it 
would  be  somewhat  difficult  for  you  to  come 
to  a  conclusion.  You  have  to  look  at  the 
case  from  all  possible  points  of  view,  after 
passing  upon  the  credibility  of  witnesses, 
and  your  test  will  be,  not  only  as  to  credibil- 
ity, but  as  to  common  sense  and  observation 
in  the  ordinary,  commonplace  affairs  of  life. 
If  you  come  to  the  conclusion  that  In  18S7 
there  was  no  such  agreement  made  (there 
was  no  allegation  and  no  testimony  that  I 
remember,  that  there  was  an  agreement 
made  in  1S92>— If  yon  come  to  the  conclusion 
that  Mr.  Fltzpatrick  and  Mr.  Jones  didn't 
make  the  agreement  which  Mr.  Fltzpatrick 
says  that  he  beeves  was  made,  then  yon 
will  considtf  the  testimony  as  to  the  value 
of  the  services,  and  on  that  point  you  are  to 
consider  the  testimony  of  the  witnesses  wbo 
were  sworn  before  you  as  to  what  would 
reasonably  be  the  value  of  the  services  ren- 
dered in  the  foreclosure.  I  charge  you  that 
you  cannot  give  more  than  $150.  That  Is  the 
amount  asked  for.  I  believe  you  ask  for  In- 
terest, Mr.  Allison?" 

Mr.  Allison:  "I  think  we  are  not  entitled 
to  Interest" 

"I  will  state  to  yon,  Mr.  Foreman,  if  you 
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come  to  tbe  concltislon  to  give  Jones  &  WU- 
Uama  a  renUct.  yon  cannot  allow  Interest  at 
bU.  Tbls  ia  not  a  liquidated  demand.  It  la 
a<Hnethlng  atlll  to  be  fixed.  Yon  cannot, 
therefore,  give  more  tbau  $150.  Yon  remem^ 
ber  some  testimony  that  $175  wonld  have 
heen  a  reasonable  fee.  The  plaintiffs  have 
asked  for  no  more  than  $150.  They  cannot 
get  more  than  $150.  and  yon  may  give  that 
or  any  snm  which  yon  think,  nnder  the  te»> 
tlmony,  would  hare  been  a  reasonable  fee 
for  the  aerrlcea. 

"I  haTe  been  requested  by  counsel  for 
plaintiffs  to  charge  yon  the  following  propo- 
sitions of  law: 

"(1)  That  this  is  a  suit  by  Jones  &  WU- 
liams,  as  plaintiffs,  against  John  H.  Fltzpat- 
rldi,  as  guardian,  and  that  the  defendant, 
who  relies  upon  an  express  agreem^t  as  to 
tbe  amount  of  counsel  fees,  must  show  by 
the  preponderance  of  tbe  evidence  that  there 
was  snch  an  agreement  with  the  plaintiffs, 
Jones  &  Wllllama.  I  so  charge  yon.  T^t  Is 
the  law. 

"I  am  also  requested  to  chaise  you  that, 
If  you  find  that  there  was  an  agreement  be- 
tween Ira  B.  Jones  and  John  H.  Fltzpatrlck 
in  1887  as  to  the  price  to  be  charged  for  the 
foreclosure  of  the  Massey  mortgage,  such 
contract  could  not  bind  the  firm  of  Jones  & 
Williams  in  1892,  unless  you  find  that  J.  U. 
Fltzpatrlck  called  the  attention  of  Mr.  WU- 
liams  to  the  contract  he  had  had  with  Jones 
iQ  1887,  and  that  Mr.  WUliams  acquiesced  in 
the  contract  made  with  Jones  fn  1887.  I 
cannot  charge  yon  that.  I  think  I  have 
charged  you  all  the  law  applicable  to  this 
case,  which.  In  general,  is  just  this,  Mr. 
Foreman:  Mr.  Fitpatrlck  is  entitled  to  a 
verdict  in  this  case  if  he  has  satisfied  yon, 
by  the  preponderance  of  the  evidence,  that 
a  contract  was  made  between  him  and  Mr. 
Jones  In  1887  as  to  all  dealings  In  connec- 
tion with  his  ward.  If  he  has  satisfied  yon, 
by  the  preponderance  of  the  evidence,  that 
such  a  contract  was  made,  he  Is  entitled  to 
a  verdict  If,  on  the  contrary,  he,  assuming 
the  burden  of  proof,  has  not  satisfied  yon, 
by  the  greater  weight  of  the  testimony, 
that  such  a  contract  was  made,  then  he  is 
not  entitled  to  a  verdict,  and  you  will  be 
bound  to  consider,  then,  the  testimony  as  to 
the  services  of  the  plaintiffs,  Jones  &  Wil- 
liams, because  there  Is  no  denial  that  they 
did  the  work,  and  if  they  did  the  work  in 
the  ordinary  course  of  business  as  lawyers, 
under  no  such  contract  as  Mr.  Fitzpatrick 
claims,  then  they  ore  entitled  to  pay  for 
their  services,  and  you  will  Judge,  from  the 
testimony,  what  the  services  were  worth. 
You  understand,  Mr.  Foreman,  there  can  be 
DO  contract  unless  the  minds  of  the  parties 
meet  One  man  may  think  there  Is  a  con- 
tract, and  the  other  never  think  so,— never 
agree.  If  anch  la  the  case,  there  is  no  con- 
tract" 

Judge's  remarks  refusing  new  trial: 
"Well,  gentlemen,  the  gronnda  of  the  mo- 


tion for  a  new  trial  are  these:  One,  that 
the  verdict  was  not  responsive  to  Ute  evi- 
dence as  to  the  value;  the  other,  that  the 
verdict  was  against  the  charge  and  the  law; 
and  the  third  sn^ests  that  two  Jorors  are 
In  some  way  re&ted.  but,  as  that  Is  not  in- 
stated on,  there  Is  no  material  before  the 
court,— no  evidence  as  to  relationship.  I 
dont  suppose  you  in^  on  that,  sir  [to  Hr. 
Allison]?" 

Mr.  Allison:  **We  can  get  up  allMavltB  on 
that  point" 

The  Court:  "The  question  was  pht  to  l^e 
jurors  if  any  of  them  were  related  to  the 
parties,  and  none  of  them  answered,  Tes.' 
No  doubt  the  question  ought  to  have  been 
asked  then  If  they  were  related  to  the  de- 
fendant's cestui  qui  trust,  or  ward.  That 
question  was  not  put,  and  It  Is  too  late  now 
to  put  that  question.  It  Is  a  matter  of  Inad- 
vertence; and  I  don't  think  I  could  take  no- 
tice, now,  that  two  of  the  Jury  might  have 
been  related  to  the  ward.  I  shall  therefore 
devote  myself  entirely  to  the  other  two 
gronnda.  I  am  very  well  aware  that  a  mo- 
tion of  this  nature,  if  refused,  leaves  no  oth- 
er means  of  redress  to  the  party  making  it, 
because  only  an  appeal  can  be  taken  to  the 
supreme  court  on  errors  of  law,  and  not  as 
to  the  weight  of  evidence,  the  facts  of  tbe 
case;  and  I  will  consider  very  carefully  the 
motion  in  that  regard,  and  I  do  r^ard  it 
to  be  the  duty  of  a  Judge  to  set  the  verdict 
aside  whenever  he  Is,  in  conscience,  satisfied 
that  the  verdict  la  not  responsive  to  the  tes- 
timony. Bnt  Is  it  manifestly  against  the 
weight  of  tbe  testimony?  Or  has  Injustice 
been  done  by  the  verdict  in  view  of  the 
testimony?  I  am  also  aware,  on  the  other 
hand,  that  the  jury  are  the  supreme  Judges 
of  the  facts  of  the  case.  In  this  case,  the 
jury  found  a  verdict  of  $25  for  the  plaintiflte, 
and  the  motion  is  made  npOn  the  ground 
that  that  was  Inadequate  compensation,  and 
not  in  accord  with  the  testimony  as  offered 
upon  the  stand;  that  the  Jury  had  come  to 
the  conclusion  that  there  was  a  special 
agreement  between  Mr.  Fitzpatrick  and  Mr. 
Jones.  A  jury  consists  of  12  men,  and  when 
they  went  into  that  room  It  Is  perfectly 
possible  that  a  minority  of  them,  Judging 
by  their  verdict,  may  have  believed  that 
there  was  a  special  agreement,  and  that  Mr. 
Jones  was  entitled  to  nothing  more  than  tax 
costs;  but  that  minority  may  have  surren- 
dered their  view  to  the  majority,  who  must 
have  taken  the  view  that  there  waa  no  snch 
an  agreement  and  that  minority  may  have 
infiuenced  the  majority  of  the  jurors  to  les- 
sen the  amount  There  is  no  law  or  rule  to 
deny  the  jury  that  right  They  are  not  only 
judges  of  the  facts,  but  they  are  their  own 
judges  and  counselors  as  to  bow  they  arrive 
at  their  verdict,  and  even  if  the  Jury  arrive 
at  a  verdict  by  compromise,  unless  there  la 
glaring  inconsistency  between  tbe  evidence 
and  the  verdict,  It  cannot  be  disturbed  on 
that  ground.  It  la  true,  from  my  recollection 


Digitized  by  Google 


8.  a) 


JONES  0.  7ITZFATBICK. 


of  the  erldence,  tbat  ttaf>  only  evidence  of 
the  value  of  tbe  Berries  UmitB  the  valne  tcf 
a  minimum  of  $190,— that  9150  was  a  rea- 
sonable fee.  At  the  same  time  that  testi- 
mony was  the  testimony  of  experts,  glvinj; 
their  opinion  as  to  the  ralne  of  services, 
and  not  the  testimony  of  witnesses  as  to  the 
facL  Now,  the  Jury  is  entitled,  if  it  pleases, 
to  disregard  the  testimony  of  experts.  It  la 
not  boand  by  the  opinions  elven  od  the 
stand  -on^.  They  can  assert  their  own  opin- 
ions against  the  opinion  of  a  lawyer  or  any 
other  expert  The  testimony  of  an  expert  is 
only  usefol  when  they  desire  to  ose  It  They 
can  disregard  it  by  the  role  of  erldence. 
They  are  not  compelled  to  be  guided  by  it 
If  they  need  the  nse  of  expert  testimony, 
liiey  can  nse  It  If  they  are  satisfied  with  it 
'Jtey  can  take  It;  and,  the  testimony  as  to 
services  being  a  matter  of  opinion,  the  Jury 
may  consider  it,  or  may  not  They  have  a 
perfect  right  to  consider  the  value  of  serv- 
ices according  to  their  own  estimates  of  the 
services;  and.  in  addition  to  that,  the  testi- 
mony as  to  the  money  value  Is  not  the  only 
evidence^  They  have  the  evidence  as  to 
what  the  work  was,— the  amonnt  of  litiga- 
tion. An  tntelllgent  jnry,  the  foreman  a 
very  Intelligent  man,  no  doubt  they,  some 
of  them,  had  had  experience  in  these  mat- 
ters, and  it  may  have  ran  throngh  their 
minds  that  there  was  a  certain  amount  of 
work  to  be  done.  True,  the  case  was  in 
court  As  to  one  hundred  and  some  odd 
dollars,  there  was  some  litigation,  and  al- 
though the  lawyers  and  Judges  may  have 
said  tbe  services  were  not  worth  less  than 
$150,  the  Jury  may  have  tbonght  $25  was 
sofflcient  pv,  and  yet  not  come  to  that  con- 
clusion from  the  evidence.  And  they  had  a 
perfect  right  to  reject  the  testimony  of  the 
experts.  It  Is  their  prerogative.  I  am  frank 
to  say.  If  the  testimony  had  been  taken  be- 
fore me  to  fix  the  fee  as  referee  or  Judge,  I 
would  have  considered  myself  bound  by  the 
testimony  of  counsel,— would  have  thought 
9150  a  reasonable  fee.  But  there  was  an- 
other Question  Involved.  There  was  the 
question,  'Was  there  an  agreement  or  not? 
And  under  that  view  it  is  possible  that  those 
who  believed  tbat  there  was  such  an  agree- 
ment may  have  arrived  at  tbe  value  of  serr- 
Ices  by  compromise.  It  is  well,  of  course, 
tbat  litigation  should  cease,  and—** 

Mr.  Allison:  "Yoor  honor,  will  yon  per* 
mit  me  to  say  a  word?  We  take  this  ground, 
and  took  it  Iwfore  in  this  motion  for  a  new 
trial,— we  take  this  line:  That  the  contract 
that  Capt  Fitzpatnck  says  was  agreed  to  in 
18S7  was  not  binding  on  the  Arm  of  Jones  & 
Williams,  if  made  at  all,  and  couldn't  bind 
the  firm  of  Jones  &  Williams.— couldn't  bind 
T.  Y.  Williams  unless  brought  to  his  atten- 
tion and  he  agreed  to  It" 

The  Court:  "Mr.  AlllBon,  you  framed  a  re- 
quest to  charge  on  that  line,  which  I  de- 
clined to  charge,  for  this  reason,  not  only 
that  Mr.  ntzpatrick  brought  the  mortgage 


to  Jones  ft  Williams,  to  be  foreclosed  by 
Jones  &  WlUlamsi  but  there  Is  evidence 
that  he  knew  that  he  was  bringing  it  to 
them  as  a  partnership,  and  that  he  was  not 
simply  bringing  it  to  Mr.  Jones,  as  he  had 
done  in  1887." 

Mr.  AUlson:  "The  record  showed  that  It 
was  Jones  &  Willlama,  and  I  bring  this  up 
for  you  to  pan  on  that  legal  qttestian  at  this 
point" 

The  Oourt:  'TTour  request  was:  If  you 
find  that  there  was  an  i^reement  between 
Ira  B.  Jones  and  John  E.  Fltzpatrlck  in  1887 
as  to  the  price  to  be  charged  for  the  fore- 
closure of  the  Massey  mortgage,  that  such 
contract  could  not  bind  the  firm  of  Jones  & 
Williams  in  1892.  unless  you  find  that  J.  H. 
Flt^atrick  called  the  attention  of  Mr.  WIl^ 
Ilams  to  the  contract  he  had  had  with  Jones 
In  1887,  and  that  Mr.  Williams  acquiesced 
in  the  contract  made  with  Jones  in  1887.* 
You  see,  in  that,  there  was  a  charge  on  the 
facts:  'Called  the  attention  of  Mr.  Williams 
to  the  contract  which  he  had  had  in  1887.' 
You  see  It  takes  for  granted  there  was  a  con- 
tract But  still,  even  if  you  had  said  here, 
To  the  contract  he  alleged  to  have  had,'  1 
couldn't  have  charged  this  without  adding, 
'And  unless,  also.  Mr.  Williams  brought  to 
the  attention  6f  Mr.  Fitzpatrick  that  he  was 
a  partner  in  Jones  &  Williams.'  ** 

Mr.  Allison:  "Our  purpose  la  to  get  you 
to  pass  upon  that  law  as  ^)pUca1ile  to  the 
facts  of  this  case." 

The  Court:  "I  am  very  much  ImpreBsud 
with  the  argument  for  a  new  trial,  and  1 
can  understand  how  both  sides  are  dissat- 
isfied with  this  verdict  but  I  think  the  ver- 
dict must  stand.  I  don't  see  sufflcient 
grounds  to  disturb  It  The  Jury  was  an  in- 
telligent Jnry,  and  it  was  very  evident  thai 
they  had  great  difficulty  In  making  up  theli- 
mlnds  between  the  two  sides.  They  seemed 
to  have  given  the  preponderance  to  Mr. 
Jones'  side,  that  there  was  no  contract,  anti 
yet  there  must  hare  been  some  who  thought 
the  other  way.  and  they  agreed  upon  this 
exceedingly  small  amount  for  8U<:ji  services. 
But  they  were  the  supreme  Judges  for  value, 
and  while  I  myself  wotdd  certainly  have 
allowed  a  fee  much  larger  than  $25,  yet  I 
cannot  say  tbat  I  feel  JustlQed  in  disturbing 
the  verdict  So  I  refuse  the  motion.  No 
proof,  by  affidavit  or  otherwise,  was  made 
tbat  any  Juror  was  related  to  defendant's 
ward;  nor  was  any  statement  made  as  to 
what  relationship,  if  any,  listed  between 
any  Juror  and  defendanf  sward;  nor  was  any 
statement  made  or  proof  given  that  the 
knowledge  of  any  such  alleged  relationship 
was  acquired  after  the  impaneling  of  the 
Jury.  ,  The  sole  basis  for  the  motion  for  new 
trial  on  the  ground  of  alleged  relationship 
of  Jurors  was  the  verbal  statement  by  coun- 
sel that  they  were  Informed  that  two  Jurors 
were  related  to  defendant's  ward;  but  conn 
sel  did  not  undertake  to  vouch  for  the  fact; 
nor  to  state  the  degree  of  relationship.  And 
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tt  wftfi  denied  by  defendant  th&t  any  Juror 
was  relat'ed  to  defendants  ward." 

The  following  are  tbe  exceptions  or 
grounds  of  appeal  from  tlie  dnmlt  court  to 
the  supreme  court: 

"(1)  Because  the  circuit  judge  erred  In  re- 
fusing to  charge  the  jury,  when  requested 
b7  plalntlCTs'  attorneys,  as  follows:  'If  yon 
find  that  there  was  an  agreement  between 
Ira  B.  Jones  and  John  H.  Fitzpatrick,  In 
1887,  as  to  the  price  to  be  charged  for  the 
foreclosure  of  the  Maascy  mortgage,  that 
such  contract  could  not  bind  the  Arm  of 
Jones  &  Williams,  unless  you  find  that  J.  H. 
Fitzpatrick  called  the  attention  of  Mr.  Wil- 
liams to  the  contract  he  had  had  with  Jones 
In  1887,  and  that  Mr.  Williams  acquiesced 
,ln  the  contf-act  made  with  Jones  In  1887.' 
(2)  Because  he  erred  lu  charging  the  Jury  as 
follows:  *Mr.  Fitzpatrick  is  entitled  to  a  ver- 
dict In  the  case  If  he  has  satlsAed  yon,  by 
the  preponderance  of  the  evidence,  that  a 
contract  was. made  between  blm  and' Hr. 
Jones  in  1887  as  to  all  dealings  in  connection 
with  his  ward.'  Whereas  he  should  hare 
charged,  if  there  was  an  agreement  between 
Ira  B.  Jones  and  John  H.  Fitzpatrick  tn 
1887.  before  the  partnership  of  Jones  &  Wil- 
liams, that  Jones  &  Williams  would  not  be 
bound  thereby,  unless  the  firm,  or  one  of 
them,  after  the  forming  of  the  partnership, 
assented  to  such  agreemeat.  (3)  Because  he 
erred  In  charging  the  jury  as  follows:  *If 
you  come  to  the  conclusion  that  Mr.  Fitzpat- 
rick and  Mr.  Jones  didn't  make  the  agree- 
ment  which  Mr.  Fitzpatrick  says  and  be- 
lieves was  made,  then  you  will  consider  the 
testimony  as  to  the  value  of  the  services.' 
This  was  erroneous,  Id  making  the  consid- 
eration by  the  jury  of  the  evidence  as  to 
the  value  of  services  dependent  on  their 
first  finding  that  Fitzpatrick  and  Jones  (not 
Jones  &  Williams)  did  not  make  the  alleged 
agreement.  It  was  furthermore  erroneous, 
in  that  It  was  a  comment  on  the  testimony 
aod  sincerity  of  Fitzpatrick,  as  It  was  an 
expression  of  the  court  that  Fitzpatrick  was 
sincere,  and  believed  what  he  bad  testified 
to.  (4)  Because  the  circuit  Judge  erred  in 
commenting  on  the  facts  to  the  jury  as  fol- 
lows: 'I  cannot  help  you  much,  gentlemen. 
In  considering  the  facts  in  this  case.  They 
are  very  few.  Yon  are  to  ask  yourselves: 
Was  this  foreclosure  suit,  which  was  insti- 
tuted in  1802,— was  it  made  under  agreement 
made  in  1887,  and  that  agreement  was  that 
there  was  to  be  no  attorney's  fees  paid  by 
Fitzpatrick?  Was  there  such  an  agreement? 
If  so,  you  may  ask:  Was  anything  said  by 
Fitzpatrick  In  1892  about  that  agreement 
lu  1887?  Did  he  remind  Jones  or  Jones  & 
Williams  of  that  agreement  in  1892?  ^  If  he 
did  not,  was  that  because  there  was  no  such 
agreement,  or  was  it  simply  because  he  for^ 
got?  Or  you  may  ask:  Is  it  possible  that 
he  may  have  inquired  or  believed  there  was 
such  an  agreement,  while  there  was  none? 
If  there  was  no  such  agreement,  did  Fltz- 


patridk  brine  the  mcMtgage  to  Jones  &  WD- 
'  Uams  to  be  foreclosed,  and  did  he  say  noth- 
ing to  them  about  the  fee?  Did  he  ask  noth- 
ing about  what  the  fee  would  be  for  the 
foreclostu«?  And,  if  he  did  not,  does  that 
Intimate  to  you  that  he  was  acting  under 
some  Conner  agreement,  or  what  he  believed 
was  an  agreement?  Or  did  he  put  the  mort- . 
gage  in  the  hands  oif  these  lawyers,  when  he 
foreclosed,  without  saying  anything  about 
what  they  would  charge?  I  can  see -how  it 
would  be  somewhat  difficult  for  you  to  come 
to  a  conclusion.'  ^  If  the  jury  reached  the 
conclusion  that  the  testimcHiy  was  not  suffi- 
cient to  establish  the  alleged  agreement  be- 
tween Mr.  Fitzpatrick  and  Mr.  Jones  In  1887. 
which  they  weare  bound  to  do  to  give  the 
plaintiffs  the  small  verdict  of  $25,  then.  It  is 
sulKnltted,  the  circuit  Judge  erred,  in  law. 
In  refusing  plaintiffs  a  new  trial,  for  the  un- 
contradicted testimony  showed  that  the  serv- 
ice rendered  by  plaintiffs  were  wortb  not 
leas  than  $150.  Because  the  presidlnj; 
Judge  erred.  In  law.  In  allowing  the  verdict 
to  stand,  and  refusing  a  new  trial,  when 
there  was  not  a  particle  of  testimony  to  re- 
duce it  below  $l60,— nothing  but  caprice.  (7) 
Because  there  was  no  evidence  to  sustain 
the  verdict  reducing  the  value  of  the  services 
of  Jones  &  Williams  to  $25,  and  the  presld- 
tug  Judge  erred,  as  a  matter  of  law.  In  re- 
fusing a  new  trial  (8)  Because  the  presid- 
ing judge  «Ted,  OS  a  matter  of  law.  In  re- 
fusing a  new  trial,  upon  the  ground,  mere- 
ly, that  a  minority  of  the  Jury,  Judging  by 
their  verdict,  may  have  believed  that  there 
was  a  special  agreement,  and  that  Mr.  Jones 
was  entitled  to  nothing  more  than  taxed 
costs;  that  the  minority  may  have  surren- 
dered their  view  that  there  was  no  such 
agreement;  that  the  minority  may  have  in- 
fluenced the  majority  of  the  Jurors  to  lessen 
the  amount;  and  that  there  was  no  law  or 
rule  to  deny  the  Jury  that  right.*  (9)  Be- 
cause the  presiding  Judge,  having  stated 
'tiiat.  If  the  testimony  liad  been  taken  be- 
fore me  as  referee  or  Judge.  I  would  have 
considered  myself  bound  by  the  testimony 
of  counsel,  would  have  thought  $150  a  rea- 
sonable fee,'  erred,  notwith^andlng.  In  re- 
fusing a  new  trial  on  the  ground  that  *there 
was  another  question  Involved,  viz.:  "Was 
there  an  agreement  or  not?"  And  that  un- 
der that  view  It  is  possible  that  those  who 
believed  that  th^  was  such  agreement,  may 
have  arrived  at  the  value  of  the  services  by 
compromise.'  See  r^erence  In  order  of  court 
refusing  new  trial  for  his  reasons.  (10)  Be- 
cause he  erred  lu  refusing  a  new  trial  on  the 
ground  that  the  jury  were  the  supreme 
Judges  of  the  value  of  the  services  of  plain- 
tiffs. (11)  Because  the  presiding  judge  erred 
In  permitting  the  verdict  of  the  jury  to 
stand,  on  the  ground  that  the  Jury  had  the 
right  to  disregard  the  testimony  of  experts 
as  to  the  value  of  plaintiffs'  services,  and 
had  the  right  to  consider  the  value  of  the 
services  according  to  their  own  estimate 
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tberei^  (12).  Because  the  presiding  judge 
erred  In  holding  that,  on  the  motion  for  a 
new  trial.  It  was  too  late  to  consider  the 
question  whether  two  of  the  jorora  were 
related  to  the  real  defendant,  Mary  A.  Klb- 
ler,  the  ward  of  John  H.  Fltzpatri<^  guard- 
Ian;  that  the  failure  of  the  court  to  aak  if 
any  Juror  was  related  to  the  ward  was  a 
mere  Inadrertence;  and  that  It  was  then  too 
late  for  him  to  take  notice  thnectf." 

B.  BL  &  K.  B.  Allison,  for  appdlanta.  Ernest 
Moore,  tor  respond^t. 

McIVEai,  0.  J.  The  facts  out  of  which  this 
controTersy  arose,  so  far  as  they  are  undis- 
puted, may  be  stated  as  follows:  The  de- 
fendant, having  funds  of  his  ward  to  Invest, 
employed  Mr.  Jones,  one  of  the  plaintiffs, 
as  his  legal  adviser  In  making  such  Invest* 
ments,  the  understanding  being  that  the 
expense  of  Investigating  the  titles  of  prop- 
erty offered  as  security  and  preparing  the 
uecessary  papers  should  be  borne  by  the  bor^ 
rower  of  the  money.  In  pursuance  of  this 
arrangement  a  loan  of  the  sum  of  $2,000  was 
effected,  some  time  In  the  summer  of  1887, 
10  one  Massey,  out  of  the  funds  of  defend- 
ant's ward,  which  was  secured  by  a  mort- 
gage of  real  estate,  drawn  and  executed  In 
the  office  of  Mr.  Jones;  the  other  plaintiff, 
Mr.  Williams,  not  then  b^g  a  partner  of 
Mr.  Jones,  but  acting  as  a  cl^k  In  his  office. 
Soon  afterwards,  however,  a  partnership  in 
the  practice  of  law  was  formed  between  the 
plaintiffs,  which  continued  until  the  Ist  of 
January,  1805.  After  the  lapse  of  about  five 
years  from  the  making  of  said  loan,  the  mon- 
ey not  being  paid,  the  defendant  placed  the 
mortgage  In  the  hands  of  Jones  &  Williams 
with  Instructions  to  foreclose  the  same.  In 
accordance  with  these  instructions,  the  pl&ln- 
tlfls  as  attorneys  at  law,  some  time  In  the 
year  1892,  commenced  an  action  against  Mas- 
sey for  foreclosure  of  tbe  mortgage,  to  which 
Massey  appeared  and  made  defenses,  which, 
however,  were  not  sustained,  and  Judgment 
of  foreclosure  was  rendered,  under  which  the 
mortgaged  premises  were  sold,  yielding  a 
sum  of  about  f3,100.  which  being  insufficient 
for  the  payment  of  the  mortgage  debt  and 
costs,  judgment  was  entered  for  the  deflden- 
cy.  Some  time  in  the  year  1893  the  plain- 
tiff called  uDon  the  defendant  for  a  settle- 
ment of  the  fee  of  Jones  &  WllHams  In  the 
action  for  the  foreclosure  of  the  Massey 
mortgage.  The  defendant  denying  that  be 
owed  the  plaintiff  any  fee,  and  refusing  to 
pay  the  same,  this  action  was  commenced  on 
the  15th  of  NoTdmber.  1893.  to  recover  the 
sum  of  f  150,  plalntlfh  alleging  that  their  pro- 
fessional services  were  reasonably  worth  that 
sun  of  money.  The  defendant.  In  his  an- 
swer, set  up  two  defenses:  First,  a  denial 
that  he  owed  the  plaintiffs  anything  at  all, 
together  with  a  denial  that  the  professional 
services  alleged  to  have  been  render^  blm 
by  the  plaintiffs  were  reasonably  worth  the 
sum  claimed;  second,  that  by  express  agree- 


ment  between  the  plaintiff  Jones  and  the  de- 
fendant, made  at  the  time  (1887)  when  said 
Jones  was  first  employed  as  bis  legal  adviser, 
it  was  understood  tbs^  in  case  It  became  nec- 
essary to  foreclose  any  mortgage,  no  chaise 
beyond  the  tax  costs  was  to  be  made  for  the 
foreclosing  of  the  mortgage,  and  that  the 
tax  costs  in  the  action  for  foreclosure  of  the 
Massey  mortgage  had  been  paid  to  and  re- 
ceived by  the  plalnUfCs.  The  defendant  testl- 
fled  distinctly  that  there  was  such  an  agree- 
n^ent  as  that  set  up  in  bis  answer,  and  the 
plaintiff  Jones  testified  positively  that  there 
was  no  such  agre^ent,  while  the  plaintiff 
Williams  testified  tbat  he  knew  nothiup  of 
any  such  alleged  agreement,  and  never  heard 
of  It  nntU  a  short  time  before  the  commence- 
ment of  this  action.  So  that  the  controlling 
issues  in  the  case  were— First,  whether  any- 
thing was  due  to  the  plaintiliFs  for  their  pro- 
fessional services  In  the  action  for  the  fore- 
closure of  the  Massey  mortgage,  and,  second, 
if  so,  what  was  the  value  of  such  B^irices. 
For  it  Is  not  claimed  by  the  plaintiCCs  that 
.there  was  any  special  contract  fixing  the 
amount  to  be  allowed  them  as  compensation 
for  their  services,  and  their  clalm'rests  alone 
upon  a  quantum  meruit  Upon  the  close  ot 
the  testimony  the  case  was  submitted  to  the 
jury,  Qi>der  the  charge  of  his  honor.  Judge 
Benet,  which  Is  set  out  in  the  "case,"  and 
which  should  be  Incorporated  In  the  report 
of  this  case.. and  a  verdict  was  rendered  In 
favor  of  the  plaintiffs  for  the  sum  of  $25. 
Thereupon  the  plaintiffs  moved  for  a  new 
trial  on  the  minutes  of  the  court,  basing 
their  motion  upon  the  following  grounds: 
"(1)  Because  the  verdict  was  against  the  pre- 
ponderance of  the  evidence;  <2)  because  the 
verdict  was  contrary  to  the  charge;  (3)  be- 
cause It  la  alleged  that  two  jurors  In  the 
cause  were  related  to  the  defendant's  ward." 
This  motion  was  refused,  for  the  reasons  set 
forth  in  the  remarks  of  the  circuit  judge 
found  in  the  "case."  which  should  likewise 
be  Incorporated  in  the  report  of  this  case; 
and,  judgment  having  been  entered  upon  the 
verdict,  plaintiffs  appeal  upon  the  grounds 
set  out  in  the  record,  wblcb  should  also  be 
Incorporated  in  the  r^>ort  of  the  case. 

Inasmuch  as  the  Jury  were  explicitly  m- 
structed  that  unless  the  defendant  had,  by 
the  preponderance  of  the  evidence,  establish- 
ed the  agreement  set  up  In  the  answer,  they 
must  find  a  verdict  for  the  plaintiffs,  as  It 
was  not  denied  that  they  had  rendered  the 
services  upon  which  tbeir  claim  was  based; 
and  inasmuch  as  the  Jury  did  find  a  verdict 
in  favor  of  the  plaintiffs,  we  are  boimd 
to  assume  tbat  the  Jury  concluded  that  no 
Bucb  agreement  as  that  set  up  by  defend- 
ant bad  been  established.  This  being  so, 
we  cannot  see  the  pertinency  of  the  ques- 
tions sought  to  be  raised  by  the  first  four 
grounds  of  appeal;  for,  even  assuming  that 
there  was  error  in  any  gf  the  points  there 
suggested,  which,  however,  we  are  not  to 
be  regarded  as  holding,  we  cannot  perceive 
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how  mzch  error,  If  any  there  be,  could  psejn* 
dice  the  iDterests  of  tbe  plaintiffis.  If  the 
Jury  concluded,  as  their  verdict  manifestly 
shows,  that  no  such  agreement  as  that  re- 
lied on  by  defendant  had  been  established, 
the  plalntUfs  certainly  'bare  no  right  to 
complalfl  of  anything  said  to  the  Jury  as 
to  such  alleged  agreement.  The  question 
whether  there  was  such  an  agreement  was 
a  pure  question  of  'fact,  which  we  hare 
neither  the  power  nor  the  disposition  to  con- 
sider. But  It  may  not  be  amiss  for  us  to 
say  that  we  can  very  readily  see  how  the 
apparent  conflict  between  the  witnesses  may 
be  reconciled  without  the  slightest  imputa- 
tion upoh  any  one.  There  Is  no  doubt  of 
the  fact  that  the  original  understanding  be- 
tween Mr.  Jones  and  Mr.  Fitzpatrlck  was 
that  the  former  should  make  no  charges 
against  the  latter  for  his  professional  serv- 
ices In  inrestlgating  the  titles  of  property 
offered  as  security,  drawing  the  papers  nec- 
essary, and  such  legal  advice  as  might  be 
incident  thereto,  and  that  he  would  look  to 
the  borrower  for  his  compensation  for  such 
services;  and  it  is  easy  to  understand  how 
Mr.  Fitzpatrlck,  after  a  lapse  of  five  years, 
might  honestly  suppose  that  such  under- 
standing extended  to  any  professional  serv- 
ices which  Mr.  Jones  might  thereafter  be 
called  upon  to  render  in  enforcing  the  pay- 
ment of  a  mortgage  debt. 

Exceptions  5  to  11,  both  Inclusive,  all  re- 
late to  the  second  general  question,  with  re- 
spect to  the  value  of  the  services  upon  which 
the  plaintiffs  base  their  claim.  In  the  ab- 
Bmce  of  any  special  contract  fixing  the  value 
of  the  services,  the  plaintiffs,  as  In  other  like 
cases,  have  been  compelled  to  resort  to  the 
opinions  of  witnesses  as  to  the  valne  of  the 
services  rendered.  But  It  will  be  observed 
that  such  testimony  Is  not  the  statement  of 
any  facts,  but  simply  the  expression  of  opin- 
ions, to  aid  the  jury  in  forming  their  own 
opinion  as  to  the  valu^  of  the  servltes,  which, 
after  all,  is  the  final  test  of  such  value.  It  is 
the  duty  of  the  Jury,  after  hearing  all  the  tes- 
timony, to  form  their  own  conclusion  as  to 
the  value  of  the  services  sued  for;  and,  as  the 
circuit  Judge  significantly  points  out,  the  Ju- 
ry had  before  them  not  merely  the  opinions 
of  the  expert  witnesses,  but  also  the  nature 
and  amount  the  services  charged  for,  and 
from  all  these  circumstances  they  have  reach- 
ed the  conclusion  expressed  by  their  verdict 
Now,  while  the  circuit  Judge  had  the  power 
to  set  aside  this  verdict,  as  he  plainly  recog- 
nized that  he  had,  and  while  he  doubtless 
would  have  reached  a  different  conclusion  as 
to  the  valne  of  the  services  from  that  reach- 
ed by  the  Jury,  if  the  question  had  been  oi4g- 
inally  submitted  to  him,  yet  he  certainly  was 
not  bound  to  set  aside  the  verdict  for  any 
such  reason,  and  there  was  cle^irly  no  error 
of  law  on  his  part  In  refusing  to  do  so;  and 
that  is  the  only  question  which  we  are  called 
npon  to  decide.  In  both  of  the  cases  of 
State  T.  David,  14  S.  a  428,  and  Wood  t. 


BaUway  Co..  19  S.  C.  579,  the  drcott  judge 
understood  his  power  to  set  aside  a  verdict 
in  such  cases  as  were  there  presented,  which 
was  held  to  be  a  clear  error  of  law.  But 
where,  as  in  the  case  of  Steele  v.  Railroad 
Co..  11  a.  a  688,  the  circuit  Judge  refused  a 
motl(Hi  for  a  new  trial  baaed  upon  the  grounds 
that  the  verdict  was  contrary  to  the  pre- 
ponderance of  the  evidence,  and  the  dam- 
ages were  excessive;  this  court  held  that  It 
had  no  power  to  Interfere.  See,  also.  State 
V.  Cardozo,  11  8.  C,  at  page  222,  which  has 
since  been  repeatedly  i^cognlzed.  The  rule 
undoubtedly  wdJ  settled  that  a  motion  for 
a  new  trial  upon  the  ground  that  the  verdict 
is  against  the  preponderance  of  the  evidence 
Is  addressed  largely  to  the  discretion  of  the 
circuit  Judge;  and  where  he  refused  to  sub- 
stitute his  own  view  of  the  evidence  for  that 
taken  by  the  jury,  he  commltB  no  NTor  of 
law,  and  hence  this  court  liu  no  JarlsdletliHi 
to  reverse  his  action. 

The  tenth  and  eleventh  grounds  of  appeal, 
however,  Impote  to  the  circuit  Judge  distinct 
errors  of  law:  Tenth.  In  holding  nhat  the 
Jury  were  the  supreme  Judges  of  the  value 
of  the  services  of  the-  pl^tlffs."  Inasmuch 
as  the  question  as  to  what  was  the  value  of 
the  services  of  the  plaintiffs  was  a  pure  ques- 
tion of  fact,  of  which  the  Jury  were  the  ex- 
elusive  Judges,  it  is  difficult  to  perceive  any 
foundation  for  the  error  here  imputed.  Elev- 
enth. In  holding  "that  the  Jury  bad  the  right 
to  disregard  the  testimony  of  experts  as  to 
the  value  of  plalntifld'  servlcrA  and  had  the 
right  to  consider  the  value  of  the  services  ac- 
cordlng  to  their  own  estimate  thereof."  That 
there  was  no  error  in  this  is  conclusively 
shown  by  a  case  dted  by  respondent's  coun- 
sel (Head  v.  Eargrave,  105  U.  S.  45)  where 
it  was  held:  "In  an  action  for  legal  services, 
the  opinions  ot  attorneys  as  to  tiielr  valne  are 
not  to  [ueclude  the  jury  from  exercising  their 
own  knowledge  and  Ideas  on  the  subject  It 
is  their  province  to  weigh  the  opinions  by 
reference  to  the  nature  of  the  servicee  ren- 
dered, the  time  occupied  in  thrtr  perform- 
ance, and  other  attending  drcnmstances,  and 
by  ai^lylng  to  them  their  own  experience 
and  knowledge  ot  the  character  of  such  serv- 
ices. The  Judgment  of  a  witness  Is  not,  as  a 
matter  of  law,  to  be  accepted  by  the  Jnir  In 
place  of  tbetc  own."  In  that  case  the  follow- 
ing request  to  cliai^  was  said  by  the  court 
to  CMTectly  present  the  law  of  the  case:  '^n 
determining  the  value  of  the  i^lntlfPs  serv- 
ices, the  Jur7  are  not  bound  by  the  testimony 
of  the  expert  witnesses.  That  testimony  may 
be  considered  by  the  Jury,  bnt  if,  in  their 
Judgment,  the  value  fixed  by  those  witnesses 
is  not  reasonable,  they  may  disregard  it,  and 
find  the  amount  which,  In  their  Judgment, 
would  be  reasonable."  Mr,  Justice  Field. 
In  delivering  the  oplniw  of  the  court  takes 
care  to  draw  the  distinction  between  a  jury 
acting  upon  facts  material  to  the  issue  tn 
the  case  resting  In  their  own  private  knowl- 
edge, and  applying  their  own  knowledge  as  a 
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test  of  the  value  of  oplntona  glren  expert 

witnesses.  See,  also,  7  Am.  &  Bug.  Bnc 
Law,  516,  and  the  cases  there  cited.  As  to 
the  ground  taken  for  new  trial,  that  the  rer* 
diet  was  contrary  to  the  charge  of  the  dr^ 
coit  inAge,  we  do  not  think  it  la  well  ionnded. 
The  case  turned  mainly  upon  questions  of 
fact,  and  as  to  such  matters  the  circuit  Judge 
did  not  undertake  and  coold  not  have  under- 
taken to  give  the  Jury  any  Instraetlons,  but 
very  properly  left  such  gnestlonfi  entireiy  to 
the  Jury.  So,  to<^  we  see  no  ground  wlutterer 
for  the  complaint  that  the  dnmit  Judge  tIo- 
lated  the  provisions  of  the  constitution  In 
charging  upon  the  facts,  and  In  this  respect 
the  charge  as  set  out  in  the  "caae"  famishes 
its  own  vindication. 

It  only  remains  te  consider  the  p<Mint  rais- 
ed by  the  twelfth  ground  of  appeal.  It  would 
be  sufficient  to  say  that  the  ruling  of  the 
circuit  judge  as  to  this  point  la  incwreetly 
represented  (no  doubt  unintentionally)  In  this 
ground.  The  circuit  Judge  did  not  hold  that 
it  was  too  late  to  consider  the  question  on  a 
motion  for  a  new  trial,  but  what  he  did  say, 
after  stating  Uiat  the  Jurors  might  and  should 
have  been  asked  whether  they  were  related 
to  any  of  the  parties  interested  before  the 
Jury  was  organized  for  trial  of  the  case,  was 
that  it  was  then  too  late  to  put  that  question, 
as  It  manifestly  was.  But,  even  If  be  had 
made  the  ruling  imputed  to  him,  the, cases 
of  Pearson  v.  Wlghtman,  1  Mill,  Const  338, 
Josey  T.  Railroad  Co.,  12  Rich.  Law,  134,  and 
Todd  V.  Gray.  16  S.  C.  635,  are  quite  suffi- 
cient to  sustain  such  a  ruling,  especially 
where  It  was  not  made  to  appear  that  the  ob: 
ji;ci:ion  to  the  Juror  was  not  known  to  the 
party  in  time  to  Interpose  it  at  the  proper 
time.  Indeed,  the  remarks  made  by  the  cir- 
cuit Judge  In  refusing  the  motion  for  a  new 
trial  on  this  ground  seem  to  us  amply  suffi- 
cient to  vindicate  the  correctness  of -his  rul- 
ing. See  Bridge!  v.  Railroad  Co.,  27  a  C. 
456,  3  S.  E.  860.  The  statement,  made  by 
counsel  for  appellants  in  his  argnment  here, 
that  DO  affidavits  were  submitted  and  no 
proof  offered  as  to  this  relationship  "because 
the  Judge  distinctly  announced  that  he  could 
not  take  notice  of  this  matter  then,  that  it 
was  too  late,"  cannot  avail  the  apijellants,  be- 
cause the  circuit  Judge  did  not  and  could  not 
have  made  any  such  announcement  until  the 
motion  was  submitted;  and  it  was  Incumbent 
upon  appellants  to  base  their  motion  upon 
affidavits  to  sustain  the  facts  upon  which  they 
rested  their  claim  to  the  motion,  which  should 
have  been  served  before  the  motion  was  sub- 
mitted. It  seems  to  us  clear,  therefore,  that 
the  twelfth  ground  of  appeal  cannot,  in  any 
view  of  the  matter,  be  sustained. 

Having  reached  the  conciualon  that  the 
Judgment  appealed  from  must  be  affirmed,  it 
becomes  unnecessary  to  consider  the  grounds 
upon  which  respondent  has  given  notice  tXiat 
he  will  seek  to  sustain  the  Judgment,  though 
we  are  not  to  be  considered  as  recognizing 
the  right  of  respondent  to  sustain  a  judgment 


baaed  upon  the  verdict  of  the  Jury  npcm  uy 
gronnda  not  submitted  to  the  Jury.  Bee  Boi^ 
luun  T.  Bishop,  23  S.  0.  06.  The  Judgment 
of  this  court  la  that  the  Judgment  of  the  cir- 
cuit court  be  affirmed. 


(47  s.  c.  zm 
ANDBRSON  et  oL  t.  WOODWABD  tt  aL 

(three  cases). 
Supreme  Ooort  of  South  CaroUaa.   July  16, 
1806.) 

APPlAIr— DXOIBION— MaKDATB— FsOOBBDiaOS 
BiLOW. 

The  anpreme  court  has  jorlsdictlon,  on 

reversing  a  decree  for  plalntiEE,  to  direct  the 
formulauon  of  a  decree  by  the  lower  court  dla- 
misBiug  the  complaint  and  regairiog  defendant 
to  pay  the  costs  of  suit,  and  hence  an  appeal 
from  a  decree  entered  in  accordance  with  the 
mandate  must  foil. 

Appeal  from  common  ideas  circuit  conrt  of 
Sumter  county;  W.  H.  Wallace,  Judge. 

Separate  actions  by  Mary  C.  Wilson  against 
J.  Frlerson  Woodward  and  Kenry  Woodward, 
against  J.  Frlerson  Woodward  and  Dave  Cou- 
aar,  and  against  J.  Frlerson  Woodward  and 
Thomas  Washington.  There  were  decrees  for 
plaintiff,  and  defendant  J.  Frlerson  Woodward 
appealed.  Fending  the  appeal  plaintiff  died, 
and  B.  J.  Anderson  and  W.  E.  Lmmon,  exec- 
utors, were  substituted  in  her  steed.  Affirm- 
ed. 

HayuBwortli  ft  Haynswortta  and  A.  B.  Stnck- 
ey,  tat  appdlants.  B.  O.  Pnrd^,  for  respond- 
ents. 

POPE..  J.  The  three  foregdng  actions  are 
each  separate  and  distinct,  but.  Inasmuch  ua 
the  axceptlons  In  each  are  the  same,  tm  the 
convenience  of  the  parties  thereto  they  have 
been  heard  together  In  this  court.  AH  the  Is- 
sues here  InTcHved'were  decided  by  this  conrt 
at  the  NoT^ber  term,  1893,  and  the  same 
are  reported  In  41  S.  0.  363-374, 19  S.  E.  685. 
By  our  Judgment,  there  pronounced,  It  Is  pro- 
vided: "It  ts  the  Judgment  of  this  conrt  tbat 
the  Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  Is  remanded  to  the  drcult  court, 
with  directions  to  formulate  a  decree  dismiss- 
ing the  plaintiff's  complaint  in  each  of  the 
three  cases,  and  In  each  case  requiring  the  de- 
fendant J.  Frlerson  Woodward  to  pay  all  the 
costs,  up  to  and  including  the  trial  before  the 
Jury,  and  In  each  case  requiring  the  plaintiffs, 
as  aecutors,  etc.,  of  Mary  C.  Wilson,  deceas- 
ed, to  pay  all  other  costs  out  of  the  estate  of 
said  Mary  C.  Wilson,  deceased."  On  the  3d 
day  of  October,  1895,  In  the  court  of  common 
pleas  f6r  Sumter  coimty,  In  this  state,  his  hon- 
or, Judge  Watts,  formulated  a  decree  In  exaot 
conformity  to  the  foregoti^  Judgment  of  this 
court.  From  this  decree  of  Judge  Watts,  so 
formulated,  the  defendant  J.  Frierson  Wood- 
ward has  appealed  on  four  grounds.  The  first, 
second,  and  third  of  such  grounds  deny  that 
Judge  Watts  had  power  to  provide  in  his  de- 
cree, wiildi  dismissed  the  complaint,  that  the 
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defendant  J.  Frlenon  Woodward  should  be 
required  to  pay  any  costs.  It  la  a  little  snr- 
prlfilng  that  this  position  should  be  seriously 
made,  In  view  of  the  solemn  judgment  of  this 
court.  In  causes  wherein  this  appellant  was  a 
party,  requiring  the  circuit  Judge  to  do  exactly 
what  he  bias  done  in  the  premises.  The  three 
actions  included  in  the  judgmNit  of  this  court 
as  set  out  in  41  S.  C.  363,  19  S.  E;  685,  were 
on  the  equity  side  of  the  court  Judge  Wal- 
lace's decree,  which  alone  was  appealed  from, 
required  J.  Frienon  Woodward  to  pay  all  the 
costs.  All  tbat  we  did  was  to  release  him 
from  the  payment,  except  to  a  certain  extent, 
of  costs.  We  venture  to  say  this  much,  but 
we  maintain  that  all  parties  were  bound  by  our 
Judgment  set  out  In  41  S.  O.  363, 19  S.  B.  685. 
The  fourth  ground  of  appeal  suggests  that  this 
court  was  Induced  to  make  J.  Frlonon  Wood- 
ward pay  any  part  of  the  costs  fliroo^  a  mis- 
appr^eo^n  that  said  Woodward  bad  denied 
tbe  validity  of  the  marriage  <tf  his  own  wife's 
parents.  We  were  induced  to  take  this  view 
from  the  fact  that  an  Issne  as  to  this  marriage 
of  the  paroits  of  the  wife  had  been  submitted 
to  the  Jury  for  trial  under  an  order  of  a  circuit 
Judge  to  which  no  oc^tlOD  had  been  taken 
before  us,  and  the  jury  had  decided  that  tbe 
marriage  was  valid.  No  cc^es  of  the  an- 
swers wen  submitted  In  tbe  original  case,  and 
we  have  been  surprised  and  gratified  to  find, 
fronl  an  Iu^>ection  of  tbe  said  asmwen  of  J. 
Frlerson  Woodward,  that  he  did  not  raise  any 
question  as  to  the  validity  of  such  marriage. 
He  therefore  was  not  In  the  wrong  at  all;  and, 
IF  these  facts  bad  been  before  us,  tbe  langoage 
of  the  opinion  of  the  court:  "The  defendant; 
Mr.  Woodward,  ought  not  to  have  doiled  tbe 
marriage  of  his  own  wife's  motber  to  her  fa- 
ther. •  •  •  Ther^ore  be  sboold  be  adjudg- 
ed to  pay  all  tbe  costs  of  tbe  litigation  up  to 
and  Including  the  trial  before  Ibe  Jury,"— 
would  not  have  been  adopted.  It  Is  too  late 
now  to  make  any  correction  In  tbe  original 
Judgment,  so  far  as  costs  are  concerned,  and 
In  any  otber  particular  there  passed  upon. 
The  Judgment  Is  final,  and,  as  we  have  before 
saldi  Jiadge  Watts  committed  no  error.  We 
are  btduced  to  believe  that  this  appeal  was 
taken  almost  entlrdy  to  obtain  a  recognition 
of  the  &ct  on  tbe  records  of  the  court  tiiat  tbe 
defendant  J.  Frlerson  Woodward  bad  not  de- 
nied the  marriage  of  his  wife's  falber  and 
mother.  This  has  been  accomplisbed.  It  Is 
the  judgment  of  this  court  tbat  the  judgment 
of  tbe  circuit  court  be  affirmed. 


(47  8.  C.  U4) 

PEOPLE'S  BANE  v.  BBIOB  et  al. 
(Supreme  Ooprt  of  South  Carolina.    July  13, 
1896.) 

Uaksbalino  Assbts  —  Two-Fdnd  Role  —  Hohb- 

BTBAD— AnJDUICATIOIf  Of  RlQHT— pKOCBDUKB. 

L  Under  Const.  1868,  where  a  mortgagor, 
BfiraiuM  whom  a  judgment  exists  subaequeiit  to 
the  mortgage,  elects  to  take  his  homestead  io 
tbf  tract  of  Und  covered  by  the  mortgage,  the 
iudgment  creditor  may,  on  foreclosure  of  the 


mortgage,  compel  the  mortgagee  to  first  exhaust 
tbat  nomeatead,  which  is  subject  to  tbe  lien  of 
the  mortgage  but  not  to  tbe  lien  of  the  judg- 
ment, although  the  mortgagor  owns  unincum- 
bered lands  in  the  same  county  not  covered  by 
the  mortgage. 

2.  In  an  action  tp  foreclose  a  mortgage  the 
mortga{^)r  filed  no  answer,  and  bis  co-defend- 
ant, a  judgment  creditor,  answered  merely  set- 
ting op  the  judgment,  so  that  the  pleadings  did 
not  require  tbe  court  to  adjudicate  the  mort- 
gagor's right  of  homestead  in  the  mortgaged 
premises.  On  the  reference  to  ascertain  the 
amount  due  on  the  alleged  liens  against  said 
premises,  the  parties  agreed  that  the  question  as 
to  tiie  rigfat  of  the  mmigagor  to  a  aomeatead 
be  settled  as  between  the  parties,  and  to  that 
end  it  was  admitted  that,  at  the  time  of  the  ex- 
ecution of  the  mortgage,  the  morteagor  was, 
and  still  remained,  the  head  of  a  family,  residing 
on  the  mortgaged  premlseiM,  owning,  also,  land 
adjoining  those  premises,  against  which  no  judg- 
ments existed.  Beld,  that  it  was  error  for  the 
circuit  court  to  provide  in  its  decree  of  foreclo- 
sure for  the  homestead  of  the  mortgagor  io  tiie 
mortgaged  premises,  since  tbe  mode  of  setting 
off  a  homestead  is  expressly  regulated  by  Cit. 
St.  1893,  §8  2126,  2134.  which  mode  is  exclusive, 
and  the  agreement  did  not  authorise  the  adjudi- 
cation of  the  homestead  right. 

Appeal  from  common  pleas  circuit  court  of 
Fairfield  county;  Townsend,  Judge. 

Action  by  the  People's  Bank  against  Thom- 
as S.  Brice  and  John  R.  Craig,  assignee  of 
Calvin  Brice,  survivor  of  Calvin  Brice  &  Co. 
From  portions  of  the  decree  rendered,  tbe 
defendant  assignee  appeals.  Modified. 

James  G.  McCants,  fw  appellant  J.  E. 
McDonald,  for  respondent  bank.  J.  K.  Hen- 
ry, for  respondent  Brice. 

J0NB8.  J.  This  Is  an  action  to  foredose 
a  mortgage  against  tbe  defendant  Thomas  S. 
Brice  on  1,400  acres  of  land  In  Falrflekl 
county.  Tbe  complaint,  among  oth^  things, 
alleged  **tbat  tbe  defoidant  Craig,  as  as- 
^gnee,  has  or  claims  to  bave  an  Interest  In 
or  lien  upon  said  tract  of  land  as  a  judg- 
ment creditor  of  tbe  defendant  Thomas  S. 
Brice,  but  the  plalnUtt  alleges  that  tbe  lien 
of  said  judgment  Is  subsequent  to  tbat  of  tbe 
mortgage  beld  by  It"  Tbe  defendant  Craig, 
assignee,  answered,  setting  up  bis  Judgment, 
interposed  no  objection  to  tbe  foreclosure 
and  sale  of  tbe  premises  provided  the  mort- 
gage be  legally  established,  and  demanded 
that  his  Judgment  Hen,  set  forth  in  bis  an- 
swer, be  paid  according  to  Its  rank  and  pri- 
ority. The  defendant  Thomas  S.  Brice  made 
no  answer.  So  that,  upon  tbe  pleadings, 
after  tbe  estabUsfament  of  tbe  alleged  liens 
upon  the  premises,  a  decree  for  tbe  sale  of 
tbe  premises  and  application  of  tbe  proceeds 
to  tbe  payment  of  tbe  liens  according  to  pri- 
ority was  proper.  It  appears,  however,  tb&t 
on  tbe  reference  to  ascertain  the  amount  due 
on  tbe  alleged  liens,  tbe  attorneys  for  tbe 
parties  agreed  that  tbe  question  as  to  the 
right  of  Thomas  S.  Brice  to  &  homestead  be 
settled  in  this  case,  as  between  the  parties 
thereto.  To  this  end  It  was  admitted  that, 
at  tbe  time  of  tbe  execution  of  tbe  mortgage, 
the  defendant  Thomas  8.  Brice  was,  and 
now  Is,  the  bead  of  a  family,  residing  on 
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said  1.400  acres  described  In  tbe  mortgage, 
owning  also  800  acres  of  land  adjoining,  and 
tbat  no  other  jndgment  exists  against  de- 
fendant Thomas  S.  Brlce,  in  Fairfield  coun- 
ty, except  the  one  above.  This  agreement 
and  these  admissions  were  reported  by  the 
referee  as  special  matter  for  the  determina- 
tion of  the  court  The  mortage  was  exe- 
cuted November  12,  1888.  and  the  amount 
ascertained  to  be  dne  thereon  Is  $2,119.93, 
with  Interest  from  September  20,  1895,  the 
date  of  the  report  The  judgment  against 
Thomas  S.  Brice  was  obtained  October  6, 
1893.  for  $2,060.62,  be^des  $16.1S  costs,  and 
the  whole  amount,  with  Interest  from  Octo- 
ber 6.  1898,  was  ascertained  to  be  due  there- 
on. This  case  was  heard  by  lils  honor. 
Judge  D.  A.  Townsend.  on  the  25th  day  of 
October,  1895.  On  the  trial  It  was  contend- 
ed, in  behalf  of  the  judgment  creditor,  that, 
under  the  two-fund  rule,  the  plaintiff  should 
be  made  to  exhaust  the  homestead  of  Thom- 
as S.  Brice  In  the  1,400-acre  tract  before  go- 
ing on  tbe  surplus  of  said  tract  over  the 
homestead.  His  honor,  while  recognizing 
the  two-fund  doctrine  as  applied  In  Bank  v. 
Haibin,  18  S.  O.  431,  nevertheless  held  that. 
Inasmuch  as  the  Judgment  creditor  had  a 
lien  on  tbe  800-acre  tract  as  well  as  on  tbe 
surplus  over  the  homestead  in  the  1,400-acre 
trac^  this  fact  deprived  him  of  his  equity 
to  ctnnpel  the  fdaintlff  to  flist  exhanst  the 
defendant  Brice's  homestead  In  tbe  1,400- 
acre  tract.  He  accordingly  decreed  tbat  de- 
fendant Brice  Is  entitled  to  bis  homestead 
in  tbe  1,400-acre  tract  as  against  the  Judg- 
ment creditor,  and  ordered  the  cleik  the 
couA  to  cause  to  be  laid  off  in  the  manner 
required  by  law  a  homestead  tor  defendant 
Thomas  S.  Brlce  in  the  mortgaged  premises, 
Including  the  house  In  which  be  resides,  to 
the  value  of  (1,000,  and  It  was  farther  pro- 
vided tbat  the  homestead  commissifmera  dl< 
vide  tha  remainder  of  tbe-premisefl  Into  sucb 
tracts,  not  less  tban  two,  as  in  Uielr  Judg- 
ment will  cause  said  lands  to  bring  the  high- 
est price  at  sale.  The  cleri.  was  ordered  to 
sell  tbe  tract  laid  oB  m  a  homestead  last, 
and  only  ta  the  event  the  other  tracts  tell 
to  bring  Bofflbient  to  pay  the  costs  of  tbe 
action  and  tbe  idalntUTs  mortgage  debt  In 
the  event  of  a  balance  ranalnlng  of  tbe  pro- 
ceeds of  sale  of  the  tract  other  than  that  to 
be  laid  off  as  a  homestead,  that  balance  on- 
ly was  ordered  to  be  applied  to  the  judg- 
ment In  favor  of  defendant  Craig,  assignee, 
afto  the  payment  of  the  cost  of  the  action 
and  the  plalntUTs  mortgage  d^t  Tbe  ap- 
p^nt,  Gralg,  assignee,  challenges  these  rul- 
ings of  bis  hcmor  In  numerous  exceptions 
whicb  it  Is  nnneceasary  to  set  out  and  con- 
sider in  detail. 

It  will  be  observed  that  this  quesUon  arises 
under  the  constitution  of  1868,  In  force  at 
tbe  time  of  the  circnlt  court  decree.  It  is 
clear,  beyond  controversy,  tbat  if  the  d^end- 
ant  Thomas  S.  Brice  has  dected  to  take  bis 
homestead  In  the  l,400«cre  tract  sought  to 


be  foredosed  In  this  case,  tbe  Junior  Judg- 
ment creditor,  Craig,  as^gnee,  has  tbe  right 
to  compel  tbe  plaintiff  to  first  exhaust  that 
homestead,  which  is  subject  to  tbe  Hen  of 
the  mortgage  and  Is  not  subject  to  the  lien' 
of  tbe  Judgment  under  the  two-fimd  rule  In 
equity.  Bank  v.  Harbin,  supra;  Bowen  v. 
Barksdale,  33  S.  C.  151,  11  S.  E.  640;  Craig 
V.  MUler,  41  S.  C  48,  19  S.  B.  192;  Associa- 
tion v.  Mayfleld,  42  S.  C.  426,  20  8.  E.  290. 
The  fact  that  the  defendant  Brice  owns  800 
acres  of  land  additional  to  and  adjoining  the 
mortgaged  pr^nlsee  cannot  deprive  the  Judg- 
ment creditor  of  this  equity.  This  equity 
depends  upon  tbe  fact  that  the  mortgage 
creditor,  without  Injury  or  delay  to  himself, 
has  power  and  opporti^ty  to  make  his  debt, 
or  part  of  It  out  of  property  voluntarily 
pledged  the  debtor  for  tliat  purpose,  which 
property  the  judgment  creditor  cannot  reach. 
Hence  the  existence  of  other  property  not 
subject  to  tbe  mortgage  Is  not  a  relevant 
fact  The  Judgment  debtor  has  no  option  to 
designate  out  of  what  property,  subject  to 
the  Judgment  the  judgment  debt  shall  be 
made.  There  was  error,  therefore,  In  ad- 
judging that  defendant  Brice  had  a  right  to 
a  homestead  In  tbe  1,400-acre  tract  as  against 
tbe  judgment  debtor,  Craig,  as  assignee. 

The  circuit  court  also  erred  In  nndertak- 
li^  to  provide  In  its  decree  for  the  defendant 
Brice  In  this  l,400«cre  tract  The  mode  of 
setting  off  a  homestead  Is  expressly  regulat- 
ed in  the  statute.  Civ.  St.  1893,  SS  2126, 
2134.  This  mode  of  setting  off  homestead 
is  ^elusive,  and  the  circuit  court  has  no 
>  original  jurisdiction  of  a  proceeding  to  set 
off  a  hcHuestead.  Myers  v.  Ham,  20  S.  C. 
628;  Scmggs  v.  Foot  10  S.  C.  270;  Bridgets 
T.  Howell,  27  8.  a  425,  3  8.  E.  700.  The 
court  of  common  pleas  has  jurisdiction  "to 
determine  simply  the  right  to  homestead 
where^  In  the  coarse  of  some  proceeding  as 
to  property  before  tiie  court  It  becomes  nec- 
essary to  adjudicate  tbe  light  of  homestead, 
leaving  the  psrty  to  enforce  such  right  by 
a  proper  proceeding  before  tbe  appropriate 
tribunal."  Bridgers  v.  Howell,  supra;  Uun- 
ro  V.  Jeter,  24  8.  C  29.  Was  It  necessary  in 
this  case  to  adjudicate  the  defudant  Brice's 
right  to  a  homestead  In  tbe  1,400-acTe  tract? 
Certainly  the  pleadings  In  the  case  did  not 
require  It  Did  the  agreem^t  of  counsel 
make  It  requisite?  That  agreement  waiv- 
ing any  question  of  tbe  regularity  of  the  pro- 
ceeding, was  "that  die  question  as  to  the 
right  of  homestead  be  settled  In  this  case  as 
between  the  parties  thereto";  but  this  was 
coupled  with  the  admission  that  defendant 
Brlce  owned  800  acres  of  land  adjoining  the 
mortgaged  premises.  Aa  to  what  land  was 
It  agreed  tbat  tbe  homestead  right  of  defend- 
ant Brice  should  be  settled?  In  what  land 
has  defendant  Brice  elected  to  take  his  home- 
stead? The  record  before  us  does  not  dis- 
close with  sufficient  certainty.  If  be  elects, 
or  has  elected,  to  take  his  homestead  In  the 
l,4004cre  tract  embraced  In  the  mortjrige. 
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and  such  homestead  Is,  as  In  that  .•event  it 
muBt  be,  eihauated  In  the  payment  of  plain- 
tiffs mortgage,  then,  of  coarse,  be  will  be 
precluded  from  hereafter  taking  homestead 
In  any  other  land,  since  there  cannot  be  two 
homesteads.  In  view  of  these  circumstan- 
ces, we  think  It  Is  improper  to  hare  Brice's 
right  to  a  homestead  in  the  1,400-acre  tract 
adjudged  In  this  case,  especially  since  the 
rights  of  both  plaintiff  and  the  defendant  as- 
signee may  be  preserved  without  so  doing. 

The  plaintiff  la  entitled  to  a  decree  for  the 
sale  of  the  mortgaged  premises,  and  the  ap- 
pllcaflon  of  the  proceeds  of  sale  to  the  costs 
of  this  action  and  to  the  mortgage  debt  The 
defendant  Oiaig,  aa  assignee,  after  the  pay- 
ment  of  said  coats  and  mortgage  debt,  la 


entitled  to  have  the  balance  of  the  proceeds, 
or  80  mnch  thereof  as  may  be  necessary,  ap- 
plied to  the  payment  of  his  judgment,  and 
then,  if  there  remains  any  balance  from  the 
proceeds  of  sale,  the  same  should  be  paid 
to  the  defendant  Thomas  S.  Brlce.  It  is  the 
Judgment  of  this  court  that  the  judgm«it 
of  the  circuit  court  be  modified  In  accordance 
with  the  principles  herein  announced,  and 
that  this  case  be  remanded  to  the  circuit 
court  for  such  further  proceedings  as  may 
be  proper  to  carry  out  the  views  of  this 
court,  without  prejudice  to  the  right  of  the 
defendant  Thomas  S.  Brlce  to  apply  before 
any  proper  tribunal  for  the  assignment  and 
admeasur«nent  of  a  bomesteftd*  aa  bs  maj 
be  adTtaed. 


Bid  or  Oasai  n  Yau  tL 
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